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REPORT

[To accompany Treaty Doc. 103-31, 103rd Congress, 2d Session]

The Committee on Foreign Relations, to which was referred the
Additional Protocol that Modifies the Convention Between the Gov-
ernment of the United States of America and the Government of
the United Mexican States for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on In-
come signed at Washington on September 18, 1992 (the additional
protocol was signed at Mexico City on September 8, 1994), having
considered the same, reports favorably thereon, without amend-
ment, and recommends that the Senate give its advice and consent
to ratification thereof.

I. PURPOSE

The purpose of the proposed additional protocol is to broaden the
scope of the current treaty’s provisions relating to the exchange of
information between the United States and the United Mexican
States ("Mexico"). The proposed additional protocol’'s amendments
to these rules permits the exchange of information with respect to
the administration and enforcement of taxes imposed by States,
municipalities, or other political subdivisions or local authorities of
the two countries.

Il. BACKGROUND

The proposed additional (second) protocol ("proposed additional
protocol”) to the income tax treaty between the United States and
Mexico was signed in Mexico City on September 8, 1994. The pro-
posed additional protocol would amend the current U.S.-Mexico in-
comg_fax treaty, as amended by the first protocol, both of which
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were signed in Washington, D.C. on September 18, 1992, and en-
tered into force on December 28, 1993.

The proposed additional protocol was transmitted to the Senate
for advice and consent to its ratification on September 19, 1994
(see Treaty Doc. 103-31). The proposed additional protocol was the
subject of a hearing before the Senate Committee on Foreign Rela-
tions on June 13, 1995.

I1l. SUMMARY

The proposed additional protocol revises Article 27 (Exchange of
Information) of the current income tax treaty between the United
States and Mexico. The revisions entail two specific changes to the
current treaty. First, the proposed additional protocol eliminates
specific reference in that article to the Agreement Between the
United States of America and the United Mexican States for the
Exchange of Information with Respect to Taxes that was signed on
November 9, 1989 (the “Tax Information Exchange Agreement” or
“TIEA”). Such change incorporates into the income tax treaty’s ex-
change of information provisions any amendments or revisions to
the TIEA or to any subsequent agreement for the exchange of in-
formation which might supersede the TIEA. A proposed protocol to
the TIEA (the “TIEA protocol”), which is not subject to Senate ad-
vice and consent, was signed by the two countries on September 8,
1994.

Second, the proposed additional protocol makes the exchange of
information provisions applicable to any tax covered by any ex-
change of information agreement between the two countries. Under
the current treaty, exchange of information applies with respect to
all taxes imposed in either country at the Federal level. Taxes pres-
ently covered by the TIEA's provisions are the Federal income
taxes, Federal taxes on employment income, and Federal excise
taxes imposed by either the United States or Mexico. Also covered
are the Federal taxes on transfers to avoid income tax and the Fed-
eral estate and gift taxes imposed by the United States, and the
Federal taxes on business assets and Federal value added taxes im-
posed by Mexico.

The TIEA protocol increases the scope of taxes covered by the
TIEA. Under the TIEA protocol, taxes covered by the TIEA include
taxes imposed by a State, municipality, or other political subdivi-
sion or local authority of either the United States or Mexico. The
TIEA does not, however, cover taxes imposed by a possession of ei-
ther country. Moreover, the proposed additional protocol provides
that if no TIEA or similar agreement were in effect, the income tax
treaty’s exchange of information provisions are extended to cover
sub-Federal-level taxes imposed in either country. The effect of the
TIEA protocol coupled with the proposed additional protocol to the
income tax treaty is to extend application of the income tax treaty’s
exchange of information provisions to such sub-Federal-level taxes.

1V. ENTRY INTO FORCE

The proposed additional protocol will enter into force when the
instruments of ratification are exchanged.
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V. COMMITTEE ACTION

The Committee on Foreign Relations held a public hearing on the
proposed additional protocol to the income tax treaty between the
United States and Mexico, and on other proposed tax treaties and
protocols, on June 13, 1995. The hearing was chaired by Senator
Thompson. The Committee considered the proposed additional pro-
tocol to the income tax treaty between the United States and Mex-
ico on July 11, 1995, and ordered the proposed additional protocol
favorably reported by a voice vote, with the recommendation that
the Senate give its advice and consent to the ratification of the pro-
posed additional protocol.

VI. CommITTEE COMMENTS

On balance, the Committee believes that this additional protocol
is in the interest of the United States and urges that the Senate
act promptly to give its advice and consent to ratification. The
Committee has taken note of certain issues raised by the proposed
additional protocol, and believes that the following comments may
be useful to U.S. Treasury officials in providing guidance on these
matters should they arise in the course of future treaty negotia-
tions.

The proposed additional protocol between the United States and
Mexico extends application of the income tax treaty’s information-
exchange program to cover taxes imposed by sub-Federal-level tax-
ing authorities, such as States, counties, cities, etc., of either coun-
try. Thus, for example, the proposed additional protocol could re-
quire one country to obtain and provide information to the other
country, if so requested, which might assist one or more of the
other country’s State or local taxing authorities in administering
and enforcing the various taxes (e.g., sales and use taxes, property
taxes, franchise taxes, income taxes, inheritance taxes) imposed by
such authority.

The income tax treaty exchange of information provision, as im-
plemented by the TIEA, imposes on the competent authority of a
country the obligation to use all legal means and its best efforts to
execute a request for information from the other competent author-
ity. Specifically, the two countries are to cooperate with one an-
other to carry out the objective of facilitating the exchange of infor-
mation between them on the assessment and collection of taxes,
with a view to better enable them to prevent fiscal evasion and
fraud, and to develop improved information sources for tax matters.
As a general rule, if the competent authority of one country re-
quests assistance as specified under the TIEA, the competent au-
thority of the other country must execute the request, except to the
extent that such execution would cause the requested competent
authority to exceed its legal authority or would otherwise be pro-
hibited by the laws of that other country. A competent authority
is not required to comply with a request for assistance if the infor-
mation requested is not obtainable under the laws of that country
or in the normal course of its administration. In such cases where
a request cannot be complied with in the manner requested, the
two competent authorities are to consult with one another to estab-
lish alternative lawful means for rendering assistance.
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In addition, a competent authority of a country is not required
to comply with a request for assistance to the extent that (1) such
compliance would in its judgment be contrary to the country’s na-
tional security or public policy; (2) the supplying of requested infor-
mation would disclose any trade, business, industrial, commercial,
or professional secret or trade process; (3) the request does not
comply with the provisions of the TIEA; or (4) the supplying of the
requested information would discriminate against a national of the
country whose competent authority is receiving the request.

The TIEA defines “information” for the purpose of information
exchange as any fact or statement, in whatever form, that may be
relevant or material to tax administration and enforcement, includ-
ing (but not limited to) testimony of an individual, and documents,
records or other personal property of a person or of one of the coun-
tries. Such information includes information to effect the deter-
mination, assessment, and collection of tax, the recovery and en-
forcement of tax claims, or the investigation or prosecution of tax
crimes or crimes involving the contravention of tax administration.
Under the TIEA, the competent authorities are to automatically
transmit information to each other for this purpose, and are to de-
termine the items of information to be exchanged and the proce-
dures to be used.

A competent authority is required to transmit spontaneously to
the other competent authority information which has come to its
attention and which is likely to be relevant to, and bear signifi-
cantly on, accomplishment of the purposes of the exchange of infor-
mation provisions. It is further required to take such measures and
implement such procedures as are necessary to ensure that infor-
mation is forwarded to the other competent authority.

If information in the tax files of a competent authority is insuffi-
cient to comply with a request, the competent authority is to take
all necessary measures to provide the requesting country with the
information requested. The requested competent authority is grant-
ed the authority (1) to examine any books, papers, records, or other
tangible property which may be relevant or material to the inquiry;
(2) to question any person having knowledge of or in possession,
custody or control of information which may be relevant or mate-
rial to the inquiry; (3) to compel any person having knowledge or
in possession, custody or control of information which may be rel-
evant or material to the inquiry to appear at a stated time and
place and testify under oath and produce books papers, records, or
other tangible property; and (4) to take such testimony of any indi-
vidual under oath. If information is requested of a competent au-
thority, the competent authority is to obtain the information re-
quested in the same manner, and provide it in the same form, as
if the tax of the requesting country were the tax of the requested
country and were being imposed by it.

Extension of coverage of exchange-of-information provisions to
taxes imposed below the Federal level is unprecedented under U.S.
income tax treaties and tax information exchange agreements cur-
rently in force. No other proposed treaty containing such a provi-
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sion has ever come before the Committee for its consideration.1 As
described above, the exchange of information provisions place con-
siderable levels of responsibility on the competent authority of each
country to respond to requests for assistance by the other com-
petent authority. The Committee observes that it would be undesir-
able if extension of information-exchange responsibilities in such a
manner in this or other future treaties placed an unmanageable
administrative burden on the U.S. competent authority. The Com-
mittee also anticipates that these consequences will not arise, in
light of the fact that the Treasury Department's Technical Expla-
nation of the TIEA protocol indicates that the competent authori-
ties will develop mechanisms to ensure the effective and efficient
administration of these exchange-of-information provisions.

The Committee observes that the extension of coverage to sub-
Federal-level taxes in this treaty may be viewed by other treaty
partners as precedent setting and may lead to a desire for the in-
clusion of similar provisions in treaties with other countries where
extensive sub-Federal-level taxes are imposed. However, the Com-
mittee observes that the Treasury Department has stated that rel-
atively few current or potential treaty partners have extensive sub-
Federal-level taxes. Consequently, this issue may not arise in many
future treaty negotiations.

In its hearings on the proposed additional protocol, the Commit-
tee requested the Treasury Department to provide additional infor-
mation regarding the protocol. Relevant portions of Treasury’s re-
sponse to this inquiry, contained in a July 5, 1995 letter from Jo-
seph H. Guttentag, International Tax Counsel, to Senator Thomp-
son, are reproduced below:

1. What will the administrative burdens of this Protocol
be on the United States?

The Internal Revenue Service will carry out the provi-
sions of the Protocol. The IRS has participated in a dia-
logue with the Mexican competent authority and the Bor-
der States Caucus concerning how information flows to
and from the states can be managed most efficiently. Upon
ratification, the IRS will meet with the Border States Cau-
cus and the Mexican competent authority to complete and
implement the necessary procedures. This provision was
agreed only after careful consideration of the administra-
tive ramifications it would have on federal and state tax
authorities. The IRS is well-equipped to administer this
provision and we do not anticipate that performing its obli-
gations under the Protocol will unduly tax the IRS' re-

1The Convention on Mutual Administrative Assistance in Tax Matters, among the member
States of the Council of Europe and the Organization for Economic Co-operation and Develop-
ment (OECD), applies to taxes imposed by political subdivisions and local authorities (Article
2, subparagraphs 1(b)(i) and 1(b)(iv), Senate Treaty Doc. 101-6, November 8, 1989). The Con-
vention entered into force on April 1, 1995. The United States ratified the Convention subject
to a reservation that the United States will not provide any form of assistance with respect to
taxes imposed by or on behalf of possessions, political subdivisions, or local authorities. The pro-
posed U.S.-Canada protocol, also ordered reported on July 11, 1995, extends the exchange-of-
information provisions below the Federal level in a much more limited way than would occur
under the U.S.-Mexico protocol. The U.S.-Canada protocol allows the United States to provide
its sub-Federal-level entities with information (in specified circumstances) that the United
States has previously obtained for its own purposes, but does not permit the United States to
request information on behalf of its sub-Federal-level entities.
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sources. Moreover, the provision of information by the
Mexican tax authorities will reduce administrative bur-
dens on tax authorities in the United States.

2. Will Mexico be able to meet its administrative bur-
dens under the Protocol?

Yes. Mexico's ability to provide information has grown
continuously since the inception of the information ex-
change program between the United States and Mexico,
which dates back to the entry into force of the Tax Infor-
mation Exchange Agreement in 1989. The Mexican tax au-
thorities are committed to ensuring that the exchange con-
templated under the pending protocol is accomplished
properly and efficiently.

3. Will such a provision be a precedent for future trea-
ties?

Like all tax treaty provisions, exchange of information
provisions are tailored to meet the administrative needs of
the tax administrators and taxpayers in the two countries.
There are few current or potential treaty partners with ex-
tensive sub-federal-level taxes. Consequently, this issue is
not likely to arise in many future treaty negotiations.
However, it is possible that a similar provision would be
included in a future treaty where, as in this case, the facts
and circumstances indicate that it would be in the inter-
ests of federal and state tax administrators and taxpayers.

4. Why does the Canadian protocol not contain a similar
provision?

The Canadian protocol makes tax information available
to sub-federal jurisdictions to a more limited extent. Under
the Canadian protocol, the IRS may provide information
received from Canada to a state only when the information
is relevant to taxes that are substantially similar to the
federal taxes covered by the treaty (e.g., income taxes).
The U.S. and Canadian negotiators determined that this
provision was adequate to meet their needs.

VIl. BUDGET IMPACT

The Committee has been informed by the staff of the Joint Com-
mittee on Taxation that the proposed additional protocol would
cause minimal increases in fiscal year receipts between 1995 and
2000.

VIIl. EXPLANATION OF ADDITIONAL PrROTOCOL PROVISIONS

For a detailed explanation of the proposed additional protocol,
see the “Treasury Department Technical Explanation of the Addi-
tional Protocol Signed at Mexico City, on September 8, 1994, and
Modifying the Convention Between the Government of the United
States of America and the Government of the United Mexican
States for the Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income Signed at Wash-
ington, D.C., on September 18, 1992.”
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IX. TEXT OF THE RESOLUTION OF RATIFICATION

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Addi-
tional Protocol that Modifies the Convention Between the Govern-
ment of the United States of America and the Government of the
United Mexican States for the Avoidance of Double Taxation and
the Prevention of Fiscal Evasion with Respect to Taxes on Income
signed at Washington on September 18, 1992. The Additional Pro-

tocol was signed at Mexico City on September 8, 1994 (Treaty Doc.
103-31).
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