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The Committee on Foreign Relations, to which was referred the
Extradition Treaty Between the Government of the United States
of America and the Government of the Grand Duchy of Luxem-
bourg, signed at Washington on October 1, 1996 (Treaty Doc. 105—
10); the Extradition Treaty between the United States of America
and France, which includes an Agreed Minute, signed at Paris on
April 23, 1996 (Treaty Doc. 105-13); the Extradition Treaty Be-
tween the United States of America and the Republic of Poland,
signed at Washington on July 10, 1996 (Treaty Doc. 105-14); the
Third Supplementary Extradition Treaty Between the United
States of America and the Kingdom of Spain, signed at Madrid on
March 12, 1996 (Treaty Doc. 105-15); the Extradition Treaty Be-
tween the Government of the United States of America and the
Government of the Republic of Cyprus, signed at Washington on
June 17, 1996 (Treaty Doc. 105-16); the Extradition Treaty Be-
tween the United States of America and the Argentine Republic,
signed at Buenos Aires on June 10, 1997 (Treaty Doc. 105-18); the
Extradition Treaties Between the Government of the United States
of America and the Governments of Six Countries Comprising the
Organization of Eastern Caribbean States (Collectively, the “Trea-
ties”). The Treaties are with: Antigua and Barbuda, signed at St.
John’s on June 3, 1996; Dominica, signed at Roseau on October 10,
1996; Grenada, signed at St. George’s on May 30, 1996; St. Lucia,
signed at Castries on April 18, 1996; St. Kitts and Nevis, signed
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at Basseterre on September 18, 1996; and St. Vincent and the
Grenadines, signed at Kingstown on August 15, 1996 (Treaty Doc.
105-19); Extradition Treaty Between the Government of the
United States of America and the Government of Barbados, signed
at Bridgetown on February 28, 1996 (Treaty Doc. 105-20); the Ex-
tradition Treaty Between the Government of the United States of
America and the Government of Trinidad and Tobago, signed at
Port of Spain on March 4, 1996 (Treaty Doc. 105-21); the Extra-
dition Treaty Between the Government of the United States of
America and the Government of the Republic of India, signed at
Washington on June 25, 1997 (Treaty Doc. 105-30); the Extradition
Treaty Between the Government of the United States of America
and the Government of the Republic of Zimbabwe, signed at
Harare on July 25, 1997 (Treaty Doc. 105-33); the Protocol to the
Extradition Treaty Between the United States of America and the
United Mexican States of May 4, 1978, signed at Washington on
November 13, 1997 (Treaty Doc. 105-46); and the Extradition Trea-
ty Between the Government of the United States of America and
the Government of the Republic of Austria, signed at Washington
on January 8, 1998 (Treaty Doc. 105-50), having considered the
same, reports favorably thereon, each with one understanding, one
declaration and one proviso, (except two Protocols with one declara-
tion and one proviso) and recommends that the Senate give its ad-
vice and consent to the ratification thereof as set forth in this re-
port and the accompanying resolutions of ratification.
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I. PURPOSE

These Treaties obligate the Parties to extradite fugitives at the
request of a Party subject to conditions set forth in the treaties.

II. BACKGROUND

The United States is a party to more than 100 bilateral extra-
dition treaties. Of the 13 extradition treaties considered in this re-
port, only the treaty with Zimbabwe represents a new treaty rela-
tionship. Ten of the treaties with the Caribbean countries, India,
and Cyprus replace 1931 or 1972 Treaties between the United
States and the United Kingdom, which continued to apply to these
countries even after their independence. The other treaties modern-
ize older treaties to ensure that all criminal acts punishable in both
countries by more than one year in prison are covered by the trea-
ties. Two of the treaties—those with Spain and Mexico—are Proto-
cols to existing treaties.
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Extradition relationships have long been a basis of bilateral rela-
tionships, and represent a recognition by the United States of the
legitimacy of a country’s judicial system. Respect for a treaty part-
ner’s judicial system is essential since the treaties permit the
transfer of individuals to another country in order to stand trial for
alleged crimes. The treaty with Zimbabwe, therefore, signals an im-
portant advancement in the U.S. relationship with that country.

III. SUMMARY

A. GENERAL

An extradition treaty is an international agreement in which the
Requested State agrees, at the request of the Requesting State and
under specified conditions, to turn over persons who are within its
jurisdiction and who are charged with certain crimes against, or
are fugitives from, the Requesting State.

In recent years the Departments of State and Justice have led
an effort to modernize U.S. bilateral extradition treaties to better
combat international criminal activity, such as drug trafficking,
terrorism and money laundering. Modern extradition treaties: (1)
identify the offenses for which extradition will be granted, (2) es-
tablish procedures to be followed in presenting extradition re-
quests, (3) enumerate exceptions to the duty to extradite, (4) speci-
fy the evidence required to support a finding of a duty to extradite,
and (5) set forth administrative provisions for bearing costs and
legal representation.

The importance of extradition treaties as a tool for law enforce-
ment is reflected in the increase in the number of extraditions of
individuals under treaties. Since September 1997, 185 persons were
extradited to the United States for prosecution for crimes commit-
ted in the United States, and the United States extradited 73 indi-
viduals to other countries for prosecution.

In the United States, the legal procedures for extradition are
governed by both federal statute and self-executing treaties. Fed-
eral statute controls the judicial process for making a determina-
tion to the Secretary of State that she may extradite an individual
under an existing treaty. Courts have held that the following ele-
ments must exist in order for a court to find that the Secretary of
State may extradite: (1) the existence of a treaty enumerating
crimes with which a defendant is charged; (2) charges for which ex-
tradition is sought are actually pending against the defendant in
the requesting nation and are extraditable under the treaty; (3) the
defendant is the same individual sought for trial in the requesting
nation; (4) probable cause exists to believe that the defendant is
guilty of charges pending against him in the requesting nation; and
(5) the acts alleged to have been committed by the defendant are
punishable as criminal conduct in the requesting nation and under
the criminal law of the United States.

Once a court has made a determination that an individual may
be extradited under U.S. law, and so certifies to the Secretary of
State, she may still refrain from extraditing an individual on for-
eign policy grounds, as defined in the treaties themselves (or even
absent express treaty provisions).
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B. KEY PROVISIONS

1. Extraditable Offenses: The Dual Criminality Clause

Each of the extradition treaties contains a standard definition of
what constitutes an extraditable offense: an offense is extraditable
if it is punishable under the laws of both parties by a prison term
of more than (or at least) one year. Attempts and conspiracies to
commit such offenses, and participation in the commission of such
offenses, are also extraditable. In many of the treaties, if the extra-
dition request involves a fugitive, it shall be granted only if the re-
maining sentence to be served is more than six months.

With minor variations, this definition of an extraditable offense
appears in each of the treaties under consideration. The dual crimi-
nality clause means, for example, that an offense is not extra-
ditable if in the United States it constitutes a crime punishable by
imprisonment of more than one year, but it is not a crime in the
treaty partner or is a crime punishable by a prison term of less
than one year. In earlier extradition treaties the definition of extra-
ditable offenses consisted of a list of specific categories of crimes.
This categorizing of crimes has resulted in problems when a spe-
cific crime, for example drug dealing, is not on the list, and is
therefore not extraditable. The result has been that as additional
offenses become punishable under the laws of both treaty partners
the extradition treaties between them need to be renegotiated or
supplemented. A dual criminality clause obviates the need to re-
negotiate or supplement a treaty when it becomes necessary to
broaden the definition of extraditable offenses.

2. Extraterritorial Offenses

A separate question arises as to whether offenses committed out-
side the territory of the Requesting State are extraditable under
the treaties. To be able to extradite individuals for extraterritorial
crimes can be an important weapon in the fight against inter-
national drug traffickers and terrorists. Only three of the pending
treaties (Austria, India, and Luxembourg) permit extradition re-
gardless of where the offense is committed. However the rest per-
mit extradition for extraterritorial crimes if extradition would be
permitted in both the Requesting and Receiving State. Even if both
States do not permit extradition in those instances, extradition for
crimes committed outside both territories remains a matter of dis-
cretion in most of the treaties.

3. Political Offense Exception

In recent years the United States has been promoting a restric-
tive view of the political offense exception in furtherance of its cam-
paign against terrorism, drug trafficking, and money laundering.
Though some of the treaties under consideration take a narrower
view than others of the political offense exception, all of them give
it a more limited scope than earlier U.S. extradition treaties.

The exclusion of certain violent crimes, (i.e. murder, kidnaping,
and others) from the political offense exception reflects the concern
of the United States government and certain other governments
with international terrorism.



5

The exclusion from the political offense exception for crimes cov-
ered by multilateral international agreements, and the obligation
to extradite for such crimes or submit the case to prosecution by
the Requested State, is now a standard exclusion and is contained
in each of the treaties under consideration.

The multilateral international agreement exception clause serves
to incorporate by reference certain multilateral agreements to
which the United States is a party and which deal with inter-
national law enforcement in drug dealing, terrorism, airplane hi-
jacking and smuggling of nuclear material. These agreements re-
quire that the offenses with which they deal shall be extraditable
under any extradition treaty between countries that are parties to
the multilateral agreements. The incorporation by reference of
these multilateral agreements is intended to assure that the of-
fenses with which they deal shall be extraditable under an extra-
dition treaty. But, extradition for such offenses is not guaranteed.
A Requested State has the option either to extradite or to submit
the case to its competent authorities for prosecution.

It should perhaps be noted that the incorporation by reference of
multilateral international agreements that deal with international
law enforcement can have significance only if the parties to an ex-
tradition treaty are also parties to such multilateral agreements.

4. The Death Penalty Exception

The United States and other countries often have different views
on capital punishment, though some countries do impose the death
penalty for certain crimes, such as drug trafficking. Most of the
treaties under consideration permit the countries to refuse extra-
dition for an offense punishable by the death penalty in the Re-
questing State if the same offense is not punishable by the death
penalty in the Requested State, unless the Requesting State gives
assurances satisfactory to the Requested State that the death pen-
alty will not be imposed or carried out.

5. The Extradition of Nationals

The U.S. does not object to extraditing its own nationals and has
sought to negotiate treaties without nationality restrictions. Many
countries, however, refuse to extradite their own nationals. The
treaties under consideration take varying positions on the national-
ity issue.

6. Retroactivity

Each of the treaties states that it shall apply to offenses commit-
ted before as well as after it enters into force. These retroactivity
provisions do not violate the Constitution’s prohibition against the
enactment of ex post facto laws, which applies only to enactments
making criminal acts that were innocent when committed, not to
the extradition of a defendant for acts that were criminal when
committed but for which no extradition agreement existed at the
time.

7. The Rule of Speciality

The rule of speciality (or specialty), which prohibits a Requesting
State from trying an extradited individual for an offense other than
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the one for which he was extradited, is a standard provision in-
cluded in U.S. bilateral extradition treaties. The treaties include
language reflecting the basic prohibition as well as clauses setting
forth certain exceptions. With minor variations, the treaties ex-
press the basic prohibition and also include the following excep-
tions: an extradited individual may be tried by the Requesting
State for an offense other than the one for which he was extradited
if the Requested State (which may request the submission of addi-
tional supporting documents) waives the prohibition; the extradited
individual leaves the territory of the Requesting State and volun-
tarily returns to it; the extradited individual does not leave the ter-
ritory of the Requesting State within a limited period of time on
which he or she is free to leave; or, the extradited individual volun-
tarily consents to being tried for an offense other than the one for
which he was extradited. These exceptions to the speciality rule are
designed to allow a Requesting State some latitude in prosecuting
offenders for crimes other than those for which they had been spe-
cifically extradited.

8. Lapse of Time

Some of the treaties include rules that preclude extradition of of-
fenses barred by an applicable statute of limitations.

IV. ENTRY INTO FORCE AND TERMINATION

A. ENTRY INTO FORCE

The Treaties generally provide for the entry into force of the
treaty either on the date of, or a short time after, the exchange of
instruments of ratification.

B. TERMINATION

The Treaties generally provide for the Parties to withdraw from
the Treaty by means of written notice to the other Party. Termi-
nation would take place six months after the date of notification.

V. COMMITTEE ACTION

The Committee on Foreign Relations held a public hearing on the
proposed Treaties on September 15, 1998. The Committee consid-
ered the proposed Treaties on October 14, 1998, and ordered the
proposed Treaties favorably reported, with the recommendation
that the Senate give its advice and consent to the ratification of
each of the proposed Treaties subject to one understanding, one
declaration, and two provisos (except two Protocols with one dec-
laration and one proviso).

VI. COMMITTEE COMMENTS

The Committee on Foreign Relations recommends favorably the
proposed Treaties. On balance, the Committee believes that the
proposed Treaties are in the interest of the United States and
urges the Senate to act promptly to give its advice and consent to
ratification. Several issues did arise in the course of the Commit-
tee’s consideration of the Treaties, and the Committee believes that
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the following comments may be useful to the Senate in its consider-
ation of the proposed Treaties and to the State Department.

A. RESTRICTION ON TRANSFER OF EXTRADITEES TO INTERNATIONAL
CRIMINAL COURT

On July 17, 1998 a majority of nations at the U.N. Diplomatic
Conference in Rome, Italy, on the Establishment of an Inter-
national Criminal Court voted 120-7, with 21 abstentions, in favor
of a treaty that would establish an international criminal court.
The court is empowered to investigate and prosecute war crimes,
crimes against humanity, genocide and aggression. The United
States voted against the treaty.

Each of the Resolutions of Ratification accompanying the Extra-
dition Treaties contains an understanding relative to the inter-
national court. Specifically, regarding the “Rule of Specialty” the
United States shall restate in its instrument of ratification its un-
derstanding of the provision, which requires that the United States
consent to any retransfer of persons extradited to the Treaty Part-
ner to a third jurisdiction. The understanding further states that
future United States policy shall be to refuse such consent to the
transfer of individuals to the International Criminal Court. This re-
striction is binding on the President, and would be vitiated only in
the event that the United States ratifies the treaty establishing the
court, pursuant to the Constitutional procedures as contained in
Article II, section 2 of the United States Constitution.

This provision makes clear that both Parties understand that in-
dividuals extradited to the other Party may not be transferred to
the international court. Members of the Committee are concerned
that these treaties could become conduits for transferring suspects
located in the United States to the international criminal court,
even though the United States has rejected the court.

B. USE OF TREATIES TO AGGRESSIVELY PURSUE INTERNATIONAL
PARENTAL KIDNAPING

On October 1, 1998, the Committee on Foreign Relations con-
vened a hearing to consider U.S. Responses to International Paren-
tal Kidnaping. The Attorney General, Janet Reno, testified before
the Committee, as did four parents whose children were abducted
or wrongfully detained in international jurisdictions. The parents
recounted their frustration with the current level of U.S. Govern-
ment assistance in seeking the return of their children.

Although the Attorney General pointed to limitations in the abil-
ity of the U.S. Government to resolve many cases of international
parental abduction, she also recognized that the United States
could do better in assisting in the return of abducted children and
pledged to take steps to improve coordination between the Depart-
ments of State and Justice. She also indicated that an interagency
working group, which has been studying this issue during the past
year, will produce a report in January with recommendations for
improvements in U.S. policy regarding international parental kid-
naping.

As this working group completes its work, the Committee expects
that one area related to these treaties that the working group
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should comment upon is the current practice of extradition of pa-
rental kidnappers. Under current practice the United States does
not seek extradition if they do not think that a country will extra-
dite—whether because a country does not have an extradition trea-
ty with the United States, does not extradite its nationals, or would
simply be unlikely to extradite under the circumstances. The Com-
mittee believes that failure to even request extradition may create
the misperception that the United States is not interested in pur-
suing such individuals.

The State and Justice Departments have testified that these
treaties are essential in order to ensure that no individual is able
to evade the justice system by travel to a foreign country. This
same principle should be true of parents who take their children
from the United States in violation of the 1993 International Pa-
rental Kidnaping Act. The Committee expects, therefore, that State
and Justice Department officials will seek extradition unless it will
hinder U.S. law enforcement efforts. The Committee also expects
that State and Justice Department officials will raise this issue in
the course of negotiation of all bilateral law enforcement treaties
and in other bilateral diplomatic exchanges. The Committee antici-
pates, also, that this issue will be given great scrutiny in the
}ssufénce of passports, with a special eye towards passport or visa
raud.

C. EXTRADITION OF NATIONALS

The treaties with Antigua and Barbuda, Argentina, Barbados,
Dominica, Grenada, India, St. Kitts and Nevis, St. Lucia, St. Vin-
cent and the Grenadines, Trinidad and Tobago, and Zimbabwe re-
quire the extradition of their nationals. Such provisions reflect an
important trend in extradition relationships, particularly with
countries in the Western Hemisphere. The Committee applauds
this progress by State and Justice Department negotiators.

Unfortunately, such progress has been much more difficult for
the United States to achieve in agreements with European allies.
Although the treaties with Austria, Cyprus, Luxembourg, and Po-
land give each party the discretion to extradite its nationals, each
of these countries is prohibited by statute or constitution from
doing so. The treaty with France prohibits extradition of nationals
outright.

The Committee supports the extradition of U.S. nationals in
most instances. Criminal suspects should not be given safe haven
in this country. The alternative—trying them in this country—is
often not a realistic option, for two reasons. First, U.S. courts often
lack jurisdiction over the crime, because not many crimes are sub-
ject to extraterritorial jurisdiction under U.S. law. Second, pros-
ecuting such cases in the United States is often extremely difficult,
particularly when the evidence and many of the witnesses are not
located in this country, as would often be the case.

The Committee is deeply concerned that many nations around
the world, particularly those in Europe, do not agree to extradite
their own nationals to the United States. The Committee expects
that U.S. negotiators will continue to press other nations to agree
to extradite their nationals, including in existing treaty relation-
ships. The Committee urges the Executive Branch to emphasize, in
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discussing new extradition relationships with foreign states, that a
reciprocal duty to extradite nationals is a key U.S. negotiating ob-
jective.

In addition, the United States could request extradition of na-
tionals in some circumstances. In response to a question for the
record, the State Department indicated that it might request extra-
dition of nationals in an effort to encourage the country to exercise
discretion available under its domestic law. The Committee antici-
pates that the United States will err on the side of making re-
quests, unless U.S. law enforcement efforts would be compromised,
in order to continue to force treaty partners to respond to U.S. re-
quests for extradition of nationals.

D. EXTRADITION TREATY WITH INDIA

The Committee believes that special concerns are raised in the
Extradition Treaty with India, as evidenced by an exchange of let-
ters accompanying the Treaty (See Treaty Doc. 105-30, at pages
18-19). The concern arises because when the treaty was under ne-
gotiation, India had in effect a special law, the Terrorist and Dis-
ruptive (Prevention) Act, which, according to the Department of
State, “limited the rights of a defendant accorded under ordinary
Indian criminal law in a number of important respects.” The limits
on a defendant’s rights included permitting detention for a year
without charge, trial proceedings in camera, permitting the court
to keep secret the identity of witnesses, reversing the burden of
proof in certain situations, and limiting the right to appeal. The
Act lapsed on May 23, 1995, and has not been replaced, but it con-
tinues to have effect with respect to cases under investigation and
trial as of that date.

In an exchange of letters signed the same day as the Extradition
Treaty, the United States and India agreed to an understanding
that, as a general matter, persons extradited under the treaty will
be prosecuted or punished under the ordinary criminal laws of the
Requesting State. The Parties further agreed that if either party is
considering prosecution or punishment under other laws, the “Re-
questing State shall request consultations and shall make such a
request only upon the agreement of the Requested State.”

During the hearing before the Committee, Deputy Legal Adviser
Jamison Borek testified that there would be a “presumption”
against extraditing a criminal suspect in the event that a request
is made by India under this act or any similar law. In response to
a question for the record, the Executive Branch indicated that
while it could not “rule out the possibility that a [such a request]
might merit serious consideration” it did not anticipate being pre-
sented with such a case, at least based on information currently
available.

It is evident from a brief review of the limitations set forth in
Terrorist and Disruptive (Prevention) Act that many of its provi-
sions do not accord with basic due process rights that are central
to American notions of justice and fundamental fairness. It is dif-
ficult to envision a case that would warrant extradition under such
circumstances. Accordingly, the Committee expects that it will be
the rare case—a matter of the gravest consequence—in which ex-
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tradition would be granted by the United States in matters that
may be prosecuted under this or a similar law.

VII. EXPLANATIONS OF PROPOSED TREATIES

The following are the article-by-article technical analyses pro-
vided by the Departments of State and Justice regarding the extra-
dition treaties.

Technical Analysis of the Extradition Treaty Between the
United States of America and Antigua and Barbuda

On June 3, 1996, the United States signed a treaty on extra-
dition with Antigua and Barbuda (hereinafter “the Treaty”), which
is intended to replace the outdated treaty currently in force be-
tween the two countries! with a modern agreement on the extra-
dition of fugitives. The new extradition treaty is one of twelve trea-
ties that the United States negotiated under the auspices of the Or-
ganization of Eastern Caribbean States to modernize our law en-
forcement relations in the Eastern Caribbean. It represents a major
step forward in the United States’ efforts to strengthen cooperation
with countries in the region in combating organized -crime,
transnational terrorism, and international drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Antigua
and Barbuda has its own internal legislation on extradition,2
which will apply to United States’ requests under the treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed. 3
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.
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ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. This Treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from the Antigua and Barbuda delegation that extra-
dition would be possible for such high priority offenses as drug traf-
ficking (including operating a continuing criminal enterprise, in
violation of Title 21, United States Code, Section 848); offenses
under the racketeering statutes (Title 18, United States Code, Sec-
tion 1961—1968), if the predicate offense would be an extraditable
offense; money laundering; terrorism; crimes against environ-
mental protection laws; and antitrust violations punishable in both
states by more than one year of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. Antigua and Bar-
buda has no general conspiracy statute like Title 18, United States
Code, Section 371. Therefore, paragraph 2 creates an exception to
the “dual criminality” rule of paragraph 1 by making conspiracy an
extraditable crime if the offense which was the object of the con-
spiracy is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Antigua and Barbuda authorities must
treat United States mail fraud charges (Title 18, United States
Code, Section 1341) in the same manner as fraud charges under
state laws, and view the federal crime of interstate transportation
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of stolen property (Title 18, United States Code, Section 2314) in
the same manner as unlawful possession of stolen property. This
paragraph also requires a Requested State to disregard differences
in the categorization of the offense in determining whether dual
criminality exists, and to overlook mere differences in the terminol-
ogy used to define the offense under the laws of each country. A
similar provision is contained in all recent United States extra-
dition treaties.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction. 4 In Antigua and Barbuda, however, the Government’s abil-
ity to prosecute extraterritorial offenses is much more limited.
Therefore, Article 2(4) reflects Antigua and Barbuda’s agreement to
recognize United States jurisdiction to prosecute offenses commit-
ted outside of the United States if Antigua and Barbuda’s law
would permit it to prosecute similar offenses committed outside of
it in corresponding circumstances. If the Requested State’s laws do
not so provide, the final sentence of the paragraph states that ex-
tradition may be granted, but the executive authority of the Re-
quested State has the discretion to deny the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Antigua and Bar-
buda agrees to extradite to the United States a fugitive wanted for
prosecution on a felony charge, the United States will also be per-
mitted to obtain extradition for any misdemeanor offenses that
have been charged, as long as those misdemeanors would also be
recognized as criminal offenses in Antigua and Barbuda. Thus, the
Treaty incorporates recent United States extradition practice by
permitting extradition for misdemeanors committed by a fugitive
when the fugitive’s extradition is granted for a more serious extra-
ditable offense. This practice is generally desirable from the stand-
point of both the fugitive and the prosecuting country in that it
permits all charges against the fugitive to be disposed of more
quickly, thereby facilitating trials while evidence is still fresh and
permitting the possibility of concurrent sentences. Similar provi-
sions are found in recent extradition treaties with countries such
as Australia, Ireland, Italy, and Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served. This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. > Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.
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ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship, ¢ and the Anti-
gua and Barbuda extradition law contains no exception for Anti-
guan nationals. Therefore, Article 3 of the Treaty provides that ex-
tradi}tlion is not to be refused based on the nationality of the person
sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties. 7

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
?tatels of the Contracting States, or a member of the Head of State’s
amily.

Second, the political offense exception does not apply to offenses
that are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances. 8

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.® This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation. 10

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law. 11

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.12 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
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charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and i1s generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel. A formal ex-
tradition request may be preceded by a request for provisional ar-
rest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 are met.

Paragraph 2 outlines the information which must accompany
every request for extradition under the Treaty. Most of the items
listed in this paragraph enable the Requested State to determine
quickly whether extradition is appropriate under the Treaty. For
example, Article 6(2)(c)(i) calls for “information as to the provisions
of the law describing the essential elements of the offense for which
extradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in paragraph 2,
however, are required strictly for informational purposes. Thus, Ar-
ticle 6(2)(c)(iii) calls for “information as to the provisions of law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and Anti-
gua and Barbuda delegations agreed that Article 6(2)(c)(iii) should
require this information so that the Requested State would be fully
informed about the charges in the Requesting State.

Paragraph 3 describes the additional information required when
the person is sought for trial in the Requesting State. Paragraph
3(c) requires that if the fugitive is a person who has not yet been
convicted of the crime for which extradition is requested, the Re-
questing State must provide “such information as would provide a
reasonable basis to believe that the person sought committed the
offense for which extradition is requested.” This provision will alle-
viate one of the major practical problems with extradition from An-
tigua and Barbuda. The Treaty currently in force permits extra-
dition only if “...the evidence be found sufficient, according to the
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laws of the High Contracting Party applied to, either to justify the
committal of the prisoner for trial, in the case the crime or offense
had been committed in the territory of such High Contracting
party, or to prove that the person is the identical person convicted
by the courts of the High Contracting Party who makes the requisi-
tion ...”.13 Antigua and Barbuda’s courts have interpreted this
clause to require that a prima facie case against the defendant be
shown before extradition will be granted. 4 By contrast, U.S. law
permits extradition if there is probable cause to believe that an ex-
traditable offense was committed and the offender committed it. 15
Antigua and Barbuda’s agreement to extradite under this new
Treaty on a “reasonable basis” standard eliminates this imbalance
on the burden of proof for extradition and should dramatically im-
prove the United States’ ability to extradite from Antigua and Bar-
buda.

Paragraph 4 lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions, even absent a specific treaty
provision. 16

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be authenti-
cated by an officer of the United States Department of State and
certified by the principal diplomatic or consular officer of Antigua
and Barbuda resident in the United States. This is intended to re-
place the cumbersome and complicated procedures for authenticat-
ing extradition documents applicable under the current treaty.1?
When the request is from Antigua and Barbuda, the documents
must be certified by the principal diplomatic or consular officer of
the United States resident in Barbados accredited to Antigua and
Barbuda, pursuant to United States extradition law. 18

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing merely because of an inadvert-
ent error or omission in the authentication process.
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ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states.1® The
U.S. and Antiguan delegations agreed that a claim that the statute
of limitations has expired is best resolved by the courts of the Re-
questing State after the fugitive has been extradited.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State. 20

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Antigua and Barbuda. The provision also indicates that
INTERPOL may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
promptly of the outcome of its application and the reason for any
denial.

Paragraph 4 provides that the provisional arrest be terminated
if the Requesting State does not file a fully documented request for
extradition within forty-five days of the date on which the person
was arrested. This period may be extended for up to an additional
fifteen days. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Bridge-
town, Barbados. 21

Paragraph 5 makes it clear that in such cases the person may
be taken into custody again and the extradition proceedings may
commence if the formal request is presented subsequently.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision
on the extradition request. If extradition is denied in whole or in
part, the Requested State must provide an explanation of the rea-
sons for the denial. If extradition is granted, the article provides
that the two States shall agree on a time and place for surrender
of the person. The Requesting State must remove the fugitive with-
in the time prescribed by the law of the Requested State, or the
person may be discharged from custody and the Requested State
may subsequently refuse to extradite for the same offense. United
States law currently permits the person to request release if he has
not been surrendered within two calendar months of having been
found extraditable, 22 or of the conclusion of any litigation challeng-
ing that finding, 23 whichever is later. The law in Antigua and Bar-
buda permits the person to apply to a judge for release if he has
not been surrendered within two months of the first day on which
he could have been extradited. 24
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ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. Article 11 provides a means for the Requested State
to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment that has been imposed. 25 The pro-
vision’s wording makes it clear that the Requested State may also
postpone the surrender of a person facing prosecution or serving a
sentence in that State, even if all necessary extradition proceedings
have been completed.

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision. 26

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested. 27 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to ensure that the property
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is returned as soon as practicable. This paragraph also permits the
Requested State to defer surrender altogether if the property is
needed as evidence in the Requested State.

Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents. 28 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained. 29

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on the detention, trial, or punishment of an extraditee for ad-
ditional offenses, or extradition to a third State, (1) if the
extraditee leaves and returns to the Requesting State, or (2) if the
extraditee does not leave the Requesting State within ten days of
being free to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State, the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind. 30

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State.
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ARTICLE 16—TRANSIT

Paragraph 1 gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.3! Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in Antigua and Barbuda, or via INTERPOL
channels. The negotiators agreed that the diplomatic channels will
be employed as much as possible for requests of this nature. A per-
son may be detained in custody during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. This paragraph also permits the transit State
to detain a fugitive and a request for transit as received and exe-
cuted, so long as the request is received within 96 hours of the un-
scheduled landing.

Antigua and Barbuda does not appear to have specific legislation
on this matter, and the Antigua and Barbuda delegation stated
that its Government would seek implementing legislation for this
article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Antigua and Barbuda in connection with a re-
quest from Antigua and Barbuda for extradition before the courts
in this country, and that Antigua and Barbuda will arrange for the
representation of the United States in connection with United
States extradition requests to Antigua and Barbuda.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State. The negotiators agreed that in some cases the Requested
State might wish to retain private counsel to assist it in the pres-
entation of the extradition request. The Attorney General of Anti-
gua and Barbuda has a very small staff, and might need to enlist
outside counsel to aid in handling a complex, contested inter-
national extradition proceeding. It is anticipated that in such cases
the fees of private counsel retained by the Requested State would
be paid by the Requested State. The negotiators also recognized
that cases might arise in which the Requesting State would wish
to retain its own private counsel to advise it on extradition matters
or even assist in presenting the case, if the Requested State agrees.
In such cases the fees of private counsel retained by the Requesting
State must be paid by the Requesting State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
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including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General’s Chambers in Antigua
and Barbuda may consult with each other with regard to an indi-
vidual extradition case or on extradition procedures in general. A
similar provision is found in other recent U.S. extradition trea-
ties. 32

The article also states that consultations shall include issues in-
volving training and technical assistance. At the request of Antigua
and Barbuda, the United States delegation promised to recommend
training and technical assistance to better educate and equip pros-
ecutors and legal officials in Antigua and Barbuda to implement
this Treaty.

During the negotiations, the Antigua and Barbuda delegation
also expressed concern that the United States might invoke the
Treaty much more often than Antigua and Barbuda, resulting in
an imbalance in the financial obligations occasioned by extradition
proceedings. While no specific Treaty language was adopted, the
United States agreed that consultations between the Parties under
Article 18 could address extraordinary expenses arising from the
execution of individual extradition requests or requests in general.

ARTICLE 19—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive, and
accordingly covers offenses that occurred before the Treaty entered
into force, provided that they were offenses under the laws of both
States at the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty is to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1972 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1972 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language on the procedure
for terminating the Treaty. Termination shall become effective six
months after notice of termination is received.
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The following are the article-by-article technical analysis pro-
vided by the Departments of State and Justice regarding the mu-
tual legal assistance treaties.

Technical Analysis of the Extradition Treaty Between The
United States of America and the Argentine Republic
signed June 10, 1997

On June 10, 1997, at Buenos Aires, Argentina, the United States
signed a new extradition treaty with Argentina (hereinafter “the
new Treaty,” “the Treaty,” or “this Treaty”). In recent years, the
United States has signed similar treaties with many other coun-
tries, as part of an ongoing and highly successful effort to modern-
ize our international law enforcement relations. The new Treaty
will replace the treaty currently in force between the United States
and Argentina33 (hereinafter “the 1972 treaty”) with a modern
agreement to facilitate the extradition of serious offenders, includ-
ing narcotics traffickers, regardless of their nationality.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed.

With regard to Argentina, once the Treaty is approved by the Ar-
gentine Congress, a law published in the “Official Bulletin” will
render the Treaty applicable under Argentine law and subject to
implementation upon completion of the Treaty’s requirements for
entry into force (i.e., exchange of instruments of ratification). No
additional or special legislation will be required in Argentina for
implementation of the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

Article 1 of the Treaty, like the first article in every recent
United States extradition treaty, formally obligates each Party to
extradite to the other, pursuant to the provisions and conditions of
the Treaty, persons “charged with” or “found guilty” of an extra-
ditable offense.

The negotiating delegations intended that the term “charged
with” be interpreted broadly to include those persons who, being
the subject of an outstanding warrant of arrest in the Requesting
State, are sought for prosecution. Accordingly, for fugitives from
the United States, this provision is intended to apply to those per-
sons for whom a warrant of arrest has been issued, whether the
warrant was issued pursuant to an indictment, complaint, informa-
tion, or other means. In addition, under Argentine criminal proce-
dure, a person may not be formally indicted until after he is in cus-
tody and brought before a judge in Argentina. Therefore, this provi-
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sion is also intended to apply to those fugitives from Argentina
whose cases may not yet have reached the indictment stage, but for
whom there are pending criminal proceedings and outstanding
warrants of arrest. 34

It also was agreed by the negotiating delegations that the term
“found guilty” in this Article includes instances in which the person
has been convicted, either by trial or guilty plea, but a sentence
has not yet been imposed. Accordingly, the negotiators intended to
make it clear that the Treaty applies not only to charged and sen-
tenced persons, but also to persons adjudged guilty who flee prior
to sentencing. 35

This Article also refers to offenses “in” the Requesting State
rather than “of” the Requesting State, since the obligation to extra-
dite, in cases arising from the United States, would include state
and local prosecutions as well as federal cases.

ARTICLE 2—EXTRADITABLE OFFENSES

This Article contains the basic guidelines for determining what
offenses are extraditable. This Treaty, like other recent United
States extradition treaties,3¢ does not list the offenses for which
extradition may be granted. Instead, paragraph 1 of this Article
permits extradition for any offense punishable under the laws in
both countries by deprivation of liberty (i.e., imprisonment, or other
form of detention) for a maximum period of more than one year,
or by a more severe penalty (such as capital punishment). The term
“maximum” was included to ensure that, in regard to offenses
whose potential penalties are described in terms of a range (e.g. 6
months to 3 years of imprisonment), the Requested State would
look only to the maximum potential penalty in determining wheth-
er the offense meets the requirement of being punishable by “more
than one year” imprisonment.

Defining extraditable offenses in terms of “dual criminality” rath-
er than attempting to list each extraditable crime obviates the need
to renegotiate the Treaty or supplement it if both countries pass
laws dealing with a new type of criminal activity or if the list inad-
vertently fails to cover an important type of criminal activity pun-
ishable in both countries. For example, at this time, Argentine law
criminalizes money laundering only as it relates to narcotics traf-
ficking. However, once laws are enacted in Argentina, like those in
the United States, to cover the laundering of proceeds from other
types of criminal activity, such offenses will automatically be in-
cluded as extraditable offenses under the dual criminality provision
without having to amend the Treaty.

During the negotiations, the Argentine delegation indicated that
key offenses such as drug trafficking and related money laundering
and organized criminal activity (RICO) would be extraditable.

In regard to a request for a person who has already been sen-
tenced in the Requesting State, paragraph 1 of this Article contains
an additional requirement that such person must have more than
six months of his or her sentence still to serve.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition shall also be granted for attempting or
conspiring to commit, or otherwise participating in, the commission
of an extraditable offense. Conspiracy charges are frequently used
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in United States criminal cases, particularly those involving com-
plex transnational criminal activity, so it is especially important
that the Treaty be clear on this point. For the same reasons, the
negotiating delegations agreed that “illicit association”, which is
the closest analogue to conspiracy under Argentine law, should also
be expressly included as an extraditable offense.37 Accordingly,
paragraph 2(b) specifies that the offense of conspiracy, as defined
under United States law, and the offense of illicit association, as
defined under Argentine law, shall be extraditable.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this Article broadly. Paragraph 3(a) requires the
Requested State to disregard differences in the categorization of
the offense in determining whether dual criminality exists and to
overlook mere differences in the terminology used to define the of-
fense under the laws in each country. Provisions similar to para-
graph 3(a) are contained in many recent United States extradition
treaties. 38

Paragraph 3(b) is also included to further prevent technical dif-
ferences in Argentine and United States law from creating obsta-
cles to extradition. Judges in foreign countries are often confused
by the fact that many United States federal statutes require proof
of certain elements (such as use of the mails or interstate transpor-
tation) solely to establish jurisdiction in the United States federal
courts. Because there is no similar requirement in their own coun-
try’s criminal law, foreign judges occasionally have denied the ex-
tradition of U.S. fugitives charged under these federal statutes on
the basis of lack of dual criminality. Therefore, paragraph 3(b) re-
quires that such elements be disregarded in applying the dual
criminality principle. For example, Argentine authorities must
treat United States mail fraud charges (Title 18, United States
Code, Section 1341) in the same manner as fraud charges under
state laws, and view the federal crime of interstate transportation
of stolen property (Title 18, United States Code, Section 2314) in
the same manner as unlawful possession of stolen property.

Paragraph 4 ensures that extradition shall be granted for of-
fenses even when the illegal acts constituting the offense are com-
mitted outside the territory of the Requesting State. United States
jurisprudence recognizes jurisdiction in our courts to prosecute of-
fenses committed outside of the United States if the crime was in-
tended to, or did, have effects in this country, or if the legislative
history of the statute shows clear Congressional intent to assert
extraterritorial jurisdiction.39 Accordingly, many federal statutes
(including drug laws) criminalize acts committed wholly outside
United States territory, and it was very important to the U.S. nego-
tiating delegation that such offenses be extraditable. The United
States initially proposed language for this provision stating that ex-
tradition shall be granted for an extraditable offense regardless of
where the act or acts constituting the offense were committed. 40
During the negotiations, no U.S. proposal received more vehement
opposition from the Argentine delegation, but the U.S. delegation
was able to persuade the Argentine delegation to accept an alter-
native formulation. This alternative formulation, set forth in para-
graph 4, not only provides for extradition for offenses committed in
whole or in part in the territory of the Requesting State, but also
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for offenses committed outside the territory of the Requesting State
if the offenses have effects in the territory of the Requesting
State. 41 In addition, paragraph 4 provides for the extraditability of
extraterritorial offenses based on other theories of jurisdiction, pro-
vided that the laws of the Requested State would recognize juris-
diction over such an offense under similar circumstances. Accord-
ingly, paragraph 4 will greatly improve the ability of the United
States to obtain extradition for a great number of offenses, includ-
ing narcotics trafficking and terrorism, which frequently are initi-
ated or orchestrated from abroad.

Paragraph 5 provides that when extradition has been granted for
an extraditable offense, it shall also be granted for other less seri-
ous offenses with which the person is charged, but which, standing
alone, would not be extraditable for the sole reason that they are
not punishable by more than one year of imprisonment. Thus, if
Argentina agrees to extradite to the United States a fugitive want-
ed for prosecution on a felony charge, the United States will also
be permitted to obtain extradition for any misdemeanor offenses
that have been charged and specified in the request, so long as
those misdemeanors would also be recognized as criminal offenses
in Argentina, and all other requirements of the Treaty (except the
minimum penalty requirement of Article 2(1)) are met. This provi-
sion, which is consistent with recent United States extradition
practice, is generally desirable from the standpoint of both the fugi-
tive and the prosecuting country. It permits all charges against the
fugitive to be disposed of more quickly and efficiently, by facilitat-
ing either plea agreements, when appropriate, or trials while evi-
dence is still fresh, and by permitting the possibility of concurrent
sentences. Similar provisions are found in many recent United
States extradition treaties. 42

ARTICLE 3—NATIONALITY

Article 3 provides that extradition and surrender shall not be re-
fused on the ground that the person sought is a national of the Re-
quested Party.

Although Argentina has no constitutional provision or statute
which expressly prohibits the extradition of Argentine nationals, in
our experience, securing the extradition of Argentine citizens from
Argentina has been extremely difficult. The 1972 treaty does not
mandate the extradition of nationals, and, in the absence of such
an affirmative obligation to do so, Argentine courts have inter-
preted Argentine law to allow Argentine citizens who have been
found extraditable to the United States to choose whether they
wish to be extradited or, in the alternative, to stand trial in Argen-
tina for the offenses committed in the United States. It is the policy
of the United States to extradite its citizens for offenses committed
abroad. 43

The Argentine delegation agreed to the U.S. proposal in Article
3, which clearly provides for the mandatory extradition of nationals
with no restrictions or exceptions. 44 This provision will greatly im-
prove the ability of the United States to secure the extradition of
Argentine citizens who violate state or federal criminal laws in the
United States and thereafter seek haven in Argentina.
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ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this Article contains a general rule that prohibits
extradition for political offenses. This principle is commonly known
as the “political offense exception” to extradition. 45

Notwithstanding the general rule in paragraph 1, paragraph 2
describes several categories of offenses that shall not be considered
to be political offenses. This is a common provision in United
States extradition treaties. 46

First, paragraph 2(a) provides that the political offense exception
shall not apply to an attack or other willful crime against the phys-
ical integrity of a Head of State of the United States or Argentina
or a member of their families. This is the so-called “attentat
clause,” which first began appearing in extradition treaties in the
early 1900s in order to preclude lenient treatment of anarchists
and assassins of Heads of State. Recent U.S. treaties have broad-
ened its coverage to include attacks against a Head of State’s fam-
ily as well. The phrase “attack or other willful crime against the
physical integrity” was used to limit this clause’s coverage to vio-
lent crimes.

Second, paragraph 2(b) states that the political offense exception
shall not apply to offenses for which both Parties have, pursuant
to a multilateral treaty, the obligation to extradite or prosecute.
This clause is included to ensure that the political offense exception
does not conflict with and frustrate international obligations that
the United States and Argentina have undertaken, or will under-
take, in other treaties to ensure that persons accused of certain se-
rious, internationally recognized crimes are brought to justice. Ex-
amples of conventions to which this clause would apply at present
include: the Convention on the Prevention and Punishment of
Crimes Against Internationally Protected Persons, Including Diplo-
matic Agents;47 the International Convention Against the Taking
of Hostages; 48 the Convention for the Suppression of Unlawful Sei-
zure of Aircraft (Hijacking);4° and the Convention for the Suppres-
sion of Unlawful Acts Against the Safety of Civil Aviation (Sabo-
tage). At the instance of the Argentine delegation and to stress the
seriousness of those offenses, the delegations included specific ref-
erence to treaties relating to genocide, acts of terrorism, and nar-
cotics trafficking.

Paragraph 4 of this Article states that the Requested State may
refuse extradition if the request relates to an offense under mili-
tary law which would not be an offense under ordinary criminal
law. 50 This also is a common provision in United States extradition
treaties. 51

Finally, paragraph 2, subparagraphs (c), (d), and (e), states that
the political offense exception shall not apply to an attempt to com-
mit, a conspiracy or illicit association to commit, or participation in
the commission of, the offenses in subparagraphs (a) and (b).

Paragraph 3 states that extradition shall not be granted if the
competent authority of the Requested State determines that the ex-
tradition request was politically motivated. This provision applies
when the offense for which extradition has been requested does not
fall within the definition of a political offense, but it is shown that
the foreign State’s extradition request is for the actual purpose of
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punishing the person sought for political reasons. Under U.S. law
and practice, a claim that the extradition request was politically
motivated, unlike a claim involving the political offense exception,
falls outside the scope of judicial review and is exclusively for the
ex(iecutive branch (i.e., the Secretary of State) to consider and de-
cide.

ARTICLE 5—PRIOR PROSECUTION

Paragraph 1 of this Article prohibits extradition if the offender
has been convicted or acquitted in the Requested State for the of-
fense for which extradition is requested, 52 and its language is simi-
lar to that contained in many United States extradition treaties. 53
This paragraph will permit extradition in situations in which the
activities of the fugitive result in his being charged with different
offenses in both countries arising out of the same basic trans-
action. 54

Paragraph 2 of this Article makes clear that extradition shall not
be precluded by the fact that the Requested State’s authorities de-
clined to prosecute the person sought for the same offense for
which extradition is requested. Moreover, paragraph 2 would per-
mit extradition in situations in which the Requested State insti-
tuted such criminal proceedings, but thereafter elected to dis-
continue the proceedings, provided that the laws of the Requested
State regarding double jeopardy would permit their future re-
institution.55 This provision should enhance the ability to extradite
criminals to the jurisdiction which has the better chance of a suc-
cessful prosecution.

ARTICLE 6—DEATH PENALTY

This Article permits the Requested State to refuse extradition in
cases where the offense for which extradition is sought is punish-
able by death in the Requesting State but not so punishable in the
Requested State, unless the Requesting State provides assurances
that the person sought will not be executed. The Argentine delega-
tion insisted on this provision because Argentina has abolished the
death penalty and would not sign a treaty that would obligate it
to contravene its law and policy against the death penalty. Similar
provisions are found in many recent United States extradition trea-
ties. 56

If Argentina ever re-establishes the death penalty, this Article
would not prevent the United States from securing extradition for
a capital offense provided that the offense is subject to capital pun-
ishment in both States.

ARTICLE 7—LAPSE OF TIME

This Article provides that extradition shall not be denied on the
basis that the prosecution or penalty would be barred under the
statute of limitations of the Requested State.

This Article embodies the U.S. preferred view that, provided the
other conditions of the Treaty are met, extradition should not be
barred on the technicality that the time period established by the
statute of limitations of the Requested State has expired. Rather,
this Article recognizes that statutes of limitations, which may vary
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greatly between different countries and jurisdictions, are proce-
dural obstacles to prosecution, often with complicated rules for
their interruption, and due deference should be given to the laws
of the Requesting State and its courts in determining whether the
time for prosecution or punishment has lapsed.

The 1972 treaty provides that extradition may be refused if the
statute of limitations of either the Requesting or Requested State
has expired. The new Treaty would require that the Requesting
State include in the documentation accompanying extradition re-
quests a statement that the statute of limitations has not expired
under the Requesting State’s law. The Requested State will be
bound to accept such statement and, moreover, will not be per-
mitted to consider whether its own statute of limitations would
have run. It is expected that this will prevent extradition from
being refused in cases where the Requested State’s statute of limi-
tations is shorter than that in the Requesting State, or where the
two States’ rules regarding the tolling (suspension) of the statute
of limitations are different.

ARTICLE 8—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This Article sets forth the appropriate means of transmitting an
extradition request and the required documentation and evidence
to be submitted in support thereof. Basically, this Article contains
similar provisions to corresponding articles in the United States’
most recent extradition treaties. 57

Paragraph 1 of this Article requires that all requests for extra-
dition be submitted in writing through the diplomatic channel.
Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Paragraph 3 describes the
information needed, in addition to the requirements of paragraph
2, when the person is sought for prosecution in the Requesting
State. Paragraph 4 describes the information needed, in addition to
the requirements of paragraph 2, when the person sought has al-
ready been convicted in the Requesting State.

Most of the items listed in paragraph 2 enable the authorities of
the Requested State to determine quickly whether extradition is
appropriate under the Treaty. For example, the “summary of the
facts of the offense” and “the text of the law or laws describing the
offense for which extradition is requested” called for in paragraph
2(b) and (c) enable the Requested State to make a preliminary de-
termination whether lack of dual criminality would be a basis for
denying extradition under Article 2. Other items, such as the phys-
ical description and probable location of the fugitive required under
paragraph 2(a), assist the Requested State in locating and appre-
hending the fugitive, and in proving his identity at the extradition
hearing.

Paragraph 2(d) requires the Requesting State to provide a state-
ment that neither the prosecution nor punishment of the person
sought is barred by the Requesting State’s statute of limitations.
Because Article 7 of the Treaty precludes consideration of the Re-
quested State’s statute of limitations in the decision on extradition,
this subparagraph was included to provide a minimum degree of
reassurance to the Requested State that authorities in the Request-
ing State have reviewed their own statute of limitations, and that
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such statute will not bar prosecution or punishment once the fugi-
tive is returned to the Requesting State.

Paragraph 3 requires that if the fugitive is a person sought for
prosecution (i.e., pre-conviction), the Requesting State must pro-
vide: (a) a copy of the warrant of arrest; (b) a copy of the charging
document, if any;58 and (c¢) “such information as would justify the
detention of the person if the offense had been committed in the
Requested State.” The language in paragraph 3(c) is consistent
with fundamental extradition jurisprudence in the United States,
in that it will be interpreted to require that Argentina provide such
information as is necessary to establish “probable cause” to believe
that a crime was committed and the person sought committed it.5°
The Argentine delegation assured the United States delegation
that, under Argentine law, the evidentiary standard for a court to
order the “detention” of a person for an alleged criminal offense in
Argentina, and thus the standard to be applied in Argentina to ex-
tradition requests under the Treaty, is in fact very much akin to
our probable cause requirement.69

Paragraph 4 describes the information needed, in addition to
that required by paragraph 2, when the person sought has already
been convicted in the Requesting State. Recognizing that a person
may have been found guilty but not yet sentenced, Paragraph 4(a)
requires that the Requested State provide a copy of the judgment
of conviction, only if available.6l The paragraph makes clear that
once a finding of guilt has been made, no showing of probable cause
is required. In essence, the fact of conviction speaks for itself, a po-
sition taken in recent United States court decisions, even without
a specific treaty provision.62 Under paragraph 4(b), the Requesting
State is merely required to provide evidence which establishes that
the person sought is the person to whom the finding of guilt refers.
Finally, paragraph 4(c) requires that the Requesting State provide
information regarding the sentence imposed (if the person has been
sentenced) and the extent to which the sentence has been carried
out. This information is relevant to the Requested State’s deter-
mination under Article 2(1) whether the person sought has a suffi-
cient portion of his or her sentence left to serve to justify extra-
dition.

ARTICLE 9—TRANSLATION

This Article is a standard treaty provision which requires that all
documents submitted in support of an extradition request must be
translated into the language of the Requested State. Thus, requests
by Argentina to the United States will be translated into English
and requests by the United States to Argentina will be translated
into Spanish.

ARTICLE 10—ADMISSIBILITY OF DOCUMENTS

This Article governs the certification and authentication proce-
dures for documents accompanying an extradition request. It states
that the documents shall be accepted as evidence in extradition
proceedings if certified or authenticated by the appropriate accred-
ited diplomatic or consular officer of the Requested State resident
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in the Requesting State,®3 or if certified or authenticated in any
other manner accepted by the laws in the Requested State.

ARTICLE 11—PROVISIONAL ARREST

This Article describes the process by which a person may be ar-
rested and detained in the Requested State while the extradition
documents required by Article 8 are being prepared and translated
in the Requesting State, a process which normally may take a
number of weeks. Similar articles are included in all modern U.S.
extradition treaties.

Provisional arrest serves the interests of justice by allowing for
the apprehension of fugitives who pose a risk of flight or danger
to the community. Fleeing fugitives often do not stay in one place
for any significant period of time, and frequently for less time than
it takes to prepare and translate formal extradition documentation.
Moreover, the ability to immediately arrest dangerous criminals ob-
viates risks to the safety of the citizenry of the requested country
by denying such criminals the opportunity to continue to engage in
illegal activity while the full extradition documentation is being
prepared.

This Article also contains certain provisions to protect against ca-
pricious or unjustified use of provisional arrest authority. For ex-
ample, the Article provides that provisional arrest may be effected
only under urgent circumstances, requires that a valid warrant for
the fugitive’s arrest be outstanding in the requesting country, and
imposes a time limit within which the formal extradition docu-
mentation must be presented to the requested country. These pro-
visions are discussed in greater detail below.

Paragraph 1 provides that provisional arrest is reserved for cases
of urgency and such a request shall be transmitted by any written
means either through the diplomatic channel or directly between
the United States Department of Justice and the Argentine Min-
istry of Foreign Relations.

Paragraph 2 sets forth the information that the Requesting State
must provide in support of a provisional arrest request. This para-
graph requires that the Requested State be provided with: (1) a de-
scription of the person sought; (2) his or her location, if known; (3)
a brief statement of the facts of the case; (4) a citation to the laws
allegedly violated; (5) statement of the existence of an arrest war-
rant or judgment of conviction; (6) an explanation of the reasons for
the urgency of the request; and (7) a statement that the formal ex-
tradition request will be presented.

Paragraph 3 states that the Requesting State must be promptly
notified of the disposition of the provisional arrest request.

Paragraph 4 provides that a fugitive who has been provisionally
arrested may be released from custody if the Requested State does
not receive the fully documented request for extradition within
sixty (60) days from the date of the fugitive’s provisional arrest.

Finally, although the person sought may be released from cus-
tody if the full extradition documentation is not received within the
sixty day period, paragraph 5 makes clear that in such cases the
person may be taken into custody again and the extradition pro-
aeedings recommenced if the formal request is received at a later

ate.
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ARTICLE 12—DECISION ON EXTRADITION AND SURRENDER OF THE
PERSON SOUGHT

Paragraph 1 of this Article requires that the Requested State
promptly notify the Requesting State of its decision on the extra-
dition request.

Paragraph 2 requires that, if extradition is denied in whole or in
part, the Requested State must provide a reasoned explanation for
the denial and, upon request, a copy of the pertinent decisions by
its judicial authorities.

Paragraph 3 provides that if, pursuant to Article 6, the Re-
quested State requires assurances regarding the death penalty,
such assurances shall be provided by the Requesting State prior to
the surrender of the person sought.

Paragraph 4 provides that if extradition is granted, the Parties
shall agree on the date and place of the fugitive’s surrender. How-
ever, if the fugitive is not removed within thirty (30) days of the
notification described in paragraph 1 or within the time prescribed
by the law of the Requested State, whichever is longer,4 then the
Requesting State risks the release of the person from custody and
subsequent refusal of extradition for the same offense.

ARTICLE 13—TEMPORARY AND DEFERRED SURRENDERS

Occasionally, a person sought for extradition may be facing pros-
ecution or serving a sentence on other charges in the Requested
State. Article 13 provides a means for the Requested State to tem-
porarily surrender the person sought to the Requesting State for
the purpose of prosecution or, in the alternative, to defer extra-
dition in such cases until the conclusion of the Requested State’s
proceedings against the person sought and the service of any sen-
tence that may be imposed in connection therewith. Similar provi-
sions appear in recent United States extradition treaties.65

Paragraph 1 of Article 13 provides for the temporary surrender
of a person wanted for prosecution in the Requesting State who is
being prosecuted or is serving a sentence in the Requested State.
A person temporarily transferred pursuant to this provision will be
kept in custody while in the Requesting State, and will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits the Requesting State to try the person
sought while evidence and witnesses are more likely to be avail-
able, thereby increasing the likelihood of successful prosecution.
Such transfer may also be advantageous to the person sought in
that: (1) it allows him to resolve the charges sooner; (2) subject to
the laws of each State, it may make it possible for him to serve any
sentence in the Requesting State concurrently with the sentence in
the Requested State; and (3) it permits him to defend against the
charges while favorable evidence is fresh and more likely to be
available to him.

Notwithstanding the above, temporary surrender may not always
be feasible, especially if it would significantly interfere with or im-
pede the ongoing criminal proceedings in the Requested State. Ac-
cordingly, paragraph 2 of this Article provides that the Requested
State may opt to postpone the surrender of a person who is being
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prosecuted or serving a sentence in the Requested State until the
conclusion of the prosecution or the completion of the service of any
sentence imposed.®6

Paragraph 3 provides that, if surrender is postponed, such post-
ponement shall suspend the running of the statute of limitations
in the Requesting State for the offenses for which extradition is
sought.67

ARTICLE 14—CONCURRENT REQUESTS

From time to time, a State will receive concurrent requests from
two or more other States for the extradition of the same person,
and thus the Requested State must decide to which of the Request-
ing States to surrender the person. In such situations where one
of the Parties to this Treaty, the United States or Argentina, is the
Requested State, and the other Party to this Treaty is one of the
Requesting States, Article 14 sets forth factors that the Requested
State shall consider in determining to which country the person
should be surrendered. Such factors include: (1) whether the re-
quests were made pursuant to a treaty; (2) the place where each
offense for which extradition is requested was committed; (3) the
gravity of the respective offenses for which extradition is requested;
(4) the respective interests of the Requesting States; (5) the possi-
bility of further extradition between the Requesting States; and (6)
the chronological order in which the requests were received from
the Requesting States.

This Article makes clear that the Requested State is not limited
to the above enumerated factors but should consider all relevant
factors in weighing its decision to which State to surrender the per-
son sought. The enumerated factors, however, are intended to pro-
vide guidance to the Requested State and prevent arbitrary deci-
sions. Among other things, the enumerated factors recognize: (1)
the precedence of requests for which there is a treaty obligation to
extradite over requests for which there is no such obligation; (2)
the importance of surrendering the person to the State where the
principal individual or societal harm was done as a result of the
offenses, where the most serious charges are being pursued, or
where there is otherwise the greatest interest in prosecuting the
person sought; (3) the importance of each Requesting State’s ability
to subsequently extradite the person to another Requesting State
for prosecution, so as to ensure that the person can be prosecuted
to the fullest extent possible; and (4) the precedence of a request
received first in time.

For the United States, the Executive Branch will make the deci-
sion to which country the person should be surrendered in accord-
ance with this Article.6® The Argentine delegation advised that, for
Argentina, the competent authority would likely be the judicial
branch.

ARTICLE 15—SEIZURE AND SURRENDER OF PROPERTY

At the time of their arrest in the Requested State for the purpose
of extradition, persons are often in possession of property which
may represent the proceeds, instrumentalities, or other evidence of
the offenses of which they are accused in the Requesting State. As
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such, the Requesting State has an interest in having this property
surrendered with the fugitive upon his extradition, so that the
property may be used in the prosecution of the person sought, re-
turned to the victims, or otherwise disposed of appropriately.

Accordingly, paragraph 1 of this Article provides that, to the ex-
tent permitted by the law in the Requested State, all articles, docu-
ments, and evidence connected with the offense for which extra-
dition is granted may be seized and surrendered to the Requesting
State. Paragraph 1 further provides that the surrender of such
property may occur even if extradition cannot be effected due to the
death, disappearance, or escape of the person sought.

Notwithstanding the above, paragraph 2 provides that the Re-
quested State may condition the surrender of the property upon as-
surances from the Requesting State that the property will be re-
turned to the Requested State as soon as practicable. Alternatively,
the Requested State may defer the surrender of the property if it
is needed as evidence in that State.

Finally, paragraph 3 provides that the obligation to surrender
property under this provision shall be subject to due respect for the
rights of third parties in such property.

ARTICLE 16—RULE OF SPECIALITY

This Article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Generally, the rule of speciality prohibits the prosecution of an
extraditee for offenses other than those for which extradition was
granted. By limiting prosecution to those offenses for which extra-
dition was granted, the rule is intended to prevent a request for ex-
tradition from being used as a subterfuge to obtain custody of a
person for trial or service of sentence on different charges that may
not be extraditable under the Treaty or properly documented at the
time that the request is granted. This Article sets forth the current
formulation of the rule and its established exceptions.

Paragraph 1 of this Article provides that a person extradited
under the Treaty may not be detained, tried, or punished in the
Requesting State except for: (1) an offense for which extradition
was granted or a differently denominated or less serious offense
that nonetheless is based on the same facts as the offense for which
extradition was granted provided such offense is extraditable;%° (2)
an offense committed after extradition?0; or (3) any other offense
for which the Requested State gives consent.”! Paragraph 1 also
provides that, in cases where such consent is sought, the Requested
State may require the submission of the supporting documentation
called for in Article 8 and the State seeking the consent may detain
the person for ninety days, or such longer period of time as the Re-
quested State may authorize, while the request for consent is being
processed.

Paragraph 2 of this Article prohibits the Requesting State from
surrendering the person to a third State for a crime committed
prior to extradition under this Treaty without the consent of the
State from which extradition was first obtained.72

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on the detention, trial, or punishment of an extraditee for of-
fenses other than those for which extradition was granted, or the
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extradition of that person to a third State, if: (1) the extraditee
leaves the Requesting State and voluntarily returns to it; or (2) the
extraditee does not leave the Requesting State within twenty days
of being free to do s0.73

ARTICLE 17—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings in order to expedite their return to
the Requesting State.”4 This Article provides that when a fugitive
consents to surrender to the Requesting State, the person may be
returned to the Requesting State as expeditiously as possible with-
out further proceedings. Such consent must be given before a judi-
cial authority of the Requested State. The Parties anticipate that
in such cases there would be no need for the formal documents de-
scribed in Article 8, or further judicial or administrative proceed-
ings of any kind.

Furthermore, in the case where the person sought elects to re-
turn voluntarily to the Requesting State under this Article, it
would not be deemed an “extradition”, and therefore the rule of
speciality in Article 16 would not apply.

ARTICLE 18—TRANSIT

At times, law enforcement authorities escorting a surrendered
person back to the State where he is wanted for trial or punish-
ment are unable to take such person directly from the surrendering
State to the receiving State and must make a stop, scheduled or
unscheduled, in another State. This Article governs those situa-
tions in which one Party to this Treaty is the receiving State and
the other Party is the State through which the surrendered person
must be transited.?s

Paragraph 1 of this Article gives each Party the power to author-
ize transit through its territory of persons being surrendered to the
other Party by a third country. Requests for transit under this Ar-
ticle are to be transmitted through the diplomatic channel or di-
rectly between the United States Department of Justice and the
Argentine Ministry of Foreign Relations or through the facilities of
the International Criminal Police Organization (INTERPOL). Tran-
sit requests must contain a description of the person being trans-
ported and a brief statement of the facts of the case upon which
his extradition is based. Paragraph 1 also provides that the person
in transit may be detained in custody during the period of transit.

Paragraph 2 states that no authorization is needed if air trans-
portation is being used and no landing is scheduled in the territory
of the other Party. If an unscheduled landing occurs in the terri-
tory of a Party, that Party may require a request as provided in
paragraph 1 of this Article. If such request is required, it shall be
provided within ninety-six hours of the unscheduled landing, and
the person in transit may be detained until the transit is effected.

ARTICLE 19—REPRESENTATION AND EXPENSES

Paragraph 1 of this Article provides that authorized representa-
tives of the Requested State shall advise, assist, appear in court on
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behalf of, and represent the interests of the Requesting State in
any proceedings related to a request for extradition.76

Paragraph 2 provides that the Requesting State will bear ex-
penses of extradition relating to the translation of documents and
the transportation of a fugitive to the Requesting State. The Re-
quested State shall pay all other expenses incurred in that State
by reason of the extradition proceedings.

Paragraph 3 provides that neither State shall make any pecu-
niary claim against the other in connection with extradition pro-
ceedings, including arrest, detention, custody, examination, or sur-
render of the fugitive. This includes any claim by the fugitive for
damages, reimbursement, or legal fees, or other expenses occa-
sioned by the execution of the extradition request.?”

ARTICLE 20—COMPETENT AUTHORITY

This Article states that, for the United States, the term “com-
petent authority”, as used in the Treaty, means the appropriate au-
thorities of the executive branch.

The term “competent authority” is used in Articles 4, 14, and 16
of the Treaty, and this provision was included to make clear that
the executive branch of the United States will make the decisions
under those Articles concerning: (1) whether an extradition request
was politically motivated; (2) to which State to surrender a fugitive
in the face of concurrent extradition requests from two or more
States; and (3) whether to consent to a surrendered person’s subse-
quent prosecution in the Requesting State for offenses other than
those for which extradition was granted.

Under United States law and practice, it is well-established that
the executive branch is the competent authority for making such
decisions. Accordingly, this Article neither expands the power of
the executive nor diminishes the power of the judiciary beyond that
which is already recognized in U.S. extradition law.

This Article was made to apply only to the United States because
the Argentine delegation maintained that, under Argentine extra-
dition practice, the “competent authority” as used in the Treaty
may in some cases be the Argentine judicial branch.

ARTICLE 21—CONSULTATION

This Article provides that the Parties may consult with each
other directly in connection with the processing of individual extra-
dition cases and in furtherance of maintaining and improving pro-
cedures for the implementation of the Treaty. This is a standard
provision in modern U.S. extradition treaties.”8

ARTICLE 22—APPLICATION

This Article, like its counterparts in many of the other United
States extradition treaties negotiated in the past two decades,® ex-
pressly makes the Treaty retroactive to cover offenses that occurred
before as well as after it enters into force.

The retroactive application of extradition treaties does not violate
the ex post facto clause of the U.S. Constitution.8® Extradition trea-
ties do not, of course, make acts crimes. They merely provide a
means by which persons who committed acts that were criminal of-
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fenses at the time of their commission can be held to answer for
those offenses.8!

ARTICLE 23—RATIFICATION, ENTRY INTO FORCE, AND TERMINATION

This Article contains standard treaty provisions regarding the
ratification, entry into force, and termination of the Treaty. Para-
graph 1 provides that the Treaty shall be subject to ratification,
and that instruments of ratification shall be exchanged as soon as
possible. Paragraph 2 provides that the Treaty will enter into force
the day after the date of the exchange of the instruments of ratifi-
cation.

Paragraph 3 of this Article provides that the 1972 treaty shall
cease to be in effect upon entry into force of this Treaty. Neverthe-
less, the 1972 treaty shall continue to apply to extradition proceed-
ings in which extradition documents have already been submitted
to the courts when this Treaty enters into force. Paragraph 3 con-
tains additional caveats, however, that Article 17 of this Treaty
(waiver of extradition) shall apply to such proceedings,82 and Arti-
cle 16 of this Treaty (rule of speciality) shall apply to persons found
extraditable under the 1972 treaty.83

Paragraph 4 of this Article contains standard treaty language for
the termination of the Treaty by either Party through written no-
tice to the other Party, and states that termination shall become
effective six months after the date of such notice.

Technical Analysis of The Extradition Treaty Between The
United States of America and the Republic of Austria
signed January 8, 1998

On January 8, 1998, the United States signed a treaty on extra-
dition with the Republic of Austria (hereinafter “the Treaty”). In
recent years, the United States has signed similar treaties with
many other countries as part of a highly successful effort to mod-
ernize our law enforcement relations. The new extradition treaty
will replace the treaty now in force,8¢ and constitutes a major step
forward in the United States’ efforts to win the cooperation of key
foreign countries in combating transnational organized crime, ter-
rorism, and drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed. The Republic of Austria has its
own internal laws5 that will apply to United States’ requests under
the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.
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ARTICLE 1—OBLIGATION TO EXTRADITE

This article, like the first article in every recent United States
extradition treaty, formally obligates each Contracting State to ex-
tradite to the other Contracting State persons charged with or
found guilty of an extraditable offense, subject to the provisions of
the Treaty. The article refers to authorities “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local authorities as well as federal cases. The term “found
guilty” was used instead of “convicted” because in Austria a person
is not considered convicted until a sentence has been imposed,
whereas in the United States, a sentence is ordinarily not imposed
on a convicted person until after a presentence report has been pre-
pared and reviewed. Thus, sentencing in the United States may
occur at some considerable time after there has been a finding of
guilt. The negotiators intended to make it clear that the Treaty ap-
plies to persons adjudged guilty who flee prior to sentencing.86

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
constitutes an extraditable offense. The Treaty, like the recent
United States extradition treaties with Jamaica, Jordan, Italy, Ire-
land, Thailand, Sweden (Supplementary Convention) and Costa
Rica, does not list the offenses for which extradition may be grant-
ed. Instead, paragraph 1 permits extradition for any offense which
is subject under the laws in both Contracting States to deprivation
of liberty (i.e., imprisonment or other form of detention) for more
than one year, or by a more severe penalty (such as capital punish-
ment under the laws in the United States). Defining extraditable
offenses in terms of “dual criminality” rather than attempting to
list each extraditable crime obviates the need to renegotiate the
Treaty or supplement it if both Contracting States pass laws deal-
ing with a new type of criminal activity, or if the list inadvertently
fails to cover a type of criminal activity punishable in both nations.

Paragraph 2 requires that if the person has already been con-
victed and sentenced, the person must have at least three months
of that sentence still to serve. Most U.S. extradition treaties signed
in recent years do not contain such a requirement, but provisions
of this kind do appear in some recent United States extradition
treaties.87

Paragraph 3 states that when extradition has been granted for
an extraditable offense, it shall also be granted for any other of-
fense even if the time conditions in Paragraphs 1 and 2 do not
apply, provided that all of the other requirements for extradition
are met. For example, if Austria agrees to extradite to the United
States a fugitive wanted for prosecution on a felony charge (punish-
able by more than one year of imprisonment), the United States
may also obtain extradition for any misdemeanor offenses (punish-
able by a shorter sentence) that have been charged, as long as
those misdemeanors are also recognized as criminal offenses in the
Republic of Austria. Thus, the Treaty incorporates recent United
States extradition practice by permitting extradition for mis-
demeanors committed by a fugitive when the fugitive’s extradition
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is granted for a more serious extraditable offense. This practice is
generally desirable from the standpoint of the Requesting State in
that it permits all charges to be disposed of more quickly, thereby
facilitating trials while evidence is fresh and a concurrent sentence
is possible. Similar clauses are found in our recent extradition trea-
ties with Australia, Ireland, Italy, and Costa Rica.

Paragraph 4 reflects the intention of the Contracting States to
interpret the principles of this article broadly. Subparagraph (A)
requires the Requested State to disregard differences in the cat-
egorization of the offense in determining whether dual criminality
exists, and to overlook mere differences in the terminology used to
define the offense under the laws of the Contracting States. Sub-
paragraph (B) prevents extradition from being denied in tax, cus-
toms duties, or import or export of commodities solely because the
Requested State does not have the same taxes, currency controls,
or import-export laws. This was included to override Section 15(2)
of Austrian Extradition Law, which would otherwise forbid extra-
dition for crimes that are exclusively tax, customs, or import of-
fenses. Subparagraph (C) was included because judges in foreign
countries often are confused by the fact that many United States
federal statutes require proof of certain elements (such as use of
the mails or interstate transportation) solely to establish jurisdic-
tion in United States federal courts. Because these judges know of
no similar requirements in their own criminal law, they occasion-
ally have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Austria’s authorities must treat United
States mail fraud charges®8 in the same manner as fraud charges
under state laws, and view the federal crime of interstate transpor-
tation of stolen property®® as they would unlawful possession of
stolen property.

Paragraph 5 follows the practice of recent extradition treaties in
providing that extradition be granted for attempting or conspiring
to commit, or otherwise participating in the commission of an ex-
traditable offense. As conspiracy charges are frequently used in
United States criminal cases, particularly those involving complex
transnational criminal activity, it is especially important that the
Treaty be clear on this point. Thus, Paragraph 5 makes it clear
that crimes, such as attempts and conspiracy, that might be consid-
ered inchoate are extraditable if the related offense is an extra-
ditable one pursuant to paragraph 1.

Paragraph 6 deals with the fact that federal crimes may involve
acts committed wholly outside United States territory by providing
that either State may grant extradition for an extraditable offense
regardless of where the act or acts constituting the offense were
committed. Our jurisprudence recognizes the jurisdiction of our
courts to hear criminal cases involving offenses committed outside
the United States if the crime was intended to, or did, have effects
in this country, or if the legislative history of the statute shows
clear Congressional intent to assert such jurisdiction.?© The Aus-
trian Government’s ability to prosecute extraterritorial offenses is
also quite wide, for its law gives it extensive jurisdiction to pros-
ecute for extraterritorial offenses and an obligation to prosecute of-
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fenses committed by Austrian nationals anywhere in the world pro-
vided that the acts constituting the offense were punishable at the
place of commission.®1 Paragraph 6 reflects the Parties’ agreement
that either State may grant extradition to each other for
extraterritorial offenses regardless of where the offense was com-
mitted.92 A similar provision is contained in other recent U.S. ex-
tradition treaties.?3

ARTICLE 3—NATIONALITY

Article 3 states that neither State shall be bound to extradite its
own nationals, but the executive authority of the Requested State
shall have the power to do so [if, in its discretion, it be deemed
proper to do so and] provided that the law of the Requested State
does not so preclude. The United States does not deny extradition
on the basis of the offender’s citizenship.94 Our long-standing policy
is to draw no distinction between citizens and others for extradition
purposes. Austria, however is specifically prohibited under its ex-
tradition law from extraditing its nationals.95 Therefore, it is un-
likely that Austria will actually surrender its nationals to the
United States under the Treaty unless Austria’s law and policy
changes.

Paragraph 2 states that if the Requested State denies extradition
solely on the basis of the nationality of the offender, that State
must submit the case to its authorities for prosecution if requested
to do so by the Requesting State. Similar provisions are in many
of our extradition treaties.%6

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 prohibits extradition if the offense for which extra-
dition is requested is a political offenses.97 This is a standard pro-
vision in recent United States extradition treaties.

Paragraph 2 describes three categories of offenses that shall not
be considered political offenses.

First, the political offense exception does not apply to murder,
against any person or under any circumstances.

Second, the offense does not apply to any other willful crimes
against the person of a Head of State of one of the Contracting
States, or a member of the Head of State’s family.

Third, the political offense exception does not apply to offenses
for which both Contracting States have an obligation pursuant to
a multilateral international agreement either to extradite the per-
son sought or to submit the case to their competent authorities for
decision regarding prosecution, such as the 1988 UN Convention
Against the Illicit Traffic in Narcotic Drugs and Psychotropic Sub-
stances.98

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State determines that the re-
quest is politically motivated.®® United States law and practice
have been that the Secretary of State has the sole discretion to de-
termine whether an extradition request is based on improper politi-
cal motivation.100

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
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involves offenses under military law which would not be offenses
under ordinary criminal law.101

ARTICLE 5—JURISDICTION OF THE REQUESTED STATE

Paragraph 1 permits the Requested State to refuse extradition if
the person sought is being prosecuted in the Requested State for
the offense for which extradition is requested. This provision was
included to keep the treaty consistent with Austrian law.102

Paragraph 2 makes it clear that either Party may grant extra-
dition where the Requested State’s authorities have declined to
prosecute the offender, or have instituted criminal proceedings
against the offender and thereafter elected to discontinue the pro-
ceedings. This provision was included because a decision by the Re-
quested State to forego prosecution, or to drop charges already
filed, could be the result of a failure to obtain sufficient evidence
or witnesses for trial, whereas the prosecution in the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction with the
better chance of a successful prosecution.103

ARTICLE 6—NON Bi1s IN IDEM

This article permits extradition when the person sought is
charged by each Contracting State with different offenses arising
out of the same basic transaction.

Paragraph 1, which prohibits extradition if the person sought has
been convicted or discharged with final and binding effect in the
Requested State for the offense for which extradition is requested,
is similar in effect to language present in many United States ex-
tradition treaties. This provision applies only when the person
sought has been convicted or acquitted in the Requested State of
exactly the same crime that is charged in the Requesting State. It
is not enough that the same facts were involved. Thus, if the per-
son sought is accused by one Contracting State of illegally smug-
gling narcotics into that country, and is charged by the other Con-
tracting State with unlawfully exporting the same shipment of
drugs, an acquittal or conviction in one Contracting State does not
insulate that person from extradition because different crimes are
involved.

Paragraph 2 states that an acquittal or discharge for lack of ju-
risdiction is not an obstacle to extradition. This provision avoids
the possibility of a miscarriage of justice if the Requested State
were to attempt to prosecute a suspect over which it has no juris-
diction, discover that it cannot proceed, then use its error as a
basis for shielding the suspect from extradition to the State that
does have jurisdiction and wishes to prosecute.

ARTICLE 7—LAPSE OF TIME

Article 7 states that extradition shall not be granted if the pros-
ecution or the carrying out of the sentence has become barred by
lapse of time under the laws of the Requesting State. The reference
to “the carrying out of the sentence” reflects the fact that Austria,
like many civil law countries, has a statute of limitations relating
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to such matters, in addition to a statute of limitation on prosecu-
tions.

Under this provision a court in the Requested State will not
apply the Requested State’s statute of limitations under the erro-
neous belief that it should do so in order to determine whether
dual criminality exists. The article permits extradition to be denied
only if the Requesting State’s statute of limitations bars prosecu-
tion or enforcement of the sentence. Several recent U.S. extradition
treaties contain similar provisions.104

ARTICLE 8—CAPITAL PUNISHMENT

This article was the subject of extensive discussion between the
two delegations, inasmuch as the revision of this provision of the
1930 Convention was an important objective for the Austrian dele-
gation. Austria’s Constitution forbids the death penalty,105 and
Austria regards the extradition of a person from Austria to face
execution or even the imposition of the death penalty in the United
States as inconsistent with its Constitution. Austrian law explicitly
requires that “in respect of an offense punishable by the death pen-
alty according to the law of the requesting state [extradition] shall
be allowed only if it is guaranteed that the death penalty will not
be pronounced. An extradition for enforcement of the death penalty
shall not be allowed.”106

Paragraph 1 permits the Requested State to refuse to extradite
when the offense for which extradition is sought is punishable by
death in the Requesting State but is not punishable by death in the
Requested State, unless the Requesting State provides an assur-
ance that the death penalty will not be imposed (in the case of a
person sought for trial) or carried out (in the case of a person al-
ready sentenced to death at the time extradition is requested). The
Austrian delegation told the United States delegation that it is vir-
tually inconceivable that Austria would ever grant extradition
without the assurances described in this paragraph, which is simi-
lar in spirit and effect to provisions found in other recent United
States extradition treaties.107

Paragraph 2 provides that when the Requesting State gives as-
surances in accordance with paragraph 1, extradition shall be
granted, and the assurances shall be binding on the Requesting
State.

ARTICLE 9—CONVICTIONS IN ABSENTIA

This article states that if the person sought was convicted in
absentia, the Requesting State’s executive authority may refuse ex-
tradition unless the Requesting State supplies information dem-
onstrating that the person has been given an adequate opportunity
to present a defense to the charges. This paragraph will enable the
Secretary of State to carry out the long-standing United States pol-
icy of extraditing persons who were convicted in absentia only
when the person has had or will have a meaningful opportunity in
the Requesting State to be heard on the issue of guilt or innocence.
A similar provision is found in some other U.S. extradition trea-
ties.108
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ARTICLE 10—EXTRADITION PROCEDURES AND REQUIRED
DOCUMENTS

This article sets forth the documentary and evidentiary require-
ments for an extradition request. Similar articles are present in
most recent United States extradition treaties.

Paragraph 1 requires that each formal request for extradition be
submitted through the diplomatic channel. A formal extradition re-
quest may be preceded by a request for the provisional arrest of the
person sought pursuant to Article 13. Provisional arrest requests
need not be initiated through the diplomatic channel provided that
the requirements of Article 13 are met.

Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Paragraph 3 describes the
additional information needed when the person is sought for trial
in the Requesting State. Paragraph 4 describes the information
needed, in addition to the requirements of paragraph 2, when the
person sought has already been tried and found guilty in the Re-
questing State.

Most of the items listed in paragraph 2 enable the Requested
State to determine quickly whether extradition is appropriate
under the Treaty. For example, paragraph 2(c) calls for “the text
of the law describing the essential elements of the offense for which
extradition is requested,” which enables the Requested State to de-
termine easily whether the request satisfies the requirement for
dual criminality.

Paragraph 3 requires that if the fugitive has not yet been con-
victed of the crime for which extradition is requested, the Request-
ing State must provide a copy of the arrest warrant, a copy of the
charging document, if available, and “documents setting forth suffi-
cient information to provide a reasonable basis to believe that the
person to be extradited committed the offense for which extradition
is requested and is the person named in the warrant of arrest.”
This provision is meant to satisfy the standard of “probable cause,”
under which our courts permit extradition if there is probable
cause to believe that an extraditable offense was committed and
that the fugitive committed it.109

Paragraph 4 lists the information needed to extradite a person
who has been convicted of an offense in the Requesting State. This
paragraph makes it clear that once a conviction has been obtained,
no showing of probable cause is required. In essence, the fact of
conviction speaks for itself, a position taken in recent United States
court decisions even absent a specific treaty provision.110

Paragraph 5 states that the documents transmitted through dip-
lomatic channels in support of the extradition request shall be ad-
missible in extradition proceedings without further certification,
authentication, or legalization.

ARTICLE 11—SUPPLEMENTARY INFORMATION

This article provides for the submission of additional evidence or
information if the original request and supporting documentation
are viewed as insufficient by the Requested State. This is intended
to permit the Requesting State to have an opportunity to cure any
defects in the request and to permit the court in the Requested
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State, in appropriate cases, to grant a reasonable continuance to
obtain, translate, and transmit additional materials. A somewhat
similar provision is found in other United States extradition trea-
ties.111

ARTICLE 12—TRANSLATION

Article 12 requires that unless otherwise agreed, all documents
submitted in support of the request shall be translated by the by
the Requesting State into the language of the Requested State. The
article also states that translations need not be certified.

ARTICLE 13—PROVISIONAL ARREST

This article describes the process by which a person in a Con-
tracting State may be arrested and detained while the formal ex-
tradition papers are being prepared.

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and Austria’s Min-
istry of Justice. The provision also indicates that INTERPOL may
be used to transmit such a request.

Paragraph 2 sets forth the information that the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be notified
without delay of the disposition of the request and the reasons for
its denial.

Paragraph 4 provides that a person who has been provisionally
arrested may be released from detention if the Requesting State
does not submit a fully documented request for extradition to the
executive authority of the Requested State within 60 days of the
provisional arrest. When the United States is the Requested State,
the executive authority includes the Secretary of State and the
United States Embassy in Vienna.l12 This provision does not create
a right in the provisionally arrested person to immediate release,
but affords the Requested State the discretion to cause such a re-
lease.

Although the person sought may be released from custody if the
documents are not received within the sixty-day period or any ex-
tension thereof, the extradition proceedings against the fugitive
need not be dismissed. The final paragraph in this article makes
it clear that the person may be taken into custody again, and the
extradition proceedings may commence if the formal request is pre-
sented subsequently.

ARTICLE 14—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide the reasons for the denial.

Paragraph 2 states that if extradition is granted, the authorities
of the Contracting States must agree on a time and place for sur-
render of the person sought.

Paragraph 3 states that the Requesting State must remove the
person within the time prescribed by the law of the Requested



43

State, or, if the Requested State has no such law, within a reason-
able period of time to be determined by the Requested State. If not,
the person may be discharged from custody, and the Requested
State may subsequently refuse to extradite the person for the same
offense. United States law provides that surrender should occur
within two calendar months of a finding that the person is extra-
ditable,113 or of the conclusion of any litigation challenging that
finding,114 whichever is later. The law in Austria does not set a
specific time period for removal,115 and Austrian authorities will
have to prescribe a reasonable period of time in each case.

Paragraph 4 provides that when surrender or acceptance of deliv-
ery of a fugitive is delayed because of circumstances beyond the
control of one of the Parties, the Party will notify the other before
the expiration of any time limits, and a new date for surrender or
delivery will be set.

ARTICLE 15—POSTPONED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. This article provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
sion of the proceedings against the person and the full execution
of any punishment imposed.

Paragraph 1 provides that the executive authority of the Re-
quested State may postpone surrender of a person who is serving
a sentence in the Requested State until the prosecution has been
concluded and any sentence has been served.!16 The provision al-
lows the Requested State to postpone the surrender of a person fac-
ing prosecution or serving a sentence in the Requested State.

Paragraph 2 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State.117 A person
temporarily transferred pursuant to the Treaty will be returned to
the Requested State at the conclusion of the proceedings against
that person. Such temporary surrender furthers the interests of
justice in that it permits trial of the person sought while evidence
and witnesses are more likely to be available, thereby increasing
the likelihood of a successful prosecution. Such transfer may also
be advantageous to the person sought in that: (1) it permits resolu-
tion of the charges sooner; (2) subject to the laws in each state, it
makes it possible for any sentence to be served in the Requesting
State concurrently with the sentence in the Requested State; and
(3) it permits defense against the charges while favorable evidence
is fresh and more likely to be available. Similar provisions are
found in many recent extradition treaties.

Paragraph 2 also requires that a person temporarily surrendered
under this provision receive credit for the time spent in custody in
the territory of the Requesting State toward the penalty imposed
or to be imposed in the Requested State.
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ARTICLE 16—DEFERRAL OF EXTRADITION PROCEEDINGS

This article complements Article 15 by expressly permitting the
Requested State to defer the initiation of extradition proceedings as
well as the actual surrender of the fugitive.

ARTICLE 17—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties in listing some of the factors that the executive
authority of the Requested State must consider when reviewing re-
quests from two or more countries for the extradition of the same
person. For the United States, the Secretary of State decides to
which country the person should be surrendered;!18 for the Repub-
lic of Austria, the decision is made by the Minister of Justice.119

ARTICLE 18—SEIZURE AND SURRENDER OF PROPERTY

Article 18(1) addresses the seizure and surrender by the Re-
quested State of articles, documents and evidence connected with
the offense for which extradition is requested. To the extent per-
mitted by its laws, the Requested State may seize such property
that is connected with an offense for which extradition is sought.
The section also provides for objects seized thereunder to be sur-
rendered to the Requested State if extradition is granted20, and it
states that such items may be surrendered even if extradition can-
not be effected due to the death, disappearance or escape of the
person sought.

Paragraph 2 states that the Requested State may condition its
surrender of property upon satisfactory assurances that the prop-
erty will be returned to the Requested State as soon as practicable.
Paragraph 2 also permits the surrender of property to be deferred
if it is needed as evidence in the Requested State.

Paragraph 3 provides that the surrender of property under this
provision 1s expressly made subject to due respect for the rights of
third parties in such property.

Paragraph 4 states that restrictive regulations concerning the
import and export of articles and foreign currency shall not apply
to items surrendered under this Treaty. This provision was in-
cluded because Austria has strict currency control regulations that
might otherwise block the return to the United States of evidence
or proceeds of the offense located in Austria, during the extradition
proceedings.121

ARTICLE 19—RULE OF SPECIALTY

This article covers the rule of specialty, a standard principle of
United States extradition law and practice. Designed to ensure that
a fugitive surrendered for one offense is not tried for other crimes,
the rule of specialty prevents a request for extradition from being
used as a subterfuge to obtain custody of a person for trial or exe-
cution of a sentence on different charges that are not extraditable
or properly documented in the request.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
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tained, tried, or punished in the Requesting State for: (1) the of-
fense for which extradition was granted or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) an offense committed
after the extradition; or (3) an offense for which the executive au-
thority of the Requested State consents.122 Paragraph 1(C)(II) also
permits the Contracting State that is seeking consent to pursue
new charges to detain the person extradited for 90 days or for such
longer period as the Requested State may authorize while the Re-
quested State makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third state without the Requested State’s consent.

Paragraph 3 permits the detention, trial or punishment of an ex-
tradited person for additional offenses or extradition to a third
state if: (1) the extradited person leaves the Requesting State after
extradition and voluntarily returns, or is lawfully returned, to it;
or (2) the extradited person does not leave the Requesting State
within thirty days of being free to do so.

Paragraph 4 states that this article does not prevent the Re-
questing State from taking measures necessary to effect the depar-
ture of the extradited person from its territory, or to prevent expi-
ration of a right of action through lapse of time.

ARTICLE 20—SIMPLIFIED EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings in order to expedite their return to
the Requesting State. This article provides that when a fugitive
consents to surrender to the Requesting State, the person may be
returned to the Requesting State as expeditiously as possible with-
out further proceedings. The negotiators anticipated that in such
cases there will be no need for the formal documentation described
in Article 10 or further judicial or administrative proceedings of
any kind. The second sentence states that the rule of specialty is
inapplicable to persons who elect simplified extradition. This is con-
sistent with long-standing United States policy'23 and with Aus-
trian law.124

ARTICLE 21—TRANSIT

Paragraph 1 gives each Contracting State the power to authorize
transit through its territory of persons being surrendered to the
other Contracting State by a third state. A person in transit may
be detained in custody during the transit period. Requests for tran-
sit are to contain a description of the person whose transit is pro-
posed and a brief statement of the facts of the case with respect
to which transit is sought. The transit request may be submitted
through diplomatic channels, or directly between the United States
Department of Justice and the Republic of Austria Ministry of Jus-
tice. INTERPOL may be used for the transmittal of such requests
for transit.

Paragraph 2 provides that no advance authorization is needed for
transit pursuant to the article if travel is by aircraft and no land-
ing is scheduled in the territory of the country being transited.
Should an unscheduled landing occur, a request for transit may be



46

required at that time, and the Requested State may grant the re-
quest if, in its discretion, it is deemed appropriate to do so. The
Treaty ensures that the person will be kept in custody for up to 96
hours until a request for transit is received and thereafter until it
is executed.

ARTICLE 22—ASSISTANCE AND EXPENSES

Paragraph 1 provides that the Requested State shall advise the
Requesting State and represent its interests by all legal means
within its power in extradition proceedings before the judges and
officials of the Requested State. Thus, the United States will rep-
resent Austria in connection with requests from Austria for extra-
dition before the courts in this country, and the Austrian Minister
of Justice will represent the United States in connection with
United States extradition requests to Austria.

Paragraph 2 states that the Requesting State shall bear the ex-
penses of translation and transportation of the person sought, and
the Requested State shall pay all other expenses.

Paragraph 3 provides that neither Contracting State shall make
a pecuniary claim against the other in connection with extradition
proceedings, including arrest, detention, examination and surren-
der of the person sought. This includes any claim by the person
sought for damages, reimbursement of legal fees, or other expenses
occasioned by the execution of the extradition request.

ARTICLE 23—CONSULTATION

This article provides that the United States Department of Jus-
tice and the Republic of Austria Ministry of Justice may consult
with each other with regard to an individual extradition case or ex-
tradition procedures in general. A similar provision is found in
other recent United States extradition treaties.125

ARTICLE 24—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive and
covers offenses that occurred before as well as after the Treaty en-
ters into force.

ARTICLE 25—RATIFICATION AND ENTRY INTO FORCE

The first two paragraphs of this article provide that the treaty
will become effective only after an exchange of instruments of rati-
fication at Washington, and that the Treaty will enter into force on
the first day of the third month following the month in which the
instruments of ratification are exchanged.

Paragraph 3 provides that the 1930 Treaty and 1934 Supple-
mentary Convention will cease to have effect upon the entry into
force of the Treaty, but extradition requests pending before the
courts when this Treaty enters into force will nevertheless be proc-
essed to conclusion under the prior Treaty and Supplementary
Convention. Nevertheless, Article 2 of this Treaty (which defines
extraditable offenses) shall apply to such proceedings, as well as
Article 15 (which deals with temporary and deferred surrender),
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and Article 19 (which concerns the rule of specialty). Thus, persons
involved in such proceedings may temporarily be surrendered if the
Parties agree, and the new provision on specialty will apply.

ARTICLE 26—TERMINATION

This article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
State. Termination shall become effective six months after the date
of such notice.

Technical Analysis of the Extradition Treaty Between the
United States of America and Barbados signed February
28, 1996

On February 28, 1996, the United States signed a treaty on ex-
tradition with Barbados (hereinafter “the Treaty”). In recent years,
the United States has signed similar treaties with many other
countries, as part of a highly successful effort to modernize our law
enforcement relations. The new extradition treaty will replace the
treaty now in force,126 and constitutes a major step forward in the
United States’ efforts to win the cooperation of countries in the re-
gion in combating organized crime, transnational terrorism, and
international drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Barbados
has its own internal legislation on extradition,'2? which will apply
to United States’ requests under the treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.128
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.
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ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. This Treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from the Barbados delegation that U.S. offenses such as
operating a continuing criminal enterprise (Title 21, United States
Code, Section 848), would be extraditable, and that offenses under
the racketeering statutes (Title 18, United States Code, Section
1961-1968) would be extraditable if the predicate offense would be
an extraditable offense. The Barbados delegation also stated that
extradition would be possible for such high priority offenses as
drug trafficking, terrorism, money laundering, tax fraud or tax eva-
sion, crimes against environmental protection laws, and antitrust
violations punishable in both states by one year of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. Barbados has no
general conspiracy statute like Title 18, United States Code, Sec-
tion 371. Therefore, paragraph 2 creates an exception to the “dual
criminality” rule of paragraph 1 by making conspiracy an extra-
ditable crime if the offense which was the object of the conspiracy
is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Barbados authorities must treat United
States mail fraud charges (Title 18, United States Code, Section
1341) in the same manner as fraud charges under state laws, and
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view the federal crime of interstate transportation of stolen prop-
erty (Title 18, United States Code, Section 2314) in the same man-
ner as unlawful possession of stolen property. This paragraph also
requires a Requested State to disregard differences in the cat-
egorization of the offense in determining whether dual criminality
exists, and to overlook mere differences in the terminology used to
define the offense under the laws of each country. A similar provi-
sion is contained in all recent United States extradition treaties.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.12® In Barbados, however, the Government’s ability to pros-
ecute extraterritorial offenses is much more limited. Therefore, Ar-
ticle 2(4) reflects Barbados’ agreement to recognize United States
jurisdiction to prosecute offenses committed outside of the United
States if Barbados’ law would permit it to prosecute similar of-
fenses committed outside of it in corresponding circumstances. If
the Requested State’s laws do not so provide, the final sentence of
the paragraph states that extradition may be granted, but the exec-
utive authority of the Requested State has the discretion to deny
the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Barbados agrees to
extradite to the United States a fugitive wanted for prosecution on
a felony charge, the United States will also be permitted to obtain
extradition for any misdemeanor offenses that have been charged,
as long as those misdemeanors would also be recognized as crimi-
nal offenses in Barbados. Thus, the Treaty incorporates recent
United States extradition practice by permitting extradition for
misdemeanors committed by a fugitive when the fugitive’s extra-
dition is granted for a more serious extraditable offense. This prac-
tice is generally desirable from the standpoint of both the fugitive
and the prosecuting country in that it permits all charges against
the fugitive to be disposed of more quickly, thereby facilitating
trials while evidence is still fresh and permitting the possibility of
concurrent sentences. Similar provisions are found in recent extra-
dition treaties with countries such as Australia, Ireland, Italy, and
Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.130 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.
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ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship,131 and the
Barbados extradition law contains no exception for Barbadian na-
tionals. Therefore, Article 3 of the Treaty provides that extradition
is not to be refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.132

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
?tatﬁf of the Contracting States, or a member of the Head of State’s
amily.

Second, the political offense exception does not apply to offenses
that are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.133

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Article 4(3) provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.134 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.135

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.136

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.137 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
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ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and is generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel.138 A formal
extradition request may be preceded by a request for provisional
arrest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 are met.

Article 6(2) outlines the information which must accompany
every request for extradition under the Treaty. Most of the items
listed in Article 6(2) enable the Requested State to determine
quickly whether extradition is appropriate under the Treaty. For
example, Article 6(2)(c)(i) calls for “information as to the provisions
of the law describing the essential elements of the offense for which
extradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in Article 6(2), how-
ever, are required strictly for informational purposes. Thus, Article
6(2)(c)(iii) calls for “information as to the provisions of the law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and Bar-
bados delegations agreed that Article 6(2)(c)(iii) should require this
information so that the Requested State would be fully informed
about the charges in the Requesting State.

Article 6(3) describes the additional information required when
the person is sought for trial in the Requesting State. Article 6(3)(c)
requires that if the fugitive is a person who has not yet been con-
victed of the crime for which extradition is requested, the Request-
ing State must provide “such information as would provide prob-
able cause, according to the law of the Requested State, for the ar-
rest and committal for trial of the person if the offense had been
committed in the Requested State.” This provision will alleviate
one of the major practical problems with extradition from Bar-
bados. The 1931 Treaty permits extradition only if “... the evidence
be found sufficient, according to the laws of the High Contracting
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Party applied to, either to justify the committal of the prisoner for
trial, in the case the crime or offense had been committed in the
territory of such High Contracting party, or to prove that the per-
son is the identical person convicted by the courts of the High Con-
tracting Party who makes the requisition . . .”.139 Barbados’ courts
have interpreted this clause to require that a prima facie case
against the defendant be shown before extradition will be granted.
By contrast, U.S. law permits extradition if there is probable cause
to believe that an extraditable offense was committed and the of-
fender committed it.14° Barbados’ agreement to extradite under the
above standard in this Treaty eliminates this imbalance in the bur-
den of proof for extradition, and should dramatically improve the
United States’ ability to extradite from Barbados.

Article 6(4) lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions, even absent a specific treaty
provision.141

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be authenti-
cated by an officer of the United States Department of State and
certified by the principal diplomatic or consular officer of Barbados
resident in the United States. This is intended to replace the cum-
bersome and complicated procedures for authenticating extradition
documents applicable under the current law in Barbados.142 When
the request is from Barbados, the documents must be certified by
the principal diplomatic or consular officer of the United States
resident in Barbados, in accordance with United States extradition
law.143

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should insure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
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lapse of time in either the requesting or requested states.144 The
U.S. and Barbadian delegations agreed that a claim that the stat-
ute of limitations has expired is best resolved by the courts of the
Requesting State after the fugitive has been extradited.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State.145

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Barbados. The provision also indicates that INTERPOL
may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
gromllatly of the outcome of its application and the reason for any

enial.

Paragraph 4 provides that the fugitive may be released from de-
tention if the Requesting State does not file a fully documented re-
quest for extradition with the executive authority of the Requested
State within sixty days of the date on which the person was ar-
rested. When the United States is the Requested State, it is suffi-
cient for purposes of this paragraph if the documents are received
by the Secretary of State or the U.S. Embassy in Bridgetown, Bar-
bados.146

Article 9(5) makes it clear that in such cases the person may be
taken into custody again and the extradition proceedings may com-
mence if the formal request is presented subsequently.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide an explanation of the reasons for
the denial. If extradition is granted, the article provides that the
two States agree on a time and place for surrender of the person.
The Requesting State must remove the fugitive within the time
prescribed by the law of the Requested State, or the person may
be discharged from custody, and the Requested State may subse-
quently refuse to extradite for the same offense. United States law
currently permits the person to request release if he has not been
surrendered within two calendar months of having been found ex-
traditable,147 or of the conclusion of any litigation challenging that
finding,148 whichever is later. The law in Barbados permits the
person to apply to a judge for release if he has not been surren-
dered within two months of the first day on which he could have
been extradited.149

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
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quested State. Article 11 provides a means for the Requested State
to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed.

Article 11(1) provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Article 11(2) provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment that has been imposed.15° The
provision’s wording makes it clear that the Requested State may
also postpone the surrender of a person facing prosecution or serv-
ing a sentence in that State, even if all necessary extradition pro-
ceedings have been completed.

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision;151 for Barbados, the decision would be made by the Attor-
ney General.152

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.153 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Article 13(2) states that the Requested State may condition its
surrender of property in such a way as to ensure that the property
is returned as soon as practicable. This paragraph also permits the



55

Requested State to defer surrender altogether if the property is
needed as evidence in the Requested State.

Article 13(3) makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.

ARTICLE 14—RULE OF SPECIALTY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.5¢ Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained.5>

Finally, Paragraph 3 removes the restrictions of paragraphs 1
and 2 on the detention, trial, or punishment of an extraditee for ad-
ditional offenses, or extradition to a third State, (1) if the
extraditee leaves and returns to the Requesting State, or (2) if the
extraditee does not leave the Requesting State within ten days of
being free to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State, the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind.

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State.
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ARTICLE 16—TRANSIT

Article 16(1) gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.156 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in Barbados, or via INTERPOL channels. The ne-
gotiators agreed that the diplomatic channels will be employed as
much as possible for requests of this nature. A person may be de-
tained in custody during the period of transit.

Article 16(2) provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. This paragraph also permits the transit State
to detain a fugitive and a request for transit as received and exe-
cuted, so long as the request is received within 96 hours of the un-
scheduled landing.

Barbados does not appear to have specific legislation on this mat-
ter, and the Barbados delegation stated that its Government would
seek implementing legislation for this article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Barbados in connection with a request from
Barbados for extradition before the courts in this country, and the
Barbados’ Attorney General will arrange for the representation of
the United States in connection with United States extradition re-
quests to Barbados.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State.157 The negotiators recognized that cases may arise in
which the Requesting State may wish to retain private counsel to
assist in the presentation of the extradition request. It is antici-
pated that in such cases the fees of private counsel retained by the
Requesting State must be paid by the Requesting State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General’s Chambers in Barbados
may consult with each other with regard to an individual extra-
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dition case or on extradition procedures in general. A similar provi-
sion is found in other recent U.S. extradition treaties.158

During the negotiations, the Barbados delegation raised concerns
that the United States might invoke the Treaty much more often
than Barbados, resulting in an imbalance in the financial obliga-
tions occasioned by extradition proceedings. While no specific Trea-
ty language was adopted, the United States agreed that consulta-
tions between the Parties under Article 18 could address extraor-
dinary expenses arising from the execution of individual extra-
dition requests or requests in general. At the request of Barbados,
the United States delegation also promised to provide training and
technical assistance to prosecutors and legal officials in Barbados,
to better educate and equip them to implement this Treaty.

ARTICLE 19—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive, and
accordingly covers offenses that occurred before the Treaty entered
into force, provided that they were offenses under the laws of both
States at the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty is to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1931 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1931 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language on the procedure
for termination of the Treaty by either State. Termination shall be-
come effective six months after notice of termination is received.

Technical Analysis of The Extradition Treaty Between The
United States of America and the Republic of Cyprus
signed June 17, 1996

On June 17, 1996, the United States signed a treaty on extra-
dition with the Republic of Cyprus (hereinafter “the Treaty”). In re-
cent years, the United States has signed similar treaties with
many other countries as part of a highly successful effort to mod-
ernize our law enforcement relations. The new extradition treaty
will replace the treaty now in force,159 and constitutes a major step
forward in the United States’ efforts to win the cooperation of key
foreign countries in combating transnational organized crime, ter-
rorism, and drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
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Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed. The Republic of Cyprus has its
own internal law,160 which will apply to United States’ requests
under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

This article, like the first article in every recent United States
extradition treaty, formally obligates each Contracting State to ex-
tradite to the other Contracting State persons sought for prosecu-
tion or convicted of an extraditable offense, subject to the provi-
sions of the Treaty. The negotiators agreed that the term “con-
victed” includes instances in which the person has been found
guilty but the sentence has not yet been imposed.161 The nego-
tiators intended to make it clear that the Treaty applies to persons
adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
constitutes an extraditable offense. The Treaty, similar to the re-
cent United States extradition treaties with Jamaica, Jordan, Italy,
Ireland, Thailand, Sweden (Supplementary Convention) and Costa
Rica, does not list the offenses for which extradition may be grant-
ed. Instead, paragraph 1 permits extradition for any offense pun-
ishable under the laws of both Contracting States by deprivation
of liberty (i.e., imprisonment or other form of detention) for more
than one year, or by a more severe penalty such as capital punish-
ment under the laws of the United States. Defining extraditable of-
fenses in terms of “dual criminality” rather than attempting to list
each extraditable crime obviates the need to renegotiate the Treaty
or supplement it if both Contracting States pass laws dealing with
a new type of criminal activity, or if the list inadvertently fails to
cover a type of criminal activity punishable in both nations.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition be granted for attempting or conspiring
to commit, aiding or abetting, counseling or procuring, or otherwise
being an accessory to an extraditable offense. As conspiracy
charges are frequently used in United States criminal cases, par-
ticularly those involving complex transnational criminal activity, it
is especially important that the Treaty be clear on this point. Para-
graph 2 creates an exception to the dual criminality rule of para-
graph 1 by expressly making inchoate crimes such as conspiracy
extraditable offenses if the object of the inchoate offense is an ex-
traditable offense pursuant to paragraph 1.

Paragraph 3 reflects the intention of the Contracting States to
interpret the principles of this article broadly. Judges in foreign
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countries often are confused by the fact that many United States
federal statutes require proof of certain elements (such as use of
the mails or interstate transportation) solely to establish jurisdic-
tion in United States federal courts. Because these judges know of
no similar requirements in their own criminal law, they occasion-
ally have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, it will ensure that Cyprus’ authorities treat
United States mail fraud charges62 in the same manner as fraud
charges under state laws, and view the federal crime of interstate
transportation of stolen property'63 in the same manner as unlaw-
ful possession of stolen property. This paragraph also requires the
Requested State to disregard differences in the categorization of
the offense in determining whether dual criminality exists, and to
overlook mere differences in the terminology used to define the of-
fense under the laws of the Contracting States. A similar provision
is contained in all recent United States extradition treaties.

Paragraph 4 deals with the fact that federal crimes may involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes the jurisdiction of our courts to hear criminal
cases involving offenses committed outside the United States if the
crime was intended to, or did, have effects in this country, or if the
legislative history of the statute shows clear Congressional intent
to assert such jurisdiction.164 In Cyprus, however, the government’s
ability to prosecute extraterritorial offenses is much more limited.
Paragraph 4 reflects Cyprus’ agreement to recognize United States
jurisdiction to prosecute offenses committed outside the United
States if Cyprus’ law would permit the Republic of Cyprus to pros-
ecute similar offenses committed abroad in corresponding cir-
cumstances. If the Requested State’s laws do not so provide, the
final sentence of the paragraph states that extradition may be
granted, but the executive authority of the Requested State has the
discretion to deny the request by not setting in motion the proce-
dure for extradition.

Paragraph 5 states that when extradition has been granted for
an extraditable offense, it shall also be granted for any other of-
fense specified in the request, if all of the requirements for extra-
dition are met, except for the requirement that the offense be pun-
ishable by more than one year of imprisonment. For example, if Cy-
prus agrees to extradite to the United States a fugitive wanted for
prosecution on a felony charge, the United States may also obtain
extradition for any misdemeanor offenses that have been charged,
as long as those misdemeanors are also recognized as criminal of-
fenses in the Republic of Cyprus. Thus, the Treaty incorporates re-
cent United States extradition practice by permitting extradition
for misdemeanors committed by a fugitive when the fugitive’s ex-
tradition is granted for a more serious extraditable offense. This
practice is generally desirable from the standpoint of both the fugi-
tive and the Requesting State in that it permits all charges to be
disposed of more quickly, thereby facilitating trials while evidence
is fresh and permitting the possibility of concurrent sentences.
Similar clauses are found in recent United States extradition trea-
ties with Australia, Ireland, Italy, and Costa Rica.
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Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.165 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—TREATMENT OF NATIONALS

Article 3 states that neither State shall be obligated to extradite
its own nationals, but each may do so unless otherwise provided by
its laws and Constitution. The United States does not deny extra-
dition on the basis of the offender’s citizenship;16¢ our long-stand-
ing policy is to draw no distinction between citizens and others for
extradition purposes. However, Cyprus is specifically prohibited
from extraditing its nationals by its extradition law67 and Con-
stitution.168 Therefore, it is unlikely that Cyprus will actually sur-
render its nationals to the United States under the Treaty unless
Cyprus’ law and Constitution are amended in the future.

Paragraph 2 states that if the Requested State denies extradition
solely on the basis of the nationality of the offender, that State
must submit the case to its authorities for prosecution if asked to
do so by the Requesting State.169 Similar provisions are found in
other U.S. extradition treaties.170

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 prohibits extradition for political offenses. This is a
standard provision in recent United States extradition treaties.171

Paragraph 2 describes three categories of offenses that shall not
be considered political offenses.

First, the political offense exception does not apply to murder or
other willful crimes against the person of one of a Head of State
of the Contracting States, or a member of the Head of State’s fam-
ily.172

Second, the political offense exception does not apply to offenses
for which both Contracting States have an obligation pursuant to
a multilateral international agreement either to extradite the per-
son sought or to submit the case to their competent authorities for
prosecution, such as the United Nations Convention Against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances.173

Third, the political offense exception does not apply to conspiring
or attempting to commit, or aiding or abetting the commission or
attempted commission of, any of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State determines that the re-
quest is politically motivated.174¢ United States law and practice
have been that the Secretary of State has the sole discretion to de-
termine whether an extradition request is based on improper politi-
cal motivation.175
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The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.176

ARTICLE 5—PRIOR PROSECUTION

This article permits extradition when the person sought is
charged by each Contracting State with different offenses arising
out of the same basic transaction.

Paragraph 1, which prohibits extradition if the person sought has
been convicted or acquitted in the Requested State for the offense
for which extradition is requested, is similar to language present
in many United States extradition treaties.1??” This provision ap-
plies only when the person sought has been convicted or acquitted
in the Requested State of exactly the same crime that is charged
in the Requesting State. It is not enough that the same facts were
involved. Thus, if the person sought is accused by one Contracting
State of illegally smuggling narcotics into that country, and is
charged by the other Contracting State with unlawfully exporting
the same shipment of drugs, an acquittal or conviction in one Con-
tracting State does not insulate that person from extradition be-
cause different crimes are involved.

Paragraph 2 makes it clear that neither Contracting State may
refuse to extradite a person sought on the basis that the Requested
State’s authorities declined to prosecute the person or instituted
and later discontinued proceedings against the person. This provi-
sion was included because a decision of the Requested State to fore-
go prosecution or to drop charges previously filed could be the re-
sult of a failure to obtain sufficient evidence or witnesses for trial,
whereas the Requesting State’s prosecution might not suffer from
the same impediments. This provision should enhance the ability
of the Contracting States to extradite to the jurisdiction with the
better chance of a successful prosecution.

ARTICLE 6—CAPITAL PUNISHMENT

Paragraph 1 permits the Requested State to refuse extradition in
cases in which the offense for which extradition is sought is pun-
ishable by death in the Requesting State, but is not punishable by
death in the Requested State, unless the Requesting State provides
assurances that the death penalty, if imposed, will not be carried
out. Similar provisions are found in many recent United States ex-
tradition treaties.178

Paragraph 2 provides that when the Requesting State gives as-
surances in accordance with paragraph 1, the assurances shall be
respected, and the death penalty, if imposed, shall not be carried
out.

The Cyprus delegation insisted on this provision because its ex-
tradition law gives the Minister of Justice the explicit discretion to
deny extradition for crimes not punishable by death in Cyprus if
the person sought “could be or has been sentenced to death for that
offense in the country by which the request for his return is
made.”179 However, while Cyprus itself has abolished the death
penalty, the Cyprus delegation assured the United States delega-
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tion that in a particularly aggravated case, Cyprus might grant ex-
tradition without requiring assurances under this paragraph.

ARTICLE 7—LAPSE OF TIME

Article 6 states that extradition shall not be barred because of
the prescriptive laws of either the Requesting State or the Re-
quested State.180 The U.S. and Cypriot delegations agreed that a
claim that the statute of limitations has expired is best resolved by
the courts of the Requesting State after the fugitive has been extra-
dited.

ARTICLE 8 —EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets forth the documentary and evidentiary require-
ments for an extradition request. Similar articles are present in
most recent United States extradition treaties.

Paragraph 1 requires that each formal request for extradition be
submitted through the diplomatic channel. A formal extradition re-
quest may be preceded by a request for the provisional arrest of the
person sought pursuant to Article 11. Provisional arrest requests
need not be initiated through the diplomatic channel provided that
the requirements of Article 11 are met.

Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Paragraph 3 describes the
additional information needed when the person is sought for trial
in the Requesting State. Paragraph 4 describes the information
needed, in addition to the requirements of paragraph 2, when the
person sought has already been tried and found guilty in the Re-
questing State.

Most of the items listed in paragraph 2 enable the Requested
State to determine quickly whether extradition is appropriate
under the Treaty. For example, paragraph 2(c) calls for “a copy of
the law or a statement of the provisions of the law describing the
essential elements of the offense for which extradition is re-
quested,” which enables the Requested State to determine easily
whether the request satisfies the requirement for dual criminality
under Article 2.

Paragraph 3 requires that if the fugitive has not yet been con-
victed of the crime for which extradition is requested, the Request-
ing State must provide a copy of the arrest warrant, a copy of the
charging document, if available, and “a statement of the facts sum-
marizing the testimony of witnesses and describing physical and
documentary evidence and disclosing reasonable grounds to believe
that an offense was committed and the person sought committed
it. For this purpose, the actual affidavits or testimony of witnesses
need not be forwarded.” This is consistent with extradition law in
the United States, and is similar to language in other United
States extradition treaties. It is meant to satisfy the standard of
“probable cause,” under which our courts permit extradition if
there is probable cause to believe that an extraditable offense was
committed and that the fugitive committed it.181

This provision should alleviate one of the major practical prob-
lems with extradition from Cyprus. The Treaty currently in force
permits extradition only if “... the evidence be found sufficient, ac-
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cording to the laws of the High Contracting State applied to, either
to justify the committal of the prisoner for trial, in the case the
crime or offense had been committed in the territory of such High
Contracting party, or to prove that the person is the identical per-
son convicted by the courts of the High Contracting State who
makes the requisition ...”. Cyprus’ courts have interpreted this
clause to require that a prima facie case against the defendant be
shown before extradition will be granted. By contrast, U.S. courts
interpret the same language to permit extradition if there is prob-
able cause to believe that an extraditable offense was committed
and the offender committed it.182 The language of Cyprus’ agree-
ment to have extradition under the new Treaty based on a “reason-
able grounds to believe” standard, rather than a prima facie case
standard, equalizes the burden of proof for extradition and should
improve the United States’ ability to extradite from Cyprus. In Cy-
prus, as in many European nations, the law permits extradition
without review of any evidence at all (provided that the arrest war-
rant and other documents are presented). Cyprus offered to include
this in the new Treaty, but the U.S. delegation declined because of
our Constitutional requirements.

Paragraph 4 lists the information required to extradite a person
who has been convicted of an offense in the Requesting State. This
paragraph makes it clear that once a conviction has been obtained,
no showing of probable cause is required. In essence, the fact of
conviction speaks for itself, a position taken in recent United States
court decisions even absent a specific treaty provision.183 Sub-
section (c) states that if the person sought was found guilty in
absentia, the documentation required for extradition includes both
proof of conviction and the same documentation required in cases
in which no conviction has been obtained. This is consistent with
the long-standing United States policy of requiring such docu-
mentation in the extradition of persons convicted in absentia.

Paragraph 5 states that if the information communicated by the
Requesting State is insufficient, the Requested State shall request
the necessary supplemental information, and may fix a time limit
for producing such information. This article is intended to permit
the Requesting State to cure any defects in the request and accom-
panying materials which are found by a court in the Requested
State or by the attorney acting on behalf of the Requesting State,
and to permit the court, in appropriate cases, to grant a reasonable
continuance to obtain, translate, and transmit additional materials.
A somewhat similar provision is found in other United States ex-
tradition treaties.184

Paragraph 6 states that if the person sought was convicted in
absentia, the Requesting State’s executive authority may refuse ex-
tradition unless the Requesting State supplies information dem-
onstrating that the person has been given an adequate opportunity
to present a defense to the charges. This paragraph will enable the
Secretary of State to carry out the long-standing United States pol-
icy of extraditing persons who were convicted in absentia only
when the person has had or will have a meaningful opportunity in
the Requesting State to be heard on the issue of guilt or innocence.

Paragraph 7 states that the extradition procedures of the Re-
quested State shall govern except when this treaty provides other-
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wise. This clause was requested by the Government of Cyprus, and
carries forward a principle contained in the treaty now in force be-
tween the United States and Cyprus.185

ARTICLE 9—ADMISSIBILITY OF DOCUMENTS

Article 9 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be admitted
into evidence if they purport to be certified by a judge, magistrate
or officer of the U.S. to be the original or true copies of such docu-
ments and they are authenticated by the oath of a witness or the
seal of the Secretary of State. This is intended to replace the cum-
bersome and complicated procedures for authenticating extradition
documents applicable under the current treaty.186

When the request is from the Republic of Cyprus, the documents
must be admitted into evidence if they are certified by the principal
diplomatic or consular officer of the United States resident in the
Republic of Cyprus, in accordance with United States extradition
law.187

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c¢) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 10—TRANSLATION

Article 10 requires that all documents submitted in support of
the request shall be in the language of either the Requesting State
or the Requested State, but that the Requested State has the right
to insist upon a translation into its own language.

ARTICLE 11—PROVISIONAL ARREST

This article describes the process by which a person in one Con-
tracting State may be arrested and detained while the formal ex-
tradition papers are being prepared by the Requesting State.

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and Cyprus’ Min-
istry of Justice and Public Order. The provision also indicates that
INTERPOL may be used to transmit such a request.

Paragraph 2 sets forth the information that the Requesting State
must provide in support of such a request.
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Paragraph 3 states that the Requesting State must be notified
without delay of the disposition of the request and the reasons for
any denial.

Paragraph 4 provides that a person who has been provisionally
arrested may be released from detention if the Requesting State
does not submit a fully documented request for extradition to the
executive authority of the Requested State within 60 days of the
provisional arrest. When the United States is the Requested State,
the executive authority includes the Secretary of State and the
United States Embassy in Nicosia.188

Although the person sought may be released from custody if the
documents are not received within the sixty-day period or any ex-
tension thereof, the final paragraph in this article makes clear that
the person may be taken into custody again, and the extradition
proceedings may commence, if the formal request is presented sub-
sequently.

ARTICLE 12—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide the reasons for the denial. If ex-
tradition is granted, this article provides that authorities of the
Contracting States shall agree on a time and place for surrender
of the person sought. The Requesting State must remove the per-
son within the time prescribed by the law of the Requested State
or the person may be discharged from custody, and the Requested
State may subsequently refuse to extradite the person for the same
offense. United States law requires that surrender occur within two
calendar months of a finding that the person is extraditable,89 or
of the conclusion of any litigation challenging that finding,190
whichever is later. The law in the Republic of Cyprus permits the
person to apply to a judge for release if he has not been surren-
dered within two months of the first day on which he could have
been extradited.191

ARTICLE 13—TEMPORARY AND DEFERRED SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. This article provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
sion of the proceedings against the person and the full execution
of any punishment imposed.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to the Treaty will be returned to
the Requested State at the conclusion of the proceedings in the Re-
questing State. Such temporary surrender furthers the interests of
justice in that it permits trial of the person sought while evidence
and witnesses are more likely to be available, thereby increasing
the likelihood of a successful prosecution. Such transfer may also
be advantageous to the person sought in that: (1) it permits resolu-
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tion of the charges sooner; (2) subject to the laws in each state, it
makes it possible for any sentence to be served in the Requesting
State concurrently with the sentence in the Requested State; and
(8) it permits defense against the charges while favorable evidence
is fresh and more likely to be available. Similar provisions are
found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of any punishment that has been imposed.192 The
wording of the provision also allows the Requested State to post-
pone the surrender of a person facing prosecution or serving a sen-
t?ncedeven if all necessary extradition proceedings have been com-
pleted.

ARTICLE 14—REQUESTS FOR EXTRADITION MADE BY MORE THAN
ONE STATE

This article reflects the practice of many recent United States ex-
tradition treaties in listing some of the factors that the executive
authority of the Requested State must consider when reviewing re-
quests from two or more countries for the extradition of the same
person. For the United States, the Secretary of State decides to
which country the person should be surrendered;!93 for the Repub-
lic of Cyprus, the decision is made by the Minister of Justice and
Public Order.194

ARTICLE 15—SEIZURE AND SURRENDER OF PROPERTY

This article permits the seizure by the Requested State of all
property—articles, documents and other evidence—connected with
the offense for which extradition is requested to the extent per-
mitted by the Requested State’s internal law. The article also pro-
vides that these objects may be surrendered to the Requesting
State upon the granting of the extradition or even if extradition
cannot be effected due to the death, disappearance or escape of the
person sought. Paragraph 2 states that the Requested State may
condition its surrender of property upon satisfactory assurances
that the property will be returned to the Requested State as soon
as practicable. Paragraph 2 also permits the surrender of property
to be deferred if it is needed as evidence in the Requested State.

Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties in such property.

ARTICLE 16—RULE OF SPECIALITY

This article covers the rule of speciality, a standard principle of
United States extradition law and practice. Designed to ensure that
a fugitive surrendered for one offense is not tried for other crimes,
the rule of speciality prevents a request for extradition from being
used as a subterfuge to obtain custody of a person for trial or exe-
cution of a sentence on different charges that are not extraditable
or properly documented in the request.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for: (1) the of-



67

fense for which extradition was granted or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) an offense committed
after the extradition; or (3) an offense for which the executive au-
thority of the Requested State consents.195 Paragraph 1(c)(ii) per-
mits the Contracting State that is seeking consent to pursue new
charges to detain the person extradited for 90 days or for such
longer period as the Requested State may authorize while the Re-
quested State makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third state for a crime committed prior to his extra-
dition under this Treaty without the consent of the Requested
State.

Paragraph 3 removes the restrictions of paragraphs 1 and 2 on
the detention, trial or punishment of an extradited person for addi-
tional offenses or extradition to a third state if: (1) the extradited
person leaves the Requesting State after extradition and volun-
tarily returns to it; or (2) the extradited person does not leave the
Requesting State within ten days of being free to do so.

ARTICLE 17—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings in order to expedite their return to
the Requesting State. This article provides that when a fugitive
consents to surrender to the Requesting State, the person may be
returned to the Requesting State as expeditiously as possible with-
out further proceedings. The negotiators anticipated that in such
cases, there will be no need for the formal documentation described
Ln ﬁrticle 8, or further judicial or administrative proceedings of any

ind.

If the United States is the Requested State and the person
sought elects to return voluntarily to the Republic of Cyprus before
the United States Secretary of State signs a surrender warrant, the
United States does not deem the process an “extradition.” Long-
standing United States policy has been that the rule of speciality
as described in Article 17 does not apply to such cases.196

ARTICLE 18—TRANSIT

Paragraph 1 gives each Contracting State the power to authorize
transit through its territory of persons being surrendered to the
other Contracting State by a third state. A person in transit may
be detained in custody during the transit period. Requests for tran-
sit are to contain a description of the person whose transit is pro-
posed and a brief statement of the facts of the case with respect
to which transit is sought. The transit request may be submitted
through diplomatic channels, or directly between the United States
Department of Justice and the Republic of Cyprus Ministry of Jus-
tice and Public Order, or the facilities of INTERPOL may be used.
A person may be detained in custody during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Contracting States
and is traveling by aircraft and no landing is scheduled in the ter-
ritory of the other. Should an unscheduled landing occur, a request
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for transit may be required at that time, and the Requested State
may grant such a request. It also permits the transit State to de-
tain a fugitive until a request for transit is received and executed,
so long as the request is received within 96 hours.

ARTICLE 19—REPRESENTATION AND EXPENSES

Paragraph 1 provides that the United States represents the Re-
public of Cyprus in connection with requests from the Republic of
Cyprus for extradition before the courts in this country, and the
Republic of Cyprus Attorney General arranges for the representa-
tion of the United States in connection with United States extra-
dition requests to the Republic of Cyprus.

Paragraph 2 states that the Requesting State shall bear the ex-
penses of translation and transportation of the person sought, and
the Requested State shall pay all other expenses.

Paragraph 3 provides that neither Contracting State shall make
a pecuniary claim against the other in connection with extradition
proceedings, including arrest, detention, examination, or surrender
of the person sought. This includes any claim by the person sought
for damages, reimbursement of legal fees, or other expenses occa-
sioned by the execution of the extradition request.

ARTICLE 20—CONSULTATION

This article provides that the United States Department of Jus-
tice and the Republic of Cyprus Ministry of Justice and Public
Order may consult with each other with regard to an individual ex-
tradition case or extradition procedures in general. A similar provi-
sion is found in other recent United States extradition treaties.197

ARTICLE 21—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive and
accordingly covers offenses that occurred before as well as after the
Treaty enters into force.

ARTICLE 22—RATIFICATION AND ENTRY INTO FORCE

The first two paragraphs of this article contain standard treaty
language providing for the exchange of instruments of ratification
at Nicosia, and indicating that the Treaty will enter into force im-
mediately upon the exchange.

Paragraph 3 provides that the 1931 Treaty will cease to have ef-
fect upon the entry into force of the Treaty, but extradition re-
quests pending before the courts when the Treaty enters into force
will nevertheless be processed to conclusion under the 1931 Treaty.
However, Article 16 of this Treaty, which concerns the rule of spe-
ciality, and Article 17, which deals with simplified extradition, will
apply in such extradition proceedings. This means that persons in-
volved in such proceedings may waive extradition if they wish, and
the Government of the Requested State will be able to waive the
application of the rule of speciality if it is persuaded that it is in
the interests of justice to do so.
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ARTICLE 23—TERMINATION

This article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
State. Termination shall become effective six months after the date
of such notice.

Technical Analysis of the Extradition Treaty Between the
United States of America and Dominica Signed October
10, 1996

On October 10, 1996, the United States signed a treaty on extra-
dition with Dominica (hereinafter “the Treaty”), which is intended
to replace the outdated treaty currently in force between the two
countries198 with a modern agreement on the extradition of fugi-
tives. The new extradition treaty is one of twelve treaties that the
United States negotiated under the auspices of the Organization of
Eastern Caribbean States to modernize our law enforcement rela-
tions in the Eastern Caribbean. It represents a major step forward
in the United States’ efforts to strengthen cooperation with coun-
tries in the region in combating organized crime, transnational ter-
rorism, and international drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Dominica
has its own internal legislation on extradition,199 which will apply
to United States’ requests under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.200
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offense are extraditable. This Treaty, like most recent United
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States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from Dominica that extradition would be possible for
such high priority offenses as drug trafficking (including operating
a continuing criminal enterprise, in violation of Title 21, United
States Code, Section 848); offenses under the racketeering statutes
(Title 18, United States Code, Section 1961-1968), provided the
predicate offense would be an extraditable offense; money launder-
ing; terrorism; tax fraud and tax evasion; crimes against environ-
mental protection laws; and any antitrust violations punishable in
both states by more than one year of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. Dominica has no
general conspiracy statute like Title 18, United States Code, Sec-
tion 371. Therefore, paragraph 2 creates an exception to the “dual
criminality” rule of paragraph 1 by making conspiracy an extra-
ditable crime if the offense which was the object of the conspiracy
is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Dominica authorities must treat United
States mail fraud charges (Title 18, United States Code, Section
1341) in the same manner as fraud charges under state laws, and
view the federal crime of interstate transportation of stolen prop-
erty (Title 18, United States Code, Section 2314) in the same man-
ner as unlawful possession of stolen property. This paragraph also
requires a Requested State to disregard differences in the cat-
egorization of the offense in determining whether dual criminality
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exists, and to overlook mere differences in the terminology used to
define the offense under the laws of each country. A similar provi-
sion is contained in all recent United States extradition treaties.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.201 In Dominica, however, the Government’s ability to pros-
ecute extraterritorial offenses is much more limited. Therefore, Ar-
ticle 2(4) reflects Dominica’s agreement to recognize United States
jurisdiction to prosecute offenses committed outside of the United
States if Dominica’s law would permit it to prosecute similar of-
fenses committed outside of it in corresponding circumstances. If
the Requested State’s laws do not so provide, the final sentence of
the paragraph states that extradition may be granted, but the exec-
utive authority of the Requested State has the discretion to deny
the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Dominica agrees to
extradite to the United States a fugitive wanted for prosecution on
a felony charge, the United States will also be permitted to obtain
extradition for any misdemeanor offenses that have been charged,
as long as those misdemeanors would also be recognized as crimi-
nal offenses in Dominica. Thus, the Treaty incorporates recent
United States extradition practice by permitting extradition for
misdemeanors committed by a fugitive when the fugitive’s extra-
dition is granted for a more serious extraditable offense. This prac-
tice is generally desirable from the standpoint of both the fugitive
and the prosecuting country in that it permits all charges against
the fugitive to be disposed of more quickly, thereby facilitating
trials while evidence is still fresh and permitting the possibility of
concurrent sentences. Similar provisions are found in recent extra-
dition treaties with countries such as Australia, Ireland, Italy, and
Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.202 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
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extradition on the basis of the offender’s citizenship,203 and the Do-
minican extradition law contains no exception for Dominica’s na-
tionals. Therefore, Article 3 of the Treaty provides that extradition
is not to be refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.204

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
State of the Contracting States, or a member of the Head of State’s
family.

Second, the political offense exception does not apply to offenses
which are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.205

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.206 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.207

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.208

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.209 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.
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Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and i1s generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel. A formal ex-
tradition request may be preceded by a request for provisional ar-
rest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 have been satisfied.

Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Most of the items listed
in this paragraph enable the Requested State to determine quickly
whether extradition is appropriate under the Treaty. For example,
Article 6(2)(c)(i) calls for “information as to the provisions of the
law describing the essential elements of the offense for which ex-
tradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in paragraph 2,
however, are required strictly for informational purposes. Thus, Ar-
ticle 6(2)(c)(iii) calls for “information as to the provisions of law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and Domi-
nica delegations agreed that Article 6(2)(c)(iii) should require this
information so that the Requested State would be fully informed
about the charges in the Requesting State.

Paragraph 3 describes the additional information required when
the person is sought for trial in the Requesting State. Paragraph
3(c) requires that if the fugitive is a person who has not yet been
convicted of the crime for which extradition is requested, the Re-
questing State must provide “such information as would provide a
reasonable basis to believe that the person sought committed the
offense for which extradition is requested.” This provision will alle-
viate one of the major practical problems with extradition from
Dominica. The Treaty currently in force permits extradition only if
“... the evidence be found sufficient, according to the law of the Re-
quested Party ... to justify the committal for trial of the person
sought if the offense of which he is accused had been committed in
the territory of the requested Party...”210 Dominica’s courts have
interpreted this clause to require that a prima facie case against



74

the defendant be shown before extradition will be granted.21l By
contrast, U.S. law permits extradition if there is probable cause to
believe that an extraditable offense was committed and the of-
fender committed it.212 Dominica’s agreement to extradite under
this new Treaty based on a “reasonable basis” standard eliminates
this imbalance in the burden of proof for extradition and should
significantly improve the United States’ ability to extradite from
Dominica.

Paragraph 4 lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions even absent a specific treaty pro-
vision.213

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be authenti-
cated by an officer of the United States Department of State and
certified by the principal diplomatic or consular officer of Dominica
resident in the United States. This is intended to replace the cum-
bersome and complicated procedures for authenticating extradition
documents applicable under the current treaty.214 When the re-
quest is from Dominica, the documents must be certified by the
principal diplomatic or consular officer of the United States resi-
dent in Barbados accredited to Dominica, in accordance with
United States extradition law.215

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should insure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states. The U.S.
and Dominican delegations agreed that a claim that the statute of
limitations has expired is best resolved by the courts of the Re-
questing State after the fugitive has been extradited.216
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ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State.217

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Dominica. The provision also indicates that INTERPOL
may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
promptly of the outcome of its application and the reason for any
denial.

Paragraph 4 provides that the provisional arrest be terminated
if the Requesting State does not file a fully documented request for
extradition within forty-five days of the date on which the person
was arrested. This period may be extended for up to an additional
fifteen days. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Bridge-
town, Barbados.218

Paragraph 5 makes it clear that in such cases the person may
be taken into custody again and the extradition proceedings may
commence if the formal request is presented subsequently.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide an explanation of the reasons for
the denial. If extradition is granted, the article requires that the
two States agree on a time and place for surrender of the person.
The Requesting State must remove the fugitive within the time
prescribed by the law of the Requested State, or the person may
be discharged from custody, and the Requested State may subse-
quently refuse to extradite for the same offense. United States law
currently permits the person to request release if he has not been
surrendered within two calendar months of having been found ex-
traditable,219 or of the conclusion of any litigation challenging that
finding,220 whichever is later. The law in Dominica permits the
person to apply to a judge for release if he has not been surren-
dered within two months of the first day on which he could have
been extradited.221

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. Article 11 provides a means for the Requested State
to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed.
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Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment that has been imposed.222 The
provision’s wording makes it clear that the Requested State may
also postpone the surrender of a person facing prosecution or serv-
ing a sentence in that State, even if all necessary extradition pro-
ceedings have been completed.

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision;223 for Dominica, the decision would be made by the Attor-
ney General.224

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.225 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to ensure that the property
is returned as soon as practicable. This paragraph also permits the
Requested State to defer surrender altogether if the property is
needed as evidence in the Requested State.

Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.
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ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.226 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained.227

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on the detention, trial, or punishment of an extraditee for ad-
ditional offenses, or extradition to a third State, (1) if the
extraditee leaves and returns to the Requesting State, or (2) if the
extraditee does not leave the Requesting State within ten days of
being free to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings and to expedite their return to the
Requesting State. This article provides that when a fugitive con-
sents to return to the Requesting State, the person may be re-
turned to the Requesting State without further proceedings. The
Parties anticipate that in such cases there would be no need for the
formal documents described in Article 6 or further judicial proceed-
ings of any kind.

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State.

ARTICLE 16—TRANSIT

Paragraph 1 gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.228 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
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statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in Dominica, or via INTERPOL channels. The ne-
gotiators agreed that the diplomatic channels will be employed as
much as possible for requests of this nature. Under this provision
a person may be detained in custody during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. This paragraph also permits the transit State
to detain a fugitive until a request is received and executed, so long
as the request is received within 96 hours of the unscheduled land-
ing.

Dominica does not appear to have specific legislation on this mat-
ter, and the Dominica delegation stated that its Government would
seek implementing legislation for this article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Dominica in connection with a request from
Dominica for extradition before the courts in this country, and the
Dominica Attorney General will arrange for the representation of
the United States in connection with United States extradition re-
quests to Dominica.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State. The negotiators agreed that in some cases the Requested
State might wish to retain private counsel to assist it in the pres-
entation of the extradition request. The Attorney General of Domi-
nica has a very small staff, and might need to enlist outside coun-
sel to aid in handling a complex, contested international extra-
dition proceeding. It is anticipated that in such cases the fees of
private counsel retained by the Requested State would be paid by
the Requested State. The negotiators also recognized that cases
might arise in which the Requesting State would wish to retain its
own private counsel to advise it on extradition matters or even as-
sist in presenting the case, if the Requested State agrees. In such
cases the fees of private counsel retained by the Requesting State
must be paid by the Requesting State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.
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ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General’s Chambers in Dominica
may consult with one another with regard to an individual extra-
dition case or on extradition procedures in general. A similar provi-
sion is found in other recent U.S. extradition treaties.229

The article also states that consultations shall include issues in-
volving training and technical assistance. At the request of Domi-
nica, the United States delegation promised to recommend training
and technical assistance to better educate and equip prosecutors
and legal officials in Dominica to implement this treaty.

During the negotiations, the Dominica delegation also expressed
concern that the United States might invoke the Treaty much more
often than Dominica, resulting in an imbalance in the financial ob-
ligations occasioned by extradition proceedings. While no specific
Treaty language was adopted, the United States agreed that con-
sultations between the Parties under Article 18 could address ex-
traordinary expenses arising from the execution of individual extra-
dition requests or requests in general.

ARTICLE 19—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive, and
accordingly covers offenses that occurred before the Treaty entered
into force, provided that they were offenses under the laws of both
States at the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty is to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1972 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1972 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either State. Termi-
nation shall become effective six months after notice of termination
is received.

Technical Analysis of The Extradition Treaty Between The
United States of America and the Republic of France
signed April 23, 1996

On April 23, 1996, as the result of negotiations first undertaken
in 1981, the United States signed a new treaty on extradition with
the Republic of France (hereinafter “the Treaty”). In recent years,
the United States has signed similar treaties with many other
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countries as part of a highly successful effort to modernize our law
enforcement relations. The Treaty will replace the old treaty and
supplementary convention now in force.230 It constitutes a major
step forward in efforts by the United States to win the cooperation
of our major European allies in combating transnational organized
crime, terrorism, and drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed. The Republic of France has its
own internal law231 that will apply to requests by the United
States under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

This article, like the first article in every recent United States
extradition treaty, formally obligates each Contracting State to ex-
tradite to the other Contracting State persons charged with or
found guilty of extraditable offenses, subject to the provisions of the
Treaty.

Article 1 refers to charges brought by authorities “in” the Re-
questing State rather than “of” the Requesting State. It thereby ob-
ligates France to extradite fugitives to the United States in state
and local cases as well as federal cases. The term “found guilty” is
used instead of “convicted” to make clear that the Treaty applies
to persons adjudged guilty who flee the jurisdiction prior to sen-
tencing.232

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
constitutes an extraditable offense. The Treaty, like the recent
United States extradition treaties with Costa Rica, Ireland, Italy,
Jamaica, Jordan, Sweden (Supplementary Convention), and Thai-
land, does not list the offenses for which extradition may be grant-
ed. Instead, paragraph 1 permits extradition for any offense pun-
ishable under the laws of both Contracting States by deprivation
of liberty (i.e., imprisonment or other form of detention) for a term
of one year or more, or by a more severe penalty such as capital
punishment (under the laws of the United States). This “dual crim-
inality” approach to defining extraditable offenses obviates the
need to renegotiate the Treaty or to supplement it if both Contract-
ing States pass laws dealing with a new type of criminal activity.
It also avoids problems resulting if a treaty list of extraditable of-
fenses inadvertently fails to cover a type of criminal activity pun-
ishable in both nations.
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Paragraph 1 also provides that persons who have been convicted
of an extraditable offense and sentenced to imprisonment may be
extradited only if at least six months of the sentence remain to be
served. Most U.S. extradition treaties signed in recent years do not
contain such a requirement, but provisions of this kind do appear
in some recent United States extradition treaties.233

Paragraph 2 follows the practice of recent extradition treaties in
making extraditable both the attempt to commit an extraditable of-
fense, and otherwise participating in the commission of an extra-
ditable offense.

It was important to the United States that conspiracy be extra-
ditable. U.S. criminal cases, particularly those involving complex
transnational criminal activity, frequently use conspiracy charges.
However, many foreign laws on concerted criminal activity differ
from the U.S. offense of conspiracy. Some U.S. extradition treaties
handle this problem by creating an exception to the dual criminal-
ity requirement and expressly making extraditable both conspiracy
and its closest analogue in the law of our treaty partner.23¢ That
approach ultimately proved unnecessary in this Treaty. The French
delegation assured the U.S. delegation that France would not deny
extradition for U.S. conspiracy charges on dual criminality grounds
if “conspiracy” were used in the English and “complicité” in the
French language text. That accordingly is what was done.

Paragraph 3 reflects the intention of the Contracting States to
interpret the principles of this article broadly. Judges in France
have sometimes been confused by United States federal offenses
whose elements include use of the mails or interstate transpor-
tation solely to establish federal jurisdiction. Because there are no
similar jurisdictional requirements in French law, French judges
have occasionally denied extradition on such charges. This para-
graph requires that such U.S. federal jurisdictional elements be
disregarded in applying the dual criminality principle. For exam-
ple, it will ensure that French authorities treat United States mail
fraud charges235 in the same manner as fraud charges under state
laws, and that they view the federal crime of interstate transpor-
tation of stolen property236 in the same manner as unlawful pos-
session of stolen property. This paragraph also requires the Re-
quested State to disregard differences in the categorization of an of-
fense in determining whether dual criminality exists, and to over-
look mere differences in the terminology used in the laws of the re-
spective Contracting States to define the offense. Article II of the
Supplementary Convention of 1970 and all recent United States ex-
tradition treaties have similar provisions.

Paragraph 4 deals with crimes committed wholly outside the ter-
ritory of a Contracting Party. U.S. jurisprudence recognizes the ju-
risdiction of U.S. courts in criminal cases involving offenses com-
mitted outside the United States if (1) they were intended to have,
or did have, effects in this country, or if (2) the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.237 French jurisprudence, however, has a different basis for
prosecuting extraterritorial offenses.238 Paragraph 4 embodies
France’s agreement to recognize United States jurisdiction to pros-
ecute offenses committed outside the United States if French law
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would permit France to prosecute similar offenses committed
abroad in corresponding circumstances.

Paragraph 5 provides that when extradition is requested for dis-
tinct acts, only some of which satisfy the requirements of para-
graphs 1 or 2 of this article, the Requested State shall extradite
both for offenses punishable by a period of deprivation of liberty of
one year or more, and for any other offense that meets all of the
requirements for extradition except that the offense be punishable
by one year or more of imprisonment. For example, if France
agrees to extradite to the United States a fugitive wanted for pros-
ecution on a felony charge, the United States can also obtain extra-
dition for misdemeanor offenses, as long as those misdemeanors
are also recognized as criminal offenses in France. Thus, the Treaty
incorporates recent United States extradition practice by permit-
ting extradition also for misdemeanors when a fugitive is extra-
dited for another offense. This practice is generally desirable both
for the prosecuting country and for the fugitive. It permits all
charges against a fugitive to be disposed of while evidence is fresh
and witnesses are available. It also permits the possibility of con-
current sentences. Similar provisions are found in recent extra-
dition treaties with Australia, Costa Rica, Ireland, and Italy.

Paragraph 6 provides that extradition shall be granted, in ac-
cordance with the terms of the Treaty, in matters concerning tax,
customs duty, and foreign exchange offenses if a given offense sat-
isfies the requirements of Paragraphs 1 and 2 of this article.

ARTICLE 3—NATIONALITY

Paragraph 1 specifically states that neither Contracting State
shall be obliged to extradite its own nationals, but that the execu-
tive authority of the United States shall have the power to do so
if it deems this proper. The United States does not deny extradition
on the basis of a fugitive’s citizenship.239 Our long-standing policy
is to draw no distinction between U.S. citizens and others for extra-
dition purposes. French internal law, however, forbids France to
extradite French nationals.240 The French delegation insisted that
the language of the Treaty not suggest in any way that France
would extradite its nationals to the United States unless French
law is amended in the future.

Paragraph 2 requires that if the Requested State refuses extra-
dition solely on the basis of nationality, it submit the case to its
authorities for prosecution if the Requesting State asks it to. This
provision is critical to the fair administration of justice. At present,
France has no obligation to prosecute French nationals whose ex-
tradition to the United States it refuses.

Provisions similar to paragraph 2 are found in many other recent
United States extradition treaties.241

ARTICLE 4—PoOLITICAL OFFENSES

Paragraph 1 prohibits extradition for political offenses. This is a
common provision in United States extradition treaties.

The jurisprudence on political offenses in the United States is
quite different from that in France, a fact that has sometimes
caused problems in our extradition relationship over the years.242
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The language of the paragraph reflects those differences by articu-
lating the political offense exception as it has developed in each
system. Specifically it provides that when France is the Requested
State, extradition will be denied if the offense is a political offense
or an offense connected with a political offense, or if it is an offense
inspired by political motives. When the United States is the Re-
quested State, extradition will be denied if the offense is a political
offense.

Paragraph 2 describes several categories of offenses that will not
be considered to be political offenses.

Paragraph 2(a) provides that the political offense exception to ex-
tradition does not apply to a murder or other willful crime against
the life of a Head of State of a Contracting Party or a member of
the family of the Head of State.

Paragraph 2(b) states that the political offense exception does not
apply to offenses for which both Contracting States have the obliga-
tion, pursuant to a multilateral treaty, convention, or international
agreement, either to extradite a fugitive or to submit the matter
for prosecution, such as the United Nations Convention Against the
Illicit Traffic in Narcotic Drugs and Psychotropic Substances.243

Subparagraphs 2(c), (d), (e), and (f) specify that the Requested
State shall not consider any of the following crimes to be political
offenses: a serious offense involving an attack on the life, physical
integrity, or liberty of internationally protected persons, including
diplomatic agents;244 an offense involving kidnapping, the taking of
a hostage, or any other form of unlawful detention;245 an offense
involving the use of a bomb, grenade, rocket, automatic firearm, or
letter or parcel bomb, if its use endangers persons; or conspiracy
to commit any of these offenses. Thus, these subparagraphs of the
Treaty create a regime similar to that of the 1977 European Con-
vention on Terrorism under which certain very serious crimes often
committed by terrorists cannot be deemed political offenses. This
language is similar also to provisions in recent United States extra-
dition treaties with Canada, Germany, Spain, and the United King-
dom in each of which the scope of the political offense exception
was substantially narrowed to eliminate its application to certain
crimes.

While Paragraph 2 narrows the ambit of the political offense ex-
ception, Paragraph 3 reaffirms the ability of the Requested State
in limited circumstances to deny extradition for crimes falling with-
in the Requested State’s definition of a political offense, even if the
offense falls within one of the categories in Paragraph 2. In evalu-
ating the character of the offense, the Requested State is to take
into consideration the particularly serious nature of the offenses
listed in paragraph2. The factors to be taken into consideration in-
clude (a) that a crime created a collective danger to the life, phys-
ical integrity, or liberty of persons; (b) that it affected persons for-
eign to the motives behind it; and (c) that cruel or treacherous
means have been used in the commission of the offense.246

Paragraph 4, which is based on a similar provision in the U.S.-
Ireland Treaty,24” states that extradition will not be granted if
there are substantial grounds for believing that the request was
made for the purpose of prosecuting or punishing a fugitive on ac-
count of that fugitive’s race, religion, nationality, or political opin-
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ion. When the United States is the Requested State, this deter-
mination will be made by the executive authorities, i.e., the Sec-
retary of State.248 When France is the Requested State, the deter-
mination will be made by the competent authorities, including the
courts.

ARTICLE 5—MILITARY OFFENSES

Article 5 is based on a similar article in the U.S.-Germany Extra-
dition Treaty.249 It provides that the executive authority of the Re-
quested State may deny extradition if a request relates to an of-
fense under military law that is not an offense under ordinary
criminal law.250

ARTICLE 6—HUMANITARIAN CONSIDERATIONS

This article provides that the executive authority of the United
States or the competent authorities in France may refuse to sur-
render a fugitive when surrender might entail exceptionally serious
consequences related to age or health.

ARTICLE 7—CAPITAL PUNISHMENT

Paragraph 1 permits the Requested State to refuse extradition in
cases in which the offense for which extradition is sought is pun-
ishable by death in the Requesting State, but not in the Requested
State, unless the Requesting State provides assurances that the
death penalty will not be imposed, or, if imposed, will not be car-
ried out.251 Similar provisions are found in many recent United
States extradition treaties.252

Paragraph 2 provides that when the Requesting State gives as-
surances in accordance with paragraph 1, it shall respect the as-
surances and the death penalty, if imposed, shall not be carried
out. This provision was included because French authorities have
previously questioned whether assurances by the United States
Government that the death penalty will not be imposed on a fugi-
tive whose extradition the United States seeks for a capital crime
are enforceable in United States courts, particularly in state capital
murder cases. Since the treaty is unquestionably the law of the
land in the United States, this provision settles such questions.

ARTICLE 8—PRIOR PROSECUTION

This article will permit extradition when each Contracting State
has charged a fugitive with different offenses arising out of the
same acts.

Paragraph 1 prohibits extradition if the fugitive has been finally
convicted or acquitted in the Requested State for the offense for
which extradition is requested. This is similar to language found in
many United States extradition treaties. It should be noted that
the Treaty does not carry forward the provision in Article IV of the
Supplementary Extradition Convention that entitled the fugitive to
avoid extradition if already tried and acquitted, or punished, for
the same acts in a third state.

Paragraph 2 makes it clear that neither Contracting State can
refuse extradition on the ground that the Requested State’s au-
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thorities declined to prosecute the fugitive, or that it instituted
criminal proceedings against the fugitive and thereafter dismissed
them. This provision was included because the Requested State’s
decision to forego prosecution, or to drop charges already filed,
could result from unanticipated unavailability of trial witnesses or
other similar factors, whereas the Requesting State’s prosecution
might not suffer from similar impediments. This provision should
enhance the ability of each Contracting State to extradite to the ju-
risdiction with the better chance of a successful prosecution.

ARTICLE 9—LAPSE OF TIME

Paragraph 1 states that the Requested State must deny extra-
dition if, at the time it receives the extradition request, prosecution
of the offense or execution of the penalty is barred by lapse of time
under its law.253

Paragraph 2 states that acts committed in the Requesting State
that would interrupt or suspend the so-called “prescriptive period”
in that state should be taken into account by the Requested State
to the extent possible. A similar provision is found in Article 2 of
the recent extradition treaty with Belgium.

In the United States, the statute of limitations becomes irrele-
vant when criminal charges are filed. In France, however, the “pe-
riod of prescription” for prosecution continues to run even when
charges have been filed.254 In addition, a period of prescription ap-
plies in France to the incarceration of an offender after sentencing
or after escape from incarceration. The second period of prescrip-
tion is the same as that for the underlying offense. Thus, the pe-
riod of prescription in France for prosecuting a rape is 10 years.
Thereafter, a convicted rapist must be incarcerated within 10 years
of being sentenced.

In the United States, moreover, the statute of limitations is
tolled during the period that a defendant is a fugitive. In France,
however, the flight of a defendant or escape of a convict does not
toll the applicable period of prescription. Instead, each official act
by the prosecution evidencing an intent to prosecute the defendant
or to re-incarcerate an escaped prisoner “interrupts” the period of
prescription by restarting the applicable period of prescription.
Thus, if the United States seeks the extradition of a fugitive for a
crime committed more than three or 10 years previously, as the
case may be, it must demonstrate to France that the U.S. prosecu-
tion effected sufficient “interruptive acts” that the period of pre-
scription would not have expired if the crime and the “interruptive
acts” had taken place in France. Paragraph 2 obliges the Requested
State to take account of such “interruptive acts” to the extent pos-
sible under its laws.

ARTICLE 10—EXTRADITION PROCEDURES AND REQUIRED
DOCUMENTS

This article sets forth the documentary and evidentiary require-
ments for an extradition request. Similar articles are present in
most recent United States extradition treaties.

Paragraph 1 requires that each formal request for extradition be
submitted through the diplomatic channel. A formal extradition re-
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quest may be preceded by a request pursuant to Article 13 for the
provisional arrest of the fugitive. Provisional arrest requests need
not be initiated through the diplomatic channel provided that they
meet the requirements of Article 13.

Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Paragraph 3 describes the
additional information needed when the fugitive is sought for trial
in the Requesting State. Paragraph 4 describes the information
needed, in addition to that specified in paragraph 2, when the fugi-
tive has already been tried and found guilty in the Requesting
State.

Most of the items listed in paragraph 2 enable the Requested
State to determine quickly whether extradition is appropriate
under the Treaty. For example, paragraph 2(c) calls for “the text
of the provisions describing the offense for which extradition is re-
quested.” This enables the Requested State to determine whether
th? request satisfies the requirement for dual criminality under Ar-
ticle 2.

Paragraph 3 requires that if the fugitive is sought for prosecu-
tion, when the Requesting State is the United States, copies must
be provided of the arrest warrant and the charging document;
when the Requesting State is France, the original or a copy of the
warrant or order of arrest must be submitted, as well as “such in-
formation as would justify the committal for trial of the person if
the offense had been committed in the United States.” It should be
noted that this provision is consistent with long-standing U.S. ju-
risprudence under which our courts permit extradition if there is
probable cause to believe that an extraditable offense was commit-
ted and the fugitive committed it.255 The provision also reflects a
concession by France, where, as in many European nations, the
evidence against the accused is usually not weighed in determining
whether or not to grant extradition.256 France offered to extradite
to the United States without evidence if the United States would
accord it reciprocity. The U.S. delegation declined, however, be-
cause of our Constitutional requirements.

Paragraph 4 lists the information needed to extradite a fugitive
who has been convicted of an offense in the Requesting State. This
paragraph makes it clear that once a conviction has been obtained,
no showing of probable cause is required. In essence, the fact of
conviction speaks for itself, a position taken in recent United States
court decisions even absent a specific treaty provision.257 Sub-
section (d) states that if the person sought was found guilty in
absentia, the documentation required for extradition includes both
proof of conviction and the same documentation required when ex-
tradition is sought for prosecution. This is consistent with the long-
standing United States policy of requiring such documentation for
the extradition of persons convicted in absentia.

ARTICLE 11—ADMISSIBILITY OF DOCUMENTS

Article 11 governs the authentication procedures for documents
prepared for use in extradition cases.

The article provides that when the United States is the Request-
ing State, the documents in support of extradition must be admit-
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ted into evidence if they are transmitted through diplomatic chan-
nels. No further authentication is required.

When the request is from the Republic of France, the documents
must be admitted into evidence if they are certified by the principal
diplomatic or consular officer of the United States resident in the
Republic of France, in accordance with United States extradition
law,258 or if they are authenticated in any other manner acceptable
by the law of the United States.

ARTICLE 12—TRANSLATION

Article 12 requires that all documents submitted in support of
the request shall be translated into the language of the Requested
State.

ARTICLE 13—PROVISIONAL ARREST

This article describes the process by which a fugitive may be ar-
rested and detained in a case of urgency while the formal extra-
dition papers are being prepared by the Requesting State. Para-
graph 1 expressly provides that a request for provisional arrest
may be made directly between the Department of Justice in the
United States and the Ministry of Justice in France, through the
diplomatic channel, or via INTERPOL.

Paragraph 2 sets forth the information that the Requesting State
must provide in support of such a request.

Paragraph 3 provides that the Requesting State must be notified
without delay of the disposition of the application and the reasons
for any denial.

Paragraph 4 provides that a person who has been provisionally
arrested may be released from detention if the Requesting State
does not submit a fully documented request for extradition to the
executive authority of the Requested State within 60 days of the
date of provisional arrest. When the United States is the Requested
State, the Requested State includes the Secretary of State and the
United States Embassy in Paris.259

Although the fugitive may be released from custody if the docu-
ments are not received within the sixty day period or any extension
thereof, the extradition proceedings against the fugitive need not
be dismissed. The final paragraph in this article makes it clear
that the person may be rearrested, and the extradition proceedings
may commence, if the formal request and supporting documents
are received at a later date.

ARTICLE 14—ADDITIONAL INFORMATION

Article 14 states that if the information communicated by the Re-
questing State is insufficient, the Requested State shall request the
necessary supplemental information and may fix a time limit for
producing such information. This article is intended to permit the
Requesting State to cure any defects in the request and accom-
panying materials found either by the attorney representing the
Requesting State or by a court in the Requested State. It permits
the court, in appropriate cases, to grant a reasonable continuance
so that the Requesting State may obtain, translate, and transmit
additional materials. A somewhat similar provision is found in
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other United States extradition treaties.260 To expedite delivery of
the additional materials, they may be transmitted directly between
the French Ministry of Justice and the U.S. Department of Justice,
as well as through the diplomatic channel.

ARTICLE 15—DECISION AND SURRENDER

Paragraph 1 requires that the Requested State promptly notify
the Requesting State of its decision on the extradition request.

Paragraph 2 provides that if extradition is denied in whole or in
part, the Requested State must provide the reasons for the denial
and, upon request, supply copies of any pertinent judicial decisions.

Paragraph 3 provides that if extradition is granted, authorities
of the Contracting States must agree on a date and place for sur-
render of the fugitive. The Requested State must also notify the
Requesting State of the time that the fugitive has been in custody
pending extradition so that he or she may be given credit for time
served against any sentence imposed for the offense if the law of
the Requesting State so provides.

Paragraph 4 provides that a fugitive may be discharged from
custody if not removed from the territory of the United States with-
in the time prescribed by U.S. law, which is two calendar months,
of a finding that the fugitive is extraditable,261 or of the conclusion
of any litigation challenging that finding, whichever is later. When
France is the Requested State, the person must be removed within
30 days of the date set for surrender pursuant to Paragraph 3.262

Paragraph 5 provides that if circumstances beyond the control of
either State prevent the surrender of the fugitive, the Contracting
States shall agree on a new date for surrender, and the provisions
of paragraph 4 shall apply anew.

ARTICLE 16—TEMPORARY AND DEFERRED SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution in the Requested State or serving a sentence there
on other charges. This article allows the Requested State to defer
extradition in such circumstances until the conclusion of the pro-
ceedings against the fugitive and the full execution of any punish-
ment imposed.

Paragraph 1 provides for the temporary surrender of a fugitive
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to the Treaty will be returned to
the Requested State at the conclusion of the proceedings in the Re-
questing State. Such temporary surrender furthers the interests of
justice in that it permits trial of the fugitive while evidence and
witnesses are more likely to be available, thereby increasing the
likelihood of a successful prosecution. It may also be advantageous
to the fugitive in that it permits (1) more rapid resolution of the
charges; (2) concurrent service of sentences received in the Re-
questing and Requested States; and (3) a more effective defense
while favorable evidence is fresh and more likely to be available.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the Requested State may postpone the
extradition proceedings against a fugitive who is being prosecuted
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or serving a sentence there until the fugitive has finished serving
any applicable sentence.263 The provision also allows the Requested
State to postpone the surrender of such a fugitive, even if all nec-
essary extradition proceedings have been completed.

ARTICLE 17—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article, like similar provisions in many recent United States
extradition treaties, lists some of the factors that the executive au-
thority of the Requested State must consider when reviewing re-
quests from two or more countries for the extradition of the same
fugitive. For the United States, the Secretary of State decides to
which country the person should be surrendered.264 For the Repub-
lic of France, the court makes this decision.265

ARTICLE 18—SEIZURE AND SURRENDER OF PROPERTY

This article allows the Requested State to seize all property—ar-
ticles, documents and other evidence—connected with the offense
for which extradition is requested, to the extent that its internal
law permits. The article also provides that the Requested State
may surrender these objects to the Requesting State when extra-
dition is granted, or even if extradition cannot be effected due to
the fugitive’s death, disappearance, or escape.

Paragraph 2 allows the Requested State to condition its surren-
der of property upon satisfactory assurances that the property will
be returned to the Requested State as soon as practicable. Para-
graph 2 also permits the surrender of property to be deferred if it
is needed as evidence in the Requested State.

Paragraph 3 makes the surrender of property under this provi-
sion expressly subject to due respect for the rights of third parties
in such property.

ARTICLE 19—RULE OF SPECIALITY

This article covers the rule of speciality, a standard principle of
United States extradition law and practice. Designed to ensure that
a fugitive surrendered for one offense is not tried for additional
crimes, the rule of speciality prevents a request for extradition
from being used as a subterfuge to obtain custody of a fugitive for
trial or for execution of a sentence on charges that are not extra-
ditable or were not properly documented in the request.

This article codifies the current formulation of the rule. Para-
graph 1 of this article provides that a person extradited under the
Treaty may not be detained, tried, punished, or subjected to any re-
strictions of freedom in the Requesting State for any act prior to
surrender, other than the offense for which extradition was grant-
ed, except (1) when the Requested State has given its consent, or
(2) when the person extradited had the opportunity to leave the Re-
questing State and did not do so within 30 days of release, or left
and returned to it. Paragraph 1 also provides that a request for the
Requested State’s waiver of the rule of speciality shall be accom-
panied by the documents listed in Article 10 and any statement of
the person extradited regarding the offense for which consent of
the Requested State is requested.
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Paragraph 2 states that if the denomination of the offense for
which extradition has been granted is altered after the extradition
or the fugitive is then charged with a differently denominated of-
fense, prosecution or sentencing shall proceed if the offense under
its new legal description is based on the same facts contained in
the extradition request, and if the maximum penalty is the same
as or less than that described in the extradition request.

ARTICLE 20—REEXTRADITION TO A THIRD STATE

Persons extradited to either Contracting State cannot be extra-
dited to a third State unless the Requested State consents, or un-
less the person extradited had the opportunity to leave the Re-
questing State and failed to do so within 30 days of release, or left
and returned to it.

The second paragraph states that the Requested State may re-
quest the documents described in Article 10, as well as any state-
ments of the extradited person with respect to the offense for which
the Requested State’s consent is requested.

ARTICLE 21—TRANSIT

Paragraph 1 enables each Contracting State to authorize the
transit through its territory of persons whom a third state is sur-
rendering to the other Contracting Party. A person in transit may
be held in custody during the transit period. A request for transit
is to contain a description of the person whose transit is proposed
and a brief statement of the facts of the case. The transit request
may be submitted through diplomatic channels or directly between
the United States Department of Justice and the French Ministry
of Justice, or via INTERPOL.

Paragraph 2 sets forth the procedure for a Contracting State that
seeks to transport a person in custody through the territory of the
other. Under this provision, no authorization is needed if the per-
son in custody is in transit by aircraft and no landing is scheduled
in the territory of a Contracting Party. If an unscheduled landing
occurs, however, the Contracting State on whose territory this hap-
pens may require a request for transit and is required to detain the
person to be transported until the request is received and the tran-
sit is effected, so long as the request is received within 96 hours
of the unscheduled landing.

ARTICLE 22—REPRESENTATION AND EXPENSES

One major problem in U.S.-French extradition relations has been
the U.S. government’s inability at times to obtain full information
and advice from France in individual extradition cases and ade-
quate legal representation for U.S. interests during French judicial
proceedings in extradition cases. Under French law, the French
public prosecutor appears in the proceedings, but as the represent-
ative of French interests and “ordre publique,” not as the rep-
resentative of the requesting state.

To remedy this situation, Paragraph 1 provides that the Re-
quested State shall advise and assist the Requesting State in con-
nection with an extradition request, and that such advice and as-
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sistance shall be provided in accordance with the agreed minute in-
cluded in the Treaty.

In the agreed minute, each State agrees to provide legal rep-
resentation and legal advice to the other to the greatest degree per-
mitted by its constitution and laws. While France did not agree to
provide legal representation in its courts, it did agree to supply
“legal advice and representation (including representation in court)
at least equal to that given any other country pursuant to an extra-
dition relationship whether existing at the present time or entered
into in the future.” France also promised to make ten significant
improvements in the nature of its assistance. It will:

(1) include in the file presented to the chambre d’accusation
(competent court) any memorandum or document that the
United States transmits in support of its extradition request.
This will enable the United States to provide the French court
with its own legal arguments for granting the U.S. extradition
request if the French public prosecutor for some reason is un-
willing to support the request;

(2) ask the United States for supplementary information or
explanations if necessary for the request to succeed. Thus, if
the French Government feels that critical information is miss-
ing from the request, it will ask us for that information, and
give us an opportunity to supplement the request, rather than
merely advising its court to deny the request based on the per-
ceived defect;

(3) notify the United States when an extradition request has
been transmitted to the French courts for action;

(4) seek to postpone judicial action on the request, if nec-
essary, to allow the United States to argue its position and to
submit additional memoranda in response to oral arguments
by the defense;

(5) accept communications from representatives of the U.S.
Embassy or the U.S. Department of Justice’s Office of Inter-
national Affairs regarding the case. The French Ministry of
Justice and, if necessary, the individual public prosecutor han-
dling the case, will be given the names of the appropriate U.S.
officials;

(6) provide representatives of the U.S. Embassy or Depart-
ment of Justice with an opportunity to furnish a note to the
Ministry of Justice on useful legal or factual data to support
the request;

(7) notify the United States when the request has been
transmitted to the appropriate public prosecutor’s office for ac-
tion;

(8) notify the United States (through the U.S. Embassy in
Paris) of the date when the extradition request may be heard
by the French court;

(9) provide the representatives of the United States with an
opportunity to furnish an additional note to be included in the
file before the hearing; and

(10) provide U.S. Government representatives with an oppor-
tunity to communicate through the Ministry of Justice with the
court prior to the hearing “to the same degree permitted to the
Ministry of Justice.”
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It is hoped that these measures will go far toward improving the
administration of justice in U.S. extradition requests to France.

Paragraph 2 requires the Requesting State to bear the expenses
of translation and transportation of the fugitive. The Requested
State shall pay all other expenses in that State.

Paragraph 3 provides that neither Contracting State shall make
a pecuniary claim against the other in connection with extradition
proceedings, including arrest, detention, examination, or surrender
of the fugitive. This includes any claim by the fugitive for damages,
reimbursement of legal fees, or other expenses occasioned by execu-
tion of the extradition request.

ARTICLE 23—CONSULTATION

This article provides that the United States Department of Jus-
tice and the French Ministry of Justice may consult with each
other, directly or via INTERPOL, with regard to either an individ-
ual extradition case or extradition procedures in general. A similar
provision is found in other recent United States extradition trea-
ties.266

ARTICLE 24—APPLICATION

Paragraph 1 states that this Treaty, like most United States ex-
tradition treaties negotiated in the past two decades, is expressly
made retroactive and covers offenses that occurred before as well
as after the Treaty enters into force.

Paragraph 2 states that the 1909 Treaty and the 1970 Supple-
mentary Convention will cease to have effect upon the entry into
force of the Treaty, but that extradition requests pending before
the courts when the Treaty enters into force will nevertheless be
processed to conclusion under the earlier agreements.

ARTICLE 25—RATIFICATION AND ENTRY INTO FORCE

This article provides for the entry into force of the treaty on the
first day of the second month following the date on which both
Contracting States have notified one another of the completion of
the constitutional procedures for ratification.

ARTICLE 26—TERMINATION

This article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
Party. Termination shall become effective six months after the date
of receipt of such notice.

Technical Analysis of the Extradition Treaty Between the
United States of America and Grenada Signed May 30, 1996

On May 30, 1996, the United States signed a treaty on extra-
dition with Grenada (hereinafter “the Treaty”), which is intended
to replace the outdated treaty currently in force between the two
countries267 with a modern agreement on the extradition of fugi-
tives. The new extradition treaty is one of twelve treaties that the
United States negotiated under the auspices of the Organization of
Eastern Caribbean States to modernize our law enforcement rela-
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tions in the Eastern Caribbean. It represents a major step forward
in the United States’ efforts to strengthen cooperation with coun-
tries in the region in combating organized crime, transnational ter-
rorism, and international drug trafficking.

It is anticipated that the treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Grenada
has its own internal legislation on extradition,268 which will apply
to United States’ requests under the treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.269
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. This Treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from Grenada that extradition would be possible for
such high priority offenses as drug trafficking (including operating
a continuing criminal enterprise, in violation of Title 21, United
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States Code, Section 848); offenses under the racketeering statutes
(Title 18, United States Code, Section 1961-1968), provided that
the predicate offense is an extraditable offense; money laundering;
terrorism; tax fraud and tax evasion; crimes against environmental
protection laws; and any antitrust violations punishable in both
states by more than one year of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. Grenada has no
general conspiracy statute like Title 18, United States Code, Sec-
tion 371. Therefore, paragraph 2 creates an exception to the “dual
criminality” rule of paragraph 1 by making conspiracy an extra-
ditable crime if the offense which was the object of the conspiracy
is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Grenada authorities must treat United
States mail fraud charges (Title 18, United States Code, Section
1341) in the same manner as fraud charges under state laws, and
view the federal crime of interstate transportation of stolen prop-
erty (Title 18, United States Code, Section 2314) in the same man-
ner as unlawful possession of stolen property. This paragraph also
requires a Requested State to disregard differences in the cat-
egorization of the offense in determining whether dual criminality
exists, and to overlook mere differences in the terminology used to
define the offense under the laws of each country. A similar provi-
sion is contained in all recent United States extradition treaties.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.270 In Grenada, however, the Government’s ability to pros-
ecute extraterritorial offenses is much more limited. Therefore, Ar-
ticle 2(4) reflects Grenada’s agreement to recognize United States
jurisdiction to prosecute offenses committed outside of the United
States if Grenada’s law would permit it to prosecute similar of-
fenses committed outside of it in corresponding circumstances. If
the Requested State’s laws do not so provide, the final sentence of
the paragraph states that extradition may be granted, but the exec-
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utive authority of the Requested State has the discretion to deny
the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Grenada agrees to
extradite to the United States a fugitive wanted for prosecution on
a felony charge, the United States will also be permitted to obtain
extradition for any misdemeanor offenses that have been charged,
as long as those misdemeanors would also be recognized as crimi-
nal offenses in Grenada. Thus, the Treaty incorporates recent
United States extradition practice by permitting extradition for
misdemeanors committed by a fugitive when the fugitive’s extra-
dition is granted for a more serious extraditable offense. This prac-
tice is generally desirable from the standpoint of both the fugitive
and the prosecuting country in that it permits all charges against
the fugitive to be disposed of more quickly, thereby facilitating
trials while evidence is still fresh and permitting the possibility of
concurrent sentences. Similar provisions are found in recent extra-
dition treaties with countries such as Australia, Ireland, Italy, and
Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.27! This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship,272 and Grena-
da’s extradition law contains no exception for Grenada’s nationals.
Therefore, Article 3 of the Treaty provides that extradition is not
to be refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.273

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
State of the Contracting States, or a member of the Head of State’s
family.
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Second, the political offense exception does not apply to offenses
that are included in a multilateral treaty, convention, or inter-
national agreement, which requires the parties to either extradite
the person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.274

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.275 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.276

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.277

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.2’8 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and is generally similar to cor-
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responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel. A formal ex-
tradition request may be preceded by a request for provisional ar-
rest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 have been satisfied.

Paragraph 2 outlines the information which must accompany
every request for extradition under the Treaty. Most of the items
listed in this paragraph enable the Requested State to determine
quickly whether extradition is appropriate under the Treaty. For
example, Article 6(2)(c)(i) calls for “information as to the provisions
of the law describing the essential elements of the offense for which
extradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in paragraph 2,
however, are required strictly for informational purposes. Thus, Ar-
ticle 6(2)(c)(iii) calls for “information as to the provisions of law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and Gre-
nada delegations agreed that Article 6(2)(c)(iii) should require this
information so that the Requested State would be fully informed
about the charges in the Requesting State.

Paragraph 3 describes the additional information requested when
the person is sought for trial in the Requesting State. Paragraph
3(c) requires that if the fugitive is a person who has not yet been
convicted of the crime for which extradition is requested, the Re-
questing State must provide “such information as would provide a
reasonable basis to believe that the person sought committed the
offense for which extradition is requested.” This provision will alle-
viate one of the major practical problems with extradition from
Grenada. The Treaty currently in force permits extradition only if
“... the evidence be found sufficient, according to the laws of the
High Contracting Party applied to, either to justify the committal
of the prisoner for trial, in the case the crime or offense had been
committed in the territory of such High Contracting party, or to
prove that the person is the identical person convicted by the
courts of the High Contracting Party who makes the requisition

?,279 Grenada’s courts have interpreted this clause to require
that a prima facie case against the defendant be shown before ex-
tradition will be granted. 280 By contrast, U.S. law permits extra-
dition if there is probable cause to believe that an extraditable of-
fense was committed and the offender committed it.281 Grenada’s
agreement to extradite under the new Treaty based on probable
cause eliminates this imbalance in the burden of proof for extra-
dition, and should dramatically improve the United States’ ability
to extradite from Grenada.

Paragraph 4 lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
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cent United States court decisions, even absent a specific treaty
provision.282

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents must be received and admitted in evidence at
extradition proceedings if they are authenticated by an officer of
the United States Department of State and certified by the prin-
cipal diplomatic or consular officer of Grenada resident in the
United States. This is intended to replace the cumbersome and
complicated procedures for authenticating extradition documents
applicable under the current law in Grenada.283 When the request
is from Grenada, the documents must be certified by the principal
diplomatic or consular officer of the United States resident in Bar-
bados accredited to Grenada, in accordance with United States ex-
tradition law.284

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c¢) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states.285 The
U.S. and Grenadan delegations agreed that a claim that the statute
of limitations has expired is best resolved by the courts of the Re-
questing State after the fugitive has been extradited.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State.286

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Grenada. The provision also indicates that INTERPOL
may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.
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Paragraph 3 states that the Requesting State must be advised
gromll)tly of the outcome of its application and the reason for any

enial.

Paragraph 4 provides that the provisional arrest be terminated
if the Requesting State does not file a fully documented request for
extradition within forty-five days of the date on which the person
was arrested. This period may be extended for up to an additional
fifteen days. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Bridge-
town, Barbados.287

Paragraph 5 makes it clear that in such cases the person may
be taken into custody again and the extradition proceedings may
commence if the formal request is presented subsequently.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide an explanation of the reasons for
the denial. If extradition is granted, the article provides that the
two States shall agree on a time and place for surrender of the per-
son. The Requesting State must remove the fugitive within the
time prescribed by the law of the Requested State, or the person
may be discharged from custody, and the Requested State may sub-
sequently refuse to extradite for the same offense. United States
law currently permits the person to request release if he has not
been surrendered within two calendar months of having been found
extraditable,288 or of the conclusion of any litigation challenging
that finding,289 whichever is later. The law in Grenada permits the
person to apply to a judge for release if he has not been surren-
dered within two months of the first day on which he could have
been extradited.290

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. Article 11 provides a means for the Requested State
to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed. Similar provisions ap-
pear in our recent extradition treaties with countries such as Jor-
dan, the Bahamas, and Australia.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
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to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment which has been imposed.2?1 The
provision’s wording makes it clear that the Requested State may
postpone the surrender of a person facing prosecution or serving a
sentence in that State, even if all necessary extradition proceedings
have been completed.

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision.292

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.293 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to insure that the rights
of third parties are protected and that the property is returned as
soon as practicable. This paragraph also permits the Requested
State to defer surrender altogether if the property is needed as evi-
dence in the Requested State.

Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of specialty,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.
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This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.294 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained.295

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on detention, trial, or punishment of an extraditee for addi-
tional offenses, or extradition to a third State, (1) if the extraditee
leaves and returns to the Requesting State, or (2) if the extraditee
does not leave the Requesting State within ten days of being free
to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State, the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind.

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State.296

ARTICLE 16—TRANSIT

Paragraph 1 gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.297 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in Grenada, or via INTERPOL channels. The ne-
gotiators agreed that the diplomatic channels will be employed as
much as possible for requests of this nature. A person may be de-
tained in custody during the period of transit.
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Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. It also permits the transit State to detain a
fugitive until a request for transit is received and executed, so long
as the request is received within 96 hours of the unscheduled land-
ing.

Grenada does not appear to have specific legislation on this mat-
ter, and the Grenada delegation stated that its Government would
seek implementing legislation for this article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Grenada in connection with a request from
Grenada for extradition before the courts in this country, and that
Grenada will arrange for the representation of the United States
in connection with United States extradition requests to Grenada.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and Requesting
the translation of documents, which expenses are to be paid by the
State. The negotiators agreed that in some cases the Requested
State might wish to retain private counsel to assist it in the pres-
entation of the extradition request. The Attorney General of Gre-
nada has a very small staff, and might need to enlist outside coun-
sel to aid in handling a complex, contested international extra-
dition proceeding. It is anticipated that in such cases the fees of
private counsel retained by the Requested State would be paid by
the Requested State. The negotiators also recognized that cases
might arise in which the Requesting State would wish to retain its
own private counsel to advise it on extradition matters or even as-
sist in presenting the case, if the Requested State agrees. In such
cases the fees of private counsel retained by the Requesting State
must be paid by the Requesting State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General’s Chambers in Grenada
may consult with each other with regard to an individual extra-
dition case or on extradition procedures in general. A similar provi-
sion is found in other recent U.S. extradition treaties.298

The article also states that consultations shall include issues in-
volving training and technical assistance. At the request of Gre-
nada, the United States delegation promised to recommend train-
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ing and technical assistance to better educate and equip prosecu-
tors and legal officials in Grenada to implement this treaty.

During the negotiations, the Grenada delegation also expressed
concern than the United States might invoke the Treaty much
more often than Grenada, resulting in an imbalance in the finan-
cial obligations occasioned by extradition proceedings. While no
specific Treaty language was adopted, the United States agreed
that consultations between the Parties under Article 18 could ad-
dress extraordinary expenses arising from the execution of individ-
ual extradition requests or requests in general.

ARTICLE 19—APPLICATION

This Treaty, like most other United States extradition treaties
negotiated in the past two decades, is expressly made retroactive,
and accordingly covers offenses that occurred before the Treaty en-
tered into force, provided that they were offenses under the laws
of both States at the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty 1s to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1931 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1931 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either State, and the
termination shall become effective six months after notice of termi-
nation is received.

Technical Analysis of The Extradition Treaty Between The
Government of the United States of America and the Gov-
ernment of the Republic of India Signed June 25, 1997

On June 25, 1997, the United States signed a treaty on extra-
dition with the Republic of India (hereinafter “the Treaty”). In re-
cent years, the United States has signed similar treaties with
many other countries as part of an ongoing effort to modernize our
law enforcement relations. In addition, the Treaty will be an impor-
tant catalyst in providing more effective cooperation against terror-
ism, including narco-terrorism, and drug trafficking. The Treaty is
intended to replace the current extradition treaty in force with re-
spect to both countries. That treaty, the Treaty for the Mutual Ex-
tradition of Criminals between the United States of America and
Great Britain, signed at London December 22, 1931 (hereinafter
“the 1931 Treaty”), became applicable to India at the time it gained
independence by virtue of the Schedule to the Indian Independence
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(International Arrangements) Orders, 1947.299 On the same day,
there was an exchange of letters reflecting an understanding con-
cerning the use of the Treaty for prosecution or punishment only
with respect to the ordinary criminal laws of the Requested State.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18 U.S. Code, Section 3184 et seq; implementing legislation
will not be needed. India has extradition legislation3°° that will
apply to U.S. requests under the Treaty. According to the Indian
delegation which negotiated the Treaty, Indian constitutional law
provides that pre-existing domestic law takes precedence over a
treaty; however it was not anticipated that any provision of India’s
domestic law was inconsistent with the provisions of the Treaty.301

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

This article, like the first article in every recent United States
extradition treaty, formally obligates both parties to the Treaty, re-
ferred to therein as the Contracting States, to extradite to the
other, persons formally accused of, charged with, or convicted of ex-
traditable offenses, subject to the provisions of the Treaty. The ref-
erence to “formally accused of” was included to recognize that in
Indian criminal law practice a person is accused of certain offenses
in the document known as a First Information Report and that
reaching such a stage would be the equivalent, for purposes of this
article, of charging an individual in an indictment under U.S. prac-
tice.

Article 1 refers to persons formally accused of, charged with, or
convicted of an offense by the authorities “in” the Requesting State
rather than “of” the Requesting State, thereby obligating each Con-
tracting State to extradite a fugitive to the other with respect to
a prosecution or conviction in any political subdivision as well as
in national cases. The term “convicted” includes instances in which
the person has been found guilty but the sentence has not yet been
imposed.392 The Treaty applies to persons adjudged guilty who flee
the jurisdiction prior to sentencing.
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ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. The Treaty, like most recent U.S. extra-
dition treaties, including those with Jamaica, Jordan, Italy, Ire-
land, Thailand, Sweden (Supplementary Convention), and Costa
Rica, does not list the offenses for which extradition may be grant-
ed. Instead, paragraph 1 of Article 2 permits extradition for any of-
fense punishable under the laws of both Contracting States by dep-
rivation of liberty (i.e., imprisonment, or other form of detention)
for a period exceeding one year, or by a more severe penalty. Defin-
ing extraditable offenses in terms of “dual criminality” rather than
attempting to list each extraditable crime obviates the need to re-
negotiate the Treaty or supplement it if both Contracting Parties
pass laws dealing with a new type of criminal activity, or if the list
inadvertently fails to cover a criminal activity punishable by both
Contracting Parties.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for an attempt or
a conspiracy to commit, aiding or abetting, counseling or procuring
the commission of, or being an accessory before or after the fact to,
any extraditable offense. This is significant because conspiracy
charges are frequently used in U.S. criminal prosecutions, particu-
larly those involving complex transnational criminal activity. An of-
fense which falls within one of these categories under American
law is extraditable even if India does not have such a provision, so
long as the underlying offense is extraditable. Therefore, paragraph
2 creates a basis for extradition, in addition to the “dual criminal-
ity” rule of paragraph 1, by making conspiracy and the other enu-
merated similar actions an extraditable crime if the offense, which
was the object of the conspiracy or other action, an extraditable of-
fense.

Paragraph 3 reflects the intention of the Contracting States to
interpret the principles of this article broadly. Similar provisions to
those in subparagraphs (a) and (b) are contained in all recent U.S.
extradition treaties.

Paragraph 3(a) requires a Requested State to disregard dif-
ferences in the categorization of the offense in determining whether
dual criminality exists, and to overlook mere differences in the ter-
minology used to define the offense under the laws of each Con-
tracting Party.

Paragraph 3(b) addresses the concerns sometimes raised by for-
eign authorities regarding jurisdictional elements, such as use of
the mails or interstate transportation, of certain federal offenses,
which are used solely to establish jurisdiction in federal courts. Be-
cause foreign authorities know of no similar requirement in their
own criminal law, they occasionally have denied the extradition of
fugitives sought by the United States on federal charges on this
basis. This paragraph requires that such elements be disregarded
in applying the dual criminality principle. For example, Indian au-
thorities must treat United States mail fraud charges (18 U.S.C.
§1341) in the same manner as fraud charges under state laws, and
view the federal crime of interstate transportation of stolen prop-
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erty (18 U.S.C. §2314) in the same manner as unlawful possession
of stolen property.

Paragraph 3(c) was included in the treaty to make it unambig-
uous that criminal tax offenses are extraditable if they meet the
test of dual criminality.

Paragraph 4 recognizes that extraditable crimes can involve acts
committed wholly outside the territory of the Requesting State.
United States jurisprudence recognizes jurisdiction in our courts to
prosecute offenses committed outside of the United States if the
crime was intended to, or did, have effects in this country, or if the
legislative history of the statute shows clear Congressional intent
to assert such jurisdiction.393 In India, an Indian national can be
prosecuted for any crime he commits abroad as if he had committed
the crime in India.304 If the dual criminality and other require-
ments of the Treaty are satisfied, extradition shall be granted for
a crime or offense, regardless of where the act or acts constituting
the offense occurred.

Paragraph 5 provides that when extradition has been granted for
an extraditable offense, it shall also be granted for any other of-
fense for which all of the requirements for extradition have been
met except for the requirement that the offense be punishable by
more than one year of imprisonment. For example, if India agrees
to extradite to the United States a fugitive wanted for prosecution
on a felony charge, the United States will also be permitted to ob-
tain extradition for any misdemeanor offenses that have been
charged, so long as those misdemeanors would also be recognized
as criminal offenses in India. Thus, the Treaty incorporates recent
U.S. extradition practice by permitting extradition for misdemean-
ors committed by a fugitive when the fugitive’s extradition is grant-
ed for a more serious extraditable offense. This practice is generally
desirable from the standpoint of both the fugitive and the prosecut-
ing country in that it permits all charges against the fugitive to be
disposed of more quickly, thereby facilitating trials while evidence
is still fresh and permitting the possibility of concurrent sentences.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.305 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Authorities in some countries, because of statutory or constitu-
tional prohibitions or as a matter of policy, will not extradite a na-
tional to another country. Neither the United States39¢ nor Indias07
denies extradition on the basis of the fugitive’s nationality. There-
fore, Article 3 of the Treaty provides that extradition is not to be
refused based on the nationality of the person sought.
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ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in U.S. extradition treaties and
is incorporated in the Indian Extradition Act.308

Paragraph 2, in its eight subparagraphs, describe certain cat-
egories of offenses which, for purposes of the Treaty, shall not be
considered to be political offenses. These categories include offenses
that are the subject of multilateral treaties to which the Contract-
ing States are parties, pursuant to which there is an obligation to
extradite. By specifically excluding such offenses from the defini-
tion of political offense, the Contracting States have established a
binding bilateral extradition commitment with respect to such
crimes. The categories are as follows:

Murder or other willful crime against the person of a Head of
State or Government of a Contracting State, or a member of the
family of such Head of State or Government,

Aircraft hijacking offenses, as described in the Convention on the
Suppression of Unlawful Seizures of Aircraft;309

Aviation sabotage, as described in the Convention for the Sup-
pression of Unlawful Acts Against the Safety of Civil Aviation;310

Any crime against an internationally protected person, as de-
scribed in the Convention on the Prevention and Punishment of
Crimes Against Internationally Protected Persons, including Diplo-
matic Agents;311

Hostage taking, as described in the International Convention
against the Taking of Hostages;312

Offenses related to illegal drugs, as described in the Single Con-
vention on Narcotic Drugs,313 the Amending Protocol to the Single
Convention,314 and the United Nations Convention Against the Il-
licit Traffic in Narcotic Drugs and Psychotropic Substances;315

Offenses which obligate the Contracting States to extradite the
person sought or submit the matter for prosecution, pursuant to
any multilateral treaty, convention, or international agreement to
which they are parties; or

Conspiring or attempting to commit, or for aiding and abetting
1f:he commission or attempted commission of any of the foregoing of-

enses.

ARTICLE 5—MILITARY OFFENSES AND OTHER BASES FOR DENIAL OF
EXTRADITION

Paragraph 1 provides that the extradition may be denied by the
Requested State if the request relates to a matter that constitutes
an offense only under military, and not criminal, law.316 The para-
graph would not bar extradition to stand trial in a military tribu-
nal for an ordinary criminal offense.

Paragraph 2 of the article provides that extradition shall not be
granted if the executive authority of the Requested State finds that
the request was politically motivated.317 This is consistent with the
long-standing law and practice of the United States, under which
the Secretary of State alone has the discretion to determine wheth-
er an extradition request is based on improper political motiva-
tion.318 Indian law currently provides for the denial of extradition
either if the offense is of a political character (see Article 4) or if
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the fugitive proves, to the satisfaction of the court or the govern-
ment, that the request was, in fact, made “with a view to try or
punish him for an offense of a political character.”319

ARTICLE 6—PRIOR PROSECUTION

This article permits extradition when the person sought is
charged by each Contracting State with different offenses arising
out of the same basic transaction.

Paragraph 1, which prohibits extradition if the person sought has
been convicted or acquitted in the Requested State for the offense
for which extradition is requested, is similar to language present
in many U.S. extradition treaties.320 This provision applies only
when the person sought has been convicted or acquitted in the Re-
quested State of exactly the same crime that is charged in the Re-
questing State. It is not enough that the same facts were involved.
This article will not preclude extradition in situations in which the
fugitive is charged with different offenses in both countries arising
out of the same basic transaction. Thus, if the person sought is ac-
cused by one Contracting State of illegally smuggling narcotics into
that country, and is charged by the other Contracting State with
conspiring to illegally export the same shipment of drugs, an ac-
quittal or conviction in one Contracting State does not insulate that
person from extradition because different crimes are involved.

Paragraph 2 makes it clear that neither Contracting State can
refuse to extradite an offender on the ground that the Requested
State’s authorities formally declined to prosecute the offender, or
instituted criminal proceedings against the offender and thereafter
elected to discontinue the proceedings. This provision was included
because, for example, the Requested State might have decided to
forego prosecution or to dismiss charges because of a failure to ob-
tain sufficient evidence for trial. Such declination or discontinuance
should not be a bar to prosecution in the Requesting State, where
substantial evidence might be available. This provision should en-
hance the ability of the Contracting States to extradite to the juris-
diction with the better chance of a successful prosecution.

ARTICLE 7—LAPSE OF TIME

Article 7 states that extradition shall not be granted when the
prosecution has become barred by lapse of time according to the
laws of the Requesting State.32! Thus, if the Requesting State has
a lapse of time provision which has run for the offense for which
extradition is being requested, the Requested State shall not extra-
dite the fugitive.322

ARTICLE 8—CAPITAL PUNISHMENT

Paragraph 1 permits the Requested State to refuse to extradite
a fugitive in cases in which the offense for which extradition is
sought is punishable by death in the Requesting State, but is not
punishable by death in the Requested State. This paragraph pro-
vides two exceptions to this general rule, if:

Under subparagraph (a), the extraditable offense constitutes
murder under the laws of the Requested State; or
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Under subparagraph (b), the Requesting State provides assur-
ances that the death penalty, if imposed, will not be carried out.

Similar provisions are found in many recent U.S. extradition
treaties.323

Paragraph 2 of this article provides that when the Requesting
State gives assurances in accordance with paragraph 1, the death
penalty, if imposed, shall not be carried out.

ARTICLE 9—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the procedural, documentary and evidentiary
requirements to support an extradition request, and is generally
similar to corresponding articles in recently concluded U.S. extra-
dition treaties.

Paragraph 1 requires that each formal request for extradition be
submitted through the diplomatic channel. A formal extradition re-
quest may be preceded by a request for provisional arrest under
Article 12, which need not be initiated through diplomatic chan-
nels.

Paragraph 2 delineates the information that should accompany a
request for extradition. Most of the items listed in Article 9(2) en-
able the Requested State to determine quickly whether extradition
is appropriate. For example, Article 9(2)(c) calls for “a statement of
the provisions of the law describing the essential elements of the
offense for which extradition is requested,” such information should
enable the Requested State to determine easily whether the re-
quest satisfies the requirement for dual criminality under Article
2. Moreover, Article 9(2)(d) specifies that the extradition request
must be accompanied by “a statement of the provisions of the law
describing the punishment for the offense,” enabling the Requested
State to determine whether there is a basis for denying extradition
for insufficient punishment under Article 2. Other requirements
listed in Article 9(2), are needed for informational purposes. These
include information describing the identity and probable location of
the person sought, the facts of the offense and procedural history
of the offense, and other documents, statements and information.

Paragraph 3 requires that, if the fugitive is being sought for
prosecution, the Requesting State must provide a copy of the war-
rant or arrest order,324 any charging document, and “such informa-
tion as would justify the committal for trial of the person if the of-
fense had been committed in the Requested State.” This provision
is meant to satisfy the standard of “probable cause,” under which
our courts permit extradition if there is probable cause to believe
that an extraditable offense was committed and that the fugitive
committed it.325 The delegation of India advised the U.S. delega-
tion that under current Indian law the somewhat higher prima
facie standard of evidence would need to be met for India to extra-
dite under the Treaty.326

Paragraph 4 lists the additional information required to support
a judicial finding of extraditability of a person convicted of an of-
fense in the Requesting State. This paragraph makes it clear that
once a conviction has been obtained, no showing of the relevant
burden of proof as described in paragraph 3 is required. In essence,
the fact of conviction speaks for itself, a position taken in recent
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United States court decisions even absent a specific treaty provi-
sion.327

Subsection (d) of paragraph 4 states that if the person sought
was found guilty in absentia, the documentation and information
required under paragraph 3 must be submitted with the extra-
dition request. This provision is consistent with the long-standing
United States policy of requiring such documentation in the extra-
dition of persons convicted in absentia.

ARTICLE 10—ADMISSIBILITY OF DOCUMENTS

Article 10 sets forth the authentication procedures for receiving
and admitting into evidence extradition documents.

Subparagraph (a) states that evidence intended for use in extra-
dition proceedings in India shall be admissible if certified by the
principal diplomatic or consular officer of India resident in the
United States.328

Subparagraph (b) states that evidence intended for use in extra-
dition proceedings in the United States shall be admissible if cer-
tified by the principal diplomatic or consular officer of the United
States resident in India, in accordance with U.S. extradition
laws.329

Subparagraph (c) provides an alternative method for authenticat-
ing evidence in an extradition proceeding, by permitting such evi-
dence to be admitted if it is authenticated in any manner accept-
able by the law of the Requested State. For example, there may be
information in the Requested State itself which is relevant and pro-
bative to extradition. The Requested State is free under subsection
(c) to utilize that information if it is admissible under the ordinary
rules of evidence in the Requested State. Moreover, subparagraph
(c) should ensure that relevant evidence, which would normally sat-
isfy the evidentiary rules of the Requested State, is not excluded
at the extradition hearing simply because of an inadvertent error
or omission in the authentication process.

ARTICLE 11—TRANSLATION

All documents submitted by either Requesting State in support
of an extradition request shall be in the English language. If any
document in support of a request is written in another language,
it must be accompanied by an English translation.

ARTICLE 12—PROVISIONAL ARREST

This article describes the process, known as provisional arrest,
by which a fugitive in one country may be arrested and detained
before a formal extradition request is completed and submitted by
the Requesting State.330

Paragraph 1 provides that, “in a case of urgency,” a request for
provisional arrest may be made. It provides that such a request
may be made through the diplomatic channel. INTERPOL facilities
may also be used to transmit such a request.

Paragraph 2 lists the information that the Requesting State
must provide in its request for provisional arrest. The application
needs to set forth identification and location information, the facts
of the case, and a description of the laws violated and, in addition,
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include statements that an arrest warrant and a finding of guilt or
judgment of conviction exists and that the formal extradition re-
quest will follow.

Paragraph 3 states that the Requesting State must be advised
promptly of the outcome of its application and the reason for any
denial.

Paragraph 4 provides that the fugitive may be discharged from
custody if the executive authority of the Requested State does not
receive a fully documented extradition request within sixty days of
the provisional arrest. When the United States is the Requested
State, the “executive authority” for purposes of paragraph 4 would
include the Secretary of State or the U.S. Embassy in New Delhi,
India.331

Although the person arrested may be released from custody if the
documents are not received within the sixty-day period, the pro-
ceedings against the fugitive need not be dismissed. Paragraph 5
makes it clear that the fugitive may be rearrested and the extra-
dition proceedings may commence if the formal, documented re-
quest is presented at a later date.

ARTICLE 13—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through the diplomatic channel of its decision
on the extradition request. If extradition is denied in whole or in
part, the Requested State must provide the reasons for the denial.
The Requested State shall also provide any pertinent judicial opin-
ions if the Requesting State so requests. If the extradition request
is granted, the article provides that the Contracting States shall
agree on a time and place for the surrender of the fugitive.

According to Paragraph 4, if the fugitive is not removed from the
territory of the Requested State within the time prescribed by the
law of the Requested State, the person may be discharged from
custody and the Requested State may subsequently refuse to extra-
dite for the same offense. U.S. law requires that surrender occur
within two calendar months of the finding that the offender is ex-
traditable,332 or of the conclusion of any litigation challenging that
finding,333 whichever is later. India has a similar law, which pro-
vides that a fugitive, in custody for more than two months follow-
ing a determination of extraditability, may be discharged by the
High Court, unless sufficient cause is shown to the contrary.334

ARTICLE 14—TEMPORARY AND DEFERRED SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. This article provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
sion of the proceedings against the person and the full execution
of any punishment imposed.335

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to the Treaty shall be kept in
custody and returned to the Requested State at the conclusion of
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the proceedings in the Requesting State. The Contracting States
shall determine the conditions of the fugitive’s return to the Re-
quested State. Such temporary surrender furthers the interests of
justice in that it permits a trial of the person sought while evidence
and witnesses are more likely to be available, thereby increasing
the likelihood of a successful prosecution. Such a transfer may also
be advantageous to the person sought in that: (1) it permits resolu-
tion of the charges sooner; (2) it makes it possible for any sentence
to be served in the Requesting State concurrently with the sen-
tence in the Requested State; and (3) it permits defense against the
charges while favorable evidence is fresh and more likely to be
available.

Paragraph 2 provides that the Requested State may postpone the
extradition proceedings against a person who is being prosecuted
or serving a sentence in the Requested State until the conclusion
of the prosecution or the full execution of the punishment that has
been imposed.33¢ The wording of this provision also makes clear
that the Requested State may postpone the surrender of the person
facing prosecution or serving a sentence even if all necessary extra-
dition proceedings have been completed.

ARTICLE 15—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article, which is also included in many recent U.S. extra-
dition treaties, lists some of the factors that the executive authority
of the Requested State must consider in determining to which
country to surrender a person whose extradition has been re-
quested by two or more countries. This article is invoked when
multiple extradition requests are made for a person either for the
same offense or for different extraditable offenses. For the United
States, the Secretary of State makes this decision;337 for India, the
decision is made by the Central Government.338

ARTICLE 16—SEIZURE AND SURRENDER OF PROPERTY

This article provides for the seizure by the Requested State, and
surrender to the Requesting State, of all property—articles, instru-
ments, objects of value, documents, or other evidence—relating to
the offense for which extradition is requested.33® Such actions are
subject to the laws of the Requested State. The article also provides
that these objects shall be so surrendered upon the granting of the
extradition, or even if extradition cannot be effected due to the
death, disappearance, or escape of the fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property upon satisfactory assurances that the objects
will be returned as soon as practicable. The Requested State may
defer surrender altogether if the property is needed as evidence in
the Requested State. Pursuant to paragraph 3, the obligation to
surrender property under this article is expressly made subject to
due respect for the rights of third parties in such property.

ARTICLE 17—RULE OF SPECIALITY

This article incorporates the principle known as the rule of spe-
ciality, which is a standard component of U.S. and international ex-
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tradition practice. Designed to ensure that a fugitive surrendered
for one offense is not tried for other crimes, the rule of speciality
prevents an extradition request from being used as a subterfuge to
obtain custody of a person for trial or service of sentence on dif-
ferent charges that may not be extraditable or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule. Para-
graph 1 provides that a person extradited under the Treaty may
not be detained, tried, or punished in the Requesting State except
for (a) the offense for which extradition was granted, or a dif-
ferently denominated offense based on the same facts, provided the
offense is extraditable or is a lesser included offense;

(b) an offense committed after the extradition; or

(c) an offense for which the executive authority of the Requested
State consents.340

Paragraph 1(c)(i) provides that before giving such consent, the
Requested State may require the Requesting State to document its
request as if it were an ordinary extradition request under the
Treaty. Paragraph 1(c)(ii) permits the Requesting State to detain
the extraditee for 90 days, or for a longer period authorized by the
Requested State, while the Requested State makes its determina-
tion on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his sur-
render under this Treaty, without the consent of the Requested
State.341

Finally, Paragraph 3 removes the restrictions of paragraphs 1
and 2 on detention, trial, or punishment of an extraditee for addi-
tional offenses, or extradition to a third State, if the extraditee (1)
leaves and returns to the Requesting State, or (2) does not leave
the Requesting State within fifteen days of being free to do so.

ARTICLE 18—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings and to expedite their return to the
Requesting State. This article provides that when a fugitive con-
sents to return to the Requesting State, the person may be re-
turned to the Requesting State without further proceedings, subject
to the laws of the Requested State. In such cases there would be
no need for any further formal documentation or judicial proceed-
ings.

If a person sought for extradition from the United States returns
to the Requesting State before the signing of a surrender warrant,
the United States would not view the return pursuant to a waiver
of proceedings under this Article as an “extradition.” U.S. practice
has long been that the rule of speciality does not apply when a fu-
%itive waives extradition and voluntarily returns to the Requested

tate.

ARTICLE 19—TRANSIT

Paragraph 1 gives each Contracting State the power to authorize
transit through its territory of persons being surrendered to the
other Contracting State by third States, and to hold such persons
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in custody during the period of transit.342 Requests for transit are
to contain a description of the person whose transit is proposed and
a brief statement of the facts of the case with respect to which he
is being surrendered to the Requesting State. The paragraph pro-
vides that the request should be transmitted through the diplo-
matic channel. It also permits the use of INTERPOL facilities to
transmit the request.

Paragraph 2 provides that no authorization is needed if the per-
son in custody is being moved by air and no landing is scheduled
in the territory of the other Contracting State. Should an unsched-
uled landing occur, a request for transit may be required at that
time, and the Requested State may grant such a request. It also
requires the transit State to detain a fugitive until a request for
transit is received and executed, so long as the request is received
within 96 hours of the unscheduled landing.

ARTICLE 20—REPRESENTATION AND EXPENSES

Paragraph 1 provides that in extradition proceedings under the
Treaty, the Requested State shall advise, assist, and appear in
court on behalf of the Requesting State. This is consistent with
other U.S. extradition treaties and U.S. law on the subject.343
Thus, the Department of Justice attorneys will represent the Gov-
ernment of India in connection with a request from India for extra-
dition before U.S. courts, and counsel designated by the Indian
Government will perform reciprocal services on behalf of the
United States before Indian courts.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which are paid by the Requesting State.

Paragraph 3 provides that neither Contracting State shall make
a pecuniary claim against the other arising out of the arrest, deten-
tion, examination, or surrender of any fugitive. This includes any
claim brought on behalf of the fugitive for damages, reimburse-
ment, or legal fees, or other expenses occasioned by the execution
of the extradition request.

ARTICLE 21—CONSULTATION

Article 21 of the treaty provides that the competent authorities
of the United States and India may consult with each other with
regard to an individual extradition case or extradition procedures
in general. Such consultation may occur directly between the com-
petent authorities or through the facilities of INTERPOL. A similar
provision is found in other recent U.S. extradition treaties.344

ARTICLE 22—MUTUAL LEGAL ASSISTANCE IN EXTRADITION

This article provides that each Contracting State shall, to the ex-
tent permitted under its laws, afford the other the widest measure
of mutual assistance in criminal matters in connection with of-
fenses for which extradition has been requested.
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ARTICLE 23—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for rati-
fication and the exchange of instruments of ratification as soon as
possible. The Treaty is to enter into force immediately upon the ex-
change.

Paragraph 3 provides that when the Treaty enters into force, the
1931 Treaty will cease to have effect between the Contracting
States. However, if extradition documents have already been sub-
mitted to the courts of the Requested State at the time the Treaty
enters into force, the 1931 treaty will remain applicable to such
proceedings, although Article 17 of the Treaty (addressing the Rule
of Speciality) will apply.

ARTICLE 24—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
State. Either Contracting State may terminate the Treaty at any
time after its entry into force by giving written notice to the other
Contracting State. Termination becomes effective six months after
the date of such notice.345

Technical Analysis of the Extradition Treaty Between the
United States of America and St. Christopher and Nevis
Signed September 18, 1996

On September 18, 1996, the United States signed a treaty on ex-
tradition with St. Christopher and Nevis (hereinafter “the Treaty”),
which is intended to replace the outdated treaty currently in force
between the two countries346 with a modern agreement on the ex-
tradition of fugitives. The new extradition treaty is one of twelve
treaties that the United States negotiated under the auspices of the
Organization of Eastern Caribbean States to modernize our law en-
forcement relations in the Eastern Caribbean. It represents a major
step forward in the United States’ efforts to strengthen cooperation
with countries in the region in combating organized crime,
transnational terrorism, and international drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. St. Chris-
topher and Nevis has its own internal legislation on extradition,347
which will apply to United States’ requests under the treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.
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ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.348
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
are extraditable offenses. This treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from St. Christopher and Nevis that extradition would
be possible for such high priority offenses as drug trafficking (in-
cluding operating a continuing criminal enterprise, in violation of
Title 21, United States Code, Section 848); offenses under the rack-
eteering statutes (Title 18, United States Code, Section 1961-1968);
money laundering; terrorism; crimes against environmental protec-
tion laws; and any antitrust violations punishable in both states by
more than one year of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. St. Christopher
and Nevis has no general conspiracy statute like Title 18, United
States Code, Section 371. Therefore, paragraph 2 creates an excep-
tion to the “dual criminality” rule of paragraph 1 by making con-
spiracy an extraditable crime if the offense which was the object of
the conspiracy is an extraditable offense.
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Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, St. Christopher and Nevis authorities must
treat United States mail fraud charges (Title 18, United States
Code, Section 1341) in the same manner as fraud charges under
state laws, and view the federal crime of interstate transportation
of stolen property (Title 18, United States Code, Section 2314) in
the same manner as unlawful possession of stolen property. This
paragraph also requires a Requested State to disregard differences
in the categorization of the offense in determining whether dual
criminality exists, and to overlook mere differences in the terminol-
ogy used to define the offense under the laws of each country. A
similar provision is contained in all recent United States extra-
dition treaties.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.34® In St. Christopher and Nevis, however, the Govern-
ment’s ability to prosecute extraterritorial offenses is much more
limited. Therefore, Article 2(4) reflects St. Christopher and Nevis’s
agreement to recognize United States jurisdiction to prosecute of-
fenses committed outside of the United States if St. Christopher
and Nevis’s law would permit it to prosecute similar offenses com-
mitted outside of it in corresponding circumstances. If the Re-
quested State’s laws do not so provide, the final sentence of the
paragraph states that extradition may be granted, but the execu-
tive authority of the Requested State has the discretion to deny the
request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if St. Christopher and
Nevis agrees to extradite to the United States a fugitive wanted for
prosecution on a felony charge, the United States will also be per-
mitted to obtain extradition for any misdemeanor offenses that
have been charged, as long as those misdemeanors would also be
recognized as criminal offenses in St. Christopher and Nevis. Thus,
the Treaty incorporates recent United States extradition practice
by permitting extradition for misdemeanors committed by a fugi-
tive when the fugitive’s extradition is granted for a more serious
extraditable offense. This practice is generally desirable from the
standpoint of both the fugitive and the prosecuting country in that
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it permits all charges against the fugitive to be disposed of more
quickly, thereby facilitating trials while evidence is still fresh and
permitting the possibility of concurrent sentences. Similar provi-
sions are found in recent extradition treaties with countries such
as Australia, Ireland, Italy, and Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.350 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship,35! and the St.
Christopher and Nevis’ extradition law contains no exception for
St. Christopher and Nevis’s nationals. Therefore, Article 3 of the
Treaty provides that extradition is not to be refused based on the
nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.352

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
fS‘tatelz of the Contracting States, or a member of the Head of State’s
amily.

Second, the political offense exception does not apply to offenses
that are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.353

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.354 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.355

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
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involves offenses under military law which would not be offenses
under ordinary criminal law.356

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.357 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and is generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel. A formal ex-
tradition request may be preceded by a request for provisional ar-
rest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 have been satisfied.

Paragraph 2 outlines the information which must accompany
every request for extradition under the Treaty. Most of the items
listed in this paragraph enable the Requested State to determine
quickly whether extradition is appropriate under the Treaty. For
example, Article 6(2)(c)(i) calls for “information as to the provisions
of the law describing the essential elements of the offense for which
extradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in paragraph 2,
however, are required strictly for informational purposes. Thus, Ar-
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ticle 6(2)(c)(iii) calls for “information as to the provisions of law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and St.
Christopher and Nevis delegations agreed that Article 6(2)(c)(iii)
should require this information so that the Requested State would
be fully informed about the charges in the Requesting State.

Paragraph 3 describes the additional information required when
the person is sought for trial in the Requesting State. Paragraph
3(c) requires that if the fugitive is a person who has not yet been
convicted of the crime for which extradition is requested, the Re-
questing State must provide “such information as would provide a
reasonable basis to believe that the person sought committed the
offense for which extradition is requested.” This provision will alle-
viate one of the major practical problems with extradition from St.
Christopher and Nevis. The Treaty currently in force permits ex-
tradition only if “...the evidence be found sufficient, according to
the law of the Requested Party... to justify the committal for trial
of the person sought if the offense of which he is accused had been
committed in the territory of the requested Party...”358 St. Chris-
topher and Nevis’s courts have interpreted this clause to require
that a prima facie case against the defendant be shown before ex-
tradition will be granted.35® By contrast, U.S. law permits extra-
dition if there is probable cause to believe that an extraditable of-
fense was committed and the offender committed it.360 St. Chris-
topher and Nevis’s agreement to extradite under the new Treaty
based on a reasonable basis standard eliminates this imbalance in
the burden of proof for extradition, and should dramatically im-
prove the United States’ ability to extradite from St. Christopher
and Nevis.

Paragraph 4 lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of reasonable basis is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions, even absent a specific treaty
provision.361

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents must be received and admitted in evidence at
extradition proceedings if they are authenticated by an officer of
the United States Department of State and certified by the prin-
cipal diplomatic or consular officer of St. Christopher and Nevis
resident in the United States. This is intended to replace the cum-
bersome and complicated procedures for authenticating extradition
documents applicable under the current treaty.362 When the re-
quest is from St. Christopher and Nevis, the documents must be
certified by the principal diplomatic or consular officer of the
United States resident in Barbados accredited to St. Christopher
and Nevis, in accordance with United States extradition law.363
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The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c¢) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states.364 The
delegations agreed that a claim that the statute of limitations has
expired is best resolved by the courts of the Requesting State after
the fugitive has been extradited.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State.365

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in St. Christopher and Nevis. The provision also indicates
that INTERPOL may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
gromllatly of the outcome of its application and the reason for any

enial.

Paragraph 4 provides that the provisional arrest be terminated
if the Requesting State does not file a fully documented request for
extradition within forty-five days of the date on which the person
was arrested. This period may be extended for up to an additional
fifteen days. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Bridge-
town, Barbados.366

Paragraph 5 makes it clear that in such a case the person may
be taken into custody again and the extradition proceedings may
commence if the formal request is presented subsequently.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
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the Requested State must provide an explanation of the reasons for
the denial. If extradition is granted, the article provides that the
two States shall agree on a time and place for surrender of the per-
son. The Requesting State must remove the fugitive within the
time prescribed by the law of the Requested State, or the person
may be discharged from custody, and the Requested State may sub-
sequently refuse to extradite for the same offense. United States
law currently permits the person to request release if he has not
been surrendered within two calendar months of having been found
extraditable,367 or of the conclusion of any litigation challenging
that finding,368 whichever is later. The law in St. Christopher and
Nevis permits the person to apply to a judge for release if he has
not been surrendered within two months of the first day on which
he could have been extradited.369

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. Article 11 provides a means for the Requested State
to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment which has been imposed.379 The
provision’s wording makes it clear that the Requested State may
also postpone the surrender of a person facing prosecution or serv-
ing a sentence in that State, even if all necessary proceedings have
been completed.

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
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quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision.371

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.372 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to ensure that the property
is returned as soon as practicable. The paragraph also permits the
Requested State to defer surrender altogether if the property is
needed as evidence in the Requested State.

Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of specialty prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.

Since a variety of exceptions to the rule have developed over the
years, this article codifies the current formulation of the rule by
providing that a person extradited under the Treaty may only be
detained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.373 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty without the consent of the State from
which extradition was first obtained.374

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on detention, trial, or punishment of an extraditee for addi-
tional offenses, or extradition to a third State, (1) if the extraditee
leaves and returns to the Requesting State, or (2) if the extraditee
does not leave the Requesting State within ten days of being free
to do so.
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ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State, the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind.

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State.375

ARTICLE 16—TRANSIT

Paragraph 1 gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.376 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in St. Christopher and Nevis, or via INTERPOL
channels. The negotiators agreed that the diplomatic channels will
be employed as much as possible for requests of this nature. A per-
son may be detained in custody during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. It also permits the transit State to detain a
fugitive until a request for transit is received and executed, so long
as the request is received within 96 hours of the unscheduled land-
ing.

St. Christopher and Nevis does not appear to have specific legis-
lation on this matter, and the St. Christopher and Nevis delegation
stated that its Government would seek implementing legislation for
this article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent St. Christopher and Nevis in connection with
a request from St. Christopher and Nevis for extradition before the
courts in this country, and the St. Christopher and Nevis Attorney
General will arrange for the representation of the United States in
connection with United States extradition requests to St. Chris-
topher and Nevis.
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Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State. The negotiators agreed that in some cases the Requested
State might wish to retain private counsel to assist it in the pres-
entation of the extradition request. The Attorney General of St.
Christopher and Nevis has a very small staff, and might need to
enlist outside counsel to aid in handling a complex, contested inter-
national extradition proceeding. It is anticipated that in such cases
the fees of private counsel retained by the Requested State would
be paid by the Requested State. The negotiators also recognized
that cases might arise in which the Requesting State would wish
to retain its own private counsel to advise it on extradition matters
or even assist in presenting the case, if the Requested State agrees.
In such cases the fees of private counsel retained by the Requesting
State must be paid by the Requesting State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General in St. Christopher and
Nevis may consult with one another with regard to an individual
extradition case or on extradition procedures in general. A similar
provision is found in other recent U.S. extradition treaties.377

The article also states that consultations shall include issues in-
volving training and technical assistance. At the request of St.
Christopher and Nevis, the United States delegation promised to
recommend training and technical assistance to better educate and
equip prosecutors and legal officials in St. Christopher and Nevis
to implement this treaty.

During the negotiations, the St. Christopher and Nevis delega-
tion also expressed concern that the United States might invoke
the Treaty much more often than St. Christopher and Nevis, re-
sulting in an imbalance in the financial obligations occasioned by
extradition proceedings. While no specific Treaty language was
adopted, the United States agreed that consultations between the
Parties under Article 18 could address extraordinary expenses aris-
ing from the execution of individual extradition requests or re-
quests in general.

ARTICLE 19—APPLICATION

This Treaty, like most other United States extradition treaties
negotiated in the past two decades, is expressly made retroactive,
and accordingly covers offenses that occurred before the Treaty en-
tered into force, provided that they were offenses under the laws
of both States at the time that they were committed.
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ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty is to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1972 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1972 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either State. Termi-
nation shall become effective six months after notice of termination
is received.

Technical Analysis of the Extradition Treaty Between the
United States of America and Saint Lucia Signed April 18,
1996

On April, 18, 1996, the United States signed a treaty on extra-
dition with Saint Lucia (hereinafter “the Treaty”), which is in-
tended to replace the outdated treaty currently in force between
the two countries37® with a modern agreement on the extradition
of fugitives. The new extradition treaty is one of twelve treaties
that the United States negotiated under the auspices of the Orga-
nization of Eastern Caribbean States to modernize our law enforce-
ment relations in the Eastern Caribbean. It represents a major
step forward in the United States’ efforts to strengthen cooperation
with countries in the region in combating organized crime,
transnational terrorism, and international drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Saint
Lucia has its own internal legislation on extradition,379 which will
apply to United States’ requests under the treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
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der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.380
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. This Treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from Saint Lucia that extradition would be possible for
such high priority offenses as drug trafficking (including operating
a continuing criminal enterprise, in violation of Title 21, United
States Code, Section 848); offenses under the racketeering statutes
(Title 18, United States Code, Section 1961-1968) provided that the
predicate offense is an extraditable offense; money laundering; ter-
rorism; tax fraud and tax evasion; crimes against environmental
protection laws; and any antitrust violations punishable in both
states by more than one year of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. Saint Lucia has
no general conspiracy statute like Title 18, United States Code,
Section 371. Therefore, paragraph 2 creates an exception to the
“dual criminality” rule of paragraph 1 by making conspiracy an ex-
traditable crime if the offense which was the object of the conspir-
acy is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
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no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Saint Lucia authorities must treat United
States mail fraud charges (Title 18, United States Code, Section
1341) in the same manner as fraud charges under state laws, and
view the federal crime of interstate transportation of stolen prop-
erty (Title 18, United States Code, Section 2314) in the same man-
ner as unlawful possession of stolen property. This paragraph also
requires a Requested State to disregard differences in the cat-
egorization of the offense in determining whether dual criminality
exists, and to overlook mere differences in the terminology used to
define the offense under the laws of each country. A similar provi-
sion is contained in all recent United States extradition treaties.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.381 In Saint Lucia, however, the Government’s ability to
prosecute extraterritorial offenses is much more limited. Therefore,
Article 2(4) reflects Saint Lucia’s agreement to recognize United
States jurisdiction to prosecute offenses committed outside of the
United States if Saint Lucia’s law would permit it to prosecute
similar offenses committed outside of it in corresponding cir-
cumstances. If the Requested State’s laws do not so provide, the
final sentence of the paragraph states that extradition may be
granted, but the executive authority of the Requested State has the
discretion to deny the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Saint Lucia agrees
to extradite to the United States a fugitive wanted for prosecution
on a felony charge, the United States will also be permitted to ob-
tain extradition for any misdemeanor offenses that have been
charged, as long as those misdemeanors would also be recognized
as criminal offenses in Saint Lucia. Thus, the Treaty incorporates
recent United States extradition practice by permitting extradition
for misdemeanors committed by a fugitive when the fugitive’s ex-
tradition is granted for a more serious extraditable offense. This
practice is generally desirable from the standpoint of both the fugi-
tive and the prosecuting country in that it permits all charges
against the fugitive to be disposed of more quickly, thereby facili-
tating trials while evidence is still fresh and permitting the possi-
bility of concurrent sentences. Similar provisions are found in re-
cent extradition treaties with countries such as Australia, Ireland,
Italy, and Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
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(often six months) remains to be served.382 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship,383 and Saint
Lucia’s extradition law contains no exception for Saint Lucian na-
tionals. Therefore, Article 3 of the Treaty provides that extradition
is not to be refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.384

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
fStatelz of the Contracting States, or a member of the Head of State’s
amily.

Second, the political offense exception does not apply to offenses
which are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.385

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.386 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.387

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.388

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
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which extradition is requested, and is similar to language present
in many United States extradition treaties.38® The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and is generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel. A formal ex-
tradition request may be preceded by a request for provisional ar-
rest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 are met.

Paragraph 2 outlines the information which must accompany
every request for extradition under the Treaty. Most of the items
listed in this paragraph enable the Requested State to determine
quickly whether extradition is appropriate under the Treaty. For
example, Article 6(2)(c)(i) calls for “information as to the provisions
of the law describing the essential elements of the offense for which
extradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in paragraph 2,
however, are required strictly for informational purposes. Thus, Ar-
ticle 6(2)(c)(iii) calls for “information as to the provisions of law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and Saint
Lucia delegations agreed that Article 6(2)(c)(iii) should require this
information so that the Requested State would be fully informed
about the charges in the Requesting State.

Paragraph 3 describes the additional information required when
the person is sought for trial in the Requesting State. Paragraph
3(c) requires that if the fugitive is a person who has not yet been
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convicted of the crime for which extradition is requested, the Re-
questing State must provide “such information as would provide a
reasonable basis to believe that the person sought committed the
offense for which extradition is requested.” This provision will alle-
viate one of the major practical problems with extradition from
Saint Lucia. The Treaty currently in force permits extradition only
if “...the evidence be found sufficient, according to the law of the
Requested Party... to justify the committal for trial of the person
sought if the offense of which he is accused had been committed in
the territory of the requested Party...”390 The courts in many coun-
tries interpret this to require that sufficient evidence to convict the
fugitive be shown before extradition will be granted.391 By contrast,
U.S. law permits extradition if there is probable cause to believe
that an extraditable offense was committed and the offender com-
mitted it.392 Saint Lucia’s agreement to extradite under the new
Treaty based on a “reasonable basis” standard eliminates this im-
balance in the burden of proof for extradition, and should dramati-
cally improve the United States’ ability to extradite from Saint
Lucia. It also will be a useful precedent in dealing with other
former British colonies.

Paragraph 4 lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions, even absent a specific treaty
provision.393

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be authenti-
cated by an officer of the United States Department of State and
certified by the principal diplomatic or consular officer of Saint
Lucia resident in the United States. This is intended to replace the
cumbersome and complicated procedures for authenticating extra-
dition documents applicable under the current treaty.39¢ When the
request is from Saint Lucia, the documents must be certified by the
principal diplomatic or consular officer of the United States resi-
dent in Barbados accredited to Saint Lucia, in accordance with
United States extradition law.395

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c¢) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
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excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states.39¢ The
United States and Saint Lucian delegations agreed that a claim
that the statute of limitations has expired is best resolved by the
gourécs of the Requesting State after the fugitive has been extra-

ited.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State.397

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Saint Lucia. The provision also indicates that
INTERPOL may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
promptly of the outcome of its application and the reason for any
denial.

Paragraph 4 provides that the provisional arrest be terminated
if the Requesting State does not file a fully documented request for
extradition within forty-five days of the date on which the person
was arrested. This period may be extended for up to an additional
fifteen days. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Bridge-
town, Barbados.398

Paragraph 5 makes it clear that in such cases the person may
be taken into custody again and the extradition proceedings may
commence if the formal request is presented subsequently.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide an explanation of the reasons for
the denial. If extradition is granted, the article provides that the
two States should agree on a time and place for surrender of the
person. The Requesting State must remove the fugitive within the
time prescribed by the law of the Requested State, or the person
may be discharged from custody, and the Requested State may sub-
sequently refuse to extradite for the same offense. United States
law permits the person to request release if he has not been sur-
rendered within two calendar months of having been found extra-
ditable,399 or of the conclusion of any litigation challenging that
finding,400 whichever is later. The law in Saint Lucia permits the
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person to apply to a judge for release if he has not been surren-
dered within two months of the first day on which he could have
been extradited.401

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. Article 11 provides a means for the Requested State
to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws of each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment which has been imposed. The pro-
vision’s wording makes it clear that the Requested State may also
postpone the surrender of a person facing prosecution or serving a
sentence even if all necessary extradition proceedings have been
completed.402

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision;403 for Saint Lucia, the decision would be made by the At-
torney-General.404

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.4%5 The article also
provides that these objects shall be surrendered to the Requesting
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State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to insure that the property
is returned as soon as practicable. This paragraph also permits the
Requested State to defer surrender altogether if the property is
needed as evidence in the Requested State.

Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.496 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained.407

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on detention, trial, or punishment of an extraditee for addi-
tional offenses, or extradition a third State, (1) if the extraditee
leaves and returns to the Requesting State, or (2) if the extraditee
does not leave the Requesting State within ten days of being free
to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State, the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind.

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
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rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State.408

ARTICLE 16—TRANSIT

Paragraph 1 gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.4%9 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in Saint Lucia, or via INTERPOL channels. The
negotiators agreed that the diplomatic channels will be employed
as much as possible for requests of this nature. A person may be
detained in custody during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. It also permits the transit State to detain a
fugitive until a request for transit is received and executed, so long
as the request is received within 96 hours of the unscheduled land-
ing.

Saint Lucia does not appear to have specific legislation on this
matter, and the Saint Lucia delegation stated that its Government
would seek implementing legislation for this article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Saint Lucia in connection with a request from
Saint Lucia for extradition before the courts in this country, and
the Saint Lucia Attorney General will arrange for the representa-
tion of the United States in connection with United States extra-
dition requests to Saint Lucia.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State. The negotiators agreed that in some cases the Requested
State might wish to retain private counsel to assist it in the pres-
entation of the extradition request. The Attorney General of Saint
Lucia has a very small staff, and might need to enlist outside coun-
sel to aid in handling a complex, contested international extra-
dition proceeding. It is anticipated that in such cases the fees of
private counsel retained by the Requested State would be paid by
the Requested State. The negotiators also recognized that cases
might arise in which the Requesting State would wish to retain its
own private counsel to advise it on extradition matters or even as-
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sist in presenting the case, if the Requested State agrees. In such
cases the fees of private counsel retained by the Requesting State
must be paid by the Requesting State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General’s Chambers in Saint
Lucia may consult with each other with regard to an individual ex-
tradition case or on extradition procedures in general. A similar
provision is found in other recent U.S. extradition treaties.410

The article also states that consultations shall include issues in-
volving training and technical assistance. At the request of Saint
Lucia, the United States delegation promised to recommend train-
ing and technical assistance to better educate and equip prosecu-
tors and legal officials in St. Lucia to implement this treaty.

During the negotiations, the Saint Lucia delegation expressed
concern that the United States might invoke the Treaty much more
often than St. Lucia, resulting in an imbalance in the financial ob-
ligations occasioned by extradition proceedings. While no specific
Treaty language was adopted, the United States agreed that con-
sultations between the Parties under Article 18 could address ex-
traordinary expenses arising from the execution of individual extra-
dition requests or requests in general.

ARTICLE 19—APPLICATION

This Treaty, like most other United States extradition treaties
negotiated in the past two decades, is expressly made retroactive,
and accordingly covers offenses that occurred before the Treaty en-
tered into force, provided that they were offenses under the laws
of both States at the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty is to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1972 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1972 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either State. Termi-
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nation shall become effective six months after notice of termination
is received.

Technical Analysis of The Extradition Treaty Between The
United States of America and the Grand Duchy of Luxem-
bourg signed October 1, 1996

On October 1, 1996, the United States signed a treaty on extra-
dition with the Grand Duchy of Luxembourg (hereinafter “the
Treaty”). In recent years, the United States has signed similar
treaties with many other countries as part of a highly successful
effort to modernize our law enforcement relations. The new extra-
dition treaty will replace the treaty now in force,411 and it con-
stitutes an important step forward in the United States’ efforts to
win the cooperation of foreign nations in combating crime.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed. Luxembourg has its own extra-
dition legislation that will apply to U.S. requests under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

This article, like the first article in every recent United States
extradition treaty, formally obligates each Contracting State to ex-
tradite to the other Contracting State persons charged with, found
guilty of, or convicted of an extraditable offense, subject to the pro-
visions of the Treaty.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
constitutes an extraditable offense. The Treaty, like most recent
United States extradition treaties, including those with Costa Rica,
Ireland, Italy, Jamaica, Jordan, Sweden (Supplementary Conven-
tion) and Thailand, does not list the offenses for which extradition
may be granted.

Paragraph 1 permits extradition for an offense punishable under
the laws of both Contracting States by deprivation of liberty (i.e.,
imprisonment or other form of detention) for a maximum period of
more than one year or by a more severe penalty. As Luxembourg
law provides for maximum and minimum sentences, the term
“maximum” was included to make clear that the Requested State
is to look only to the upper limit of the potential penalty when de-
termining whether an offense meets that requirement of being pun-
ishable by more than one year. By defining extraditable offenses in
terms of “dual criminality” and the requirement of being a felony
rather than listing each extraditable crime, the Treaty obviates the
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need to renegotiate or supplement it should the Contracting States
pass laws dealing with a new type of criminal activity or if the list
inadvertently fails to cover an important type of criminal activity
punishable in both nations.

Paragraph 1(a) makes clear that attempts to commit and partici-
pation as an accomplice or accessory to the commission of an extra-
ditable offense are also extraditable offenses if the dual criminality
and minimum penalty provisions of paragraph 1 are met. Para-
graph 1(b) follows the practice of recent extradition treaties in pro-
viding that offenses under paragraph 1 include conspiring to com-
mit an offense, or in the case of Luxembourg, being a member of
an association of wrongdoers, the equivalent in Luxembourg of a
U.S. conspiracy offense.

Paragraph 2 provides that a person who has already been sen-
tenced in the Requesting State may be extradited only if more than
six months of his or her sentence remains to be served. Most U.S.
extradition treaties signed in recent years do not contain such a re-
quirement, but provisions of this kind do appear in some recent
United States extradition treaties.412

Paragraph 3 reflects the intention of the Contracting States to
interpret the principles of this article broadly. Judges in foreign
countries often are confused by the fact that many United States
federal statutes require proof of certain elements (such as use of
the mails or interstate transportation) solely to establish jurisdic-
tion in United States federal courts. Because these judges know of
no similar requirements in their own criminal law, they occasion-
ally have denied the extradition of fugitives sought by the United
States on this basis. This paragraph requires that such elements
be disregarded in applying the dual criminality principle. For ex-
ample, it will ensure that Luxembourg authorities treat United
States mail fraud charges in the same manner as fraud charges
under state laws, and view the federal crime of interstate transpor-
tation of stolen property in the same manner as unlawful posses-
sion of stolen property. This paragraph also requires the Requested
State to disregard differences in the categorization of an offense in
determining whether dual criminality exists, and to overlook mere
differences in the terminology used to describe the offense in the
laws of each country. A similar provision is included in all recent
United States extradition treaties.

Paragraph 4 states that an offense will be extraditable regardless
of where the act constituting the offense was committed. This pro-
vision deals with the fact that federal crimes may involve acts com-
mitted wholly outside United States territory. American jurispru-
dence recognizes the jurisdiction of United States courts to hear
criminal cases involving offenses committed outside the United
States if the crime was intended to, or did, have effects in the
United States, or if the legislative history of the statute shows
clear congressional intent to assert such jurisdiction.413 The Con-
tracting States agreed that this provision does not mean that the
Requested State loses jurisdiction to prosecute an offense commit-
ted within its territory if the Requesting State transmits a request
prior to the Requested State’s prosecution. The Requested State
could postpone extradition under provisions relating to temporary
and deferred surrender, and if prosecution in the Requested State
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occurs, extradition shall occur consistent with other provisions of
the Treaty.

Paragraph 5 provides that if a request includes, in addition to an
offense extraditable under the Treaty, an offense that would be ex-
traditable but for the condition regarding the amount of punish-
ment that may be imposed, the Requested State shall grant extra-
dition for the latter offense. The wording of the article is based on
Article 3(2) of the Council of Europe Convention on Extradition,
and the contracting parties agreed that it meant that once extra-
dition is granted for an extraditable offense, it shall also be granted
for any other offense set forth even if the latter offense is punish-
able by deprivation of liberty for a period shorter than that set
forth in the Treaty, as long as all other requirements for extra-
dition are met. Thus, if Luxembourg agrees to extradite to the
United States a fugitive wanted for prosecution on an offense pun-
ishable by more than a year, the United States may also obtain ex-
tradition for misdemeanor offenses, specifically offenses punishable
by a year or less, as long as those offenses are also recognized as
criminal offenses in Luxembourg. Thus, the Treaty incorporates re-
cent United States extradition practice by permitting extradition
for misdemeanors committed by a fugitive when extradition is
granted for a more serious extraditable offense. This practice is
generally desirable from the standpoint of both the fugitive and the
Requesting State in that it permits all charges to be disposed of
more quickly, thereby facilitating trials while evidence is fresh and
permitting the possibility of concurrent sentences. Provisions ad-
dressing this issue are also found in recent United States extra-
dition treaties with Australia, Costa Rica, Ireland and Italy.

Paragraph 6 permits the Requested State to deny extradition if
prosecution of the offense or execution of the penalty would be
barred by the Requested State’s statute of limitations. Other trea-
ties have similar provisions which permit or require denial of a re-
quest if the statute of limitations would have run in the Requested
State had the offense been committed in that state.4'4 The prac-
tical effect of the provision is to permit the Requested State to
oblige the Requesting State to comply with the prescriptive laws of
the Requested State. Even if the statute of limitations has expired
in the Requested State, the denial of extradition is not automatic.
In the United States, the decision whether to grant or deny extra-
dition would be made by the Secretary of State. In Luxembourg, a
court has the power to recommend a grant or denial of extradition
to the government, with all relevant factors considered in the deci-
sion-making process. The negotiators agreed that one important
consideration is whether there has been any tolling, interruption or
suspension of the statute of limitations in the Requesting State.
The last sentence of paragraph 6 requires the parties, insofar as
possible, to take into consideration whether the statute has been
tolled in the Requesting State.

ARTICLE 3—NATIONALITY

Article 3 provides that neither State shall be required to extra-
dite its own nationals, but the Executive Authority of the United
States may do so at its discretion. The United States does not deny
extradition on the basis of the offender’s citizenship,4'5 and our
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long-standing policy is to draw no distinction between citizens and
others for extradition purposes. Luxembourg, like a number of
other European jurisdictions, indicated that it could not agree to
extradition of a national under any circumstances.

Paragraph 2 provides that if the Requested State refuses extra-
dition solely on the basis of the nationality of the offender, that
State must submit the case to its authorities for prosecution if
asked by the Requesting State. Similar provisions are found in
many United States extradition treaties.416

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 prohibits extradition for political offenses. This is a
standard provision in recent United States extradition treaties.

Paragraph 2 describes seven categories of offenses that, for the
Furposes of the Treaty, shall not be considered to be political of-
enses.

First, the political offense exception does not apply to a murder
or willful crime against the person of a Head of State of the Con-
tracting States or a member of the Head of State’s family.

Second, the political offense exception does not apply to an of-
fense for which both Contracting States are obligated pursuant to
a multilateral international agreement either to extradite the per-
son sought or to submit the case to their competent authorities for
decision regarding prosecution, such as the United Nations Con-
vention Against the Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances.417

Third, as set forth in Article 4(2)(c), the parties agreed that the
political offense exception does not apply to murder, manslaughter,
malicious wounding or inflicting grievous bodily harm.

Fourth, as set forth in Article 4(2)(d), the parties agreed that the
political offense exception does not apply to offenses involving kid-
napping, abduction, or unlawful detention, including hostage tak-
ing.
Fifth, as set forth in Article 4(2)(e), the parties agreed that the
political offense exception does not apply to the placement or use
of an explosive, incendiary or destructive device or substance capa-
ble of endangering life or doing grievous bodily harm. Articles
4(2)(c), (d) and (e) narrow the scope of the political offense excep-
tion to exclude terrorist-type offenses and ensure that extradition
will be mandatory under the Treaty for such offenses.

The sixth and seventh exceptions set forth in Articles 4(2)(f) and
(g) ensure that attempts to commit, participation in the commission
of, an “association of wrongdoers” under Luxembourg law and a
conspiracy under U.S. law are not considered political offenses
under the Treaty when they relate to an offense covered by Articles
4(2)(a)-(e).

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State determines that the re-
quest was politically motivated.41®8 The negotiators agreed that
under paragraph 3 the executive authority may refuse extradition
when a request is not made in good faith or when, in the execu-
tive’s judgment, the fugitive will not be able to obtain a fair trial
in the Requesting State. Under United States law and practice, the
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Secretary of State has the sole discretion to determine whether an
extradition request is based on improper political motivation.419

Paragraph 4 states that the executive authority of the Requested
State shall refuse extradition for offenses under military law that
are not punishable under ordinary criminal law.420

ARTICLE 5—F1scAL OFFENSES

Some United States extradition treaties contain provisions per-
mitting extradition for fiscal offenses. Article 5 balances the inter-
ests of the united States in prosecuting major offenders for all of-
fenses, including tax offenses, and the interests of Luxembourg,
which has generally refused to assist other nations enforce their
tax laws. This article allows extradition if a fugitive has engaged
in other serious criminal activity, for instance drug trafficking or
organized criminal activity, even if the admissible evidence of the
other activity is insufficient to assure a conviction.

Paragraph 1 provides that the executive authority of the Re-
quested State shall have discretion to deny extradition when the of-
fense for which extradition is requested is a fiscal offense.

Paragraphs 2(a) and (b) define fiscal offenses for purposes of the
Treaty as offenses relating to the reporting and payment of taxes
or customs duties and offenses relating to currency exchange laws.

Paragraph 3 provides that an offense that would otherwise be a
fiscal offense under Article 5(2) may nonetheless be considered not
to be a fiscal offense if it relates to drug trafficking, a crime of vio-
lence, or other criminal acts of a particularly serious nature. The
parties agreed that the drug trafficking offense, crime of violence,
or other crime must be particularly serious to fall within this para-
graph. It was also agreed that the offense may nonetheless be con-
sidered not to be a fiscal offense even though extradition is not
sought for the other criminal activity, e.g., for drug trafficking or
violent criminal activity.

ARTICLE 6—PRIOR PROSECUTION

This article, while prohibiting extradition if a person has been
prosecuted in the Requested State for the same offense, permits ex-
tradition when the person sought is charged by each Contracting
State with different offenses arising out of the same basic trans-
action.

Paragraph 1, which prohibits extradition if the person sought has
been convicted or acquitted in the Requested State for the offense
for which extradition is requested, is similar to language present
in many United States extradition treaties. This provision applies
only when the person sought has been convicted or acquitted in the
Requested State of exactly the same crime that is charged in the
Requesting State. It is not enough that the same facts were in-
volved. Thus, if the person sought is accused by one Contracting
State of illegally smuggling narcotics into that country and is
charged by the other Contracting State with unlawfully exporting
the same shipment of drugs, an acquittal or conviction in one Con-
tracting State does not insulate that person from extradition be-
cause different crimes are involved. The negotiators agreed that ex-
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tradition is not to be denied on the basis that a fugitive has been
prosecuted in a third state for the same offense.

Paragraph 2 makes it clear that neither Contracting State may
refuse to extradite a person sought on the basis that the Requested
State’s authorities declined to prosecute the person or instituted
and later discontinued proceedings against the person. This provi-
sion was included because a decision of the Requested State to fore-
go prosecution or to drop charges previously filed could be the re-
sult of a failure to obtain sufficient evidence or witnesses for trial,
whereas the Requesting State’s prosecution might not suffer from
the same impediments. This provision should enhance the ability
of the Contracting States to extradite to the jurisdiction with the
better chance of a successful prosecution.

ARTICLE 7—CAPITAL PUNISHMENT AND HUMANITARIAN CONCERNS

Paragraph 1 requires the Requested State to refuse extradition
when the offense for which extradition is sought is punishable by
death in the Requesting State, but not in the Requested State, un-
less the Requesting State provides sufficient assurances that the
death penalty will not be imposed or, if imposed, will not be carried
out. Similar provisions are found in many recent United States ex-
tradition treaties.421

The Luxembourg delegation insisted on this provision, noting
that Luxembourg would not accept a treaty that suggested it had
discretion to allow a person to be extradited who might receive a
death penalty.

Paragraph 2 permits the executive authority of the Requested
State to refuse extradition on humanitarian grounds. Under cur-
rent Luxembourg law, the only humanitarian factors to be taken
into consideration are youth, old age or health. Luxembourg in-
sisted on having a provision similar to those included in other Ben-
elux treaties, specifically, treaties signed with Belgium and the
Netherlands422. Similar provisions are found in many extradition
treaties.423 When a case presents compelling humanitarian con-
cerns, the Requested State is to contact the Requesting State to de-
termine whether there is a method for handling the case that will
alleviate the humanitarian concerns. If so, assurances may be pro-
vided and the extradition may proceed.

ARTICLE 8—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets forth the documentary and evidentiary require-
ments for an extradition request. Similar articles are found in most
recent United States extradition treaties.

Paragraph 1 requires that each formal request for extradition be
made through the diplomatic channel. A formal extradition request
may be preceded by a request for the provisional arrest of the per-
son sought pursuant to Article 12. Provisional arrest requests need
not be made through the diplomatic channel provided that the re-
quirements of Article 12 are met.

Paragraph 2 specifies the information that must accompany each
request for extradition under the Treaty. Most of the items listed
in paragraph 2 enable the Requested State to determine quickly
whether extradition is appropriate under the Treaty. For example,
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paragraph 2(c) calls for “the text of the law describing the essential
elements of the offense for which extradition is requested,” which
enables the Requested State to determine easily whether a lack of
dual criminality is an appropriate basis for denying extradition.
Paragraph 2(e) facilitates the determination regarding the statute
of limitations under Article 1(6) by requiring information both on
the time limit for prosecution and on interruption or suspension of
the time limit.

Paragraph 3 lists the additional information required when the
person is sought for trial in the Requesting State. Paragraph 3 (c)
requires that if the person sought has not been convicted of the
crime for which extradition is requested, the Requesting State
must provide, in addition to a copy of the arrest warrant and
charging document, “such information as would justify the commit-
tal for trial of the person if the offense had been committed in the
Requested State.” In Luxembourg, as in many European nations,
the law permits extradition without review of any evidence, pro-
vided the arrest warrant and formal documents are presented.
Under U.S. law, there must be an examination of the facts to es-
tablish probable cause to believe that an offense was committed
and that the fugitive committed it.424 This provision requires that
the Requesting State submit such information as meets the re-
quirements of the Requested State.

Paragraph 4 lists the information needed, in addition to the re-
quirements of paragraph 2, when the person sought has already
been found guilty of an offense in the Requesting State. It clarifies
that once a conviction has been obtained, no showing of probable
cause is required. In essence, the fact of conviction speaks for itself,
a position taken in recent United States court decisions even ab-
sent a specific treaty provision.425 Paragraph 4(d) requires that if
a person has been convicted but not yet sentenced, the Requesting
State must provide a copy of the warrant for the arrest of the per-
son sought and affirm an intention to impose a sentence.

Paragraph 4(e) provides that if a person sought was found guilty
in absentia, the documentation required includes both proof of con-
viction and the same documentation as in cases in which no convic-
tion has been obtained. This provision is consistent with the long-
standing United States policy of requiring such documentation in
the extradition of persons convicted in absentia. Convictions in
absentia are extremely rare under Luxembourg law.

ARTICLE 9—SUPPLEMENTARY INFORMATION

This article states that if the Requested State considers the infor-
mation furnished in support of the request for extradition insuffi-
cient under its law with respect to extradition, it may ask that the
Requesting State submit supplementary information and fix a time
limit for receipt of this information. This article is intended to per-
mit the Requesting State to cure defects in the request and accom-
panying materials that are found by a court in the Requesting
State or by the attorney acting on behalf of the Requesting State,
and to permit the court, in appropriate cases, to grant a reasonable
continuance to obtain, translate, and transmit additional materials.
A similar provision is found in other United States extradition
treaties.426
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Paragraph 2 indicates that if the person whose extradition is re-
quested is under arrest and the supplementary information re-
quested is not sufficient or does not arrive within the time speci-
fied, the person may be released from custody, but the Requesting
State may, nonetheless, make a new request for extradition.

Paragraph 3 requires that when a person so held is released, the
Requested State shall notify the Requesting State as soon as prac-
ticable.

ARTICLE 10—ADMISSIBILITY OF DOCUMENTS

Article 10 pertains to the authentication procedures for the docu-
ments provided by the Requesting State so that the documents are
received and admitted in the Requested State’s extradition proceed-
ing.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be admitted
into evidence if they are authenticated by the U.S. Department of
State. When Luxembourg is the Requesting State, the documents
are to be admitted into evidence in the U.S. extradition proceeding
if they have been certified by the principal diplomatic or consular
officer of the United States resident in Luxembourg, as is provided
under United States extradition law.427

Paragraph (c¢) provides that documents shall also be admitted
into evidence if authenticated in any other manner accepted by the
law of the Requested State. For example, there may be information
in the Requested State itself which is relevant and probative to ex-
tradition, and the Requested State itself is free under (c) to utilize
that information if the information satisfies the ordinary rules of
evidence in that state. This ensures that evidence that is accept-
able under the evidentiary rules of the Requested State may be
used in extradition proceedings even if it is not otherwise authenti-
cated pursuant to the Treaty. This paragraph also should ensure
that relevant evidence, which would normally satisfy the evi-
dentiary rules of the requested country, is not excluded at the ex-
tradition hearing simply because of an inadvertent error or omis-
sion in the authentication process.

ARTICLE 11—TRANSLATION

This article requires that all documents submitted by Luxem-
bourg be translated into English and that all documents submitted
by the United States be translated into French.

ARTICLE 12—PROVISIONAL ARREST

This article describes the process by which a person sought in
one Contracting State may be arrested and detained in the other
while the formal extradition documentation is prepared by the Re-
questing State.

Paragraph 1 provides that a request for provisional arrest may
be made through the diplomatic channel or directly between the
United States Department of Justice and the Ministry of Justice of
Luxembourg. The provision also specifies that INTERPOL may be
used to transmit such a request.
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Paragraph 2 sets forth the information that the Requesting State
must provide in support of such a request.

Paragraph 3 requires that the Requested State notify the Re-
questing State without delay of the disposition of its application for
provisional arrest and the reasons for any denial.

Paragraph 4 provides that the person who is provisionally ar-
rested may be released from detention if the Requesting State does
not submit a fully documented request for extradition to the execu-
tive authority of the Requested State within 60 days of the provi-
sional arrest. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Luxem-
bourg.428

Although the person sought may be released from custody if the
documents are not received within the 60-day period or any exten-
sion thereof, the extradition proceedings against the fugitive need
not be dismissed. The final paragraph in this article makes it clear
that the person may be taken into custody again, and the extra-
dition proceedings may commence, if the formal request and sup-
porting documents are presented subsequently.

ARTICLE 13—DECISION AND SURRENDER

This article provides that the Requested State promptly notify
the Requesting State of its decision on the request for extradition.
The delegations agreed the notification could be through informal
channels, such as the respective Justice Ministries, and that formal
notice in the form of a diplomatic note should follow. If the request
is denied in whole or in part, the Requested State must explain the
reasons for the denial. If extradition is granted, this article re-
quires authorities of the Contracting States to agree on a time and
place for the surrender of the person sought. The Requesting State
must remove the person within such time as may be prescribed by
the law of the Requested State or the person may be discharged
from custody, and the Requested State may subsequently refuse to
extradite the person for the same offense. United States law re-
quires that surrender occur within two calendar months of a find-
ing that the person is extraditable,42° or of the conclusion of any
litigation challenging that finding,43° whichever is later. The law in
Luxembourg does not specify a time by which a person must be re-
moved.

In addition, paragraph 5 requires that the period of time spent
in custody in the Requested State pursuant to the Requesting
State’s extradition request be subtracted from the period of deten-
tion to be served in the Requesting State. Providing credit for time
in detention awaiting extradition is in accordance with current U.S.
policy and practice.

ARTICLE 14—TEMPORARY AND DEFERRED SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. This article provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
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sion of the proceedings against the person and the full execution
of any punishment imposed.

Paragraph 1 provides for the temporary surrender of a person
sought for prosecution in the Requesting State who is being pro-
ceeded against or serving a sentence in the Requested State. A per-
son thus surrendered shall be returned to the Requested State at
the conclusion of the proceedings in the Requesting State. The time
spent in detention in the territory of the Requesting State is to be
deducted from the time remaining to be served in the Requested
State. Such temporary surrender furthers the interests of justice in
that it permits trial of the person sought while evidence and wit-
nesses are more likely to be available, thereby increasing the prob-
ability of a successful prosecution. Such transfer may also be ad-
vantageous to the person sought in that it: (1) permits resolution
of the charges sooner; (2) may make it possible for any sentence to
be served in the Requesting State concurrently with the sentence
in the Requested State; and (3) permits a defense against the
charges while favorable evidence is fresh and more likely to be
available. Such provisions are found in many recent extradition
treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the initiation of extradition proceed-
ings against a person who is serving a sentence in the Requested
State until the full execution of any punishment that has been im-
posed.431 The wording of the provision also allows the Requested
State to postpone the surrender of a person facing prosecution or
serving a sentence even if all necessary extradition proceedings
have been completed.

ARTICLE 15—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties in listing some of the factors that the executive
authority of the Requested State must consider when reviewing re-
quests from two or more countries for the extradition of the same
person. For the United States, the Secretary of State decides to
which country the person should be surrendered.432

ARTICLE 16—SEIZURE AND SURRENDER OF PROPERTY

This article permits the seizure by the Requested State of all
items including articles, documents and other evidence connected
with the offense for which extradition is requested to the extent
permitted by the Requested State’s internal law. The article also
provides that these items may be surrendered to the Requesting
State upon the granting of the extradition or even if extradition
cannot be effected due to the death, disappearance or escape of the
person sought.

Paragraph 2 states that the Requested State may condition its
surrender of items upon satisfactory assurances that the items will
be returned to the Requested State as soon as practicable. Para-
graph 2 also permits the surrender of items to be deferred if they
are needed as evidence in the Requested State.
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In Paragraph 3, surrender of items under this provision is ex-
pressly made subject to due respect for the rights of third parties
in such property.

ARTICLE 17—RULE OF SPECIALITY

This article deals with the principle known as the rule of special-
ity, a standard aspect of United States extradition practice. De-
signed to ensure that a fugitive surrendered for one offense is not
tried for other crimes, the rule of speciality prevents a request for
extradition from being used as a subterfuge to obtain custody of a
person for trial or execution of a sentence on different charges that
are not extraditable or properly documented in the request.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for: (1) the of-
fense for which extradition was granted or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) an offense committed
after the extradition; or (3) an offense for which the executive au-
thority of the Requested State consents.433 The Contracting Parties
agreed that the lesser included offense need not be a felony.

Paragraph 1(c) permits the Requested State to require the Re-
questing State seeking consent to prosecute for new charges to sub-
mit documents identified in Article 8 and a statement of the posi-
tion of the person whose extradition is sought. The contracting par-
ties agreed that a statement from the attorney representing the fu-
gitive would be sufficient and that the Requesting State may, in
appropriate circumstances, submit a statement that the fugitive de-
clined to make a statement. Paragraph 1(c) permits the Requesting
State to detain the person extradited for 75 days or for such longer
period as the Requested State may authorize while the Requested
State makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third state without the consent of the Requested
State.

Paragraph 3 removes the restrictions of paragraphs 1 and 2 on
detention, trial, or punishment of an extradited person for addi-
tional offenses or extradition to a third state if: (1) the extradited
person leaves the Requesting State after extradition and volun-
tarily returns to it; or (2) the extradited person does not leave the
Requesting State within 15 days of being free to do so.

ARTICLE 18—SIMPLIFIED EXTRADITION

Persons sought for extradition often elect to waive their right to
extradition proceedings in order to expedite their return to the Re-
questing State. This article provides that when a fugitive waives
extradition in accordance with the laws of the Requested State, the
person may be returned to the Requesting State as expeditiously
as possible without further proceedings.

United States practice dictates that when a fugitive waives ex-
tradition and voluntarily returns to the Requesting State, the rule
of speciality does not apply. However, under Luxembourg law, the
rule of speciality does apply in such cases. The United States
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agreed to recognize such application upon the receipt of an accom-
panying diplomatic note indicating that the rule of specialty is ap-
plicable to the extradition.

ARTICLE 19—TRANSIT

Paragraph 1 gives each Contracting State the power to authorize
transit through its territory of a person being surrendered to the
other Contracting State by a third state. A person in transit may
be detained in custody during the transit period. Requests for tran-
sit are to contain a description of the person being transported and
a brief statement of the facts of the case for which the person is
sought. Requests for transit may be made through the diplomatic
channel, directly between the United States Department of Justice
and the Ministry of Justice of Luxembourg, or through the facilities
of INTERPOL. Requests for transit may be denied for a national
of the Requested State or for a person sought for prosecution or to
serve a sentence in the Requested State.

Paragraph 2 describes the procedure each Contracting State
should follow when seeking to transport a person in custody
through the territory of the other. Under this provision, no advance
authorization is needed if the person in custody is in transit to one
of the Contracting States and is traveling by aircraft and no land-
ing is scheduled in the territory of the other. Should an unsched-
uled landing occur, a request for transit may be required at that
time, and the Requested State may grant such a request. It also
provides for the transit State to detain a fugitive until a request
for transit is received and executed, so long as the request is re-
ceived within 96 hours of the unscheduled landing.

ARTICLE 20—REPRESENTATION AND EXPENSES

Paragraph 1 provides that the Requested State shall, by all legal
means within its power, advise, assist, appear in court for and rep-
resent the interests of the Requesting State in extradition request
proceedings. Thus, the United States will provide complete rep-
resentation for Luxembourg. As Luxembourg law prohibits either a
government attorney or private counsel from representing the
United States before its courts in an extradition proceeding, Lux-
embourg is not able to represent the United States in a reciprocal
fashion. Luxembourg also indicated that communications between
the Public Prosecutor and representatives of the United States re-
garding a request for extradition may be improper. The Luxem-
bourg Ministry of Justice will review requests for extradition and
communicate with United States authorities.

Paragraph 2 states that the Requesting State shall bear the ex-
penses of translation and transportation of the person sought, and
that the Requested State shall pay all other expenses.

Paragraph 3 provides that neither Contracting State shall make
a pecuniary claim against the other in connection with extradition
proceedings, including arrest, detention, examination and surren-
der of the person sought. This includes any claim by the person
sought for damages, reimbursement of legal fees, or other expenses
occasioned by the execution of the extradition request.
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ARTICLE 21—CONSULTATION

This article provides that the United States Department of Jus-
tice and the Ministry of Justice of Luxembourg may consult with
each other, directly or through INTERPOL, regarding an individual
extradition case or extradition procedures in general. A similar pro-
vision is found in other recent United States extradition treaties.434

ARTICLE 22—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the last two decades, is expressly made retroactive to
cover offenses that occurred before as well as after the Treaty en-
ters into force. The negotiators agreed that for this provision to
apply, the conduct had to have been criminal in both the Request-
ing and Requested States at the time it occurred.

ARTICLE 23—RATIFICATION AND ENTRY INTO FORCE

The first two paragraphs of this article contain standard treaty
language providing for the exchange of instruments of ratification
and specifies the day on which the Treaty will enter into force after
the exchange.

Paragraph 3 provides that the 1883 Treaty and the Supple-
mentary Convention of 1935 will cease to have any effect upon the
entry into force of the Treaty, but extradition requests pending
when the Treaty enters into force will nevertheless be processed to
conclusion under the 1883 Treaty and the 1935 Supplementary
Convention. Nonetheless, Article 2 of this Treaty becomes applica-
ble. This assures that such a case may proceed if the dual criminal-
ity requirements of this Treaty are met. In addition, Article 14 of
this Treaty, which addresses temporary and deferred surrender,
and Article 17, which concerns the rule of speciality, will apply in
such extradition proceedings. This means that if a person found ex-
traditable under the 1883 Treaty and Supplementary Convention of
1935 is serving a sentence in the Requested State when this Treaty
enters into force, the Requested State has discretion to grant tem-
porary surrender. The Requested State may also waive the applica-
tion of the rule of speciality if it is persuaded that it is in the inter-
ests of justice to do so.

ARTICLE 24—TERMINATION

This article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
State. Termination becomes effective six months after the date of
such notice.

Technical Analysis of The Protocol to the Extradition Treaty
Between the United States of America and the United
Mexican States of May 4, 1978 Signed September 2, 1998

The Protocol to the Extradition Treaty between the United
States of America and the United Mexican States of May 4, 1978
(“the Protocol”) was signed in Washington, D.C., on November 13,
1997. The Protocol authorizes the temporary extradition to the Re-
questing Party of individuals charged with crimes there who are
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serving penal sentences in the Requested Party. Absent the author-
ization provided by the Protocol, surrender through the extradition
process of persons already convicted and sentenced in the country
from which extradition is sought must generally be deferred until
the completion of their sentences, by which time the evidence in
the other country may no longer be compelling or available. Pursu-
ant to the Protocol, such individuals, after the Requested Party has
granted a request for their extradition, can be temporarily surren-
dered to the Requesting Party for purposes of immediate prosecu-
tion and then returned to the Requested Party for the completion
of their original sentences.

The Protocol serves as a supplement to, and is incorporated as
a part of, the existing Extradition Treaty between the United
States of America and the United Mexican States, which was
signed at Mexico on May 4, 1978, and entered into force on Janu-
ary 25, 1980 (“the Treaty”).435 The mechanism established by the
Protocol is a standard feature in treaties concluded between the
United States and other countries in recent years.436 The addition
of this mechanism to the U.S.-Mexico Treaty serves to improve the
bilateral extradition process in light of modern treaty practice and
modern patterns of chronic criminal behavior. It is in accordance
with Declaration of the Mexican-U.S. Alliance Against Drugs,
signed at Mexico City on May 6, 1997, in which Presidents Clinton
and Zedillo stated their intention to “ensure that fugitives are ex-
peditiously and with due legal process brought to justice and are
unable to evade justice in one of our countries by fleeing to or re-
maining in the other.”

The following technical analysis of the Protocol was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1

Article 1, paragraph 1, of the Protocol changes the title of Article
15 of the Treaty from “Delayed Surrender” to “Delayed and Tem-
porary Surrender.”

Paragraph 2 of Article 1 describes the new mechanism of tem-
porary extradition for individuals serving sentences in the Re-
quested Party. It adds two new paragraphs to Article 15 of the
Treaty. The first new provision, new Article 15(2), sets forth the
substantive authorization for the Requested Party to allow the tem-
porary surrender to the Requesting Party of individuals who have
been found extraditable, but have already been convicted and sen-
tenced in the Requested Party. Prior to this amendment, Article 15
of the Treaty provided only that the surrender of such individuals
(or of persons against whom charges had been initiated) could be
deferred until the punishment imposed against them had been fully
executed. To prevent the injustice potentially created by prolonged
delays prior to surrender, the expedited transfer procedure of the
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new Article 15(2) provides another option to assist both govern-
ments in the effective pursuit and prosecution of criminal fugitives.

The mechanism of temporary surrender applies only to those who
have been sentenced in the Requested Party. It does not encompass
persons who are simply facing charges in the Requested Party or
against whom proceedings have been initiated, but not completed,
because Mexican law does not permit the absence of defendants or
the transfer of jurisdiction over them prior to sentencing. Similarly,
as in analogous provisions of other extradition treaties to which the
United States is a party, the Protocol does not apply to those being
sought by the Requesting Party for service of a previously-imposed
sentence, because the rationale for the mechanism—the prosecu-
tion of the extraditee while the case is still viable—is not impli-
cated for those individuals who have already been convicted.

New Article 15(2) further states that the surrendered person
“shall be kept in custody in the Requesting State, and shall be re-
turned to the Requested State after conclusion of the proceedings,
in accordance with conditions to be determined by agreement of the
Parties.” It is anticipated that extradition authorities in Mexico
and the United States will consult to develop case-specific agree-
ments between the two governments, which will be transmitted
through diplomatic channels and based on formal, written commit-
ments by the pertinent federal and/or state officials with jurisdic-
tion and the authority to make such commitments. The agreements
will typically address arrangements for the transfer and mainte-
nance of custody of the prisoners and their return to the Requested
Party, as well as any extraordinary matters that may be relevant,
such as the proper handling of individuals requiring medical treat-
ment or the appropriate disposition of a prisoner who commits new
crirges in the Requesting Party during the period of temporary sur-
render.

The negotiators agreed that the new temporary surrender mech-
anism established by the Protocol will be reserved for exceptional
situations, in which the interests of justice cannot or may not oth-
erwise be served. To further that understanding, the negotiators
further agreed that each request for temporary surrender should be
justified by evidence of the dangerousness of the requested person
and the seriousness of the offense charged in the Requesting Party
(as generally provided in the Requesting Party’s extradition re-
quest), as well as an explanation of the loss of evidence or witness
testimony likely or certainly to result from deferred extradition.

The second provision added to Article 15 of the Treaty, new Arti-
cle 15(3), states that a temporarily surrendered person who is ac-
quitted in the Requesting Party shall receive credit in the Re-
quested Party for the time spent in custody in the Requesting
Party. This provision is included to ensure that, regardless of the
laws or regulations generally applicable to persons in custody else-
where, no individual will lose custodial credit for time spent in
such status in a jurisdiction in which a conviction is not obtained.

ARTICLE 2

Paragraph 1 of Article 2, provides that the provisions of the Pro-
tocol are to be viewed as integral parts of the Treaty, and their in-
terpretation governed by principles therein.
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Paragraph 2 of the Article, which states that the requirements
of the prisoner transfer treaty between Mexico and the United
States*37 do not apply to temporary surrenders under the Protocol,
was included to make it clear that the consent of the individual
being temporarily surrendered is not required. Under the Protocol,
the person being surrendered will already have been found extra-
ditable, a process not involving consent, and will be transferred to
face prosecution. The prisoner transfer treaty, on the other hand,
requires the consent of the prisoner and results in the service of
a sentence in the receiving country.

Paragraph 3 contains standard treaty language providing that
the Protocol shall be subject to ratification and that it will enter
in force on the date of exchange of instruments of ratification be-
tween the Parties. It will terminate upon termination of the Treaty
as provided in Article 23 of that instrument.

Technical Analysis of The Extradition Treaty Between The
United States of America and the Republic of Poland
signed July 10, 1996

On July 10, 1996, the United States signed a treaty on extra-
dition with the Republic of Poland (hereinafter “the Treaty”). In re-
cent years, the United States has signed similar treaties with
many other countries as part of a highly successful effort to mod-
ernize our law enforcement relations. The new extradition treaty
will replace the treaty now in force,438 and constitutes an impor-
tant step forward in the United States’ efforts to win the coopera-
tion of foreign nations in combating crime.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed. The Republic of Poland has its
own internal legislation43® that will apply to the United States’ re-
quests under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

This article, as with the first article in every recent United
States extradition treaty, formally obligates each Contracting State
to extradite to the other Contracting State persons charged with,
found guilty of, or convicted of an extraditable offense, subject to
the provisions of the Treaty. The article refers to prosecution “in”
the Requesting State rather than “of” the Requesting State, since
the obligation to extradite, in cases arising from the United States,
would include state and local prosecutions as well as federal cases.
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ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
constitutes an extraditable offense. The Treaty, similar to recent
United States extradition treaties with Costa Rica, Ireland, Italy,
Jamaica, Jordan, Sweden (Supplementary Convention), and Thai-
land, does not list the offenses for which extradition may be grant-
ed.

Paragraph 1 permits extradition for an offense punishable under
the laws of both Contracting States by deprivation of liberty (i.e.,
imprisonment or other form of detention) for a maximum period of
more than one year or by a more severe penalty. As Polish law pro-
vides for maximum and minimum sentences, the term “maximum”
was included to make clear that the Requested State is to look only
to the upper limit of the potential penalty when determining
whether an offense meets that requirement of being punishable by
more than one year. By defining extraditable offenses in terms of
“dual criminality” and the requirement of being a felony rather
than listing each extraditable crime, the Treaty obviates the need
to renegotiate or supplement it should the Contracting States pass
laws dealing with a new type of criminal activity or if the list inad-
vertently fails to cover an important type of criminal activity pun-
ishable in both nations.

During the negotiations, the Polish delegation stated that key of-
fenses such as drug trafficking, including operating a continuing
criminal enterprise44?, money laundering44! and offenses under the
RICO statutes442, are considered extraditable under the Treaty.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting to
commit, conspiring to commit, or otherwise participating in, an ex-
traditable offense. Conspiracy charges are frequently used in
United States criminal cases, particularly those involving complex
transnational criminal activity, so it is especially important that
the Treaty be clear on this point. Poland has no general conspiracy
statue like Title 18, United States Code, Section 371. Therefore,
paragraph 2 creates an exception to the “dual criminality” rule of
paragraph 1 by expressly making conspiracy an extraditable crime.
Similarly, this paragraph makes the Polish offense of association to
commit an offense an extraditable offense.

Paragraph 3 reflects the intention of the Contracting States to
interpret the principles of this article broadly. Judges in foreign
countries often are confused by the fact that many United States
federal statutes require proof of certain elements (such as use of
the mails or interstate transportation) solely to establish jurisdic-
tion in United States federal courts. Because these judges have not
found similar requirements in their own criminal law, they occa-
sionally have denied the extradition of fugitives sought by the
Unites States on this basis. This paragraph requires that such ele-
ments be disregarded in applying the dual criminality principle.
For example, it will ensure that Polish authorities treat United
States mail fraud charges in the same manner as fraud charges
under state laws, and view the federal crime of interstate transpor-
tation of stolen property in the same manner as unlawful posses-
sion of stolen property. This paragraph also requires the Requested



154

State to disregard differences in the categorization of an offense in
determining whether dual criminality exists, and to overlook mere
differences in the terminology used to describe the offense under
the laws of the Contracting States. A similar provision is included
in all recent United States extradition treaties.

Paragraph 4 deals with the fact that federal crimes may involve
acts committed wholly outside United States territory. American
jurisprudence recognizes the jurisdiction of United States courts to
hear criminal cases involving offenses committed outside the
United States if the crime was intended to, or did, have effects in
the United States, or if the legislative history of the statute shows
clear congressional intent to assert such jurisdiction.443 In Poland,
however, the government’s ability to prosecute extraterritorial of-
fenses is very different.444 Paragraph 4, therefore, reflects Poland’s
agreement to recognize United States jurisdiction to prosecute of-
fenses committed outside the United States if Polish law permits
it to prosecute similar offenses committed outside Poland in cor-
responding circumstances. If the law of the Requested States does
not provide for such prosecution, paragraph 4 nevertheless permits
the executive authority of the Requested State to decide, at its dis-
cretion, to grant the extradition. For the United States, this deci-
sion is made by the Secretary of State; for Poland the decision is
made by the Minister of Justice/Attorney General. A similar provi-
sion appears in several recent United States treaties.445

The Contracting States agreed that paragraph 4 does not mean
that the Requested State loses jurisdiction to prosecute an offense
committed within its territory if the Requesting State transmits a
request prior to the Requested State’s prosecution. The Requested
State could postpone extradition under provisions relating to tem-
porary and deferred surrender and if prosecution in the Requested
State occurs, extradition shall occur consistent with other provi-
sions of the Treaty.

Paragraph 5 provides that if a request includes, in addition to an
offense extraditable under the Treaty, an offense that would be ex-
traditable but for the condition regarding the amount of punish-
ment that may be imposed, the Requested State shall grant extra-
dition for the latter offense. For example, if Poland agrees to extra-
dite to the United States a fugitive wanted for prosecution on an
offense punishable by more than a year, the United States may
also obtain extradition for misdemeanor offenses, specifically of-
fenses punishable by a year or less, as long as the offenses are also
recognized as criminal offenses in Poland. Thus, the Treaty incor-
porates recent United States extradition practice by permitting ex-
tradition for misdemeanors committed by a fugitive when extra-
dition is granted for a more serious extraditable offense. This prac-
tice is generally desirable from the standpoint of both the fugitive
and the Requesting State in that it permits all charges to be dis-
posed of more quickly, thereby facilitating trials while evidence is
fresh and permitting the possibility of concurrent sentences. Provi-
sions addressing this issue are also found in recent United States
extradition treaties with Australia, Costa Rica, Ireland, and Italy.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
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(often six months) remains to be served.#46 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—F1scAL OFFENSES

This provision provides that the executive authority of the Re-
quested State shall grant extradition when the offense for which
extradition is requested is an offense connected with taxes, duties,
international transfers of funds, and importation, exportation, and
transit of goods. This is true even if the law of the Requested State
does not require the same type of fee or tax or does not regulate
fees, taxes, duties, transit of goods, and currency transactions in
the same manner as the law of the Requesting State. A similar pro-
vision exists in other United States extradition treaties.

The Polish delegation stated that a fiscal provision was essential
to ensure that extradition would be granted for fiscal offenses. This
provision makes it clear that a Requested State must find a fiscal
offense an extraditable offense even though the fiscal offenses are
not identical under the laws of the United States and Poland. For
example, a law requiring payment of a particular type of tax, such
as an inheritance tax, may exist in the Requesting State and not
in the Requested State; nevertheless, the Requested State would be
obligated to find the failure to pay an inheritance tax in the Re-
questing State an extraditable offense.

ARTICLE 4—NATIONALITY

Article 4 provides that neither State shall be required to extra-
dite its own nationals, but the Executive Authority of the United
States may do so in its discretion. The United States does not deny
extradition on the basis of the offender’s citizenship,447 and our
long-standing policy is to draw no distinction between citizens and
others for extradition purposes.

The U.S. and Polish delegations discussed this provision at great
length. In Poland, the extradition of nationals is barred by statu-
tory law only (not by the constitution), and statutory law can be
amended by treaty. Thus, this treaty would create a possibility not
currently existing for Poland to extradite one of its nationals. The
Polish delegation was unwilling to go beyond simply making the
extradition of nationals discretionary.

According to the delegation, whether Poland will extradite a par-
ticular national will depend on the facts of the case and the politi-
cal mood at the time a request for extradition is made.

The delegations also discussed the issue of dual nationality. The
Polish delegation noted that one of the driving forces for the Polish
delegation’s wanting to make extradition of nationals possible was
the concern that Poland would otherwise have to provide asylum
for all dual nationals who have no connection with the country
other than possessing its citizenship.
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Paragraph 2 provides that if the Requested State refuses extra-
dition solely on the basis of the nationality of the offender, that
State must submit the case to its authorities for prosecution if
asked by the Requesting State. Similar provisions are found in
many United States extradition treaties.448

ARTICLE 5—POLITICAL AND MILITARY OFFENSES

Paragraph 1 prohibits extradition for political offenses. This is a
standard provision in recent United States extradition treaties.

Paragraph 2 describes seven categories of offenses that, for the
Furposes of the Treaty, shall not be considered to be political of-
enses.

First, the political offense exception does not apply to a murder
or any other offense against the person of a Head of State of the
Contracting States or a member of the Head of State’s family.

Second, the political offense exception does not apply to an of-
fense for which both Contracting States are obligated pursuant to
a multilateral international agreement either to extradite the per-
son sought or to submit the case to their competent authorities for
decision regarding prosecution, such as the United Nations Con-
vention Against the Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances.449

Third, as set forth in Article 5(2)(c), the parties agreed that the
political offense exception does not apply to murder, manslaughter,
malicious wounding or inflicting grievous bodily harm or other
grievous injury to health.

Fourth, as set forth in Article 5(2)(d), the parties agreed that the
political offense exception does not apply to offenses involving kid-
napping, abduction, or unlawful detention, including hostage tak-
ing.
Fifth, as set forth in Article 5(2)(e), the parties agreed the politi-
cal offense exception does not apply to the placement or use of an
explosive, incendiary or destructive device capable of endangering
life, of causing substantial bodily harm, or of causing substantial
property damage. Articles 5(2)(c), (d) and (e) narrow the scope of
the political offense exception to exclude terrorist-type offenses and
ensure that extradition will be mandatory under the Treaty for
such offenses.

The sixth exception set forth in Article 5(2)(f) ensures that at-
tempts to commit, or participation in the commission of, any of the
named offenses, as well as an association to commit these offenses
as provided by the laws of Poland, or conspiracy to commit these
offenses as provided by the laws of the United States, are not con-
sidered political offenses under the Treaty when they relate to an
offense covered by Articles 5(2)(a)-(e).

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State determines that the re-
quest was politically motivated.45© The negotiators agreed that
under paragraph 3 the executive authority may refuse extradition
when a request is not made in good faith or when, in the execu-
tive’s judgment, the fugitive will not be able to obtain a fair trial
in the Requesting State. Under United States law and practice, the
Secretary of State has the sole discretion to determine whether an
extradition request is based on improper political motivation.451
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Paragraph 4 states that the executive authority of the Requested
State shall refuse extradition for offenses under military law that
are not punishable under ordinary criminal law.452

ARTICLE 6—CAPITAL PUNISHMENT

Paragraph 1 permits the Requested State to refuse extradition in
cases in which the offense for which extradition is sought is pun-
ishable by death in the Requesting State, but is not punishable by
death in the Requested State, unless the Requesting State provides
assurances that the death penalty will not be imposed, or, if im-
posed, will not be carried out. Similar provisions are found in many
recent United States extradition treaties.453

The Polish delegation insisted on the inclusion of this provision.
Although a small number of offenses in Poland are punishable by
death under the law of Poland, the Polish Parliament has issued
a moratorium against carrying out any death sentence imposed.
This moratorium reflects the current political trend in Poland,
which is similar to several other emerging democratic Eastern Eu-
ropean countries, towards reconsidering its position on capital pun-
ishment.

Paragraph 2 provides that when the Requesting State gives as-
surances in accordance with paragraph 1, the assurances shall be
respected and the death penalty, if imposed, shall not be carried
out.

ARTICLE 7—PRIOR PROSECUTION

This article, while prohibiting extradition if a person has been
prosecuted in the Requested State for the same offense, permits ex-
tradition when the person sought is charged by each Contracting
State with different offenses arising out of the same basic trans-
action.

Paragraph 1, which prohibits extradition if the person sought has
been convicted or acquitted with final binding effect in the Re-
quested State for the offense for which extradition is requested, is
similar to language present in many United States extradition
treaties. This provision applies only when the person sought has
been convicted or acquitted in the Requested State of exactly the
same crime that is charged in the Requesting State. It is not
enough that the same facts were involved. Thus, if the person
sought is accused by one Contracting State of illegally smuggling
narcotics into that country, and is charged by the other Contracting
State with unlawfully exporting the same shipment of drugs, an ac-
quittal or conviction in one Contracting State does not insulate that
person from extradition because different crimes are involved. The
negotiators agreed extradition is not to be denied on the basis that
a fugitive has been prosecuted in a third state for the same offense.

Paragraph 2 (a) and (b) make it clear that neither Contracting
State may refuse to extradite a person sought on the basis that the
Requested State’s authorities declined to prosecute the person or
instituted and later discontinued proceedings against the person.
This provision was included because a decision of the Requested
State to forego prosecution or to drop charges previously filed could
be the result of a failure to obtain sufficient evidence or witnesses
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for trial, whereas the Requesting State’s prosecution might not suf-
fer from the same impediments. This provision should enhance the
ability of the Contracting States to extradite to the jurisdiction
with the better chance of a successful prosecution.

ARTICLE 8—LAPSE OF TIME

This article states that extradition must be denied if, at the time
the extradition request is received, the prosecution of the offense
or the enforcement of the penalty is barred by lapse of time under
the law of the Requesting State. Similar provisions appear in sev-
eral United States extradition treaties. The reference to “enforce-
ment of the penalty” reflects the fact that Poland, like many civil
law countries, has a statute of limitations relating to such matters
in addition to a statute of limitation on prosecutions. The article
indicates that the Requested State should not deny the request if
the statute of limitations expires after the Requested State receives
the request.

ARTICLE 9—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets forth the documentary and evidentiary require-
ments for an extradition request. Similar articles are found in most
recent United States extradition treaties.

Paragraph 1 requires that each formal request for extradition be
made through the diplomatic channel. A formal extradition request
may be preceded by a request for the provisional arrest of the per-
son sought pursuant to Article 12. Provisional arrest requests need
not be made through the diplomatic channel provided that the re-
quirements of Article 12 are met.

Paragraph 2 specifies the information that must accompany each
request for extradition under the Treaty. Most of the items listed
in paragraph 2 enable the Requested State to determine quickly
whether extradition is appropriate under the Treaty. For example,
paragraph 2(c) calls for “the text of the law describing the essential
elements of the offense for which extradition is requested,” which
enables the Requested State to determine easily whether the re-
quest satisfies the requirement for dual criminality under Article
2. Paragraph 2(e) facilitates the determination regarding the stat-
ute of limitations under Article 8 by requiring information both on
the time limit for prosecution and on interruption or suspension of
the time limit.

Paragraph 3 lists the additional information needed when the
person is sought for trial in the Requesting State. Paragraph 3 (c)
requires that if the person sought has not been convicted of the
crime for which extradition is requested, the Requesting State
must provide, in addition to a copy of the arrest warrant and
charging document, “such information as would justify the commit-
tal for trial of the person if the offense had been committed in the
Requested State.” In Poland, as in many European nations, the law
permits extradition without review of any evidence, provided the
arrest warrant and formal documents are presented. Under U.S.
law, there must be an examination of the facts to establish prob-
able cause to believe that an offense was committed and that the
fugitive committed it.454 This provision requires that the Request-
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ing State submit such information as meets the requirements of
the Requested State.

Paragraph 4 lists the information needed, in addition to the re-
quirements of paragraph 2, when the person sought has already
been found guilty of an offense in the Requesting State. It clarifies
that once a conviction has been obtained, no showing of probable
cause is required. In essence, the fact of conviction speaks for itself,
a position taken in recent United States court decisions even ab-
sent a specific treaty provision.455

Paragraph 4(a) requires that the Requesting State must provide
a copy of a warrant or order of arrest, if any, issued by a judge or
other competent authority.

Paragraph 4(b) requires a copy of the judgment of conviction or,
if such copy is not available, a statement by a judicial authority
that the person has been found guilty.

Paragraph 4(c) provides that the Requesting State must submit
information establishing that the person sought is the person to
whom the finding of guilt refers.

Paragraph 4(d) requires a copy of the sentence imposed, if the
person sought has been sentenced, and a statement establishing to
what extent the sentence has been carried out.

Paragraph 4(e) provides that if a person sought was found guilty
in absentia, the documentation required includes both proof of con-
viction and the same documentation as in cases in which no convic-
tion has been obtained. This provision is consistent with the long-
standing United States policy of requiring such documentation in
the extradition of persons convicted in absentia.

ARTICLE 10—ADMISSIBILITY OF DOCUMENTS

Article 10 pertains to the authentication procedures for the docu-
ments provided by the Requesting State so that the documents are
received and admitted in the Requested State’s extradition proceed-
ing.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be admitted
into evidence if they are authenticated by the U.S. Department of
State. With a request from Poland, the documents are to be admit-
ted into evidence in the U.S. extradition proceeding if they have
been certified by the principal diplomatic or consular officer of the
United States resident in Poland, as is provided under United
States extradition law.456

Paragraph (c) provides that documents shall also be admitted
into evidence if authenticated in any other manner accepted by the
law of the Requested State. For example, there may be information
in the Requested State itself that is relevant and probative to ex-
tradition, and the Requested State itself is free under (c) to utilize
that information if the information satisfies the ordinary rules of
evidence in that state. This ensures that evidence that is accept-
able under the evidentiary rules of the Requested State may be
used in extradition proceedings even if it is not otherwise authenti-
cated pursuant to the Treaty. This paragraph also should ensure
that relevant evidence, which would normally satisfy the evi-
dentiary rules of the requested country, is not excluded at the ex-
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tradition hearing simply because of an inadvertent error or omis-
sion in the authentication process.

ARTICLE 11—TRANSLATION

This article requires that all documents submitted by the Re-
questing State shall be translated into the language of the Re-
quested State. Therefore, all documents submitted by the United
States shall be translated into Polish, and all documents submitted
by Poland shall be translated into English.

ARTICLE 12—PROVISIONAL ARREST

This article describes the process by which a person sought in
one Contracting State may be arrested and detained in the other
while the formal extradition documentation is prepared by the Re-
questing State.

Paragraph 1 provides that a request for provisional arrest may
be made through the diplomatic channel or directly between the
United States Department of Justice and the Ministry of Justice of
the Republic of Poland. The provision also specifies that
INTERPOL may be used to transmit such a request.

Paragraph 2 sets forth the information that the Requesting State
must provide in support of such a request.

Paragraph 3 requires that the Requested State notify the Re-
questing State without delay of the disposition of its application for
provisional arrest and the reasons for any denial.

Paragraph 4 provides that the person who is provisionally ar-
rested may be released from detention if the Requesting State does
not submit a fully documented request for extradition to the execu-
tive authority of the Requested State within 60 days of the provi-
sional arrest. When the United States is the Requested State, it is
sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Warsaw,
Poland.457

Although the person sought may be released from custody if the
documents are not received within the 60-day period or any exten-
sion thereof, the extradition proceedings against the fugitive need
not be dismissed. The final paragraph in this article makes it clear
that in such a case the person may be taken into custody again,
and the extradition proceedings may commence, if the formal re-
quest and supporting documents are received at a later date.

ARTICLE 13—ADDITIONAL INFORMATION

This article states that if the Requested State considers the infor-
mation furnished in support of the request for extradition insuffi-
cient under its law with respect to extradition, it may ask that the
Requesting State submit supplementary information within a rea-
sonable length of time as it specifies. This article is intended to
permit the Requesting State to cure defects in the request and ac-
companying materials that are found by a court in the Requesting
State or by the attorney acting on behalf of the Requesting State,
and to permit the court, in appropriate cases, to grant a reasonable
continuance to obtain, translate, and transmit additional materials.
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A similar provision is found in other United States extradition
treaties.458

ARTICLE 14—DECISION AND SURRENDER

This article provides that the Requested State promptly notify
the Requesting State of its decision on the request for extradition.
The delegations agreed the notification could be through informal
channels, such as the respective Justice Ministries, and that formal
notice in the form of a diplomatic note should follow. If the request
is denied in whole or in part, the Requested State must provide ex-
planation of the reasons for the denial. If extradition is granted,
this article provides that authorities of the Contracting States shall
agree on a time and place for the surrender of the person sought.
The Requesting State must remove the person within such time as
may be prescribed by the law of the Requested State or, if not pre-
scribed by the law of the Requested State, within 30 days from the
date on which the Requesting State is notified of the extradition
decision. If surrender does not occur within this time period, the
person may be discharged from custody, and the Requested State
may subsequently refuse to extradite the person for the same of-
fense. United States law requires that surrender occur within two
calendar months of a finding that the person is extraditable,459 or
of the conclusion of any litigation challenging that finding,460
whichever is later. The law in Poland does not specify a time by
which a person must be removed.

Paragraph 6 provides that if circumstances beyond the control of
a Contracting State prevent it from timely surrendering or taking
delivery of the person to be extradited, it shall notify the other
Contracting State before the expiration of the time limit and the
Contracting States may agree upon a new date for the surrender.

ARTICLE 15—CONVICTIONS IN ABSENTIA

This article concerns the extradition of persons who have been
convicted in absentia. Specifically, this article provides that if a
Contracting State applies to the other State for extradition of a
person convicted in absentia, the executive authority of the Re-
quested State may refuse to surrender the person if it deems that
the in absentia proceedings did not ensure the minimum right to
defense to which the charged person is entitled. If, however, the
Requesting State guarantees, in a manner deemed adequate, that
the case against the person whose extradition is requested will be
reopened with a guaranteed right of defense, the Requested State
may grant extradition.

For Poland, a conviction in absentia means that the person has
been both convicted and sentenced in absentia. For the United
States, a conviction in absentia means only that the person has
been found guilty in absentia, but not yet sentenced.

ARTICLE 16—TEMPORARY AND DEFERRED SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. This article provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
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sion of the proceedings against the person and the full execution
of any punishment imposed.

Paragraph 1 provides for the temporary surrender of a person
sought for prosecution in the Requesting State who is being pro-
ceeded against or serving a sentence in the Requested State. A per-
son thus surrendered shall be returned to the Requested State at
the conclusion of the proceedings in the Requesting State. Such
temporary surrender furthers the interests of justice in that it per-
mits trial of the person sought while evidence and witnesses are
more likely to be available, thereby increasing the probability of a
successful prosecution. Such transfer may also be advantageous to
the person sought in that it: (1) permits resolution of the charges
sooner; (2) may make it possible for any sentence to be served in
the Requesting State concurrently with the sentence in the Re-
quested State, subject to the laws in each state; and (3) permits a
defense against the charges while favorable evidence is fresh and
more likely to be available. Such provisions are found in many re-
cent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of any punishment that has been imposed.#61 The
wording of the provision also allows the Requested State to post-
pone the surrender of a person facing prosecution or serving a sen-
tence, even if all necessary extradition proceedings have been com-
pleted.

ARTICLE 17—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties in listing some of the factors that the executive
authority of the Requested State must consider when reviewing re-
quests from two or more countries for the extradition of the same
person. For the United States, the Secretary of State decides to
which country the person should be surrendered.462

ARTICLE 18—SEIZURE AND SURRENDER OF PROPERTY

This article permits the seizure by the Requested State of all
items—articles, documents, and other evidence, and proceeds—con-
nected with the offense for which extradition is requested to the ex-
tent permitted by the Requested State’s internal law. The article
also provides that these items may be surrendered to the Request-
ing State upon the granting of the extradition or even if extradition
cannot be effected due to the death, disappearance or escape of the
person sought.

Paragraph 2 states that the Requested State may condition its
surrender of items upon satisfactory assurances that the items will
be returned to the Requested State as soon as practicable. Para-
graph 2 also permits the surrender of items to be deferred if they
are needed as evidence in the Requested State.

Paragraph 3 makes the surrender of items expressly subject to
due respect for the rights of third parties in such property.
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ARTICLE 19—RULE OF SPECIALITY

This article deals with the principle known as the rule of special-
ity, a standard aspect of United States extradition practice. De-
signed to ensure that a fugitive surrendered for one offense is not
tried for other crimes, the rule of speciality prevents a request for
extradition from being used as a subterfuge to obtain custody of a
person for trial or execution of a sentence on different charges that
are not extraditable or properly documented in the request.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, prosecuted, sentenced, or punished in the Requesting State
for: (1) the offense for which extradition was granted or a dif-
ferently denominated offense based on the same facts, provided the
offense is extraditable or is a lesser included offense; (2) an offense
committed after the extradition; or (3) an offense for which the ex-
ecutive authority of the Requested State consents.463 The contract-
ing parties agreed that the lesser included offense need not be a
felony.

Paragraph 1(c) permits the Requested State to require the Re-
questing State seeking consent to prosecute for new charges to sub-
mit documents identified in Article 9 and a statement of the posi-
tion of the person whose extradition is sought. Paragraph 1(c)(ii)
permits the Requesting State to detain the person extradited for 90
days or for such longer period as the Requested State may author-
ize, while the Requested State makes its determination on the ap-
plication.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third state for a crime committed prior to this ex-
tradition under this Treaty, without the consent of the Requested
State.

Paragraph 3 removes the restrictions of paragraphs 1 and 2 on
the detention, prosecution, sentencing, or punishment of an extra-
dited person for additional offenses or extradition to a third state
if: (1) the extradited person leaves the Requesting State after ex-
tradition and voluntarily returns to it; or (2) the extradited person
does not leave the Requesting State within 30 days of being free
to do so.

ARTICLE 20—SIMPLIFIED EXTRADITION

Persons sought for extradition often elect to waive their right to
extradition proceedings in order to expedite their return to the Re-
questing State. This article provides that if (1) the extradition of
a person sought is not obviously precluded by the laws of the Re-
quested State and (2) the person sought irrevocably agrees in writ-
ing to his extradition after personally being advised by a judge or
competent magistrate of his rights to formal extradition proceed-
ings and the protection afforded by them that he would lose, the
person may be returned to the Requesting State without further
proceedings.

United States practice dictates that when a fugitive waives ex-
tradition and voluntarily returns to the Requesting State, the rule
of speciality does not apply. The second sentence of this article,
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therefore, states that the rule of speciality in article 19 will not
apply to cases in which this article is utilized.

ARTICLE 21—TRANSIT

Paragraph 1 gives each Contracting State the power to authorize
transit through its territory of a person being surrendered to the
other Contracting State by a third state. A person in transit may
be detained in custody during the transit period. Requests for tran-
sit are to contain a description of the person being transported and
a brief statement of the facts of the case for which the person is
sought. Requests for transit may be made through the diplomatic
channel, directly between the United States Department of Justice
and the Ministry of Justice of the Republic of Poland or through
the facilities of INTERPOL. A person may be detained in custody
during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Contracting States
and is traveling by aircraft and no landing is scheduled in the ter-
ritory of the other. Should an unscheduled landing occur, a request
for transit may be required at that time, and the Requested State
may grant such a request. It also permits the transit State to de-
tain a fugitive until a request for transit is received and executed,
so long as the request is received within 96 hours of the unsched-
uled landing.

ARTICLE 22—REPRESENTATION AND EXPENSES

Paragraph 1 provides that the Requested State shall assist, ap-
pear in court for, and represent the interests of, the Requesting
State in extradition request proceedings. Thus, the United States
will provide complete representation for Poland, and Poland will
provide complete representation for the United States.

Paragraph 2 states that the Requesting State shall bear the ex-
penses of translation and transportation of the person sought, and
that the Requested State shall pay all other expenses.

Paragraph 3 provides that neither Contracting State shall make
a pecuniary claim against the other in connection with extradition
proceedings. The negotiators for both Poland and the United States
agreed that the term “extradition procedures” includes, but is not
limited to, proceedings involving arrest, detention, examination or
surrender of the person sought. In addition, the extradition proce-
dures include any claim by the fugitive for damages, reimburse-
ment of legal fees, or other expenses occasioned by the execution
of the extradition request.

ARTICLE 23—CONSULTATION

Paragraph 1 of this article provides that the United States De-
partment of Justice and the Ministry of Justice of the Republic of
Poland may consult with each other, directly or through
INTERPOL, regarding an individual extradition case or extradition
procedures in general. A similar provision is found in other recent
United States extradition treaties.464

Paragraph 2 provides that, upon the request of the Requested
State, the Requesting State shall inform the Requested State of the
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status of criminal proceedings against persons who have been ex-
tradited, and shall provide a copy of the final and binding decision
if one has been issued in the case in question.

ARTICLE 24—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the last two decades, is expressly made retroactive to
cover offenses that occurred before as well as after the Treaty en-
ters into force. This Treaty provides further, however, that if an of-
fense was committed before this Treaty enters into force and was
not an offense under the laws of both Contracting States at the
time of its commission, then the executive authority of the Re-
quested State may use its discretion to grant extradition.

ARTICLE 25—EXECUTIVE AUTHORITIES

This article defines who the executive authority is for each of the
Contracting States. This provision provides that the United States
executive authority shall be the Secretary of State or a person des-
ignated by the Secretary of State and the Polish executive author-
ity shall be the Minister of Justice/Attorney General or a person
designated by the Minister of Justice/Attorney General. In Poland,
the Public Prosecutor’s office is a part of the Ministry of Justice;
they are not two separate entities. Moreover, the Polish Minister
of Justice/Attorney General is the title of one person, not two sepa-
rate people.

ARTICLE 26—RATIFICATION AND ENTRY INTO FORCE

The first paragraph of this article contain standard treaty lan-
guage providing for the exchange of instruments of ratification.
Paragraph two specifies the day on which the Treaty will enter into
force after the exchange.

Paragraph 3 provides that the 1927 Treaty and the Supple-
mentary Extradition Treaty of 1935 will cease to have any effect
upon the entry into force of the Treaty, but extradition requests
pending when the Treaty enters into force will nevertheless be
processed to conclusion under the 1927 Treaty and the 1935 Sup-
plementary Extradition Treaty. Nevertheless, Articles 2 (extra-
ditable offenses), 3 (fiscal offenses), 5 (political and military of-
fenses), 16 (temporary and deferred surrender), 19 (rule of special-
ity), and 20 (simplified extradition) of this Treaty will be available
in such extradition proceedings. This paragraph also provides that
Article 19 (rule of speciality) also applies to persons found extra-
ditable under the prior Treaty.

ARTICLE 27—TERMINATION

This article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
State. Termination becomes effective six months after the date
such notice is received.
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Technical Analysis of the Third Supplementary Extradition
Treaty Between the United States of America and the
Kingdom of Spain signed March 1, 1996

On March 1, 1996, the United States and Spain signed the Third
Supplementary Extradition Treaty, modifying the terms of the ex-
isting 1970 Treaty on Extradition, the Supplemental Treaty on Ex-
tradition of 1975, and the Second Supplementary Extradition Trea-
ty of 1988. (Hereinafter the 1970 Treaty, with the Supplemental
Treaty and the Second Supplementary Treaty, is referred to as “the
Extradition Treaty”). The Third Supplementary Extradition Treaty
is intended to improve the extradition relationship between the two
countries by removing amnesties and the application of the statute
of limitations as impediments to extradition and by facilitating fu-
:ciure extraditions by application of a simplified procedure for extra-

ition.

ARTICLE 1

Article 1 establishes a new Article II Bis to be added to the Ex-
tradition Treaty, which removes two impediments to extradition:
expiration of the statute of limitations in either of the contracting
parties and an amnesty promulgated in the Requested Party.

Article II Bis paragraph A provides that, all other requirements
having been met, “extradition shall also be granted even if, in ac-
cordance with the laws of the Requested Party, the prosecution or
the penalty would have been barred by the statute of limitations.”
By this provision, the negotiators intended that the expiration of
the statute of limitations of the Requested Party not be a basis for
denial of extradition. New Article II Bis A further states that “[t]he
Requested Party shall be bound by the statement of the Requesting
Party that the statute of limitations of the Requesting Party does
not bar the prosecution or the execution of the penalty.” This provi-
sion is intended to bind the contracting parties to accept, without
further review or consideration, the statement of the Requesting
Party that that state has made the appropriate analysis of its own
statute of limitations and has determined that prosecution or impo-
sition of the penalty are not barred by its domestic law. The nego-
tiators agreed that an extradition request would not be made in
cases where the statute of limitations had already expired in the
potential Requesting State.

The first sentence in paragraph A is carefully worded to provide
that extradition shall be granted “even if” the prosecution or the
penalty would have been barred by the statute of limitations in the
Requested Party. Negotiators opted for this language because
under Spanish law, Spanish judicial authorities are obligated to
consider the expiration of the Spanish statute of limitations in the
context of an extradition hearing. By providing that the extradition
shall be granted “even if” the Spanish statute of limitations has ex-
pired, this Article creates an obligation to extradite despite the pos-
sible conclusion by a court in the Requested Party that if the of-
fense had been committed in the Requested Party, that state’s stat-
ute of limitations would have expired.

Article II Bis paragraph B provides that, “an amnesty promul-
gated in the Requested Party shall not constitute an obstacle to ex-
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tradition.” This provision is intended to ensure that amnesties,
which are sometimes promulgated in Spain, will not bar the extra-
dition of fugitives sought by the United States and charged with
committing the offense for which the amnesty has been promul-
gated in Spain. United States negotiators explained that amnesties
are rare under United States law. Therefore, it is not anticipated
that this provision will have wide application in the United States.
On the other hand, it will work for the benefit of the United States
in those instances in which Spain promulgates an amnesty applica-
ble to the offense for which extradition is sought.

ARTICLE 2

Article 2 modifies Article V(A) of the Extradition Treaty by delet-
ing the provision permitting denial of extradition as a result of ex-
piration of the statute of limitations of either of the Contracting
Parties, thereby bringing Article V(A) into accord with new Article
II Bis.

ARTICLE 3

Article 3 modifies Article X(B)(3) of the Extradition Treaty, which
defines the legal texts that should accompany the extradition re-
quest, by deleting the reference to providing legal texts on the sub-
ject of statutes of limitations. The modification in Article 3 now re-
quires that the formal extradition documents include “the text of
the applicable laws of the Requesting Party including the law de-
fining the offense and the law establishing the punishment.” As Ar-
ticle V(A)(3) of the Extradition Treaty no longer permits denial of
extradition due to expiration of the statute of limitations, the legal
texts on limitations are no longer relevant, and consequently there
is no need to include such texts as part of the formal extradition
documentation.

To meet the requirement in Article II Bis(A) that the Requested
Party be bound by the statement of the Requesting Party that the
prosecution or imposition of the penalty is not barred under the
laws of the Requesting Party, Article 3 adds a new paragraph 4 to
Article X(B), requiring the formal extradition documentation to in-
clude “[a] statement that neither the prosecution nor the execution
of the penalty are barred according to the legislation of the Re-
questing Party.”

ARTICLE 4

Article 4 creates a new Article XVI Bis, permitting the Requested
Party to surrender an individual sought for extradition without the
production of formal extradition documentation required under Ar-
ticle X of the Extradition Treaty, if the individual consents to such
surrender before a judicial authority. The individual may also con-
sent to a waiver of the Rule of Speciality applicable under Article
XIII of the Extradition Treaty.

Article XVI Bis creates the possibility of a simplified extradition,
which should in future expedite and facilitate the extradition of in-
dividuals. Rather than creating specific procedures for these cases,
new Article XVI Bis provides that such cases shall be processed in
accordance with the procedures of the Requested Party.
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ARTICLE 5

Article 5 provides that the Supplementary Treaty will constitute
an integral part of the Extradition Treaty, and establishes the con-
ditions for entry into force. The Supplementary Treaty shall be
subject to ratification, exchange of instruments of ratification and
termination in accordance with the provisions of the Extradition
Treaty. The Supplementary Treaty will enter into force 30 days
after exchange of the instruments of ratification.

Technical Analysis of The Extradition Treaty Between The
United States of America and the Trinidad and Tobago
signed March 4, 1996

On March 4, 1996, the United States signed a treaty on extra-
dition with the Trinidad and Tobago (hereinafter “the Treaty”). In
recent years, the United States has signed similar treaties with
many other countries as part of a highly successful effort to mod-
ernize our law enforcement relations. The new extradition treaty
will replace the treaty now in force,465 and constitutes a major step
forward in the United States’ efforts to win the cooperation of coun-
tries in the region in combating organized crime, transnational ter-
rorism, and international drug trafficking.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed. Trinidad and Tobago has its
own internal law466 that will apply to United States’ requests
under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

This article, like the first article in every recent United States
extradition treaty, formally obligates each Contracting Party to ex-
tradite to the other Contracting Party persons charged with or con-
victed of an extraditable offense, subject to the provisions of the
Treaty. The article refers to charges brought by authorities “in” the
Requesting State rather than “of” the Requesting State, since the
obligation to extradite, in cases arising from the United States,
would include state and local prosecutions as well as federal cases.
The negotiators also agreed that the term “convicted” includes in-
stances in which the person has been found guilty but the sentence
has not yet been imposed.467 The negotiators intended to make it
clear that the Treaty applies to persons adjudged guilty who flee
prior to sentencing.
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ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
constitutes an extraditable offense. This Treaty, similar to the re-
cent United States extradition treaties with Jamaica, Jordan, Italy,
Ireland, Thailand, Sweden (Supplementary Convention) and Costa
Rica, does not list the offenses for which extradition may be grant-
ed. Instead, paragraph 1 permits extradition for any offense pun-
ishable under the laws of both Contracting Parties by deprivation
of liberty (i.e., imprisonment or other form of detention) for more
than one year, or by a more severe penalty such as capital punish-
ment under the laws of the United States. This paragraph permits
extradition under the laws of Trinidad and Tobago for any indict-
able offense. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
Contracting Parties pass laws dealing with a new type of criminal
activity, or if the list inadvertently fails to cover an important type
of criminal activity punishable in both countries.

During the negotiations, the United States delegation received
assurances from the Trinidad and Tobago delegation that major
United States offenses such as operating a continuing criminal en-
terprise468 are extraditable under the Treaty, and that offenses
under the Racketeer Influenced and Corrupt Organizations
(“RICO”) statutes469 are extraditable if the predicate offense is an
extraditable offense. The Trinidad and Tobago delegation also stat-
ed that extradition is possible for offenses such as drug trafficking,
terrorism, money laundering, tax fraud or tax evasion, crimes
against environmental law, and antitrust violations punishable by
both Contracting Parties.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition be granted for attempting or conspiring
to commit, aiding or abetting, counseling, causing, or procuring, or
otherwise being an accessory to an extraditable offense. As conspir-
acy charges are frequently used in United States criminal cases,
particularly those involving complex transnational criminal activ-
ity, it is especially important that the Treaty be clear on this point.
Trinidad and Tobago has no general conspiracy statute similar to
Title 18, United States Code, Section 371. Therefore, paragraph 2
creates an exception to the dual criminality rule of paragraph 1 by
expressly making inchoate crimes such as conspiracy extraditable
offenses if the object of the inchoate offense is an extraditable of-
fense pursuant to paragraph 1.

Paragraph 3 reflects the intention of the Contracting Parties to
interpret the principles of this article broadly. Judges in foreign
countries often are confused by the fact that many United States
federal statutes require proof of certain elements (such as use of
the mails or interstate transportation) solely to establish jurisdic-
tion in United States federal courts. Because these judges know of
no similar requirements in their own criminal law, they occasion-
ally have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, it will ensure that Trinidad and Tobago au-
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thorities treat United States mail fraud charges4’? in the same
manner as fraud charges under state laws, and view the federal
crime of interstate transportation of stolen property47! in the same
manner as unlawful possession of stolen property. This paragraph
also requires the Requested State to disregard differences in the
categorization of the offense in determining whether dual criminal-
ity exists, and to overlook mere differences in the terminology used
to define the offense under the laws of the Contracting Parties. A
similar provision is contained in all recent United States extra-
dition treaties. Subsection (c) of this paragraph includes language
from the UN Model Treaty on Extradition, Article 2(2)(b) and re-
flects the intention of both Parties to take tax, customs, and cur-
rency reporting offenses very seriously, and to interpret the treaty
as broadly to effect extradition for such offenses.

Paragraph 4 deals with the fact that federal crimes may involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes the jurisdiction of our courts to hear criminal
cases involving offenses committed outside the United States if the
crime was intended to, or did, have effects in this country, or if the
legislative history of the statute shows clear Congressional intent
to assert such jurisdiction.4?2 In Trinidad and Tobago, however, the
government’s ability to prosecute extraterritorial offenses is much
more limited. Paragraph 4 reflects the Trinidad and Tobago gov-
ernment’s agreement to recognize United States jurisdiction to
prosecute offenses committed outside the United States if Trinidad
and Tobago law would permit Trinidad and Tobago to prosecute
similar offenses committed abroad in corresponding circumstances.
If the Requested State’s laws do not so provide, the final sentence
of the paragraph states that extradition may be granted, but the
executive authority of the Requested State has the discretion to
deny the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense, it shall also be granted for any other of-
fense for which all of the requirements for extradition are met, ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Trinidad and To-
bago agrees to extradite to the United States a fugitive wanted for
prosecution on a felony charge, the United States may also obtain
extradition for any misdemeanor offenses that have been charged,
as long as those misdemeanors are also recognized as criminal of-
fenses in Trinidad and Tobago. Thus, the Treaty incorporates re-
cent United States extradition practice by permitting extradition
for misdemeanors committed by a fugitive when the fugitive’s ex-
tradition is granted for a more serious extraditable offense. This
practice is generally desirable from the standpoint of both the fugi-
tive and the Requesting State in that it permits all charges to be
disposed of more quickly, thereby facilitating trials while evidence
is fresh and permitting the possibility of concurrent sentences.
Similar provisions are found in recent United States extradition
treaties with Australia, Ireland, Italy and Costa Rica.

Paragraph 6 states that extradition may not be refused in re-
gards to fiscal matters on the basis that the Requested State does
not impose the same kind of fiscal law. This language comes from
the United Nations Model Treaty on Extradition, Article 2(3).
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Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.473 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals for trial
and/or punishment, or are prohibited from doing so by their stat-
utes or constitution. The United States does not deny extradition
on the basis of the offender’s citizenship474 and neither does Trini-
dad and Tobago. Accordingly, this article provides that extradition
is not to be refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 prohibits extradition for offenses of a political char-
acter. This is a standard provision in recent United States extra-
dition treaties.

Paragraph 2 describes three categories of offenses that shall not
be considered political offenses.

First, the political offense exception does not apply to murder or
other willful crimes against the person of a Head of State of the
Contracting Parties, or a member of the Head of State’s family.

Second, the political offense exception does not apply to offenses
for which both Contracting Parties have an obligation pursuant to
a multilateral international agreement either to extradite the per-
son sought or to submit the case to their competent authorities for
prosecution, such as the United Nations Convention Against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances.475

Paragraph 2(c) states that the political offense exception does not
apply to conspiring or attempting to commit, or aiding or abetting
the commission or attempted commission of, any of the foregoing
offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State determines that the re-
quest is politically motivated.476 United States law and practice
have been that the Secretary of State has the sole discretion to de-
termine whether an extradition request is based on improper politi-
cal motivation.477

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.478

ARTICLE 5—PRIOR PROSECUTION

This article permits extradition when the person sought is
charged by each Contracting Party with different offenses arising
out of the same basic transaction.
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Paragraph 1, which prohibits extradition if the person sought has
been convicted or acquitted in the Requested State for the offense
for which extradition is requested, is similar to language present
in many United States extradition treaties.4#7® This provision ap-
plies only when the person sought has been convicted or acquitted
in the Requested State of exactly the same crime that is charged
in the Requesting State. It is not enough that the same facts were
involved. Thus, if the person sought is accused by one Contracting
Party of illegally smuggling narcotics into that country, and is
charged by the other Contracting Party with unlawfully exporting
the same shipment of drugs, an acquittal or conviction in one Con-
tracting Party does not insulate that person from extradition be-
cause different crimes are involved.

Paragraph 2 makes it clear that neither Contracting Party may
refuse to extradite a person sought on the basis that the Requested
State’s authorities declined to prosecute the person or instituted
and later discontinued proceedings against the person. This provi-
sion was included because a decision of the Requested State to fore-
go prosecution or to drop charges previously filed could be the re-
sult of a failure to obtain sufficient evidence or witnesses for trial,
whereas the Requesting State’s prosecution might not suffer from
the same impediments. This provision should enhance the ability
of the Contracting Parties to extradite to the jurisdiction with the
better chance of a successful prosecution.

ARTICLE 6—LAPSE OF TIME

Article 6 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states.480 The
U.S. and Trinidad delegations agreed that a claim that the statute
of limitations has expired is best resolved by the courts of the Re-
questing State after the fugitive has been extradited.

ARTICLE 7—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets forth the documentary and evidentiary require-
ments for an extradition request. Similar articles are present in
most recent United States extradition treaties.

Paragraph 1 requires that each formal request for extradition be
submitted through the diplomatic channel. A formal extradition re-
quest may be preceded by a request for the provisional arrest of the
person sought pursuant to Article 9. Provisional arrest requests
need not be initiated through the diplomatic channel provided that
the requirements of Article 9 are met.

Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Paragraph 3 describes the
additional information needed when the person is sought for trial
in the Requesting State. Paragraph 4 describes the information
needed, in addition to the requirements of paragraph 2, when the
person sought has already been tried and found guilty in the Re-
questing State.

Most of the items listed in paragraph 2 enable the Requested
State to determine quickly whether extradition is appropriate
under the Treaty. For example, paragraph 2(c) calls for “the text
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of the relevant provision of the laws of the Requesting State de-
scribing the offense or where necessary a statement of the provi-
sions of law describing the essential elements of the offense for
which extradition is requested,” which enables the Requested State
to determine easily whether the request satisfies the requirement
for dual criminality under Article 2. Some of the items listed in
paragraph 2, however, are required strictly for informational pur-
poses. Thus, paragraph 2(e) calls for “a statement of the provisions
of law describing any time limit on prosecution or the execution of
the punishment for the offense,” even though the Treaty does not
permit denial of extradition based on lapse of time. The United
States and Trinidad delegations agreed that paragraph 2(e) should
require this information so that the Requested State is fully in-
formed about the charges brought in the Requesting State.

Paragraph 3 requires that if the fugitive has not yet been con-
victed of the crime for which extradition is requested, the Request-
ing State must provide such evidence as would justify the issue of
a warrant for arrest if the offense had been committed in the Re-
quested State. This provision will alleviate one of the major prac-
tical problems with extradition from Trinidad. The Treaty currently
in force permits extradition only if “... the evidence be found suffi-
cient, according to the laws of the High Contracting Party applied
to, either to justify the committal of the prisoner for trial, in the
case the crime or offense had been committed in the territory of
such High Contracting party, or to prove that the person is the
identical person convicted by the courts of the High Contracting
Party who makes the requisition ...”. Trinidad’s courts have inter-
preted this clause to require that a prima facie case against the de-
fendant be shown before extradition will be granted.4%1 By con-
trast, U.S. law permits extradition if there is probable cause to be-
lieve that an extraditable offense was committed and the offender
committed it.482 Trinidad’s agreement to extradite under the new
Treaty based on evidence that would justify the issue of an arrest
warrant eliminates this imbalance in the burden of proof for extra-
dition, and should significantly improve the United States’ ability
to extradite from Trinidad.

Paragraph 4 lists the information required to extradite a person
who has been convicted of an offense in the Requesting State. This
paragraph makes it clear that once a conviction has been obtained,
no showing of probable cause is required. In essence, the fact of
conviction speaks for itself, a position taken in recent United States
court decisions even absent a specific treaty provision.483 Sub-
section (d) states that if the person sought was found guilty in
absentia, the documentation required for extradition includes both
proof of conviction and the same documentation required in cases
in which no conviction has been obtained. This is consistent with
the long-standing United States policy of requiring such docu-
mentation in the extradition of persons convicted in absentia.

ARTICLE 8—ADMISSIBILITY OF DOCUMENTS

Article 8 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be authenti-
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cated by an officer of the United States Department of State and
certified by the principal diplomatic or consular officer of Trinidad
and Tobago resident in the United States. This is intended to re-
place the cumbersome and complicated procedures for authenticat-
ing extradition documents applicable under the current law in
Trinidad.48¢ When the request is from Trinidad and Tobago, the
documents must be certified by the principal diplomatic or consular
officer of the United States resident in Trinidad and Tobago, in ac-
cordance with United States extradition law.485

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one Con-
tracting Party may be arrested and detained while the formal ex-
tradition papers are being prepared by the Requesting State.

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Trinidad and Tobago. The provision also indicates that
INTERPOL may be used to transmit such a request.

Paragraph 2 sets forth the information that the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
without delay of the outcome of the request and the reasons for its
denial, if any.

Paragraph 4 provides that a person who has been provisionally
arrested may be released from detention if the Requesting State
does not submit a fully documented request for extradition to the
executive authority of the Requested State within 60 days of the
provisional arrest. When the United States is the Requested State,
the executive authority includes the Secretary of State and the
United States Embassy in Port of Spain.486

Although the person sought may be released from custody if the
documents are not received within the sixty day period or any ex-
tension thereof, the extradition proceedings against the fugitive
need not be dismissed. Paragraph 5 makes it clear that the person
may be taken into custody again and the extradition proceedings
may commence if the formal request is presented subsequently.
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ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide the reasons for the denial. If ex-
tradition is granted, this article provides that that authorities of
the Contracting Parties shall agree on a time and place for surren-
der of the person sought. The Requesting State must remove the
person within the time prescribed by the law of the Requested
State or the person may be discharged from custody, and the Re-
quested State may subsequently refuse to extradite the person for
the same offense. United States law requires that surrender occur
within two calendar months of a finding that the person is extra-
ditable,487 or of the conclusion of any litigation challenging that
finding,488 whichever is later. The law in Trinidad and Tobago per-
mits the person to apply to a judge for release if he has not been
surrendered within two months of the first day on which he could
have been extradited.489

ARTICLE 11—TEMPORARY AND DEFERRED SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. This article provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
sion of the proceedings against the person and the full execution
of any punishment imposed.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to the Treaty will be returned to
the Requested State at the conclusion of the proceedings in the Re-
questing State. Such temporary surrender furthers the interests of
justice in that it permits trial of the person sought while evidence
and witnesses are more likely to be available, thereby increasing
the likelihood of a successful prosecution. Such transfer may also
be advantageous to the person sought in that: (1) it permits resolu-
tion of the charges sooner; (2) subject to the laws in each state, it
makes it possible for any sentence to be served in the Requesting
State concurrently with the sentence in the Requested State; and
(3) it permits defense against the charges while favorable evidence
is fresh and more likely to be available. Similar provisions are
found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of any punishment that has been imposed.490 The
wording of the provision also allows the Requested State to post-
pone the surrender of a person facing prosecution or serving a sen-
tence, even if all necessary extradition proceedings have been com-
pleted.
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ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties in listing some of the factors that the executive
authority of the Requested State must consider when reviewing re-
quests from two or more countries for the extradition of the same
person. For the United States, the Secretary of State decides to
which country the person should be surrendered;*91 for Trinidad
and Tobago, the decision would be made by the Attorney Gen-
eral 492

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article permits the seizure by the Requested State of all
property—articles, instruments, objects of value, documents or
other evidence—connected with the offense for which extradition is
requested, to the extent permitted by the Requested State’s inter-
nal law. The article also provides that these objects may be surren-
dered to the Requesting State upon the granting of the extradition
or even if extradition cannot be effected due to the death, dis-
appearance or escape of the person sought.

Paragraph 2 states that the Requested State may condition its
surrender of property upon satisfactory assurances that the prop-
erty will be returned to the Requested State as soon as practicable.
Paragraph 2 also permits the surrender of property to be deferred
if it is needed as evidence in the Requested State.

Paragraphs 3 makes the surrender of property expressly subject
to due respect for the rights of third parties in such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the rule of specialty, a standard principle of
United States extradition law and practice. Designed to ensure that
a fugitive surrendered for one offense is not tried for other crimes,
the rule of speciality prevents a request for extradition from being
used as a subterfuge to obtain custody of a person for trial or exe-
cution of a sentence on different charges that are not extraditable
or properly documented in the request.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for: (1) the of-
fense for which extradition was granted or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) an offense committed
after the extradition; or (3) an offense for which the executive au-
thority of the Requested State consents.493 Paragraph 1(c)(ii) per-
mits the Contracting Party that is seeking consent to pursue new
charges to detain the person extradited for 60 days or for such
longer period as the Requested State may authorize while the Re-
quested State makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third state, for a crime committed prior to his ex-
t'éradition under this Treaty, without the consent of the Requested

tate.
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Paragraph 3 removes the restrictions of paragraphs 1 and 2 on
detention, trial or punishment of an extradited person for addi-
tional offenses or extradition to a third state if: (1) the extradited
person leaves the Requesting State after extradition and volun-
tarily returns to it; or (2) the extradited person does not leave the
Requesting State within thirty days of being free to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings in order to expedite their return to
the Requesting State. This article provides that when a fugitive
consents to surrender to the Requesting State, the person may be
returned to the Requesting State as expeditiously as possible with-
out further proceedings. The negotiators anticipated that in such
cases, there will be no need for the formal documentation described
in Article 7, or further judicial or administrative proceedings of any
kind.

If the United States is the Requested State and the person
sought elects to return voluntarily to Trinidad and Tobago before
the United States Secretary of State signs a surrender warrant, the
United States would not view the process as an “extradition.” Long-
standing United States policy has been that the rule of speciality
as described in Article 14 does not apply to such cases.494

ARTICLE 16—TRANSIT

Paragraph 1 gives each Contracting Party the power to authorize
transit through its territory of persons being surrendered to the
other Contracting Party by a third state. A person in transit may
be detained in custody during the transit period. Requests for tran-
sit are to contain a description of the person whose transit is pro-
posed and a brief statement of the facts of the case with respect
to which transit is sought. The transit request may be submitted
through diplomatic channels or directly between the United States
Department of Justice and the Trinidad and Tobago Attorney Gen-
eral. The negotiators agreed that diplomatic channels will be em-
ployed as frequently as possible for requests of this nature. A per-
son may be detained in custody during the period of transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Contracting Parties
and is traveling by aircraft and no landing is scheduled in the ter-
ritory of the other. Should an unscheduled landing occur, a request
for transit may be required at that time, and the Requested State
may grant such a request. It also permits the transit State to de-
tain a fugitive until a request for transit is received and executed,
so long as the request is received within 96 hours of the unsched-
uled landing.

ARTICLE 17—REPRESENTATION AND EXPENSES

Paragraph 1 provides that the United States represents Trinidad
and Tobago in connection with requests from Trinidad and Tobago
for extradition before the courts in this country, and the Trinidad
and Tobago Attorney General arranges for the representation of
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the United States in connection with United States extradition re-
quests to Trinidad and Tobago.

Paragraph 2 requires that the Requested State bear all expenses
of extradition except those expenses relating to the ultimate trans-
portation of the person surrendered to the Requesting State and
the translation of documents, which are to be paid by the Request-
ing State. The negotiators recognized that cases may arise in which
the Requesting State may wish to retain private counsel to assist
in the presentation of the extradition request. It is anticipated that
in such cases the fees of private counsel retained by the Requesting
State must be paid by the Requesting State.

Paragraph 3 provides that neither Contracting Party shall make
a pecuniary claim against the other in connection with extradition
proceedings, including arrest, detention, examination or surrender
of the person sought. This includes any claim by the person sought
for damages, reimbursement of legal fees, or other expenses occa-
sioned by the execution of the extradition request.

ARTICLE 18—CONSULTATION

This article provides that the United States and Trinidad and
Tobago Departments of Justice may consult with each other with
regard to an individual extradition case or extradition procedures
in general. A similar provision is found in other recent United
States extradition treaties.495

ARTICLE 19—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive and
accordingly covers offenses that occurred before as well as after the
Treaty enters into force.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article provides for the entry into force of the treaty when
the parties have notified each other through an exchange of diplo-
matic notes that the requirements for entry into force under their
respective laws have been completed. The instruments of ratifica-
tion are to be exchanged at Washington D.C.

Paragraph 3 provides that the 1931 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1972 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This article contains standard treaty language describing the
procedure for termination of the Treaty by either Contracting
Party. Termination shall become effective six months after notice
of termination is received.
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Technical Analysis of the Extradition Treaty Between the
United States of America and Saint Vincent and the Gren-
adines Signed August 15, 1996

On August 15, 1996, the United States signed a treaty on extra-
dition with Saint Vincent and the Grenadines (hereinafter “the
Treaty”), which is intended to replace the outdated treaty currently
in force between the two countries496 with a modern agreement on
the extradition of fugitives. The new extradition treaty is one of
twelve treaties that the United States negotiated under the aus-
pices of the Organization of Eastern Caribbean States to modernize
our law enforcement relations in the Eastern Caribbean. It rep-
resents a major step forward in the United States’ efforts to
strengthen cooperation with countries in this region in combating
organized crime, transnational terrorism, and international drug
trafficking.

It is anticipated that the treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Saint Vin-
cent and the Grenadines has its own internal legislation on extra-
dition,497 which it will apply to requests under the Treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.498
The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. This treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
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more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

During the negotiations, the United States delegation received
assurances from the Saint Vincent and the Grenadines delegation
that extradition would be possible for such high priority offenses as
drug trafficking (including operating a continuing criminal enter-
prise, in violation of Title 21, United States Code, Section 848); of-
fenses under the racketeering statutes (Title 18, United States
Code, Section 1961-1968), provided that the predicate offense is an
extraditable offense; money laundering; terrorism; tax evasion and
tax fraud; crimes against environmental protection laws; and anti-
trust violations punishable in both states by more than one year
of imprisonment.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or otherwise being an accessory before or after
the fact to, an extraditable offense. Conspiracy charges are fre-
quently used in United States criminal cases, particularly those in-
volving complex transnational criminal activity, so it is especially
important that the treaty be clear on this point. Saint Vincent and
the Grenadines has no general conspiracy statute like Title 18,
United States Code, Section 371. Therefore, paragraph 2 creates an
exception to the “dual criminality” rule of paragraph 1 by making
conspiracy an extraditable crime if the offense which was the object
of the conspiracy is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
principle. For example, Saint Vincent and the Grenadines authori-
ties must treat United States mail fraud charges (Title 18, United
States Code, Section 1341) in the same manner as fraud charges
under state laws, and view the federal crime of interstate transpor-
tation of stolen property (Title 18, United States Code, Section
2314) in the same manner as unlawful possession of stolen prop-
erty. This paragraph also requires a Requested State to disregard
differences in the categorization of the offense in determining
whether dual criminality exists, and to overlook mere differences in
the terminology used to define the offense under the laws of each
country. A similar provision is contained in all recent United States
extradition treaties.
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Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.499 In Saint Vincent and the Grenadines, however, the Gov-
ernment’s ability to prosecute extraterritorial offenses is much
more limited. Therefore, Article 2(4) reflects Saint Vincent and the
Grenadines’s agreement to recognize United States jurisdiction to
prosecute offenses committed outside of the United States if Saint
Vincent and the Grenadines’s law would permit it to prosecute
similar offenses committed outside of it in corresponding cir-
cumstances. If the Requested State’s laws do not so provide, the
final sentence of the paragraph states that extradition may be
granted, but the executive authority of the Requested State has the
discretion to deny the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Saint Vincent and
the Grenadines agrees to extradite to the United States a fugitive
wanted for prosecution on a felony charge, the United States will
also be permitted to obtain extradition for any misdemeanor of-
fenses that have been charged, as long as those misdemeanors
would also be recognized as criminal offenses in Saint Vincent and
the Grenadines. Thus, the Treaty incorporates recent United States
extradition practice by permitting extradition for misdemeanors
committed by a fugitive when the fugitive’s extradition is granted
for a more serious extraditable offense. This practice is generally
desirable from the standpoint of both the fugitive and the prosecut-
ing country in that it permits all charges against the fugitive to be
disposed of more quickly, thereby facilitating trials while evidence
is still fresh and permitting the possibility of concurrent sentences.
Similar provisions are found in recent extradition treaties with
countries such as Australia, Ireland, Italy, and Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served. This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement.?%0 Thus, any concerns about whether a particular
case justifies the time and expense of invoking the machinery of
international extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship,01 and the
Saint Vincent and the Grenadines’ extradition law expressly for-
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bids denial of extradition on the ground of nationality.5°2 There-
fore, Article 3 of the Treaty provides that extradition is not to be
refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.503

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
fStatela of the Contracting States, or a member of the Head of State’s
amily.

Second, the political offense exception does not apply to offenses
which are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.504

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Paragraph 3 provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.595 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.506

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
involves offenses under military law which would not be offenses
under ordinary criminal law.507

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.5°8 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
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thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. This provision
should enhance the ability to extradite to the jurisdiction which
has the better chance of a successful prosecution.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and is generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph requires that each formal request for extra-
dition be submitted through the diplomatic channel. A formal ex-
tradition request may be preceded by a request for provisional ar-
rest under Article 9, and provisional arrest requests need not be
initiated through diplomatic channels if the requirements of Article
9 are met.

Paragraph 2 outlines the information that must accompany every
request for extradition under the Treaty. Most of the items listed
in this paragraph enable the Requested State to determine quickly
whether extradition is appropriate under the Treaty. For example,
Article 6(2)(c)(i) calls for “information as to the provisions of the
law describing the essential elements of the offense for which ex-
tradition is requested,” enabling the requested state to determine
easily whether the request satisfies the requirement for dual crimi-
nality under Article 2. Some of the items listed in paragraph 2,
however, are required strictly for informational purposes. Thus, Ar-
ticle 6(2)(c)(iii) calls for “information as to the provisions of law de-
scribing any time limit on the prosecution,” even though Article 8
of the Treaty expressly states that extradition may not be denied
due to lapse of time for prosecution. The United States and Saint
Vincent and the Grenadines delegations agreed that Article
6(2)(c)(iii) should require this information so that the Requested
gtate would be fully informed about the charges in the Requesting

tate.

Paragraph 3 describes the additional information required when
the person is sought for trial in the Requesting State. Paragraph
3(c) requires that if the fugitive is a person who has not yet been
convicted of the crime for which extradition is requested, the Re-
questing State must provide “such information as would provide a
reasonable basis to believe that the person sought committed the
offense for which extradition is requested.” This provision will alle-
viate one of the major practical problems with extradition from
Saint Vincent and the Grenadines. The Treaty currently in force
permits extradition only if ... the evidence be found sufficient, ac-
cording to the law of the Requested Party ... to justify the commit-
tal for trial of the person sought if the offense of which he is ac-
cused had been committed in the territory of the requested Party
...7509 Saint Vincent and the Grenadines’ courts have interpreted
this clause to require that a prima facie case against the defendant
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be shown before extradition will be granted.51°© By contrast, U.S.
law permits extradition if there is probable cause to believe that an
extraditable offense was committed and the offender committed
it.511 Saint Vincent and the Grenadines’ agreement to extradite
under the new Treaty based on a “reasonable basis” eliminates this
imbalance in the burden of proof for extradition, and should dra-
matically improve the United States’ ability to extradite from Saint
Vincent and the Grenadines.

Paragraph 4 lists the information required to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions, even absent a specific treaty
provision.512

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

Article 7 governs the authentication procedures for documents
prepared for use in extradition cases.

The article states that when the United States is the Requesting
State, the documents in support of extradition must be authenti-
cated by an officer of the United States Department of State and
certified by the principal diplomatic or consular officer of Saint Vin-
cent and the Grenadines resident in the United States. This is in-
tended to replace the cumbersome and complicated procedures for
authenticating extradition documents applicable under the current
treaty.?13 When the request is from Saint Vincent and the Grena-
dines, the documents must be certified by the principal diplomatic
or consular officer of the United States resident in Barbados ac-
credited to Saint Vincent and the Grenadines, in accordance with
United States extradition law.514

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or mission in the authentication process.

ARTICLE 8—LAPSE OF TIME

Article 8 states that the decision to deny an extradition request
must be made without regard to provisions of the law regarding
lapse of time in either the requesting or requested states. 515 The
United States and St. Vincent and the Grenadines delegations
agreed that a claim that the statute of limitations has expired is
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best resolved by the courts of the Requesting State after the fugi-
tive has been extradited.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the requesting state.516

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and the Attorney
General in Saint Vincent and the Grenadines. The provision also
indicates that INTERPOL may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
grom;l)tly of the outcome of its application and the reason for any

enial.

Paragraph 4 provides that the provisional arrest be terminated
if the Requesting State does not file a fully documented request for
extradition within forty-five days of the date on which the person
was arrested. This period may be extended for up to an additional
fifteen days.517 When the United States is the Requested State, it
is sufficient for purposes of this paragraph if the documents are re-
ceived by the Secretary of State or the U.S. Embassy in Bridge-
town, Barbados.518

Paragraph 5 makes it clear that in such a case the person may
be taken into custody again and the extradition proceedings may
commence if the formal request is subsequently presented.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision on
the extradition request. If extradition is denied in whole or in part,
the Requested State must provide an explanation of the reasons for
the denial. If extradition i1s granted, the article provides that the
two States shall agree on a time and place for surrender of the per-
son. The Requesting State must remove the fugitive within the
time prescribed by the law of the Requested State, or the person
may be discharged from custody, and the Requested State may sub-
sequently refuse to extradite for the same offense. United States
law permits the person to request release if he has not been sur-
rendered within two calendar months of having been found extra-
ditable,519 or of the conclusion of any litigation challenging that
finding,520 whichever is later. The law in Saint Vincent and the
Grenadines permits the person to apply to a judge for release if he
has not been surrendered within sixty days of the day on which he
could have been surrendered after conclusion of the litigation or
thirty days after the warrant of surrender was issued.521

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence on other charges in the Re-
quested State. Article 11 provides a means for the Requested State
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to defer extradition in such circumstances until the conclusion of
the proceedings against the person sought and the service of any
punishment that may have been imposed.

Paragraph 1 provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Paragraph 2 provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment which has been imposed.522 The
provision’s wording makes it clear that the Requested State may
also postpone the surrender of a person facing prosecution or serv-
ing a sentence in that State, even if all necessary extradition pro-
ceedings have been completed.523

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY SEVERAL
STATES

This article reflects the practice of many recent United States ex-
tradition treaties and lists some of the factors which the executive
authority of the Requested State must consider in determining to
which country a person should be surrendered when reviewing re-
quests from two or more States for the extradition of the same per-
son. For the United States, the Secretary of State would make this
decision;524¢ for Saint Vincent and the Grenadines, the decision
would be made by the Governor-General.525

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.526 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to ensure that the property
is returned as soon as practicable. This paragraph also permits the
Requested State to defer surrender altogether if the property is
needed as evidence in the Requested State.
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Paragraph 3 makes the surrender of property expressly subject
to due respect for the rights of third parties to such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the Treaty or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.527 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days while the Requested State
makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained.528

Finally, paragraph 3 removes the restrictions of paragraphs 1
and 2 on detention, trial, or punishment of an extraditee for addi-
tional offenses, or extradition to a third State, (1) if the extraditee
leaves and returns to the Requesting State, or (2) if the extraditee
does not leave the Requesting State within ten days of being free
to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State, the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind.529

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the waiver of proceedings
under this article as an “extradition.” United States practice has
long been that the rule of speciality does not apply when a fugitive
waives extradition and voluntarily returns to the Requested
State.530
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ARTICLE 16—TRANSIT

Paragraph 1 gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.?31 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Attorney General in Saint Vincent and the Grenadines, or via
INTERPOL channels. The negotiators agreed that the diplomatic
channels will be employed as much as possible for requests of this
nature. A person may be detained in custody during the period of
transit.

Paragraph 2 provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. It also permits the transit State to detain a
fugitive until a request for transit is received and executed, so long
as the request is received within 96 hours of the unscheduled land-
ing.

Saint Vincent and the Grenadines does not appear to have spe-
cific legislation on this matter, and the Saint Vincent and the
Grenadines delegation stated that its Government would seek im-
plementing legislation for this article in due course.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Saint Vincent and the Grenadines in connec-
tion with a request from Saint Vincent and the Grenadines for ex-
tradition before the courts in this country, and the Saint Vincent
and the Grenadines Attorney General will arrange for the rep-
resentation of the United States in connection with United States
extradition requests to Saint Vincent and the Grenadines.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State. The negotiators agreed that in some cases the Requested
State might wish to retain private counsel to assist it in the pres-
entation of the extradition request. The Attorney General of St.
Vincent and the Grenadines has a very small staff, and might need
to enlist outside counsel to aid in handling a complex, contested
international extradition proceeding. It is anticipated that in such
cases the fees of private counsel retained by the Requested State
would be paid by the Requested State. The negotiators also recog-
nized that cases might arise in which the Requesting State would
wish to retain its own private counsel to advise it on extradition
matters or even assist in presenting the case, if the Requested
State agrees. In such cases the fees of private counsel retained by
the Requesting State must be paid by the Requesting State.
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Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Attorney General’s Chambers in Saint Vin-
cent and the Grenadines may consult with each other with regard
to an individual extradition case or on extradition procedures in
general. A similar provision is found in other recent U.S. extra-
dition treaties.532

The article also states that consultations shall include issues in-
volving training and technical assistance. At the request of St. Vin-
cent and the Grenadines, the United States delegation promised to
recommend training and technical assistance to better educate and
equip prosecutors and legal officials in St. Vincent and the Grena-
dines to implement this treaty.

During the negotiations, the St. Vincent and the Grenadines del-
egation expressed concern that the United States might invoke the
Treaty much more often than St. Vincent and the Grenadines, re-
sulting in an imbalance in the financial obligations occasioned by
extradition proceedings. While no specific Treaty language was
adopted, the United States agreed that consultations between the
Parties under Article 18 could address extraordinary expenses aris-
ing from the execution of individual extradition requests or re-
quests in general.

ARTICLE 19—APPLICATION

This Treaty, like most other United States extradition treaties
negotiated in the past two decades, is expressly made retroactive,
and accordingly covers offenses that occurred before the Treaty en-
tered into force, provided that they were offenses under the laws
of both States at the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

This article contains standard treaty language providing for the
exchange of instruments of ratification at Washington D.C. The
Treaty is to enter into force immediately upon the exchange.

Paragraph 3 provides that the 1972 Treaty will cease to have any
effect upon the entry into force of the Treaty, but extradition re-
quests pending when the Treaty enters into force will nevertheless
be processed to conclusion under the 1972 Treaty. Nonetheless, Ar-
ticle 15 (waiver of extradition) of this Treaty will apply in such pro-
ceedings, and Article 14 (rule of speciality) also applies to persons
found extraditable under the prior Treaty.

ARTICLE 21—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either State. Termi-
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nation shall become effective six months after notice of termination
is received.

Technical Analysis Of The Treaty On Extradition Between
the United States of America and Zimbabwe Signed July
25, 1997

On July 25, 1997, the United States signed a treaty on extra-
dition with the Republic of Zimbabwe (hereinafter “the Treaty”). In
recent years, the United States has signed similar treaties with
many other countries, as part of a highly successful effort to mod-
ernize our law enforcement relations. The new extradition treaty
will be the first treaty negotiated between the United States and
Zimbabwe since Zimbabwe became an independent nation,>33 and
it is the first modern extradition treaty that the United States has
negotiated with a sub-Saharan African country in over fifty years.
It constitutes a major step forward in the United States’ efforts to
win the cooperation of countries in the region in combating orga-
nized crime, terrorism, and drug trafficking.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

It is anticipated that the Treaty will be implemented in the
United States pursuant to the procedural framework provided by
Title 18, United States Code, Section 3184 et seq. No new imple-
menting legislation will be needed for the United States. Zimbabwe
has its own internal legislation on extradition,53¢ which will apply
to United States’ requests under the treaty.

The following technical analysis of the Treaty was prepared by
the Office of International Affairs, United States Department of
Justice, and the Office of the Legal Adviser, United States Depart-
ment of State, based upon the negotiating notes. The technical
analysis includes a discussion of U.S. law and relevant practice as
of the date of its preparation, which are, of course, subject to
change. Foreign law discussions reflect the current state of that
law, to the best of the drafters’ knowledge.

ARTICLE 1—OBLIGATION TO EXTRADITE

The first article of the Treaty, like the first article in every re-
cent United States extradition treaty, formally obligates each Party
to extradite to the other persons sought for prosecution or convicted
of an extraditable offense, subject to the provisions of the remain-
der of the Treaty. The article refers to charges “in” the Requesting
State rather than “of” the Requesting State, since the obligation to
extradite, in cases arising from the United States, would include
state and local prosecutions as well as federal cases. It was agreed
that the term “convicted” includes instances in which the person
has been found guilty but a sentence has not yet been imposed.535
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The negotiators intended to make it clear that the Treaty applies
to persons adjudged guilty who flee prior to sentencing.

ARTICLE 2—EXTRADITABLE OFFENSES

This article contains the basic guidelines for determining what
offenses are extraditable. This Treaty, like most recent United
States extradition treaties, including those with Jamaica, Jordan,
Italy, Ireland, Thailand, Sweden (Supplementary Convention), and
Costa Rica, does not list the offenses for which extradition may be
granted. Instead, paragraph 1 of the article permits extradition for
any offense punishable under the laws of both countries by depriva-
tion of liberty (i.e., imprisonment, or other form of detention), for
more than one year, or by a more severe penalty such as capital
punishment. Defining extraditable offenses in terms of “dual crimi-
nality” rather than attempting to list each extraditable crime obvi-
ates the need to renegotiate the Treaty or supplement it if both
countries pass laws dealing with a new type of criminal activity,
or if the list inadvertently fails to cover a criminal activity punish-
able in both countries.

Zimbabwe does not have a written criminal code, and almost all
crimes there are defined by common law. This creates difficulty in
identifying and defining offenses for dual criminality purposes.
During the negotiations, the United States delegation received as-
surances from the Zimbabwe delegation that most U.S. offenses
would be extraditable, including drug trafficking, including operat-
ing a continuing criminal enterprise (Title 21, United States Code,
Section 848), and that offenses under the racketeering statutes
(Title 18, United States Code, Section 1961-1968) would be extra-
ditable if the predicate offense would be an extraditable offense.
Zimbabwe also stated that extradition would be possible for such
high priority offenses as terrorism, money laundering, tax fraud or
tax evasion, and crimes against environmental protection laws if
punishable in both states by one year of imprisonment or more.

Paragraph 2 follows the practice of recent extradition treaties in
providing that extradition should also be granted for attempting or
conspiring to commit, aiding or abetting, counseling or procuring
the commission of, or being an accessory before or after the fact to
any extraditable offense. Conspiracy charges are frequently used in
United States criminal cases, particularly those involving complex
transnational criminal activity, so it is especially important that
the treaty be clear on this point. Therefore, paragraph 2 creates an
exception to the “dual criminality” rule of paragraph 1 by making
conspiracy an extraditable crime if the offense which was the object
of the conspiracy is an extraditable offense.

Paragraph 3 reflects the intention of both countries to interpret
the principles of this article broadly. Judges in foreign countries
are often confused by the fact that many United States federal
statutes require proof of certain elements (such as use of the mails
or interstate transportation) solely to establish jurisdiction in the
United States federal courts. Because these foreign judges know of
no similar requirement in their own criminal law, they occasionally
have denied the extradition of fugitives sought by the United
States on federal charges on this basis. This paragraph requires
that such elements be disregarded in applying the dual criminality
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principle. For example, Zimbabwe authorities must treat United
States mail fraud charges (Title 18, United States Code, Section
1341) in the same manner as fraud charges under state laws, and
view the federal crime of interstate transportation of stolen prop-
erty (Title 18, United States Code, Section 2314) in the same man-
ner as unlawful possession of stolen property. This paragraph also
requires a Requested State to disregard differences in the cat-
egorization of the offense in determining whether dual criminality
exists, and to overlook mere differences in the terminology used to
define the offense under the laws of each country. A similar provi-
sion is contained in all recent United States extradition treaties.

Article 2(3)(c) was included in the treaty because Zimbabwe au-
thorities take tax, customs, and currency reporting offenses very
seriously, and are firmly committed to extradition for such
crimes.?36 The Government of Zimbabwe is particularly concerned
about its currency control statutes. Zimbabwe has a small currency
base, and prescribes significant criminal penalties for the unlawful
movement of currency in and out of the country.537 U.S. law does
not regulate the amount of money that can be taken into or out of
the country, although there are strict requirements for reporting
such transactions if they involve more than $10,000.538 Thus, there
may be instances in which conduct that is a serious economic crime
in Zimbabwe might not be an offense in the U.S., and extradition
would not be possible. Article 2(3)(c) reflects the firm commitment
of the U.S. to construe the treaty broadly and to effect extradition
whenever possible.

Paragraph 4 deals with the fact that many federal crimes involve
acts committed wholly outside United States territory. Our juris-
prudence recognizes jurisdiction in our courts to prosecute offenses
committed outside of the United States if the crime was intended
to, or did, have effects in this country, or if the legislative history
of the statute shows clear Congressional intent to assert such juris-
diction.53° In Zimbabwe, however, the Government’s ability to pros-
ecute extraterritorial offenses is much more limited. Therefore, Ar-
ticle 2(4) reflects Zimbabwe’s agreement to recognize United States
jurisdiction to prosecute offenses committed outside of the United
States if Zimbabwe law would permit it to prosecute similar of-
fenses committed outside of Zimbabwe in corresponding cir-
cumstances. If the Requested State’s laws do not so provide, the
final sentence of the paragraph states that the executive authority
of the Requested State has the discretion to grant the request.

Paragraph 5 states that when extradition has been granted for
an extraditable offense it shall also be granted for any other offense
for which all of the requirements for extradition have been met ex-
cept for the requirement that the offense be punishable by more
than one year of imprisonment. For example, if Zimbabwe agrees
to extradite to the United States a fugitive wanted for prosecution
on a felony charge, the United States will also be permitted to ob-
tain extradition for any misdemeanor offenses that have been
charged, as long as those misdemeanors would also be recognized
as criminal offenses in Zimbabwe. Thus, the Treaty incorporates re-
cent United States extradition practice by permitting extradition
for misdemeanors committed by a fugitive when the fugitive’s ex-
tradition is granted for a more serious extraditable offense. This
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practice is generally desirable from the standpoint of both the fugi-
tive and the prosecuting country in that it permits all charges
against the fugitive to be disposed of more quickly, thereby facili-
tating trials while evidence is still fresh and permitting the possi-
bility of concurrent sentences. Similar provisions are found in re-
cent extradition treaties with countries such as Australia, Ireland,
Italy, and Costa Rica.

Some U.S. extradition treaties provide that persons who have
been convicted and sentenced for an extraditable offense may be
extradited only if at least a certain specified portion of the sentence
(often six months) remains to be served.?40 This Treaty, like most
U.S. extradition treaties in the past two decades, contains no such
requirement. Thus, any concerns about whether a particular case
justifies the time and expense of invoking the machinery of inter-
national extradition should be resolved between the Parties
through the exercise of wisdom and restraint rather than through
arbitrary limits imposed in the Treaty itself.

ARTICLE 3—NATIONALITY

Some countries refuse to extradite their own nationals to other
countries for trial or punishment, or are prohibited from doing so
by their statutes or constitution. The United States does not deny
extradition on the basis of the offender’s citizenship,541 and neither
does Zimbabwe.542 Article 3 of the Treaty states that extradition is
not to be refused based on the nationality of the person sought.

ARTICLE 4—POLITICAL AND MILITARY OFFENSES

Paragraph 1 of this article prohibits extradition for a political of-
fense. This is a standard provision in United States extradition
treaties.543

Paragraph 2 describes three categories of offenses which shall
not be considered to be political offenses.

First, the political offense exception does not apply where there
is a murder or other willful crime against the person of a Head of
fS‘tatelz of the Contracting States, or a member of the Head of State’s
amily.

Second, the political offense exception does not apply to offenses
that are included in a multilateral treaty, convention, or inter-
national agreement that requires the parties to either extradite the
person sought or submit the matter for prosecution, such as the
United Nations Convention Against the Illicit Traffic in Narcotic
Drugs and Psychotropic Substances.544

Third, the political offense exception does not apply to conspiring
or attempting to commit, or to aiding and abetting the commission
or attempted commission of the foregoing offenses.

Article 4(3) provides that extradition shall not be granted if the
executive authority of the Requested State finds that the request
was politically motivated.545 This is consistent with the long-stand-
ing law and practice of the United States, under which the Sec-
retary of State alone has the discretion to determine whether an
extradition request is based on improper political motivation.546

The final paragraph of the article states that the executive au-
thority of the Requested State may refuse extradition if the request
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involves offenses under military law which would not be offenses
under ordinary criminal law.547

ARTICLE 5—PRIOR PROSECUTION

This article will permit extradition in situations in which the fu-
gitive is charged in each country with different offenses arising out
of the same basic transaction.

The first paragraph prohibits extradition if the offender has been
convicted or acquitted in the Requested State for the offense for
which extradition is requested, and is similar to language present
in many United States extradition treaties.548 The parties agreed
that this provision applies only if the offender is convicted or ac-
quitted in the Requested State of exactly the same crime he is
charged with in the Requesting State. It would not be enough that
the same facts were involved. Thus, if an offender is accused in one
State of illegally smuggling narcotics into the country, and is
charged in the other State of unlawfully exporting the same ship-
ment of drugs out of that State, an acquittal or conviction in one
state would not insulate the person from extradition to the other,
since different crimes are involved.

Paragraph 2 makes it clear that neither State can refuse to ex-
tradite an offender on the ground that the Requested State’s au-
thorities declined to prosecute the offender, or instituted criminal
proceedings against the offender and thereafter elected to dis-
continue the proceedings. This provision was included because a
decision of the Requested State to forego prosecution, or to drop
charges already filed, could result from failure to obtain sufficient
evidence or witnesses available for trial, whereas the Requesting
State might not suffer from the same impediments. Both delega-
tions agreed that if the dismissal of charges takes place after the
person has been placed in “jeopardy” under the laws of the Re-
questing State, the case would be governed by Paragraph 1.

ARTICLE 6—EXTRADITION PROCEDURES AND REQUIRED DOCUMENTS

This article sets out the documentary and evidentiary require-
ments for an extradition request, and is generally similar to cor-
responding articles in the United States’ most recent extradition
treaties.

The first paragraph of the article requires that each formal re-
quest for extradition be submitted through the diplomatic channel.
A formal extradition request may be preceded by a request for the
provisional arrest of the fugitive pursuant to Article 9, and provi-
sional arrest requests need not be initiated through diplomatic
channels if the requirements of Article 9 are met.

Article 6(2) outlines the information which must accompany
every request for extradition under the Treaty. Most of the items
enable the Requested State to determine quickly whether extra-
dition is appropriate under the Treaty. For example, Article 6(2)(c)
calls for “a statement of the provisions of the law describing the es-
sential elements of the offense for which extradition is requested,”
enabling the requested state to determine easily whether the re-
quest satisfies the requirement for dual criminality under Article
2.
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Article 6(3) describes the additional information needed when the
person is sought for trial in the Requesting State. Article 6(3)(c) re-
quires that if the fugitive is a person who has not yet been con-
victed of the crime for which extradition is requested, the Request-
ing State must provide “such information as would justify the com-
mittal for trial of the person if the offense had been committed in
the Requested State or such information as would justify the com-
mittal for extradition of the person in accordance with the laws of
the Requested State.”>#® Under United States law, persons are
committed to custody for extradition upon the same showing re-
quired for committal for trial: sufficient evidence to establish prob-
able cause to believe that the crime for which extradition was re-
quested has been committed and that the person sought committed
it. Therefore, when Zimbabwe is the Requesting State, this para-
graph requires the submission of submission of evidence to estab-
lish probable cause. However, Zimbabwe’s delegation stated that
Zimbabwe’s current extradition law draws a distinction between
the extradition of a Zimbabwe national and the extradition of a
non-national. The law requires that a request for the extradition of
a Zimbabwe national be supported by a prima facie case of guilt,
but does not require such a showing when the request is for a non-
national.550 The United States delegation was assured by the
Zimbabwe delegation that when the United States requests extra-
dition of a non-Zimbabwean national, Article 6(3)(c) of the Treaty
will be satisfied if the request is supported by probable cause,
which can be shown by hearsay evidence. However, if the request
is for a Zimbabwe national, the United States would have to make
out a prima facie case of such evidence as would justify committal
for trial in Zimbabwe. Of course, if Zimbabwe’s law changes to per-
mit extradition on probable cause for both nationals and non-na-
tionals of Zimbabwe, the provision is drafted flexibly so that the
United States would be able to take advantage of that change.

Article 6(4) lists the information needed to extradite a person
who has already been convicted of an offense in the Requesting
State. This paragraph makes it clear that once a conviction has
been obtained, no showing of probable cause is required. In es-
sence, the fact of conviction speaks for itself, a position taken in re-
cent United States court decisions, even absent a specific treaty
provision.551

ARTICLE 7—ADMISSIBILITY OF DOCUMENTS

This article states that evidence in support of an extradition re-
quest shall be authenticated in one of three methods.

Subparagraph (a) of this Article states that United States extra-
dition requests to Zimbabwe shall be authenticated by a judge,
magistrate, or other competent official in the United States and
stamped with the official seal of an authority comparable to the
Minister of Justice or other competent authority. The delegations
agreed that these provisions, inspired by Section 32 of Zimbabwe
Extradition Act 1982, would be satisfied if the documents are au-
thenticated by the “competent officials” in the Department of Jus-
tice’s Office of International Affairs, and bear the official seal of the
Department of Justice. The negotiators also agreed that affidavits
from witnesses in support of a United States extradition request
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would be admissible if the oath were administered by a notary pub-
lic in the United States.

Subparagraph (b) describes the procedure for authenticating
Zimbabwe requests to the United States. When the request is from
Zimbabwe, the documents must be certified by the principal diplo-
matic or consular officer of the United States resident in
Zimbabwe, in accordance with United States extradition law.552

The third subparagraph of the article permits documents to be
admitted into evidence if they are authenticated in any other man-
ner acceptable by the law of the Requested State. For example,
there may be information in the Requested State itself which is rel-
evant and probative to extradition, and the Requested State is free
under subsection (c) to utilize that information if the information
satisfies the ordinary rules of evidence in that state. This ensures
that evidence which is acceptable under the evidentiary rules of the
Requested State may be used in extradition proceedings even if it
is not otherwise authenticated pursuant to the treaty. This para-
graph also should ensure that relevant evidence, which would nor-
mally satisfy the evidentiary rules of the requested country, is not
excluded at the extradition hearing simply because of an inadvert-
ent error or omission in the authentication process.

ARTICLE 8—TRANSLATION

We understand that there are three languages commonly used in
the Republic of Zimbabwe: English, Shona, and Ndebele. Article 8
of the Treaty requires that all extradition documents be translated
into English.

ARTICLE 9—PROVISIONAL ARREST

This article describes the process by which a person in one coun-
try may be arrested and detained while the formal extradition pa-
pers are being prepared by the Requesting State.553

Paragraph 1 expressly provides that a request for provisional ar-
rest may be made through the diplomatic channel or directly be-
tween the United States Department of Justice and Ministry of
Home Affairs in Zimbabwe. The provision also indicates that
INTERPOL may be used to transmit such a request.

Paragraph 2 states the information which the Requesting State
must provide in support of such a request.

Paragraph 3 states that the Requesting State must be advised
gromllatly of the outcome of its application and the reason for any

enial.

Paragraph 4 provides that the fugitive may be released from de-
tention if the Requesting State does not file a fully documented re-
quest for extradition with the executive authority of the Requested
State within sixty days of the date on which the person was ar-
rested under to the Treaty. When the United States is the Re-
quested State, the “executive authority” would include the Sec-
retary of State or the U.S. Embassy in Harare, Zimbabwe.554

Although the person sought may be released from custody if the
documents are not received within the sixty-day period or any ex-
tension thereof, the extradition proceedings against the fugitive
need not be dismissed. Article 9(5) makes it clear that the person
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may be taken into custody again and the extradition proceedings
may commence if the formal request is presented subsequently.
One difficulty discussed by the negotiators is that under
Zimbabwe law, the person provisionally arrested for extradition
may seek release from custody after 28 days.555 The delegations
agreed that 28 days was too short a period for provisional arrest
given factors such as the distance between the two countries, and
that a 60-day period is appropriate and reasonable. In order to rec-
oncile the terms of the treaty with the current provisions of
Zimbabwe law, the delegations reached the understanding that
when the United States is the requesting State, the Government of
Zimbabwe will request that its court order the person arrested to
remain in custody for the full 60 days, but it is recognized that in
unusual cases the courts may consider setting bail for the person
arrested after 28 days have passed and the documents have not
been received. If the court is inclined to take this step, the Ministry
of Justice will urge the court to set a high enough bail that the fu-
gitive will remain in custody or at least be unlikely to flee the ju-
risdiction. It is also understood that if the United States believes
that this presents an unacceptable risk of the fugitive’s flight, the
United States is free to withdraw its first provisional arrest re-
quest and submit a new one, and the 28 day time period will com-
mence again. Where Zimbabwe is the requesting State, the fugitive
should be held in custody for 60 days pending receipt of the docu-
gle{lts, and there is no special understanding regarding release on
ail.

ARTICLE 10—DECISION AND SURRENDER

This article requires that the Requested State promptly notify
the Requesting State through diplomatic channels of its decision
on the extradition request. If extradition is denied in whole or in
part, the Requested State must provide an explanation of the rea-
sons for the denial. If extradition is granted, the article requires
that the two States agree on a time and place for surrender of the
person. The Requesting State must remove the fugitive within the
time prescribed by the law of the Requested State, or the person
may be discharged from custody, and the Requested State may sub-
sequently refuse to extradite for the same offense. United States
law permits a person to request release if he has not been surren-
dered within two calendar months of having been found extra-
ditable,556 or of the conclusion of all litigation challenging that
finding,557 whichever comes later. In Zimbabwe, that period is de-
cided by the Minister of Home Affairs, in his discretion.558

ARTICLE 11—DEFERRED AND TEMPORARY SURRENDER

Occasionally, a person sought for extradition may already be fac-
ing prosecution or serving a sentence already on other charges in
the Requested State. Article 11 provides a means for the Requested
State to defer extradition in such circumstances until the conclu-
sion of the proceedings against the person sought and the service
of any punishment that may have been imposed.

Article 11(1) provides for the temporary surrender of a person
wanted for prosecution in the Requesting State who is being pros-
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ecuted or is serving a sentence in the Requested State. A person
temporarily transferred pursuant to this provision will be returned
to the Requested State at the conclusion of the proceedings in the
Requesting State. Such temporary surrender furthers the interests
of justice in that it permits trial of the person sought while evi-
dence and witnesses are more likely to be available, thereby in-
creasing the likelihood of successful prosecution. Such transfer may
also be advantageous to the person sought in that: (1) it allows him
to resolve the charges sooner; (2) subject to the laws in each state,
it may make it possible for him to serve any sentence in the Re-
questing State concurrently with the sentence in the Requested
State; and (3) it permits him to defend against the charges while
favorable evidence is fresh and more likely to be available to him.
Similar provisions are found in many recent extradition treaties.

Article 11(2) provides that the executive authority of the Re-
quested State may postpone the extradition proceedings against a
person who is serving a sentence in the Requested State until the
full execution of the punishment that has been imposed.55° The
provision’s wording makes it clear that the Requested State may
also postpone the surrender of a person facing prosecution or serv-
ing a sentence even if all necessary extradition proceedings have
been completed.560

ARTICLE 12—REQUESTS FOR EXTRADITION MADE BY MORE THAN
ONE STATE

This article reflects the practice of many recent United States ex-
tradition treaties and lists factors which the Requested State must
consider in determining to which country a person should be sur-
rendered when reviewing requests from two or more States for the
extradition of the same person. For the United States, the Sec-
retary of State would make this decision;561 for Zimbabwe, the de-
cision would be made by the Minister of Home Affairs.562

ARTICLE 13—SEIZURE AND SURRENDER OF PROPERTY

This article provides that to the extent permitted by its laws the
requested state may seize and surrender all property—articles, in-
struments, objects of value, documents, or other evidence—relating
to the offense for which extradition is requested.563 The article also
provides that these objects shall be surrendered to the Requesting
State upon the granting of the extradition, or even if extradition
cannot be effected due to the death, disappearance, or escape of the
fugitive.

Paragraph 2 states that the Requested State may condition its
surrender of property in such a way as to ensure that the rights
of third parties are protected and that the property is returned as
soon as practicable. The paragraph also permits the Requested
State to defer surrender altogether if the property is needed as evi-
dence in the Requested State. During the negotiations the delega-
tion of Zimbabwe noted that the transfer of property under this Ar-
ticle would be subject to the Requested State’s laws and regulations
on asset forfeiture and currency control.
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Paragraph 3 makes the obligation to surrender property under
this provision expressly subject to due respect for the rights of
third parties to such property.

ARTICLE 14—RULE OF SPECIALITY

This article covers the principle known as the rule of speciality,
which is a standard aspect of United States extradition practice.
Designed to ensure that a fugitive surrendered for one offense is
not tried for other crimes, the rule of speciality prevents a request
for extradition from being used as a subterfuge to obtain custody
of a person for trial or service of sentence on different charges
which may not be extraditable under the treaty or properly docu-
mented at the time that the request is granted.

This article codifies the current formulation of the rule by provid-
ing that a person extradited under the Treaty may only be de-
tained, tried, or punished in the Requesting State for (1) the of-
fense for which extradition was granted, or a differently denomi-
nated offense based on the same facts, provided the offense is ex-
traditable or is a lesser included offense; (2) for offenses committed
after the extradition; and (3) for other offenses for which the execu-
tive authority of the Requested State consents.564 Article 14(1)(c)(ii)
permits the State which is seeking consent to pursue new charges
to detain the defendant for 90 days or more while the Requested
State makes its determination on the application.

Paragraph 2 prohibits the Requesting State from surrendering
the person to a third State for a crime committed prior to his extra-
dition under this Treaty, without the consent of the State from
which extradition was first obtained.565

Finally, Paragraph 3 removes the restrictions of paragraphs 1
and 2 on the detention, trial, or punishment of an extraditee for ad-
ditional offenses, or extradition a third State, (1) if the extraditee
leaves and returns voluntarily to the Requesting State, or (2) if the
extraditee does not leave the Requesting State within fifteen days
of being free to do so.

ARTICLE 15—WAIVER OF EXTRADITION

Persons sought for extradition frequently elect to waive their
right to extradition proceedings to expedite their return to the Re-
questing State. This article provides that when a fugitive consents
to return to the Requesting State the person may be returned to
the Requesting State without further proceedings. The Parties an-
ticipate that in such cases there would be no need for the formal
documents described in Article 6 or further judicial proceedings of
any kind.

If a person sought from the United States returns to the Re-
questing State before the Secretary of State signs a surrender war-
rant, the United States would not view the return pursuant to a
waiver of proceedings under this article as an “extradition.” United
States practice has long been that the rule of speciality does not
apply when a fugitive waives extradition and voluntarily returns to
the Requested State. The negotiators agreed that the rule of spe-
ciality in Article 14 will not apply in such cases.
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ARTICLE 16—TRANSIT

Article 16(1) gives each State the power to authorize transit
through its territory of persons being surrendered to the other
country by third countries.?66 Requests for transit are to contain a
description of the person whose transit is proposed and a brief
statement of the facts of the case with respect to which he is being
surrendered to the Requesting State. The paragraph permits the
request to be transmitted either through the diplomatic channel, or
directly between the United States Department of Justice and the
Ministry of Home Affairs in Zimbabwe, or via INTERPOL chan-
nels. The negotiators agreed that the diplomatic channels will be
employed as much as possible for requests of this nature. A person
may be detained in custody during the period of transit.

Article 16(2) provides that no advance authorization is needed if
the person in custody is in transit to one of the Parties and is trav-
eling by aircraft and no landing is scheduled in the territory of the
other Party. Should an unscheduled landing occur, a request for
transit may be required at that time, and the Requested State may
grant such a request. It also provides for the transit State to detain
a fugitive until a request for transit is received and executed, so
long as the request is received within 96 hours of the unscheduled
landing.

ARTICLE 17—REPRESENTATION AND EXPENSES

The first paragraph of this article provides that the United
States will represent Zimbabwe in connection with a request from
Zimbabwe for extradition before the courts in this country, and
that Zimbabwe will arrange for the representation of the United
States in connection with United States extradition requests to
Zimbabwe.

Paragraph 2 provides that the Requested State will bear all ex-
penses of extradition except those expenses relating to the ultimate
transportation of a fugitive to the Requesting State and the trans-
lation of documents, which expenses are to be paid by the Request-
ing State.567 The negotiators recognized that cases may arise in
which it may be necessary for the Requesting State to retain pri-
vate counsel to assist in the presentation of the extradition request.
It is anticipated that in such cases the fees of private counsel re-
tained by the Requesting State must be paid by the Requesting
State.

Paragraph 3 provides that neither State shall make a pecuniary
claim against the other in connection with extradition proceedings,
including arrest, detention, examination, or surrender of the fugi-
tive. This includes any claim by the fugitive for damages, reim-
bursement, or legal fees, or other expenses occasioned by the execu-
tion of the extradition request.

ARTICLE 18—CONSULTATION

Article 18 of the treaty provides that the United States Depart-
ment of Justice and the Zimbabwe Ministry of Home Affairs may
consult with each other, directly or through INTERPOL, with re-
gard to an individual extradition case or on extradition procedures
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in general. Similar provision is found in other recent U.S. extra-
dition treaties.568

ARTICLE 19—APPLICATION

This Treaty, like most United States extradition treaties nego-
tiated in the past two decades, is expressly made retroactive to
cover offenses that occurred before the Treaty entered into force,
provided that they were offenses under the laws of both States at
the time that they were committed.

ARTICLE 20—RATIFICATION AND ENTRY INTO FORCE

Article 20 contains standard treaty language providing for the
exchange of instruments of ratification and that the Treaty will
enter into force immediately upon the exchange.

ARTICLE 21—TERMINATION

This Article contains standard treaty language describing the
procedure for termination of the Treaty by either State upon six
months’ notice.

VIII. TEXTS OF RESOLUTIONS OF RATIFICATION

Treaty with Luxembourg:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of the Grand Duchy of Luxembourg,
signed at Washington on October 1, 1996 (Treaty Doc. 105-10),
subject to the understanding of subsection (a), the declaration of
subsection (b), and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 17 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Luxembourg by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
:cio the following declaration, which shall be binding on the Presi-

ent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
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tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with France:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty between the United States of America and France,
which includes an Agreed Minute, signed at Paris on April 23, 1996
(Treaty Doc. 105-13), subject to the understanding of subsection
(a), the declaration of subsection (b), and the proviso of subsection

(o).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Articles 19 and 20 con-
cerning the Rule of Specialty would preclude the resurrender
of any person from the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the United States consents to such resurrender; and the
United States shall not consent to the transfer of any person
extradited to France by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
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United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Poland:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the United States of America and the Re-
public of Poland, signed at Washington on July 10, 1996 (Treaty
Doc. 105-14), subject to the understanding of subsection (a), the
declaration of subsection (b), and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 19 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Poland by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Protocol with Spain:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Third
Supplementary Extradition Treaty Between the United States of
America and the Kingdom of Spain, signed at Madrid on March 12,
1996 (Treaty Doc. 105-15), subject to the declaration of subsection
(a), and the proviso of subsection (b).
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(a) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(b) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Cyprus:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of the Republic of Cyprus, signed at
Washington on June 17, 1996 (Treaty Doc. 105-16), subject to the
understanding of subsection (a), the declaration of subsection (b),
and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 16 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Cyprus by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
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Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Argentina:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the United States of America and the Ar-
gentine Republic, signed at Buenos Aires on June 10, 1997 (Treaty
Doc. 105-18), subject to the understanding of subsection (a), the
declaration of subsection (b), and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 16 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Argentina by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.
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Treaty with Antigua and Barbuda:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Antigua and Barbuda, signed at
St. John’s on June 3, 1996 (Treaty Doc. 105-19), subject to the un-
derstanding of subsection (a), the declaration of subsection (b), and
the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Antigua and Barbuda by the United States to the
International Criminal Court agreed to in Rome, Italy, on July
17, 1998, unless the treaty establishing that Court has entered
into force for the United States by and with the advice and
consent of the Senate, as required by Article II, section 2 of the
United States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Dominica:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Dominica, signed at Roseau on Oc-
tober 10, 1996 (Treaty Doc. 105-19), subject to the understanding
of subsection (a), the declaration of subsection (b), and the proviso
of subsection (c).
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(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Dominica by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Grenada:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Grenada, signed at St. George’s on
May 30, 1996 (Treaty Doc. 105-19), subject to the understanding
of subsection (a), the declaration of subsection (b), and the proviso
of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
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States shall not consent to the transfer of any person extra-
dited Grenada by the United States to the International Crimi-
nal Court agreed to in Rome, Italy, on July 17, 1998, unless
the treaty establishing that Court has entered into force for
the United States by and with the advice and consent of the
Senate, as required by Article II, section 2 of the United States
Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
1:10 the following declaration, which shall be binding on the Presi-

ent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Saint Lucia:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Saint Lucia, signed at Castries on
April 18, 1996 (Treaty Doc. 105-19), subject to the understanding
of subsection (a), the declaration of subsection (b), and the proviso
of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Saint Lucia by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
:cio the following declaration, which shall be binding on the Presi-

ent:
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TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Saint Kitts and Nevis:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Saint Kitts and Nevis, signed at
Basseterre on September 18, 1996 (Treaty Doc. 105—-19), subject to
the understanding of subsection (a), the declaration of subsection
(b), and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Saint Kitts and Nevis by the United States to the
International Criminal Court agreed to in Rome, Italy, on July
17, 1998, unless the treaty establishing that Court has entered
into force for the United States by and with the advice and
consent of the Senate, as required by Article II, section 2 of the
United States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.
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(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Saint Vincent and the Grenadines:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Saint Vincent and the Grenadines,
signed at Kingstown on August 15, 1996 (Treaty Doc. 105-19), sub-
ject to the understanding of subsection (a), the declaration of sub-
section (b), and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Saint Vincent by the United States to the Inter-
national Criminal Court agreed to in Rome, Italy, on July 17,
1998, unless the treaty establishing that Court has entered
into force for the United States by and with the advice and
consent of the Senate, as required by Article II, section 2 of the
United States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.



211

Treaty with Barbados:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Barbados, signed at Bridgetown on
February 28, 1996 (Treaty Doc. 105—20), subject to the understand-
ing of subsection (a), the declaration of subsection (b), and the pro-
viso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Barbados by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Trinidad and Tobago:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of Trinidad and Tobago, signed at
Port of Spain on March 4, 1996 (Treaty Doc. 105-21), subject to the
understanding of subsection (a), the declaration of subsection (b),
and the proviso of subsection (c).
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(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Trinidad and Tobago by the United States to the Inter-
national Criminal Court agreed to in Rome, Italy, on July 17,
1998, unless the treaty establishing that Court has entered
into force for the United States by and with the advice and
consent of the Senate, as required by Article II, section 2 of the
United States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with India:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of the Republic of India, signed at
Washington on June 25, 1997 (Treaty Doc. 105-30), subject to the
understanding of subsection (a), the declaration of subsection (b),
and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 17 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
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States shall not consent to the transfer of any person extra-
dited to India by the United States to the International Crimi-
nal Court agreed to in Rome, Italy, on July 17, 1998, unless
the treaty establishing that Court has entered into force for
the United States by and with the advice and consent of the
Senate, as required by Article II, section 2 of the United States
Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject
1:10 the following declaration, which shall be binding on the Presi-

ent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Zimbabwe:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of the Republic of Zimbabwe, signed
at Harare on July 25, 1997 (Treaty Doc. 105-33), subject to the un-
derstanding of subsection (a), the declaration of subsection (b), and
the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:

PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 14 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Zimbabwe by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATIONS.—The Senate’s advice and consent is sub-
ject to the following declaration, which shall be binding on the
President:
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TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(¢) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Protocol with Mexico:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Proto-
col to the Extradition Treaty Between the United States of America
and the United Mexican States of May 4, 1978, signed at Washing-
ton on November 13, 1997 (Treaty Doc. 105-46), subject to the dec-
laration of subsection (a), and the proviso of subsection (b).

(a) DECLARATION.—The Senate’s advice and consent is subject
to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(b) PROVISO.—The resolution of ratification is subject to the fol-
lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.

Treaty with Austria:

Resolved, (two-thirds of the Senators present concurring therein),
That the Senate advise and consent to the ratification of the Extra-
dition Treaty Between the Government of the United States of
America and the Government of the Republic of Austria, signed at
Washington on January 8, 1998 (Treaty Doc. 105-50), subject to
the understanding of subsection (a), the declaration of subsection
(b), and the proviso of subsection (c).

(a) UNDERSTANDING.—The Senate’s advice and consent is
subject to the following understanding, which shall be included in
the instrument of ratification:
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PROHIBITION ON EXTRADITION TO THE INTER-
NATIONAL CRIMINAL COURT.—The United States under-
stands that the protections contained in Article 19 concerning
the Rule of Specialty would preclude the resurrender of any
person from the United States to the International Criminal
Court agreed to in Rome, Italy, on July 17, 1998, unless the
United States consents to such resurrender; and the United
States shall not consent to the transfer of any person extra-
dited to Austria by the United States to the International
Criminal Court agreed to in Rome, Italy, on July 17, 1998, un-
less the treaty establishing that Court has entered into force
for the United States by and with the advice and consent of
the Senate, as required by Article II, section 2 of the United
States Constitution.

(b) DECLARATION.—The Senate’s advice and consent is subject

to the following declaration, which shall be binding on the Presi-
dent:

TREATY INTERPRETATION.—The Senate affirms the ap-
plicability to all treaties of the constitutionally based principles
of treaty interpretation set forth in Condition (1) of the resolu-
tion of ratification of the INF Treaty, approved by the Senate
on May 27, 1988, and Condition (8) of the resolution of ratifica-
tion of the Document Agreed Among the States Parties to the
Treaty on Conventional Armed Forces in Europe, approved by
the Senate on May 14, 1997.

(c) PROVISO.—The resolution of ratification is subject to the fol-

lowing proviso, which shall not be included in the instrument of
ratification to be signed by the President:

SUPREMACY OF THE CONSTITUTION.—Nothing in the
Treaty requires or authorizes legislation or other action by the
United States of America that is prohibited by the Constitution
of the United States as interpreted by the United States.
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NOTES

1Extradition between the U.S. and Antigua and Barbuda is currently governed by the U.S.-
U.K. Extradition Treaty (hereinafter “the 1972 Treaty”), signed June 8, 1972, entered into force
January 21, 1977 (28 UST 227, TIAS 8468), which continued in force after Antigua and Barbuda
became an independent nation November 1, 1981.

2 Antigua and Barbuda Extradition Act, 1993, of 17th June 1993 (hereinafter “Extradition Act
1993”). The key sections of the Extradition Act which are germane to the interpretation and
implementation of the Treaty are discussed in more detail in this Technical Analysis. The Anti-
guan delegation stated that in Antigua and Barbuda, treaties do not take priority over statutes.
Antigua and Barbuda’s delegation assured the United States delegation, however, that the
terms of this Treaty would be given full effect, since, under Section 6(1), Extradition Act 1993,
Antigua’s Minister of Justice may embody the terms of this Treaty in an Order published in
the Gazette and direct that Antigua and Barbuda’s extradition law apply “as between Antigua
and Barbuda and [the United States| subject to the limitations, restrictions, exceptions and
qualifications, if any, contained in the Order.”

3 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

4Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

58See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

6 See generally Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Digest
of International Law 871-876 (1968). Our policy of drawing no distinction between nationals of
the United States and those of other countries in extradition matters is underscored by Title
18, U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

7Section 8(1) Extradition Act 1993, provides that extradition shall be denied if the crime is
an offense “of a political character.” The Antigua and Barbuda delegation assured the United
States that this is identical to the political offense defense. Similar provisions appear in all re-
cent U.S. extradition treaties.

8Done at Vienna December 20, 1988, entered into force November 11, 1990.

9There are similar provisions in many U.S. extradition treaties. See Article I11(3), US-Jamaica
Extradition Treaty, signed at Kingston June 14, 1983, entered into force July 7, 1991; Article
5(4), US-Spain Extradition Treaty, signed at Madrid May 29, 1970, entered into force June 16,
1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition Treaty,
signed at The Hague June 24, 1980, entered into force September 15, 1983 (TIAS 10733); and
Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983, entered into
force Dec. 15, 1984 (TIAS 10813).

10See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied, 454 U.S. 894 (1981); Koskotos
v. Roche, 740 F. Supp. 904, 916 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).

11 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-703 (N.D. Cal. 1988).

12 Similar provisions appear in many treaties, including Article 5 of the U.S.-Jordan Extra-
dition Treaty, signed at Washington, March 28, 1995, entered into force July 29, 1995.

13 Extradition Act 1993, Section 11(7).

14 See Extradition Act 1980, Section 17(1).

15 Courts applying Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States Section 476, comment b.

16 See, e.g., Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

17 See Article VII(5) of the 1972 Treaty.

18 This provision is consistent with requirements imposed by U.S. law. See Title 18, United
States Code, Section 3190.

19This is consistent with settled law in the United States, which holds that lapse of time is
not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

20 Similar provisions appear in all recent U.S. extradition treaties. The topic of provisional ar-
rest is dealt with in the Extradition Act 1993, Section 10(3).

21 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

22 Title 18, United States Code, Section 3188.

23 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed. 2d 30 (1963)(decided by Gold-
berg, J., in chambers). See also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F. 2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

24 Extradition Act 1993, Section 18.

25Under United States law and practice, the Secretary of State would make this decision.
Koskotas v. Roche, 740 F. Supp. 904, 920 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).

26 ?’heng Na-Yuet v. Hueston, 734 F. Supp 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th Cir.
1991).

27 Similar provisions are found in all recent U.S. extradition treaties.

281n the United States, the Secretary of State has the authority to grant such consent. See
Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979).

29 Thus, the provision is consistent with the provisions of all recent U.S. extradition treaties.

30 See Extradition Act 1993, Section 16

31 A similar provision is in all recent U.S. extradition treaties.
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32 See Article 20, U.S.-Jordan Extradition Treaty, supra note 17; Article 19, U.S.-Belgium Ex-
tradition Treaty, signed at Brussels April 27, 1987, entered into force September 1, 1997; Article
24, U.S.-Switzerland Extradition Treaty, signed at Bern Nov. 14, 1990, entered into force Sep-
tember 10, 1997 ; Article 18, U.S.-Philippines Extradition Treaty, signed at Manila Nov. 13,
1994, entered into force November 22, 1996; Article 21, U. S -Hungary Extradition Treaty, 51gned
at Budapest Dec. 1, 1994, entered into force March 18, ’199

33 Signed January 21, 1972 entered into force September 15 1972 (23 UST 3501; TIAS 7510).

34 Although this provision is intended to enable extradition from the United States to Argen-
tina of a person who is the subject of an Argentine warrant of arrest and whose appearance
in Argentina is sought as a necessary step for subjecting such person to criminal prosecution,
it is not intended to enable extradition of a person whose appearance has been ordered for the
sole purpose of giving testimony.

35 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

36 See, e.g., U.S. extradition treaties with The Bahamas, Bolivia, Ireland, Jamaica, Jordan, the
Philippines, and Thailand.

37Like the U.S. concept of conspiracy, the crime of illicit association involves the confederation
of persons for a criminal purpose; however, while a conspiracy under U.S. law may involve as
few as two persons, Argentine law requires at least three persons to form an illicit association.

38 See, e.g., United States extradition treaties with the Bahamas, Bolivia, Ireland, Jamaica,
Jordan, and Thailand. See also Collins v. Loisel, 259 U.S. 309 (1922) (“the law does not require
that the name by which the crime is described in the two countries shall be the same; nor that
the scope of liability shall be coextensive, or, in other respects, the same in the two countries.
It is enough if the particular act charged is criminal in both jurisdictions.”)

39 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction Over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982). Like U.S. law, Argentine law recognizes the effects principle of
jurisdiction. See Article 1, Argentine Penal Code.

40 A gimilar provision is contained in other recent U.S. treaties (e.g., extradition treaties with
Bolivia and Jordan).

41The Argentine delegation insisted that the term “territory” be defined with respect to the
Requesting State, for they wished to ensure that “the Requesting State’s territory”, for the pur-
poses of this Article, would encompass the territorial airspace and territorial waters of that
State. Such a provision exists in the 1972 treaty. In the new Treaty, the formula agreed upon—
“all places subject to [the Requesting] State’s criminal jurisdiction”—was deemed by the nego-
tiators to capture the intended meaning in a less wordy and cumbersome fashion than the
equivalent provision in the 1972 treaty.

42 See, e.g., U.S. extradition treaties with Bolivia and Jordan.

43 See generally Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Digest
of International Law 871-876 (1968). Our policy of drawing no distinction between nationals of
the United States and nationals of other countries in extradition matters has been underscored
by Congress in legislation. Title 18, United States Code, Section 3196 authorizes the Secretary
of State to extradite United States citizens pursuant to a treaty which permits but does not ex-
pressly require surrender of citizens, as long as the other requirements of the treaty have been
met.
44This Article states that “the extradition and surrender” of the person sought shall not be
refused on the basis of nationality. As noted above, under the 1972 treaty, Argentine courts have
granted “extradition” of Argentine citizens, but, in the absence of an affirmative obligation to
surrender them, has proceeded to allow the person to request trial in Argentina. The phrase
“extradition and surrender” is designed to ensure that the Requested State actually turns over
custody of its citizens to the Requesting State when extradition has been granted.

45 Provisions barring extradition for political offenses are included in every U.S. extradition
treaty. The provision in this article is typical in that it does not attempt to define what con-
stitutes a political offense (although paragraph 2 of this article sets forth certain offenses that
are not political offenses). As a result, the requested country must determine, based solely on
its domestic law, whether a given extradition request should be denied on this basis. Because
the Treaty does not provide otherwise, the judiciary decides whether the political offense excep-
tion will bar extradition in a particular case. Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir. 1981).

46 See, e.g., U.S. extradition treaties with The Bahamas, Bolivia, Mexico, and the Philippines.

47Done at New York, December 14, 1973; entered into force February 20, 1977 (28 UST 1975;
TIAS 8532; 1035 UNTS 167).

48 Done at New York December 17, 1979; entered into force June 3, 1983 (TIAS 11081).

49Done at the Hague December 16, 1970; entered into force October 14, 1971 (22 UST 1641,
TIAS 7192).

50Examples of such offenses are desertion and disobedience of orders. See Matter of Suarez-
Mason, 694 F. Supp. 676, 703 (N.D.Cal. 1988).

51 See, e.g., U.S. extradition treaties with The Bahamas, Bolivia, Ireland, Italy, Jamaica, the
Netherlands, the Philippines, and Thailand.

52The express use of the phrase “convicted or acquitted” in this paragraph prevents the Re-
quested State from refusing extradition on the basis that it has unilaterally immunized the fugi-
tive from prosecution by pardon or granting of clemency. Moreover, nothing in this provision
enables the Requested State to bar extradition on the grounds that the person sought has been
convicted or acquitted in a third State.

53 See, e.g., U.S. extradition treaties with The Bahamas, Bolivia, Jordan, and the Philippines.

54The term “offense” in this provision means the crime, not “the act” for which extradition
is requested. A single set of facts may result in several different offenses being charged in dif-
ferent jurisdictions, and prosecution for one such offense should not bar extradition for another.
future reinstitution. 5 This provision should enhance the ability to extradite criminals to the
jurisdiction which has the better chance of a successful prosecution.
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55 This provision is intended to make clear that extradition shall not be precluded by the mere
fact that the fugitive is being proceeded against in the Requested State. If the Requested State
is prosecuting the fugitive for the same offense for which extradition is requested, the Requested
State should, pursuant to Article 13 of this Treaty, defer its decision on extradition until the
proceedings are over. Then, the Requested State can decide whether to deny extradition because
of conviction or acquittal, or grant extradition if the charges were resolved in a manner that
does not implicate double jeopardy (such as dismissal without prejudice). Otherwise, a Re-
quested State could charge the fugitive with the same offense that is the subject of the extra-
dition request, then deny the extradition request due to a pending prosecution in the Requested
Sta}t;e, and finally dismiss its domestic case—allowing the fugitive to escape prosecution alto-
gether.

56 See, e.g., recent United States extradition treaties with The Bahamas, Bolivia, Germany,
Ireland, Italy, Jamaica, Jordan, and Thailand.

‘37See, e.g., extradition treaties with The Bahamas, Bolivia, Jamaica, Jordan, and Thailand.

58 As noted in the analysis of Article 1 above, under Argentine criminal procedure, a formal
indictment may not be filed in Argentina until the fugitive is brought before an Argentine court.
In recognition of those instances in which Argentina might seek the extradition of a person for
whom an indictment has not yet been filed, the negotiating delegations agreed to include the
phrase, “if any.”

59 Courts considering foreign extradition requests in accordance with Title 18, United States
Code, Section 3184, have long required probable cause for international extradition. Ex Parte
Bryant 167 U.S. 104 105 (1897) Restatement (Third) of the Foreign Relations Law of the United
States § 476, comment b (1987

60 Many other U.S. extradltlon treaties include language requiring information that would jus-
tify the “committal for trial” of the person sought, rather than his or her “detention”. Under
U.S. jurisprudence, the terms “committal for trial” and “detention” are interchangeable in this
context, in as much as they both require a finding of probable cause. The Argentine delegation
advised, however, that their courts could interpret the term “committal for trial” to require a
much higher standard of proof, i.e., a prima facie showing of guilt. Accordingly, the delegations
agreed to include “detention” rather that “committal for trial” to ensure that the courts of both
the United States and Argentina will apply a similar standard of proof in extradition cases.

61Under U.S. practice, a judgment of conviction is not ordinarily entered until after a person
is sentenced. Accordingly, in cases where a person has been found guilty but not yet sentenced,
this provision allows the requesting state to provide, in lieu of the judgment of conviction, a
statement from a judicial authority that the person has been found guilty.

See, e.g., Spatola v. United States, 741 F. Supp. 362, 374 (E. DNY 1990), aff’d, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark 470 F. Supp. 976 (D.Vt. 1979).

63This provision is consistent with requirements imposed by United States law. For the
United States the “appropriate” diplomatic or consular officer would be the “principal” diplo-
matic or consular officer of the U.S. Embassy in Argentina. See Title 18, United States Code,
Section 3190. Since Argentme law does not require that the diplomatic or consular officer be
the “principal” one, the term “appropriate” was included. This will render less onerous for U.S.
officials the task of preparing extradition requests to Argentina.

64 Current United States law provides that such surrender should occur within two calendar
months from the finding that the offender is extraditable, or from the conclusion of any litiga-
tion challenging that finding, whichever is later. See Title 18, United States Code, Section 3188.
See also Jimenez v. United States District Court, 84 S.Ct. 14 (1963) (decided by Goldberg, J.,
in chambers); Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); and In Re United States, 713 F.2d
105 (5th Cir. 1983); and Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

Argentine law requires that the Requesting State take custody of the person sought within
30 calendar days of the formal notification by the Argentine Government to the Requesting
State that the person is available for transfer of custody. See Art. 30, Law No. 24,767 (Criminal
Procedure Code) (1997). The 30-day period may be extended for an additional 10 days upon re-
quest by the Requesting State. See id.

65 See, e.g., U.S. extradition treaties with The Bahamas, Bolivia, and the Philippines.

66 Under United States law and practice, the Secretary of State would make the decision to
temporarily surrender the fugitive or to defer the surrender. Koskotas v. Roche, 740 F. Supp.
904, 920 (D.Mass. 1990), aff'd, 931 F.2d 169 (1st Cir. 1991).

67This provision was included at the request of Argentina, whose negotiating delegation
wished to ensure that the postponement of the surrender of Argentine fugitives by the United
States would not jeopardize Argentina’s ability to prosecute those fugitives upon their eventual
surrender to Argentina. Under United States law, in contrast, the statute of limitations is sus-
pended upon the filing of an indictment or other charging document. See, e.g., Title 18, United
States Code, section 3282. Because, in any case in which the United States requests extradition
of a fugitive from Argentina, the fugitive will have already been charged and the statute of limi-
tations suspended, this provision will not have any legal effect for the United States above and
beyond that which is already provided by U.S. law.

68 Under U.S. law, the appropriate authority within the executive branch is the Secretary of
(SJtate Ch)eng Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D.Fla. 1990), affd, 932 F.2d 977 (11th

ir. 1991).

69 Allowing the Requesting State to proceed on a “differently denominated or less serious of-
fense” provides both the prosecution and defense with a measure of post-extradition flexibility
to resolve the charges. For example, it allows the defendant to plead to or be convicted at trial
of a lesser included offense, or it allows the prosecution to supersede the original charges with
different charges that, because of a change in circumstances, may be more readily provable, so
long as they are based on the same facts as the offenses for which extradition was granted. Pro-
ceeding on differently denominated or lesser included offenses does not offend the purpose of
the rule of speciality, since the Requested State will have already considered the facts upon
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which both the original and the new charges are based and determined that the acts constitut-
ing the offenses are extraditable.

70From its inception, the rule of speciality has applied only to those illegal acts committed
prior to extradition. It does not provide the defendant with any immunity for offenses committed
after his or her surrender to the Requesting State.

71The consent exception to the rule of specialty recognizes that, as a Party to the Treaty, the
Requested State has a right to waive certain of its benefits or privileges under the Treaty. In
the United States, the Secretary of State has the authority to consent. See Berenguer v. Vance,
473 F.Supp. 1195, 1199 (D.D.C. 1979).

72This provision prohibiting re-extradition is intended to prevent the State to which a person
is extradited from subsequently extraditing the person to a third state to which the Requested
State would not have agreed to extradite. This provision thus enables the Requested State to
retain a measure of control over the ultimate destination of the person surrendered. A similar
provision is contained in all recent U.S. extradition treaties.

73The policy behind paragraph 3 is that an extraditee should not be allowed to benefit from
the rule of speciality indefinitely and remain in or return to the Requesting State with impu-
nity. Under this paragraph, if the extraditee chooses to return to or remain in the Requesting
State, he or she effectively relinquishes the benefits of the rule. Generally, the United States
prefers that the time period afforded to the fugitive to leave the Requesting State be as short
as practicable in order to avoid law enforcement and public frustration over having such a per-
son at large in the community.

74Waiver of extradition benefits the fugitive in that it allows him to return forthwith to re-
solve the charges against him in the Requesting State and to spend as little time as possible
in custody in the Requested State. It also saves the judicial and law enforcement authorities
of the Requested State the significant expense associated with a prolonged extradition process.

75 A similar provision is in all recent U.S. extradition treaties.

76 The Parties’ representation of each other in extradition proceedings ensures that the Parties
abide by their obligation under the Treaty to secure the return of every extraditable criminal
to the Requesting State. By participating in the extradition proceedings, the Parties also have
the opportunity to shape extradition law and practice in a way that is beneficial to both them-
selves and their treaty partners. In accordance with established practice, the Department of Jus-
tice will represent Argentina in extradition proceedings in the United States. Likewise, Argen-
tine federal prosecutors will represent the United States in such proceedings in Argentina. In
fact, the United States and Argentina already provide representation to each other in extra-
dition cases under the 1972 Treaty, and, with this provision, the Parties intend to continue the
current practlce

77This is a standard provision in all modern U.S. extradition treaties.

78 See, e.g., U.S. extradition treaties with Bolivia, Jordan, and the Philippines.

79 See, e.g., U.S. extradition treaties with The Bahamas, Bolivia, Ireland, Italy, Jamaica, and
Thailand.

807.S. Const., art. I, § 9, ¢

81See In re De Gtacomo, 7 F Cas. 366 (C.C.N.Y. 1874); See also 4 Moore, A Digest of Inter-
national Law 268 (1906).

82The 1972 treaty does not contain an express provision authorizing the waiver of extradition,
and the application of Article 17 of this Treaty to pending proceedings under the 1972 treaty
will allow fugitives to utilize Article 17 to facilitate their return to the Requesting State.

83The application of Article 16 of this Treaty to persons extradited under the prior treaty will
allow the parties to take advantage of improved provisions in Article 16, such as the ability to
detain a person while a request for consent is being considered.

84 Extradition between the U.S. and Austria is governed by the Convention for the Extradition
of Fugitives from Justice, with exchange of notes concerning the Death Penalty (hereinafter the
“1930 Convention”), signed at Vienna January 31, 1930 (46 Stat. 2779; TS 822; 5 Bevans 358)
(entered into force Sept. 11, 1930), and the Supplementary Convention on Extradition signed
at Vienna May 19, 1934, (49 Stat. 2710; TS 873; 5 Bevans 378) (entered into force Sept. 5, 1934).

85“Federal Law of December 4, 1979, Regarding Extradition and Judicial Assistance in Crimi-
nal Matters,” Bundesgesetzblatt No. 529/1979 (hereinafter “Austrian Extradition Law”). Section
1 of the law states that “The provisions of this Federal Law shall be applicable only to the ex-
tent that international agreements do not provide otherwise.” Thus, in case of conflict between
the treaty and Austrian statutory law, the treaty controls.

86 See Stanbrook and Stanbrook, Extradition: The Law and Practice 25-26 (1979).

87 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

88 See 18 U.S.C. § 1341.

89See 18 U.S.C. § 2314.

90 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 J. Crim. L. & Criminology
1109 (1982).

91 Palmer, The Austrian Law of Extradition and Mutual Assistance 64-65, Library of Congress
Law Library (1983).

92The English text of the Treaty as originally signed incorrectly read, “Extradition shall be
granted. . .” By way of an exchange of notes between the Parties, “may” has been substituted
in this paragraph and reflects the true intent of the negotiators.

931U.S.-Costa Rica Extradition Treaty, Dec. 4, 1982, art. 3; Cf. U.S.-Bolivia Extradition Treaty,
June 29, 1995, art. II(3)(b); U.S.-Ireland Extradition Treaty, July 13, 1983, art. III(1) (TTIAS
10813).

94 Qur policy of drawing no distinction between United States nationals and others in extra-
dition matters is underscored by Title 18, United States Code, Section 3196, which authorizes
the Secretary of State to extradite United States citizens pursuant to a treaty that permits but
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does not expressly require surrender of citizens as long as the other requirements of the treaty
have been met. 18 U.S.C. § 3196.

95 Section 12, Austrian Extradition Law.

96 See, e.g., Article 3, U.S.-Hungary Extradition Treaty, December 1, 1994; Article 8, U.S.-
Costa Rica Extradition Treaty, December 4, 1982.

97 Cf. Section 14, Austrian Extradition Law.

98 Done at Vienna December 20, 1988, entered into force November 11, 1990.

99 There are similar provisions in many recent treaties. See Article III(S) U.S.-Jamaica Extra-
dition Treaty, June 14, 1983; Article 5(4), U.S.-Spain Extradition Treaty, May 29, 1970, (22 UST
(7’16"I7A§IAS 7%36, 796 UNTS 245); Article 4, U.S.-Netherlands Extradition Treaty, June 24, 1980

10733).

100 See Eain v. Wilkes, 641 F.2d 504, 513-18 (7th Cir.), cert. denied, 454 U.S. 894 (1981);
Koskotas v. Roche, 740 F. Supp. 904 (D. Mass. 1990), aff'd, 931 F.2d 169 (1st Cir. 1991).

101 An example of such a crime is desertion. Matter of Suarez-Mason, 694 F. Supp. 676, 703
(N.D. Cal. 1988).

102 See Section 16(1), Austrian Extradition Law.

103 Many recent U. S. treaties provide that extradition shall not be denied on the ground that
the Requested State declined to prosecute or discontinued proceedings against the person
sought. Austria would not agree to such a provision because Section 16(1) of Austrian Extra-
dition Law requires denial of extradition in such cases. The discretionary wording of this article
was designed to avoid impeding the United States’ ability to grant extradition in such cases.

104 See, e.g., Article 4(1)(1i), U.S.-Canada Extradition Treaty, signed December 3, 1971, entered
into force March 22, 1976 (3 UST 2826, TIAS 8237). It is settled law in the United States that
lapse of time is not a defense to extradition unless the treaty specifically provides to the con-
trary. Freedman v. United States, 437 F. Supp. 1252 (D. Ga. 1977); United States v. Galanis,
429 F. Supp. 1215 (D. Conn. 1977). By contrast, Austrian law requires that extradition be de-
nied if the statute of limitations or other provisions on lapse of time have expired in either the
requesting or the requested state. Section 18, Austrian Extradition Law. Thus, Article 7 rep-
resents a reasonable compromise between the two positions.

105 Article 85, Austrian Federal Constitution.

106 Section 20, Austrian Extradition Law.

107 See, e.g., Article 7, U.S.-Hungary Extradition Treaty, December 1, 1994; Article 6, U.S.-
Netherlands Extradition Treaty, June 24, 1980 (TIAS 10733); Article 6, U.S.-Ireland Extradition
Treaty, July 13, 1983 (TIAS 10813).

108 Article 8(6), U.S.-Cyprus Extradition Treaty, signed June 17, 1996.

109 Courts applymg Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States § 476 comment b (1987).

110 See Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d 615
(2d Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

111 See, e.g., Article 10, U.S.-Costa Rica Extradition Treaty, Dec. 4, 1982; Article 11, U.S.-Italy
Extradition Treaty, Oct. 13, 1983 (TIAS 10837); Article 1(2), U.S.-Jamaica Extradition Treaty,
June 14, 1983.

112 United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

11318 U.S.C. § 3188.

114 See Jimenez v. U.S. District Court, 84 S. Ct. 14 (1963) (decided by Goldberg, J., in cham-
bers); see also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In re United States, 713 F.2d 105
(5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

115 Section 29(3), Austrian Extradition Law.

116 Under United States law and practice, the Secretary of State makes this decision. Koskotas
v. Roche, 740 F. Supp. 904 (D. Mass. 1990), aff’d, 931 F.2d 169 (1st Cir. 1991).

117 Section 12(2), Austrian Extradition Law, permits Austria to return one of its citizens who
was temporarily surrendered to it by the United States.

c 1180her)1g Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th

ir. 1991).

119 Section 24, Austrian Extradition Law.

120 While the text of the second sentence of Article 18(1) standing alone appears to be manda-
tory, the negotiators intended and understood the sentence to be read with the first sentence
and therefore to be discretionary, since there are circumstances (e.g., a related prosecution in
the Requested State) where the Requested State might view it as appropriate to decline surren-
der of such items to the Requesting State, or delay or condition such surrender.

121 Section 6, Austrian Extradition Law, states that this provision shall not preclude the hand-
ing over, transportation, and delivery of property in connection with the extradition, so that this
grovision will give Austria reciprocal benefits when it requests extradition from the United

tates.

122Tn the United States, the Secretary of State has the authority to consent to a waiver of
the rule of specialty. See Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979). It is un-
clear who in the executive authority in Austria will give consent. See generally Palmer, supra
note 10, at 69-71. This was intended to preserve intact each Party’s right to arrest the extra-
dited person for deportation at the conclusion of the sentence, or to file charges against the ex-
tradited person solely to toll the statute of limitations.

123Jf the United States is the Requested State and the person sought elects to return volun-
tarily to the Republic of Austria before the United States Secretary of State signs a surrender
warrant, the process would be deemed to be a voluntary return rather than an “extradition.”

124 Section 32, Austrian Extradition Law.

125 See, e.g., Article 19, U.S.-Belgium Extradition Treaty, Apr. 9, 1987.

126 Extradition between the U.S. and Barbados is currently governed by the Treaty for the
Mutual Extradition of Criminals between the United States and Great Britain (hereinafter “the
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1931 Treaty”), signed at London December 22, 1931, entered into force June 24, 1935, (47 Stat.
2122; TS 849), which continued in force after Barbados became an independent nation on No-
vember 30, 1966.

127 Extradition Act 1980, of 2nd June 1980 (hereinafter “Extradition Act 1980”). The key sec-
tions of the Extradition Act which are germane to the interpretation and implementation of the
Treaty are discussed in more detail in this Technical Analysis. The Barbados delegation stated
that in Barbados treaties do not take priority over statutes, recognized that their extradition
would have to be amended to avoid conflict with the Treaty, and promised to take such steps
as are necessary to effectively carry out the obligations in this Treaty.

128 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

129 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

130 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

131 See generally Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Di-
gest of International Law §71-876 (1968). Our policy of drawing no distinction between nationals
of the United States and those of other countries in extradition matters is underscored by Title
18, U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

132 Section 7(1)(a), Extradition Act 1980, provides that extradition shall be denied if the crime
is an offense “of a political character.” The Barbados delegation assured the United States that
this is identical to the political offense defense. Similar provisions appear in all recent U.S. ex-
tradition treaties.

133 Done at Vienna December 20, 1988, entered into force November 11, 1990.

134There are similar provisions in many U.S. extradition treaties. See Article I11(3), US-Ja-
maica Extradition Treaty, signed at Kingston June 14, 1983, entered into force July 7, 1991;
Article 5(4), US-Spain Extradition Treaty, signed at Madrid May 29, 1970, entered into force
June 16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition
Treaty, s1gned at The Hague June 24 1980, entered into force September 15, 1983 (TIAS
10733); and Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983,
entered into force Dec. 15, 1984 (TIAS 10813).

135 See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied 454 U.S. 894 (1981); Koskotos
v. Roche, 740 F. Supp. 904, 916 (D. Mass. 1990), aff'd 931 F.2d 169 (1st Cir. 1991).

136 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-703 (N.D. Cal. 1988).

137 Similar provisions appear in many treaties, including Article 5 of the U.S.-Jordan Extra-
dition Treaty, signed at Washington, March 28, 1995, entered into force July 29, 1995.

138 Barbados law permits requests to be made either by a U.S. consular officer stationed in
Barbados, a request to the Attorney General through Barbados’ diplomatic representatives sta-
tioned in the United States, or “by such other person or by such other means as may be settled
by arrangement ...” Extradition Act 1980, Section 23.

139 See Extradition Act 1980, Section 17(1).

140 Courts applying Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States Section 476, comment b.

141 See, e.g., Spatola v. United States, 741 F.Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark, 470 F.Supp. 976 (D. Vt. 1979).

142 See gSection 15, Extradition Act 1980.

143 This provision is consistent with requirements imposed by U.S. law. See Title 18, United
States Code, Section 3190.

144 This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

145 Similar provisions appear in all recent U.S. extradition treaties. The topic of provisional
arrest is dealt with in Barbados Extradition Act 1980, Section 23.

146 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

147Title 18, United States Code, Section 3188.

148 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed 2d 30 (1963)(decided by Gold-
berg, J., in chambers). See also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F.2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

149 Barbados Extradition Act 1980, Section 32.

150 Under United States law and practice, the Secretary of State would make this decision.
Koskotas v. Roche, 740 F. Supp. 904, 920 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).
o 151 Cheng Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), aff’d, 932 F.2d 977 (11th

ir. 1991).

152 Extradition Act 1980, Section 25.

153 Similar provisions are found in all recent U.S. extradition treaties, and in the Extradition
Act 1980, Section 30.

154Tn the United States, the Secretary of State has the authority to grant such consent. See
Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979). For Barbados, it is the Attorney
General. Cf. Extradition Act 1980, Section 7(2)(b)(iii).

155 Thus, the provision is consistent with the provisions of all recent U.S. extradition treaties.

156 A similar provision is in all recent U.S. extradition treaties.

157This provision supersedes the contrary provision in Title 18, United States Code, Section
3195. Barbados law requires that all expenses be paid by the Requesting State unless otherwise
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provided by treaty (Extradition Act 1980, Section 31), so this express treaty provision would
take precedence.

158 See Article 20, U.S.-Jordan Extradition Treaty, supra, note 17; Article 19, U.S.-Belgium
Extradition Treaty, signed at Brussels April 27, 1987, entered into force September 1, 1997; Ar-
ticle 24, U.S.-Switzerland Extradition Treaty, signed at Bern Nov. 14, 1990, entered into force
September 10, 1997; Article 18, U.S.-Philippines Extradition Treaty, signed at Manila Nov. 13,
1994, entered into force November 11, 1996; Article 21, U.S. -Hungary Extradition Treaty,
signed at Budapest Dec. 1, 1994, entered into force March 18, 1997.

159 Extradition between the U.S. and Cyprus is currently governed by the Treaty for the Mu-
tual Extradition of Criminals between the United States and Great Britain, signed at London
December 22, 1931, entered into force June 24, 1935, 47 Stat. 2122; TS 849, 12 Bevans 482;
%23 lIélt\;T(’)I‘S 59, which continued in force after Cyprus became an independent nation on August

160 Republic of Cyprus Law No. 97 of 1970 (hereinafter “the Extradition of Fugitive Offenders
Law 1970”). The key sections of the Extradition of Fugitive Offenders Law 1970 that are ger-
mane to the interpretation and implementation of the Treaty are discussed in more detail in
this Technical Analysis.

161; See Stanbrook and Stanbrook, Extradition: The Law and Practice 25-26 (1979).

162 See 18 U.S.C § 1341.

163 See 18 U.S.C. § 2314.

164 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blake(sley, United States Jurisdiction over Extraterritorial Crime, 73 J. Crim. L. & Criminology
1109

165 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21 1996.

166 See generally Shearer Extradition in International Law 110-14 (1970); 6 Whiteman, Digest
of International Law 87 1-76 (1968). Our policy of drawing no distinction between United States
nationals and others in extradition matters is underscored by Title 18, United States Code, Sec-
tion 3196, which authorizes the Secretary of State to extradite United States citizens pursuant
to a treaty that permits but does not expressly require surrender of citizens as long as the other
requirements of the treaty have been met.

167 Section 6(1), Extradition of Fugitive Offenders Law 1970.

168 “This constitutional provision (the reason for which will be clear to anyone familiar with
the communal problems on the island) was interpreted in 1961 by the Supreme Court of Cyprus
as preventing even the surrender of a Cypriot to Great Britain ...” Shearer, Extradition in
International Law 102 (1971). See also Stanbrook, Extradition: the Law and Practice 39 (1980).
Cyprus has never extradited one of its citizens to the United States or to any other nation.

169 Cyprus has jurisdiction to prosecute its citizens for crimes committed outside its territory
if the offense is one punishable in Cyprus with death or imprisonment exceeding two years and
is also punishable by the law of the country where it was committed and for any offense commit-
ted while the citizen is in the service of Cyprus. Article 5 of the Cyprus Criminal Code, Chapter
154, as amended. In fact, the Cyprus delegation assured the U.S. that few crimes for which ex-
tradition would be sought have a penalty of less than two years in Cyprus. Thus, virtually all
preCnses that are extraditable under the treaty could form the basis for a domestic prosecution
in Cyprus.

170 See, e.g., Article 3, U.S.-Hungary Extradition Treaty, signed at Budapest December 1,
1994; Article 8, U.S.-Costa Rica Extradition Treaty, signed December 4, 1982; U.S.-Mexico Ex-
tradition Treaty, signed May 4, 1978.

171 Similar provisions appear in all recent U.S. extradition treaties. Section 6(1)(a), Extra-
dition of Fugitive Offenders Law 1970, provides that extradition shall be denied if the crime
is an offense “of a political character.” The Cyprus delegation assured the United States that
this is identical to the political offense defense.

172 Section 6(5) of the Extradition of Fugitive Offenders Law 1970 states that a crime cannot
be an offense of a political character if it involves an attempt on the life or person of “the head
of the Commonwealth” or involves conspiring, attempting, or participating in a crime listed in
the Schedule to the Law, or impeding the arrest or prosecution of others guilty of such crimes.

173 Done at Vienna, December 20, 1988, entered into force November 11, 1990.

174There are similar provisions in many U.S. extradition treaties. See Article III(3), US-Ja-
maica Extradition Treaty, signed at Kingston June 14, 1983, entered into force Jul 7, 1991; Arti-
cle 5(4), US-Spain Extradition Treaty, signed at Madrid May 29, 1970, entered into force June
16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition Trea-
ty, signed at The Hague June 24, 1980, entered into force September 15, 1983 (TIAS 10733);
and Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983, entered
into force Dec. 15, 1984 (TIAS 10813).

175 See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied, 454 U.S. 894 (1981); Koskotas
v. Roche, 740 F. Supp. 904 (D. Mass. 1990), aff'd, 931 F.2d 169 (1st Cir. 1991).

176 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-703 (N.D. Cal. 1988).

1771t also resembles Section 6(2) of the Extradition of Fugitive Offenders Law 1970, which
prohibits extradition of a person “if it appears ... that if charged with the offence in the Repub-
lic [of Cyprus] he would be entitled to be dlscharged under any rule of law relating to previous
acquittal or conviction.”

178 See, e.g., Article 7, U.S.-Hungary Extradition Treaty, supra note 11; Article 7, U.S.-Nether-
lands Extradition Treaty, supra note 19; Article 6, U.S.-Ireland Extradition Treaty, supra note
21.

179 Section 11(4), Extradition of Fugitive Offenders Law 1970.

180 This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
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v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

181 Courts applying Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. See Restatement (Third) of the Foreign Relations Law of the
United States, section 476, comment b (1987).

182 Courts applying Title 18, United States Code, Section 3184 long have required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States § 476 comment b (1987).

183 See Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d 615
(2d Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

184 See, e.g., Article 10, U.S.-Costa Rica Extradition Treaty, supra note 12; Article 11, U.S.-
Italy Extradition Treaty, signed Oct. 13, 1983. However, the Cyprus Treaty differs from these
two in that it does not provide specifically for the release of the person sought if the additional
information is not supplied within the specified deadline.

185 Article 8 of the treaty states: “The extradition of fugitive criminals under the provisions
of this Treaty shall be carried out in the United States and in the territory of His Britannic
Majesty respectively, in conformity with the laws regulating extradition for the time being in
force in the territory from which the surrender of the fugitive criminal is claimed.”

186 Section 13, Extradition of Fugitive Offenders Law 1970.

187 Title 18, United States Code, Section 3190.

188 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979)

18918 U.S.C. § 3188.

190 See Jimenez v. U.S. District Court, 84 S. Ct. 14, 11 L. Ed. 2d 30 (1963) (decided by Gold-
berg, J., in chambers); see also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In re United States,
713 F.2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

191 Section 12, Extradition of Fugitive Offenders Law 1970.

192 Under United States law and practice, the Secretary of State makes this decision. Koskotas
v. Roche, 740 F. Supp. 904 (D. Mass. 1990), affd, 931 F.2d 169 (1st Cir. 1991).

o 193Cher)zg Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th
ir. 1991).

194 Section 11(5), Extradition of Fugitive Offenders Law 1970.

195In the United States, the Secretary of State has the authority to consent to a waiver of
the rule of specialty. See Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979). In Cyprus,
it is the Minister of Justice. Section 6(3)(c), Extradition of Fugitive Offenders Law 1970.

196 Cf. Article 16, U.S.-Netherlands Extradition Treaty, supra note 21

197 See, e.g., Article 20, U.S.-Jordan Extradition Treaty, signed at Washington March 28, 1995,
July 29, 1995; Article 19, U.S.-Belgium Extradition Treaty, signed at Brussels April 27, 1987,
entered into force September 1, 1997; Article 24, U.S.-Switzerland Extradition Treaty, signed
at Bern Nov. 14, 1990, entered into force September 10, 1997; Article 18, U.S.-Philippines Extra-
dition Treaty, signed at Manila Nov. 13, 1994, entered into force November 22, 1996; Article
21, U.S.-Hungary Extradition Treaty, signed at Budapest Dec. 1, 1994, entered into force March
18, 1997.

198 Extradition between the U.S. and Dominica is currently governed by the U.S.-U.K. Extra-
dition Treaty (hereinafter “the 1972 Treaty”), signed June 8, 1972, entered into force January
21, 1977 (28 UST 227, TIAS 8468), which continued in force after Dominica became an inde-
pendent nation on November 3, 1978.

199 Chapter 12:04, Laws of Dominica, Extradition Act 1981. The key sections of the Extra-
dition Act 1981 which are germane to the interpretation and implementation of the Treaty are
discussed in more detail in this Technical Analysis. The Dominica delegation stated that in gen-
eral in Dominica treaties do not take priority over statutes, and that the courts are bound by
the Act, though the Government is bound by the Treaty. The application of Dominica’s extra-
dition law, however, is “subject to any limitations, conditions, exceptions, or qualifications as are
necessary to give effect to [the] treaty. . .” Section 39(2), Extradition Act 1981, so Dominica’s
delegation assured the United States that the terms of this Treaty would be given full effect.

200 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

201 Restatement (Third) of the Foreign Relations Law of the United States §s 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

202 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

203 See generally Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Di-
gest of International Law 871-876 (1968). Our policy of drawing no distinction between nationals
of the United States and those of other countries in extradition matters is underscored by Title
18, U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

204 Section 7(1) Extradition Act 1981, provides that extradition shall be denied if the crime
is an offense “of a political character.” The Dominica delegation assured the United States that
this is identical to the political offense defense. Similar provisions appear in all recent U.S. ex-
tradition treaties.

205 Done at Vienna December 20, 1988, entered into force November 11, 1990.

206 There are similar provisions in many U.S. extradition treaties. See Article I11(3), US-Ja-
maica Extradition Treaty, signed at Kingston June 14, 1983, and entered into force July 7, 1991;
Article 5(4), US-Spain Extradition Treaty, signed at "Madrid May 29, 1970, entered into force
June 16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition
Treaty, signed at The Hague June 24, 1980, entered into force September 15, 1983 (TIAS
10733); and Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983,
entered into force Dec. 15, 1984 (TIAS 10813).
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207 See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied, 454 U.S. 894 (1981); Koskotos
v. Roche, 740 F. Supp. 904, 916 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).

208 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-703 (N.D. Cal. 1988).

209 Similar provisions appear in many treaties, including Article 5 of the U.S.-Jordan Extra-
dition Treaty, signed at Washington, March 28, 1995 entered into force July 29, 1995.

210 Article IX(1), 1972 Treaty.

211 See Extradition Act 1980, Section 17(1).

212 Courts applying Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States Section 476, comment b.

213 See, e.g., Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark 470 F. Supp. 976 (D. Vt. 1979).

214 See Article VIL(5) of the 1972 Treaty.

215This provision is consistent with requirements imposed by U.S. law. See Title 18, United
States Code, Section 3190.

216 This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

217 Similar provisions appear in all recent U.S. extradition treaties.

218 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

219Title 18, United States Code, Section 3188.

220 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed. 2d 30 (1963)(decided by
Goldberg, J., in chambers). See also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F.2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

221 Section 32, Extradition Act 1981.

222Under United States law and practice, the Secretary of State would make this decision.
Koskotas v. Roche, 740 F. Supp. 904, 920 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).
c 223Cher)zg Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th

ir. 1991).

224 Section 24, Extradition Act 1981.

225 Similar provisions are found in all recent U.S. extradition treaties.

226 In the United States, the Secretary of State has the authority to grant such consent. See
Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979). For Dominica, it is the Attorney
General. See Section 7(2)(b)(3), Extradition Act 1981.

227 Thus, the provision is consistent with the provisions of all recent U.S. extradition treaties.

228 A similar provision is in all recent U.S. extradition treaties.

229 See Article 20, U.S.-Jordan Extradition Treaty, supra note 12; Article 19, U.S.-Belgium Ex-
tradition Treaty, signed at Brussels April 27, 1987, entered into force September 1, 1997; Article
24, U.S.-Switzerland Extradition Treaty, 51gned at Bern Nov. 14, 1990, entered into force Sep-
tember 10, 1997; Article 18, U.S.-Philippines Extradition Treaty, 51gned at Manila Nov. 13,
1994, entered into force November 22, 1996; Article 21, U.S. -Hungary Extradition Treaty
signed at Budapest Dec. 1, 1994, entered into force March 18, 1997.

230 The Extradition Treaty signed at Paris January 6, 1909, entered into force July 27, 1911,
(37 Stat. 1526; TS 561; 7 Bevans 872). The Supplementary Extradition Convention signed at
Pari)s February 12, 1970, entered into force April 3, 1971 (22 UST 407; TIAS 7075; 791 UNTS
273).

231 Loi réglant les conditions, la procedure, et les effets de l'extradition, décret du 11 mars
1927 (hereinafter “Extradition Law 1927”). This Technical Analysis discusses key sections of the
Extradition Law 1927 that are germane to the interpretation and implementation of the Treaty.

232 See Stanbrook and Stanbrook, Extradition: The Law and Practice 25-26 (1979).

233 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21 1996.

234 Shearer, Extradition in International Law T4 (1971); Article 23, Extradition Law 1927.

235 See 18 U.S.C § 1341.

236 See 18 U.S.C. § 2314.

237 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Biake(sllg}sl,z )United States Jurisdiction over Extraterritorial Crime, 73 J. Crim. L. & Criminology
1109 .

238 French jurisprudence divides offenses into three categories: crimes (major felonies), délits
(lesser felonies), and contraventions (petty offenses). See Kock, Criminal Proceedings in France,
9 American Journal of Int’l Law 253 (1960). France asserts an extraterritorial criminal jurisdic-
tion over its nationals for major felonies committed anywhere in the world, and for lesser felo-
nies if punishable at the place where committed. France also asserts criminal jurisdiction over
aliens located in France whose acts, though committed outside of France, endanger the safety
or financial credit of the French state. Delaume, Jurisdiction over Crimes Committed Abroad:
French and American Law 21 Geo. Wash. Crim. Rev. 173 (1952). France also asserts jurisdiction
over aliens who commit offenses against French nationals outside of France.

239 See generally Shearer, Extradition in International Law 110-14 (1971); 6 Whiteman, Digest
of International Law 871- 76 (1968). Our policy of drawing no distinction between United States
and other nationals in extradition matters is underscored by Title 18, United States Code, Sec-
tion 3196. This authorizes the Secretary of State to extradite United States citizens pursuant
to a treaty that permits but does not expressly require surrender of citizens as long as the other
requirements of the treaty have been met.

240 See Act 5(1), Extradition Law 1927. See 6 Whiteman Digest of International Law 871
(1968). Indeed, France is one of the originators and staunchest defenders of the practice of not
extraditing nationals. Shearer, Extradition in International Law 95, 96, 104 (1971).
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241 See, e.g., Article 8, U.S.-Costa Rica Extradition Treaty, Dec. 4, 1982; Article 9, U.S.-Mexico
Extradition Treaty, May 4, 1978 (31 UST 5059, TIAS 9656).

242For a detailed description of French jurisprudence, see Carbonneau, French Judicial Per-
spectives on the Extradition of Transnational Terrorists and the Political Offense Exception
(1981); Goldie, The Political Offense Exception and Extradition Between Democratic States, 13
Ohio N.U. L. Rev. 53 (1986); Comment, The Political Offense Exemption to Extradition; Protect-
ing the Right of Rebellion in an Era of International Political Violence, 66 Or. L. Rev. 405 (1987);
Comment, Revolutionaries Beware: The Erosion of the Political Offense Exception under the 1986
United States-United Kingdom Supplementary Extradition Treaty, 136 U. Pa. L. Rev. 1515
(1988); Comment, The Political Offense Exception: An Historical Analysis and Model for the Fu-
ture, 64 Tul. L. Rev. 1195 (1990); Taulbee, Political Crimes, Human Rights, and Contemporary
International Practice, 4 Emory Int’l L. Rev. 43 (1990).

243 Done at Vienna December 20, 1988, entered into force November 11, 1990.

244This paragraph includes offenses covered by the Convention for the Protection of Inter-
nationally Protected Persons, Including Diplomatic Agents, done at New York December 14,
1973, (28 UST 1975, TIAS 8532, 1035 UNTS 167). France is not a party to this Convention.

245'This paragraph includes offenses under the Convention on the Taking of Hostages, done
at New York December 17, 1979, (TIAS 11081). France is not a party to this convention.

246 These factors are drawn dlrectly from Art. 13(1) of the European Convention on the Sup-
pression of Terrorism.

247 Article IV(c), U.S.-Ireland Extradition Treaty, signed at Washington July 13, 1983, entered
into force December 15, 1984 (TIAS 10813).

248 The long-standing U.S. law and practice have been that the Secretary of State alone has
the discretion to determine whether an extradition request is based on improper motivation.
Eain v. Wilkes, 641 F.2d 504, 513-18)(7th Cir.), cert. denied, 454 U.S. 894 (1981); Koskotas v.
Roche, 740 F. Supp. 904 (D. Mass. 1990), aff'd, 931 F.2d 169 (1st Cir. 1991).

249 Article 5, U.S.-Germany Extradition Treaty, signed at Bonn June 20, 1978, entered into
force August 29, 1980 (TIAS 9785).

250 An example of such a crime is desertion. See, e.g., In re Suarez-Mason, 694 F. Supp. 676,
703 (N.D. Cal. 1988).

251The French delegation wanted the provision to read “unless the Requesting State provides
sufficient assurances ...” in order to maximize the Requested State’s discretion. After extensive
discussion, the French delegation agreed to drop the term “sufficient,” but reserved France’s
right to decide on a case-by-case basis whether to accept assurances offered to it.

252 See, e.g., Article 7, U.S.-Hungary Extradition Treaty, December 1, 1994; Article 6, U.S.-Ire-
land Extradition Treaty, July 13, 1983 (TIAS 10813); Article 7, U.S.-Netherlands Extradition
Treaty, June 24, 1980 (TIAS 10733).

253 This is consistent with some other U.S. extradition treaties that require denial of the re-
quest if the statute of limitations would have run in the Requested State had the offense been
committed in that state. See, e.g., Article 4, U.S.-Japan Extradition Treaty, signed March 3,
1978, and entered into force March 26, 1980 (31 UST 892, TIAS 9625); Article 6, U.S.-Nether-
lands Extradition Treaty, supra note 29. The Treaty provides slightly more flexibility for the
United States than the current Supplementary Extradition Convention, which bars extradition
if the statute of limitations has expired in either the Requesting or Requested State. It is con-
sistent with settled law in the United States, which holds that lapse of time is not a defense
to extradition at all unless the treaty specifically provides to the contrary. Freedman v. United
State)s, 437 F. Supp. 1252 (D. Ga. 1977); United States v. Galanis, 429 F. Supp. 1215 (D. Conn.
1977).

254The statute of limitations in France is currently ten years for major felonies (crimes) and
three years for lesser felonies (délits). Note, Statute of Limitations: Penetrable Barrier to Pros-
((ecutio)n, 102 U. Pa. L. Rev. 630 (1954); Note, 50 Prescription of Crime, Scottish L. Rev. at 261
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255 Courts applying Title 18, United States Code, Section 3184 long have required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States § 476 comment b (1987).

256 Shearer, supra note 5, at 157-165.

257 See Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), offd, 925 F.2d 615
(2d Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

258 This provision is consistent with requirements imposed by U.S. Law. See Title 18, United
States Code, Section 3190.

259 Cf. Clark, supra note 34.

260 See, e.g., Article 10, U.S.-Costa Rica Extradition Treaty, December 4, 1982; Article 11, U.S.-
Italy Extradition Treaty, October 13, 1983 (TIAS 10837).

2617J.S. law currently permits a person to request release if he has not been surrendered with-
in two calendar months of having been found extraditable, or of the conclusion of any litigation
challenging that finding, whichever is later. See 18 U.S.C. § 3188; Jimenez v. U.S. District
Court, 84 S. Ct. 14 (1963) (decided by Goldberg, J., in chambers). See also Liberto v. Emery,
724 F.2d 23 (2d Cir. 1983); In re United States, 713 F.2d 105 (5th Cir. 1983); Barrett v. United
States, 590 F.2d 624 (6th Cir. 1978).

262 See Article 18, Extradition Act 1927.

263 Under United States law and practice, the Secretary of State makes this decision. Koskotas
v. Roche, 740 F. Supp. 904 (D. Mass. 1990), aff'd, 931 F.2d 169 (1st Cir. 1991).

o 264 Cheng Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th

ir. 1991).

265 Article 6, Extradition Act 1927.

266 See, e.g., See Article 19, U.S.-Belgium Extradition Treaty, signed at Brussels April 27,
1987, entered into force September 1, 1997; Article 24, U.S.-Switzerland Extradition Treaty,
signed at Bern Nov. 14, 1990, entered into force September 10, 1997.
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267 Extradition between the U.S. and Grenada is currently governed by the Treaty for the Mu-
tual Extradition of Criminals between the United States and Great Britain (hereinafter the
“1931 Treaty”), signed at London December 22, 1931, entered into force June 24, 1935, 47 Stat.
2122; '?Slg;w which continued in force after Grenada became an independent nation on Feb-
ruary

268 Extradition Act 1870, 33 & 34 Vict., c. 52 (hereinafter “Extradition Act 1870”). This British
statute governed extradition at the time Grenada became independent from the United Kingdom
in 1974, and continues to be the law in effect on this topic. The key sections of the Extradition
Act 1870 that are germane to the interpretation and implementation of the Treaty are discussed
in more detail in this Technical Analysis. The Grenada delegation stated that in Grenada trea-
ties do not take priority over statutes, recognized that their extradition law would have to be
amended to avoid conflict with the Treaty, and promised to take such steps as are necessary
to effectively carry out the obligations in this Treaty.

269 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

270 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

271See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

272 See generally Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Di-
gest of International Law 871-876 (1968). Our policy of drawing no distinction between nationals
of the United States and those of other countries in extradition matters is underscored by Title
18, U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

273 Section 3(1), Extradition Act 1870, provides that extradition shall be denied if the crime
is an offense “of a political character.” The Grenada delegation assured the United States that
this is identical to the political offense defense. Similar provisions appear in all recent U.S. ex-
tradition treaties.

274 Done at Vienna December 20, 1988, entered into force November 11, 1990.

275 There are similar provisions in many U.S. extradition treaties. See Article III(3), US-Ja-
maica Extradition Treaty, signed at Kingston June 14, 1983, entered into force July 7, 1991;
Article 5(4), US-Spain Extradition Treaty, signed at Madrid May 29, 1970, entered into force
June 16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition
Treaty, signed at The Hague June 24, 1980, entered into force September 15, 1983 (TIAS
10733); and Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983,
entered into force Dec. 15, 1984 (TIAS 10813).

276 See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied, 454 U.S. 894 (1981); Koskotos
v. Roche, 740 F. Supp. 904, 916 (D. Mass. 1990), aff'd 931 F.2d 169 (1st Cir. 1991).

277 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-703 (N.D. Cal. 1988).

278 Similar provisions appear in many treaties, including Article 5 of the U.S.-Jordan Extra-
dition Treaty, signed at Washington, March 28, 1995 entered into force July 29, 1995.

279 Article 9, 1931 Treaty.

280 See Extradition Act 1980, Section 17(1).

281 Courts applying Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States Section 476, comment b.

282 See, e.g., Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

283 See Sections 14-15, Extradition Act 1870.

284This provision is consistent with requirements imposed by U.S. law. See Title 18, United
States Code, Section 3190.

285This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215,1224 (D. Conn. 1977).

286 Similar provisions appear in all recent U.S. extradition treaties.

287 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979)

288 Title 18, United States Code, Section 3188.

289 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed. 2d 30 (1963) (decided by
Goldberg, J., in chambers). See also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F.2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

290 Extradition Act 1870, Section 12.

291Under United States law and practice, the Secretary of State would make this decision.
Koskotas v. Roche, 740 F. Supp. 904, 920 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).
o 292 Cheng Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th

ir. 1991).

293 Similar provisions are found in all recent U.S. extradition treaties.

294Tn the United States, the Secretary of State has the authority to grant such consent. See
Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979).

295 Thus, the provision is consistent ‘with the provisions of all recent U.S. extradition treaties.

296 Cf. Article 16, US-Netherlands Treaty, supra note 13.

297 A similar provision is in all recent U.S. extradition treaties.

298 See Article 20, U.S.-Jordan Extradition Treaty, supra note 16; Article 19, U.S.-Belgium Ex-
tradition Treaty, signed at Brussels April 27, 1987, entered into force September 1, 1997; Article
24, U.S.-Switzerland Extradition Treaty, signed at Bern Nov. 14, 1990, entered into force Sep-
tember 10, 1997; Article 18, U.S.-Philippines Extradition Treaty, signed at Manila Nov. 13,



227

1994, entered into force November 22, 1996; Article 21, U.S.-Hungary Extradition Treaty, signed
at Budapest Dec. 1, 1994, entered into force March 18, 1997.

299 See 47 Stat. 2122; TS 849; 12 Bevans 482; 163 LNTS 59.

300 See Extradition Act, 1962, as amended by the Extradition (Amendment) Act, 1993 § 3184
(hereinafter the Indian Extradition Act).

301 See, e.g., Article 2 of the Indian Extradition Act, providing that an “extradition offense”
ir}ll relsation to another Contracting State is “an offense provided for in the extradition treaty with
that State.”

302 See Stanbrook and Stanbrook, Extradition: The Law and Practice 25-26 (1979).

303 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

304 Indian Penal Code of 1860 §§ 3,4.

305 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

306 See generally Shearer, Extradition in International Law 110-14 (1970); 6 Whiteman, Digest
of International Law 871- 76 (1968). Our policy of drawing no distinction between nationals of
the United States and those of other countries in extradition matters is underscored by Title
18 U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

307 See Commentary to Chapter I(1)(1), Indian Extradition Act.

308 Section 31(a) of the Indian Extradition Act provides that extradition shall be denied if the
offense for which a fugitive is sought is “of a political character.”

TI’X;Done )at the Hague December 16, 1970, entered into force October 14, 1971 (22 UST 1641,
7192).

TIX;DOH% )at Montreal September 23, 1971, entered into force January 26, 1973 (24 UST 564,
7570).

311 Done at New York December 14, 1973, entered into force February 20, 1977 (28 UST 1975,
TIAS 8532, 1035 UNTS 167).

312Done at New York December 17, 1979, entered into force June 3, 1983 (TIAS 11081).

313 Done at New York March 30, 1961, entered into force December 13, 1964, for the United
States June 24, 1967 (18 UST 1407, TIAS 6298, 520 UNTS 204).

314Done at Geneva March 25, 1972, entered into force August 8, 1975 (26 UST 1439, TIAS
8118, 976 UNTS 3).

315Done at Vienna December 20, 1988, entered into force November 11, 1990.

316 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-03 (N.D. Cal. 1988).

317 There are similar provisions in many U.S. extradition treaties. See, e.g., Article III(3) U.S.-
Jamaica Extradition Treaty, signed June 14, 1983. Article 5(4) U.S.-Spain Extradition Treaty,
signed May 29, 1970; Article 4 U.S.-Netherlands Extradition Treaty, signed June 24, 1980.

318 See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied 454 U.S. 894 (1981); Koskotos
v. Roche, 744 F. Supp. 904, 916 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991). See also
18 U.S.C. § 3186.

319 Indian Extradition Act, § 31 (a).

320 See, e.g., Article 5, U.S.-Jordan Extradition Treaty, signed at Washington March 28, 1995,
entered into force July 29, 1995.

321This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

322(0ther United States extradition treaties contain similar provisions. See, e.g., Article
4(1)ID), U.S.-Canada Extradition Treaty, signed at Washington Dec. 3, 1971, entered into force
I\N/Iarch 22, 1976 (UST 983, TIAS 8273); Article 5, U.S.-Switzerland Extradition Treaty, signed

ov. 11, 1990.

323 See, e.g., Article 7, U.S.-Netherlands Extradition Treaty, signed at the Hague June 24,
1980, entered into force September 15, 1983 (TIAS 10733); Article 6, U.S.-Ireland Extradition
Treaty, signed at Washington July 13, 1983, entered into force December 15, 1984 (TIAS 10813).

324 Such a document must be issued by a competent authority.

325 Courts applying 18 U.S.C. §3184 have long required probable cause for international extra-
dition. Restatement (Third) of the Foreign Relations Law of the United States § 476, comment
b (1987).

326 See Indian Extradition Act § 7(4).

327 See, e.g., Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2d Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

328 See Indian Extradition Act § 10.

329 See 18 U.S.C. § 3190.

330 Similar provisions appear in all recent U.S. extradition treaties.

331See United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

332Title 18, U.S. Code, Section 3188 provides that any U.S. court, upon application, may dis-
charge from custody a person so committed.

333 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed 2d 30 (1963) (decided by
Goldberg, J., in chambers). See Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F.2d 105 (5th Cir. 1983); see also Barrett v. United States, 590 F.2d 624 (6th Cir.
1978).

334 Indian Extradition Act, Section 24.

335 This is a discretionary provision exercisable by the Requested State only; it does not create
any right which a fugitive might exercise.
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336 Under United States law and practice, the Secretary of State makes this decision. Koskotas
v. Roche, 740 F. Supp. 904 (D. Mass. 1990), affd, 931 F.2d 169 (1st Cir. 1991).

337Cheng Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th
Cir. 1991).

338 Indian Extradition Act § 30.

339 Similar provisions are found in all recent U.S. extradition treaties.

340Tn the United States, the Secretary of State has the authority to consent to a waiver of
the rule of speciality. See Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979).

341 This provision is consistent with provisions in all recent U.S. extradition treaties.

342 A similar provision exists in many recent U.S. extradition treaties.

343 See, e.g., Article 19, U.S.-Jordan Extradition Treaty, signed at Washington March 28, 1995,
entered into force July 29, 1995 (Treaty Doc. No. 102-17). See also 18 U.S.C. §3195.

344 See Article 20, U.S.-Jordan Extradition Treaty, signed at Washington March 28, 1995
(Treaty Doc. No. 102-17); article 19, U.S.-Belgium Extradition Treaty, signed at Brussels April
27, 1987 (Treaty Doc. No. 102-17).

3450n the date the Treaty was signed, the parties expressed their understanding in an ex-
change of letters, which have been provided to the Senate for its information, that

“... as a general matter, upon extradition, a person shall be proceeded against or
punished under the ordinary criminal laws of the Requesting State, and shall be
subject to prosecution or punishment in accordance with the Requesting State’s ordi-
nary rules of criminal procedure. If either party is considering prosecution or pun-
ishment upon extradition based on other laws or other rules of criminal procedures,
the Requesting State shall request consultations and shall make such a request only
upon the agreement of the Requested State.”

This understanding was developed during the negotiations after discussions of In-
dia’s Terrorist and Disruptive (Prevention) Act (TADA), which was in force when the
negotiations commenced in 1994 and has been used in connection with the detention
and prosecution of persons charged with terrorist offenses. Although TADA lapsed
on May 23, 1995, it has continuing effect with respect to cases under investigation
and trial on such date. TADA limits defendants’ rights in ways that have been the
subject of criticism from non-governmental human rights groups and the State De-
partment’s annual human rights report. This Understanding reflects the Parties’
agreement that if either party is considering prosecution or punishment upon extra-
dition based on laws or rules of criminal procedures such as those in TADA, the Re-
questing State shall request consultations and shall make such a request only upon
the agreement of the Requested State.

346 Fixtradition between the U.S. and St. Christopher and Nevis is governed by the U.S.-U.K.
Extradition Treaty (hereinafter “the 1972 Treaty”), signed June 8, 1972, entered into force Janu-
ary 21, 1977 (28 UST 227, TIAS 8468), which continued in force after St. Christopher and Nevis
became an independent nation on September 19, 1983.

347 Extradition Act, 1870, 33 & 34 Vict., c. 52 (hereinafter the “Extradition Act 1870”). This
British statute governed extradition at the time St. Christopher and Nevis became independent
from the United Kingdom, and continues to be the law in effect on this topic. The key sections
of the Extradition Act 1870 which are germane to the interpretation and implementation of the
Treaty are discussed in more detail in this Technical Analysis. The St. Christopher and Nevis
delegation stated that in St. Christopher and Nevis treaties do not take priority over statutes,
and that the courts are bound by the Act, though the Government is bound by the Treaty. The
United States delegation was assured that the terms of this Treaty would be given full effect,
since under Section 2 of the Extradition Act 1870, the government of St. Christopher and Nevis
may embody the terms of this Treaty in an Order in Council that will “render the operation
of [the Extradition Act 1870] subject to such conditions, exceptions, and qualifications as may
be deemed expedient” to implement the Treaty.

348 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

349 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

350 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

351See generally Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Di-
gest of International Law 871-876 (1968). Our policy of drawing no distinction between nationals
of the United States and those of other countries in extradition matters is underscored by Title
18, U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

352 Section 3(1), Extradition Act 1870, provides that extradition shall be denied if the crime
is an offense “of a political character.” The St. Christopher and Nevis delegation assured the
United States that this is identical to the political offense defense. Similar provisions appear
in all recent U.S. extradition treaties.

353 Done at Vienna December 20, 1988, entered into force November 11, 1990.

354 There are similar provisions in many U.S. extradition treaties. See Article III(3), US-Ja-
maica Extradition Treaty, signed at Kingston June 14, 1983, and entered into force July 7, 1991;
Article 5(4), US-Spain Extradition Treaty, signed at Madrid May 29, 1970, entered into force
June 16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition
Treaty, signed at The Hague June 24, 1980, entered into force September 15, 1983 (TIAS
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10733); and Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983,
entered into force Dec. 15, 1984 (TIAS 10813).

355 See Eain v. Wilkes, 641 F.2d 504, 513-518 (7th Cir.) cert. denied 454 U.S. 894 (1981);
Koskotos v. Roche, 740 F. Supp. 904 (D. Mass. 1990), aff'd 931 F.2d 169 (1st Cir. 1991).

356 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 703-703 (N.D. Cal. 1988).

357 Similar provisions appear in many treaties, including Article 5 of the U.S.-Jordan Extra-
dition Treaty, signed at Washington, March 28, 1995 entered into force July 29, 1995.

A 358 Article IX(1), 1972 Treaty. A similar requlrement is found in Section 10 of the Extradition

ct 1870.

359 See Extradition Act 1980, Section 17(1).

360 Courts applying Title 18 United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States Section 476, comment b.

361See, e.g., Spatola v. United States, 741 F. Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

362 See, Article VII(5) of the 1972 Treaty.

363 This provision is consistent with requirements imposed by U.S. law. See Title 18, United
States Code, Section 3190.

364This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

365 Similar provisions appear in all recent U.S. extradition treaties.

366 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979)

367 Title 18, United States Code, Section 3188.

368 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed. 2d 30 (1963)(decided by
Goldberg, J., in chambers). See also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F.2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

369 Extradition Act 1870, Section 12.

370 Under United States law and practice, the Secretary of State would make this decision.
Koskotas v. Roche, 740 F. Supp. 904, 920 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).
o 371Cher)zg Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 932 F.2d 977 (11th

ir. 1991).

372 Similar provisions are found in all recent U.S. extradition treaties.

373In the United States, the Secretary of State has the authority to grant such consent. See
Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979).

374 Thus, the provision is consistent with the provisions of all recent U.S. extradition treaties.

375 Cf. Article 16, US-Netherlands Treaty, supra note 9.

376 A similar provision is in all recent U.S. extradition treaties.

377See Article 20, U.S.-Jordan Extradition Treaty, supra note 12; Article 19, U.S.-Belgium Ex-
tradition Treaty, signed at Brussels April 27, 1987, entered into force September 1, 1997; Article
24, U.S.-Switzerland Extradition Treaty, signed at Bern Nov. 14, 1990, entered into force Sep-
tember 10, 1997; Article 18, U.S.-Philippines Extradition Treaty, signed at Manila Nov. 13,
1994, entered into force November 22, 1996; Article 21, U.S.-Hungary Extradition Treaty, signed
at Budapest Dec. 1, 1994, entered into force March 18, 1997.

378 Extradition between the U.S. and Saint Lucia is governed by the U.S.-U.K. Extradition
Treaty (hereinafter “the 1972 Treaty”), signed June 8, 1972, entered into force January 21, 1977
(28 UST 227, TIAS 8468), which continued in force after Saint Lucia became an independent
nation on February 23, 1979.

379“An Act Relating to Fugitives in Saint Lucia from the criminal Law of other States and
to fugitives from the Criminal Law of Saint Lucia in other States” of July 28, 1986 (hereinafter
“the Extradition Act 1986”). The key sections of the Extradition Act which are germane to the
interpretation and implementation of the Treaty are discussed in more detail in this Technical
Analysis. The Saint Lucia delegation stated that in general in Saint Lucia treaties do not take
priority over statutes, and that the courts are bound by the Act, though the Government is
bound by the Treaty. However, the application of Saint Lucia’s extradition law is “subject to
such limitations, conditions, exceptions or qualifications as are necessary to give effect to [the
applicable extradition] Treaty,” Section 38(2), Extradition Act 1986, so Saint Lucia’s delegation
assured the United States delegation that the terms of the Treaty would be given full effect.

380 See Stanbrook and Stanbrook, Extradition: The Law and Practice, 25-26 (1979).

381 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blakesley, United States Jurisdiction over Extraterritorial Crime, 73 Journal of Criminal Law
and Criminology 1109 (1982).

382 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

383 See genemlly Shearer, Extradition in International Law 110-114 (1970); 6 Whiteman, Di-
gest of International Law 871-876 (1968). Our policy of drawing no distinction between nationals
of the United States and those of other countries in extradition matters is underscored by Title
18, U.S. Code, Section 3196, which authorizes the Secretary of State to extradite U.S. citizens
pursuant to treaties that permit (but do not require) surrender of citizens, if other requirements
of the Treaty have been met.

384 Similar provisions appear in almost all recent U.S. extradition treaties. Section 6 of Saint
Lucia’s Extradition Act 1986 requires that extradition be denied if the crime is “an offense of
a political character,” but the delegations agreed that the two terms are equivalent.

385Done at Vienna December 20, 1988, entered into force November 11, 1990.

386 There are similar provisions in many U.S. extradition treaties. See Article III(3), US-Ja-
maica Extradition Treaty, signed at Kingston June 14, 1983, entered into force July 7, 1991;
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Article 5(4), US-Spain Extradition Treaty, signed at Madrid May 29, 1970, entered into force
June 16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245); Article 4, US-Netherlands Extradition
Treaty, signed at The Hague June 24, 1980, entered into force September 15, 1983 (TIAS
10733); and Article IV(c), US-Ireland Extradition Treaty, signed at Washington July 13, 1983,
entered into force Dec. 15, 1984 (TIAS 10813).

387 See Eain v. Wilkes, 641 F.2d 504, 513 (7th Cir.), cert. denied 454 U.S. 894 (1981); Koskotos
v. Roche, 740 F. Supp. 904, 916 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).

388 An example of such a crime is desertion. Matter of Extradition of Suarez-Mason, 694 F.
Supp. 676, 702-703 (N.D. Cal. 1988).

389 Similar provisions appear in many treaties, including Article 5 of the U.S.-Jordan Extra-
dition Treaty, signed at Washington March 28, 1995, entered into force July 29, 1995.

A 390 Article IX(1), 1972 Treaty. A similar requirement is found in Section 16(1)(b), Extradition

ct 1986.

391 See Extradition Act 1980, Section 17(1).

392 Courts applying Title 18, United States Code, Section 3184 have long required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States Section 476, comment b.

393 See, e.g., Spatola v. United States, 741 F.Supp. 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d
615 (2nd Cir. 1991); United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979).

394 Article VII(5), 1972 Treaty.

395 This provision is consistent with requirements imposed by U.S. law. See Title 18, United
States Code, Section 3190.

396 This is consistent with settled law in the United States, which holds that lapse of time
is not a defense to extradition unless the treaty specifically provides to the contrary. Freedman
v. United States, 437 F. Supp. 1252, 1263 (D. Ga. 1977); United States v. Galanis, 429 F. Supp.
1215, 1224 (D. Conn. 1977).

397 Similar provisions appear in all recent U.S. extradition treaties.

398 Cf. United States v. Clark, 470 F. Supp. 976 (D. Vt. 1979)

399 Title 18, United States Code, Section 3188.

400 Jimenez v. United States District Court, 84 S. Ct. 14, 11 L.Ed 2d 30 (1963)(decided by Gold-
berg, J., in chambers). See also Liberto v. Emery, 724 F.2d 23 (2d Cir. 1983); In Re United
States, 713 F. 2d 105 (5th Cir. 1983); Barrett v. United States, 590 F.2d 624 (6th Cir. 1978).

401 Section 31, Extradition Act 1986.

402Under United States law and practice, the Secretary of State would make this decision.
Koskotas v. Roche, 740 F. Supp. 904, 920 (D. Mass. 1990), affd 931 F.2d 169 (1st Cir. 1991).
0.4031093?)@ Na-Yuet v. Hueston, 734 F. Supp. 988 (S.D. Fla. 1990), affd, 931 F.2d 977 (11th

ir. .

404 Section 24, Extradition Act 1986.

405 Similar provisions are found in all recent U.S. extradition treaties.

406 n the United States, the Secretary of State has the authority to grant such consent. See
Berenguer v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979). For Saint Lucia, it is the Attorney-
General. See Section 6(2)(b)(iii), Extradition Act 1986.

407Thus, the provision is consistent with the provisions of all recent U.S. extradition treaties.

408 Cf. Article 16, US-Netherlands Treaty, supra note 14.

409 A similar provision is in all recent U.S. extradition treaties.

410 See Article 20, U.S.-Jordan Extradition Treaty, supra note 15; Article 19, U.S.-Belgium Ex-
tradition Treaty, signed at Brussels April 27, 1987, entered into force September 1, 1997; Article
24, U.S.-Switzerland Extradition Treaty, signed at Bern Nov. 14, 1990, entered into force Sep-
tember 10, 1997; Article 18, U.S.-Philippines Extradition Treaty, signed at Manila Nov. 13,
1994, entered into force November 22, 1996; Article 21, U.S.-Hungary Extradition Treaty, signed
at Budapest Dec. 1, 1994, entered into force March 18, 1997.

411 Extradition between the United States and Luxembourg is governed by the Treaty on Ex-
tradition signed by the two nations at Berlin on October 29, 1883, and the Supplementary Ex-
tradition Convention signed at Luxembourg on April 24, 1935.

412 See Article 2, U.S.-Bolivia Extradition Treaty, signed at La Paz June 27, 1995, entered into
force November 21, 1996.

413 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
Blake(sley, )United States Jurisdiction over Extraterritorial Crime, 73 J. Crim. L. & Criminology
1109 (1982).

414 See, e.g., Article 4, U.S.-Japan Extradition Treaty, signed March 3, 1978, entered into force
March 26, 1980 (31 UST 892, TIAS 9625); Article 6, U.S.-Netherlands Extradition Treaty, signed
June 24, 1980, entered into force September 15, 1983 (TIAS 10733).

415 United States policy of drawing no distinction between United States nationals and others
in extradition matters is underscored by Title 18, United States Code, Section 3196, which au-
thorizes the Secretary of State to extradite United States citizens pursuant to a treaty that per-
mits but does not expressly require surrender of citizens as long as the other provisions of the
treaty have been met.

416 See, e.g., Article 8, U.S.-Costa Rica Extradition Treaty, signed December 4, 1982, entered
into force October 11, 1991; Article 3, U.S.-Hungary Extradition Treaty, signed Dec. 1, 1994;
U.S.-Mexico Extradition Treaty, signed May 4, 1978, entered into force January 25, 1980 (31
UST 5059, TIAS 9656).

417 Done at Vienna December 20, 1988, entered into force November 11, 1990.

418 There are similar provisions in many recent treaties. See Article 4(c), U.S.-Ireland Extra-
dition Treaty, signed July 13, 1983, entered into force December 15, 1984 (TTIAS 10813); Article
3(3), U.S.-Jamaica Extradition Treaty, signed June 14, 1983, entered into force July 7, 1991;
Article 4, U.S.-Netherlands Extradition Treaty, signed June 24, 1980, entered into force Septem-
ber 15, 1983 (TIAS 10733); Article 5(4), U.S.-Spain Extradition Treaty, signed May 29, 1970,
entered into force June 16, 1971 (22 UST 737, TIAS 7136, 796 UNTS 245).
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419 See Eain v. Wilkes, 641 F.2d 504, 513-18 (7th Cir.), cert. denied, 454 U.S. 894 (1981);
Koskotas v. Roche, 740 F. Supp. 904 (D. Mass. 1990) aff’d, 931 F.2d 169 (1st Cir. 1991).

420 An example of such a crime is desertion. Maiter of Suarez-Mason, 694 F. Supp. 676, 703
(N.D. Cal. 1988).

421 See, e.g., Article 7, U.S.-Hungary Extradition Treaty, signed December 1, 1994; Article 6,
U.S.-Ireland Extradition Treaty, signed July 13, 1983, entered into force December 15, 1984,
(TIAS 10813); Article 7, U.S.-Netherlands Extradition Treaty, signed June 24, 1980, entered into
force September 15, 1983 (TIAS 10733).

4227J.S.-Netherlands Extradition Treaty, signed June 24, 1980, entered into force September
15, 1983 (TIAS 10733); U.S.-Belgium Extradition Treaty, signed April 27, 1987, entered into
force September 2, 1997.

423 Article 6, U.S.-Argentina Extradition Treaty, signed January 21, 1972, entered into force
September 15, 1972 (23 UST 3501, TIAS 7510); Article 5, U.S.-Canada Extradition Treaty,
signed December 3, 1971, entered into force March 22, 1976 (27 UST 983, TIAS 8237); Article
6, U.S.-Uruguay Extradition Treaty, signed April 3, 1973, entered into force April 11, 1984,
(TIAS 10850).

424 Courts applying Title 18, United States Code, Section 3184, long have required probable
cause for international extradition. Restatement (Third) of the Foreign Relations Law of the
United States, § 476, comment b (1987).

425 See Spatola v. United States, 741 F. Supp 362, 374 (E.D.N.Y. 1990), affd, 925 F.2d 615
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1215, 1224 (D. Conn. 1977).
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537 Other types of economic activity that may have criminal ramifications, such as violations
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538 See Title 31, U.S. Code, Sections 321, 5311-5314, 5316- 5322.

539 Restatement (Third) of the Foreign Relations Law of the United States § 402 (1987);
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Cir. 1991).

562 Extradition Act of 1982, Section 29.

563 Similar provisions are found in all recent U.S. extradition treaties, and in the Extradition
Act 1982, Sections 30-31.

5641n the U.S., the Secretary of State has the authority to grant such consent. See Berenguer
v. Vance, 473 F. Supp. 1195, 1199 (D.D.C. 1979). In Zimbabwe, the Minister of Home Affairs
has such authority.

565 Thus, the provision is consistent with the provisions of all recent U.S. extradition treaties.

566 A similar provision is in all recent U.S. extradition treaties, and is authorized by Section
23, Extradition Act 1982.

567This provision supersedes the contrary provision in Title 18, United States Code, Section
3195.

568 See, e.g., Article 19, U.S.-Belgium Extradition Treaty, signed at Brussels April 27, 1987,
entered into force September 1, 1997.
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