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SENATE—Monday, August 1, 1988

The Senate met at 12 noon and was
called to order by the Honorable
George J. Mitchell, Deputy President
pro tempore, a Senator from the State
of Maine.

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray:

But I trusted in Thee, O Lord: I said,
Thou art my God. My times are in Thy
hand . . .—Psalm 31:14, 15.

As we begin this week, gracious God,
our sovereign Lord, we pray for Thy
righteousness to overrule in all our af-
fairs—public, personal and family.
Imbue us with the desire to start each
day with a few quiet moments alone
with Thee. Make us wise in waiting
upon Thee for the sense of Thy pres-
ence—looking to Thee for guidance in
all things—depending upon Thee for
wisdom and strength to accomplish all
that we ought. Give us trust in Thee
in our inadequacy—love for Thee, each
other, spouse and children. Help us to
make this week productive in Thy will.

In Jesus’ name. Amen.

RECOGNITION OF THE
MAJORITY LEADER

The DEPUTY PRESIDENT pro
tempore. Under the standing order,
the majority leader is recognized.

THE JOURNAL

Mr. BYRD. Mr. President, I ask
unanimous consent that the Journal
of the proceedings be approved to
date.

The DEPUTY PRESIDENT pro
tempore. Without objection, it is so or-
dered.

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, the
Senate will go to the fair housing bill
today. I do not know how much time
that bill will require. I would hope
that it could be disposed of today and
tomorrow.

At a point very early toward mid-
week, there will be the supplemental
appropriations bill. The President will
make his decision on the plant closing
bill no later than midnight Wednes-
day. If he should sign that bill or let it
become law without his signature,
then I would hope that the next day
the Senate could proceed to the con-
sideration of the trade bill. If he
should veto the bill, then I would hope
the next day the Senate could proceed

to attempt to override the veto. That
will be followed then by the trade bill.

Before the week is out, if the Senate
is able to dispose of the aforemen-
tioned measures, or at least beginning
early next week, the Senate should be
on the Department of Defense appro-
priations bill. We do not know yet
what the President’s intention will be
on that bill. There is some speculation
that has surfaced to the effect that he
may veto that bill. So there would be
the problem of attempted override on
that bill as well, the DOD authoriza-
tion bill. In any event, the Senate
would proceed at some point to take
up the DOD appropriations bill.

On the supplemental appropriations
bill, there may be an effort to attach
Contra aid legislation. I have had a
group of Democrats of all viewpoints
and inclinations meeting in the effort
to develop an approach that would be
a unified approach, a fairly unified ap-
proach on the part of the Democrats,
liberals, conservatives, moderates,
whatever we may wish to term our-
selves. And then it would be my hope
that if we can do that, we would then
go to the Republican leadership and
see if there could be a bipartisan ap-
proach here. I feel it may be possible
to have a bipartisan approach to deal
with this matter and to put it to rest
for a while.

So we are working toward that end.
We are not at liberty to discuss details
yet because the working group that I
have put together has not finally
made a decision beyond a tentative
one. We have not seen the language
that results from the last meeting. I
hope to have another meeting today. I
still believe that we can develop legis-
lation that will allow Democrats and
Republicans to join together in deal-
ing with the Contra aid matter. I hope
we can do that soon.

Mr. President, beyond what I have
said, we have this week and 4 days of
next week. It would be my desire to
follow the trade bill, taking into con-
sideration measures I have already
mentioned and whether or not they
are completed—DOD appropriations,
for example—I would like to follow at
some point rather early after action
on the trade bill with the textile bill.
Of course, on the Canada-United
States trade agreement, the joint lead-
ership of the two Houses has assured
the administration that we would take
up that measure before adjourning
sine die.

It seems to me once the trade bill is
disposed of and at some point the tex-
tile bill, we ought to go to the Canada-
United States trade legislation.

Mr. President, as of last Friday, the
Senate had completed action on 12 of
the 13 general appropriations bills,
which I think is a record that would
go back a long way; 12 of the 13 appro-
priations bills completed prior to
August 1 in the Senate. There has
been some difficulty with the confer-
ences between the two Houses on ap-
propriations bills. Until all of the bills
have been passed and all of the bills
can go to conference and there can be
an overall grasp of the work of the two
Houses on those bills, it would be im-
possible to determine what new alloca-
tions or reallocations would have to be
made between and among the bills.
But the Defense appropriations bill
has its own numbers.

So now that the other 12 bills have
been sent to conference, there is no
need for further delay, it seems to me.
The conferences ought to go to work,
in view of the fact the defense bill has
its own numbers, and we ought to
begin to send those several appropria-
tions bills down to the White House
individually.

That is the goal which both the Re-
publican leader and I and the Speaker
and I have said very early on in this
session; it was our intention to send
those separate bills down to the Presi-
dent. So both Houses have acted expe-
ditiously. I hope that the conferences
can begin now to work on the several
bills and we can begin to see the con-
ference reports come back through
the two Houses and those bills start
going to the President. One has al-
ready gone down to the President. The
energy-water appropriation bill has
been signed into law. So there is no
need now, Mr. President, for further
delay in the conferences on those
measures.

I would welcome any further sugges-
tions or comments or observations by
the distinguished Republican leader as
to the program that I have attempted
to outline as we go into the second of
the 3 weeks that will occur before the
next break.

Mr. DOLE. If the majority leader
will yield—

Mr. BYRD. Yes, I will be happy to
yield.

Mr. DOLE. First, I compliment the
majority leader and all members of
the Appropriations Committee for
doing what has not been done around
this place for I do not know how long,
complete 12 out of 13, and certainly
they are going to have the 13th up
very soon.

I think the majority leader is cor-
rect. Hopefully, we can get on with our
conferences, get these bills down to
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the White House in case there are
vetoes and give us some time because,
as I looked at my calendar while the
majority leader was speaking, if, in
fact, there would be sine die adjourn-
ment by September 30, we would have
27 legislative days remaining—27. And
if it is a week later, it is 32 or 33, de-
pending on whether or not there
would be a Saturday session, or it
could even be a week after that. But,
in any event, there are not many days
left. Fortunately, there are not many
items remaining that have to be dealt
with.

I have gone over a must list that the
majority leader gave me several weeks
ago which has DOD appropriations,
trade bill, textiles, Canadian-United
States trade agreement, minimum
wage, Contra aid, parental leave, drug
bill, fair housing. We will do fair hous-
ing today. I hope we will be able to
consent to go to that following morn-
ing business. And it may be that if in
fact there can be some agreement
reached on Contra aid, that may be
disposed of on the supplemental, and
perhaps the trade bill this week. So if
we can continue that momentum,
hopefully most of these items can be
achieved.

But I would indicate that there is a
Republican leadership meeting tomor-
row morning with the President. I
think the purpose of that may be to
discuss plant closing and the DOD au-
thorization. I would hope on plant
closing the President could maybe let
that become law without his signature.
We made changes in the Senate. They
were not major changes but they were
changes, perhaps indicating to us that
he would be willing to swallow what is
left of the plant closing bill even
though he does not like it if we would
all work together to get a trade bill
done. I think we would be willing to do
that. Certainly Congress is ready to go
on the trade bill. And on the DOD au-
thorization, I am just not certain what
the President will do. I am not certain
on the other, but I do know we are
going to discuss those tomorrow.

Mr. BYRD. Mr. President, I thank
the Republican leader for his com-
ments. They are hopeful and I think
generally optimistic and upbeat, and I
find them to be very satisfactory. 1
thank him for his excellent coopera-
tion and for the work that he had
done to help move the program along.
But for his cooperation and great sup-
port and help and leadership, the
Senate would not have completed
action on 12 appropriation bills so
early.

RECOGNITION OF THE
REPUBLICAN LEADER

The DEPUTY PRESIDENT pro
tempore. Under the standing order,
the Republican leader is recognized.
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RESERVATION OF THE
REPUBLICAN LEADER’S TIME

Mr. DOLE. Mr. President, I reserve
my time.

MORNING BUSINESS

The DEPUTY PRESIDENT pro
tempore. Under the previous order,
there will now be a period for the
transaction of morning business not to
extend beyond 12:30 p.m., with Sena-
tors permitted to speak therein for not
to exceed 5 minutes each.

The Senator from Wisconsin is rec-
ognized.

NOISE POLLUTION IS SWEEPING
OVER AMERICA

Mr. PROXMIRE. Mr. President,
Russell Baker has done it again. This
time he has written a paean—a song of
joy and triumph to “the greatest thing
in the world"—"Noise.” As Baker
writes recently in the New York
Times, look around for what is coming
on in our political as well as our cul-
tural world: This is the age of noise:
Raucous, shouting, yelling, unrelieved
noise. Oh, sure there are a few Mem-
bers of the Congress, city councils, and
other legislative bodies who talk quiet-
ly and rely on the merit of their argu-
ment. But anyone who wants to make
it big and make it in a hurry has to
shout, pound the table, and above all
interrupt. Rudeness is in and in big.
Tune in on any of the really smash hit
TV shows—Morton Downey, Junior,
the McLaughlin Report and what do
you get? You get pure, uninterrupted
interruptions. Rudeness is becoming a
fine art. The rule is never start talking
unless you are butting in on another
speaker, and never stop talking just
because someone else is talking. It is
no fun if one panelist is speaking all
by himself. Interrupt and you begin to
get some action. If two speakers inter-
rupt a third speaker simultaneously,
and all three keep talking, then you
have the supreme thrill. It is like a
grand slam bases loaded homer in
baseball or an 80 yard pass in football.
But why? One answer: With three
people all talking at once, it is impossi-
ble to hear a coherent word, let alone
a coherent sentence. You cannot
think. But ah—there is something
better than thought, much better.
You can hear. And, oh, what you can
hear. You hear pure, unadulterated
noise. It is almost as blissful as slam,
bang rock musie. It is loud. It is swept
up on the excitement of three contest-
ants all shouting at each other.

This TV panel noise show is not con-
fined to odd ball panel shows on TV.
Gradually, more and more public
speakers are catching on to this new
rock and roll type of oratory. They are
finding it is a real winner. Content is
nothing. People can read content. It
does not matter whether the speaker
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is logical or ridiculous. What matters
is the loudness, the decibels. Does the
speaker really get your attention?
Does he slam his fist on the table?
Does he stamp and shout? Does his
voice range from a roar to a screech
and back to a roar? Does he get really
physical? Does he throw his body into
it? Does he flail the air with his fists?
Does he slap his hands together and
keep shouting? If he does all these
things, the press will call him charis-
matic. More and more people will
come to see him and hear his noise.

Where did this disjointed, distract-
ing noise come from? Why is it pollut-
ing our politics as well as our culture?
The answer is becoming obvious. More
and more people want speakers to en-
tertain them. Whenever hot emotion
and cold reasoning clash, hot emotion
wins every time. For most of us it is
far easier to feel than it is to think.
But this has always been true. What
has made this present generation so
susceptible to the sheer power of
noise? Is it the prevalence of rock and
roll as the prevailing musical idiom for
the past 20 years or so? Maybe, in
part. But there is also the rise of the
emotion rousing TV ministry. Televi-
sion has only slowly and gradually
wormed its way away from quiet,
gentle persuasion and now is bursting
its way to the shouting of fusillades of
insults. The advent of mechanical am-
plifiers should have discouraged the
shouting, yelling speaker. After all,
the microphone and public address
systems permit whispers to penetrate
to the farthest reaches of huge audito-
riums. Radio and television brings
voices soft and gentle as well as loud
and raucous across thousands of miles
into millions of homes and cars and
wherever people meet. Soft words
come through with the same clarity as
screaming shouts. So why aren’t the
gentle, quiet whispers as potent as the
baying, bellowing, clamor?

Is the answer that the age of rock
and roll has so corrupted our genera-
tion with noise that only the loudest
shouters can win? Here is the way
Russell Baker put it in the good gray
New York Times on July 27th:

Anybody who acts as though politics were
an argument instead of an assault is too far
behind the times to be rescued. Here are
some slogans that the most successful crowd
pleasers in America have nailed on the back
of their skulls:

1. make heat, not light

2, straight shouters always win

3. bawling, baying, bellowing, clamor, com-
motion, din, hollering, hubbub, outecry,
racket, roars, screams, shouts, tumult and
yells are golden.

None of this has really come as yet
to the slow, sleepy, gentle and gentle-
manly conversations we carry on here
in the U.S. Senate. But the kind of
people who will win election to the
Senate in the future are likely to be
the redhot shouters. I can just imag-
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ine this place 20 or 30 years from
now—let’s say in 2010. The Senate will
look exactly the way it looks today.
The Senate day will start very differ-
ently. The Senate Chaplain will deliv-
er a rock and roll shouting, crowd
pleasing morning prayer, The majority
and minority leader will then set the
pace with a drum beat of table-pound-
ing, shrill, rousing rhetoric. And the
Senate will be off to another day of
scx;ech.ing. yelling, desk pounding
noise.

Result: this body will move from an
ignored TV channel that no one
watches to prime time and big time on
the networks, the bawling, baying, bel-
lowing, clamor and commotion of the
U.S. Senate will be on the air, while
the Nation listens in fascination. On
the other hand, maybe the Senate will
quiet down and do its work for a
change.

ORDER TO PROCEED TO THE
CONSIDERATION OF H.R. 1158

Mr. BYRD. Mr. President, I ask
unanimous consent that at the conclu-
sion of morning business, the Senate
proceed to the consideration of Calen-
dar Order No. 786, H.R. 1158.

The DEPUTY PRESIDENT pro
tempore. Without objection, it is so or-
dered.

The Senator from Arkansas.

Mr. PRYOR. Mr. President, I thank
the Chair for recognizing me.

After the oration of the distin-
guished Senator from Wisconsin relat-
ing to noise, I will deliver this speech
in just a little above a whisper if that
is all right.

(The remarks of Mr. PYROR are
found in today's REcorp under state-
ments on Introduced Bills and Joint
Resolutions.)

BIPARTISAN APPROACH TO
CONTRA AID

Mr. DOLE. Mr. President, I read
with interest in this morning's Wash-
ington Post that some of our friends
on the other side of the aisle are work-
ing on legislation that would permit
renewed delivery of aid—apparently
including some lethal aid—to the
democratic resistance in Nicaragua,
the so-called Contras.

On many, many occasions, I have
made the point that we have sustained
a Contra aid program only because of
the bipartisan support we have had in
the past. So I—and I am certain all of
the Republican supporters of this pro-
gram—welcome this new interest
among our democratic colleagues.

‘We have so far seen none of the de-
tails of what our friends are working
on. And, of course, I have already of-
fered a package which we think meets
the minimum standards necessary to
maintain the Contras, both as a politi-
cal force and, potentially, as a credible
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military force should negotiations ulti-
mately fail because of Sandinista in-
transigence.

Until we do see what the other side
might be contemplating, it would be
premature to say anything in detail.
But let me make just two brief points,
which may be of some help to the Sen-
ators and staff working on the Demo-
cratic package.

First, legislation—especially legisla-
tion designed to forestall the need for
any more congressional action in this
administration—must provide enough
aid to do the job. I see references into
today’s Post to “$18 million” in unde-
livered lethal aid. That figure is not
consistent with the figures we have
from the administration. We have al-
ready asked the administration to give
us as much detail as possible on what
does exist in this “undelivered” cate-
gory.

Everything we have seen to date,
though, suggests that the amounts of
what would be truly needed should
the Sandinistas launch new attacks
are just not available in this “undeliv-
ered” category. So we need to be care-
ful about the amounts, and not leave
the impression that we have met the
need, when in fact we have fallen
short.

Second, to be credible, any legisla-
tion must insure that authorized aid is
really available and can be delivered. I
underscore ‘“‘can be delivered”. There
may be more than one way to accom-
plish that—but, obviously, it is of no
value whatsoever to authorize assist-
ance, and then to see it rot away in
warehouses, because we do not have
the means to get it to the Contras’
fighting forces.

Mr. President, the Sandinistas have
shown their true stripes these past few
weeks. I am glad that fact is sinking in
on both sides of the aisle, and in both
Houses of Congress.

Our fundamental policy is to try to
achieve our goals through negotia-
tions, not a continuation of the war.
The President wants that; Republi-
cans want it and the Democrats want
that. But if that policy is to have any
chance of success, we must sustain the
Contras as an effective force—as lever-
age over the Sandinistas. We must
enact legislation to keep them in the
field, to maintain them as a credible
presence at the bargaining table.

The best way to do that is through
bipartisan legislation, enjoying wide
congressional support.

So, in conclusion, let me again wel-
come our Democratic friends on board
this effort. And let me say that we are
most eager to hear what they have in
mind, and to work with them to enact
legislation that will do the job—that
will accomplish America's goals, of
peace and freedom in Central Amer-
ica.
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BICENTENNIAL MINUTE

AUGUST 1, 1876 SECRETARY OF WAR WILLIAM
BELENAP IS ACQUITTED

Mr. DOLE. Mr. President, from time
to time I have included in the REcorp
what I call bicentennial minutes. I
today call attention to my colleagues
that it was 112 years ago today, on
August 1, 1876, after a bitter and pro-
longed trial, the Senate acquitted Sec-
retary of War William Belknap, the
only Cabinet member ever impeached
by the House.

Despite this outcome, almost no one
believed Belknap innocent. Rather, he
escaped conviction on a technicality.
In February 1876, just as the Whiskey
Ring Scandal was breaking, further
tarnishing the already sullied second
administration of President Ulysses
Grant, the House of Representatives
launched an investigation into wide-
spread charges of corruption within
the War Department. On the morning
of March 2, 1876, after an insider
tipped him off, Belknap rushed to the
White House and thrust a hastily
scribbled letter of resignation into the
hands of President Grant, who accept-
ed it with regret and surprise. Belknap
had good reason for haste: The House
committee was about to reveal that
the Secretary of War had accepted at
least $20,000 in pay-offs from a
scheme, involving a trading post in
Oklahoma territory, hatched by his
late wife and perpetuated by his cur-
rent wife, the sister of his late wife.

By resigning, Belknap hoped to
avoid impeachment by the House and
trial in the Senate, at which the sordid
dealings of his wives, leading belles of
the Capitol, would surely be revealed.
But his bold move did not work. While
timely resignation had derailed im-
peachment initiatives against suspect
officials in the past, House Members,
outraged by the Secretary's devious-
ness, proceeded with a motion for his
impeachment on the afternoon he re-
signed.

Belknap'’s Senate trail in the
summer of 1876 proved to be the
gaudy spectacle he feared. After 2
months of damning testimony, howev-
er, the Senate voted to acquit the
former Secretary of War. Senators
reached this verdict not because they
believed him innocent—the evidence
to the contrary was overwhelming—
but because they concluded that the
Senate lacked jurisdiction over an in-
dividual no longer in office.

U.S. FOREIGN POLICY FOR
CENTRAL AMERICA

Mr. SANFORD. Mr. President, the
Sandinistas have given signs that they
might be abandoning the Arias peace
plan, and in all likelihood the Con-
gress will vote additional assistance of
some kind to the Contras.
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In doing so, we need to keep three
points in mind, and we need to clarify,
for ourselves at least, what our foreign
policy is. If American policy is clear,
and our actions within that policy,
then whatever we do will have a better
chance of success.

The policy of the United States must
encourage the Central American coun-
tries to achieve stability, to embrace a
democratic form of government, and
to observe human rights. This cannot
be done by force. We have learned
that. Instead, it must be done by inter-
nal reform and initiatives for economic
development founded on education
and freedom.

To implement this United States
policy we must be prepared to help
Central Americans implement their
plans for economic, political, social,
and human development. It is obvious
that we cannot dictate to them what
form their governments will take. We
can encourage only. It is also true that
we cannot successfully design a plan
for their development. We can encour-
age only. When the Arias peace plan is
implemented by whatever countries
ultimately join, the United States
must be prepared to help those coun-
tries achieve stability through devel-
opment. We should be thinking now of
how we might go about this, and we
should be encouraging them to get
their blueprints for development
ready.

All of that should be a creative and
productive United States foreign
policy for Central America.

This foreign policy is a highway.
Like some highways, this one is filled
with potholes and barricades. Skillful
execution of foreign policy demands
that we evade, bypass, remove or cor-
rect all these barriers without forget-
ting that our objective is continued
progress down the highway.

So, remembering what we hope to
accomplish, reminding ourselves of
our underlying foreign policy, how do
we handle what we perceive to be
action by the Sandinistas that threat-
ens our goals for Central America?

The first of three points we need to
keep in mind is that no one in Central
America wants to be told by the
United States what they must do. We
can already see that in the forthcom-
ing meeting of our Secretary of State
with four Foreign Ministers of Costa
Rica, Guatemala, Honduras, and El
Salvador. They are not inclined to con-
demn Nicaragua in the language of a
communique predrafted in Washing-
ton. We must confer with them and re-
spect their advice.

Second, we cannot abandon the Con-
tras to the point that their lives are
endangered. If a ceasefire is to be ac-
commodated, their views and their
safety cannot be dismissed.

Third, military action in El Salvador
and Nicaragua, whether by the left or
the right, as anywhere else in Central
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America, is not the ultimate way to
success, peace, and a better future.

Whatever is done in additional aid
for the Contras, we need to under-
stand that we are dealing with one of
the barricades, not with the basic for-
eign policy. We can do better with our
diplomatic efforts than we have in the
past. Progress by their neighbors can
better bring the Sandinistas and the
contending forces in El Salvador into
the economic ball game, even if it is
started without them. The appeal of
being a part of a broad economic de-
velopment cannot be ignored by Nica-
ragua nor by other regional dissident
groups. It is the common bond and it
is the way they can achieve peace,
growth, self-respect, and the promise
of prosperity.

Our foreign policy mandates that we
encourage all of them.

Mr. FOWLER. Mr. President, I ask
unanimous consent that I may be al-
lowed to speak for 10 minutes in morn-
ing business.

The PRESIDING OFFICER (Mr.
Levin). Without objection it is so or-
dered.

NATIONAL ENERGY POLICY ACT
OF 1988

Mr. FOWLER. Mr. President, this
morning I rise in support of the Na-
tional Energy Policy Act of 1988, in-
troduced on Friday by the distin-
guished Senator from Colorado [Mr.
WirtH], and by the chairman of the
Committee on Energy and Natural Re-
sources, the Senator from Louisiana
[Mr. Jomnston], and which I am
proud to cosponsor.

Mr. President, I have now served in
the Congress for over a decade. In that
time, I have seen much legislation di-
rected at the challenges that confront
this Nation. But during that time I
have also seen many issues of long
term importance go unaddressed.

I fear our children may look back
and say that one of the greatest fail-
ures of government—at least during
the time I served—was our failure to
adopt a sound and comprehensive
strategy for meeting their energy
needs.

And I want to make it clear that I
am not talking about any remote, ab-
stract future generations. I am talking
about children already in our schools,
already in our day care centers, the
pages here in the Chamber of the U.S.
Senate. I am talking about my daugh-
ter. I am talking about your son.

In the decade I have held Federal
office, we have not moved closer to ef-
fecting a sustainable long-term energy
policy. In fact, we have witnessed the
decline of the conservation ethic. We
have forms of energy developed in the
1970's to lead us toward energy securi-
ty. We have actually increased our oil
consumption by over a million barrels
a day in the 1980’s.
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I share the concern of many of my
colleagues about this apparent regres-
sion in policy. That is why last year I
introduced the Renewable Energy and
Energy Conservation Act of 1987,
which seeks to revive our research and
development in conservation, solar
energy, wind, geothermal, biomass,
and hydropower.

Our failure to achieve a comprehen-
sive energy plan is contributing to an
even more comprehensive problem.
That is the global warming caused by
the burning of fossil fuels and by
other manmade emissions, the green-
house effect. This prospect was raised
in the 1970’s, at the time of our great-
est advances in renewable energy and
conservation research.

Since then, a government more at-
tuned to its own rhetoric than to reali-
ty dismissed the greenhouse effect as
just another gloom and doom theory.
But now scientists have documented
the increased carbon dioxide levels
and the resulting increases in global
temperature. Unfortunately, we are no
longer talking about a theory. The
greenhouse effect is established scien-
tific fact.

Our planet has already warmed by
over half a degree Celsuis in the last
100 years, since the beginning of large
scale industrial emissions and the
advent of the automotive age. We are
committed to an increase in global
temperature between 1.5 and 4.5 de-
grees Celsius in the next three or four
decades—that is if we take immediate
steps to drastically reduce carbon
emissions and other contributing fac-
tors.

That may not sound very alarming
to the untrained ear until you consider
that only 5 to 8 degrees separate us
from the last ice age. A 1.5 degree
warming would constitute the widest
swing in the temperature range in the
last 10,000 years.

We know that global warming is oc-
curring. We know it is of a magnitude
that can have serious consequences.
The only thing we cannot say for sure
at present is exactly what those conse-
quences will be.

What we can expect with some
degree of certainty is a melting of the
ice caps and rising sea levels. That will
affect more than just investments in
waterfront property. On the coast of
Georgia, my State, I can foresee dra-
matic impacts—on the coastal islands,
the fisheries, the beaches, the
marshes, the harbors—from a change
in sea level.

We can also anticipate that may
plant and animal species will have dif-
ficulty adjusting to the climate
changes, that with human develop-
ment restricting the natural paths of
migration, that the survival of many
species will be threatened.

And this year’'s drought, though it
cannot be definitively linked to the
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pattern of global warming, serves as a
strong warning—a strong warning of
the dangers posed to agricultural pro-
duction by changes in temperature
and the resulting changes in rainfall.

It ought to make us realize how
many of the major decisions we have
made in the last decade—and are
making today—how many of the larg-
est investments of our resources are
based on projected weather patterns.

That is true of where we plant our
crops, of how many powerplants we
build and how big we build them.
Global warming of one degree could
also undermine the decisions we make
today on irrigation, hydropower,
forest management, coastal planning,
the structural design of much of our
infrastructure of roads, bridges, and
buildings. I could go on and on.

What have we done about it—in the
10 years or so that this problem has
loomed before us as a serious pros-
pect? The answer is that we have more
methane, nitrous gases, ozone and
chlorofluorocarbons—all pollutants
that contribute to the heating effect—
in the atmosphere than ever before.
The principal culprit; carbon emis-
sions, have increased by 100 million
tons a year.

The bill that I rise in support of is
only the beginning of a comprehensive
approach to this greenhouse effect
and the many other challenges we
face in terms of our energy use.

This legislation addresses both ends
of the global warming problem—which
is caused both by what we produce and
also by what we destroy.

This bill calls for a comprehensive
plan to meet our energy needs, taking
into account the need to reduce air
pollution from energy production. We
already know how to develop many
energy sources that do not have these
negative environmental conse-
quences—if we have the will to do it.
This legislation incorporates the bill I
introduced last year to foster research
and development in conservation,
which still, of course, is the cheapest
way to meet energy demands, and re-
newable energy technologies which
offer the safest and most reliable ways
to produce energy.

Our legislation also recognizes that
we must protect our forests—because
trees, which convert carbon dioxide
back into oxygen, are the greatest nat-
ural buffer against the carbon dioxide
buildup that is responsible for the
greenhouse effect.

This legislation calls for better man-
agement of our own forests. The Ton-
gass National Forest in Alaska is a fine
case in point. Many of our national
forests are being destroyed, through
the incentive of Government subsidies,
at a net economic loss to the taxpay-
ers. This is bad fiscal policy. It is bad
forestry policy. It is bad environmen-
tal policy.
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And our environment does not recog-
nize political boundaries. That is why
we must attempt to influence forestry
policy in other countries, especially in
tropical forests where the greatest
carbon fixing occurs. Edward Gold-
smith of the Ecologist has long led the
fight for public awareness that all na-
tions rely on these tropical regions not
only to maintain our atmosphere but
also to maintain our health.

But in the last decade we have seen
millions of acres of tropical forest
cleared for farms whose soil deterio-
rates rapidly and can support cultiva-
tion for only a few years. Land that
was cleared in this way 10 years ago is
already exhausted.

Yet forests in Latin America, the
Amazon and Zaire Basins and South-
east Asia have been diminished by
almost half their original range. Some
forests in Central America, Southeast
Asia, and West Africa have been cut
back by over 90 percent.

This bill addresses the crying need
for international cooperation in pre-
serving the world’s forests—which is
necessary to prevent potentially disas-
trous changes in climate, and of course
for many other reasons. ;

Inevitably some will say that we
need to wait and study this warming
problem. But let me tell you the scien-
tists who have been studying it for
years have already made it clear that
the greatest risk comes from our doing
nothing, and that the danger cannot
be diverted by acting alone. We are
not used to hearing that in this coun-
try, but it is not in the power of the
United States of America alone to re-
verse the trend toward increased fossil
fuel emissions and global warming. We
do have to have a clear national con-
sensus of our own before we can move
on to increased international coopera-
tion.

This is where the United States
should assert its world leadership—for
the good of all nations. Better than
anything else, that sense of responsi-
bility defines America.

I compliment Senator WirTH and
Senator JoHNsTON especially on this
initiative. It represents the first step
toward living up to that high goal we
have set for ourselves as a leader of
nations.

I urge the rest of my colleagues here
in the Senate to support this compre-
hensive solution, which will start us on
the path to a sound energy policy and
will help rescue our future from the
grim prospects of global warming and
the greenhouse effect if we continue
to do nothing.

I thank the President and my col-
leagues and yield back the remainder
of my time.
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WHAT’'S THE REAL STORY
ABOUT HUNGER IN AMERICA?

Mr. HELMS. Mr. President, in re-
flecting upon last week’s Senate ap-
proval of the Hunger Prevention Act
of 1988, it occurs to me that I should
make clear why I felt obliged to vote
against this legislation.

No one enjoys the risk of appearing
to oppose efforts to help the truly
needy of our society. However, there
comes a time when a line must be
drawn between truth and the “hunger
reports’” that use hit-and-run tech-
niques, making outlandish claims of
widespread hunger without document-
ed foundation for the rhetoric.

Mr. President, this is the political
season, a time when so many refer to a
new ‘“War on Hunger” brought about
by “drastic cuts in Federal nutrition
assistance under the Reagan adminis-
tration.” This is cruel nonsense when
the truth is that spending for USDA
food assistance programs has risen
from $14 billion in 1980 to over $20 bil-
lion in 1988. An increase of 44 percent
since 1980, Mr. President—hardly a
‘“drastic cut.”

This one statistic alone unmasks the
distortion claiming that there has
been a reduction in the commitment
to the needy. One of the most often
proclaimed signs of ‘“overwhelming
hunger” is the skyrocketing growth of
food banks. These food banks distrib-
ute surplus Government commodities,
along with other foods donated from
supermarkets. However, the truth is
that there is only a contrived correla-
tion between the increasing number of
food banks in our country and “in-
creased hunger.” The food is free. And
while a lot of people like to receive
free food, it doesn’'t mean that they
are necessarily hungry. To the con-
trary, it means that when something
is free—be it food or anything else—
there’ll always be a booming market
for it.

In addition, many advocates of in-
creased welfare spending are reluctant
to consider the problems which cause
poverty—problems such as drug use,
the erosion of family principles and re-
sponsibilities, out-of-wedlock pregnan-
cies, and long-term welfare dependen-
cy. These are the areas which must ul-
timately be addressed if there is ever
to be any hope of achieving true
changes, by helping the needy to help
themselves. There is the impression
that being poor means going to bed
hungry every night, an impression
that simply is not accurate.

Mr. President, I believe Congress is
launching a dangerous trend by con-
tinually enacting the kind of legisla-
tion that merely throws more money
at welfare programs instead of trying
to get to the root of the problem. Of
course there are professional welfare
lobbyists who constantly demand more
and more tax money for existing pro-
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grams, instead of seeking solutions to
the deeper and often-ignored problems
that are the root cause of poverty.

Mr. President, I have read many of
the so-called “hunger reports.” But I
have also read reports which dispute
the claims of rampant hunger in our
Nation. In particular, I found an arti-
cle by Carolyn Lochhead, which ap-
peared this past June in Insight maga-
zine, to be of particular relevance.
Those reading the article may wonder
how a sociologist, posing as a homeless
man, can gain 4 pounds in 5 days by
going to charitable feeding sites—in
areas labeled as some of the “hun-
griest” in America.

Americans have demonstrated time
and time again that they are sensitive
to the plight of the less fortunate and
that they are willing to lend a helping
hand. Isn’t it time for Congress to
focus its attention on efforts to
streamline our present programs, and,
thereby get the most out of the money
we are spending?

Mr. President, I ask unanimous con-
sent that the article by Carolyn Loch-
head be printed in the Recorp at the
conclusion of my remarks.

There being no objection, the article
was ordered printed in the REcorbp, as
follows:

How HuncrRY? How MaNY?
(By Carolyn Lochhead)

(Summary: In what seems a strange ebb
and flow, the hunger that gripped the
nation in the Sixties, but was pronounced
satisfied in the Seventies, has returned. So
says a vocal group of academicians and ac-
tivists, who point to soup kitchens and other
growing evidence. Their detractors caution
that the danger is in hunger’'s definition,
which should be closely examined, barring a
rush to ill-conceived policies.)

The declaration came in 1979. Hunger had
been conquered in America, said the Field
Foundation, whose reports of widespread
hunger in the 1960s had inspired not only a
blossoming of the federal food stamp pro-
gram but dozens of other nutrition efforts—
from Meals on Wheels for the elderly to the
federal supplemental food program for poor
women, infants and children.

Nine years later, another message is
heard. It comes from network newscasts and
television docudramas, from Washington ac-
tivists and Harvard professors, from sena-
tors and representatives, from testimony in
hearings on Capitol Hill: Hunger in America
is back, with a vengeance.

Hunger, it is said, is epidemic—widespread,
chronic and growing. Robert Fersh, execu-
tive director of the Food Research and
Action Center, a hunger activist group, told
the House Select Committee on Hunger
that there are “unconscionable levels of
hunger in our country today" and that its
“continuing growth" is “irrefutable.”

The Food and Nutrition Service, the arm
of the Department of Agriculture that ad-
ministers the food stamp program, is under
attack. Activists lay the blame for this
hunger epidemic squarely on the Reagan
administration, charging that the White
House has slashed spending on food pro-
grams and ripped apart the safety net, fore-
ing hungry people off the food stamp rolls
and into lines at soup kitchens.

CONGRESSIONAL RECORD—SENATE

Larry Brown, who heads a group called
the Physician Task Force on Hunger in
America, based at the Harvard University
School of Public Health, has said he has
“uncovered overwhelming evidence that this
hunger [is] a man-made epidemic created
and spread by government policies.” Emo-
tions run high as reports of empty refrigera-
tors and stunted children stream into Wash-
ington. Patrick J. Leahy, chairman of the
Senate Agriculture, Nutrition and Forestry
Committee, likens conditions in parts of the
United States to those in parts of the Third
World.

That such a shocking turnabout in nutri-
tional status has occurred, however, is very
much a matter of dispute, Many medical ex-
perts point to evidence of improving nutri-
tion in the United States and say that rais-
ing a hunger alarm could seriously misguide
public health policies. “A lot of what the ac-
tivists are calling hunger is just absolute
rubbish,” says George Graham, professor of
nutrition and pediatrics at Johns Hopkins
University. Many of the hunger lobbyists,
he says, “are irresponsible people making ir-
responsible claims.”

Others accuse activists of seeking a ration-
ale for higher spending on existing federal
welfare programs, thus avoiding difficult de-
cisions on such pressing problems as drug
use, out-of-wedlock births, illiteracy and
welfare dependency. “To focus on hunger
leads us away from what to me are the
really serious needs of the poor today,” says
Dan McMurry, a sociology professor at
Middle Tennessee State University, who
says his research has turned up scant evi-
dence of unmet food needs.

By common consent among activists and
their critics, the leading source of the new
attention on hunger is Brown, the best
known of the hunger activists. HIs estimate
of 20 million hungry people in the United
States is frequently cited. A professor of nu-
trition policy, Brown has written prolifical-
ly, including a 1987 book called “Living
Hungry in America.” He also produced a
widely publicized 1986 document listing the
nation’s 150 “hungriest counties,” those
where Brown says hunger is most severe.

Yet much of his work has come under
attack for its purported methodological
weakness. The General Accounting Office,
which reviewed the report on hunger in the
counties, found problems “sufficient to viti-
ate the overall integrity and credibility of
the report.” The study reached its results
by finding the proportion of poor people in
each county who were not using food
stamps. These people, the report concluded,
were hungry. Eureka County, Nev., came
out as the hungriest county in the nation,
largely because there are 2,000 people living
there and only two of them used food
stamps, even though incomes are generally
low.

“They just drew their conclusions from
statistics,” says Jackie Cheney, the local
head of eligibility and payments for the
Nevada State Welfare Division. One of the
county’s main industries is ranching, she
says; while incomes are low, the ranchers
often raise their own food. They also pro-
vide room and board to their hired hands.

Moreover, Cheney says the mentality of
county residents “is such that they'd rather
die than accept any kind of welfare at all.
Any programs we've tried to administer—
not only state welfare but weatherization,
fuel assistance and all that—if they think
it's associated with welfare at all, they don't
want anything to do with it. They take care
of their own. That's the way they think.”
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The Physician Task Force stands by its
claim. Research director Deborah Allen sug-
gests that the welfare office may be ignor-
ing need in the county. “Perhaps they
haven’t looked,” she says. “It doesn't seem
to me that there's no need.” County Com-
missioner LeRoy Etchegaray insists,
't'll-:obody seems hungry here. We're all

e.l!

Under fire and concerned about whether
it was missing cases of hunger, the welfare
staff examined its outreach efforts, includ-
ing “itinerate runs” made by social work-
ers—long drives over county back roads to
find isolated families in need. Cheney says
the staff concluded that everyone who
wanted food stamps was getting them.

Brown's estimate of 20 million hungry
Americans—one in 12 persons—is no less
controversial. Critics call it grossly exagger-
ated. Again, nonparticipation in the food
stamp program by eligible people serves as
the standard for determining hunger. John
Bode, assistant secretary of agriculture for
food and consumer services, says the figure
is “groundless.” Even some hunger activists
concede privately that the number may be
overblown. Bode says such calculations
would also yield 18 million hungry people in
the late 1970s, when Brown says hunger was
eliminated.

Nonetheless, as Brown often stresses in
his book, the figure was broadcast on all the
major network news programs, and Brown
himself appeared frequently on television.
His figure continues to be cited widely, as is
his other work. He consulted with NBC on a
prime-time drama last year called “A Place
at the Table,” which showed children giving
brown-bag lunches to hungry classmates.
NBC provided information supplements—
drawn largely from activist literature—for
public schools, encouraging teachers and
parents to take action against hunger. But
the special, critics say, did not mention the
$3.7 billion National School Lunch Program,
which feeds 24 million children in 95 per-
cent of the nation's schools. An NBC
spokesman said it was not “germane” to the
issue.

Brown's research also inspired Hands
Across America, a May 1986 charity event
that netted $15 million to feed hungry
Americans, once organizers paid $14 million
in costs. The event was sponsored by USA
for Africa, the celebrity group that raised
money for famine relief in Ethiopia.

Aside from Brown's work, activists cite
other reports as evidence of epidemic
hunger. One is a U.8. Conference of Mayors
survey showing an 18 percent rise in emer-
gency food demand last year. “Unfortunate-
ly, the data presented are of unknown and
suspect quality,” wrote Peter Rossi, a Uni-
versity of Massachusetts demographer.
“The prudent assessor must simply set aside
the report as a credible document.”

Roundly criticized as well was a study re-
leased by Congress’ Joint Economic Com-
mittee, purportedly showing that most new
jobs pay poverty wages. It is often cited as
evidence of growing hunger.

Activists defend their numbers. “I don’t
think anyone really knows exactly how
many people are hungry,” says Fersh. “The
bottom line is that there clearly are millions
of people hungry in America. . . . Sophisti-
cated academics can always attach method-
ologies, but as you get close to the reality,
there's a unanimity of opinion as to what's
real. Sometimes if it looks and feels like
hunger, it really is.”

The crux of the debate, in the view of
those conducting it, boils down to a matter
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of definition. Everyone experiences hunger;
it is an extremely subjective, and now
highly politicized, term. Dr. Daniel Miller, a
medical epidemiologist in the Nutrition Di-
vision at the Centers for Disease Control,
says the definitional problem poses a real
barrier to getting a fix on hunger's extent.
“It's difficult to talk about trends when
you're not even necessarily talking about
the same thing over time,” says Miller.

“We've grappled with the hunger issue for
several years,” he says. “How do you quanti-
fy it? What's a valid method of objectifying
it, so that we can measure it and compare
communities over time?"

At one end of the spectrum are those who
see hunger as undernutrition, which yields
such measurable evidence as thinness.
Closer to the middle are those whose meas-
ure is the adequacy of the number of calo-
ries consumed over some period of time.
Others define a hungry person as “‘someone
who says they're hungry,” says Miller.
“There are groups that say that is a legiti-
mate enough defnition of hunger.”

Another frequently used definition is
someone who, simply, is poor. By this de-
scription poverty is hunger. “The outward
appearance to the world is that everything
is rosy,” says Philip Warth Jr., president of
Second Harvest, one of the nation’s largest
food banks. “But the reality is that if you
simply look at the income figures, you see
that they cannot possibly afford food, cloth-
ing and shelter for themselves.”

Activists often point to the growth of soup
kitchens and food banks as clear indication
of widespread hunger, “The preponderance
of evidence is quite strong,” says Robert
Greenstein, director of the Center on
Budget and Policy Priorities and chief of
the Food and Nutrition Service during the
Carter presidency. “There are so many stud-
ies showing increased requests for emergen-
cy food aid . . . that it is very hard to look
at all that and not become persuaded that
the problem has grown worse."”

No one disputes that there are people in
America who experience hunger. The
debate is over hunger's frequency, its
extent, its causes and, most important,
whether the massive federal safety net—
particularly the food stamp program—has
been so damaged that it no longer meets the
most basic of human needs.

DATA EAT AWAY AT REPORTS OF WIDESPREAD
HUNGER

(Summary: Activists claim that the problem
of hunger in America is getting worse, but
nutrition statistics tell another story. The
figures show that anemia among children
is declining and that more poor children
are obese than are underweight. Mean-
while, the activists point to the growth of
food banks as evidence that more are
hungry than ever before. Most elusive is
agreement on defining hunger)

Activist Larry Brown of the Physician
Task Force on Hunger in America tells in a
recent book of his extensive and highly pub-
licized travels around the country, during
which he opened the refrigerators of the
poor and asked them what they ate, wheth-
er they went to bed hungry or went without
food so that their children could eat.
Brown'’s conclusion was that hunger is epi-
demic: And he went much further. He said
he “verified reports of Americans suffering
from severe malnutrition, . . . adults and
children literally dying from starvation
[and] suffering severe wasting.”

No measures of hunger exist. But the
health statistic commonly connected with
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nutrition—anemia, underweight and infant
mortality, for example—do not seem to sup-
port his claims.

Since 1973, the Nutrition Division of the
Centers for Disease Control in Atlanta has
operated the Pediatric Nutrition Surveil-
lance System, which collects data on partici-
pants in the Women, Infants and Children
federal food program. By following partici-
pants, the system tracks those at highest
risk of malnutrition, although analysts cau-
tion that it is missing poor children who do
not get into the WIC program. Nonetheless,
by general agreement it is the best continu-
ous survey available.

The most striking result from the data
over the past 10 years is the steady, sharp
decline in child anemia, one of the health
statistics most closely related to nutrition.
Dr. Ray Yip, a medical epidemiologist at the
Centers for Disease Control, says that
among poor children, anemia is down 50
percent, although its prevalence is still
twice as high as among wealthy children.
Moreover, anemia rates among children vis-
iting WIC clinics for the first time, whose
health would not have been affected by the
program, showed similar declines, although
their anemia rates were higher than among
the food program participants.

While poor children’s anemia problems
remain quite serious, says Yip, “there’s
something happening to the iron nutrition
in the U.S. that's making things better, at
least for low-income children."”

The WIC data also track children’s weight
in relation to their height, and from this it
is possible to compare the incidence of un-
derweight or obesity with that in the popu-
lation as a whole, To make the comparison,
the general population is broken down ac-
cording to percentiles. If a person is in the
5th percentile, his weight relative to height
is lower than 95 percent of the population’s;
this weight-to-height ratio is defined as the
cutoff point describing those who are seri-
ously underweight. Likewise, if one is in the
95th percentile, only 5 percent of people are
heavier relative to their height, and this is
the cutoff point for those who are described
as seriously obese. Ratios for children in the
Women, Infants and Children program are
then compared against these standards.

The data show that the incidence of obesi-
ty is almost twice as high as the incidence of
underweight among children in the federal
food program, and that underweight is actu-
ally less common among these poor children
than in the population as a whole. The per-
centage of poor children considered under-
weight has fallen from 4.2 percent in 1974
to 3.9 percent in 1987, a possibly insignifi-
cant decline but nonetheless below the rate
for the population as a whole. Broken down
by race, 3 percent of white children in the
federal program are below the 5th percent-
ile, while 4.1 percent of blacks and 6.5 per-
cent of Hispanics are below that level.

Obesity rates of children in the federal
food program, by contrast, are well above
normal distribution: 6.8 percent of whites,
9.2 percent of blacks and 10.7 of Hispanics
come in above the 95th percentile. “Obesity
is becoming a shattering problem in this
country,"” says George Graham, professor of
human nutrition and pediatrics at Johns
Hopkins University. Obesity is extremely
prevalent among poor women. The cause,
says Graham, is not higher caloric intake;
middle-class women do eat better, but they
also exercise more. Furthermore, insuffi-
cient protein consumption does not, as is
commonly believed, cause obesity, says
Graham. “If you're not getting enough pro-
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tein, you do not [necessarilyl get obese. It's
a terrible fraud to let these people believe
that that's their problem.”

Hunger activists often suggest that diet is
the main influence on the nation’s health
statistics. Robert Greenstein, director of the
Center on Budget and Policy Priorities, cites
hospital reports showing increasing num-
bers of children with nutritional problems.
Brown, referring to health statistics in his
mk," says, “What it all comes down to is

Others think the matter is more compli-
cated. The Centers for Disease Control list
four categories of risk that can lead to the
failure of a child to achieve or maintain
normal growth: organic disease, such as
heart disease; prenatal factors influenced by
behavior, such as intrauterine growth retar-
dation that may result from maternal ciga-
rette smoking or alcohol use; home and en-
vironmental factors, such as maternal inex-
perience or a “disturbed mother-child inter-
action”, and program participation factors.
Examples of the latter “that have been sug-
gested but as yet have to be confirmed,” ac-
cording to the centers, include inadequate
coverage of high-risk people by programs
such as WIC or food stamps.

“We've seen a lot of children with fetal al-
cohol syndrome that just never grow up
after birth,” says Dr. Daniel Miller, a Cen-
ters for Disease Control medical epidemiolo-
gist. Some malnourished children are vic-
tims of unwitting teenage mothers, others
of child abuse and neglect. Miller says
causes also include “‘a whole group of chron-
ic fllnesses that would predispose a child to
not growing well to begin with.”

As activists say, some children are admit-
ted to American hospitals with undernutri-
tion. “There’s no question about that,” says
Dr. Fern Hauck, also a medical epidemiolo-
gist at CDC. “But again, what is the cause?
A lot of the kids that get admitted to the
hospital are not admitted necessarily be-
cause of lack of food.”

Research under way at the centers may
soon shed more light on malnutrition and
answer many questions about its causes.
“We want to be able to separate out people
truly lacking food from those undernour-
ished for other reasons,” says Hauck.

“You can’'t look at trends if you don't
know what you're comparing, and that's
been the difficulty with a lot of the previous
surveys,” she says. “Questions such as, ‘Do
you send your child to bed hungry at night?*
That's a difficult question. It's certainly
more emotional and poignant, but it doesn’t
really tell the whole story. What does that
mean? Maybe they're hungry because they
got 2,500 calories when they're used to get-
ting 3,000. It doesn't necessarily mean
they're undernourished. It could mean that.
That's why we want to use an outcome
that’s measurable, as opposed to saying 25
percent sald they were hungry. Is that
valid? You just don’t know."”

Infant mortality rates are probably the
most troubling of the health indicators.
Brown calls them “a ghastly manifestation
of an epidemic of hunger.” The United
States ranks 18th among industrialized
countries in infant mortality, and the rate
of infant death among blacks is almost
double that of whites, the component that
makes the United States rank so poorly
overall. Furthermore, the rate of decline in
U.8. infant mortality has slowed sharply in
recent years. Both facts, activists contend,
are proof of growing hunger.

Again, however, interpretation of the sta-
tistics is a subject of dispute. Advances in
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medicine’s ability to save infants of ex-
tremely low birth weight were primarily re-
sponsible for the rapid decline in infant
mortality during the 19870s, according to
Joel C. Kleinman, director of the Division of
Analysis at the National Center for Health
Statistics. In the 1980s, that ability may be
approaching its limits. Hunger activists
reply that were it not for medical advances,
the infant mortality rate would probably be
rising, given rampant hunger. “We think
the progress is being slowed by the fact that
there are increasing numbers of mothers
and kids who don’t get the nutrition they
need,” says Robert Fersh of the Food Re-
search and Action Center, one of the lead-
ing hunger activist lobbies.

The leading cause of infant mortality in
the United States is low birth weight, which
maternal nutrition can influence, But
during the rapid decline in infant mortality
in the 1970s and its slowdown in the 1980s,
there was very little change in the propor-
tion of infants of low birth weight. This
makes it unlikely, says Kleinman, that food
had much to do with either the 1970s de-
cline or the 1980s slowdown.

As with other health problems, many
other factors influence low birth weight—
maternal smoking, for example. Single
mothers, for reasons that are unclear are
more likely to deliver underweight babies.
Kleinman finds little convincing evidence
that maternal nutrition is strongly related
to the incidence of very low birth weight in
the United States. While malnutrition is the
leading cause of low birth weight in poor na-
tions, adds Graham, premature birth is pri-
marily to blame in the United States, and it
has little to do with food.

In analyzing health data, experts caution
that rates of decline inevitably slow as they
approach zero, a statistical truism unrelated
to nutrition. Furthermore, the inclusion of
disproportionate shares of recent immi-
grants, who often do show signs of malnutri-
tion, skews many health surveys.

Perhaps most important, Graham warns
that using the terms “stunting” and “‘wast-
ing,” as Brown and others frequently have,
to refer to American children who fall below
the 5th percentile in height for age and
weight for height is “totally inappropriate.”
Stunting and wasting commonly refer to the
effects of severe malnutrition in very poor
nations, instances of which are extremely
rare in the United States. Moreover, by defi-
nition, 5 percent of all children fall below
the 5th percentile. By the activists’ use of
the term, Asians are the most stunted group
in the United States.

In his book, Brown describes widespread
hunger in El Paso, Texas. Upon hearing of
Brown’s work, Dr. Laurance N, Nickey, di-
rector of the El Paso City/County Health
District, polled all the pediatricians in El
Paso, including those at R.E. Thomason
General Hospital, which cares for indigents,
to see if they had found cases of undernutri-
tion. He says none of the pediatricians could
recall ever having seen an undernourished
child, except as an effect of chronic disease.

Dr. William J. Nelson, president of the El
Paso County Medical Society and a profes-
sor at Texas Tech University, which runs
Thomason General, says that while some
recent illegal immigrants may be experienc-
ing undernutrition, it is usually temporary.

If there are chronically hungry people in
El Paso, “they've escaped the system total-
ly, and where they are, I don't know,” says
Nickey. “I'd lke to find out.” He says El
Paso has a plethora of public and private
health and welfare agencies that offer aid
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and are staffed with dozens of social work-
ers. “If there are people that are going
hungry in this community, we would like to
know who they are so that we can extent
our help,” he says. “It's as simple as that.
And we will extend it, period. Now we do
have some problems with water and sewage
out this way, and if they'd like to lobby for
that, we'd be happy to have them send some
money down this way.”

Private charities such as food banks, says
Nickey, are part of the system that ensures
that the needy will not go hungry. Yet it is
the spectacular growth of food banks and
soup kitchens since 1981 that hunger activ-
ists point to as hunger’s clearest symptom,
overwhelming medical evidence. Food bank
growth has skyrocketed, beginning with the
1981-82 recession and continuing ever since.
“It's no accident,” says Fersh. “It's not just
some unrelated event that we have reports
of tremendous increases of people going to
soup kitchens and food pantries throughout
this country. One has to be, I think, obtuse
or frankly into complete denial not to see
that there’s some correlation.”

Food banks distribute surplus government
and supermarket food to the poor. Super-
markets donate tons of food annually—
dented canned goods, for example, or
produce and dairy products that are close to
their pull dates. The federal government
has donated the equivalent of 20 percent of
all processed cheese sales in the nation.
Second Harvest, one of the nation's largest
food banks, now distributes 387 million
pounds of food a year.

No serious studies of the food banks’ clien-
tele have been undertaken that would prove
or disprove a link between food bank growth
and hunger. Richard Freeman, a Harvard
economist affiliated with the National
Bureau of Economic Research, says looking
at the growth in food banks would lead one
to believe hunger has grown. The problem,
he says, is that this is not a real measure of
hunger, because these people are obviously
getting some food.

As people grow poorer, they economize, If
state welfare benefits have not kept up with
the cost of living, for example, recipients
may turn to private charities to supplement
their food budgets. The catch, says Free-
man, is that if a food bank “has a lot of food
to provide that's free, and people are getting
poorer, they will go and make use of it.
That doesn’t mean they're really hungry. It
means they're poor. If I announce that
we're going to have free cheese tomorrow, a
lot of people will stand in line and get free
cheese. They may not be hungry people,
they may just be poor people, for whom
that cheese will save them money that they
otherwise would use in the store, and permit
them to live their lives a little bit better.”

Unclear too is whether demand alone has
sparked food bank growth. Tax code
changes affecting food donations, as well as
the growing popularity of volunteer work
and a reawakening of private charity in gen-
eral, may have had some influence. More-
over, say critics of the hunger lobbies, pri-
vate charity is not inherently inferior to
government programs. Fersh disagrees. He
says the food bank system “is really ineffi-
cient. The whole thing could be eliminated
if the food stamp program were adequate.”

Dan McMurry, a Middle Tennessee State
University sociology professor, has roamed
the country investigating hunger, often
posing as a homeless man. He found that in
Nashville, charitable organizations serve 41
groups meals each day. “I gained 4 pounds
in five days just wandering around trying to
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find out what services were available,”
McMurry says. “There’s a world of food out
there.”

He found many problems other than
hunger, such as flliteracy and skill obsoles-
cence. “But that’s a different agenda,” he
says. “That’s not hunger. So we need to talk
about that. To continue calling these indi-
viduals hungry after they are sufficiently
fed is to ignore their other pressing and
much more important needs.”

TRYING T'o DiGeEsT THE FuLL IMPACT OF FoOD
Stamrs

(Summary: One in seven Americans gets
food stamps. As the nation’s main defense
against hunger, they are available to
anyone who is poor. But many people in
need are not getting them, according to
some hunger activities and congressmen,
who say that cuts by the Reagan adminis-
tration have led to widespread hunger.
The White House and many experts deny
tl;‘at federal changes have had such an
effect)

The food stamp program, the largest of 13
federal nutrition efforts that this year will
cost more than $20 billion, is the first line of
defense against hunger in the United
States. Food stamps reach one in seven
Americans during the course of a year. They
are available to anyone who is poor, one
does not have to be a parent, or old, or un-
employed to get them. They are pegged to
food costs, and unlike most welfare pro-
grams, the benefit is entirely federally
funded.

Hunger has breached that defense, pro-
pelled by a Reagan administration on-
slaught, say activists—and increasingly, con-
gressmen, “We discovered an epidemic born
out of political ideology and government
policy,” writes Larry Brown, a leading
hunger activist, “a man-made disease caused
by leaders who ... purposely dismantled
programs that had been successful at pre-
venting widespread hunger in our nation for
years. . . . Families who had been living on
the economic margins féell through the tat-
tered safety net and landed in the soup
kitchens of Amerieca."”

Brown and others contend that the ad-
ministration slashed spending on food pro-
grams and continues to erect roadblocks to
cut the poor off from food stamps and other
programs. The administration vehemently
denies these charges.

In 1981 and 1982 the White House did
spearhead changes in food programs that
resulted in a drop in food stamp spending—
from $10.3 billion in 1981 to $10.1 billion in
1982. In 1983, spending rose to $11.8 billion
as a result of the recession. Today, food
spending after adjusting for inflation is up
8.5 percent since 1982, the first fiscal year
influenced by the Reagan administration.

The White House denies that these
changes had much effect on most food
stamp recipients, and many experts agree.
For example, the administration limited eli-
gibility for food stamps to people with gross
incomes at or below 130 percent of the offi-
cial poverty line. In the past, people with
higher gross incomes could use large ex-
pense deductions to make themselves eligi-
bile on the basis of net income. The Food
and Nutrition Service at the Department of
Agriculture, which runs the programs,
maintains that the change helped target
food stamps to the poorest households.

An Urban Institute study of the 1981 and
1982 food stamp changes found that their
effect on recipients was much smaller than
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had been thought. It said its findings were
“in direct conflict with other analyses that
have implied a far more dramatic and nega-
tive effect on food stamp recipients.”

Maurice MacDonald, a food stamp expert
affiliated with the Institute for Research on
Poverty, a leading poverty research group at
the University of Wisconsin, sees no basis
for claims that the food stamp program was
slashed. Such claims, he says, use as their
basis projected spending increases by the
Carter administration, which had also
wanted to expand several of the child nutri-
tion programs. The Reagan administration
halted that expansion,

The administration did sharply reduce
food subsidies under the National School
Lunch Program to children from upper- and
middle-income homes, most of whom must
now pay the full cost of their school meals.
The federal government still spends about
$500 million a year subsidizing school
lunches for children whose family income is
above 185 percent of the poverty level, or
about $20,000 for a family of four. And it
continues to fully or partly subsidize
lunches for poor children.

These two changes, limiting eligibility in
the food stamp and school lunch programs,
constitute the substance of the cuts in
1981-82. Other programs have expanded
sharply, particularly the nutrition program
called Women, Infants and Children.
Annual spending is up from some $948 mil-
lion in 1982 to nearly $1.7 billion this year.
The program serves one out of four babies
born in the United States.

In 1981, the Reagan administration also
began giving away to the poor and to chari-
table groups the government's mountainous
stocks of surplus farm products, particularly
cheese. These stocks had accumulated as a
result of subsidizing producers and were
costing millions to store. The move sparked
sharp attacks. Many contended that the
giveaways were Ronald Reagan's equivalent
of Marie-Antoinette's legendary statement,
“Let them eat cake,”

Critics also complained that cheese Is high
in fat. Yet the giveaways became so popular
that in 1983 Congress decided to require
them. Now the stocks have run low, and
some activists say the giveaways are one of
the most important bulwarks against
hunger and that the government should
start buying commodities to distribute.

The main quarrel, however, is with the
food stamp program. Activists say participa-
tion is too low. Robert Fersh, executive di-
rector of the Food Research and Action
Center, says the administration has erected
bureaucratic barriers that deny food stamps
to eligible people, causing them to go
hungry. Yet food stamp participation has
remained stable since the late 1970s. Sixty
percent of eligible households and 67 per-
cent of eligible individuals get food stamps—
much higher than the approximately 50
percent participation of the mid-1970s. The
jump followed a Carter administration rule
change making participation easier.

Still, asks Philip Warth Jr., presidnet of
Second Harvest, a large food bank network,
“Who's doing anything to see that the other
35 percent is being served?” For example,
most agree that, like other government pa-
perwork, food stamp forms are long, com-
plex and difficult to understand. Applicants
can get help filing them out, but the
Reagan administration has come under
heavy fire for ending a national program
that required states to try to get more
people to enroll. Nonetheless, when the pro-
gram ended, participation rates held steady.
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Many experts believe that the food stamp
program is widely available and very well-
known—in fact, probably the best-known of
all welfare programs.

Activists point out, however, that the gov-
ernment penalizes states that issue food
stamps to ineligible people but does not pe-
nalize states for underissuing stamps. The
result, Fersh says, is that when in doubt
about eligibility, states play it safe, delaying
or denying benefits to people for fear of
sanctions by the federal government if they
grant them erroneously.

John Bode, chief of the Food and Nutri-
tion Service, calls the charge a red herring
and says states with the highest rates of
overissuance also have the highest rates of
underissuance. The underpayment error
rate is about 8.1 percent, says Bode. Over-
payment costs are about $900 million annu-
ally, he says.

Full participation is in any event unlikely.
Some people feel stigmatized using food
stamps. More significant, because benefits
decline as a person's income rises toward
the eligibility cutoff, the more income a
person has, the less likely he is to go to the
trouble of obtaining the stamps. For exam-
ple, someone entitled to $100 a month in
food stamps in far more likely to participate
in the program than someone entitled to
just $10 a month.

Moreover, some people do not report all
their income or assets and so appear eligible
even though they are not. Sometimes look-
ing at income figures underestimates assets;
an elderly person with little income may
have a large savings account, for example.
Activists argue that these asset limits
should be raised.

They also sharply criticize what they say
is a woefully inadequate level of benefits, a
level that permits people to go hungry.
Food bank operators confirm widespread
complaints that stamps do not last through
the end of the month, when demand for
food bank assistance rises sharply. But food
stamps have never, since their inception,
been intended to pay for an entire month's
food, except for those households that have
no other income. Poor households have
always been expected to spend 30 percent of
their own income on food.

Still, activists argue, the benefits are too
low. Since the 1970s, benefits have been
based on the Thrifty Food Plan, a model
food budget that the administration argues
is adequate. “My feeling is that the benefit
levels are not adequate, but that’s a jude-
ment call,” Robert Greenstein, a Carter ad-
ministration chief of the Food and Nutri-
tion Service and now director of the Center
on Budget and Policy Priorities.

Adds Fersh of the Food and Research and
Action Center. “I am not one of those
people who will tell you that food stamps
should last throughout the month for ev-
erybody. There is a misconception about
that among the public. But that alone does
not argue [food stamp benefits arel suffi-
cient, given the demands on people’s
income. When you look at income levels,
one would understand very easily that
people living at those levels would be at risk
of hunger.”

Benefits from many cash welfare pro-
grams, such as Aid to Families with Depend-
ent Children and unemployment insurance,
in which benefits are set and funded in part
by the states, have fallen sharply since the
mid-1970s.

Housing costs for the poor in many parts
of the country have risen. The number of
poor Americans increased sharply during
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the 1982-83 recession, and while the poverty
rate has been falling ever since, its decline
has been slower than in past recoveries.

All of these things combined have
“squeezed the amount of income that low-
income families have available for food pur-
chases,” says Greenstein. Looked at this
way, hunger is part of the broader question
of how to address poverty.

Food stamps are essentially an income
transfer. They allow poor people to use
money they would normally spend on food
for other needs. Some social policy analysts
argue for converting the food stamp pro-
gram to cash assistance, so that the poor
could decide for themselves how to spend
their money. The idea so far has little politi-
cal appeal; however paternalistic, giving
food to the poor is far more attractive, in
the eyes of many, than giving cash, even if
the effect is the same,

Food stamps are, therefore, part of the
wider and more perplexing question of how
the federal government can best address
poverty. The debate under way is over
whether to increase spending on that
system or to change it and, if so, how.

For now, the views of the activists on ex-
panding the food stamp program in order to
combat poverty are finding a receptive audi-
ence in political circles. Sen. Patrick J.
Leahy, the Vermont Democrat who heads
the Agriculture, Nutrition and Forestry
Committee, says he intends “to begin an
effort, not just for this year but into the
next Congress and the next”, to “focus at-
tention on the hunger in America. We have
a moral obligation to find the solutions.”
The House and Senate budget conference
recently agreed to a $1.4 billion increase in
federal food programs over the next three
years.

But targeting the programs for increases
on grounds of widespread hunger amounts
to a failure to address more difficult ques-
tions on overall welfare policy, in the view
of some. Says Sheldon Danziger, director of
the Institute of Research on Poverty,
“What we've learned is that even with a
healthy economy there are a variety of
groups that are guite vulnerable and that a
whole range of policies needs to be consid-
ered if we're going to significantly reduce
their poverty rates.

“It's a very different thing to talk about
what to do for children living in female
headed families, for whom you have to talk
about welfare reform, workfare reform,
child support reform, education reform,
family planning,” for example, than it is to
decide how to help the elderly or the work-
ing poor. “I do not believe,” he says, “that
the answer is to be found in expanding a
single existing program.”

THE SUPERCONDUCTING SUPER
COLLIDER IN ILLINOIS

Mr. DIXON. Mr. President, for a
long time here in the Congress, there
have been discussions about investing
a substantial amount of money in a
new superconducting super collider, a
thing that many of us believe would be
a very fine investment by the United
States in the future of this country’s
progress, in space, in science, in medi-
cal care, and in many other important
undertakings.

I am pleased to note, Mr. President,
first of all, that my State, the State of
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Illinois, is one of seven finalist States
under consideration by the Depart-
ment of Energy in connection with the
establishment of a superconducting
super collider in one of the States in
this great country, and I think it en-
tirely appropriate, Mr, President, not
only that we be one of seven finalists,
but because of the presence of Fermi-
lab in the State of Illionis, Mr. Presi-
dent, I think it is entirely appropriate
and in the interests of this country
that the superconducting super col-
lider be located at Fermilab in my
State.

I want to call the attention, Mr.
President, of my colleagues in the
Congress and particularly those in the
U.S. Senate, to a very fine article that
appeared today in the Chicago Trib-
une. This acticle was written by Mr.
Jon Van, the science writer for the
Chicago Tribune. It is entitled “In
Making Beams, Fermilab Shines;
Proton Creation Puts Facility Ahead
in International Horse Race.”

Mr. President, I would like to read
from this article. It says:

Physicists at Fermilab have pulled into
first place in an international scientific race
of subatomic dimensions by producing the
world’s brightest beam of protons racing
around a 4-mile track.

The Tevatron physics machine at the lab-
oratory near west suburban Batavia estab-
lished itself as the world's most powerful
atom smasher, jubilant scientists said. It
beat the old record, held by Europeans at a
physics center near Geneva, by 25 percent
on Friday and eventually could produce
proton beams up to twice as bright as any-
thing physicists have seen.

Mr. President, I ask unanimous con-
sent that the article be reproduced in
the CoNGrESSIONAL REcorp in full.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

IN MaxkING BeaMs, FERMILAB SHINES—
ProroN CERATION PuTs FACILITY AHEAD IN
“INTERNATIONAL HORSE RACE"

(By Jon Van)

Physicists at Fermilab have pulled into
first place in an international scientific race
of subatomic dimensions by producing the
world's brightest beam of protons racing
around a 4-mile track.

The Tevatron physics machine at the lab-
oratory near west suburban Batavia estab-
lished itself as the world's most powerful
atom smasher, jubilant scienists said. It beat
the old record, held by Europeans at a phys-
ics center near Geneva, by 25 percent on
Friday and eventually could produce proton
beams up to twice as bright as anything
physicists have seen.

“It’s a real international horse race, and
we're really pulling ahead,” said David
Finley, head of Tevatron at Fermilab.

Brightness in this context means that the
scientists are able to pack protons, the key
components from the nucleus of an atom,
into a dense and extremely narrow beam.
They also do this with negatively charged
protons of antimatter—a tricky process be-
cause antimatter protons disintegrate at
once if they touch any sort of regular
martter.
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The two beams are spun in opposite direc-
tions around Fermilab's 4-mile Tevatron
track 55,000 times a second, suspended
within a strong magnetic field until they are
smashed into each other. The collisions
break the protons and antiprotons into even
smaller elementary components, providing
clues as to what particles actually make up
atomic components.

Extremely powerful magnets are used to
concentrate the protons and antiprotons.
Keeping them within a space less than one
two-thousandths of an inch across as they
hurl around the ring is an exquisitely diffi-
cult feat.

“If anything goes wrong, it just shuts
down and you have to start all over again,”
Finley said.

A lot of things can go wrong. The magnets
operate about 4 degrees above absolute zero
and require an elaborate cooling system
using liguid nitrogen and liguid helium.

“If one water pump fails or the air condi-
tioning breaks or someone just bumps one
component while this is operating, it can
cause a shutdown,” said Finley.

By packing the beams with more and
more protons and antiprotons, scientists in-
crease the chances that experimental coli-
sions will produce the rare events that give
them fresh insights into elementary parti-

cles.

Scientists theorize that all of nature is
built with just a few kinds of particles they
call hadrons and leptons. Of specific inter-
est now are a class of hadrons called quarks.
Physicists think there are six kinds of
quarks, but they have been able to identify
only five. Part of the international competi-
tion is to be first to find the sixth.

Another aspect of this contest is to better
understand the forces of nature such as
gravity, electromagnetism, the weak force
governing radioactivity and the strong force
that holds atoms together. Looking for evi-
dence of particles that moderate these
forces is another goal of the work at Fermi-
lab and at CERN, the European center for
nuclear research in Geneva.

The atom smasher in Geneva is being up-
graded to produce brighter and better
beams to try to keep pace with Fermilab,
Finley said. “So for the next six months, we
really are faced with very vigorous competi-
tion to stay No. 1.”

The Geneva center has led the world in
this competition for most of this decade, in
large part because equipment at Fermilab
was not working while scientists tried to
make it more powerful.

Friday's achievement was a key step in
proving that Tevatron can operate as de-
signed, making the long downtime for im-
provements seem worthwhile to researchers.

Mr. DIXON. I simply want to say in
conclusion, Mr. President, that I have
had the distinct privilege over a period
of years of inviting colleagues of mine
in the U.S. Senate to tour Fermilab
and my distinguished colleague on the
House side, Representative LyYNN
MarTIN, the distinguished Congress-
person from Rockford, IL, who is, as
you know, a Republican leader in the
House, has also had the privilege of
bringing Members from the House out
to Illinois to look at Fermilab.

It is a tremendous institution, Mr.
President. Out in the middle of a rural
area, in close proximity to Chicago, IL,
which as you know has two great air-
ports, all the fine universities and sci-
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entific personnel that we have in the
area; and so, Mr. President, Fermilab
is especially well suited to be the site
for the superconducting super collider.
And, Mr. President, as the Secretary
of Energy and this administration are
beginning to take the final look at the
location for the superconducting super
collider, I would recommend, Mr.
President, to the attention of the Sec-
retary of Energy and others in the ad-
ministration and those in the Congress
in both Houses who will make those
final important decisions, the exami-
nation of this article which shows that
Fermilab, today, leads in the world,
Mr. President. Fermilab, today, has all
the land, all of the necessary equip-
ment, all of the proximity to a great
urban center and universities and the
transportation facilities and other im-
portant considerations that make it
the appropriate home for the super-
conducting super collider.

NEW JERSEY BLUEBERRIES

Mr. LAUTENBERG. Mr. President,
today Senator BraprLEy and I are
pleased to be able to share a tray of
freshly picked New Jersey blueberries
with each of our Senate colleagues.

We in New Jersey are proud of our
blueberries. Our State’s blueberry
farmers produce about 40 million
pounds of these berries annually,
which generate over $30 million for
the State’s economy. And blueberry
producers do it all on their own—with-
out the benefit of Government subsi-
dies.

Blueberries offer a combination of
great taste, nutrition, and versatility.
They can be eaten at any time of day:
alone, on cereals and ice cream, and in
muffins, waffles, pies, and cobblers.

They also have quite a history. The
wild blueberry has existed for over
13,000 years and has been used not
only for food, but as medicine.

The wild blueberry plant, though,
was tamed and -cultivated in the
Garden State—New Jersey—in 1906.
Through breeding and crossbreeding
the best of the New Jersey’s berries,
Elizabeth White and Frederick Coville
developed berries that were large,
sweet and hardy. Their work led to the
first commercial harvesting of what is
now New Jersey's second most profita-
ble fruit crop. New Jersey is now first
in the Nation in the production of
fresh cultivated blueberries.

One reason for New Jersey’s success
in the blueberry market is the re-
search conducted by the Rutgers Uni-
versity Center for Cranberry and Blue-
berry Research. Research performed
at the center has helped improve effi-
ciency in blueberry production, and
also enhanced the quality of the ber-
ries themselves.

I have been working hard to provide
adequate funding for the Rutgers
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Center and last year succeeding in in-
creasing funding from $90,000 to
$260,000. This year, I am hopeful that
Congress will approve a further in-
crease of almost $500,000. With these
additional resources, the facility
should become a truly national center.

I would like to thank the New Jersey
Blueberry Association and the Jersey
Fresh Program for their assistance in
organizing this promotion.

PROF. HERBERT ROSS BROWN

Mr. COHEN. Mr. President, I would
like to take this opportunity to honor
Prof. Herbert Ross Brown, a resident
of Brunswick, ME, and distinguished
member of the faculty at my alma
mater, Bowdoin College, who passed
away on July 26. Professor Brown was
a legend on the Bowdoin campus, re-
vered as a teacher and respected as a
leading member of the Brunswick
community. All of us who have ever
been associated with Bowdoin College
will miss him dearly.

As an author, editor, and literary
historian, Herbert Ross Brown was
honored on countless occasions. He re-
ceived the Bowdoin Alumni Council’s
Award for special service and devotion
to the college, and was awarded honor-
ary degrees by Bowdoin, Lafayette
College, Bucknell University, and the
University of Maine. He authored a va-
riety of works and served for 40 years
as the editor of New Eng-
land Quarterly, a prestigious review of
New England life and letters.

Professor Brown was widely known
for the active role he played in both
town and State affairs. The Maine
Senate passed a resolution in 1965
commending him for his “outstanding
contribution to welfare and progress
in the State.” In 1971 he was named
“Citizen of the Year” by the Bruns-
wick Area Chamber of Commerce, and
he was later honored by the Maine
State Commission on the Arts and Hu-
manities for his outstanding cultural
contributions.

Professor Brown was a man who
rarely missed a class during his long
career at Bowdoin. In 1971, with casts
on both legs, he delivered his Shake-
speare lectures from the living room of
his house. Impressed and delighted by
his enthusiastic approach to teaching,
the campus newspaper, the Bowdoin
Orient, commented, “we’ve never
known a finer man, a more dedicated
teacher.”

My friend, A. Leroy Greason, Bow-
doin's very capable president, has de-
scribed Professor Brown's special pres-
ence at the college:

In the course of his long career at Bow-
doin, there were few roles that Herbert Ross
Brown did not fill—and fill with distinetion.
He was not only a scholar and teacher of
considerable fame, but on all great occasions
he was the voice and the pen of the college.
No one has served Bowdoin better.
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Herbert Ross Brown was a tireless
educator, a model citizen and an inspi-
ration to all of those who were fortu-
nate enough to work with him. While
we are saddened that he is no longer
with us, we are confident that his in-
fluence on the college and community
will be felt for years to come.

Mr. BRADLEY. Mr. President, blue-
berry season is upon us once again in
New Jersey. Over the next few weeks,
people across the country will begin to
enjoy these plump, tasty morsels,
which will be used to complement pies
and muffins, or will just be eaten by
the handful. And while today bueber-
ries are grown around the country—
Michigan, North Carolina, Florida,
Oregon, and elsewhere—I remind my
colleagues that it was in New Jersey
that the cultivated blueberry was first
developed.

The year was 1906 when Elizabeth
White pioneered the cultivation of
blueberries in the heart of the New
Jersey pinelands. She turned to local
farmers and woodsmen to locate the
best wild blueberry cuttings, and she
honored their efforts by naming many
of the cultivated hybrids after the
New Jerseyans who discovered them.
According to Miss White, the keystone
of the cultivated blueberry was the
Rubel, named for Rube Leek of Chats-
worth, NJ.

Today's blueberries, which are so en-
joyed by all Americans, developed
through the crossbreeding of these
original varieties. It is with great pride
that I hold up the cultivated blueberry
as a true fruit of New Jersey industry
and initiative,.

Mr. President, Senator LAUTENBERG
and I will be sending around to our
colleagues today some of these fine
New Jersey blueberries. I wish them
good eating.

UNITED STATES-INDO RELA-
TIONSHIF IN THE COMING
YEARS

Mr. HATFIELD. Mr. President,

shortly before our last recess, the
Senate passed the foreign operations
appropriations bill, H.R. 4637.

Today I want to introduce into the
REcORD a letter which I received from
Ambassador Kaul, the Ambassador of
India, which represents his Govern-
ment’s viewpoint on some of the com-
mittee’s report language which accom-
panied the foreign operations bill. In
addition, I want to bring to the atten-
tion of my colleagues an important
speech which Prime Minister, Rajiv
Gandhi delivered June 9, 1988, on the
subject of nuclear disarmament and
nonproliferation. I feel the Ambassa-
dor’s letter, and Prime Minister Gand-
hi’s speech shed valuable light on the
political dynamics of South Asia, on
the nuclear and security questions in-
volved in that region, on India's rela-
tionship with Pakistan, and most im-
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portant, this material allows each Sen-
ator the opportunity to evaluate
India’s positions on these important
subjects as he or she evaluates United
States foreign policy in that area of
the world.

India's 800 million people and its
government are major players in the
global effort to bring and maintain
world peace without such a peace
being built on the shaky and complete-
1y untrustworthy foundation of nucle-
ar weapons, and the United States
must respect that fact.

The United States-Indo relationship
will take on greater and greater sig-
nificance in the coming years, and I
am hopeful the next administration
and the 101st Congress will give it the
attention it deserves. I ask unanimous
consent that both the letter and the
speech to which I referred appear in
the REcorp at this time.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AMBASSADOR OF INDIA,
Washington, DC, July 12, 1988.
Hon. Marg O, HATFIELD,
U.S. Senate, Washington, DC.

My DEeArR SEnaTOR HATFIELD: I have seen
the references to India in the Committee
Report accompanying the Senate Foreign
Operations Export Financing and Related
Program Approriations Bill for FY 89, No.
HR 4637, which passed the Senate on Tth
July, 1988. It is unfortunate that these ref-
erences were made, as they do convey a one-
sided and inaccurate view of India’s policies.
I am aware of your interest both in India
and in promoting better Indo-US relations,
and therefore would like to place our views
on these references before you for your in-
formation:

(i) India has never believed that nuclear
weapons proliferation can be ensured by
adopting a regional approach. Proponents
of the “regional” approach for South Asia
ignore the threat created by the presence of
nuclear weapons on our northern borders,
particularly the fact that these are subject
to no restraints whatsoever. No nuclear
weapon has yet been invented which ob-
serves strict national or even regional
boundaries while detonating. Therefore, we
believe in a comprehensive approach to this
problem.

As an indication of the seriousness with
which we view the issue of nuclear weapons
proliferation, our Prime Minister recently
proposed at the United Nations a broad and
attainable action plan with the objective of
creating a nuclear weapons-free world by
2010 AD. This plan endeavours to address
the concerns that both our countries have
on this important subject, as well as on
other disarmament issues. It is our hope
that this proposal will be studied seriously,
so that there is some forward movement in
our respective efforts to attain a common
objective. I enclose the proposal for your
ready reference.

India’s bonafides on nuclear proliferation,
which have been questioned in the Commit-
tee's report, are impeccable. We were one of
the original sponsors of the NPT, which we
did not sign because it did not devolve equal
responsibility for non proliferation on nu-
clear weapon States. Since its inception, we
have cooperated actively with other coun-
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tries in the IAEE. In fact, we are on the
Board of Governors of the IAEA.

Our commitment to a global approach
made us join like-minded countries from
five continents in the Six Nation Initiative
for Disarmament, the first Summit meeting
of which was held in India in 1985. Any
desire to make us now adopt a piecemeal ap-
proach to this issue is therefore unrealistic.
Our position is based on the principle of rec-
ognizing the equal responsibility of all coun-
tries in confronting nuclear weapons prolif-
eration—be these nuclear-weapon or nucle-
ar-threshold or completely non nuclear
States.

In the case of India, specifically, since our
peaceful nuclear explosion in 1974, we have
not conducted another such experiment.
‘This speaks louder than words of our com-
mitment to restraint. Such demonstrated re-
straint should be compared with the behav-
iour of the only other nuclear capable coun-
try in our region, Pakistan, which has been
indicted by courts in your country of con-
scious violations of your Export Control
Laws in its quest for a nuclear weapon. Fur-
ther, it is a fact that while India's nuclear
programme is open and managed by civil-
ians, who are accountable to our Parlia-
ment, there is no such accountability on the
part of Pakistan's nuclear programme,
which is both clandestine and run by its
military.

(ii) You may like to glance at the follow-
ing table with reference to the Committee’s
concern on “the continuing military backup
in India":

ign aid/
oy Pl e iy
hodget , Dudet NP expenditure
(ucaty  (pemmt)  (percent)
@ (b) (c) 0]
156 10 e sdu
36 167 636(%) 23 (B4

a=CIA World Fact book m‘m 191).

KGO 1987 Wk Ay Dot s T

Figures in parentheses are world ranking by each uamblef

Any expression of concern on India's de-
fence expenditure should have taken into
account the following facts:

That this expenditure is for the defence
of a democracy of 800 million people; that it
seeks to cater to India's legitimate defence
needs through a long-standing programme
of self-reliance; that geographically, India is
the largest country in South Asia; and that
foreign aid accounts for only 7 percent of
India's budget resource mobilization. What
is important is not the quantum of expendi-
ture, but the percentage of national re-
sources being spent on defence.

Further, India does not have any hege-
monistic designs on her neighbors in South
Asia. In 1985, at the First Summit of the
South Asian Association of Regional Coop-
eration, our Prime Minister declared our
commitment to the sovereignty and equality
of our neighbours. However, you will appre-
ciate that our Government has to assess our
defence needs against the background of
the wars our country has been forced to
fight since we attained Independence in
1947, of the long land and sea borders we
possess with as many as seven neighbours,
of the security requirements of our far-
flung island territories, of the extensive eco-
nomic zone off our shores. These are legiti-
mate inputs into defence planning, and
voters in India expect their elected Govern-
ment to defend these interests.
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(iii) The reference to the introduction of
“nuclear submarines” into our navy is factu-
ally misleading. What we have done is lease
one nuclear powered submarine from the
USSR into our Navy, which will be returned
to the Soviet Union on completion of its 4
year lease, This training submarine does not
carry nuclear weapons. Under the NPT, to
which the USSR is a signatory, the transfer
of nuclear propulsion technology is not
banned to a non-NPT signatory. Any prolif-
eration concerns have been met by sealing
the reactor unit, and transporting the spent
fuel back to the USSR under safeguards.
The rationale for our going in for nuclear
propulsion technology is the same as that
advanced by other countries with extremely
long coastlines—after all, we have island ter-
ritories and a coastline of 7,000 kms to
patrol and defend.

(lv) Similarly, we have given assurances
that the surface to surface missile we re-
cently testified is not for carrying nuclear
warheads as we do not possess the same.
The test should be seen against the back-
ground of our longstanding space and mis-
sile programme, which has been built indig-
enously by our large pool of skilled scien-
tists—a pool surpassed only by your country
and the USSR. This programme is open,
and does not pose a threat to any of our
neighbours.

I look forward to hearing from you.

Yours sincerely,
P.K. KavuL,

PRIME MINISTER RAJIV GANDHI'S ADDRESS TO
THE THIRD SPECIAL SESSION ON DISARMA-
MENT OF THE UNITED NATIONS GENERAL As-
SEMBLY

Mr. President, May I begin by extending
to you our warmest felicitations of your
election as President of this vitally impor-
tant Special Session of the General Assem-
bly? Our deliberations will benefit greatly
from the wealth of your experience and
your deep understanding of the issues
before us.

2. We are approaching the close of the
twentieth century. It has been the most
bloodstained century in history. Fifty eight
million perished in two World Wars. Forty
million more have died in other conflicts. In
the last nine decades, the ravenous ma-
chines of war have devoured nearly one
hundred million people. The appetite of
these monstrous machines grows on what
they feed. Nuclear war will not mean the
death of a hundred million people. Or even
a thousand million people. It will mean the
extinetion of four thousand million, the end
of life as we know it on our planet Earth.
We come to the United Nations to seek your
support. We seek your support to put a stop
to this madness.

3. Humanity is at a crossroads. One road
will take us like lemmings to our own sui-
cide. That is the path indicated by doctrines
of nuclear deterrence, deriving from tradi-
tional concepts of the balance of power. The
other road will give us another chance. That
is the path signposted by the doctrine of
peaceful coexistence, deriving from the im-
perative values of nonviolence, tolerance
and compassion.

4. In consequence of doctrines of deter-
rence, international relations have been
gravely militarized. Astronomical sums are
being invested in ways of dealing death.
Ever new means of destruction continue to
be invented. The best of our scientific talent
and the bulk of our technological resources
are devoted to maintaining and upgrading
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this threats and violence have become per-
vasive.

5. For a hundred years after the Congress
of Vienna, Europe knew an uncertain peace
based on a balance of power. When the bal-
ance was tilted—or, more accurately, when
the balance was perceived to have tilted—
Europe was plunged into an orgy of destruc-
tion, the like of which had never been
known before and which spread to engulf
much of the world. The unsettled disputes
of the First World War led to the Second.

6. Humankind survived because, by
today's standards, the power to destroy
which was then available was a limited
power. We now have what we did not then
have: the power to ensure the genocide of
the human race. Technology has now ren-
dered obsolete the calculations of war and
peace on which were constructed the always
dubious theories of the balance of power.

7. It is a dangerous delusion to believe
that nuclear weapons have brought us
peace. it is true that, in the past four dec-
ades, parts of the world have experienced an
absence of war. But a mere absence of war is
not a durable peace. The balance of nuclear
terror rests on the retention and augmenta-
tion of nuclear armouries. There can be no
ironclad guarantee against the use of weap-
ons of mass destruction, They have been
used in the past. They could be used in the
future. And, in this nuclear age, the insane
logic of mutually assured destruction will
ensure that nothing survives, that none
lives to tell the tale, that there is no one left
to understand what went wrong and why.
Peace which rests on the search for a parity
of power is a precarious peace. If we can un-
derstand what went wrong with such at-
tempts in the past, we may yet be able to
escape the catastrophe presaged by doc-
trines of nuclear deterrence,

8. There is a further problem with deter-
rence. The doctrine is based on the assump-
tion that international relations are frozen
on a permanently hostile basis. Deterrence
needs an enemy, even if one has to be in-
vented. Nuclear deterrence is the ultimate
expression of the philosophy of terrorism:
holding humanity hostage to the presumed
security needs of the few.

9. There are those who argue that since
the consequences of nuclear war are widely
known and well understood, nuclear war
just cannot happen, Neither experience nor
logic can sustain such dangerous complacen-
cy. History is full of miscalculations. Percep-
tion are often totally at variance with reali-
ty. A madman's fantasy could unleash the
end. An accident could trigger a chain reac-
tion which inexorably leads to doom.
Indeed, the advance of technology has so re-
duced the time for decisions that, once acti-
vated, computers programmed for Armaged-
don, pre-empt human intervention and all
hope of survival. There is, therefore, no
comfort in the claim of the proponents of
nuclear deterrence that everyone can be
saved by ensuring that in the event of con-
flict, everyone will surely die.

10. The champions of nuclear deterrence
argue that nuclear weapons have been in-
vented and, therefore, cannot be eliminated.
We do not agree. We have an international
convention eliminating biological weapons
by prohibiting their use in war. We are
working on similarly eliminating chemical
weapons. There is no reason in principle
why nuclear weapons too cannot be so elimi-
nated. All it requires is the affirmation of
certain basic moral values and the assertion
of the required practical will, underpinned
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by treaties and institutions which insure
against nuclear delinquency.

11, The past few years have seen the
emergence of a new danger: the extension of
the nuclear arms race into outer space. The
ambition of creating impenetrable defences
against nuclear weapons has merely escalat-
ed the arms race and complicated the proc-
ess of disarmament. This has happened in
spite of the grave doubts expressed by lead-
ing scientists about its very feasibility. Even
the attempt to build a partial shield against
nuclear missiles increases the risk of nuclear
war. History shows that there is no shield
that has not been penetrated by a superior
weapon, not any weapon for which a superi-
or shield has not been found. Societies get
caught in a multiple helix of escalation in
chasing this chimera, expending vast re-
sources for an illusory security while in-
creasing the risk of certain extinction.

12. The new weapons being developed for
defence against nuclear weapons are part of
a much wider qualitative arms race. The de-
velopment of the so-called “third generation
nuclear weapons” has opened up ominous
prospects of their being used for selective
and discriminate military operations. There
is nothing more dangerous than the illusion
of limited nuclear war, It desensitizes inhibi-
tions about the use of nuclear weapons.
That could lead, in next to no time, to the
outbreak of full-fledged nuclear war.

13. There are no technological solutions to
the problems of world security. Security can
only come from our asserting effective polit-
ical control over this self-propelled techno-
logical arms race.

14. We cannot accept the logic that a few
nations have the right to pursue their secu-
rity by threatening the survival of human-
kind. It is not only those who live by the nu-
clear sword who, by design or default, shall
one day perish by it. All humanity will
perish.

15. Nor is it acceptable that those who
possess nuclear weapons are freed of all con-
trols while those without nuclear weapons
are policed against their production. History
is full of such prejudices paraded as iron
laws: that men are superior to women; that
the white races are superior to the coloured:
that colonialism is a civilising mission; that
those who possess nuclear weapons are re-
sponsible powers and those who do not are
not.

16. Alas, nuclear weapons are not the only
weapons of mass destruction. New knowl-
edge is being generated in the life sciences.
Military applications of these developments
could rapidly undermine the existing con-
vention against the military use of biologi-
cal weapons. The ambit of our concern must
extend to all means of mass annihilation.

17. New technologies have also dramatical-
ly expanded the scope and intensity of con-
ventional warfare. The physical destruction
which ean be carried out by full-scale con-
ventional war would be enormous, far ex-
ceeding anything known in the past. Even if
humankind is spared the agony of a nuclear
winter, civilisation and eivil life as we know
it would be irretrievably disrupted. The
range, precision and lethality of convention-
al weapons is being vastly increased. Some
of these weapons are moving from being
“smart” to becoming “intelligent”. Such dia-
bolical technologies generate their own
pressures for early use, thus increasing the
risk of the outbreak of war. Most of these
technologies are at the command of the
military blocs. This immensely increases
their capacity for interference, intervention
and coercive diplomacy.
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18. Those who do not belong to the mili-
tary blocs would much rather stay out of
the race. We do not want to accumulate
arms. We do not want to augment our ca-
pacity to kill. But the system, like a whirl-
pool, sucks us into its vortex. We are com-
pelled to divert resources from development
to defence to respond to the arsenals which
are constructed as a sideshow to great power
rivalries. As the nature and sophistication
of threats to our security increase, we are
forced to incur huge expenditure on raising
the threshold of our defences.

19, There is another danger that is even
worse, Left to ourselves, we would not want
to touch nuclear weapons. But when tactical
considerations, in the passing play of great
power rivalries, are allowed to take prece-
dence over the imperatives of nuclear non-
proliferation, with what leeway are we left?

20. Even the mightiest military powers
realise that they cannot continue the
present arms race without inviting economic
calamity. The continuing arms race has im-
posed a great burden on national economies
and the global economy. It is no longer only
the developing countries who are urging dis-
armament to channel resources to develop-
ment. Even the richest are beginning to rea-
lise that they cannot afford the current
levels of the military burden they have im-
posed upon themselves. A genuine process
of disarmament, leading to a substantial re-
duction in military expenditure, is bound to
promote the prosperity of all nations of the
globe. Disarmament accompanied by coex-
istence will open up opportunities for all
countries, whatever their socio-economic
systems, whatever their levels of develop-
ment.

21. The technological revolutions of our
century have created unparalleled wealth.
They have endowed the fortunate with high
levels of mass consumption and widespread
social welfare, In fact, there is plenty for ev-
eryone, provided distribution is made more
equitable. Yet, the possibility of fulfilling
the basic needs of nutrition and shelter,
education and health remains beyond the
reach of vast millions of people in the devel-
oping world because resources which could
give fulfillment in life are pre-empted for
death.

22. The root causes of global insecurity
reach far below the calculus of military
parity. They are related to the instability
spawned by widespread poverty, squalor,
hunger, disease and illiteracy. They are con-
nected to the degradation of the environ-
ment. They are enmeshed in the inequity
and injustice of the present world order.
The effort to promote security for all must
be underpinned by the effort to promote op-
portunity for all and equitable access to
achievement. Comprehensive global security
must rest on a new, more just more honour-
able world order.

23. When the General Assembly met here
last in Special Session to consider questions
of disarmament, the outlook was grim. The
new cold war had been revived with full
force. A new programme of nuclear arma-
ment had been set in motion. As a result,
during the years that followed, fear and sus-
picion cast a long shadow over all disarma-
ment negotiations. Humankind was ap-
proaching the precipice of nuclear disaster.

24. Today, there is a new hope for survival
and for peace. There is a perceptible move-
ment away from the precipice. Dialogue has
been resumed. Trust is in the air.

25. How has this transformation occurred?
We pay tribute to the sagacity of the Ameri-
can and Soviet leaderships. They have seen
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the folly of nuclear escalation. They have
started tracing the outlines of a pattern of
disarmament. At the same time, we must re-
cognise the role of countless men and
women all over the world, citizens of the
non-nuclear weapon States as much as of
the nuclear weapon States. With courage,
dedication and perseverance they kept the
candle burning in the enveloping darkness.
The Six-Nation Initiative voiced the hopes
and aspirations of these many millions. At a
time when relations between the two major
nuclear weapon States dipped to their nadir,
the Six Nations—Argentina, Greece, India,
Mexico, Sweden and Tanzania—refocussed
world attention on the imperative of nucle-
ar disarmament. The Appeal of May 1984,
issued by Indira Gandhi, Olof Palme and
their colleagues, struck a responsive chord.
Negotiations stalled for years begain inch-
ing forward. The process begun in Geneva
has led to Reykjavik, Washington and
Moscow.

26. We have all welcomed the ratification
of the INF Treaty concluded between Gen-
eral Secretary Gorbachev and President
Reagan. It is an important step in the right
direction. Its great value lies in its bold de-
parture from nuclear arms limitation to nu-
clear disarmament. We hope there will be
agreement soon to reduce strategic nuclear
arsenals by 50 percent. The process would
be carried forward to the total elimination
of nuclear weapons, Only then will we be
able to look back and say that the INF
Treaty was a truly historic beginning.

27. India believes it is possible for the
human race to survive the second millen-
ium. India believes it is also possible to
ensure peace, security and survival into the
third millenium and beyond. The way lies
through concerted action. We urge the
international community to immediately
undertake negotiations with a view to
adopting a time-bound Action Plan to usher
in a world order free of nuclear weapons
and rooted in nonviolance.

28. We have submitted such an Action
Plan to this Special Session on Disarma-
ment of the United Nations General Assem-
bly. Our Plan calls upon the international
community to negotiate a binding commit-
ment to general and complete disarmament.
This commitment must be total. It must be
without reservation.

29, The heart of our Action Plan is the
elimination of all nuclear weapons, in three
stages, over the next twenty-two years, be-
ginning now. We put this plan to the United
Nations as a programme to be launched at
once.

30. While nuclear disarmament consti-
tutes the centrepiece of each stage of the
Plan, this is buttressed by collateral and
other measures to further the process of
disarmament. We have made proposals for
banning other weapons of mass destruction.
We have suggested steps for precluding the
development of new weapons sysems based
on emerging technologies. We have ad-
dressed ourselves to the task of reducing
conventional arms of forces to the minimum
levels required for defensive purposes. We
have outlined ideas for the conduct of inter-
national relations in a world free of nuclear
wWeapons.

31. The essential features of the Action
Plan are:

First, there should be a binding commit-
ment by all nations to eliminating nuclear
weapons, in stages, by the year 2010 at the
latest.

Second, all nuclear weapon States must
participate in the process of nuclear disar-
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mament. All other countries must also be
part of the process.

Third, to demonstrate good faith and
build the required confidence, there must be
tangible progress at each stage towards the
common goal.

Fourth, changes are required in doctrines,
policies and institutions to sustain a world
free of nuclear weapons. Negotiations
should be undertaken to establish a Com-
prehensive Global Security System under
the aegis of the United Nations.

32. We propose simultaneous negotiations
on a series of integrally related measures.
But we do recognize the need for flexibility
in the staging of some of these measures,

33. In Stage-1, the INF Treaty must be
followed by a fifty percent cut in Soviet and
U.S. strategic arsenals. All production of nu-
clear weapons and weapons grade fission-
able material must cease immediately. A
moratorium on the testing of nuclear weap-
ons must be undertaken with immediate
effect to set the stage for negotiations on a
Comprehensive Test Ban Treaty.

34. It is already widely accepted that a nu-
clear war cannot be won and must not be
fought. Yet, the right is reserved to resort
to nuclear war. This is incompatible with a
binding commitment to the elimination of
nuclear weapons. Therefore, we propose
that all nuclear weapons be leached of legit-
imacy by negotiating an international con-
vention which outlaws the threat of use of
such weapons, Such a convention will rein-
force the process of nuclear ent.

35. Corresponding to such a commitment
by the nuclear weapon States, those nations
which are capable of crossing the nuclear
threshold must solemnly undertake to re-
strain themselves. This must be accom-
plished by strict measures to end all covert
and overt assistance to those seeking to ac-
quire nuclear weapons.

36. We propose that negotiations must
commence in the first stage itself for a new
Treaty to replace the NPT, which expires in
1995. This new Treaty should give legal
effect to the binding commitment of nuclear
weapon States to eliminate all nuclear
weapons by the year 2010, and of all non-nu-
clear weapon States to not cross the nuclear
weapons threshold.

317. International law already bans the use
of biological weapons. Similar action must
be taken to ban chemical and radiological
weapons.

38. The international community has
unanimously recognized outer space as the
common heritage of mankind. We must
expand international cooperation in the
peaceful uses of outer space. The essential
pre-requisite for this is that outer space be
kept free of all weapons. Instead, there are
plans for developing, testing, and deploying
space weapons systems. The nuclear arms
race cannot be ended and reversed without a
moratorium on such activity. It should be
followed by an agreement to forestall the
militarisation of outer space. This is also an
indispensable condition for attaining the
goal of comprehensive global security based
on a nonviolent world order free of nuclear
weapons.

39. The very momentum of developments
in military technology is dragging the arms
race out of political control. The race
cannot be restrained without restraining
the development of such technology. We
need a system which fosters technological
development but interdicts its application to
military purposes. The arms control ap-
proach has focused on the quantitative
growth of arsenals. The disarmament ap-
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proach must devise arrangements for con-
trolling the continuous qualitative upgrada-
tion of nuclear and conventional weapons.
To achieve this purpose, the essential re-
quirement is increased transparency in re-
search and development in frontier technol-
ogles with potential military applications.
This requires a systematic monitoring of
such developments, as assessment of their
implication for international security, and
widespread dissemination of the informa-
tion obtained. There is also need for greater
international cooperation in research into
new and emerging technologies for these
technologies to open on new vistas of
human achievement. Here let us recall the
vision of an open world voiced by one of the
most remarkable scientists of our time,
Niels Bohr. In his Open Letter to the
United Nations on 9 June 1850, thirty eight
years ago today, he said:

“The very fact that knowledge itself is a
basis for civilisation points directly to open-
ness as the way to overcome the present

40. By the closing years of the century
there must be a single integrated multilater-
al verification system to ensure that no new
nuclear weapons are produced anywhere in
the world. Such a system would also help in
verifying compliance with the collateral and
other disarmament measures envisaged by
the Action Plan. It would serve as an early
warning system to guard against violations
gif solemn international treaties and conven-

ons.

41, Beyond a point, nuclear disarmament
itself would depend upon progress in the re-
duction of conventional armaments and
forces. Therefore, a key task before the
international community is to ensure securi-
ty at lower levels of conventional defence.
Reductions must, of course, begin in areas
where the bulk of the world’s conventional
arms and forces are concentrated. However,
other countries should also join the process
without much delay. This requires a basic
restructuring of armed forces to serve de-
fence purposes only. Our objective should
be nothing less than a general reduction of
conventional arms across the globe to levels
dictated by minimum needs of defence. The
process would require a substantial reduc-
tion in offensive military capabilities as well
as confidence-building measures to preclude
surprise attacks. The United Nations needs
to-evolve by consensus a new strategic doc-
trine of non-provocative defense.

42. The plan for radical and comprehen-
sive disarmament must be pursued along
with efforts to create a new system of com-
prehensive global security. The components
of such a system must be mutually support-
ive. Participation in it must be universal.

43, The structure of such a system should
be firmly based on nonviolence. When we
eliminate nuclear weapons and reduce con-
ventional forces to minimum defensive
levels, the establishment of a non-violent
world order is the only way of not relapsing
into the irrationalities of the past. It is the
only way of precluding the recommence-
ment of an armaments spiral. Nonviolence
in international relations cannot be consid-
ered a Utopian goal. It is the only available
basis for civilised survival, for the mainte-
nance of peace through peaceful coexist-
ence, for a new, just, equitable and demo-
cratic world order. As Mahatma Gandhi said
in the aftermath of the first use of nuclear
weapons:

“The moral to be legitimately drawn from
the supreme tragedy of the bomb is that it
will not be destroyed by counterbombs, even
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as violence cannot be destroyed by counter-
violence. Mankind has to get out of violence
only through nonviolence."”

44, The new structure of international re-
lations must be based on respect for various
ideologies, on the right to pursue different
socio-economic systems, and the celebration
of diversity. Happily, this is already begin-
ning to happen. Post-War bipolarity is
giving way to a growing realization of the
need for coexistence. The high rhetoric of
the system of military alliances is gradually
yielding to the viewpoint of the Nonaligned
Movement.

45. Nonalignment is founded on the desire
of nations for freedom of action. It stands
for national independence and self-reliance.
Nonalignment is a refusal to be drawn into
the barren rivalries and dangerous confron-
tations of others. It is an affirmation of the
need for self-confident cooperation among
all countries, irrespective of differences in
social and economic systems. Nonalignment
is synonymous with peaceful coexistence. As
Jawaharlal Neru said:

“The alternative to co-existence is co-de-
struction.”

46. Therefore, the new structure of inter-
national relations to sustain a world beyond
nuclear weapons will have to be based on
the principles of coexistence, the non-use of
force, non-intervention in the internal af-
fairs of other countries, and the right of
every State to pursue its own path of devel-
opment. These principles are enshrined in
the Charter of the United Nations, but they
have been frequently violated. We must
apply our minds to bringing about the insti-
tutional changes required to ensure their
observance. The strengthening of the
United Nations system is essential for com-
prehensive global security. We must resur-
rect the original vision of the United Na-
tions. We must bring the United Nations Or-
ganization in line with the requirements of
the new world order.

47. The battle for peace, disarmament and
development must be waged both within
this Assembly and outside by the people of
the world. This battle should be waged in
cooperation with scientists, strategic think-
ers and leaders of peace movements who
have repeatedly demonstrated their com-
mitment to these ideals. We, therefore, seek
their cooperation in securing the commit-
ment of all nations and all people to the
goal of a nonviolent world order free of nu-
clear weapons.

48. The ultimate power to bring about
change rests with the people. It is not the
power of weapons or economic strength
which will determine the shape of the world
beyond nuclear weapons. That will be deter-
mined in the minds and hearts of thinking
men and women around the world. For, as
the Dhammapada of the Buddha teaches
us:

“Our life is shaped by our mind; We
become what we think.

“Suffering follows an evil thought As the
wheels of a cart follow the oxen that draw
it.

“Joy follows an evil thought Like a
shadow that never leaves.

“For hatred can never put an end to
hatred; Love alone can.

“This is the unalterable law."”
Thank You.
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CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. The
time for morning business has now ex-
pired.

FAIR HOUSING AMENDMENTS
ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will
now proceed to the consideration of
H.R. 1158 which the clerk will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 1158) to amend title VIII of
the Act commonly called the Civil Rights
Act of 1968, to revise the procedures for the
enforcement of fair housing, and for other
purposes.

The Senate proceeded to consider
the bill.

Mr. THURMOND. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

AMENDMENT NO. 2777

Mr. KENNEDY. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senator from Massachusetts [Mr.
KEenNNEDY] for himself, Mr. SPECTER, and Mr.
?‘J}:T?ca. proposes an amendment numbered

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(The text of the amendment is print-
ed in today's REcORD under Amend-
ments Submitted.)

Mr. KENNEDY. Mr. President, I
want to commend the majority leader
for bringing before the Senate today
this landmark civil rights legislation.

Twenty years ago, in the wake of the
assassination of Dr. Martin Luther
King, Congress enacted into law the
promise of fair housing for all Ameri-
cans. But the Fair Housing Act we
passed in 1968 has proved to be an
empty promise because the legislation
lacked an effective enforcement mech-
anism. For two decades, fair housing
in America has been a right without a
remedy.

Housing discrimination exists in
America today, and it exists in epidem-
ic proportions. The Department of
Housing and Urban Development esti-
mates that nearly 2 million incidents
of racial discrimination alone occur
each year. One HUD survey found
that a black American can expect to
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encounter discrimination 72 percent of
the time in seeking rental housing and
48 percent of the time when seeking to
buy a home.

Other studies confirm that residen-
tial segregation continues to exist
throughout the United States.

In some respects, housing discrimi-
nation is the most invidious form of
bigotry. It isolates racial and ethnic
minorities and perpetuates the igno-
rance that is the core of bigotry. And
discrimination in housing hampers
progress to achieve equality in other
vital areas as well.

Residential segregation is the pri-
mary obstacle to meaningful school in-
tegration. And as businesses move
away from the urban core, housing
discrimination prevents its victims
from following jobs to the suburbs, im-
peding efforts to reduce minority un-
employment.

The existing fair housing law is a
toothless tiger. It recognizes a funda-
mental right; but it fails to provide a
meaningful remedy.

Under existing law, HUD may re-
spond to complaints of housing dis-
crimination only by ‘“conference, con-
ciliation and persuasion.” But because
HUD lacks real power to enforce the
law, would-be violators have little in-
centive to obey it.

The Fair Housing Amendments Act
of 1988 will put real teeth into the fair
housing laws by giving HUD real en-
forcement authority.

HUD would be empowered to investi-
gate complaints of housing discrimina-
tion, and to attempt to effect volun-
tary conciliation of the parties. Where
a complaint is found to have merit,
HUD is required to initiate proceed-
ings to obtain full redress for the vic-
tims.

In the key compromise in this legis-
lation, the complainant and the par-
ties to an enforcement proceeding
could elect to have it heard in Federal
Court. If no election is made, the case
will be heard by an administrative law
judge in the Department of Housing
and Urban Development, who can
award actual damages, injunctive and
equitable relief, attorneys’ fees, and
civil penalties of up to $50,000 for
repeat offenders.

HUD'’s decision in such a case would
be subject to review by the Federal
court of appeals. Similar remedies, as
well as punitive damages, are available
if the Government'’s enforcement pro-
ceeding is heard in Federal Court.

The provisions in existing law relat-
ing to private fair housing enforce-
ment actions are also strengthened.

The statute of limitations for hous-
ing discrimination cases is lengthened
to 2 years, and the limit on punitive
damages is removed.

The bill continues the feature of ex-
isting law that places reliance on State
and local fair housing agencies which
provide rights and remedies substan-
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tially equivalent to those provided
under Federal law.

When HUD receives a complaint
within the jurisdiction of such an
agency, it is required to refer it to the
State or local agency. The bill provides
a 40-month transition period, which
may be lengthened by the Secretary
for an additional 8 months in excep-
tional circumstances, for agencies to
bring their laws and procedures into
line with the strengthened measures
in the bill.

Housing discrimination also harms
two other groups in our society whose
interests were not recognized by the
1968 law: persons with handicaps and
families with children.

More than 30 million Americans
have disabilities of some kind. They
face prejudice in housing, both be-
cause of the unenlightened attitude of
some toward those with disabilities,
and because of unwillingness to permit
handicapped persons to make reasona-
ble modifications in dwellings to meet
their special needs. As a result, they
are often prevented from being fully
integrated into our society.

The Fair Housing Amendments Act
of 1988 will ban housing discrimina-
tion against the handicapped. It recog-
nizes that discrimination can take
many forms, including a failure to
permit handicapped persons to make
modifications to housing to enable
them to have full enjoyment of the
premises, and a failure to make rea-
sonable accommodations to meet the
needs of the handicapped.

Similarly, because it is often far less
expensive to provide for accessible and
adaptable housing before the housing
is built, the bill creates minimal re-
quirements for the construction of
new dwellings.

Families with children also face seri-
ous discrimination in housing. A HUD-
funded study found that one-fourth of
the rental units in the country barred
families with children.

By reducing the availability of hous-
ing for families, this discrimination
drives up its cost and imposes a heavy
burden on those least able to afford it.

The bill would ban this form of dis-
crimination, while protecting the le-
gitimate interest of older Americans to
live in retirement-type communities.

A broad coalition of groups, includ-
ing the American Association of Re-
tired Persons, the Children’s Defense
Fund, and the United States Catholic
Conference have endorsed this bill,
and have been particularly helpful in
formulating these provisions.

On behalf of myself, and Senator
SpeECTER, and Senator Harca I have
just sent up an amendment in the
nature of a substitute, which makes a
few modest changes in H.R. 1158.

I ask unanimous consent that a
memorandum describing the Kennedy-
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Specter substitute be printed in the
RECORD.

There being no objection, the memo-
randum was ordered to be printed in
the REecorb, as follows:

U.S. SENATE,
Washington, DC, August 1, 1988.

Dear CoLLEAGUE: T'oday, when the Senate
takes up H.R. 1158, the Fair Housing
Amendments Act of 1988, we will offer an
amendment in the nature of a substitute
which makes certain modest modifications
to the bill that passed the House last month
by a vote of 376-23. A summary and a
memorandum describing the changes are
enclosed.

The fair housing bill is surely one of the
most significant civil rights measures of the
past twenty years. It will dramatically
strengthen the enforcement remedies for
housing discrimination, and it will extend
coverage to the handicapped and to families
with children.

We believe that H.R. 11568, as amended by
the substitute, will command broad biparti-
san support within the Senate. We are ad-
vised that this morning, President Reagan
and Department of Housing and Urban De-
velopment Secretary Samuel R. Pierce, Jr.
will issue unequivocal endorsement of the
bill with the changes made by the substitute
amendment, and that they will express op-
position to other amendments.

If you have any questions about the sub-
stitute, or if you wish to cosponsor it, please
let us know, or have your staff call Jeff
Blattner (4-7878) of Senator Kennedy's
staff or Steve Hilton of Senator Specter’'s
staff (4-6791).

Thanks for your consideration.

With kind regards.

Sincerely,
TED KENNEDY.
ARLEN SPECTER.

SuMMARY OF CHANGES MADE BY THE
KENNEDY-SPECTER SUBSTITUTE

The amendments made by the substitute
are in eight areas:

(1) The provision regarding restoring
modifications made by handicapped persons
is clarified;

(2) Language is added to the section on
adaptability and accessibility requirements
for certain new multifamily dwellings to en-
courage state and local governments to
review for compliance with these require-
ments when they review and approve build-
ing plans and construction;

(3) A technical amendment is made to the
bill's language providing for a transition
period for state and local fair housing agen-
cies to make it clear that agencies given in-
terim certifications of HUD are covered by
the provision;

(4) The authority to litigate fair housing
cases is consolidated in the Justice Depart-
ment, while it is made clear that the De-
partment is required to bring cases author-
ized by the Secretary under the bill’s provi-
sions regarding prompt judicial action and
regarding federal court enforcement of
cases In which a party to an administrative
proceeding elects to have the charge heard
in federal court;

(5) Technical amendments are made to
the bill's provisions giving parties to admin-
istrative proceedings the right to have
charges arising out of those proceedings
heard in federal court;

(6) The exemption for housing for older
persons from the bill’s provisions banning
discrimination on the basis of familial status
are modified;
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(7) A provision is added to the housing for
older persons exemption to make it clear
that occupants of housing that currently ex-
cludes children will not be taken into ac-
count in applying the requirements for the
exemption, so long as future occupants meet
the requirements; and

(8) The bill's provision regarding familial
status is clarified to confirm that pregnant
women and persons adopting minor children
and covered by the provision.

MEMORANDUM OF SENATORS KENNEDY AND
SPECTER REGARDING THEIR SUBSTITUTE
AMENDMENT

The amendment in the nature of a substi-
tute (the “Substitute”) is identical to H.R.
1158 as passed by the House of Representa-
tives on June 29, 1988 by a vote of 376-23,
with the exception of certain modest
changes discussed in this Memorandum,
These modifications are set forth below.

CLARIFICATION TO PROVISION REGARDING
RESTORING MODIFICATIONS

The Substitute modifies language adopted
on the House floor to make it clear, that,
under section B10(f)(3)A), discrimination
on the basis of handicap includes a refusal
to permit, at the expense of the handi-
capped person, reasonable modifications of
existing premises occupied or to be occupied
by such person if such modifications may be
necessary to afford such person full enjoy-
ment of the premises, except that, in the
case of a rental, the landlord may where it
is reasonable to do so condition permission
for a modification on the renter agreeing to
restore the interior of the premises to the
condition that existed before the modifica-
tion, reasonable wear and tear excepted.
This change is being made to make it clear
that a landlord may not condition permis-
sion for a modification on the renter agree-
ing to restore the interior of the premises to
its prior condition (reasonable wear and tear
excepted), where it is unreasonable to do so.
ENFORCEMENT BY STATE AND LOCAL AGENCIES OF

THE ACCESSIBILITY AND ADAPTABILITY RE-

QUIREMENTS FOR CERTAIN NEW MULTIFAMILY

DWELLINGS

The Substitute incorporates a series of
provisions designed to encourage enforce-
ment by the States and local governments
of the provisions of the bill regarding adapt-
ability and accessibility requirements for
new housing. It provides that where a State
or locality incorporates the new construe-
tion requirements into its laws, compliance
with those laws suffices for the purpose of
compliance with those provisions of the Fair
Housing Act.

And States and localities are encouraged,
but not required, to incorporate into their
existing procedures for reviewing and ap-
proving new construction, procedures for
determining whether the new construction
requirements are met. The Secretary is re-
quired to provide technical assistance to
States and localities, and to private individ-
uals, to assist them in interpreting the new
construction requirements.

The Substitute also makes it clear that
the bill is not requiring any kind of “Federal
Building Code.” HUD may not require prior
review or approval of the design, plans or
construction of covered dwellings. The bill
simply imposes certain minimal require-
ments for covered dwellings.

Nothing in the Substitute will affect or
limit the authority or responsibility of the
Secretary or of a State or local fair housing
agency to perform any enforcement activity
under the Act,
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Determinations by a State or local govern-
ment under sections 804(fX5) (A) and (B)
are not to be treated as conclusive in en-
forcement proceedings under the Act.

TRANSITION PERIOD FOR STATE AND LOCAL
AGENCIES WITH INTERIM CERTIFICATIONS

HUD's regulations for the recognition of
State and local fair housing laws provide for
the referral of complaints to agencies in two
situations. In the first, States and localities
are formally recognized as substantially
equivalent. In the second, States and local-
ities are recognized for interim referral of
complaints. (28 CFR 115.11). The second
category permits HUD to refer cases to
States and localities with strong fair hous-
ing laws, pending a formal review of the
State or local agency's enforcement per-
formance.

Under the language of H.R. 1158, States
and local agencies certified by the Secretary
would be grandfathered in to the referral
process under the amendments for up to 48
months. However, it appears based on the
use of the word “certified” and the language
in the House Report on the number of agen-
cies that interim agencies would not be con-
sidered “certified”. As a result, two states
(Ohio and Georgia) and two localities (St.
Joseph, Missouri and Albany, New York)
would not be eligible to process cases or re-
ceive assistance.

The technical amendment incorporated
into the Substitute would assure that these
four agencies would not lose their status
with enactment of the Fair Housing Amend-
ment of 1988, provided that they are not
lalt-er denied recognition under 28 CFR
115.7.

LITIGATION AUTHORITY

The Substitute consolidates in the Justice
Department the authority to represent the
federal government in each of the enforce-
ment actions contemplated under the Act.
Under section 810(e)(1) of the Substitute, if
the Secretary concludes at any time follow-
ing the filing of an administrative complaint
that prompt judicial action is necessary to
carry out the purposes of the title, the Sec-
retary may authorize a civil action for ap-
propriate temporary or preliminary relief
pending final disposition of the complaint
under this section. Upon receipt of such an
authorization, the Attorney General is re-
quired to promptly commence and maintain
such an action.

Section 810(g)(1) of the Substitute makes
clear that the Secretary’s determination
whether reasonable cause exists to believe
that a discriminatory housing practice has
occurred or is about to occur must be based
on the facts of the case,

Section 812(o) of the Substitute provides
that when an election is made under section
812(a) to have the Secretary's charge litigat-
ed in federal court, the Secretary is required
to authorize, and not later than 30 days
after the election is made the Attorney
General is required to commence and main-
tain, a civil action in federal court.

TECHNICAL AMENDMENTS TO THE
ADMINISTRATIVE ENFORCEMENT PROVISIONS

The Substitute contains four technical
changes to the provisions in the bill relating
to the administrative enforcement of the
Fair Housing Act and permitting persons in
the administrative process to elect to have
the Secretary’s claims against a respondent
litigated in federal court.

These changes have been agreed to by all
parties to the original agreement that gave
rise to the Fish-Edwards amendment in the
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House, including the National Association

of Realtors.

The first change modifies Section 812(a)
to make it clear that only those aggrieved
persons on whose behalf the complaint was
filed, as well as a complainant and a re-
spondent, may make the election provided
for in that section.

The second change makes it clear that the
effect of the election is to have the claims
asserted in the Secretary's charge litigated
in federal court. The election itself does not
operate to preclude or terminate federal
court litigation brought by private parties
raising the same issues.

The third change clarifies that, when the
Secretary issues a charge under section 810,
section 810(h) requires that notice be given
to each respondent named in the charge,
and to each aggrieved person on whose
behalf the complaint was filed.

The fourth change confirms that if the
Secretary falls to complete the review of the
administrative law judge's finding, conclu-
sion or order within the 30 days provided in
section 812(h), the finding, conclusion, or
order becomes final.

MODIFICATIONS TO THE PROVISIONS REGARDING
DISCRIMINATION AGAINST FAMILIES WITH
CHILDREN

Housing for older persons

The Substitute provides that the provi-
sions regarding discrimination on the basis
of familial status do not apply with respect
to “housing for older persons.”

“Housing for older persons” is defined as
housing that falls into any of the following
three categories:

First, housing provided under any State or
Federal program that the Secretary deter-
mines is specifically designed and operated
to assist elderly persons (as defined in the
State or Federal program). This means, for
example, that federally assisted housing for
the elderly need not admit families with
children.

Second, housing intended for, and solely
occupied by, persons 62 years of age or
older. If all of the persons occupying the
housing in question are 62 or older, then the
housing in question is not covered by the
families-with-children provision, regardless
;:llt what other features the housing may

ave.

And third, housing intended and operated
for occupancy by at least one person 55
years of age or older per unit. In determin-
ing whether housing qualifies as housing for
older persons under this subsection, the Sec-
retary shall develop regulations which re-
quire at least the following three factors:

“(i) the existence of significant facilities
and services specifically designed to meet
the physical or social needs of older persons,
or if the provision of such facilities and
services is not practicable, that such hous-
ing is necessary to provide important hous-
ing opportunities for older persons; and

“(ii) that at least 80% of the units are oc-
cupied by at least one person 55 years of age
or older per unit; and

“(iii) the publication of, and adherence to,
policies and procedures which demonstrate
an intent by the owner or manager to pro-
vide housing for persons 55 years of age or
older.

This third exemption is for housing com-
munities intended and operated for occu-
pancy by at least one person 55 or older per
unit. The Secretary is required, within 180
days of enactment of the Act, to issue regu-
lations, which require at least three condi-
tions to be met in determining whether
housing qualifies under this exemption.
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The first of these three factors requires
that the housing in question provide signifi-
cant facilities and services specifically de-
slgned to meet the physical or social needs
of older persons, The Secretary may provide
in the regulations, however, that where it is
impracticable to provide such facilities and
services, the exemption may nevertheless
may be available in those unusual circum-
stances where housing without such facili-
ties and services provides important housing
opportunities for older persons.

The second factor requires that at least
80% of the units are occupied by at least
one person 55 years of age or older per unit.

And the third factor requires the publica-
tion of, and adherence to, policies and pro-
cedures which demonstrate an intent by the
owner or manager to provide housing for
persons 55 years of age or older. In essence,
this means that the housing in question
must, in its marketing to the public and in
its internal operations, hold itself out as
housing for persons aged 55 or older.

Transition rule

The Substitute contains a transition pro-
vision to ensure that the interests of current
residents of housing that excludes children
will not be unduly disturbed by passage of
the bill. It provides that housing shall not
fail to meet the requirements for housing
for older persons under the bill by reason
either of (1) persons residing in such hous-
ing as of the date of enactment of this Act
whe do not meet the age requirements of
subsections 807(b)2) (B) or (C), provided
that new occupants of such housing meet
the age requirements of the bill; or (2) unoc-
cupied units, provided that such units are
reserved for occupancy by persons who meet
the age requirements of the bill.

In essence, this means that current resi-
dents whose presence in a community would
otherwise cause the community to fall out-
side the exemptions provided in the Substi-
tute are not counted in calculating whether
these exemptions apply, if the community
applies the age requirements to all persons
moving in after the passage of the Act. So
communities with age restrictions of less
than 55 (or 62) will not be placed to the
choice of either forcing out persons below
those ages, or taking families with children,
so long as future occupants meet the age re-
quirements.

Similarly, vacant units need not be count-
ed, 50 long as they are reserved for occupan-
cy by persons who meet the age require-
ments of the bill.

Coverage for pregnant women and adopting
parents

The Substitute provides that “The protec-
tions afforded against discrimination on the
basis of familial status shall apply to any
person who is pregnant or is in the process
of securing legal custody of any individual
who has not attained the age of 18 years.”

The Substitute thus confirms that the
protections against discrimination on the
basis of familial status afforded by the bill
apply to pregnant women. In addition, the
Substitute makes clear that these protec-
tions also apply to persons who are in the
process of adopting a minor child.

Because concerns were raised that the
Act, as written, does not explicitly protect
pregnant women from discrimination in
housing, and does not protect individuals in
the process of adopting a child, we have in-
cluded language to make it perfectly clear
that under the Fair Housing Act, discrimi-
nation against pregnant women and persons
in the process of adopting a child is prohib-
ited.
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The Fair Housing Act prohibits discrimi-
nation on the basis of sex, and Congress has
repeatedly made clear that sex discrimina-
tion includes discrimination on the basis of
pregnancy. For example, both Titles VII
and Title IX prohibit discrimination on the
basis of pregnancy, as an aspect of prohibit-
ed sex discrimination. And, therefore, the
Fair Housing Act currently forbids discrimi-
nation on the basis of pregnancy.

However, to eliminate any question that
the Fair Housing Act contains protections
against discrimination on the grounds that
familial status will be achieved, through the
birth of a child or through adoption, explic-
it language has been added which provides
that the protections against discrimination
on the basis of familial status shall apply to
any person who is pregnant or is in the
process of securing legal custody of any
child under the age of eighteen.

Mr. EENNEDY. The changes in the
substitute are the result of negotia-
tions between supporters of the bill
and the Department of Housing and
Urban Development. I am advised that
President Reagan and HUD Secretary
Samuel Pierce, Jr., are endorsing the
substitute today, and I am pleased to
have their support for this landmark
civil rights measure. .

I also want to express my thanks
enlightened elements of the business
community, including the National As-
sociation of Realtors, the National As-
sociation of Home Builders, and the
American Institute of Architects, for
their support for the bill, and for the
constructive approach they have taken
in our efforts to enact this vital legis-
lation.

I want also to pay special tribute to
the civil rights community for their
tireless efforts for the bill, and for
their ability to work with all interest-
ed persons to develop the strongest,
best fair housing legislation possible.

Eight years ago, the Senate fell six
votes short of ending a filibuster that
blocked fair housing legislation. That
inpasse has continued ever since, but
now the logjam is breaking and we are
about to enact meaningful fair hous-
ing legislation into law.

Make no mistake about it—this is
the most comprehensive civil rights
legislation the Congress has consid-
ered in 20 years. I urge my colleagues
to support it.

I ask unanimous consent as well that
the letter from Mr. Samuel R. Pierce,
Jr., Secretary of HUD, in support of
the legislation be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE SECRETARY OF HOoUSING
AND URBAN DEVELOPMENT,
Washington, DC, August 1, 1988.
Hon. Epwarp M. KENNEDY,
U.S. Senate,
Washington, DC.

DearR SEnATOR KENNEDY: During my con-
firmation hearing on January 13, 1981, 1
pledged to work with the Senate to
strengthen Federal Fair Housing law. I re-
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peated that pledge in testimony on S. 558
before you and Senator Specter on March
31 of last year. Throughout the past seven
and one half years it has been gratifying to
work with you in my efforts to keep that
pledge. President Reagan and Vice Presi-
dent Bush have shared in that pledge and
supported the struggle for this essential
Civil Rights legislation. I am pleased at the
rapld response to the Presidents' call for
new civil rights legislation to strengthen the
Fair Housing Act in his Legislative Message
at the beginning of this session of Congress.
The Administration has submitted legisla-
tion to accomplish this goal in the 98th,
99th and 100th Congresses.

Today, the Senate begins debate on the
Fair Housing Amendments Act of 1988: his-
toric legislation crowning a ten year effort.
In the last few weeks, I have worked happi-
ly with you, other Senators, The Vice Presi-
dent, the Department of Justice and major
civil rights organizations to strengthen the
bill.

The product of this effort is your substi-
tute to HR 1158 which clearly protects the
proper role of the Executive branch in com-
mencing enforcement proceedings, provides
a broad range of housing choices for older
Americans, encourages cooperation among
local, state and federal governments in guar-
anteeing housing usable by the handi-
capped, and centralizes fair housing litiga-
tion at the Department of Justice.

Your substitute has the full support of
the Administration. Prompt passage with-
out the offering of amendments not agreed
to by the Administration and the sponsors is
essential, I encourage all Senators to join as
cosponsors and to support final passage.
The substitute to be offered by Senator
Kennedy, Senator Specter and others is
critical to putting the federal government
on the offensive against discrimination in
housing.

Very sincerely yours,
SamvuEeL R. PIERCE, Jr.

Mr. THURMOND. Mr. President, I
want to say, in the beginning, that this
is a very important piece of legislation.
It is a rather complex piece of legisla-
tion and that, as ranking member on
the Judiciary Committee, I felt it
should go to the Judiciary Committee.
I so made the request to the majority
leader and the minority leader of the
Senate and stated in my letters to
them that the Judiciary Committee
should be allowed to consider it for a
few days, and then let it automatically
come back to the Senate so there
would be no delay.

That was not done and today, when
we consider this matter, the Senate
will not have the benefit of the recom-
mendations and consideration of the
Judiciary Committee.

I think that is bad for two reasons.
The first is this bill deserves the con-
sideration of the Judiciary Committee,
and its thinking. The second is to es-
tablish a precedent for a very impor-
tant piece of legislation to be put right
on the calendar without going to the
appropriate committee is a great mis-
take.

This gives an excuse to many other
Senators to take up anything they
want to without having it considered
by the Judiciary Committee.
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Since the bill was not sent to the Ju-
diciary Committee, then we are going
to do the best we can to handle it on
the floor.

The distinguished Senator from
Massachusetts is handling the bill on
the floor, and he has handed to us a
very thick substitute which we will
study. But after the opening state-
ments, we might have to take some
time to complete the study of that
substitute before we can go forward.

I wanted to make that statement in
the beginning so if there is any delay,
it is not an intentional delay but a nec-
essary delay for us to get acquainted
with this thick substitute that has
been handed to us by the distin-
guished Senator from Massachusetts,
the manager of the bill.

Mr. President, today, we begin con-
sideration of the Fair Housing Amend-
ments Act of 1988 as recently passed
by the House.

It is our declared national policy
that housing be available to all per-
sons regardless of their race, color, re-
ligion, sex or national origin. The Fed-
eral Fair Housing Laws should indeed
protect all Americans from discrimina-
tion in housing practices and should
not favor any one person or group of
persons over another person or group
on the basis of race, color, religion,
sex, or national origin.

Currently, the Department of Hous-
ing and Urban Development has broad
authority in conducting investigations
of a complaint alleging injury from a
discriminating housing practice. A sub-
stantial number of complaints are re-
ferred to a State or local fair housing
enforcement agency with jurisdiction
over the area where the discriminato-
ry act is alleged to have occurred. This
referral is done where HUD has recog-
nized the State or local agency as ad-
ministering a law which is substantial-
ly equivalent to the Federal Fair
Housing Law.

For example, in fiscal year 1987,
HUD received 4,699 housing discrimi-
nation complaints. Of that number,
3,388 complaints—more than 72 per-
cent of the number received—were re-
ferred to State and local fair housing
agencies. The State and local agencies
were quite successful in closing com-
plaints, reaching conciliation agree-
ments and obtaining monetary relief
for victims of discrimination.

Of those complaints retained by
HUD, the investigators have power to
subpoena the appearance of persons
and evidentiary materials as may be
reasonably necessary to further the in-
vestigation. Also, the investigators
may issue interrogatories to a respond-
ent.

If a complaint has merit, HUD at-
tempts to resolve the discriminatory
housing practice by informal methods
of conference, conciliation and persua-
sion.
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Additionally, HUD may presently
refer any case to the Attorney General
for court action which involves a “pat-
tern and practice” of housing discrimi-
nation or denies fair housing rights to
a group of persons.

Mr. President, the legislation now
before us establishes an administrative
procedure for the adjudication of com-
plaints which are not resolved by the
Secretary of HUD. A similar legislative
proposal has been introduced here in
the Senate which would allow admin-
istrative law judges to adjudicate fair
housing complaints.

I expressed my deep concern that
the Administrative Law Judge proce-
dures established in this bill were con-
spicuously structured and probably
would not survive constitutional scru-
tiny based on the seventh amendment
right to a jury trial. The Office of
Legal Counsel at the Department of
Justice supported this view and stated
in a memorandum that such procedure
“is and would likely be declared un-
constitutional on article III and sev-
enth amendment grounds.”

I was pleased to learn that the
House reached what appears to be a
workable compromise in addressing
this serious constitutional issue. Liti-
gants involved in alleged fair housing
complaints would, under this proposal,
have the right to elect a jury trial
once HUD makes a discrimination
uchal.ge.n

And on that right, Mr. President, I
might state that I conferred with the
ranking member of the Judiciary Com-
mittee in the House and urged that
this action be taken to provide that
one could have a jury trial, if desired.

Although this compromise creates a
new bureaucratic system of adminis-
trative law judges, the legislation no
longer denies claimants or respondents
their seventh amendment right to trial
by jury.

Mr. President, it is illegal to practice
housing discrimination based on race,
color, religion, sex, or national origin.
The Congress is now attempting to
strengthen the ban against discrimina-
tory housing practices and I support
these efforts. Federal fair housing
laws should protect all Americans
from discrimination in housing.

While I share the objectives of my
colleagues to prohibit discrimination
in housing, there are provisions of this
legislation as passed by the House
which should be addressed here in the
Senate.

The Senate should carefully consid-
er the addition of “familial status' as
a protected class under the Fair Hous-
ing Act and its impact on retirement
communities as well as adult housing
communities.

There is language in this proposal
which requires that, 30 months after
enactment, all units in certain multi-
family buildings must comply with a
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wide variety of structural and design
requirements, There have been no
hearings on this provision in the
House or the Senate and we should de-
termine if there is a demonstrated
need for such sweeping regulation of
all new multifamily housing construc-
tion.

Mr. President, we have an opportu-
nity to provide for effective enforce-
ment provisions under the Fair Hous-
ing Act. However, we have an obliga-
tion here in the Senate to address seri-
ous concerns in this legislation as
passed by the House.

I look forward to the debate on this
measure and amendments to clarify its
scope.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The
Senator from Pennsylvania is recog-
nized.

Mr. SPECTER. Mr. President, I am
pleased to join with the distinguished
Senator from Massachusetts, Senator
KENNEDY, in pressing for legislation on
housing and the substitute which is of-
fered today.

Mr. President, this legislation ad-
vances two important goals in our soci-
ety—housing and equality. The three
key material components for sharing
in the American dream are a good edu-
cation, a good job, and decent housing.

The legislation on fair housing was
adopted as a fundamental civil right
back in 1968, but this legislation, Mr.
President, provides an effective
remedy. Without an effective remedy,
a right is relatively meaningless. It is
fine to have a right on the books and
to be articulated in the law, but unless
there is an effective remedy, the right
is relatively meaningless. This legisla-
tion today provides for an effective
remedy.

Mr. President, there has been a long-
standing Federal commitment to ade-
quate housing. Legislation on the Na-
tional Housing Act, first passed in
1934, and amended in 1948, and exten-
sive Federal funding has been granted
for housing in this country because of
its great importance.

I recall the vast sums of money
which were put into the city of Phila-
delphia in the 1960's when I was dis-
trict attorney there and the investiga-
tions which we conducted to try to
root out fraud and corruption to make
sure that the extensive Federal fund-
ing was adequately used. I recall the
funding for rehabilitation of housing
for new walls where stucco was placed
over the old walls and where massive
efforts were made to root out that
type of corruption so that the Federal
funding could be utilized to provide
decent housing.

Mr. President, the Civil Rights Act
of 1964 and the Voting Rights Act of

1965 were landmark legislative
achievements to provide for -civil
rights in this country.
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In the 2 years following 1965, major
efforts were made to have the Civil
Rights Act applied to housing. It was
only the assassination of Dr, Martin
Luther King in April of 1968 that im-
petus was given for a Fair Housing
Act, but regrettably, Mr. President,
the right which was established at
that time did not have a remedy which
could lead to the effectuation of that
right. Senator KENNEDY has already
noted the legislative efforts which fol-
lowed in 1979 and 1980, and the refer-
ence to the report of the Fair Housing
Amendments Act of 1980 noted at
page 10 that “The committee, refer-
ring to the Judiciary Committee,” be-
lieves that the present remedies avail-
able under title VIII of the Fair Hous-
ing Act have been shown to be inad-
equate and insufficient to provide the
American people with an efficient,
open fair housing policy.

That legislation was defeated, Mr.
President, in 1980. After the election
of 1980, a lameduck session was held
and there was not sufficient support
to pass that legislation.

Mr. President, the underlying evi-
dence of discriminatory practices has
been established in a study of the
greater Washington area in 1986 con-
ducted by the Regional Fair Housing
Consortium. There were black and
white testers sent to 266 rental proper-
ties in the area having a black popula-
tion of 20-percent less than the overall
city population, and the study found
that 53 percent of the time white indi-
viduals were treated more favorably.

Testimony presented on January 27
of this year in hearings before the
Banking, Housing, and Urban Affairs
Subcommittee on housing and urban
affairs presented by Mr. Douglas S.
Massey, director of the Population Re-
search Center from the University of
Chicago, found that “in 60 American
metropolitan areas black segregation
was highest in the larger metropolitan
areas containing a high concentration
of blacks,” and the study found that
“the process of black suburbanization
appears retarded when compared with
other minority groups as the average
percentage of blacks living in the ex-
amined suburbs was 28 percent as op-
posed to 48 percent of Hispanics and
58 percent of Asians.” The study went
on to point out that” even when segre-
gation levels were measured directly
against categories of income, educa-
tion, and occupation, black segregation
remained high across all levels of
socio-economic status.”

Mr. President, I ask unanimous con-
sent that at the conclusion of my
statement the summary of findings of
four fair-housing studies appear.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(See exhibit 1.)

Mr. SPECTER. I believe that is a
summary statement of the evidentiary
base to show that discrimination does
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exist, although I think none would
deny that as a matter of fact.

Mr. President, there have been ex-
tensive hearings on this legislation al-
though not the precise substitute
which is to be offered today, but hear-
ings were held in the Judiciary Com-
mittee on March 31, April 2, April 7,
April 9, June 9, and July 1, 1987. My
distinguished colleague from South
Carolina, the ranking member of the
Judiciary Committee, has made the
comment about the desirability or ne-
cessity for such hearings. I concur
with that as an appropriate course,
but I would point out that we have
had extensive hearings on this subject
generally, although again, as I say, not
on the specific substitute which is
being offered today. But those hear-
ings were close enough, Mr. President,
to give an adequate opportunity for
comments to be expressed on this sub-
ject. There have been extensive discus-
sions among interested parties, and I
join Senator KENNEDY in compliment-
ing the National Association of Real-
tors, the National Association of Home
Builders, and the National Association
of Architects for lending their support
to this substitute legislation, along
with many interested Senators and
the civil rights groups as well as the
Department of Housing and Urban
Development and the Vice President
of the United States.

Mr. President, I was handed a copy
of a letter a few moments ago from
the Honorable Samuel Pierce, Jr., Sec-
retary of Housing and Urban Develop-
ment. At the conclusion of my state-
ment, Mr. President, I ask unanimous
consent that the full text of this letter
appear.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(See exhibit 2.)

Mr. SPECTER. Mr. President, the
sense of this letter points out that “in
the last few weeks I"—referring to
Secretary Pierce—“Have worked hap-
pily with you and other Senators, the
Vice President, the Department of
Justice, and major civil rights organi-
zations to strengthen the bill.”

The letter from Secretary Pierce
further points out, “The substitute to
be offered by Senator KENNEDY, Sena-
tor SPECTER, and others is critical to
putting the Federal Government on
the offensive against discrimination in
housing.”

And finally, Secretary Pierce states,
“Your substitute has the full support
of the administration.”

I think it is very important to know
that the administration is fully behind
this legislation.

Mr. President, I think it appropriate
to know that there were extensive dis-
cussions over the course of the past
weekend, and I join Senator KENNEDY
in thanking the majority leader and
the Republican leader in pressing this
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legislation to the floor. Senator DoOLE
has been an active supporter of this
legislative package throughout the
entire process, although I have not
had the opportunity to discuss with
him yet today the specific provisions
of this substitute bill. But after the
majority leader announced Friday
afternoon that this measure would be
on the floor today, that activated and
intensified the discussions over the
course of the past weekend.

I think it appropriate to note, Mr.
President, that Vice President Busu
was influential in the final package
which was arrived at and that his rep-
resentatives were a key part of the ne-
gotiating process, bringing all parties
together. I think there will be credit
enough if this legislation is enacted to
go all around.

It is a very important bill, Mr. Presi-
dent. It comes 20 years after the initial
legislation on fair housing, on estab-
lishing a right to housing as a civil
right without regard to race, color,
creed or national origin, and for the
past 20 years that civil right has lan-
guished in the absence of an effective
remedy.

This legislation will provide such an
effective remedy, and I think it worth-
while to focus for just a moment or
two on the differences between the
current legislation on civil rights for
housing and what this bill will do.

At the present time, an aggrieved
party may file a complaint with the
Secretary of Housing and Urban De-
velopment setting forth a discrimina-
tory housing practice. Then there are
conciliation efforts. HUD has no au-
thority under existing law to initiate a
complaint on its own or to issue a
cease and desist order. Its role is
simply to conciliate between prospec-
tive renters and buyers or landlords
and sellers. The conciliation agree-
ments are entirely voluntary. If the
conciliation process fails, HUD has no
statutory recourse and then only the
aggrieved party may file a suit.

That is hardly a remedy at all, Mr.
President, because the aggrieved party
in such matters does not have the fi-
nancial resources to go to court to en-
force their civil rights. The Attorney
General is limited on the institution of
a civil action only where there is rea-
sonable cause to believe that a person
or group of persons is engaged in a
pattern of practice of resistance to the
provisions of the act.

So it is apparent, Mr. President, that
under existing law there is no effective
remedy.

Under the provision advanced today
there is an expeditious enforcement
proceeding. First, HUD is required to
investigate each complaint and make a
reasonable causal determination as to
whether housing discrimination has
occurred or is about to occur within a
period of 110 days. Then, there may be
conciliation, and the Secretary may in
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the interim authorize the Justice De-
partment to maintain an injunctive
action. But if no conciliation has oc-
curred, and reasonable cause is found,
the Secretary is obligated to issue a
charge. The complainant, respondent,
or aggrieved persons may then elect to
have the Secretary’s charge litigated
by the Justice Department in Federal
court.

As the distinguished Senator from
South Carolina has already noted the
rights to jury trial are reserved under
the seventh amendment because
either the complainant or the respon-
dant may require that the matter go
forward, and a jury trial right would
be preserved as guaranteed under the
seventh amendment to the U.S. Con-
stitution. But the critical part is that
the injured party who has been dis-
criminated against once the charge
has been filed by HUD has the abso-
lute right to have the Justice Depart-
ment proceed to litigate the issue in
Federal court.

If that election is not made, there
are then substitute provisions for
action through an administrative law
judge. But as noted, the remedy is
present once HUD has found reasona-
ble cause to charge. Then there is en-
forcement of the charge by the Attor-
ney General in the Federal Court.
That Mr. President, will realistically
enshrine the right which was created
two decades ago finally bringing to
bear an effective remedy.

I thank the Chair. I yield the floor.

ExHIBIT 1

SUMMARY OF FINDINGS OF FOUR FAIR
HoUsING STUDIES

Measuring Racial Discrimination in Amer-
ican Housing Markets: The Housing Market
Practices Survey, April 1979. Division of
Evaluation, Department of Housing and
Urban Development.

In the Spring of 1977, within 40 metropoli-
tan areas across the country, approximately
300 whites and 300 blacks, in matched pairs,
shopped for housing advertised in metropol-
itan newspapers. A systematic comparison
of the relative treatments accorded black
housing seekers and white housing seekers
showed that blacks were systematically
treated less favorably with regard to hous-
ing availability, were treated less courteous-
ly, and were asked for more information
than were whites. For the most important
of the discrimination measures reported—
housing availability—discrimination oc-
curred in the rental market 27 percent of
the time, and in the sales market 15 percent
of the time, Since the typical housing seeker
is likely to visit more than one rental agent
or complex, the chance of encountering dis-
crimination in a search involving several
agents can be very high. For example, if 27
percent of rental agents discriminate and a
search involves visits to four agents, the
probability of encountering at least one in-
stance of discrimination is 72 percent.

A study of How Restrictive Rental Prac-
tices Affect Families with Children, 1980.
Jane G. Greene, Glenda P. Blake for Office
of Policy Development and Research, De-
partment of Housing and Urban Develop-
ment.
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In order to reach families who experi-
enced problems because of restrictive rental
policies, National Neighbors ran public serv-
fce announcements in six metropolitan
areas, inviting persons who had difficulty
finding rental housing because they had
children to call a toll-free number and tell
of their experiences. Interviews were com-
pleted with 554 respondents. The sample
shows that restrictive rental policies against
children affect a very diverse group of fami-
lies: small and large, middle class and poor,
white, black and Hispanic, married couples
and single heads-of-households. For the
total number of respondents who told of dif-
ficulty in finding housing, the median
search period was nine to ten weeks. Re-
spondents said that usually they were re-
fused because they had too many children
or their children did not fit the age guide-
lines of a complex. Forty seven percent of
the sample said they lived in substandard
housing in the past year with 35.6 percent
living in substandard housing. Because they
could not find rental housing which would
accept children, 19.2 percent of the respond-
ents said their family had had to live sepa-
rately during the past year, and 39.1 percent
had lived in overcrowded conditions. Associ-
ated problems mentioned by respondents in-
cluded difficulties with jobs, school/day
care, transportation, emotional stress, and
finances.

Race Discrimination in the Rental Hous-
ing Market: A Study of the Greater Wash-
ington Area, 1986. Regional Fair Housing
Consortium.

Black and white testers were sent to 266
rental properties in areas having a black
population of 20 percent less than the over-
all city population, The study found that 53
percent of the time, white individuals were
treated more favorably. The study con-
cludes that black homeseekers in the tri-
state area experience multi-faceted discrimi-
nation; often they either are told that
apartments are not available, or they are
discouraged from establishing residency in
those available. It is noted that in 1986,
black homeseekers had at least a fifty per-
cent chance of experiencing discrimination.

Statement of Douglas S. Massey, “Issues
Relating to Fair Housing.” Hearings before
the Banking, Finance, and Urban Affairs
Subcommittee on Housing and Community
Development. January 27, 1988.

Douglas Massey used census data to ana-
lyze patterns of residential segregation in
sixty American metropolitan areas. He
found that black segregation was highest in
large metropolitan areas containing a high
concentration of blacks, especially in the
Northeast and Midwest. Noted declines in
segregation took place mainly in smaller
metropolitan areas in the South and West.
The study finds that the process of black
suburbanization appears retarded when
compared to other minority groups, as the
average percentage of blacks living in the
examined suburbs was 28 percent as op-
posed to 48 percent of Hispanics and 58 per-
cent of Asians. Once living within a subur-
ban environment, blacks still tend to experi-
ence an unusually high level of segregation.
In addition, the investigation concluded
that the process of black suburbanization is
unrelated to black socio-economic status.
Even when segregation levels were meas-
ured directly against categories of income,
education and occupation, black segregation
remained high across all levels of socio-eco-
nomic status. Massey found that due to resi-
dential segregation, middle class blacks are
not free to live where they choose or where
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their income allows. They are forced to live
in a disadvantaged environment, subject to
higher crime rates, less healthy surround-
ings and inferior school systems.
EXHIBIT 2
THE SECRETARY OF HOUSING
AND URBAN PMENT,
Washington, DC, August 1, 1988.
Hon. ARLEN SPECTER,
U.S. Senate, Washington, D.C.

DEAR SENATOR SPECTER: During my confir-
mation hearing on January 13, 1981, I
pledged to work with the Senate to
strengthen federal Fair Housing law. I re-
peated that pledge in testimony on 8. 558
before you on March 31 of last year.
Throughout the past seven and one half
years it has been gratifying to work with
you in my efforts to keep that pledge. Presi-
dent Reagan and Vice President Bush have
shared in that pledge and supported the
struggle for this essential Civil Rights legis-
lation. I am pleased at the rapid response to
the President’s call for new civil rights legis-
lation to strengthen the Fair Housing Act in
his Legislative Message at the beginning of
this session of Congress. The Administra-
tion has submitted legislation to accomplish
this goal in the 98th, 99th and 100th Con-

gresses.

Today, the Senate begins debate on the
Fair Housing Amendments Act of 1988. his-
toric legislation crowning a ten year effort.
In the last few weeks, I have worked happi-
1y with you, other Senators, the Vice Presi-
dent, the Department of Justice and major
gil\lrli.l rights organizations to strengthen the

The product of this effort is your substi-
tute to HR 1158 which clearly protects the
proper role of the Executive Branch in com-
mencing enforcement proceedings, provides
a broad range of housing choices for older
Americans, encourages cooperation among
local, state and federal governments in guar-
anteeing housing usable by the handi-
capped, and centralizes fair housing litiga-
tion at the Department of Justice.

Your substitute has the full support of
the Administration. Prompt passage with-
out the offering of amendments not agreed
to by the Administration and the sponsors is
essential. I encourage all Senators to join as
cosponsors and to support final passage.
The substitute to be offered by Senator
Kennedy, Senator Specter and others is crit-
ical to putting the federal government on
the offensive against discrimination in hous-
ing

Very sincerely yours,
SaMUEL R. PIERCE, Jr.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The
Senator from Utah.

Mr. HATCH. Mr. President, today,
we are moving forward on the Fair
Housing Amendments Act. As I stated
during the subcommittee hearings, I
have always been in favor of the basic
objectives of this legislative effort.
Ever since my arrival in the Senate, I
have been aware of the need to rein-
vigorate the 1968 Open Housing Act.
While that act took the necessary first
steps toward the provision of equal op-
portunities in housing, its provisions
have never had any real bite. Simply
put, the enforcement mechanism has
never been adequate.

Over the years, many of my col-
leagues have recognized this problem
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and have sponsored several pieces of
legislation to improve the law. I have
also introduced various bills, for pur-
poses of debate, so that we might have
several ideas on the table in order to
fashion an effective piece of legisla-
tion.

During the spring and summer of
1987, while the Constitution Subcom-
mittee was holding hearings on the
need for fair housing amendments, I
raised several areas of concern with
the companion measure to this bill in
the hope that the committee members
might improve and strengthen the leg-
islation. Although they have been slow
in coming, several of my suggestions
are now in place.

One of my greatest concerns with
this legislation when it was introduced
involved the proposed administrative
process, which would have placed all
claims before an administrative law
judge, without the possibility of de
novo Federal district court review,
thereby denying the parties their con-
stitutionally protected right to a jury
trial. As a result of this concern, the
chairman of the subcommittee was
kind enough to devote 2 days of hear-
ings on this one issue. From the testi-
mony delivered during those hearings,
it became clearer to me that there
were constitutional problems with this
part of the bill.

As originally worded, the Fair Hous-
ing Amendments Act posed a signifi-
cant question with respect to the sev-
enth amendement of our Constitution.
The seventh amendment guarantees
that, “In suits at common law, where
the value in controversy shall exceed
$20, the right of trial by jury shall be
preserved.” It is probably safe to say
that the failure to include the preser-
vation of jury trial rights was one of
the major objections to this bill, and it
was certainly one of the major objec-
tions to the Constitution during its
ratification. If the seventh amend-
ment had not been subsequently in-
cluded in the Bill of Rights, the Con-
stitution itself may have become too
controversial to survive. That is how
important that particular amendment
is

In the words of the Supreme Court,
“The thrust of the amendment was to
preserve the right of jury trial as it ex-
isted in 1791.” Curtis v. Loether, 415
U.S. 189 (1974). The Curtis case also
held that statutory rights created
after 1791 are obviously covered by
the seventh amendment. In fact, the
Curtis case specifically upheld jury
trial rights in a title 8 fair housing
case.

The importance of the seventh
amendment, as it impacts this bill, re-
surfaced in the early part of 1987
when the Supreme Court held that an
EPA enforcement action in a Federal
district court must be accorded full
jury trial rights. Tull v. United States,
107 S. Ct. 1831 (1987). Some scholars
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noted that a footnote in that case sup-
ported the case of Atlas Roofing v.
OSHA, 430 U.S. 442 (1977). They cite
that case for the proposition that Con-
gress can assign cases to administra-
tive law judges without regard for the
seventh amendment. In Atlas, the
Court held that an action by the Gov-
ernment to enforce safety regulations,
a public right, could be adjudicated in
administrative courts.

Atlas, others have contended, only
purports to permit ‘“factfinding and
initial adjudication” to be assigned to
an administrative tribunal. As the Tull
case established, the final enforce-
ment of a damages action—or an
action in debt—must be accorded full
seventh amendment jury trial rights.
In other words, Tull and Atlas may be
fully consistent. Atlas’ endorsement of
administrative adjudication may be
limited to initial factfinding proceed-
ings in cases dealing with private
common law actions.

If Atlas were read broadly to elimi-
nate jury trials any time Congress cre-
ates an administrative alternative, it
would mean that Congress would have
the power to write the seventh amend-
ment out of the Constitution by stat-
ute. Stated another way, Congress
would be able to engage in random
“court-stripping” under the guise of
creating new administrative actions.

In 1978, the Carter Justice Depart-
ment seemed to reach a similar conclu-
sion. They stated, “In response to
questions about the ALJ mechanism
found in an earlier version of the fair
housing bill, that:"”

Plainly, the seventh amendment question
here is a close and difficult one. Were we to
opine one way or the other, our conclusion
would probably favor a finding that [the
ALJ provision] is unconstitutional.

I did not always agree with the
Carter Justice Department, but this
conclusion makes sense. At the Virgin-
ia ratifying convention in 1788, Patrick
Henry, who was primarily responsible
for securing jury trial rights in the
Bill of Rights, attacked the Constitu-
tion because, in his words, “We are to
part with that trial by jury which our
ancestors secured their lives and prop-
erty with, and we are to build castles
in the air and substitute visionary
modes of decision for that noble palla-
dium. * * * Why do we love this trial
by jury? Because it prevents the hand
of oppression from cutting you off.”
Elliot's Debates 3, 544-545.

In light of this history and jurispru-
dence, and the large amount of testi-
mony we received during the hearings
on this issue, I am convinced that
claims under this section of the bill
remain private in nature. The partici-
pation of the Secretary of HUD does
not transform them into something
public which would allow Congress to
strip away the right to a jury trial.
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This section of the bill was also of
serious concern to the Members of the
House. During their consideration of
the bill, they adopted a simple com-
promise which allows any party in a
fair housing action to request that the
matter be removed to a Federal dis-
trict court. This simple solution not
only preserves the less costly and less
formal administrative forum for re-
solving the dispute, but also provides
the parties with an opportunity to
appear before a jury of their peers if
any party feels that a particular case
merits such consideration. I applaud
the Members of the House, the civil
rights community, the National Real-
tors Association, and others involved
in arriving at this workable solution.

Another concern I had with this leg-
islation, which, interestingly enough,
arose out of the compromise I just
mentioned, was the transfer of some
of the litigating authority from the
Department of Justice to the Depart-
ment of Housing and Urban Develop-
ment. The Department of Justice is
the litigating arm of the executive
branch. Over the years since the 1968
act was first placed into effect, the De-
partment of Justice has always had
litigating authority in fair housing
cases and has developed the expertise
necessary to pursue these matters.
The House compromise would have
fragmented the Federal litigating au-
thority and thereby promoted inter-
ference and confusion.

Fortunately, in the intervening time
since this bill was sent over by the
House, the issue has received consider-
ation and this bill will now vest all liti-
gating authority in the Department of
Justice, as is properly the case.

These changes in the enforcement
provisions of the bill are important
and they were primarily responsible in
obtaining the broad support that this
measure now enjoys, including my
own.

I want to congratulate the sponsors
of this bill for agreeing to these and
other changes which were agreed to
during the negotiating process on this
legislation, which began at the sub-
committee level and extended until
just this morning. The bill is better
and deserving of broad support, and I
would encourage all of my colleagues
to support its passage.

I would also like to warn my col-
leagues that we should not be quick to
sit back and declare our work over. Al-
though the bill is now improved, it is
by no means perfect. The bill correctly
extends fair housing protections to
two new classes of citizens, the handi-
capped and families with children, but
I am afraid that it will also have large
negative impact on the Nation’s elder-
ly.

Part of the negotiation process with
this bill has involved the inclusion of
exemptions for housing for older per-
sons since such housing will be direct-
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ly affected by the familial status pro-
tections. The sponsors of this bill have
carefully considered these concerns as
I raised them during the subcommit-
tee review of this bill and some exemp-
tions have been adopted, but they may
be too narrow.

I want to raise this caveat at this
time because I am concerned about
our senior citizens in this country. I
suspect that the majority of the elder-
ly population is unaware of what we
are doing in this bill. Some of the or-
ganizations which represent the con-
cerns of these citizens endorsed this
bill early on, and I fear that their indi-
vidual members have not been fully
appraised of the impact that this bill
will have on adults only housing. Only
now are some beginning to understand
that this bill may permit families with
children to move into their housing.

I am also still bothered by the effect
that this bill will have on the concilia-
tion process in fair housing cases. It
seems to me that reconciliation of a
housing dispute prior to bringing the
case before an administrative law
judge or a Federal district court is still
the most desired procedure. The con-
ciliation process is by far the quickest
and least costly process from an ad-
ministrative point of view. However,
this bill will require that each concilia-
tion agreement be made public. Only
where both parties and the Secretary
of HUD agree will such an agreement
remain private.

This fact may have a negative
impact and actually discourage parties
from seriously entering into the con-
ciliation process. From a landlord or
real estate agent's point of view, the
publication of an agreement is likely
to encourage others to file complaints
against them regardless of the merits.
From a buyer or renter’s point of view,
publication of the fact that he or she
was involved in such a complaint may
encourage future landlords or agents
to find spurious reasons to avoid deal-
ing with that buyer or renter.

While there are undoubtedly some
benefits from the publication a concil-
iation results. I believe the negative
aspects far outweigh the positives.

Another concern that I have with
this legislation is our failure to define
housing discrimination in a manner
sufficient to preclude practices such as
integration maintenance. In Brooklyn,
for instance, a large housing complex
with approximately 17,000 tenants was
operated pursuant to a quota which
limited the percentage of apartments
rented to minorities to 30 percent. In
New York City, a housing project was
operated with a quota which allocated
75 percent of the apartments to
whites, 20 percent to Hispanics, and 5
percent to blacks. This kind of pro-
gram, even if undertaken to achieve
someone’s notion of appropriate racial
balance, is discriminatory. A black
family that arrives after the quota for
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blacks is filled will be denied a housing
opportunity solely on the basis of race.
We ought to correct this discrimina-
tion, this obstacle to equal housing op-
portunity. We ought to take steps to
ensure that no one is excluded from
housing opportunities solely because
someone decides that their racial class
is already adequately represented in
the neighborhood.

Mr. President, I have mentioned a
few points in the bill that I still view
as in need of further refinement.
Without question, there will be others.
It is amazing how the legal community
effectively comes up with new ways of
bringing action. It has always been
clear that legislative changes were nec-
essary for the fair housing laws, and
this bill will fulfill that destiny.

After an appropriate period of time
and experience with the implementa-
tion of these provisions, if it is found
that this bill is harsher on senior citi-
zens—as I am afraid it will be—than
we intend or it was intended as we
have this bill evolve, or if the concilia-
tion process is not being adequately
utilized, or if any citizen continues to
be turned away from available hous-
ing, then I would hope that the spon-
sors and supporters of this bill will
join with me and make such changes
as will be necessary.

I am in hopes that perhaps good
reason will prevail and that none of
these issues will arise in the litigation
process under our fair housing laws.
Unfortunately, I am afraid they will
arise, and this could cause some prob-
lems and difficulties for this bill. If it
does, we should change it immediately.

I want to thank the sponsors and
supporters of this bill for making some
of the changes that I felt were neces-
sary before final passage. In particu-
lar, I thank the distinguished Senator
from Massachusetts, because he and I
have worked long and hard to try to
come up with a fair housing bill I
could support. He has been a leader in
these areas, and I wish to acknowledge
that and acknowledge his kindness
and efforts in working with me.

I also praise the distinguished rank-
ing minority member of the Judiciary
Committee. He is one of the pillars of
the Senate, one of the truly greatest
men who has ever sat in the U.S.
Senate. He is a person without bias.
He is a person who tries to do what is
right every day of his life. I love and
admire him. In large measure, it has
been because of his work and his ef-
forts through the years that this bill is
coming out as well as it is, by the time
we get the substitute amendment to it
or we substitute for this bill today.

There are others who deserve a lot
of credit on this bill, but suffice it to
say, they know who they are, and I
will be happy to thank them personal-
ly.
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While I have my stated reservations
with some sections of the bill, on the
whole, it is a good piece of legislation
and deserves affirmative consider-
ation.

It is a far cry from what it was back
in 1979 and 1980 when that particular
matter was fought and I had to lead
the fight against that bill, something I
felt very badly about but something I
felt very sure the right thing to do at
the time.

I was committed as I am today about
civil rights and fair housing. Some-
times it seems to me we should write
these bills better than we do. This one
is a much better bill.

The extension of fair housing pro-
tections to the handicapped and fami-
lies with children and the strengthen-
ing of the enforcement provisions are
welcomed and supported by this Sena-
tor.

1 think it is a good bill. I recommend
my fellow Senators support it, and I
want to say with all honesty that I am
proud to be a cosponsor of this bill, As
of today, I am proud to be a named co-
sponsor on the substitute which will
become the major bill before we pass
it through the Senator floor, hopeful-
ly today or within the relatively short
future.

I again express appreciation to all
concerned and I lend my name and my
support to this good piece of civil
rights legislation.

Mr. President, I yield the floor.

Mr. THURMOND. Mr. President, if
the Senator will yield, I wish to ex-
press my appreciation to the able Sen-
ator from Utah for his kind remarks. I
want to say it has been a great pleas-
ure serving with him here in the
Senate. The State of Utah is indeed
fortunate to have such an able, dedi-
cated Senator here representing them
on the floor of the Senate as Senator
HATCH.

Mr. HATCH. I thank my colleague
for his kind remarks.

The PRESIDING OFFICER. The
Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I
point out just for the record at the
start of this debate the consideration
which the Senate Judiciary Commit-
tee and the full Senate has given to
this issue. I think points were made
about the unusual procedures that
were followed, although not unprece-
dented clearly, in bringing this matter
up to the floor of the Senate at this
time. The procedures which were fol-
lowed with this legislation are similar
to the procedures that were followed
with our Civil Rights Act of 1964, the
Voting Rights Amendments of 1970,
the Voting Rights Amendments of
1975, the extension of the Civil Rights
Commission in 1978, the Martin
Luther King holiday bill, and the ex-
tension of the Civil Rights Commis-
sion in 1983.
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So this has not been a new proce-
dure and given the time in this session,
it is certainly a procedure which I sup-
port. I think it is important for the
membership to understand that the
Judiciary Committee, in 1979, held 6
days of hearings on similar fair hous-
ing legislation. Actually, the Commit-
tee reported a fair housing bill in
August of 1980. We had 9 days of
debate during 1980. We fell six votes
short of cutting off a filibuster as the
Congress drew to a close. This was
after the election, the post-election
session.

But, nonetheless, we had a very good
debate on that measure. In this Con-
gress, the Constitution Subcommittee
of the Senate held 6 days of hearings
on the fair housing bill.

Then really as a result of those hear-
ings, Senator SpeEcTER and I made revi-
sions in the bill to respond to some of
the questions in those hearings. They
were incorporated in the Kennedy-
Specter substitute which was support-
ed by the Constitution Subcommittee
in June 1987, and this is very similar
to the legislation that we are debating
and discussing now, and that we have
had in one form or another, therefore,
for at least 1% years.

That bill included the extension of
coverage to the handicapped. It also
provided protections for families with
children.

As the House report indicated, the
legislation which eventually passed
the House was generally very similar
to the measure that we had reported
to the full committee.

The measure now which we are talk-
ing and debating has been approved by
367 to 23 in the House of Representa-
tives.

So, there is very broad and wide sup-
port. On the particular compromise
amendment that was worked out by
Mr. Fisu and Mr. Epwarps, which
probably did as much as anything to
really unlock the very strong move-
ment on this measure, it actually
passed the House 401 to 0.

The President supported this meas-
ure. The Vice President is supporting
the measure. The minority leader, the
Secretary of Housing and Urban De-
velopment, all express their support
for this measure.

We have had extensive negotiations
with the administration and the vari-
ous interested groups, as I have men-
tioned earlier. We are very much in
their debt for all of the work that all
of the groups have done in coming to-
gether to support this particular pro-
posal.

This issue, in effect, has been before
the Senate for some 10 years. Ten
years of delay is long enough, and the
Senate ought to move forward.

Finally, I think all of us are mindful
again of the necessary absence of our
dear colleague, the Senator from Dela-
ware, Senator BIpEN, the chairman of
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the Judiciary Committee, he has been
a long-time advocate, strongly commit-
ted to this measure, he has worked
both as the chairman of the commit-
tee and as a member of the committee
for this type of legislation. I know if
he were here today, he would be
speaking in strong support of this
measure and although he is absent, I
know that certainly the members of
the Judiciary Committee know about
the work that was done to advance
this measure by the Senator from
Delaware.

Finally, I would say those of us sup-
porting this measure are also mindful
and we really stand on the shoulders
of many of our former colleagues. The
Senator from Indiana, Senator Bayh,
was one of the strong supporters of
this measure when he was on the
Senate Judiciary Committee. The Sen-
ator from Maryland, Senator Mathias,
was a leader on this measure as well in
previous times.

So, we are grateful for all of the
work that has been done by a number
of our colleagues on both sides of the
aisle in previous Congresses, and we
have a better bill because of their
work and their efforts, and we ac-
knowledge the important contribution
that they have made.

I see my colleague from Iowa on the
floor. As chairman of the Handicapped
Subcommittee, he has been instrumen-
tal in working and fashioning the par-
ticular provisions of this legislation
that prohibit the discrimination
against the handicapped and I think
all of those 33 or 34 million Americans
who have some mental or physical
challenges know the strong work that
the Senator from Iowa has done in
this measure, and all of us are grateful
to him for his leadership.

I yield the floor.

The PRESIDING OFFICER. To the
Senator from Iowa.

Mr. HARKIN. Mr. President, I rise
in support of the Fair Housing Amend-
ments Act of 1988, and I thank my dis-
tinguished chairman of the committee
for his very kind remarks on my
behalf. It has indeed been a pleasure
to work with him on these issues as
the chairman of the handicapped sub-
committee, on the committee on
which Senator KENNEDY chairs.

I just want to compliment both Sen-
ator KENNEDY and Senator SpECTER for
their leadership in guiding this bipar-
tisan substitute bill to the floor. It is
to their credit that the bill has been
endorsed by the national organizations
representing the homebuilders, the re-
altors, children, older Americans,
church groups, and civil rights groups,
including groups representing racial,
ethnic, and religious minorities,
women and persons with handicaps. It
is also to Senator KENNEDY's credit
and Senator SpECTER's credit that this
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bill now has the endorsement of the
White House.

I believe the goals of nondiscrimina-
tion that Congress sought to achieve
in the Fair Housing Act of 1968 will fi-
nally be realized with the passage of
these amendments. Not only does this
bill contain enforcement provisions
which are sorely needed; it expands
protections to two classes of Ameri-
cans that experience housing discrimi-
nation on a daily basis—families with
children and individuals with disabil-
ities.

Today, in my capacity as chairman
of the Subcommittee on the Handi-
capped, I wish to focus the remainder
of my remarks on the critical problem
of housing discrimination that Ameri-
cans with disabilities face and the pro-
visions of the bill which will go a long
way toward eliminating this problem
as a matter of public policy.

The National Council on the Handi-
capped, an independent Federal
agency comprised of 15 members ap-
pointed by the President and con-
firmed by the Senate, in two recent
publications, “Toward Independence’
and “On the Threshold of Independ-
ence,” documents the magnitude of
discrimination faced by persons with
disabilities in such areas as housing,
employment, public accommodations,
transportation, communications, and
public services. The Council’s conclu-
sion is that discrimination in these
areas is still “substantial and perva-
sive.”

Discrimination in housing on the
basis of handicap takes many forms.
One form of discrimination is the seg-
regation of an individual with a handi-
cap in specified units in a multifamily
dwelling. A second form of discrimina-
tion is the refusal—the outright refus-
al—to rent or sell a dwelling to an indi-
vidual with a handicap and this is
based basically on ignorance, stereo-
types, misperceptions, and unfounded
beliefs. Marca Bristo, president of
Access Living, a center for independ-
ent living in Chicago in testimony
before our subcommittee presented on
behalf of over 40 national disability or-
ganizations to the Subcommittee on
the Constitution, Committee on the
Judiciary described examples of this
form of discrimination:

The woman who is deaf and was not even
allowed to complete an application for an
apartment because the rental agent as-
sumed she was not competent; only because
she was deaf.

The young man with mild mental retarda-
tion in D.C. who was told there were no
units left after he was observed getting as-
sistance in reading his application. His pre-
vious rental history was impeccable and his
income was more than sufficient. The units
were readvertised the following weekend.

The young woman, head-injured as a
result of an accident, whose communication
difficulties lead the apartment manager to
reject her application on the grounds that
she is too disabled to live by herself; and
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The man who uses attendant care and is
barred from renting an apartment because
the landlord assumed that the applicant was
unable to live independently just because he
needs an attendant to meet personal care
needs.

The report of the President’s Com-
mission on the Human Immunodefi-
ciency Virus Epidemic, June 1988,
states that:

One of the primary causes of discrimina-
tory responses to an individual with HIV in-
fection is fear, based on ignorance or misin-
formation about the transmission of the
virus. We cannot afford to let such igno-
rance and misinformation persist.

The Commission concludes that dis-
crimination against persons with HIV
infection in housing, among other
areas, is unwarranted because it has
no public health basis. And yet Mr.
President, there is great discrimina-
tion against those individuals.

A third form of discrimination re-
sults from thoughtlessness and indif-
ference. Policies or acts that have the
effect of causing discrimination can be
just as devastating as other forms of
discrimination. For example, a person
using a wheelchair is just as effective-
ly excluded from the opportunity to
live in a particular dwelling by a policy
that provides “no wheeled vehicles
may be used on carpets” or by the
design and construction of a dwelling
that results in a lack of access into a
unit because the door ways are too
narrow. These policies are tantamount
to a landlord posting a sign that reads:
“handicapped persons are not wel-
come.” In Alexander v. Choate, 469
U.S. 287 (1985), the U.S. Supreme
Court observed that discrimination on
the basis of handicap is “most often
the product, not of invidious animus,
but rather of thoughtlessness and in-
difference—of benign neglect” and
mentioned “architectural barriers” as
one factor that can have a discrimina-
tory effect.

Ending discrimination on the basis
of handicap is not only morally right
but it is also an economically prudent
public policy. The national council
concludes that “the costs of providing
appropriate housing options for dis-
abled people are well worth the invest-
ment because of the significant sav-
ings that may be engendered by ena-
bling disabled people to live in the
community, get jobs, and pay taxes.”
That is pointed out in Toward Inde-
pendence at page 37, which was put
out by the national council.

Housing is a fundamental require-
ment for living independently and eco-
nomic self-sufficiency. Employment
opportunities are greatly restricted by
the lack of housing options in reasona-
ble proximity to potential jobsites and
transportation systems. For many, the
alternative to a lack of accessible
housing is institutionalization. One
out of every six Americans is now dis-
abled. As the population ages and as
medical technology continues to pro-
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long life, accessible housing will
become increasingly more critical.

Depending on geographic location,
the national council reports that it
currently costs between $30,000 to
$100,000 per year for each individual
who is elderly or disabled to be housed
in a federally funded facility. Without
a Federal policy that enables people
with disabilities to live in the commu-
nity, these expenses will only acceler-
ate.

In addressing discrimination on the
basis of handicap, the bill sends a clear
message to persons with disabilities
and to those engaged in the sale and
rental of dwellings and other transac-
tions covered by the bill that the arbi-
trary exclusion or segregation of per-
sons with disabilities from housing will
no longer be tolerated. It repudiates
the use of stereotypes and ignorance
and mandates instead that persons
with handicaps be considered as indi-
viduals. Generalized perceptions about
individuals with disabilities and un-
founded speculations about threats to
safety are specifically rejected as
grounds to justify exclusion. The bill
also requires reasonable adjustments
to policies and services that have the
effect of denying opportunity for indi-
viduals with disabilities and repudiates
exclusions resulting from architectural
barriers by establishing reasonable
and modest requirements of accessibil-
ity and adaptability.

The provisions in the Fair Housing
Amendment Act of 1988 are substan-
tially the same as the provisions of a
draft bill pertaining to housing dis-
crimination developed by the national
council—see “On the Threshold of In-
dependence.” It is important to note
that all of the current members of the
national council were appointed by
President Reagan.

I would like to focus the remainder
of my remarks on three provisions in
the Fair Housing Amendments Act of
1988. First, the bill includes a defini-
tion of the term “handicap” that is
substantially similar to the definition
under the primary Federal law prohib-
iting discrimination on the basis of
handicap, the Rehabilitation Act of
1973—which is under the jurisdiction
of the Subcommittee on the Handi-
capped, which I chair.

The standards and interpretations of
the term “handicap” in the Rehabili-
tation Act—as recently amended by
the Civil Rights Restoration Act; cur-
rent regulations—see for example, 45
CFR 84 and 34 CFR 104 and the ap-
pendices attached thereto; and the in-
terpretations by the Supreme Court in
School Board of Nassau v. Arline, 107
S. Ct. 1123 (1987) apply to the defini-
tion included in the bill. For example,
AIDS and infection with the human
immunodeficiency virus are covered
under this act. Several courts have
correctly found such coverage under
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section 504 of the Rehabilitation Act.
See for example, DOE v. Cenlinela
Hospital, No. CV 87-2514 (par) (C.D.
Cal. 1988); Local 1812 AFGE v. Dept. of
State, 662 F. Supp. 50 (1987).

Second, I would like to comment on
the provision in the bill which states
that

Nothing in this subsection requires that a
dwelling be made available to an individual
whose tenancy would constitute a direct
threat to the health or safety of other indi-
viduals or whose tenancy would result in
substantial physical damage to the property
of others.

The formulation of this provision
parallels the provision added to the
Civil Rights Restoration Act with
regard to individuals with contagious
diseases and infections—a provision
Congress added in order to reaffirm
the Arline decision. An explanation of
the provision is included in the March
2, 1988, CoNGRESSIONAL RECORD at page
1738. In Arline, the Supreme Court
held that:

[A] person who poses a significant risk of
communicating an infectious disease to
others in the workplace will not be other-
wise qualified for his or her job if reasona-
ble accommodation will not eliminate that
risk.

While Arline dealt with employment
in the context of section 504 of the
Rehabilitation Act of 1973, the same
standard applies in the context of
housing under this act. I have re-
viewed the House report accompany-
ing H.R. 1158 (pages 28-30) and agree
with the statements on this matter
contained therein. I have also re-
viewed the CoNGRESSIONAL RECORD and
agree with Congressman FRANK'S ex-
planation of his amendment (H 4679)
that added the phrase “or whose ten-
ancy would result in substantial physi-
cal damage to the property of others”
and Chairman Epwarps explanation
(H 4932).

This phrase is intended to be read in
conjunction with the other provisions
in the act providing access for persons
in wheelchairs. Thus, this provision
should not be construed to permit a
landlord to exclude a person in a
wheelchair because of a fear that the
wheelchair may damage the carpets or
chip the paint off the walls. These and
other similar typical effects of using a
wheelchair do not constitute “substan-
tial physical damage.” Similarly, the
fact that a person might damage some
minor piece of property would also not
allow this provision to take effect. In
addition, because the provision re-
quires “substantial physical damage,”
any concern—whether unfounded or
not—regarding possible reduction in
property value stemming from stereo-
types and misperceptions about indi-
viduals with handicaps of the landlord
or others is clearly not included.

The “direct threat” provision was in-
cluded in the bill for the same reason
it was included in 1978 in the Rehabili-
tation Act and in the Civil Rights Res-
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toration Act. While it is not foreseea-
ble that the tenancy of any individual
with handicaps would pose any risk,
much less a significant risk, to the
health or safety of others or result in
substantial physical damage to the
property of others by the status of
being handicapped, the provision was
added to allay the fear of those who
believe that the nondiscrimination
provisions of this act could force land-
lords and owners to rent or sell to indi-
viduals whose tenancies could pose
such a risk. It does not change in any
way the principles enunciated by the
court in Arline.

The third provision I would like to
comment on ensures the nondiserim-
inatory design and construction of cov-
ered multifamily dwellings for “new
construction,” that is, first occupancy
after the date that is 30 months after
the date of enactment of this act. The
bill provides that discrimination in-
cludes the failure to design and con-
struct such dwellings in such a manner
that:

First, the public use and common
use portions of such dwellings are
readily accessible to and usable by
handicapped persons;

Second, all the doors designed to
allow passage into and within all
premises within such dwellings are
sufficiently wide to allow passage by
handicapped persons in wheelchairs;
and

Third, all premises within such
dwellings contain the following fea-
tures of adaptive design: an accessible
route into and through the dwelling;
light switches, electrical outlets, ther-
mostats, and other environmental con-
trols in accessible locations; reinforce-
ments in bathroom walls to allow later
installation of grab bars; and usable
kitchens and bathrooms such that an
individual in a wheelchair can maneu-
ver about the space.

These provisions are the result of
lengthy negotiations between the dis-
ability community and architects,
builders, and managers to achieve a
reasonable balance between meeting
the intent of the bill, to assure equal
opportunity in housing for individuals
with handicaps, while minimizing both
construction costs and potential issues
of marketability.

The cost of compliance with certain
of these requirements is zero and mini-
mal for other requirements. Ron
Mace, a well-known architect who spe-
cializes in the design of buildings for
use by disabled and nondisabled
people, in testimony before the Sub-
committee on the Constitution stated:

For example, a prohibition in all housing
against the narrow, 24 inch bathroom door
would eliminate the most frequently needed
modifications in the future, and it would
not increase costs because the wall left out
to install the wider door costs more than
the door itself,

Mr. Mace then added:

19721

Because of advances in technology, design
standards, and better products, we can now
build most new housing that can be used by
everyone without increasing its costs.

We also included a provision in the
substitute bill, which is not in the
House bill, that is designed to clarify
the relationship between these civil
rights requirements and State and
local policies, practices, and proce-
dures. The new provision includes sev-
eral points, First, if a State or unit of
general local government has incorpo-
rated into its laws the requirements
for new construction contained in the
bill, compliance with such laws will be
considered to satisfy the requirements
in the bill,

Second, regardless of whether or not
a State or unit of general local govern-
ment incorporates into its laws these
requirements, such governmental unit
may review and approve newly con-
structed dwellings for the purpose of
making determinations of whether the
design and construction requirements
are being met. Third, the Secretary of
HUD shall encourage, but may not re-
quire, such governmental units to in-
clude in their existing procedures for
the review and approval of newly con-
structed covered multifamily dwell-
ings, determinations as to whether the
design and construction of such dwell-
ings are consistent with the require-
ments for new construction in the bill,
and must provide technical assistance
to such governmental units and other
persons to implement the require-
ments applicable to new construction.

Fourth, the bill reaffirms what the
sponsors of the bill have been saying
all along; namely nothing in the act
should be construed to require the
Secretary to review or approve the
plans, designs, or construction of all
covered multifamily dwellings to de-
termine compliance with the new con-
struction requirements in the act. The
final point makes it clear that HUD
and the State enforcement agencies
retain the obligation to receive and
process complaints or otherwise
engage in enforcement activities under
the act. Further, determinations by
such State or units or local general
government will not be conclusive in
enforcement proceedings under the
act.

For example, HUD may determine
that the policies developed by the gov-
ernmental unit are inconsistent with
the requirements in the act. Similarly,
HUD could determine that the re-
guirements in the State law were ade-
quate but a person’'s designs were in-
consistent with the requirements in
the applicable State law. Further,
HUD could determine that the designs
were consistent with the law, but the
construction was not carried out in ac-
cordance with the designs.

Twenty years ago, Congress estab-
lished a national policy that it is unac-



19722

ceptable to discriminate in housing
practices against racial, ethnic, and re-
ligious minorities; subsequent amend-
ments extended these protections to
women. We must now act to eliminate
housing discrimination against persons
with disabilities, our largest minority.
Individuals with disabilities have the
right to be protected from discrimina-
tion in housing and have the same re-
course through the same legal avenues
that are now available to other minori-
ties to protest discriminatory actions.

I urge my colleagues to join me in
support of this legislation so that we
can send a long overdue message to all
Americans with disabilities that they
have the right to live wherever they
choose.

Mr. President, I will close by saying
that this legislation is for all Ameri-
cans with disabilities. A vote for the
disability provisions in this bill, with-
out amendment, is a vote for our
brothers and sisters who were disabled
in the Vietnam war and other wars
and to the young infants and children
born with disabilities or who, because
of injury or disease, become disabled.

It is my hope that this legislation
will enable Americans with disabilities
to live in communities free from atti-
tudinal and physical barriers. Every
American deserves the opportunity to
live with or close to his or her family,
rather than to live in an institution or
segregated housing. Every American
deserves the right to be able to visit
his friends and neighbors without
worry that physical barriers would get
in the way.

So, Mr. President, again, this bill is
for all Americans with disabilities. I
am hopeful that any amendments that
are offered that would lessen the
thrust of this bill to provide the access
that is needed will be voted down by
the Senate. I am hopeful that the bill,
with amendments as proposed, will be
passed in its entirety.

Again, Mr. President, I wish to give
my personal thanks and the thanks, I
am sure, on behalf of of all of those
disabled groups that have testified
before my Subcommittee on the
Handicapped to the distinguished Sen-
ator from Massachusetts for bringing
this measure to the floor in the form
that it is now in.

FAIR HOUSING AMENDMENTS ACT

Mr. KEARNES. Mr. President, I am
pleased to be a cosponsor of the Fair
Housing Amendments Act, HR. 1158,
as amended. This legislation is de-
signed to strengthen the substantive
protections and the enforcement
mechanisms of the Fair Housing Act. I
strongly support that objective.

The Fair Housing Act protects indi-
viduals against discrimination based
on race, color, religion, sex or national
origin.

In his legislative message to the
Congress on January 25, 1988, the
President stated:
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The 20th anniversary of the Fair Housing
Act of 1968 is an appropriate time to
strengthen the statute by increasing the
penalties of those convicted of housing dis-
crimination and by extending the protec-
tions of the Act to handicapped persons.

I heartily agree with the President. I
am pleased that, to the protections al-
ready provided under existing law, this
legislation adds prohibitions on dis-
crimination against individuals based
on handicap and familial status. These
changes are long overdue.

President Reagan and Housing and
Urban Development Secretary Pierce
have consistently and vigorously sup-
ported efforts to strengthen and
expand Federal fair housing enforce-
ment under title VIII of the Civil
Rights Act of 1968. In every State of
the Union message since 1981 the
President has called for Congress to
enact legislation to amend the fair
housing laws. Secretary Pierce has
submitted legislation in behalf of the
administration in 1983, 1985, 1986, and
1988. The most recent administration
bill had many basic features in
common with H.R. 1158, which is now
before us.

Mr. President, my commitment to
available, affordable and accessible
housing for all our citizens has devel-
oped over many years of personal ex-
perience and hands-on involvement in
numerous community-based programs
in my home town of Omaha, NE, all
designed to increase housing opportu-
nities.

Moreover, as a White House fellow
in 1981 and 1982 I served as a special
assistant to Secretary of Housing and
Urban Development Samuel R. Pierce,
so I speak from a close, personal van-
tage point when I say how important
fair housing is and has been to Secre-
tary Pierce and this administration
and to the future of our country and
our people.

Mr. President, I want to applaud
Secretary Pierce and this administra-
tion for their commitment to extend-
ing the guarantees and the protection
of the civil rights laws to the handi-
capped and to families with children
in housing matters and to their leader-
ship and efforts in making fair hous-
ing a reality for all Americans.

As a supporter of fair housing and
civil rights for all Americans, I am
pleased that we now have an opportu-
nity to enact landmark legislation
which:

Empowers the Federal Government
to initiate enforcement actions involv-
ing individual acts of discrimination;
increases penalties for fair housing
violations authorizes the Secretary of
Housing and Urban Development to
initiate investigations without a
formal complaint; and adds the handi-
capped and familiar status to those
classes protected by title VIII of the
Civil Rights Act of 1968.
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Also this act strengthens enforce-
ment of the Fair Housing Act, this leg-
islation which:

Authorizes the Department of Jus-
tice to bring lawsuits on behalf of an
individual based on a single occurrence
of housing discrimination, rather than
requiring a pattern or practice of dis-
crimination, as under current law; au-
thorizes awards of compensatory dam-
ages to individuals aggrieved by hous-
ing discrimination in lawsuits brought
by the Department of Justice; author-
izes substantial civil penalties that a
court may impose for housing discrim-
ination in a lawsuit brought by the
Department of Justice; and increases
substantially the punitive damages a
court may award in a lawsuit brought
by an individual aggrieved by housing
diserimination.

Mr. President, I wish to touch on
several provisions in the bipartisan
substitute to H.R. 1158 which we are
now considering that clear up several
problems contained in the House-
passed bill. These amendments are
clear evidence of the spirit of compro-
mise and determination of those who
have worked so tirelessly to produce
an effective, workable fair housing
bill. I refer to provisions on familial
status, handicapped accessibility and
litigation authority.

One of the most contentious provi-
sions of this legislation concerns famil-
ial status. For the first time, familial
status—defined as one or more chil-
dren under 18 living with a parent or
guardian—is added by H.R. 1158 to the
classes protected by title VIII of the
Civil Rights Act.

Originally the administration was
concerned that there had not been
sufficient consideration to the effects
that the housing restrictions would
have on the housing choices of the el-
derly and adults without children. It
believed that the bill needed amending
to preserve the housing choices for the
elderly and adults without children.

Fortunately the bipartisan substi-
tute has amended the familial status
language so that it is now workable
and will effectively protect families
from discrimination in housing with-
out unfairly limiting housing choices
for the elderly or causing problems for
elderly communities.

H.R. 1158 exempts some adult-only
buildings consisting solely of efficien-
¢y and one-bedroom units. Elderly
housing is also exempted from the re-
quirement to admit families with chil-
dren if no one in the building is under
62 years of age, or if 90 percent of the
residents are over 55 years of age and
the owner provides significant facili-
ties and services designed to meet the
physical or social needs of older per-
s0ns.

The bipartisan substitute removes
the requirement that every building
owner wishing to serve older persons
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must either deny admission to every-
one under 61 years of age or provide
dining, social or recreational facilities
and services, such as emergency and
preventive health care, continuing
education, welfare information and
counseling, housekeeping and trans-
portation. The costs of these facilities
and services threatened to restrict el-
derly-only housing to the relatively ex-
pensive retirement communities such
as Leisure World or Sun City in Arizo-

na.

It also increases from 10 to 20 per-
cent the maximum percentage of units
in exempted elderly buildings which
may be occupied by nonelderly per-
sons, elderly households with an adult
child, or a couple in which one spouse
is under 55 years of age. Moreover, the
factors required to maintain an ex-
emption for buildings serving older
persons will be established by regula-
tion. This will allow HUD some lati-
tude to react to experience and the
changing housing needs of the elderly.

The results of compromise are evi-
dent. As a result, the bipartisan substi-
tute to H.R. 1158 provides increased
flexibility, reduced potential for in-
creased cost of elderly housing, and
better protection for a broader range
of elderly housing arrangements.

Let me mention another area where
compromise has improved the legisla-
tion. As passed by the House, H.R.
1158 requires that all covered multi-
family new construction dwellings be
constructed so that all doors into and
within the premises are wide enough
for persons with wheelchairs and all
public and common areas are readily
accessible to and usable by the handi-
capped. Further, units in covered mul-
tifamily new construction must pro-
vide: First, an accessible route into and
through the dwelling for handicapped
persons; second, light switches and
thermostats at an appropriate level;
third, bathroom walls reinforced for
later installation of grab bars at a ten-
ant’s expense; and fourth, kitchens
and bathrooms in which a wheelchair
can maneuver.

The bipartisan substitute relieves
HUD of any obligation to develop or
enforce a Federal building code or to
generally review and approve the
plans, designs, and construction of cov-
ered multifamily dwellings. It encour-
ages States and localities to adopt and
implement their own laws. It author-
izes State and local agencies to inspect
construction and certify compliance
with the bill's requirements. It does
not reduce the coverage of the legisla-
tion or alter the features negotiated
by the sponsors, the National Associa-
tion of Home Builders, and the civil
rights and disability groups.

As a result of compromise, the sub-
stitute bill strengthens the antidis-
crimination provisions protecting the
handicapped and at the same time
defers to and encourages State and
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local enforcement. Thus it avoids Fed-
eral monitoring of the more than
400,000 multifamily units constructed
in our country each year.

Finally. I wish to mention two prin-
cipal features of the substitute which
are the results of compromise and ef-
fectively resolve the constitutional
concerns over separation of powers
arising out of the sharing of litigating
authority which, in the House-passed
version, was divided among HUD and
the Justice Department.

H.R. 1158, as passed by the House,
authorizes the Secretary of Housing
and Urban Development to seek
prompt judicial relief—including re-
straining orders and injunctions—
during the course of an Investigat.ion if
immediate action is necessary to carry
out the purposes of fair housing, such
as protecting the rights of a complain-
ing party. The Secretary is also au-
thorized to maintain actions in Feder-
al district court on behalf of aggrieved
persons when one party chooses to
remove a case from the jurisdiction of
administrative law judges. These are
changes to current law, which author-
izes the Attorney General to file cases
only to halt a pattern or practice of
housing discrimination or in matters
of general public importance.

Parallel overlapping enforcement
authority in two agencies in an action
arising out of a single fact situation
will hinder—not advance—effective ad-
ministration of the law. The authority
to litigate has resided in the Justice
Department under the Fair Housing
Act since its passage in 1968 and as it
has developed the necessary knowl-
edge and expertise in litigating claims
of housing discrimination. Fragment-
ing this authority would not be an ef-
ficient use of Government law enforce-
ment resources.

The bipartisan substitute consoli-
dates the conduct of all Federal fair
housing litigation at the Department
of Justice. This will ensure that en-
forcement actions brought by the Gov-
ernment under the Fair Housing law
will have the benefit of the superior
nationwide resources and expertise of
the Justice Department, including
local U.S. attorneys.

The substitute assures that the Sec-
retary of HUD has both the authority
to seek appropriate judicial action to
halt acts of housing discrimination
and access to the legal resources pos-
sessed by Justice.

The House-passed bill also failed to
provide clearly authority for the exec-
utive branch to exercise law enforce-
ment discretion required by the sepa-
ration of powers doctrine. There was
no opportunity to resolve this problem
during House consideration of H.R.
1158. The bipartisan substitute re-
solves this problem by clarifying that
the Secretary of Housing and Urban
Development has the discretion to ini-
tiate formal enforcement proceedings
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based on the facts developed in an in-
vestigation.

Mr. President, enactment of this
landmark legislation is at last possible
because of the spirit of compromise
that has pervaded the negotiations
surrounding the bipartisan substitute
we are discussing today and hopefully
voting on tomorrow. As a consequence,
H.R. 1158, as amended, represents a
reasonable consensus among all par-
ties. I am happy to acknowledge that
the President and Vice President both
have indicated their support for the
bipartisan substitute. The housing in-
dustry, in particular, the National As-
sociation of Home Builders and the
National Association of Realtors sup-
port the compromise. And various el-
derly coalition groups and the eivil
rights and community organizations
are pleased with the compromise.

In my opinion, this substitute—the
Kennedy-Specter substitute—is an ex-
cellent, tough, reasonable compromise.
If enacted, it promises to strenghten
and expand our civil rights laws so
that we can now be assured that the
rights of the handicapped and young
families with children in housing will
be adequately protected in our Nation.
It reconfirms our Nation’s commit-
ment to fairness and equality for all
Americans in housing.

This reform is long overdue. I am
satisfied that these improvements will
not in any way have a negative impact
on rural housing, but will, in fact, pro-
tect families with children and handi-
capped citizens residing in rural Ne-
braska and guarantee them equal
access to housing in rural areas
throughout this country.

Mr. President, I am proud to support
this legislation, and I hope it will be
strongly supported by my colleagues.

With the passage of this legislation,
all Americans—in particular, the
handicapped and families with chil-
dren—will have achieved a great deal
more than a window of opportunity in
housing. Indeed, the door to opportu-
nity, fairness, and equality will have
swung wide open. And if this Senator
has anything to do with it, this door
will never be allowed to close again on
any American regardless of race,
creed, sex, age, disability, or familiail
status.

Mr. President, I encourage all of my
colleagues to voice their strong sup-
port in favor of this legislation in a
vote that I hope will occur tomorrow.

With those remarks, I thank the
Chair and yield the floor.

Mr. SPECTER. Mr. President, I ask
unanimous consent that Senator
HEeinz, Senator Packwoob, and Sena-
tor DANFORTH be added as cosponsors.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. I thank the Chair,
vield the floor, and suggest the ab-
sence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

The PRESIDING OFFICER. The
Senator from Kansas,

Mr. DOLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DOLE. Mr. President, two dec-
ades ago Congress passed the first fair
housing law with the hope that dis-
crimination in housing would be ended
once and for all.

Congress did not believe in 1968 that
the right to buy or rent a house
should be determined by a person’s
race, color, religion, sex or national
origin.

We still do not believe it is right to
discriminate in housing. It is unfair, it
is wrong, and, thanks to the action of
the Congress, it is illegal.

Now, some 20 years after passage of
the fair housing law, we find that the
job is still not complete.

The rights of persons with disabil-
ities, and families with children, have
never been protected under the fair
housing law. And too many of those
Americans already covered by the law
have waited far too long for it to
become truly effective.

We, too, in this body—and I would
say to my friends in the other body—
have waited long enough. The years of
debate here and our long experience
with the fair housing law have taught
us its strengths and its weaknesses. It
is time now to act.

NEED FOR STRONGER ENFORCEMENT

The Department of Housing and
Urban Development, which adminis-
ters the fair housing law, estimates
that more than 2 million acts of hous-
ing disecrimination occur every year—2
million. Yet, HUD receives only 4,000
to 5,000 complaints each year. Some-
thing is wrong here.

Here are some possible reasons for
the low number of complaints: Some
victims may not even know they have
been discriminated against because in-
formation about the availability of
housing is withheld.

Another reason for the low number
of complaints may be frustration.
Frustration due to the even lower
number of housing units actually ob-
tained for the victims of discrimina-
tion.

It is a simple fact of life that if you
do not deliver the goods, sooner or
later, people simply stop coming to
you for help.

In my view, a major reason the fair
housing law has not been more effec-
tive is that it relies on voluntary con-
ciliation and persuasion. In other
words, a law without its teeth. It does
not have the clout necessary to stop
discrimination as it occurs and to
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assure that housing is still there when
a complaint is finally resolved.

The Secretary of HUD, in testimony
last year before the Judiciary Commit-
tee, cited a study indicating that a
black person seeking to purchase a
home had a 48-percent chance of en-
countering discrimination. A black
person seeking to rent had a 72-per-
cent chance of being discriminated
against.

This is unacceptable—especially 20
years after passage of the fair housing
law. This Nation should not rest until
fair housing is more than a slogan. It
should be a reality.

PROTECTION FOR HANDICAFFPED

In addition to testimony in favor of
strengthening the enforcement of the
fair housing law, both HUD and Jus-
tice have testified in favor of expand-
ing the fair housing law to include per-
sons with disabilities as a protected
class. I strongly support such an ex-
pansion and urge my colleagues to do
the same.

Disabled Americans want to be a
part of the mainstream; and I can
think of no more fundamental first
step toward mainstream living than
fairness in housing.

BIPARTISAN LEADERSHIP

I would just like to commend the bi-
partisan spirit that has marked this
year's significant breakthrough on the
fair housing front.

Senators SpEcCTER and KENNEDY
along with other Senators on both
sides of the aisle who have worked
long and hard to reach agreement on
fair housing are to be congratulated.

I would say that many of my col-
leagues in the House, again on both
sides of the aisle, I will name just one,
Congressman HamirToN FisH. It was
his effort, along with efforts of others
but primarily his effort, that provided
the breakthrough on the House side
that brought all the parties together:
The realtors and the home builders
and others who have had some real
questions about interpretation of some
of the aspects of the fair housing legis-
lation.

So we have a bipartisan effort and
the efforts have demonstrated that
civil rights is and always has been a bi-
partisan concern. The leadership Con-
ference on Civil Rights and the Na-
tional Realtors Association have also
demonstrated real leadership on this
issue. And I am proud to say that the
president of the National Realtors As-
sociation is a Kansan, Nestor Weigand,
who is a realtor in Wichita, KS, and
he was there at the press conference
on the House side a few weeks ago to
indicate the National Realtors Associa-
tion's strong support of the bill.

So I say to all those who have been
participants, we have been able to
forge an agreement acceptable to so
many diverse groups. It was not an
easy task, but it has been done.
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Mr, President, the time has come to
complete the job. I hope we can com-
plete action on this bill not later than
tomorrow. Maybe tomorrow after the
policy luncheons will be a good time
for a vote. There will be some debate.
There still are some reservations with
reference to the elderly.

I know my distinguished colleague,
Senator THURMOND, who has been bat-
tling for equality for years, has some
serious questions about certain as-
pects. There may be some questions
about building codes, as far as the
handicapped are concerned, but by
and large, in my view, most of the
problems surrounding this bill early
on have been dealt with through the
efforts of many of my colleagues in
both the House and Senate and, again,
on both sides of the aisle.

I would be very pleased to cosponsor,
and I ask unanimous consent that I
may be added as a cosponsor of the
substitute.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DOLE. I urge my colleagues to
support the substitute, knowing some
will support the substitute but still
have reservations about certain provi-
sions.

I also would like to have printed in
the REcORrD a statement by President
Reagan just issued by the White
House, indicating his full support of
the bill:

Today I received a welcome report from
Secretary of Housing and Urban Develop-
ment Sam Pierce and Attorney General Ed
Meese that a package of amendments with
broad support has been fashioned to further
improve the bill that the House of Repre-
sentatives passed in June. The package en-
sures appropriate roles for Federal, State
and local government in protecting the
housing rights of persons with handicaps,
improves arrangements for the conduct of
lawsuits by the Federal Government to en-
force the act, and protect the rights of older
Americans.

I urge the Senate and then the House to
pass the bill swiftly, to advance the day
when 1 will receive from the Congress the
landmark civil rights bill for which we have
worked so long and hard.

I commend the President. I ask
unanimous consent that the statement
be printed in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

THE WHITE HoUsE,
August 1, 1988.

STATEMENT BY THE PRESIDENT

The Senate is scheduled to consider short-
ly legislation we have long sought to
strengthen the Fair Housing Act. That Act
prohibits diserimination in housing based on
race, color, religion, sex or national origin.

I am extremely pleased at the swift con-
gressional response to the call in my Legis-
lative Message at the beginning of this ses-
sion of Congress for the enactment of new
civil rights legislation to strengthen the
Fair Housing Act. Among other things, the
legislation extends the protection of the Act
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to prohibit housing discrimination against
those with handicaps—one of my key legis-
lative goals.

Today I received a welcome report from
Secretary of Housing and Urban Develop-
ment Sam Pierce and Attorney General Ed
Meese that a package of amendments with
broad support has been fashioned to further
improve the bill that the House of Repre-
sentatives passed in June. The package en-
sures appropriate roles for Federal, State
and local government in protecting the
housing rights of persons with handicaps,
improves arrangements for the conduct of
lawsuits by the Federal Government to en-
force the Act, and protects the rights of
older Americans.

I urge the Senate and then the House to
pass the bill swiftly, to advance the day
when I will receive from the Congress the
landmark civil rights bill for which we have
worked so long and hard.

Mr. GRASSLEY addressed
Chair.

The PRESIDING OFFICER. The
Senator from Iowa.0

Mr. GRASSLEY. Mr. President, I
rise in support of H.R. 1158, the Fair
Housing Act Amendments of 1988,
which will protect the rights of all
Americans to seek and obtain housing.

This is—quite appropriately—a fair
bill based upon a desent compromise.

Among those individuals and groups
that deserve recognition for their work
on this bill, I would like to mention
HUD Secretary Samuel R. Pierce, and
his role in helping to achieve this com-
promise.

I know Sam Pierce. He has been to
my State many times to listen to the
housing concerns of Iowans.

While I have not agreed with Secre-
tary Pierce on every issue, I have
always respected his sincerity. Where
Secretary Pierce and I have never dif-
fered, however, is in the area of fair
housing.

Together with the President, Secre-
tary Pierce has asked for stronger fair
housing enforcement legislation every
year since taking over at his Depart-
ment.

This most important legislative ob-
jective—to put teeth into the Federal
fair housing law—is being realized
with the passage of this compromise
legislation.

Mr. President, with the passage of
H.R. 1158, all of the parties to this
compromise will be rewarded for as-
suming some significant political risks.
Policymakers at HUD, the White
House, the Justice Department, and
housing interests in the private sector
are to be congratulated.

Last month, after an important com-
promise was achieved to protect the
rights of individuals to seek jury trials,
H.R. 1158 passed the other body by a
wide margin. However, administrative
and enforcement problems remained
in the bill. Negotiations amongst the
interested parties ensued.

Finally, following further extensive
discussions with the White House, the
Vice President, HUD, and the Justice

the
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Department,
reached.

After many years of false starts and
frustrations, it now appears that en-
forcement of the Fair Housing Act can
be sustained because the Federal Gov-
ernment will have a mechanism in
place to prosecute cases of housing dis-
crimination.

As is usually the case in American
politics, the debate over H.R. 1158
boiled down to the means of achieving
a worthy goal.

The basic understanding—never
guestioned by any party to the negoti-
ations over this legislation—is that it
is in everyone’s interest to promote
equal access to affordable housing.

Again, I congratulate all who were
involved in this compromise and I urge
my colleagues to support this measure.

Mr. President, I ask unanimous con-
sent that I be added as a cosponsor of
the compromise amendment.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the Senator
from Ohio [Mr. METzZENBAUM] be in-
cluded as a cosponsor and the Senator
from Vermont, Senator LEARY.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. KENNEDY. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. Mr. President, I ask
unanimous consent that Senator
BoscawiTtz, Senator CoHEN, Senator
McConNNELL, Senator CHAFEE, and Sen-
ator KARNES be added as cosponsors.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. We seem to be gain-
ing some momentum on this side of
the aisle, I say to the Senator from
Massachusetts. We better put out a
call for some more cosponsors general-
ly. We may be out of space here.

Mr. KENNEDY. They can demon-
strate that further support by not of-
fering any amendments from that
side, too, and we will be able to get
this whole bill expedited.

Mr. SPECTER. I think all these co-
sponsors will not add any amend-
ments.

Mr. KENNEDY. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr, SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

an agreement was
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. Mr. President, I ask
unanimous consent that Senator
WARNER be added as a cosponsor.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. I thank the Chair.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. EENNEDY. Mr. President, I ask
unanimous consent that further pro-
ceedings under the quorum call be re-
scinded.

The PRESIDING OFFICER (Mr.
WirtH). Without objection, it is so or-
dered.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that Senators
Apams, STEVENS, HATFIELD, MATSUNAGA,
and SiMoN be added as cosponsors of
the substitute.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. KENNEDY. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. the
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THURMOND. Mr. President, I
ask unanimous consent that further
proceedings under the quorum be dis-
pensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

AMENDMENT NO. 1778 TO AMENDMENT NO. 2777
Mr. THURMOND. Mr. President, I

send an amendment to the desk and

ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from South Carolina [Mr.
THURMOND] proposes an amendment num-
bered 2778 to amendment No. 2777:

On page 10, line 16 strike “two or” and on
page 10, line 17, strike “more times".

Mr. THURMOND. Mr. President,
this substitute pending before the
Senate provides protection for individ-
uals convicted of certain drug offenses.
The substitute states that nothing in
this title prohibits conduct against a
person because such person has been
convicted two or more times by any
court of competent jurisdiction of the
illegal manufacture or distribution of
a controlled substance.

The thrust of this provision is that
an individual convicted of the manu-
facture or distribution of narcotics
who is denied housing by a landlord
should bring a lawsuit for this denial
and recover damages. This makes no
sense. A landlord should be allowed to
protect other tenants from a dope
dealer.

There is no rational reason to wait
until an individual is convicted twice
of a drug offense. One conviction is
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sufficient. My amendment simply says
that one conviction is sufficient for a
landlord to refuse to rent to a drug
dealer. It is that simple. I urge my col-
leagues to vote for this amendment.
Failure to do so makes the rights of
law-abiding citizens meaningless. Drug
dealers deserve no Federal protection.

The PRESIDING OFFICER. Is
there further discussion of the amend-
ment?

Mr. KENNEDY. Mr. President, a
similar amendment was adopted in the
House of Representatives. It was
agreeable to Congressman EDWARDS
and others. I have no objection. I sup-
port the amendmerit.

What we are basically talking about
is the manufacture and distribution of
substances which are prohibited in
other Federal statutes. I inquire of the
Senator from South Carolina, as I
read the Senator’s language, if an indi-
vidual is discriminated against because
he is a member of some other protect-
ed class under the bill, for example,
because he is black or Hispanic and
not because he was convicted of drug
offenses, then, of course, that individ-
ual would remain within the protec-
tion of the act; am I correct?

Mr. THURMOND. Mr. President, in
response to the distinguished manager
of the bill, my amendment is color-
blind in its application with regard to
a conviction.

Mr. KENNEDY. The fact remains
we are identifying those who have vio-
lated the law and not extending it to
those who violate the law. They would
be prohibited from any protections. It
would be based upon a conviction, is
that correct, in a court of law?

Mr. THURMOND. That is correct.

Mr. KENNEDY. Any conviction
against those particular items apply to
anyone; is that correct?

Mr. THURMOND. That is correct.

Mr. KENNEDY. I have no objection
to the amendment.

Mr. THURMOND. Mr. President, I
ask for a rollcall on the amendment.

The PRESIDING OFFICER. Is
there a sufficient second?

Mr. KENNEDY. We are agreed to
take the amendment.

Mr. THURMOND. Mr. President, as
I understand, the Senator is willing to
accept the amendment?

Mr. KENNEDY. Yes.

Mr. THURMOND. We will not ask
for a rollcall then, Mr. President.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2778) was
agreed to.

Mr. THURMOND. Mr. President, I
move to reconsider the vote by which
the amendment was agreed to.

Mr. EENNEDY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.
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Mr. KENNEDY. Mr. President, if
Senators have amendments, I hope
they will bring them to the floor so
that we could begin to dispose of those
amendments. We have been prepared
to debate these measures now through
the course of the afternoon. We are
glad to try to accommodate Senators.
We also think that the membership is
entitled to express itself on these dif-
ferent items. So I urge our colleagues
who do have amendments to bring
them to us. We have increasing sup-
port, bipartisan support, support by
the President, the Vice President, the
minority leader, and many others. We
are impressed by that range of sup-
port. We want people who do have
amendments to propound them, but
we also hope to move along on the
Senate’s business. So I hope any of our
colleagues with amendments will come
to the floor so we can dispose of those
amendments.

Mr. THURMOND. Mr. President, I
send an amendment to the desk and
ask unanimous consent it be printed in
the RECORD.

There being no objection, the
amendment was ordered to be printed
in the REcoRrb, as follows:

Strike all of page 9a, and insert in lieu
thereof the following:

Nor does any provision in this title regard-
ing familial status apply with respect to
housing for older persons.

“(2) As used in this section. “Housing for
Older Persons’ means—

“(A) any building, mobile home or trailer
park, or any group of buildings on a contig-
uous parcel owned by the same person or
entity, intended for, and at least 80 percent
occupied by, at least one person 55 years of
age or older per unit;

“(B) one-third of the units in any build-
ing, mobile home or trailer park, or in any
group of buildings on a contiguous parcel
owned by the same person or entity, provid-
ed that the housing provider maintains and
displays, in the rental or sales office, a writ-
ten declaration designating the exempt
units; or

“(C) the size of units or number of bed-
rooms per unit in any building or group of
buildings.

(D) Provided under any State or Federal

program that the Secretary determines is
specifically designed and operated to assist
elderly persons (as defined in the State or
Federal program).
“Notwithstanding any other provision of
this title, only injunctive relief shall be
available as a remedy against a housing pro-
vider in any action under this title based
solely on a violation of the requirement to
have such a written declaration as provided
in subparagraph (B).".

“(3) Housing shall not fail to meet the re-
quirements for housing for older persons by
reason of:

“(A) persons residing in such housing as
of the date of enactment of this Act who do
not meet the age requirements of subsec-
tions 2(A), provided that new occupants of
such housing meet the age requirements of
subsections (2)(A); or

“(B) unoccupied units, provided that such
units are reserved for occupancy by persons
who meet the age requirements of subsec-
tions (2)(A).
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Mr. THURMOND. Mr. President, I
had intended to offer this amendment
because I was concerned about the
impact on our Nation’s elderly citi-
zens. Specifically, my concerns focused
on how these new requirements their
affect on the cost of retirement hous-
ing. Would this discriminate against
those persons retiring on fixed in-
comes and not able to afford housing
which provides significant facilities
and services?

Mr. President, the administration is
very concerned about these matters.
They conferred with my staff about
these matters. However, now the ad-
ministration has sent a letter down in
effect saying they do not approve of
any amendments. I feel under the cir-
cumstances after talking with the
manager of the bill and Secretary
Pierce that the Secretary of HUD may
have enough flexibility to handle this
situation without this amendment. I
would be very pleased to hear from
the distinguished manager of the bill
on that point.

Mr. KENNEDY. Mr. President, I
welcome the opportunity to give those
assurances to the Senator from South
Carolina and indicate to him that the
legislation provides for that kind of
flexibility. It gives that kind of discre-
tion to the Secretary of HUD and it is
certainly the desire of those that have
fashioned the legislation to permit
this kind of flexibility.

What we are basically providing is
that in areas that are going to be
senior citizen retirement communities,
those that are going to be the age of
62 or older, none of these particular
services are going to have to be re-
quired. But when we were talking
about younger ages, 55 and older and
under the formula in the legislation, it
spells out the percentage. Eighty per-
cent of those units have to have indi-
viduals 55 or older. If that particular
housing is going to be a place for retir-
ees, particularly in some sections of
our country—there has been concern
in Arizona, Florida, and other commu-
nities—we want to make sure they are
going to be really a place where sen-
iors are going to retire. At least this
requirement is an additional indication
they are going to be for seniors, they
will be providing the facilities which
seniors basically enjoy and want. But
it was never intended to be a require-
ment that additional kinds of services
would be necessary in order to enjoy
the provisions and protections of the
act.

So we have granted the Secretary
the ability to issue the kind of regula-
tions that would take that into consid-
eration. Specifically, the Secretary
may provide in the regulations that it
is impractical to provide facilities and
services, and the exemption may nev-
ertheless be available in those unusual
circumstances where housing without
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such facilities and services will provide
important housing opportunities for
older persons.

So I welcome the chance to give
those assurances to the Senator from
South Carolina. I think it provides the
kind of flexibility which is necessary,
and it also does not do violence to the
basic thrust of the legislation, and the
provisions in here to protect families
with children.

Mr. THURMOND. Mr. President, in
view of those assurances and action of
the administration, I will not offer
this amendment at this time. I want to
say, however, I retain my right to
offer this amendment at a later date if
it proves to be needed to protect our
Nation's senior citizens.

Mr. KENNEDY. Mr. President, I
also give the assurance that the vari-
ous associations of senior citizens are
very familiar with these particular
provisions, and they have given sup-
port for the language which we have
included in the REcorp. That ought to
at least give some additional assur-
ances to some of the Members that
might be concerned about that issue.
The American Association of Retired
Persons supports the way this lan-
guage has been drafted as well.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HELMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
Sanrorp). Without objection, it is so
ordered.

Mr. HELMS. Mr. President, the bill
is open to amendment?

The PRESIDING OFFICER. The
Senator is correct.

AMENDMENT NO. 2779
(Purpose: To Clarify the Definition of
Handicapped)

Mr. HELMS. Mr. President, I send
an amendment to the desk and ask
that it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read
as follows:

The Senator from North Carolina [Mr.
l%:'!xéus] proposes an amendment numbered
2 g

At the appropriate place in the substitute,
add the following: “For the purposes of this
Act as well as Chapter 16 of Title 29 of the
U.8. Code, neither the term “individual with
handicaps” nor the term “handicap’” shall
apply to an individual solely because that
individual is a transvestite.”.

Mr. HELMS. Mr. President, this
amendment should not be controver-
sial. It does two things: First, it clari-
fies what I am confident was congres-
sional intent in passing the Rehabilita-
tion Act of 1973 and the various
amendments thereto through the
years; it clarifies that the term “handi-
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capped individual” does not include
transvestites. Second, it clarifies the
term “handicap” as used in this bill to
ensure that it will not be construed to
include transvestites.

The need for this amendment arises
because of a 1986 decision by the U.S.
District Court for the District of Co-
lumbia in the Case of Blackwell v.
United States Department of the
Treasury, 639 F. Supp. 289 (D.D.C.
1986).

Mr. President, in the Blackwell case,
the plaintiff was an admitted homo-
sexual and transvestite. He had previ-
ously worked at the Treasury Depart-
ment but had lost his job through a
reduction in force [RIF]. He applied
and interviewed for a subsequent
opening at the Treasury Department
under their priority placement pro-
gram for rehiring those who had been
‘Gled.’l

According to the district court judge,
the plaintiff “attended the interview
dressed as a woman, the same type of
dress he had worn during his previous
8 years of employment with the De-
partment of Treasury.” The judge also
pointed out that the plaintiff “had
foam implanted in his breasts, and has
effected other changes in his physical
appearance.”

Rather than hire the plaintiff, the
Treasury Department abolished the
position. The plaintiff sued the De-
partment on the grounds that they
had discriminated against him based
on his handicap of being a transves-
tite.

The district court opinion at 656 F.
Supp. T13 states that:

As a matter of statutory analysis, while
homosexuals are not handicapped it is clear
that transvestites are, because many experi-
ence strong social rejection in the work
place as a result of their mental ailment
made blatantly apparent by their cross-
dressing life-style.

Mr. President, fortunately, the
Treasury Department won that case in
the district court on a technicality:
The court found that the plaintiff had
failed to inform his prospective em-
ployer of his so-called handicap, a pre-
requisite for protection under the Re-
habilitation Act according to the
court, since the “handicap” was not
“automatically apparent.”

The opinion was later vacated by the
court of appeals, but only because the
appeals court disagreed with the dis-
trict court’s conclusion that relief
under the Rehabilitation Act is de-
pendent on a person’s giving a pro-
spective employee notice of a handicap
that is not “automatically apparent.”
The appeals court did not even address
the district court’s conclusion that a
transvestite is protected from discrimi-
nation under the act.

Mr. President, if someone can show
me a decision that makes it clear that
transvestites are not covered by the
Rehabilitation Act, I will be more than
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glad to withdraw the amendment.
However, to the best of my knowl-
edge—and we have researched it care-
fully—there is no case or precedent
preventing the same judge who decid-
ed the Blackwell case, or any other
Federal court judge, from interpreting
the term “handicap” to include indi-
viduals because they are transvestites.

I have lived long enough that I find
it difficult to be surprised about any-
thing, Mr. President. Therefore, I
have no doubt that sometime, some-
where, another Federal court will be
asked to revisit that issue—if not
under the Rehabilitation Act, perhaps
under the Fair Housing Act. When
that happens, it should be clear to the
courts that Congress does not intend
for transvestites to receive the bene-
fits and protections that is provided
for handicapped individuals.

Mr. President, this is not the first
time Congress has had to clarify the
meaning of “handicapped.” In the
1978 amendments to the Rehabilita-
tion Act, Congress amended the act to
specify that alcoholics and drug abus-
ers were not included in the term
“handicapped.”

Mr. President, in his statement
before the Subcommittee on Select
Education, Congressman HENRY HYDE
explained that:

The Congress needs to give thoughtful
and wide-ranging consideration to the needs
of the handicapped person, balanced against
the realities of public safety, economics and
commonsense [sicl.

Mr. President, I could not agree
more. My amendment is an attempt to
put a little common sense back into
the equation.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is
there a sufficient second?

There is not a sufficient second.

Mr. HELMS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. KENNEDY. Mr. President, the
definition that was used in this legisla-
tion under fair housing is the defini-
tion that came under the Rehabilita-
tion Act, and it is not my desire to be
commenting on pending various Feder-
al court decisions.

I do not have any objection to this
amendment. If the Senator from
North Carolina wants to have the yeas
and nays, I have no objection to that
as well, although we are prepared to
accept that now, and that is the rea-
sonable way to proceed. Then we can
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move on to other matters. But I will
be guided by his desire.

Mr. HELMS. Mr. President, I thank
the Senator.

I want to look at the amendment
one more time, if I may.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HELMS. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded. ;

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. HELMS. Mr. President, I ask for
the yeas and nays on the amendment.

The PRESIDING OFFICER. Is
there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.
EXCLUSION OF CERTAIN MENTAL DISORDERS
FROM COVERAGE UNDER FAIR HOUSING ACT

Mr. CRANSTON, Mr. President, I
rise in strong opposition to the pend-
ing amendment that would exclude
from coverage under the Fair Housing
Act a particular mental disorder, in
this case transvestitism.

Mr. President, this amendment is
not about whether or not this Senator
or particular Senators approve of the
conduct involved here. Rather, as a
principal author of section 504, I see
this amendment as a direct attack on
the heart and soul of antidiscrimina-
tion laws, which protect individuals
against discrimination based on stereo-
types.

In 1973 when section 504 was en-
acted, Congress recognized that a
great deal of the discrimination facing
disabled individuals is not the inevita-
ble result of their handicapping condi-
tion, but, rather, arises out of the false
perceptions and prejudices that others
hold about individuals who have those
conditions. The clear congressional
intent was to sweep broadly—to
change attitudinal barriers which had
served so unfairly to deprive disabled
persons of the rights and opportuni-
ties afforded to other Americans.

Mr. President, the premise of section
504 is straightforward—individuals
should be judged on their abilities, not
on their disabilities. If a disabled
person can do the job and does not
pose a significant health or safety risk
to others, there is absolutely no justi-
fication for denying him or her a job.
If he or she is otherwise qualified for
an educational or other program re-
ceiving Federal financial assistance,
the opportunity should not be denied.

Likewise, an individual should not be
denied housing on irrelevant grounds.

Mr. President, in this case the Sena-
tor from North Carolina has singled
out for exclusion a disability that is
considered by the American Psychiat-
ric Association to be a mental disorder.
Despite our efforts over the years to
eliminate the stigma of mental illness-
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es, persons with mental illness are still
frequently the subject of discrimina-
tion because some individuals have ir-
rational fears about them and are
made uncomfortable by them. Al-
though section 504 has been very suc-
cessful in helping individuals with
physical handicaps to be much more
widely accepted and integrated into so-
ciety, the same degree of success has,
unfortunately, not yet been achieved
for individuals with mental disorders.
This amendment would single out one
category of individuals who are al-
ready being discriminated against and
say to them, “Sorry you now have no
protections. Congress has decided that
it no longer cares whether or not you
are cast out of our society.”

Mr. President, it is ironic that noth-
ing demonstrates quite as convincingly
the continuing need for and the merits
of section 504 and the Fair Housing
Act as this amendment. It is an appeal
to our worst instincts—saying that we
shouldn’t have to associate with indi-
viduals who are different from our-
selves because of the way they dress or
their emotional problems. That is pre-
cisely why various antidiscrimination
laws were enacted—to protect disabled
persons from irrational judgments and
prejudices.

Mr. President, this amendment for-
sakes the basic principles of fair play,
reason, and justice. If we were to start
excluding one category of individuals
from coverage, we would be threaten-
ing to undermine the very essence of
antidiscrimination laws.

This amendment could open the
door to any number of attempts to ex-
clude other disabilities from this and
other antidiscrimination laws. I would
stress again that the whole purpose of
the Fair Housing Act and other anti-
discrimination laws is to provide
across-the-board, evenhanded protec-
tion, not to pick and choose disabilities
we approve of and exclude the ones we
don’t. If we remove protections from
one form of disability, who will be
next?

Mr. President, the enactment of sec-
tion 504 and of other important civil
rights measures were proud moments
in the history of the U.S. Congress. In
passing those measures we were united
in spirit with the Founding Fathers in
moving forward to ensure that all
Americans have the opportunity for
the “pursuit of happiness” and to
secure for many of our citizens the
“blessings of liberty.”

In stark contrast, this amendment,
by proposing to close for some the
doors of opportunity we opened years
ago promises a retreat from the histor-
ic principles embodied in our Constitu-
tion and in our civil rights laws. I will
not and can not sanction denying to
some American citizens, those who
may need them most, rights to fair
treatment and to opportunities to
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prove themselves and to improve their
lives.

Mr. President, the Fair Housing Act
is designed to serve a very basic pur-
pose—to protect individuals with dis-
abilities from discrimination that
arises out of ignorance and fear about
individuals who are different from the
rest of us. We should maintain the
letter and spirit of that principle and
oppose this amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from North Caro-
lina. On this question the yeas and
nays have been ordered, and the clerk
will call the roll.

The assistant legislative clerk called
the roll.

Mr. CRANSTON. I announce that
the Senator from Louisiana [Mr.
Breavux], the Senator from Connecti-
cut [Mr. Dopbp], the Senator from Ala-
bama [Mr. HeFLIN], the Senator from
Nevada [Mr. Remp], the Senator from
Tennessee [Mr. Sasser], and the Sena-
tor from Illinois [Mr. S1mMoN] are nec-
essarily absent.

I also announce that the Senator
from Delaware [Mr. BipEn] is absent
because of illness.

I further announce that, if present
and voting, the Senator from Tennes-
see [Mr. Sasser] would vote “yea.”

Mr. SIMPSON. I announce that the
Senator from the New York [Mr.
D’'AmaTo] and the Senator from Utah
[Mr. Garn] are necessarily absent.

The PRESIDING OFFICER. Are
there any other Senators in the Cham-
ber who desire to vote?

The result was announced—yeas 89,
nays 2, as follows:

[Rollcall Vote No. 279 Leg.]

YEAS—89
Adams Graham Moynihan
Armstrong Gramm Murkowski
Baucus Grassley Nickles
Bentsen Harkin Nunn
Bingaman Hatch Packwood
Bond Hatfield Pell
Boren Hecht Pressler
Boschwitz Heinz Proxmire
Bradley Helms Pryor
Bumpers Hollings Quayle
Burdick Humphrey Riegle
Byrd Inouye Rockefeller
Chafee Johnston Roth
Chiles Karnes Rudman
Cochran Kassebaum Sanford
Cohen Kasten Sarbanes
Conrad Kennedy Shelby
Danforth Kerry Simpson
Daschle Lautenberg Specter
DeConecini Leahy Stafford
Dixon Levin Stennis
Dole Lugar Stevens
Domenici Matsunaga Symms
Durenberger MeCain Thurmond
Evans McClure Trible
Exon McConnell Wallop
Ford Melcher Warner
Fowler Metzenbaum Wilson
Glenn Wirth
Gore Mitchell

NAYS—2
Cranston Weicker

NOT VOTING—9

Biden Dodd Reid
Breaux Garn Sasser
D'Amato Heflin Simon
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So the amendment (No. 2779) was
agreed to.

Mr. HEFLIN. Mr. President, while I
was attending the dedication of the
Mobile Homeport in Mobile, AL, earli-
er today with the Secretary of the
Navy and other members of the Ala-
bama delegation, I regret that I missed
the vote which occurred on the Helms
amendment No. 2779 to the fair hous-
ing bill, in which the Senate agreed to
exclude transvestites from the protec-
tions afforded to handicapped individ-
uals under the Fair Housing Act.

Had I been in Washington at the
time of the vote, I would have support-
ed the amendment offered by the Sen-
ator from North Carolina.

The PRESIDING OFFICER. The
Senate will please be in order. The
Senator from Massachusetts.

Mr. KENNEDY. Mr. President, we
have been on this bill now for some 4
hours. We welcome the opportunity to
come to grips with any of the amend-
ments of any of the Members. I have
not been notified of other amend-
ments. We are prepared to deal with
them. It is an enormously important
bill and we want to be sure that Sena-
tors are satisfied, either one way or
the other, with the terms of the provi-
sions of the legislation. But we would
also like to move forward.

So, we are prepared to deal with
these measures and would like to con-
tinue to go along and deal with them
and would ask all of the membership
if they do have amendments that they
come over so that we can dispose of
them.

I ask unanimous consent that the
Senator from Illinois [Mr. Dixon] be
added as a cosponsor; the Senator
from Georgia [Mr. NUNN] be added as
a cosponsor; and I believe the Senator
from Iowa [Mr. HARKIN] already is a
COSPONSOT.

The PRESIDING OFFICER. It is so
ordered.

The Senator from North Carolina.

Mr. HELMS. Mr. President, I will
have an amendment. If no other Sena-
tor has an amendment to offer at this

time, I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. THURMOND., Mr. President, 1
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. THURMOND. Mr. President,
this is the opportunity for Senators, if
they want to make statements on this
bill, opening statements or otherwise.
We are waiting on the Senator to get
an amendment ready, and this is a
good chance for anyone who wants to
make a statement on the bill.

Mr. LEAHY. Mr. President, I might
ask the distinguished ranking member,
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if nobody has any statements or
amendments, would it be a good time
to go to third reading?

Mr. THURMOND. Well, it suits me,
but I think someone reserved a little
time. They will be here in a few min-
utes.

Mr. LEAHY. I understand. It is just
always good to keep the legislative
wheels spinning as quickly as possible.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. Mr. President, I ask
unanimous consent that additional co-
sponsors be added: Senator Bonp, Sen-
ator STEVENS, and Senator HATFIELD.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. SPECTER. I thank the Chair. I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HELMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

AMENDMENT NO. 2780
(Purpose: To restore the right of voluntary
prayer in public schools and to promote
the separation of powers)

Mr. HELMS. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from North Carolina (Mr.
HeLMS) proposes an amendment numbered
2780.

Mr. HELMS. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

Mr. LEAHY. Mr. President, if my
distinguished friend will withhold that
request, I think for those people
watching it on the monitor, it might
be simpler if they hear the whole
amendment.

The PRESIDING OFFICER. There
is objection. The clerk will continue
reading.

The amendment is as follows:

At the appropriate place in the substitute
insert the following:

Sec. . (a) This section may be cited as
the “Voluntary School Prayer Act”.

(b)(1) Chapter 81 of title 28, United States
Code, is amended by adding at the end
thereof the following new section:
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“§1260. Appellate jurisdiction: limitations

“(a) Notwithstanding the provisions of
sections 12563, 1254, and 1257 of this chapter
and in accordance with section 2 of Article
III of the Constitution, the Supreme Court
shall not have jurisdiction to review, by
appeal, writ of certiorari, or otherwise, any
case arising out of any State statute, ordi-
nance, rule, regulation, practice, or any part
thereof, or arising out of any act interpret-
ing, applying, enforcing, or effecting any
State statute, ordinance, rule, regulation, or
practice, which relates to voluntary prayer,
Bible reading, or religious meetings in
publie schools or public buildings.

“(b) For purposes of this section, the term
‘voluntary’ means an activity in which a stu-
dent is not required to participate by school
authorities.".

(2) The section analysis of chapter 81 of
title 28 is amended by adding at the end
thereof the following new item:

“1260. Appellate jurisdiction: limitations.”.
(e)(1) Chapter 85 of title 28, United States

Code, is amended by adding at the end
thereof the following new section:

“§1367. Limitations on jurisdiction

“Notwithstanding any other provision of
law and in accordance with section 2 of Arti-
cle III of the Constitution, the district
courts shall not have jurisdiction of any
case or question which the Supreme Court
does not have jurisdiction to review under
section 1260 of this title.".

(2) The section analysis at the beginning
of chapter 85 of title 28 is amended by
adding at the end thereof the following new
item:

“1367. Limitations on jurisdiction.”.

(d) The amendments made by this section
shall take effect one day after the date of
enactment, except that such amendments
shall not apply to any case which, on such
date of enactment, was pending in any court
of the United States.

Mr. HELMS. Mr. President, I ask for
the yeas and nays on the amendment.

The PRESIDING OFFICER. If the
Senator will withhold, we have not fin-
ished reading.

Mr. HELMS. I am sorry.

The PRESIDING OFFICER. The
clerk will continue reading.

Mr. HELMS. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with. I thought he had finished.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

Mr. LEAHY. Mr. President, I suggest
the absent of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SYMMS. Mr. President, I ask
unanimous consent that the order for
the quorum call be suspended.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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AMENDMENT NO. 2781 TO AMENDMENT NO. 2780

(Purpose: To restore the right of voluntary
prayer in public schools and to promote
the separation of powers)

Mr. SYMMS. Mr. President, I send a
second-degree amendment to the desk
and ask that it be reported.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Idaho [Mr. S¥yMMs] pro-
poses an amendment numbered 2781 to
amendment numbered 2780.

Mr. SYMMS. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be suspended.

The PRESIDING OFFICER. Is
there objection?

Mr. KENNEDY. Objection.

The PRESIDING OFFICER. Objec-
tion is noted.

The assistant legislative clerk re-
sumed reading as follows:

Sec. . (a) This section may be cited as
the “Voluntary School Prayer Act”.

(b)(1) Chapter 81 of title 28, United States
Code is amended by adding at the end
thereof the following new section:

“§1260. Appellate jurisdiction: limitations

“(a) Notwithstanding the provisions of
sections 1253, 1254, and 1257 of this chapter
and in accordance with section 2 of Article
III of the Constitution, the Supreme Court
shall not have jurisdiction to review by
appeal, writ of certiorari, or otherwise any
case arising out of any State statute, ordi-
nance, rule, regulation, practice or any part
thereof, or arising out of any act interpret-
ing, applying, enforcing, or effecting any
State statute, ordinance, rule, regulation, or
practice, which relates to voluntary prayer,
Bible reading, or religious meetings in
publie schools or public buildings.

“(b) For purpose of this section the term
‘voluntary’ means an activity in which a stu-
dent is not required to participate by school
authorities.”.

(2) The section analysis of chapter 81 of
title 28 is amended by adding at the end
thereof the following new item:

“1260. Appellate jurisdiction: limitations.”.

(c)(1) Chapter 85 of title 28, United States
Code is amended by adding at the end
thereof the following new section:

“§1367. Limitations on jurisdiction

“Notwithstanding any other provision of
law and in accordance with section 2 of Arti-
cle III of the Constitution the district courts
shall not have jurisdiction of any case or
question which the Supreme Court does not
have jurisdiction to review under section
1260 of this title.”.

(2) The section analysis at the beginning
of chapter 85 of title 28 is amended by
adding at the end thereof the following new
item:

**1367. Limitations on jurisdiction.”.

(d) The amendments made by this section
shall take effect on the date of enactment
except that such amendments shall not
apply to any case which on such date of en-
actment was pending in any court of the
United States.

Mr. BYRD. Mr. President, I suggest
the absent of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

UNANIMOUS CONSENT AGREEMENT

Mr. BYRD. Mr. President, I have
discussed this request with Mr. HELMs
and Mr. KENNEDY. It is the following.
Mr. KENNEDY wishes to move to the
table the amendment which can be
done at any time. Mr. HELMS is agree-
able to having 15 minutes for himself
and 15 minutes for this side. There
will be 30 minutes equally divided, 15
to Mr. HeLms and 15 under the control
of the manager, Mr. KENNEDY. At the
conclusion of the 30 minutes there will
be a vote on the motion to table.

The PRESIDING OFFICER. Is
there objection?

Mr. BYRD. And this would be the
motion to table the underlying amend-
ment which would carry with it both
amendments.

It is understood that, if tabling
should fail, there is no time limit on
the amendment itself.

Mr. EARNES has 3 minutes under
his control.

Mr. President, 30 minutes equally di-
vided.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Who yields time?

Mr. HELMS. Mr. President, the time
is to be equally divided.

The PRESIDING OFFICER. That is
correct.

Mr. HELMS. No other Senators are
involved. Senator KENNEDY controls
his time.

The PRESIDING OFFICER. Yes.

Mr. HELMS. Mr. President, I yield
myself such time as I may require.

Mr. President, the pending amend-
ment would restore to America’s
schoolchildren the right of voluntary
prayer. It would accomplish this by re-
storing freedom to the States, freedom
that the U.S. Supreme Court wrong-
fully and unconstitutionally took away
from them, so that the traditional and
honorable practice of voluntary school
prayer can be restored.

Mr. President, the text of both
amendments, now pending is identical
to 8. 2001, which has been on the
Senate calendar since January 26 of
this year, and identical to S. 213,
which was referred to the Senate Judi-
ciary Committee in January 1987. And
the amendment pending is also practi-
cally identical to legislation that the
U.S. Senate has approved on two occa-
sions—in 1979 and again in 1982—and
which the Senate last considered in
1985.

Mr. President, proponents of H.R.
1158 may argue that this bill is de-
signed to restore equity and civil
rights.
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However, Mr. President, I must say
that I can think of no greater unfair-
ness or inequity visited on all Ameri-
cans than the fact that our children,
by Supreme Court edict, are no longer
permitted to pray, even if they wish
to, in the public schools.

If enacted, Mr. President, the pend-
ing amendments would eliminate this
egregious attack on religious freedom.

Mr. President, I remind Senators
that our governmental framework was
built on ideals of individual liberty and
democracy embodied in the Judeo-
Christian ethic handed down to us
from forefathers willing to brave a
new world in search of religious liber-
ty. We have grossly deviated from the
course and vision they set for America
and—because we have abandoned our
spiritual moorings—we are plagued
with indecision in the midst of our in-
creasing difficulties.

It should be obvious, Mr., President,
that unless and until we return to the
paths of the Almighty, we cannot and
will not solve the problems within and
without our Nation. The best place to
start in putting America back on the
intended course of her Framers is to
restore the right of our children to
pray in school.

The public agrees with me on this
issue, Mr. President. The New York
Times published a poll June 12, 1988,
showing 70 percent of Americans sup-
port permitting prayer in public
schools. They support school prayer
whether they are rich or poor, old or
young, religious or nonreligious, Dem-
ocrat or Republican. The poll proves
that Americans appreciate the value
of prayer and that they want their
elected representatives to support it.

Americans understand that religious
liberty is fundamental to our democra-
cy, Mr. President. From this country’s
very inception, our Founding Fathers
recognized this fact. The majority
leader this past December recalled
Benjamin Franklin's counsel over 200
years ago in Philadelphia. We all know
the story: The time was the Constitu-
tional Convention of 1787. It was swel-
tering hot. Our Founding Fathers had
been wrangling for days over the de-
tails of the document which would set
the destiny of our new Nation. For a
time, it looked like everything would
fall apart. Benjamin Franklin took the
floor to counsel his colleagues. He ex-
pressed his belief in the sacred writ-
ings which say: “Except the Lord build
the house they labor in vain that build
it.” At that point, our Founding Fa-
thers kneeled to God invoking His
help in what seemed to be an insur-
mountable task.

Mr. President, this tradition—hold-
ing a morning prayer in the Senate—
continues today. We invoke God's
blessings in our daily decisions which
affect so many Americans.
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Clearly, Mr. President, our Founding
Fathers intended this Nation to be a
God-fearing nation, not the anti-God
nation so many would like for it to
become.

Yet, that is the road down which we
are heading, Mr. President. In a series
of decisions since 1962, the Supreme
Court has barred our children this
basic right.

Mr. President, this Senator is not
alone in believing that this was not
what our Founding Fathers intended.
Prof. Edward Corwin, a distinguished
constitutional scholar declares:

The historical record shows beyond perad-
venture that the core idea of an “establish-
ment of religion” comprises the idea of pref-
erence; and that any act of public authority
favorable to religion in general cannot,
without manifest falsification of history, be
brought under the bar of that phrase.

Prof. Charles Rice of Notre Dame
Law School explains that it has been—
incorrectly asserted, by the Supreme Court
and others, that the establishment clause
ordained a Government abstention from all
matters of religion, a neutrality between
those who believe in God and those who do
not. An examination of the history of the
clause, however, will not sustain that analy-
sis, Its end was neutrality, but only of a sort.
It commanded impartiality on the part of
Government as among the various sects of
theistic religions, that is, religions that pro-
fess a belief in God. But as between theistic
religions and those nontheistic creeds that
do not acknowledge God, the precept of
neutrality under the establishment did not
obtain, Government, under the establish-
ment clause, could generate an affirmative
atmosphere of hospitality toward theistic
religion, so long as no substantial partiality
was shown toward any particular theistic
sect or combination of sects.

Mr. President, our Founding Fa-
thers’ sole intent in the Constitution’s
establishment clause was to prohibit
the establishment of a national
church; all remaining issues concern-
ing church-state relations were left
strictly with the States. My legislation
will restore the original intent of the
framers in this regard.

Mr. President, the Congress need
not yield to any Justice of the Su-
preme Court in its respect for the
words of the first amendment or for
the principles or history behind them.
Neither must Congress yield in its re-
sponsibility under the Constitution to
ensure that the freedoms protected by
the first amendment are not under-
mined by actions of other institutions.
There are few more pressing duties
facing Congress than to restore the
true spirit of the first amendment.

Mr. President, we are going to hear a
lot about Court stripping and that sort
of thing, which is ridiculous. I invite
Senators to examine the U.S. Consti-
tution, article III, section 2 which
reads:

In all Cases affecting Ambassadors, other
public Ministers and Consuls, and those in
which a State shall be Party, the Supreme
Court shall have original Jurisdiction. In all
the other Cases before mentioned, the Su-
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preme Court shall have appellate Jurisdic-
tion, both as to Law and Fact, with such Ex-
ceptions, and under such Regulations as the
Congress shall make.

On countless occasions in the histo-
ry of this country, Mr. President, Con-
gress has made exceptions. The late
Sam Ervin told me that he had count-
ed 57 different occasions when Con-
gress had stipulated exceptions which,
in effect, took away from the Court ju-
risdiction, and that is all we are talk-
ing about today. I am trying to nullify,
frankly, that infamous decision by the
Supreme Court years ago.

Mr. President, how much time do I
have remaining?

The PRESIDING OFFICER. Seven
minutes and twenty-one seconds.

Mr. HELMS. I reserve the remainder
of my time.

The PRESIDING OFFICER. The
Senator from Massachusetts.

Mr. KEENNEDY. Mr. President, we
have 15 minutes?

The PRESIDING OFFICER. That is
correct.

Mr. EENNEDY. I yield myself 2
minutes.

Mr. President, I hope the Senate will
reject this amendment. We have vis-
ited this issue not many years ago, in
1985. It was decisively rejected at that
time, 62 to 36.

It is irrelevant, it is nongermane, it
is probably unconstitutional, and it
has no business being on this particu-
lar piece of legislation. This is an issue
that has been debated and discussed
many hours, many times in the past.
We are basically talking about a major
constitutional change in terms of the
protections of the first amendment
and threats to the establishment
clause. It has absolutely no place on
this legislation, and I hope the Senate
will reject it at the appropriate time.

Mr. President, I yield 3 minutes to
the Senator from Pennsylvania.

Mr. SPECTER. I thank the distin-
guished Senator from Massachusetts.

Mr. President, I strongly oppose this
amendment. The essence of the
amendment would destroy the juris-
diction of the Supreme Court of the
United States, and run contrary to the
basic tenets of constitutional review
established under Marbury versus
Madison.

There is one case, ex parte McCar-
dle, handed down shortly after the
Civil War, which casts some doubt on
this issue. But it has been a matter
where, dealing with first amendment
rights, all agree that the jurisdiction
of the Supreme Court of the United
States is inviolate. If the Court can be
stripped or jurisdiction can be taken
from the Court on issues involving
first amendment freedoms of religion,
then no right in the Constitution of
the United States is sacrosanct.

This issue was discussed at some
length during the confirmation pro-
ceedings of Justice Rehnquist for the
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position of Chief Justice. Justice
Rehnquist had some reservations and
did not wish to express any opinion
prematurely on matters which might
come before the Court on limitation of
jurisdiction of the Supreme Court of
the United States. However, on the
one issue where it was a first amend-
ment issue, Justice Rehnquist was em-
phatic and was in fact willing to so
state in confirmation hearings, where
Supreme Court nominees are very re-
luctant to say much, if anything. Jus-
tice Rehnquist, in his confirmation
proceedings for Chief Justice, said
that there could be no divestiture of
jurisdiction of the Supreme Court of
the United States when it came to
first amendment issues.

This is as fundamental as anything
in our system of government. We are a
Nation of laws. We are a constitutional
government of unique statute in the
history of the world, and the one pro-
vision of the Constitution which
stands out above all others is the first
amendment. Perhaps along with free-
dom of speech, freedom of religion is
rockbed in this country, and this
amendment ought to be defeated. It
ought to be decisively tabled.

I thank the Chair and I yield the
floor.

Mr. KENNEDY. I yield 3 minutes to
the Senator from Montana.

Mr. BAUCUS. Mr. President, the
amendment before us should not only
be defeated soundly, it should be de-
feated unanimously. This amendment
guts the Constitution. The amend-
ment guts the Constitution of the
United States of America.

This amendment says that the Con-
gress shall not have jurisdiction over
this particular Supreme Court issue. If
the amendment passes, if it becomes
law, and if it were the law of the land,
then a similar amendment could be of-
fered to any bill that affects any other
core constitutional issue. Free speech,
gun control, the right of due process,
all of the individual ecivil liberties and
other constitutional provisions that
protect Americans, would be not only
at risk, they would be obliterated.
They would be gone. This Congress
would have eliminated Supreme Court
jurisdiction over any of those issues.

This amendment has that potential.
If we go down this road, then every
other single constitutional provision is
at risk, every one. We no longer have a
Constitution and this country is run
by the tyranny of majority and whims
of the moment. That is what will
happen.

Many people who believe that there
should be school prayer also under-
stand this provision and know that
this is not the way to establish school
prayer.

One is the former Senator from Ari-
zona, Senator Goldwater. Senator
Goldwater has stood on this floor and
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he has stated he is for school prayer
but he is equally, foursquare, against
this kind of approach, because if we go
down this road then any other single
constitutional provision could also be
eliminated from the Supreme Court’s
jurisdiction.

The Senator from North Carolina
mentions the exceptions clause in the
Constitution as the logical basis upon
which he thinks that the Congress can
limit Supreme Court jurisdiction.

There are so0 many arguments
against that argument that we have
not the time to go into them. One is
that it is inherently inconsistent. How
could our Founding Fathers provide
that the U.S. Congress could elimi-
nate, could except, certain core consti-
tutional provisions and yet still have a
Constitution and still have a Supreme
Court? It could not happen.

Second, if you look at the constitu-
tional history, that is, the proceedings
of our Founding Fathers when they
wrote the Constitution, it is clear that
they did not intend the exceptions
clause to have this effect. First of all,
the major draft did not say this. I do
not have time to go into specifics, but
there was a committee of detail which
rewrote this draft and the revised ver-
sion, containing the exceptions clause,
was adopted without debate. It could
not have the consequence that the
Senator from North Carolina says it
does.

So, however you cut it, however you
slice it, this amendment does make
sense.

One of the final arguments against
it is that, if it passes, we have 50 dif-
ferent States interpreting the U.S.
Constitution 50 different ways. I do
not think we want that either.

I think this amendment should be
resoundingly defeated.

I understand there is going to be a
tabling motion. I think for the sake of
the country and Congress we should
adopt that motion forthwith.

The PRESIDING OFFICER. The
time of the Senator has expired.

Mr. KENNEDY. Mr. President, I
yield 3 minutes to the Senator from
Connecticut.

The PRESIDING OFFICER. The
Senator from Connecticut.

Mr. WEICKER. Mr. President, I rise
to oppose the amendment. I have
tracked this type of shenanigans ever
since I came to the U.S. Senate. The
last time we debated, it was the rights
of black schoolchildren, and we were
going to go ahead and deny to the
courts the remedies necessary to
assure that they had equality of edu-
cational opportunity.

Now we want to go ahead and strip
the courts of their ability to assure re-
ligious freedom to all Americans.

Please do not be beguiled by the
term “school prayer.” What is being
discussed here is government prayer,
government-organized prayer, and if
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government can organize silent prayer,
it can organize vocal prayer; if it can
organize vocal prayer, it can organize
the words that are said in that vocal
prayer,

We are a diverse nation of many be-
liefs. I do not want the U.S. Govern-
ment interfering in religion of mine or
anybody else’s children. We want to
worship vigorously for what we believe
in, not for what is dictated from the
floor of the U.S. Senate.

But the point of issue before us here
today is that once the courts are
stripped of their ability to protect our
constitutional rights, they are forever
stripped.

At one time it was unpopular to be a
black school child in America. Maybe
it will be unpopular to be old. Maybe it
will be unpopular to be handicapped.

The fact is that regardless of the
politics or the philosophies of the
times, the courts stand there to pro-
tect us all, to make sure that we can
flower and grow within this great de-
mocracy of ours as we choose.

Once you strip the courts of the au-
thority to protect in this narrow in-
stance, then you have taken away
from that branch of government its
capacity to remedy forever.

I understand the popular buzzwords
of the time. I understand that it would
be nice, in other words, if you vote to
table this amendment, to say, “Well,
such and such a Senator is against
prayer in school” or “such and such a
Senator is for busing.”

That is not the issue. That is not the
issue.

The PRESIDING OFFICER. The
Senator used the 3 minutes.

Mr. WEICKER. In just 30 seconds I
shall conclude.

The issue is whether you want to
stand up for the three separate but
equal branches of government that
have been given to us a realization of
ideals unequaled in the history of the
world, because the ideals were reborn
from within each American rather
than from a government as a whole.

I would hope that the amendment
would not just be narrowly defeated
but overwhelmingly so, and that we do
away with this nonsense and reaffirm
a Constitution that works.

The PRESIDING OFFICER. Who
yields time?

Mr. EENNEDY. I yield a minute to
the Senator from Illinois.

The PRESIDING OFFICER. The
Senator from Illinois.

Mr. DIXON. Mr. President, I rise in
opposition to this amendment to H.R.
1158, the Fair Housing Amendments
Act of 1988.

I support voluntary school prayer.
However, I support a constitutional
amendment to provide {for silent
prayer in our schools.

In fact, Mr. President, I favor allow-
ing periods of prayer or meditation in
our schools if they could be provided
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without violating our country’s strong
tradition of separation of church and
state.

This amendment, I believe, would
impede on the independence of the
Federal judiciary.

As I have stated in the past, since
1969, in my own State of Illinois, class-
room teachers and students have been
authorized by law to observe a brief
period of silence each day. According
to the State prayer law, the period
“shall be an opportunity for silent
prayer or silent reflection.” The Illi-
nois statute, therefore, avoids the
thicket of problems we face if our
public schools have to choose among
creeds.

While I realize the difficulties in-
volved in setting public policy with
regard to a matter as deeply involved
as religious belief, I believe that provi-
sions of this amendment are unconsti-
tutional.

Additionally, I believe that this ap-
proach is inappropriate for the Senate
to take on a very serious moral issue as
important as prayer in our schools.0

Mr. KENNEDY. I yield 2% minutes
to the Senator from Utah.

The PRESIDING OFFICER. The
Senator from Utah,

Mr. HATCH. Mr. President, I think
my reputation in this body is well-
known as one of the strongest support-
ers for a voluntary school prayer
amendment that we could have, but
an amendment to the Constitution.

I led the fight for the school prayer
amendment here a couple of years ago
for the administration. We only had
56 votes on this floor.

The fact of the matter is I fought all
my lifetime for it. But this is a court-
stripping amendment.

I am not saying that under article
III, section 2, of the Constitution that
the Congress of the Untied States ab-
solutely ecannot strip jurisdiction away
from the U.S. Supreme Court. The
fact of the matter is that it probably
can under certain circumstances.

The question is should it? If you go
back to Marberry versus Madison, we
established the principle of judicial
review. The Supreme Court in this
case in the case of school prayer,
Engle versus Fatellie outlawed school
prayer.

The Supreme Court made that deci-
sion. It exercised its power of judicial
review.

What my colleagues, and they are
my closest friends, are trying to do
here is they are trying to say the Su-
preme Court no longer has any juris-
diction with regard to school prayer.

It is a court-stripping bill. I would
state that the Supreme Court should
not have jurisdiction to review any
case which relates to school prayer,
Bible readings, or religious meetings.

This is not an appropriate constitu-
tional way to go.
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As the distinguished Senator from
Pennsylvania said the ex parte McCar-
dle case did seem to allow court strip-
ping, and we certainly have done that
in the times past. In the Norris-La
Guardia Act we took away the right to
have injunctions in labor matters, and
I can name a few others, where literal-
ly the Congress has exercised its right
to strip.

The question is, Is it right to do it?
If we are going to do it here just be-
cause some of us want a school prayer
bill, then it means we can do it in any
other way and limit the jurisdiction of
the Supreme Court of the United
States of America. And that it would
be bad for this country. It would be
bad for the Constitution. It would
allow the Congress of the United
States total preeminence in these sep-
aration of power areas and frankly it
would be wrong.

So, I have to stand up and tell my
colleagues that as much as I would
like to see the right to pray in schools
restored, the appropriate way to do it
is through a constitutional amend-
ment straight up and do it the right
way, not by trying to take away the ju-
risdiction of the court through a mere
statutory 51 vote means, and that is
WIrong.

So, I am going to recommend to my
colleagues that we move to table this,
and I personally will make the motion.
I hope that they will vote to table this
and not put it on this particular
weighty and important civil rights bill.

Mr. KENNEDY. Mr. President, I un-
derstand there is about 1 minute left. I
yield 10 seconds to the Senator from
New York and the remaining time to
the Senator from Maine.

The PRESIDING OFFICER. The
Senator from New York.

Mr. MOYNIHAN. Mr. President, I
rise in opposition to Senator HeLms’
amendment to strip the Federal courts
of their jurisdiction to hear cases re-
lating to school prayer. Seven years
ago, as the 97th Congress was conven-
ing, the then-president of the Ameri-
can Bar Association, David Brink, tes-
tified before the Judiciary Committees
of Congress about the impact of court-
stripping legislation. He said:

We confront, at this very moment, the
greatest constitutional crisis since the Civil
War.

The difficulty here is that while,
indeed, we may face a constitutional
crisis, we may be getting there by a
route many would argue is constitu-
tionally permissible.

Let us consider the possibility of
such a constitutional oxymoron. Arti-
cle III, section 2, of the Constitution,
states in relevant part:

The Supreme Court shall have appellate
jurisdiction, both as to law and fact, with
such exceptions, and under such regulations
as the Congress shall make.

Since the vast majority of the Su-
preme Court’s work obviously is appel-
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late in nature, the meaning of this
phrase is of some criminal moment.

There are those who claim that
under the “exceptions” clause, Con-
gress may pass laws setting the bound-
aries for the Supreme Court’s appel-
late jurisdiction wherever it chooses—
or should we say, wherever it deems
proper. Those who take the view that
Congress can restrict the Court’s juris-
diction rely, in the main, on a case de-
cided by the Supreme Court 119 years
ago, Ex Parte McCardle.

I will not review McCardle. It is
enough, in any event, to cite the views
of Justice Owen J. Roberts, in an ad-
dress to the association of the bar of
the city of New York in 1948, after he
had retired from the Court.

“Now Is the Time” his title declared,
for “Fortifying the Supreme Court’s
Independence.” He proposed four
amendments. The first would set the
size of the Court at nine persons.
James Bryce had noted the problem
almost a century ago. What, Roberts
asked “would prevent there being 20 if
Congress so legislates.” He would re-
quire retirement at 75, and prohibit
anyone once a Justice to be eligible to
the Office of President or Vice Presi-
dent.

But by far his most important pro-
posal, in his view, addressed the ques-
tion of what we have come to call
court-stripping. Mr. Justice Roberts
was a conservative judge, properly
construed. He was not much for
amending the Constitution:

I am all for the view that it ought to be a
document stating great principles and not
attempting the meticulousness of a regula-
tory statute. Every time you suggest an
amendment you violate, to some extent,
that great principle.

Even so, he thought it essential and
even urgent to amend the Judiciary
Article to “give the Supreme Court ap-
pellate jurisdiction in all cases under
the Constitution * * *.”” Given several
decisions by Marshall, and given
McCardle, he asked:

What is there to prevent Congress taking
away, bit by bit, all the appellate jurisdic-
tion of the Supreme Court of the United
States, not doing it by direct attack but by
that sort of indirect attack? I see nothing. I
do not see any reason why Congress cannot,
if it elects to do so, take away entirely the
appellate jurisdiction of the Supreme Court
of the United States over state supreme
court decisions. The jurisdiction is exercised
now under the terms of the Judiciary Act.
Suppose Congress should decide to let the
decisions of state courts of appeal be final
on constitutional questions, How could the
Supreme Court assert a power to take those
questions, notwithstanding the act of Con-
ETEess.

Here is the record: 12 votes to strip
the Court of some jurisdiction or
other. None of the measures have
become law either because we have
been able to avoid a final vote by ex-
tended debate or the House has de-
murred. Still a Senate majority has
been prepared throughout. To wit:
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April 5, 1979, Senate votes 44 to 43
not to kill amendment to eliminate ju-
risdiction of Federal courts, including
the Supreme Court, in cases relating
to voluntary prayer.

April 5, 1979, Senate votes 47 to 37
in favor of amendment to eliminate
Federal courts’ (including Supreme
Court) jurisdiction in voluntary prayer
cases.

April 9, 1979, Senate votes 51 to 40
for amendment to eliminate jurisdic-
tion of Supreme Court and other Fed-
eral courts in voluntary prayer cases.

April 9, 1979, S. 450, bill to eliminate
all mandatory jurisdiction of Supreme
Court passes 61 to 30. This bill in-
cludes amendment eliminating Federal
courts’ (including Supreme Court) ju-
risdiction to hear voluntary prayer
cases.

February 4, 1982, amendment to pre-
vent Justice Department from bring-
ing cases that could lead to court-or-
dered busing and barring the Federal
courts from ordering busing as a
remedy adopted 58 to 38.

September 15, 1982, Senate votes 50
to 44 in favor of amendment to ban
abortion (which was amendment to
amendment stripping Federal courts,
including Supreme Court, of jurisdic-
tion in voluntary prayer cases.)

September 20, 1982, Senate votes 50
to 39 in favor of amendment eliminat-
ing jurisdiction of Federal courts (in-
cluding Supreme Court) in voluntary
prayer cases.

September 21, 1982, Senate votes 53
to 47 in favor of same amendment in-
volving voluntary prayer.

September 22, 1982, Senate votes 54
to 46 in favor of amendment on volun-
tary prayer.

September 23, 1982, Senate votes 53
to 45 in favor of voluntary prayer
amendment.

October 1, 1984, Senate by a vote of
56 to 41 endorses amendment restrict-
ing rights of Federal courts to order
busing to achieve desegregation.

June 3, 1986, Senate votes 50 to 45 in
favor of amendment limiting power of
Federal courts to order school busing
for desegregation.

On September 20, 1982 when we pre-
vented cloture on school prayer, I said:

If you can strip from the Supreme Court
the right to hear one question. you can strip
from it the right to hear any question.
There is no right in the Constitution that
would not be placed in jeopardy. The great
fear of the founding fathers was that we
should have a tyranny of the majority.
They spoke over and over again of a tyran-
ny of the majority and they devised the
Court as the institution in which minority
rights would be protected. Those rights are
embodied in the Constitution and the right
of the Supreme Court in the end to say, as
Justice Marshall said, it is emphatically the
province of the Court to declare what the
law is. It is not for us to do so. We may have
our views, we make the laws, but we make
them in the context of a high law, the Con-
stitution, and the Court compares.
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No less a person than President Rea-
gan’'s former Attorney General, Wil-
liam French Smith, said in 1982:

Congress may not . . . consistent with the
Constitution, make ‘“exceptions” to Su-
preme Court jurisdiction which would in-
trude upon the core functions of the Su-
preme Court as an independent and equal
branch in our system of separation of
powers.

It all comes down to this. For a gen-
eration or more—for a century or
more—we have been taking the chance
that something that could happen to
our constitutional arrangement won’t
happen. Mr. Justice Roberts put it
well, when he described this school of
thought thus: “Don’'t touch the Con-
stitution * * * It has a great big hole
in it, Nobody has run through the
hole yet, and let’s take a chance that
nobody ever will.”

Mr. DURENBERGER. Mr. Presi-
dent, I rise as a cosponsor and strong
supporter of the Fair Housing Amend-
ments Act before us, and to speak in
opposition to the pending Helms and
Symms amendments.

The Senators from North Carolina
and Idaho have chosen to raise two
highly controversial amendments in
order to delay or derail the legislation
before us. As sweeping as the issues of
prayer in schools and school desegre-
gation are, the mechanism utilized by
the amendments are even more in-
flammatory. The amendments are a
frontal assault on the jurisdiction of
the Supreme Court: the Court is
stripped of its opportunity to protect
the rights of individuals in any case
which deals with prayer or busing. We
cannot abide a system where courts
pick and choose, at the Congress' bid-
ding, which rights to protect.

It is the Constitution, Mr. President,
which is at stake in this vote today. 1
urge my colleagues to join in voting to
affirm the balance of powers among
the three branches, by voting down
the Helms and Symms amendments.

Mr. MITCHELL. Mr. President, this
amendment has nothing to do with
school prayer. It has everything to do
with the structure of our form of Gov-
ernment.

Once allowed to succeed, this tactic
will be used indiscriminately and will,
I predict, come back to haunt those
who propose it here today. It is a very
unwise, dangerous proposal that
should be overwhelmingly rejected re-
gardless of one’s views on the issue of
school prayer. This is just not the
right way to get the job done.

The PRESIDING OFFICER. All
time of the Senator from Massachu-
setts has expired.

Mr. HATCH. Mr. President, has the
time of the proponent of the amend-
ment expired?

The PRESIDING OFFICER. The
Senator from North Carolina has 7
minutes and 14 seconds remaining.
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Mr. HELMS. Mr. President, the
problem with the arguments of my
good friends in the Senate is that they
do not make sense. Their argument is
with this amendment. Their argument
is certainly not with this Senator.
Their argument is against the Consti-
tution itself.

Now, Mr. President, I hope that all
staff members listening on the squawk
boxes in their offices and Senators
who may be listening, before they
come over here to vote, will get out
the Constitution and look at article
III, section 2, where it says clearly
that “The Supreme Court shall have
appellate jurisdiction, both as to law
and fact, with such exceptions, and
under such regulations as the Con-
gress shall make.” That is the King’s
English.

All of this argument that we hear
every time about court stripping is
just as specious now as it was in previ-
ous times.

Mr. HATCH. Will my colleague yield
for a question?

Mr. HELMS. No, I will not.

Mr. HATCH. Just one question.

Mr. HELMS. No, I will not. I am
sorry. The Senator used his time, and
the Senator is absolutely 200-percent
wrong in his position on this thing.

Furthermore, Mr. President, the dis-
tinguished Senator from Pennsylvania
referred to the McCardle case. And I
wish he had gone into detail on the
McCardle case, because it would have
rendered nugatory everything that the
distinguished Senator from Pennsylva-
nia said. Chief Justice Chase ex-
plained in that case, “We are not at
liberty to inquire into the motives of
the legislature.”—meaning Congress.
‘“We can only examine into its power
under the Constitution, and the power
to make exceptions to the appellate
jurisdiction of this court is given by
expressed words in the Constitution of
the United States.”

Nobody can argue with that, Mr.
President. Anybody who wants to drag
in the McCardle case, let them quote
the Chief Justice in that case.

Mr. President, in 1980, I went to
Texas to make a speech. And after it
was over, I went over to the hotel to
get some dinner. It was then about
9:30. I ran into a young man who in-
troduced himself to me as Bill Murray.

Mr. President, I did not know who
Bill Murray was, but we began talking.
And then I realized that he is the son
of Madalyn Murray O’Hair, an atheist,
who caused all of this trouble in the
first place.

Mr. President, Bill Murray today is
going around this country apologizing
for what his mother did to this coun-
try in prompting the Supreme Court
decision. He regrets it. He still loves
his mother, but he recalled for me, as
he had recalled on countless occasions,
how Communist functionaries came to
his mother’s house and advised her as
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to how to proceed in terms of getting
this thing before the Supreme Court.
That is how school prayer was banned
in the United States of America.

Now, we can either put up or shut
up, Mr. President. I have heard on this
floor, “I'm for school prayer, but
* = *” No, you are not, Senator. If you
do not vote to do what you can under
the Constitution as stated in article
III, section 2, then you are not for
school prayer.

Now, I know Senators would like to
be on both sides of this thing, but they
cannot do it, Mr. President. They
cannot get that straddle-legged. Either
you are for it or against it.

Mr. President, this argument about
court stripping is absolute nonsense.

Now, Mr. President, where do Sena-
tors get off with the kind of argu-
ments that I hear every time I bring
up this issue? Where do they get off
saying this is court stripping or this is
interfering with religious freedom?
Absolutely to the contrary, it is the
restoration of religious freedom to
those schoolchildren—millions of
them across the land—whose parents
want them to engage in prayer.

And, by the way, Mr. President,
what was so wrong with this country
before the Supreme Court banned
school prayer from the United States?

How much time do I have remaining,
Mr. President.

The PRESIDING OFFICER. Two
minutes and four seconds.

Mr. HELMS. Mr. President, let me
give you just a few examples of how
the Supreme Court’s decision has cur-
tailed religious freedom:

In the State of Florida, a school
principal felt personally compelled to
remove pictures of the bible club from
the high school annual. He took the
annual after it was already printed,
each copy of it, and clipped out the
pictures of the students in the Bible
club.

How absurd can you get, Mr. Presi-
dent?

A teacher in North Carolina was
denied her right to read her Bible at
lunchtime.

Students have been prohibited from
merely carrying their personal Bibles
on school premises.

Students have been prohibited all
over this country from praying in
their cars on school premises.

Students have been prohibited all
over this country from praying in
their cars on school property.

Mr. President, three separate studies
noted that textbooks in the public
schools systematically shun the role of
religion in molding the Nation and mo-
tivating our leaders because publishers
feel that Supreme Court decisions re-
quire such censorship.

Now, where is the religious freedom
there, Mr. President? It is not there,
and that is the point. Senators cannot



August 1, 1988

straddle-leg this issue, Mr. President.
They are either for it or they are
against it. They can vote for the
motion to table if they wish, but let
the REcorDp be clear that what we are
talking about is whether Senators are
in favor of the restoration of school
prayer.

The PRESIDING OFFICER. The
Senator’s time has expired.

Mr. HELMS. Mr. President, I ask
unanimous consent that a William &
Mary law review article entitled, “Con-
gress, the Constitution and the Appel-
late Jurisdiction of the Supreme
Court: the Letter and the Spirit of the
Exceptions Clause” and an article enti-
tled “Limiting Federal Court Jurisdic-
tion. The Constitutional Basis for the
Proposals in Congress Today,” which
appeared in the October 1981 edition
of Judicature be printed in the REcorp
at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONGRESS, THE CONSTITUTION, AND THE AP-
PELLATE JURISDICTION OF THE SUPREME
CovuRrT: THE LETTER AND THE SPIRIT OF THE
ExcepTiONS CLAUSE

Ralph A. Rossum*
1. INTRODUCTION

Writing in a 1979 issue of The Public In-
terest, Senator Daniel Patrick Moynihan
puzzled over the question, “What do you do
when the Supreme Court is wrong?"* Short
of impeachment, the only responses he
could identify were ‘‘debate, litigate, legis-
late.””* He never so much as acknowledged
the existence, much less the possible em-
ployment, of Congress' power to curtail the
appellate jurisdiction of the Court.* Events,
however, have passed Senator Moynihan by.
Over a score of bills were introduced in the
Ninety-Seventh Congress to deprive the Su-
preme Court of appellate jurisdiction either
to hear cases involving such issues as abor-
tion rights and voluntary prayer in the
public schools or to order school busing to
achieve racial balance. Many of these same
proposals were reintroduced in the Ninety-
Eighth Congress.* These measures have in
turn prompted considerable scholarly atten-
tion and controversy. Symposia in Judici-
ary,® the Villanova Law Review,® and the
Harvard Journal of Law and Public Policy,”
seminars sponsored by the American Enter-
prise Institute® and the Free Congress Re-
search and Education Foundation,? hearings
before the Subcommittee on the Constitu-
tion of the Senate Judiciary Committee,!®
and the foreword to the Harvard Law Re-
view's analysis of the 1980 Term of the
United States Supreme Court!!' all have
been devoted to the questions of whether
and to what extent Congress can or should
strip the Court of appellate subject matter
jurisdiction.

On the surface, these measures would
appear to be wholly within the constitution-
al authority of Congress.!* After all, article
II1, section 2 of the United States Constitu-
tion provides that:

In all Cases affecting Ambassadors, other
public Ministers and Consuls, and those in
which a State shall be Party, the Supreme
Court shall have original Jurisdiction. In all
the other Cases before mentioned the Su-
preme Court shall have appellate Jurisdic-
tion, both as to Law and Fact, with such Ex-
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ceptions and under such Regulations as the
Congress shall make,!®

For many students of constitutional law,
the simple reading of these words ends the
matter.!* The language is clear and, for
them, conclusive. As Justice Noah Swayne
observed in Uniled States v. Hartwell's over
a century ago: “If the language be clear it is
conclusive. There can be no construction
where there is nothing to construe.”8

This understanding of Congress' power to
curtail the appellate jurisdiction of the Su-
preme Court is reinforced by Ex Parte
McCardle,’” the only Supreme Court deci-
sion that has directly addressed this issue.
In this post-Civil War case, the Court unani-
mously upheld a law that stripped the
Court of authority to hear appeals from
persons imprisoned during the Civil War
who sought release from custody under an
1867 habeas corpus statute. Republican
leaders in Congress feared that the Su-
preme Court, which had already indicated
hostility toward the Reconstruction pro-
gram, would use MecCardle to hold much of
that program unconstitutional. Consequent-
ly, Congress repealed the 1867 act on which
McCardle’s appeal was founded. This was an
obvious attempt by Congress to use the ex-
ceptions clause to deprive the Court of its
appellate power to review the substantive
constitutionality of congressional acts.
Moreover, the repealing act was not passed
until after the case already had been argued
before the Supreme Court. Nonetheless, the
Court at once dismissed the case for want of
jurisdiction. As Chief Justice Chase ex-
plained:

We are not at liberty to inquire into the
motives of the Legislature. We can only ex-
amine into its power under the Constitu-
tion; and the power to make exceptions to
the appellate jurisdiction of this court is
given by express words.

What, then, is the effect of the repealing
Act upon the case before us? We cannot
doubt as fo this. Without jurisdiction the
court cannot proceed at all in any cause, Ju-
risdiction is the power to declare the law,
and when it ceases to exist, the only func-
tion remaining to the court is that of an-
nouncing the fact and dismissing the
cause,!'8

For many scholars, then, the constitution-
al text, supplemented by the Court’s reflec-
tions on it in MeCardle, answers any ques-
tions concerning the constitutionality of
measures restricting the jurisdiction of the
Court. As they see it, the only real question
raised by congressional initiatives diminish-
ing the Court's appellate jurisdiction is “the
wisdom of doing so.”!?

Not everyone, however, is willing to con-
cede that these measures raise only policy
questions.?® Opinion on the constitutional-
ity of congressional curtailment of the
Court's appellate jurisdiction is divided, for
there are those who argue that such a
power could destroy the Court’s power of ju-
dicial review and, ultimately, undermine our
constitutional system of separation of
powers.?! They fear that if Congress had
the power to deprive the Supreme Court of
its appellate jurisdiction, Congress could
constitutionally “deny litigants Supreme
Court review in cases involving bills of at-
tainder, ex post facto laws, freedom of
speech, press and religion, unreasonable
search and seizure, equal protection of the
laws, right to counsel, and compulsory self-
inerimination."?? This parade of imaginary
horrors convinces some commentators that
Congress can no longer claim with good con-
science the authority to curtail the Court's
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appellate jurisdiction,?® and should Con-
gress nevertheless proceed to exercise this
authority, the Supreme Court ought not to
tolerate it,** but rather ought to invalidate
the offending measure.2s

Those who argue against Congress’ power
to make exceptions to the Court's appellate
jurisdiction find themselves in a most un-
comfortable bind. They are forced to deny
an explicit power of Congress, expressly
granted by the Constitution, in order to pro-
tect the Court’s implicit power of judicial
review, a power which has no textual
basis.?® To extricate themselves from this
bind, they commonly advance an argument
that has much in common with the argu-
ment advanced by the Court in United Steel-
workers of America v. Weber.2” In that case,
Justice Brennan observed that “‘a thing may
be within the letter of the statute and yet
not within the statute, because not within
its spirit. . . .”2® Similarly, those who would
limit Congress’ power to curtail the Court’s
appellate jurisdiction argue that congres-
sional power to make exceptions may be
within the letter of article III and yet not
constitutional, because not compatible with
the spirit of judicial review.2® Justice Rehn-
quist, dissenting in Weber, remarked that
Justice Brennan's line of argument was
worthy “not of jurists such as Hale, Holmes,
and Hughes, but of escape artists such as
Houdini. . . .”*° The same criticism is ap-
propriate with regard to the interpretation
of the exceptions clause, and perhaps even
more s0. At least in Weber, if the court were
mistaken in preferring the statute’s spirit
over its letter, the mistake could be easily
rectified, because “Congress may set a dif-
ferent [statutory] course if it so chooses."?!
A mistaken interpretation of the exceptions
clause would be difficult to rectify, however,
because a different course can be set only by
constitutional amendment.

The debate over Congress’ power to make
exceptions has been curious. One side cites
the letter of article IIT and concludes that
Congress’ power over the Court’s appellate
jurisdiction is absolute: “The power to make
exceptions to Supreme Court appellate ju-
risdiction is a plenary power, It is given in
express terms and without limitation, re-
gardless of the more modest uses that might
have been anticipated . ... In short, the
clause is complete exactly as it stands.'32
The opposition in this debate invokes the
spirit of judicial review and insists that “the
long accepted power of ultimate resolution
of constitutional questions by the Supreme
Court” must not be disturbed.?®* Given the
nature of this debate, neither side can win,
because each is talking past the other.¢
There is, however, a clear loser—the Consti-
tution, which is presented as a fatally
flawed document that neither says what it
means nor means what it says, This Article
asserts that the Constitution is not flawed
in this respect and that the spirit of judicial
review is altogether consistent with the
letter of Congress’ powers under article IIIL.
This Aricle will examine the arguments on
behalf of Congress’ power to make excep-
tions to the Court's appellate jurisdiction
and systematically challenge the spirited
objections of those who seek to protect the
Court's power to interpret the Constitution
by ignoring the Constitution.

I1. THE ARGUMENT FOR PLENARY
CONGRESSIONAL POWER

Those who argue that Congress has plena-

ry power over the Court’s appellate jurisdic-

tion present a straightfoward case based on

three kinds of evidence: the text of the Con-
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stitution; the intention of the framers; and
the firm, consistent, and unwavering under-
standing of the Supreme Court, Although
further consideration of the clear and con-
clusive words of article III is unnecessary,
an examination of what the framers meant
when they used those words and how the
Supreme Court has interpreted them is in
order.

A. The Intent of the Framers

No evidence in the records either of the
Federal Convention of 1787 or of the vari-
ous state ratifying conventions would indi-
cate that Alexander Hamilton’s words in
The Federalist, No. §0 were not representa-
tive of the understanding of virtually the
entire founding generation. In that essay,
Hamilton reviewed in detail the powers of
the federal judiciary and observed that “[i1f
some partial inconveniences should appear
to be connected with the incorporation of
any of them into the plan, it ought to be
recollected that the national legislature will
have ample authority to make such exrcep-
tions and to prescribe such regulations as
will be calculated to obviate or remove these
inconveniences."?s

The Federal Convention spent very little
time debating the jurisdiction of the federal
judiciary.®® On July 24, nearly two months
after the Convention began, the delegates
agreed to submit the various resolutions
they had approved to the Committee of
Detail, so that it might “report a Constitu-
tion comfortable to the Resolutions passed
by the Convention.”?? Their submission
concerning the federal judiciary was most
rudimentary: “[Tlhe jurisdiction of the na-
tional Judiciary shall extend to Cases aris-
ing under the Laws passed by the general
Legislature, and to such other Questions as
involve the national Peace and Harmony,"?8
Nevertheless, the Committee of Detail
transformed this vague resolution into lan-
guage that is almost identical to article III,
section 2. After defining the Supreme
Court's original jurisdiction, the committee
provided that “in all the other cases before
mentioned, it [jurisdiction] shall be appel-
late, with such exceptions and under such
regulations as the Legislature shall
make."3®

Although the Report of the Committee of
Detail was presented to the Convention on
August 6, 1787, the judicial article was not
taken up for consideration until August 27.
On that date, Dr. Samuel Johnson of Con-
necticut suggested that the power of the ju-
diciary ought to extend to equity as well as
law—and moved to insert the words “both in
law and equity” after the words U.S.4° This
proposal was adopted. After an intervening
discussion, “Mr, Governeur Morris [(of
Pennsylvanial wished to know what was
meant by the words ‘In all the cases before-
mentioned it (jurisdiction) shall be appel-
late with such exceptions &ec,” whether it
extended to matters of fact as well as law—
and to cases of Common law as well as Civil
law.”4! James Wilson, the principal archi-
tect of the draft reported by the Committee
of Detail, answered that the committee
meant “facts as well as law & Common as
well as Civil law."** No comments were
forthcoming from other members of the
Committee, presumably indicating their
agreement with Wilson's answer. To remove
all doubt, however, Mr. Dickinson of Dela-
ware moved to add the words “both as to
law & fact” after the word “appellate,”
which was agreed to by unanimous con-
sent.+*

Acceptance of this addition concluded the
discussion.** No questions were raised con-
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cerning Congress’' plenary power to make
exceptions. The conclusion is inescapable:
both the words chosen by the delegates and
the discussion surrounding their choices of
these words suggest an unlimited congres-
sional power over the Court’s appellate ju-
risdiction. John Marshall accurately sum-
marized the delegates’ intentions when he
declared in the Virginia Ratifying Conven-
tion that “Congress is empowered to make
exceptions to the appellate jurisdiction, as
to law and fact, of the Supreme Court.
These exceptions certainly go as far as the
legislature may think proper for the inter-
est and liberty of the people.”+s

B. The Court’s Consistent Support for Plena-

ry Congressional Power

Although “the ultimate touchstone of
constitutionality is the Constitution itself
and not what [the judges] have said about
it,'"+® it is nevertheless significant to observe
that the Supreme Court's holdings concern-
ing the exceptions clause are altogether
consistent with both the express words of
article III, section 2, and the manifest inten-
tion of the framers.*” The Court, of course,
had addressed directly an actual congres-
sional contraction of its appellate jurisdic-
tion only once.** Nevertheless, it has on nu-
merous occasions taken the opportunity to
reflect more generally on the nature and
extent of Congress' article III powers. A
brief consideration of these reflections re-
veals the Court’s firm and unwavering un-
derstanding from the opening days of the
republic to the present.

In the first of the relevant cases, Wiscart
v. Dauchy,*® Chief Justice Oliver Ellsworth
acknowledged that “even the [Court's] ap-
pellate jurisdiction is ... qualified; inas-
much as it is given ‘with such exceptions,
and under such regulations, as Congress
shall make."”5° He then drew what he con-
sidered to be the necessary conclusion from
the Court’s qualified jurisdiction: “If Con-
gress has provided no rule to regulate our
proceedings, we cannot exercise an appel-
late jurisdiction; and if the rule is provided,
we cannot depart from it.”s! Ellsworth's
opinion is especially weighty, as he had
been a delegate to the Federal Convention
and had served on the Committee of Detail
that drafted the exceptions clause.

Ellsworth's conception of the Court's ju-
risdiction continued in an unwavering line
through five consecutive chief justices,®?
Thus, Chief Justice John Marshall in
United States v. More®*® argued that an af-
firmative grant of certain appellate power
by Congress is an implied denial of all ap-
pellate power not mentioned: “[Als the ju-
risdiction of the court has been described, it
has been regulated by Congress, and an af-
firmative description of its power must be
understood as a regulation, under the Con-
stitution, prohibiting the exercise of other
powers than those described.”s* Marshall
elaborated upon this argument in Duros-
seau v. United States.5®

The appellate powers of this court are not
given by the judicial act. They are given by
the Constitution. But they are limited and
regulated by the judicial act, and by such
other acts as have been passed on the sub-
ject. When the first legislature of the Union
proceeded to carry the third article of the
Constitution into effect, they must be un-
derstood as intending to execute the power
they possessed of making exceptions to the
appellate jurisdiction of the Supreme
Court.5*®

Marshall's successor, Chief Justice Taney,
likewise acknowledged the utter dependency
of the Court’s appellate jurisdiction upon
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acts of Congress: “By the Constitution of
the United States, the Supreme Court pos-
sesses no appellate power in any case, unless
conferred upon it by act of Congress; nor
can it, when conferred, be exercised in any
other form, or by any other mode of pro-
ceeding, than that which the law pre-
scribes,"s7

Chief Justice Chase’s statements in
MecCardle concerning the letter of article
III, section 2 have already been consid-
ered.®® Chase not only recognized Congress’
power over the Court’s appellate jurisdic-
tion, but also made an important contribu-
tion to our understanding of the role of the
Court: “[Jludicial duty is not less fitly per-
formed by declining ungranted jurisdiction
than in exercising firmly that which the
Constitution and the laws confer,"*®

Finally, in The “Francis Wright,’®° Chief
Justice Waite affirmed and extended what
his predecessors had argued:

What [the appellate powers of the Su-
preme Court] shall be, and to what extent
they shall be exercised, are and always have
been, proper subjects of legislative control.
Authority to limit the jurisdiction necessari-
ly carries with it authority to limit the use
of the jurisdiction. Not only may whole
classes be kept out of the jurisdiction alto-
gether, but particular classes of questions
may be subjected to re-examination and
review, while others are not.%!

In the same opinion, Waite also referred
to “the rule, which has always been acted
on since, that while the appellate power of
this court under the Constitution extends to
all cases within the judicial power of the
United States, actual jurisdiction under the
power is confined within such limits as Con-
gress sees fit to prescribe,”¢2

Not all judicial support for the opinion
that the letter of article III, section 2 is
clear and conclusive comes from eighteenth
and nineteenth century jurists. For exam-
ple, while dissenting on other issues in
Yakus v. United Stales,®® Justice Wiley Rut-
ledge unequivocally affirmed that “Con-
gress has plenary power to confer or with-
hold appellate jurisdiction.”®* Similarly, in
National Mutual Insurance Co. v. Tidewater
Transfer Co.,%% Justice Frankfurter noted
that:

Congress need not establish inferior
courts; Congress need not grant the full
scope of jurisdiction which it is empowered
to vest in them; Congress need not give this
Court any appellate power; it may withdraw
appellate jurisdiction once conferred and it
may do so even while a case is sub judice, Ex
parte McCardle. . . .%*

For many, then, the words of the Consti-
tution, the intention of the founding gen-
eration, and the unwavering opinion of the
Supreme Court all clearly, consistently, and
unequivocally reveal a constitutional plan
for the courts:

[That plan is] quite simply that the Con-
gress could decide from time to time how far
the federal judicial institution should be
used within the limits of the federal judicial
power; or, stated differently, how far judi-
cial jurisdiction should be left to the state
courts, bound as they are by the Constitu-
tion as “the supreme law of the
Land . . . any Thing in the Constitution or
Laws of any State to the Contrary notwith-
standing.”®?

III. ARGUMENTS AGAINST ABSOLUTE CONGRES-
SIONAL POWER OVER THE COURT'S APPELLATE
JURISDICTION

Those who place the spirit of judicial
review over the letter of article III and who
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insist that Congress’ power under the excep-
tions clause is either limited or nonexistent
make a variety of arguments that can be re-
duced to seven general headings.®® One con-
tention is that those who rely on the letter
of article III have misconstrued the lan-
guage of that article. A second contention
insists that Ex Parte McCardle®® is a very
narrow holding with little or no application
beyond its facts. A third argument asserts
that the power Congress originally pos-
sessed under article III, section 2 has been
effectively repealed by the passage of time.
A fourth argument contends that Congress
cannot make exceptions that would destroy
the essential role of the Supreme Court. A
fifth and related contention maintains that
Congress’ power to curtail the Court's juris-
diction is qualified by the constitutional
principles of separation of powers and feder-
alism. A sixth claim argues that Congress is
limited in its ability to make exceptions by
other constitutional provisions, such as
those found in the Bill of Rights and the
fourteenth amendment. Finally, a seventh
argument contends that congressional con-
traction of the Court’s appellate jurisdiction
cannot be unconstitutionally motivated,
that is to say Congress cannot have as its
goal or objective the displacement of a dis-
favored judicial precedent.

‘What animates those who make these ar-
guments is their conviction that the spirit of
judicial review is jeopardized by the letter
of article III. Because those who contend
that Congress has plenary power over the
Court's appellate jurisdiction generally have
been content to rely simply on the letter of
the Constitution and have felt no particular
obligation or rebut these arguments, these
general claims have gone largely unchal-
lenged.”® Little effort has been made to
show that the traditional concept of judicial
review?! is wholly consonant with the letter
of article III. In the following analysis of
these arguments, such an effort will be
made,

A. The Argument from Textual Construction

The first of the arguments against Con-
gress' plenary powers under the exceptions
clause is that those who rely on the letter of
article III have misconstrued the meaning
of its words. Variations of this argument
exist, with Leonard Ratner focusing on how
the word “exceptions” was commonly used
at the time of the Federal Convention,’?
and with such scholars as Irving Brant,”®
Henry Merry,’* and Raoul Berger’® con-
cerning themselves with the meaning of the
phrase “both as to Law and Fact.”

From a survey of dictionaries existing at
the time of the Federal Convention, Ratner
finds that an exception was generally de-
fined “as an exclusion from the application
of a general rule or description.”?® This def-
inition indicates that “an exception cannot
destroy the essential characteristics of the
subject to which it applies.””” On this basis,
Ratner argues that Congress’ power to
make exceptions to the Court's appellate ju-
risdiction is not plenary; any exceptions it
makes must be narrower in application than
the description of the Court’s entire appel-
late jurisdiction.”® This ostensible limitation
on Congress’ power, however, is essentially
meaningless. If an exception implies some
residuum of jurisdiction, Congress can meet
this test by excluding everything but, for
example, patent cases. As one of the inter-
locutors in Henry Hart's famous dialogue
remarks: “This is so absurd, and it is so im-
possible to lay down any measure of a neces-
sary reservation, that it seems to me the
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language of the Constitution must be taken
as vesting plenary control in Congress."7?

A more ingenious, if ultimately no more
successful variation of this argument
against Congress’ plenary power under arti-
cle III, section 2 focuses on the meaning of
the phrase, “both as to Law and Fact.”
Those who make this argument refuse to
concede that the framers of the Constitu-
tion intended to vest Congress with the
power to effect the wholesale destruction of
judicial review. Rather, they insist, the
“sole purpose of the exceptions clause was
to permit Congress to limit appellate juris-
diction over questions of fact in cases at
law."#¢ Irving Brant, a noted historian, pro-
vides the most recent and sophisticated ver-
sion of this argument. He contends that as a
result of an unfortunate placement of
commas in the phrase, “Jurisdiction, both
as to Law and Fact,” the words “both as to
Law and Fact” appear to be a parenthetical,
and the modifying clause beginning “with
such Exceptions’” seems to attach to “Juris-
diction,” when, in fact, what the entire ex-
ceptions clause was meant to modify is
simply appellate jurisdiction of questions of
thlni

At the time of the Federal Convention,
considerable diversity in legal practice exist-
ed among the states, both with respect to
cases in common and civil law and particu-
larly with respect to cases in equity and
maritime jurisdiction. Re-examination of
factual issues was permitted in some states,
but was not permitted in others. Under its
appellate jurisdiction, the Supreme Court
inevitably would be called upon to review
cases where questions of fact were central
and at issue. This prospect, however, raised
the spectre of the Supreme Court having
the power to overturn a jury's findings of
fact in a criminal case. According to Brant,
the problem faced by the Convention was to
draft a provision that would permit the
Court to review questions of fact in civil,
equity, and maritime cases, but that would
prevent it from abusing this power by retry-
ing facts found by juries in criminal cases.
Given the tremendous diversity among the
states, drafting a constitutional clause to re-
solve this problem was all but impossible.
Therefore, Brant argues, the framers took
the easy way out and drafted language
(albeit, Brant concedes, poorly punctuated
language) that left the whole issue for han-
dling by the Congress through the medium
of the exceptions clause. The exceptions
clause thus was “fashioned to meet the
principal criticism of the appellate jurisdic-
tion, its inclusion of matters in ‘fact.”’82

Despite Brant's ingenuity, and that of
Merry and Berger as well, this interpreta-
tion of the exceptions clause ultimately
fails. This interpretation cannot be recon-
ciled with the actual words and punctuation
of the Constitution. Had the framers in-
tended what Brant alleges they intended,
they obviously were possessed of the neces-
sary skills to have conveyed clearly that in-
tention.®* Similarly, Brant's interpretation
cannot be squared with the proceedings of
the Convention. What the Committee of
Detail presented to the Convention in no
way suggested that Congress’ power to
make exceptions to the Court’s appellate ju-
risdiction was limited to the treatment of
factual issues. Quite the contrary, the only
discussion in the Convention relating to the
exceptions clause centered on whether the
Court was to have power to review questions
of fact, not whether Congress’ power to cur-
tail the Court's jurisdiction was limited to
such question,#4
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Nor can Brant's interpretation survive ex-
posure to the post-Convention statements of
Edmund Randolph and Alexander Hamil-
ton. When the exceptions clause was before
the Virginia State Ratifying Convention,
Randolph, who had participated in the Fed-
eral Convention, Randolph, who had par-
ticipated in the Federal Convention, de-
clared that “[ilt would be proper to refer
here to any thing that could be understood
in the federal court. [Congress] may except
generally both as to law and fact, or they
may except as to law only, or fact only,"®®
Alexander Hamilton also stressed that Con-
gress’' power to make exceptions applied to
law as well as to facts: “The supreme court
will possess and appellate jurisdiction, both
as to law and fact, in all the cases referred
to them, but subject to any erceptions and
regulations which may be thought advisa-
ble."#¢ Hamilton remarked that the proprie-
ty of Congress’ power to except matters of
law from the Supreme Court’s appeliate ju-
risdiction “has scarcely been called into
question.”#? [Cllamors have been loud,” he
noted, only with respect to granting the
Court any appellate jurisdiction over mat-
ters of fact.®® In an effort to quiet the fear
of those alarmed by the prospect of any ap-
pellate retrial of facts found by a jury,
Hamilton declared, again clearly contrary to
Brant's contention, that “the Supreme
Court shall possess appellate jurisdiction,
both as to law and fact, and that this juris-
diction shall be subject to such exceptions
and regulation as the national legislature
may prescribe.’®® All of this merely reaf-
firms Hamilton’s assurance that if any “in-
conveniences” should arise from the powers
the Constitution grants to the federal judi-
ciary, Congress will have authority to make
such exceptions and to prescribe such regu-
lations as it believes necessary “to obviate or
remove these inconveniences."?°

Finally, Brant's interpretation is funda-
mentally at odds with an unwavering line of
judicial opinion beginning with Chief Jus-
tice Ellsworth, himself a delegate to the
Federal Convention and a member of the
Committee of Detail, and extending to the
present.®!

B. Reliance on Ex Parte McCardle

A second major argument against Con-
gress' claim to plenary power under article
111, section 2 centers on the meaning of Ex
Parte McCardle.”®* Rather than supporting
Congress' claim as is commonly maintained,
several scholars contend that McCardle con-
cedes nothing to Congress.*® They note that
in McCardle the Court carefully pointed out
that the repealing act of 1868°¢ did not
affect judicial authority to issue writs of
habeas corpus under section 14 of the Judi-
ciary Act of 1789:

Counsel seem to have supposed, if effect
be given to the repealing act in question,
that the whole apellate power of the court,
in cases of habeas corpus is denied. But this
is an error. The [repealing] act of 1868 does
not except from that jurisdiction any cases
but appeals from the Circuit Courts under
the act of 1867. It does not affect the juris-
diction which was previously exercised.?s

These scholars further note that this
statement was reaffirmed a few months
later in Ex Parte Yerger.®® In Yerger, on a
petition for habeas corpus, the Court re-
viewed a circuit court decision denying the
writ to a civilian awaiting trial by a military
commission for violating the Reconstruction
Acts, Without the slightest hesitation, the
Supreme Court unanimously sustained its
jurisdiction and held that the repealing act
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of 1868 did not affect its authority under
the Judiciary Act of 1789 to issue the writ.®?
Thus, these scholars argue, McCardle does
not sanction congressional impairment of
the Court’s jurisdiction:

The [repealing] statute did not deprive
the Court of jurisdiction to decide McCar-
dle’s case; he could still petition the Su-
preme Court for a writ of habeas corpus to
test the constitutionality of his confine-
ment. The legislation did no more than
eliminate one procedure for Supreme Court
review of decisions denying habeas corpus
relief while leaving another equally effica-
cious one available.?®

These scholars also look to United States
v. Klein,*® decided two years after Yerger, in
which the Court held that Congress could
not enact legislation to eliminate an area of
Jjurisdiction in order to control the results in
a particular case. Klein sued in the Court of
Claims under an 1863 statute that allowed
the recovery of land captured or abandoned
during the Civil War if the claimant could
prove he had not assisted in the rebel-
lion.'?° Relying on an earlier Supreme
Court decision!°! that a presidential pardon
proved conclusively that the recipient of the
pardon had not aided the rebellion, Klein
prevailed in the Court of Claims. While the
government’s appeal to the Supreme Court
was pending, Congress passed a statute pro-
viding that a presidential pardon would not
support a claim for captured property, and
that acceptance of a pardon for participa-
tion in the rebellion, without a disclaimer of
the facts recited, was conclusive evidence
that the claimant had aided the enemy.'°®
Furthermore, the statute provided that no
proof of such pardon and acceptance, which
could be heard summarily, the jurisdiction
of the federal judiciary in the case should
cease, and the Court of Claims should forth-
with dismiss the suit such claimant.!'?® As
Chief Justice Chase remarked: “The sub-
stance of this enactment is that an accept-
ance of a pardon, without disclaimer, shall
be conclusive evidence of the acts pardoned,
but shall be null and void as evidence of the
rights conferred by it both in the Court of
Claims and in this court on appeal.”!%¢ The
Supreme Court held the act to be unconsti-
tutional because it subverted the judicial
process by prescribing “a rule for the deci-
sion of a cause in a particular way,”'°® and
it also infringed upon the constitutional
power of the executive by impairing the
effect of a pardon.to¢

These efforts to construe McCardle nar-
rowly and to employ Yerger and Klein to
protect the spirit of judicial review from the
letter of article III, section 2, however, are
unsuccessful, Neither McCardle nor Yerger
in any way suggests that the Court would
have been justified in invalidating the act of
1868 if the act had excepted from the Su-
preme Court’s appellate jurisdiction cases
arising under section 14 of the Judiciary Act
of 1789. Quite the contrary, as Chief Justice
Chase noted in MecCardle, judicial duty en-
tails the refusal to exercise ungranted juris-
diction as well as the obligation to exercise
jurisdiction when it is conferred by the Con-
stitution or by law.!°" McCardle and Yerger
are wholly faithful to Justice Chase’s under-
standing. In McCardle, the Court declined
to exercise jurisdiction that had been posi-
tively excepted by the repealing act of 1868.
In Yerger, the Court firmly exercised juris-
diction that the Judiciary Act of 1789 con-
ferred and which the repealing act in no
way limited. Thus, the Court on both occa-
sions acted consistently with Chief Justice
Marshall’s observation in Cohens v. Virgin-
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ia.19% ‘““We have no more right to decline the
exercise of jurisdiction which is given, than
to usurp that which is not given. The one or
the other would be treason to the constitu-
tion,'"10e

Similarly, reliance on Klein is misplaced.
Klein involved a congressional attempt to
forbid the Court from giving the effect to
evidence which, in the Court’s judgment,
such evidence should have, and directed the
Court to give the evidence an effect precise-
ly contrary.!!® In Klein, Congress sought to
curtail the appellate jurisdiction of the Su-
preme Court to obtain a particular result in
a specific case; by so doing, Congress “inad-
vertently passed the limit which separates
the legislative from the judicial power.”!1!
Congress' action in Klein is altogether dif-
ferent from congressional contractions of
the Court’s jurisdiction that seek merely to
shift the determination of any result, what-
ever that result might be, to the lower fed-
eral or state courts, both of which are also
bound by the Constitution as the supreme
law of the land.'** Shifting jurisdiction to
lower federal or state courts is wholly per-
missible, and the Court in Klein declared as
much, acknowledging that “if this Act did
nothing more . . . [than] simply deny the
right of appeal in a particular class of cases,
there could be no doubt that it must be re-
garded as an exercise of the power of Con-
gress to make ‘such exceptions from the ap-
pellate jurisdiction’ as should seem to it ex-
pedient.” 113
C. The Contraction of Congress' Power Due

to the Passage of Time

A third argument against the letter of ar-
ticle III operates from the perspective of
what Justice Rehnquist has called the
“living Constitution with a vengeance, !4
This argument is based on the premise that
congressional “control over the Court's ap-
pellate jurisdiction has in effect now been
repealed by the passage of time and by the
recognition that exercise of such power
would be in the truest sense subversive of
the American tradition of an independent
judiciary.”1'5s C. Herman Pritchett, who is
closely identified with this position, argues
that while the language of article III, sec-
tion 2 may have seemed reasonable in 1787,
s0, too, did choosing a President by indirect
election.!® QOriginally, the Supreme Court
was just a few words in an unadopted docu-
ment; today, however, it is the most respect-
ed judicial body in the world and has the
authority to determine the constitutionality
of acts of Congress.'!'” Given these changes
in conditions, “Congress can no longer claim
with good conscience the authority granted
by article III, section 2."118

The assertion that new conditions can
amend the clear language and intent of the
exceptions clause is subject to considerable
doubt. Changing circumstances!'® and the
passage of time may be considered in the in-
terpretation and adaptation of such broadly
phrased constitutional provisions as the due
process and commerce clauses. These
clauses were drafted expansively to allow
evolving interpretations as time might re-
quire. Neither the language of the excep-
tions clause nor the debates of the Conven-
tion, however, indicate that the framers in-
tended such broad adaptations of article III.
Changing circumstances can neither alter
nor amend the meaning of clear and un-
equivocal language in the Constitution.!2°
Even Pritchett recognizes this, at least with
respect to the other constitutional feature
he regards as anachronistic—indirect elec-
tion of the President. Thus, rather than
contending that the Electoral College has
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been repealed by history, Pritchett served
on and supported the policies of an Ameri-
can Bar Association blue ribbon commission
that proposed a constitutional amendment
formally abolishing the Electoral College
and substituting in its place direct election
of the President.!?!

Many provisions of the Constitution, of
course, are phrased broadly, thus permitting
flexible interpretations that adapt the docu-
ment to changing circumstances. Nonethe-
less, even when such broad phrasing exists,
the goal must be “adaptation within the
Constitution rather than adaptation of the
Constitution.”'22 The terms of article III,
however, are not phrased so broadly and no
doubt exists as to the framers’ intent.
Unless the Court is to be permitted to disre-
gard the outer rational limits of constitu-
tional language—all to protect its role as
principal interpretor of that language—the
“passage of time theory” cannot be legiti-
mately employed to amend the letter of the
exceptions clause.

D. The “Essential Functions” Argument

A fourth argument against Congress’
power to curtail the appellate jurisdiction of
the Supreme Court is that Congress cannot
constitutionally make any exceptions that
will destroy what is variously described as
the Court’'s essential role or function.!2?
“[Tlhe [exceptions] clause means ‘With
such exceptions and under such regulations
as Congress may make, not inconsistent
with the essential function of the Supreme
Court under this Constitution."’!24 This ar-
gument, however, is also fraught with diffi-
culties. It makes the Court itself the final
arbiter of the extent of its powers. The ar-
gument contends not only that the essential
functions of the Court cannot be limited,
but also that the Court exclusively, and not
the Congress, is to determine what func-
tions are, in fact, essential, This interpreta-
tion of the exceptions clause cannot be sus-
tained:

It is hardly in keeping with the spirit of
checks and balances to read such a virtually
unlimited power into the Constitution. If
the Framers intended so to permit the Su-
preme Court to define its own jurisdiction
even against the will of Congress, it is fair
to say that they would have made that in-
tention explicit. 125

Nothing in the text of the exceptions
clause or in any Supreme Court opinion ad-
dressing this subject suggests that Congress'
power under article III, section 2 is limited
to making '“inessential’ exceptions.'!2¢ The
distinction between the “essential” and “in-
essential” functions of the Court is, of
course, wholly extraconstitutional. Conse-
quently, those who draw this distinction on
the Court's behalf are not limited by the
letter of the Constitution but, rather, are
free to define the Court and its essential
role and functions as they see fit. Not sur-
prisingly, given the absence of any constitu-
tional restrictions (or, more precisely, given
their refusal to recognize and abide by any
constitutional restrictions), proponents of
this interpretation advance and defend a
wide variety of definitions. Thus, Henry
Hart, who first propounded this argument,
defines the essential role of the Supreme
Court as serving as a check on the coordi-
nate branches of government to keep them
from destroying the Constitution.!?? Leon-
ard Ratner offers a slightly different view,
stressing the Court’s “essential constitution-
al functions of maintaining the uniformity
and supremacy of federal law.”!*® In con-
trast, Archibald Cox asserts that the “‘chief
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function of the Supreme Court is to protect
human rights.”!2* Even more expansively,
Paul Brest accords a special role for the
Court in promoting “individual rights and
decision making through democratic proc-
m."no

Although considerable variety exists
among these definitions of the Court and its
essential role, they share one common ele-
ment. Central to all formulations of this ar-
gument is an activist view of the judiciary.
Only through frequent recourse to judicial
review will the Court be able to perform the
essential functions judicial activists assign
to it. Quite naturally, proponents of the es-
sential functions argument see Congress’
plenary powers under article III, section 2
as a threat to judicial activism.!?! These
proponents, therefore, strive to distort or
obscure the letter of the exceptions clause,
thereby rendering secure the spirit of judi-
cial review that animates their judicial ac-
tivism,. 132

The incompatibility that proponents of
the essential functions argument perceive
between the letter of article III and the
spirit of judicial review is almost exclusively
attributable to the way in which they have
defined the essential role and function of
the Supreme Court. Their expansive view of
what the Court should do obviously is
threatened by language that gives to Con-
gress the power to except from the Court's
appellate jurisdiction the cases necessary to
sustain the Court’s activist role.'*® This per-
ceived incompatibility, however, can be
avolided entirely if the Court’s essential role
is defined more modestly:

Federal Courts, including the Supreme
Court, do not pass on constitutional ques-
tions because there is a special function
vested in them to enforce the Constitution
or police the other agencies of government.
They do so rather for the reason that they
must decide a litigated issue that is other-
wise within their jurisdiction and in doing
so must give effect to the supreme law of
the land.!2¢

This more limited conception of the role
of the Court is consistent not only with the
actual provisions of the Constitution, but
also with Hamilton's original defense of ju-
dicial review in The Federalist, No. 78'%% and
Chief Justice Marshall’s establishment of
judicial review in Marbury v. Madison.'%®
Moreover, because this interpretation re-
gards the Court's power of judicial review as
extending no further than to cases other-
wise within its jurisdiction, which jurisdic-
tion is subject to such exceptions as Con-
gress shall make, this interpretation reflects
the compatibility of the letter of article III
and the spirit of judicial review.!37
E. The Separation of Powers/Federalism Ar-

gument

A fifth contention closely related to the
essential functions arguments is that Con-
gress' power under the exceptions clause is
limited by the constitutional principles of
separation of powers and federalism.!2®

If Congress also has plenary control over
the appellate jurisdiction of the Supreme
Court, then . . . Congress [could] by statute
profoundly alter the structure of American
government. It [could] all but destroy the
coordinate judicial branch and thus upset
the delicately poised constitutional system
of checks and balances. It [could] distort
the nature of the federal union by permit-
ting each state to decide for itself the scope
of its authority under the Constitution, It
[could] reduce the supreme law of the land
as defined in article VI to a hodgepodge of
inconsistent decisions by making fifty state
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courts and eleven federal courts of appeal
the final judges of the meaning and applica-
tion of the Constitution, laws, and treaties
of the United States.!s?

This contention, too, Is flawed, because it
rests on a superficial understanding of the
political principles of the Constitution.

Those who would limit Congress' power
under article III, section 2 stress that use of
the exceptions clause constitutes an attack
on the status and independence of the
Court and thereby jeopardizes the principle
of separation of powers.'*® These criticisms
are groundless, In our constitutional system,
the judiciary is not supposed to be entirely
independent; neither is the legislative nor
executive branch. Separation of powers does
not entail complete independence. The
framers did not intend the branches of gov-
ernment to be wholly unconnected with
each other,'4! rather, the framers sought to
create a government in which the branches
would be so connected and blended, as to
give to each a constitutional control over
the others.!'*? The framers accomplished
this blending “by so contriving the interior
structure of the government ... that its
several constituent parts, . . . [are] by their
mutual relations, the means of keeping each
other in their proper places.”!4? The result
is a government consisting of three coordi-
nate and equal branches, each performing a
blend of functions, thereby balancing, as op-
posed to merely separating, powers.144

The term separation of powers is, in fact,
a misnomer. The framers created not so
much a government of separated powers as
one of “separated institutions sharing
powers.”'45 This sharing of powers allows
the branches to have a “mutual influence
and operation on one another. Each part
acts and is acted upon, supports and is sup-
ported, regulates and is regulated by the
rest.””'4® Thus, the three branches, includ-
ing the judiciary, are intended to move “in a
line of direction somewhat different from
that, which each acting by itself, would
have taken; but, at the same time, in a line
partaking the natural direction of each, and
formed out of the natural direction of the
whole—the true line of public liberty and
happiness.'” 147

The framers recognized that power is, by
nature, encroaching, whether it be legisla-
tive, executive, or judicial.'*® They solved
the problem of “the encroaching spirit of
power’14¢ by balancing the powers assigned
to each of the three branches so that each
branch could effectively check, but not con-
trol, the other two. Furthermore, the fram-
ers did not give any one branch the author-
ity to decide whether its powers encroached
on the others. “[Nlone of [the three
branches], it is evident, can pretend to an
exclusive or superior right of setting the
boundaries between their respected
powers,''150

The framers did not consider the judiciary
exempt from the operation of these princi-
ples, although they did not consider the ju-
diciary to be the least dangerous of the
three branches because they had given the
judiciary the least amount of power.

Whoever, attentively considers the differ-
ent departments of power must perceive,
that, in a government in which they are sep-
arated from each other, the judiciary, from
the nature of its functions, will always be
the least dangerous to the political rights of
the Constitution; because it will be least in
its capacity to annoy or injure them. The
Executive not only dispenses the honors,
but holds the sword of the community. The
legislature not only commands the purse,
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but prescribes the rules by which the duties
and rights of every citizen are to be regulat-
ed, The judiciary, on the contrary, has no
influence over either the sword or the
purse; no direction either of the strength or
of the wealth of the society; and can take no
active resolution whatever. It may truly be
sald to have neither force nor will but
merely judgment; and must ultimately
depend upon the aid of the executive arm
even for the efficacy of its judgments.'5!

Although the framers regarded the judici-
ary as having the least capacity, because of
the very nature of its functions, to be dan-
gerous, the framers recognized that judicial
power could be arbitrary and oppressive.
The framers expected that the arbitrary dis-
cretion of the courts could be “bound down
by strict rules and precedents which serve to
define and point out their duty in every par-
ticular case that comes before them.”'%2 Ad-
ditionally, the framers provided the other
branches with powers to check judicial en-
croachments. Thus, the framers provided
for congressional appropriation of money
for the judicial branch, presidential ap-
pointment and senatorial confirmation of
judges, and congressional power to define
entirely the jurisdiction of the inferior fed-
eral courts. The framers also provided for
the impeachment of judges by the House of
Representatives and the trial of impeached
judges by the Senate—what The Federalist
called “a complete security” against “the
danger of judiciary encroachments on the
legislative authority.”!®s Finally, the fram-
ers of the Constitution provided the legisla-
tive branch with ample authority under ar-
ticle III, section 2, so that if “some partial
inconveniences” were to arise as a result of
the judicial branch's exercise of its powers,
Congress could make such exceptions and
prescribe such regulations “‘as will be calcu-
lated to obviate or remove these inconven-
iences,”154

Thus, the framers never intended for judi-
cial power to be absolute or for the judiciary
to be completely independent. Just as they
provided checks upon the legislative and ex-
ecutive branches, so too the framers includ-
ed mechanisms to restrain the judiciary.
The exceptions clause was one such mecha-

Those who contend that Congress' power
under the exceptions clause is limited by
the constitutional principle of federalism
betray an equally superficial understanding
of the political principles of the Constitu-
tion. They contend with Leonard Sager,
that Congress cannot restrict Supreme
Court supervision of state conduct if such
supervision is necessary to insure uniform
judicial interpretation and state compliance
with federal constitutional norms.**% If the
Supreme Court were restricted by Congress
in such a manner, such restriction would,
they fear, reduce the supremacy clause to a
virtual nullity, Sager goes so far as to argue
that if the states were not answerable to the
Supreme Court, the Constitution would
have “little to recommend it over the Arti-
cles of Confederation.”'*® This view is defi-
cient in a number of particulars.

This view reflects a common mispercep-
tion concerning the nature of American fed-
eralism. The framers relied on federalism,
as they also relied on separation of powers
and the multiplicity of interests in an ex-
tended republic, to achieve their constitu-
tional objectives—the creation and oper-
ation of an efficient and powerful guarantor
of rights and liberties organized around the
principle of qualitative majority rule,!s?
The framers sought a “Republican remedy
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for the disease most incident to the Repub-
lican Government.”!*® That disease was the
tension between majority tyranny and
democratic ineptitude.!®® The framers saw
the federalism they were creating as con-
tributing to that Republican remedy. Their
federalism, however, was not merely a divi-
sion of power between the national govern-
ment and the state governments; it was also
a blending of federal elements into the
structure and procedures of the central gov-
ernment itself.!®® An obvious example of
this blending is the mixture into the Senate
of the federal principle of equal representa-
tion of all the states.!®! The framers recog-
nized that this principle, when joined with
bicameralism and separation of powers,
could contribute directly to qualitative ma-
jority rule. For a measure to become law,
for example a measure controlling the ap-
pellate jurisdiction of the Supreme Court, it
would have to pass the Senate where, be-
cause of the federal principle of equal repre-
sentation, the presence of a nationally dis-
tributed majority and the moderating ten-
dencies associated therewith would be guar-
anteed.

To the framers, federalism also meant
that the same relationship that existed be-
tween the citizen and the individual state
also would exist, at least with regard to
those functions specified in article I, section
8, between the citizen and the centralized
national government. This is a crucial dif-
ference between between the Constitution
and the Articles of Confederation, and one
which Professor Sager apparently over-
looks.'®2 Under the Constitution, the na-
tional government need not gain the coop-
eration of a state to regulate the behavior
of the state’s citizens, for they are also citi-
zens of the United States. In fact, even if a
state actively attempted to frustrate the
wishes of the national government, the na-
tional government, through either legisla-
tive or judicial action, could reach the citi-
zenry and hold them personally accountable
for their actions. This is a significant differ-
ence between the Constitution and the Arti-
cles of Confederation: the national govern-
ment can govern the individual directly and
need not rely on the good will or coopera-
tion of state intermediaries.

Similarly, if the Congress, moderated in
its judgments by the nationally distributed
majorities that are assured by the federal
principle of equal representation of all
states in the Senate, restricts the appellate
jurisdiction of the Supreme Court in a cer-
tain subject matter area because Congress
has concluded that the Court’s decisions in
that area have unduly limited the states,
Congress' action can hardly be described as
placing the supremacy clauses in jeopardy.
Rather, Congress is simply exercising its
power under the exceptions clause to obvi-
ate those inconveniences that have arisen as
a result of the judiciary’'s interventions and,
in a manner that is wholly consistent with
the constitutional principle of separation of
powers, is determining for the national gov-
ernment what the states may or may not do.

The view that the Congress can limit the
appellate jurisdiction of the Supreme Court
without jeopardizing federalism is compati-
ble not only with the framers' understand-
ing but also with the actions taken by both
Congress and the federal judiciary until well
into the twentieth century. Thus, in the Ju-
diciary Act of 1789, Congress did not provide
for Supreme Court review of cases in which
state courts invalidated state conduct on
federal grounds, even if those cases invali-
dated state conduct under an overly broad
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reading of federal laws that in turn defeated
other federal rights.'®® In the same Act,
Congress also subjected Supreme Court
review of civil cases to a jurisdictional
amount,'®* a requirement that was not
eliminated for all cases involving constitu-
tional issues until 1891 '*¢ and was not abol-
ished with respect to Supreme Court review
of all federal questions until 1925.1¢¢ Con-
gress did not provide for Supreme Court
review of federal criminal cases until 1802,
and then only for review of decisions in
which an inferior federal court had divided
on a question of law.!®” Congress did not
grant general power to the Court to review
major federal criminal cases until 1891,1%®
Obviously, the opponents of Congress' exer-
cise of its powers under the exceptions
clause have placed a premium on the uni-
formity of constitutional interpretation and
Supreme Court supervision of state conduct
that has not been shared by either Congress
or the Court.
F. Limits on Congressional Power: The Bill
of Rights and Other Constitutional Pro-
visions

A sixth argument made against Congress’
power under the exceptions clause is that
this power is limited by the constitutional
requirements of article I, section 9 and the
Bill of Rights and is fully subject to review
under these and any other constitutional
provisions uniformly applicable to all acts of
Congress.'®® Those who make this argu-
ment draw a parallel between Congress’ ple-
nary power under the commerce clause and
its plenary power under article III, section
2. For example, just as Congress’ power to
regulate commerce among the several states
is subject to the requirements of the first
and fifth amendments,'’® so also is Con-
gress' power to make exceptions. The due
process clause of the fifth amendment plays
an especially prominent role in this argu-
ment. Advocates of this argument view the
fifth amendment as guaranteeing litigants
an independent judicial hearing of all con-
stitutional claims, thereby limiting Con-
gress' power to make exceptions that will
deprive litigants of this hearing and, hence,
of the opportunity to petition for the reme-
dies they seek.

Like the other arguments against Con-
gress' power to make exceptions, this argu-
ment also is deficient. Those who make this
argument are correct, of course, in pointing
out that the congressional power at issue is
subject to the due process clause and all
other constitutional provisions uniformly
applicable to acts of Congress. What they
fail to consider, however, is that the inde-
pendent judicial hearing they insist upon
need not occur at the Supreme Court level.
The requirements of the due process clause
can be satisfied fully in the state and lower
federal courts, even if Congress were to strip
the Supreme Court of its entire appellate
jurisdiction. Moreover, because the Su-
preme Court noted in Cary v. Curtis'?! that
“the judicial power of the United States . . .
is . . . dependent for its distribution . . . en-
tirely upon the action of Congress, who pos-
sess the sole power . . . of investing [the in-
ferior courts] with jurisdiction ... in the
exact degree and character which to Con-
gress may seem proper for the public
good,” '"? it would be constitutionally per-
missible under the due process clause for
Congress to deny jurisdiction as well to all
lower federal courts, provided that state
courts retained jurisdiction to hear these
matters.17? State courts, after all, are bound
by the Constitution as the supreme law of
the land.'’* Moreover, “[iln the scheme of
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the Constitution, [state courts] are the pri-
mary guarantors of constitutional rights,
and in many cases they may be the ultimate
ones.””'"s Thus, apparently nothing less
than the total denial of any state judicial
form would be subject to successful chal-
lenge as a violation of procedural due proc-
m‘l‘lu

G. The Prohibition on Unconstitutionally
Motivated Withdrawals of Jurisdiction

Finally, a seventh argument against Con-
gress’ use of the exceptions clause to curtail
the Court’s appellate jurisdiction is that
congressional actions in this regard cannot
be unconstitutionally motivated:

When Congress manipulates jurisdiction
in an effort to deny recognition and judicial
enforcement of constitutional rights, it has
deliberately set itself against the Constitu-
tion as the Court understands that docu-
ment. Comparable behavior on the part of a
mayor or police chief would constitute “bad
faith,” and so here. Legislative bad faith is a
constitutionally impermissible motive, and
it offers an independent ground for doubt-
ing the constitutionality of jurisdictional
legislation.*77

The claim that congressional use of the
exceptions clause to displace a disfavored
judicial precedent is unconstitutional can be
sustained only by embracing the view that
the Constitution is merely what the Court
says it is. Sager embraces this view,'7®* and
he fears that “[i]f Congress enacts a selec-
tive jurisdictional limitation for cases that
concern state conduet, it will be issuing an
open, unambiguous invitation to state and
local officials to engage in conduct that the
Supreme Court has explicitly held unconsti-
tutional.”'"® Appalled by the prospect of
such a strategem, he repeatedly labels it as
“tawdry” and lewd"'#° and as seducing the
state judiciary to “malfeasance.”!81

This willingness to treat the Constitution
as identical with its judicial gloss, however,
is problematic. The mere reference to such
notorious cases as Dred Scott v. Sandford,'#*
Plessy v. Ferguson,'®®* and Lochner v. New
York's+ is sufficient to highlight the diffi-
culty. If the Court was correct in its inter-
pretations of the Constitution in these
cases, then efforts to overturn these deci-
sions by constitutional amendment, remedi-
al legislation, or subsequent litigation were
unconstitutionally motivated. If, however,
the Court was mistaken in its interpreta-
tions of the Constitution in these cases,
then the Constitution is not simply what
the Court says it is, and some constitutional
means must be available by which to rectify
judicial errors.'®s Without such a means,
the fate described by Abraham Lincoln in
his First Inaugural Address cannot be avoid-
ed:

If the policy of the Government upon
vital questions affecting the whole people is
to be irrevocably fixed by decisions of the
Supreme Court, the instant they are made
in ordinary litigation between parties in per-
sonal actions, the people will have ceased to
be their own rulers, having to that extent
practically resigned the government into
the hands of that eminent tribunal!#®

Actually, various constitutional means do
exist to correct Court misinterpretations;
the exceptions clause is but one means of
correction.

1V. PRACTICAL LIMITATIONS ON THE
WITHDRAWAL OF JURISDICTION

At this juncture, it should be apparent
that the various arguments advanced
against the exceptions clause are inadequate
to accomplish the formidable task of dis-
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placing the clear and express words of arti-
cle III, section 2. Although they are inge-
niously cast and earnestly argued, these ar-
guments can be rebutted, and Congress'
power to make exceptions to the Court's ap-
pellate jurisdiction remains plenary. This
conclusion, however, is unacceptable to
some constitutional scholars. Irving Brant
may be more graphic than most, but he is
no more alarmed than many when he
writes: “The mind is staggered by the
thought of what would result if Congress
should pass, and the Supreme Court should
bow to, a law prohibiting the review of state
court decisions, or cases involving the first
or fourteenth amendments.”'*” For Brant,
the exceptions clause has “become a dagger
sharpened by social conflict and pointed at
the heart of the Bill of Rights. Time and
again Congress has raised this dagger. Only
once has it descended, but the menace con-
tinues to mount.”!#8 These misgivings, how-
ever, are unfounded, both because of the
practical difficulties that would attend con-
gressional contraction of federal jurisdiction
and because of the moderating tendencies of
a Constitution structured so that the popu-
lar branches can seldom act “on any other
principles than those of justice and the gen-
eral good,”"18¢

The practical difficulties that would ac-
company withdrawal of jurisdiction are con-
siderable. First, federal courts are essential
to the administration of federal law and the
enforcement of coercive sanctions and pri-
vate remedies. If Congress were to withdraw
all jurisdiction from the federal courts, save
only the Supreme Court's original jurisdic-
tion, the final resolution of virtually all
questions of federal law, constitutional and
otherwise, would rest with the highest
courts of the fifty states. The potential for
inconsistency in their resolution of federal
question is so great, and the practical costs
of such inconsistency are so high, that Con-
gress is not likely to withdraw all federal ju-
risdiction, even though it is authorized by
article III, section 2 to do so. If, in recogni-
tion of these constraints, the Congress de-
cided to curtail only the Supreme Court’s
appellate jurisdiction, it would find that it
had succeeded only in reducing, but by no
means eliminating, the potential for nation-
al inconsistency. The final resolution of all
constitutional questions would then be left
to the twelve federal courts of appeal and
the probability of inconsistency in their de-
cisions would still remain great.”'?° Finally,
if the Congress were to exercise its excep-
tions powers even more exactingly and were
selectively to deprive the Supreme Court of
jurisdiction to review only particular classes
of cases such as busing, school prayer, or
abortion, the tradition of stare decisis could
lead the lower federal and state courts to
follow the Supreme Court decisions that
originally promoted the congressional con-
traction:

[The courts] would still be faced with the
decisions of the Supreme Court as prece-
dents—decisions which that Court would
now be quite unable to reverse or modify or
even to explain. The jurisdictional with-
drawal thus might work to freeze the very
doctrines that had prompted its enactment,
placing an intolerable moral burden on the
lower courts.9!

All of this is likely to convince Congress
that “the federal system needs federal
courts and the judicial institution needs an
organ of supreme authority.”192

These practical difficulties, however, are
not great enough either to reassure those
fearful of Congress' power under the excep-
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tions clause or to discourage those who
would have Congress exercise this power.
Sager regards contractions of Supreme
Court jurisdiction as “lewd winks"” cast by
the Congress in the state courts’ direction,
and he worries that state courts will be se-
duced to “dishonor federal precedent and
refuse to recognize disfavored rights.'" 193
Professor Rice inquires: “What will be the
practical effect of withdrawing jurisdiction
from the Supreme Court and the lower fed-
eral courts?”'?¢ His answer, which employs
the school prayer issue as an example, is
hardly comforting to Sager:

Unlike a constitutional amendment, such
a withdrawal would not reverse the Su-
preme Court’s rulings on school prayer. Pre-
sumably, at least some state courts would
strictly follow those decisions as the last au-
thoritative Supreme Court pronouncement
on the subject. But a new law would ensure
that the Court received no opportunity to
further extend its errors.

It may be expected, however, that some
state courts would openly disregard the Su-
preme Court precedents and decide in favor
of school prayer once the prospect of rever-
sal by the Supreme Court had been re-
moved. But that result would not be such a
terrible thing. . . . [because state courts
merely would be reversingl. . . Supreme
Court decisions which . . . would appear so
erroneous as to be virtually usurpations.

[Blecause a statute rather than a consti-
tutional amendment is involved, the Court’s
Jjurisdiction could readily be restored should
the need for it become apparent.!®®

Although the practical difficulties attend-
ing jurisdictional contractions may or may
not prove reassuring, those fearful of Con-
gress' power to make exceptions should take
considerable comfort in the fact that the
Constitution is so designed and constructed
as to render remote the prospect that Con-
gress will exercise this expressly granted
power either frequently or fully. Congress
has only once succeeded in passing legisla-
tion excising a portion of the court’s appel-
late jurisdiction,'*® and this occurred in the
post-Civil War period against a Court whose
last exercise of judicial review was in the no-
torious Dred Scoft v. Sandford!®’ decision
and whose membership included several jus-
tices who were on public record as believing
that the Reconstruction program was un-
constitutional.'*® Moreover, this excision
was carried out neither with a meat-ax nor
even with Brant’s “dagger,”'*® but with a
scalpel; Congress eliminated only one proce-
dure for Supreme Court review of the ques-
tions at issue, but left an alternate review
procedure untouched. Congress historically
has acted quite responsibly toward the
Court. It has abused neither its ability to
make exceptions nor its other powers to
curb the Court.2?° Such historical respect
for the functions of the Court is hardly acci-
dental.

V. CONCLUSION

The framers of the Constitution recog-
nized that a dependence on the people and
on their representative institutions was es-
sential in a democractic republic. They nev-
ertheless were aware of the need for precau-
tions to ensure that the people not only
ruled, but that they ruled well.2?? One of
the precautions upon which they relied was
an independent judiciary exercising the tra-
ditional form of judicial review as articulat-
ed in The Federalist, No. 782°* and as insti-
tuted in Marbury v. Madison,2°® thereby
keeping the representative branches “within
the limits assigned to their authority.” 204
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The framers were well aware, however,
that this precaution posed a potential
threat to the political rights of the Consti-
tution. In this regard, the Court was the
least dangerous of the three branches, but it
too could annoy and injure the rights and
liberties of the people.2°®* The Court also
had to be restrained, even as it was used to
restrain others. One means by which the
framers sought to restrain the Court was by
granting to Congress the power to make ex-
ceptions to the Court's appellate jurisdic-
tion. The framers did not fear that Congress
would abuse this power, unrestrained as it
was by judicial review, for they had set in
place against the tyranical tendencies of the
Congress a variety of auxiliary precautions,
including separation of powers, checks and
balances, bicameralism, staggered elections,
federalism, and the moderating effect of a
multiplicity of interests present in an ex-
tended republic.

For nearly two centuries, these precau-
tions have worked exceedingly well. The
Congress has acted responsibly, and the
Court, ever mindful of the consequences
that might be visited upon it if it were to at-
tempt to substitute its pleasure for that of
the legislative body,??® generally has resist-
ed the temptation to act as “a bevy of Pla-
tonic Guardians.”2°7 There is every reason
to believe that these precautions will contin-
ue to work well, provided only that the
letter of the Constitution—which is, after
all, the very source of these precautions—re-
mains central and governing in the minds of
those who study and practice the law, and is
not subordinated by them to the activist
view which distills the very essence of the
judicial role and constitutional legitimacy
from the spirit of judicial review.
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.« . cannot provide a definitive interpretation,”
whereupon he launches into an “essential role of
the Court” argument of the kind discussed infra
notes 123-32 and accompanying text. Ratner, supra
note 20, at 171. Sager likewise acknowledges the dif-
ficulty of textual interpretation: “To be sure, there
is nothing self-evident about the precise limits of
Congress' authority in such an amorphous grant,
but this lack of an obvious answer invites an appli-
cation of the tools of constitutional interpretation.”
Sager, supra note 3, at 44. If Sager’s methodology
for constitutional interpretation included some ap-
preciation of the work of the constitutional framers
and their understanding of separation of powers
and federalism, his invitation to join him in apply-
ing this methodology would be more warmly re-
ceived. See infra noles 138-61 and accompanying
text.

"0 Brant, supra note 20, at 11.

81 Id. at 5.

%2 R. BERGER, supra note 3, at 307. See also
Berger, supra note 14: “[Tlhe founders merely in-
tended by that clause to prevent the Court from re-
vising the findings of & jury." Id. at 806.

#1 As Chief Justice Marshall wrote in Barron v.
Baltimore, 32 U.S. (7 Pet.) 243 (1833), “[the fram-
ers] would have declared this purpose in plain and
intelligible language.” Id. at 249. For example, they
could have declared: “In all the other Cases before

td d, the Sup Court shall have appellate
Jurisdiction, both as to Law and Fact, but with ap-
pellate Jurisdiction as to Fact subject to such Ex-
ceptions and under such Regulations as the Con-
gress shall make."”

#4 See supra notes 40-43 and accompanying text.
Brant likewise fails to appreciate that all the con-
troversy present in the state ratifying conventions
concerning whether the Supreme Court ought even
to have power to review questions of fact in its ap-
pellate jurisdiction, a controversy that Brant cites
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and rellance on wholly irrelevant evidence, see
Merry, supra note 20, at 50-62.

s 3 J. ELLIOTT supra note 45, at 572. Randolph
was echoing John A hall's ts from the
previous day: “What is the meaning of the term ex-
ceptions? Does it not mean an alteration and dimi-
nution? Congress is empowered to make exceptions
to the appellate jurisdiction, as to law and fact, of
the Supreme Court.” Id. at 560.

#¢ THE FEDERALIST, No. 81, at 5562 (A, Hamilton)
(J. Cooke ed. 1961).

47 Id. at 549-50.

#8 Id. at 550.

#% Id, at 552. Hamilton also observed that separat-
ing law and fact in certain issues was impossible. Id.
at 551.

®0 THE FEDERALIST, No. 80, at 541 (A. Hamilton)
(J. Cooke ed. 1961). Although Brant quotes from
THE FeperaLisT No. 80, he engages in a form of aca-
demic gerrymandering and conveniently overlooks
this passage. See Brant, supra note 20, at 9. Brant
focuses his attention instead on a passage from THE
FeperarisT No. 81: To avoid all inconveniences, it
will be safest to declare generally that the Supreme
Court shall possess appellate jurisdiction both as to
law and fact, and that this jurisdiction shall be sub-
ject to such exceptions and regulations as the na-
tional legislature shall prescribe. This will enable
the government to modify it in such a manner as
will best answer the ends of public justice and secu-
rity.

Id., No. 81, at 552. See also Merry, supra note 20,
at 309 (also ignoring THE FepEraLisT No. 80). This
passage, of course is irrelevant to the issue of
whether Congress' power under the exceptions
clause is limited simply to curtailing the appellate
Jjurisdiction of the Supreme Court in cases raising
questions of fact. To prove that Congress’ power
extends to regulating the treatment of facts does
not prove that its power is limited to such regula-
tion. See supra note 84.

Despite all of this evidence, Sager maintains the
following position: [I}{ the Framers of Article IIT
had had the bad sense to believe the control of ju-
risdiction was a workable way to give Congress a
substantive check on the federal judiciary, we
might as well have to live with that fact and with
its implications for the constitutional shortcuts
that Congress would be entitled to take. But there
is no evidence that they held this belief . . ..
Sager, supra note 3, at 42.

®1 See supra notes 49-67 and accompanying text.

#274 U.8. (7T Wall.) 506 (1868).

®2See R. BERGER, Supra note 3, at 2-3; Hart, supra
note 20, at 1365; Ratner, supra note 20, at 178-81.
See also Rotunda, Supre note 3, at 849-51.

*4Act of Mar. 27, 1868, ch. 34, 15 Stat. 44. The Ju-
diciary Act of 1789 provided all federal judges with
the power to issue writs of habeas corpus, Judiciary
Act of 1789, ch. 20, §14, 1 Stat. 73, 81

*874 U.S. (7T Wall.) at 515.

#6075 U.S. (8 Wall.) 85 (1869),

@7 Jd. at 96-98.

“sRatner, supra note 20, at 180.

#*#80 U.8S. (13 Wall.) 128 (1871).

10014, at 131. The statute at issue was the Act of
Mar. 12, 1863, ch. 120, 12 Stat. 820.

19 United States v. Padelford, 76 U.S. (8§ Wall.)
531 (1869).

102Act of July 12, 1870, ch. 251, 16 Stat. 230, 235.

lolfd'

10480 U.S. (13 Wall.) at 144.

105 1d. at 146. The Court continued: Congress has
already provided that the Supreme Court shall
have jurisdiction of the judgments of the Court of
Claims on appeal. Can it prescribe a rule in con-
formity with which the Court must deny to itself
the jurisdiction thus conferred, because and only
because its decision, in accordance with settled law,
must be adverse to the government and favorable
to the suitor? This question seems to us to answer
itself. Id. at 147.

100 Jd. at 147-48.

To the executive alone is entrusted the power of
pardon; and It is granted without limit. Pardon in-
cludes amnesty. It blots out the offense pardoned
and removes all its penal consequences. It may be
granted on conditions. In these particular pardons,
that no doubt might exist as to their character, res-
toration of property was expressly pledged, and the
pardon was granted on condition that the person

as evidence supporting his general ar t, is
simply not germane to the guestion of whether
Congress has power to contract the appellate juris-
diction of the Supreme Court with respect to sub-
stantive questions of law. For similar citation of

who iled himself of it should take and keep a
preseribed oath.

Now it is clear that the legislature cannot change
the effect of such a pardon any more than the ex-
ecutive can change a law. Yet this is attempted by
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the provision under consideration. The court is re-
quired to receive special pardons as evidence of
guilt and to treat them as null and void. It is re-
quired to disregard pardons granted by proclama-
tion on condition, though the condition has been
fulfilled, and to deny them their legal effect. This
certainly impairs the executive authority, and di-
rects the court to be instrumental to that end.

197 5ee 74 U.8. (T Wall.) at 515.

10819 U.8. (6 Wheat.) 264 (1821).

rou Id. at 404.

11080 U.8. (13 Wall.) at 147. See also Vaughn, Con-
gressi. I Power to Eliminate Busing in School De-
segregation Cases, 31 Ark. L. Rev. 231, 244 (1977).

11180 U.8. (13 Wall.) at 147.

113This Article in no way condones Congress’ use
of power to determine the outcome of any particu-
lar judicial proceeding. As James Madison recog.
nized, such a power would clearly make the le:lll.u.-
tors "advout.u and parties to the causes which
they determine.” THE FEpERALIST, No. 10, at 59 (J.
Madison) (J. Cooke ed. 1961).

11380 U.8. (13 Wall.) at 145. See also Rice, supra
note 70, at 193-94.

114 uist, The Notion of a Living Constitu-
tion, 54 Texas L. Rev. 693, 605 (1976).

118C, PRITCHETT, supra note 20, at 122, See also C.
PrITCcHETT, THE AMERICAN CoNsTITUTION 35-36 (3d
ed. 1977); Eisenberg, Congressional Authority to Re-
strict Lower Federal Court Jurisdiction, 83 YaLE
L.J. 498, 501-13 (1974).

118C, PRITCHETT, supra note 20, at 122,

Ilfri

lllId_

11"Eisenberg, supra note 115, at 504.

t205ee Redish & Woods, supra note 3:

The seventh amendment, for example, provides
that in all cases where the “value in controversy”
exceeds twenty dollars, the right to a jury trial at
common law must be preserved. It might be argued
that use of a twenty dollar floor does not today ac-
complish the framers' goal of precluding a jury
trial in minor civil cases, for twenty dollars at the
time of the drafting of the seventh amendment
meant something quite different from twenty dol-
lars today. But despite such an argument, we could
not read an hlﬂatlomry spiral into the bem.s of t.he
seventh it. The h t is
strict and unbending in its dictates on this matter.
If we are to alter it, even in order to accomplish the
framers' goal, we must do so through the amend-
ment process. Similarly, the language and history
of article ITI are so clear that any alteration, even
to accomplish the framers' purposes, must come by
amendment and not by interpretation in light of
“changing circumstances.”

Id. at 74.

1218e¢ N. PEIRCE, THE PEOPLE'S PRESIDENT 161
(1968).

123Wolfe, supra note 71, at 301.

22 See, e.g., MINORITY REPORT, supra note 33, at
156; Brant, supra note 19, at 24; Brest, The Consci-
entious Legislator's Guide to Constitutional Inter-
pretation, 27 Stan. L. Rev. 585, 504 (1975); Hart,
supra note 19, at 1365; Ratner, supra note 19, at
160-61' Rotunda, supra note 3, at 845; Sager, supra
note 3, at 42-68; White, Reflections on the Role of
the Supreme Courl: The Contemporary Debate and
the “Lessons" of History, 63 JUDICATURE 162, 170
(1979).

i24Ratner, supra note 19, at 172. Interestingly,
those who make this argument point out that none
of the cases cited in support of Congress' powers
under the exceptions clause, including Mc(.'antle,
involves what they would ider an tial
function” of the Supreme Court. Id. at 173-81. This
fact, however, may attest more to the sense of
sound congressional opinion against the wisdom of
making such exceptions than to any notion that
Congress lacks the power to do so. See Van Alstyne,
supra note 31, at 257.

'*5Rice, supra note 70, at 195. For a futher discus-
sion of the exceptions clause and its relation to sep-
aration of powers and checks and balances, see
infra notes 140-54 and accompanying text

120Van Alstyne, supra note 32, at 257.

1®7Hart, supra note 20, at 1365, See also Brant,
supra note 20, in which Brant argues that the
Court’s critical function is to prevent “‘the destruc-
tion or infringement of any of the mandatory re-
quirements of the Constitution.” id. at 24. Hart and
Brant appear to believe that only the Supreme
Court, through its employment of judicial review, is
able to provide protection against the Constitu-
tion's destruction. This view ignores the operation
of such constitutional mechanisms as separation of
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powers, bicameralism, staggered elections, federal-
ism, and the multiplicity of interest present in an
extended republic, See R. RossuM & G. McDowELL,
THE AMERICAN FOUNDING: POLITICS, STATESMANSHIP,
AND THE CoNsTITUTION 6-11 (1981). See also infra
notes 140-61 and text. Moreover,
even if these other constitutional features were
absent, Hart’s and Brant's reliance on the judiciary
still would be misplaced. As Learned Hand ob-
served: [T1his much I think I do know—that a soci-
ety so riven that the spirit of moderation is gone,
no court can save; that a soclety where that spirit
flourishes, no court need save; that in a society
which evades its responsibility by thrusting upon
the courts the nature of that spirit, that spirit in
the end will perish. I Hanp, THE SPIRIT OF LIBERTY
125 (1958).

128Ratner, supra note 20, at 201. See also Sager,
supra note 3, at 43, 45.

129Cox, The Role of Congress in Constitutional
Determinations, 10 U. Cin. L. Rev. 199, 253 (1971).
See also White, supra note 118, White insists that
the Court's chief role Is serving “as the principal
elite institution protecting the people's rights.” Id
at 170. White goes so far as to argue that the Court
should “acknowledge that the source of newly in-
vented rights is not the Constitution but the en-
hanced seriousness of certain values in our society.”
Id. at 168.

i3°Brest, supra note 123, at 594, See also J.
CHoPER, supra note 19; Brest, The Misconceived
Quest for the Original Understanding, 60 B.U.L.
REv. 204, 226 (1980); Ely supra note 16, at 87.

121 See Brant, supra note 20, at 27-28.

132See Van Alstyne, supra note 32. It does appear
to be more than a passing strange argument to sug-
gest that because the full evolution of substantive
constitutional review may itself have been exoge-
nous to the Constitution, the power of Congress to
make exceptions of any appellate jurisdiction de-
scribed in article III therefore does not extend to
such review; as though the power to make excep-
tions applies to any appellate jurisdiction granted
by article III, but not to that judicial power which
the Supreme Court simply evolved in the fullness
of time. Id. at 262.63.

133Their expansive view of the Court's essential
role also is threatened by, and in turn threatens,
other express constitutional provisions, including
the prescribed means for amending the Constitu-
tion found in art. V, the delegations of powers to
Congress found in art. I, §8, and the enforcement
sections of the post-Civil War amendments.

134Wechsler, supra note 14, at 1006. "It is not
that the judges are appointed arbiters, and to de-
termine as {t were upon application, whether the
Assembly have or have not violated the Constitu-
tion; but when an action is necessarily brought in
judgmment before them, they must, unavoidably,
determine one way or another.” Letter from James
Iredell to Richard Spaight (Aug. 26, 1787), gquoted
in R. BERGER, supre note 3, at 82-83. See also Rice,
supra note T70: “Whatever the cogency of [the] ‘es-
sential role’ test would be to a wholesale withdraw-
al of jurisdiction, if it were ever attempted by Con-
gress, [this] test cannot properly be applied to nar-
rowly drawn withdrawals of jurisdiction over par-
ticular types of cases.” Id. at 195.

13Ty Feperarist, No. 78, (A
Cooke ed. 1961).

1385 11.8. (1 Cranch) 137 (1803).

137 8¢e Chief Justice Chase's comment in Ex Parle
MecCardle, 74 U.S. (7T Wall.) 515 (1868), supra text
accompanying note 58. See also Muskrat v. United
States, 219 U.S. 346 (1811): The exercise of [judical
review], the most important and delicate duty of
this court, is not given to it as a body with revisory
power over the action of Congress, but because the
rights of litigants in justiciable controversies re-
quire the court to choose between the fundamental
law and a law purporting to be enacted within con-
stitutional authority, but in fact beyond the power
of the legislative branch of the government. Id., at
361.

1288ager describes the separation of powers/fed-
eralism argument as a “particular version of the es-
sential function claim.” According to this version,
the Constitution "contemplates federal judicial su-
pervision of state conduct to ensure state compli-
ance with federal constitutional norms.” Sager,
supra note 3, at 43, 45.

‘3"Ratner, supra note 20, at 157-58. See also Hear-
ings, supra note 10, at 14 (statement of Leonard G.
Ratner).

140See, e.g., Hearings, supra note 10, 226-34 (testi-
mony of Edward I Cutler); C. PRITCHETT, supra

Hamilton) (J.
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note 20, at 15; Brant, supra note 20, at 28-29;
Ratner, supra note 20, at 158,

Tue FEDERALIST, No. 48, at 332 (J. Madison) (J.
Cooke ed. 1961).

l(l!d'

143THe FEDERALIST, No. 51, at 347-48 (J. Madison)
(J. Cooke ed. 1961).

144A5 James Wilson declared in the Federal Con-
vention: “The separation of the ts does
not require that they should have separate objects
but that they should act separately though on the
same objects.” 2 M. FARRAND, supra note 36, at T8.
See also R. Rossum & G. McDowEeLL, supra note
127, at 6-11; R. SciGLiaNo, THE SUPREME COURT AND
THE PRESIDENCY 2-T (1971).

145K, NEUSTADT, PRESIDENTIAL Power 33 (1960).

4¢Tug Works oF James WiLson 300 (R. McClos-
key ed. 1967).

l“fd.

14*Tye FEDERALIST, No. 48, at 332 (J. Madison) (J.
Cooke ed 1961).

149 ]d. at 333.

150THE FPEDERALIST, No. 49, at 339 (J Madison) (J.
Cooke ed. 1861).

181THE FEpERALIST, No. 78, at 522-23 (A. Hamil-
ton) (J. Cooke ed. 1961),

1527d at 529. See also THE FEDERALIST, No. 48, at
334 (J. Madison) (J. Cooke ed. 1961).

153THE FEDpERALIST, No. 81, at 545-46 (A. Hamil-
ton) (J. Cooke ed. 1861).

184THE FEDERALIST, No. 80, at 541 (A. Hamilton)
(J. Cooke ed. 1961).

1ssSager, supra note 3, at 43. See also Kay, Limit-
ing Federal Court Jurisdiction: The Unforeseen
Impact on Courts and Congress, 65 JUDICATURE 188
(1981); Ratner, supra note 20, at 158-81.

1s8Sager, supra note 3, at 48,

187The principle of qualitative majority rule con-
siders not only the degree of support that a policy
receives, but also the quality of the policy itself. See
generally R. Rossum & G. Tarr, AMERICAN CONSTI-
TUTION: CASES AND INTERPRETATION (1983).

15"THE FEDERALIST, No. 10, at 65 (J. Madison) (J.
Cooke ed. 1961).

189The rival defects of majority tyranny and
democratic ineptitude posed seemingly unsur-
mountable obstacles for constitution-makers, for
the more they attempted to covercome majority
tyranny by withholding the power to tyrannize, the
more they rendered the government inept and pow-
erless, and vice versa.

180See Diamond, The Federalist on Federalism, 86
Yare L.J. 1273, 1278-85 (1977).

ieigee THE FEDERALIST, No. 22 (A. Hamilton) (J.
Cooke ed. 1961). In this essay, Hamilton discussed
federalism as it was understood until the time of
the Federal Convention and described it as charac-
terized by three operative principles:

1. The authority of the central federal govern-
ment was restricted to the individual state govern-
ments and did not reach the individual citizens
composing the states. Even this authority, however,
was limited; the resolutions of the federal authority
amounted to little more than mere recommenda-
tions, which the states opted to observe or disre-
gard.

2. The central federal government had no author-
ity over the internal problems of the individual
states. Its rule was limited primarily to certain ex-
ternal tasks of mutual interest to the member
states.

3. Each individual member had an exact equality
of suffrage. This equal vole was derived from the
equality of sovereignty possessed by each member
state.

182 See generally Sager, supra note 3, at 45-57.

183Congress did not authorize the Supreme Court
to review cases that invalidated state conduct on
federal grounds until 1914. See Act of Dec. 23, 1914,
ch. 2, 38 Stat. 790.

1e4gee Judiciary Act of 1789, ch. 20 §22, 1 Stat. 84,

tesAct of Mar. 3, 1891, ch. 517, §5, 26 Stat. 826,
B27-28.

‘esAct of Feb. 13, 1925, ch. 229, §240(a), 43 Stat.
936, 938-39.

187 Act of Apr. 29, 1802, ch. 31, §6, 2 Stat. 156, 159-
61.

1e8Act of Mar. 3, 1891, ch. 517, §5, 26 Stat. 826,
827.

1998ee L. TRIBE, AMERICAN CONSTITUTIONAL Law
39 (1978); Hart, supra note 20, at 1373; Van Alstyne,
supra note T0, at 263-64.

1798ince National League of Cities v. Usery, 426
U.S. 833 (1976), it appears that Congress' power
under the commerce clause is also subject to the
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17144 U.S. (3 How.) 236 (1845).

17274, at 245. See also Lockerty v. Phillips, 319
U.B. 182 (1943); Sheldon v. Sill, 49 U.S. (8 How.) 441
(1850); Vaughn, supra note 110, at 237-41.

t13gee Berger, supra note 14, at 804; Wechsler,
supra note 13, at 1005. See also Redish & Woods,
supra note 3. Redish and Woods argue that Con-
gress’ power to deny original jurisdiction to the fed-
eral courts and to vest it Instead in the state courts
Is limited by Tarble's Case, 80 U.8. (13 Wall.) 397
(1871), in which the Supreme Court overturned a
habeas corpus order by a Wisconsin state court to a
federal offical ordering the release of an allegedly
under-age soldier from the United States Army.
The Court reasoned that a state court had no
power to interfere with the operations of federal of-
ficials. Redish and Woods infer from Tarble's Case
that state courts lack jurisdiction to entertain any
case that seeks to direct the conduct of federal offi-
cials through the use not only of habeas corpus but
also of mandamus and injunctive powers. They
later admit, however, that “Congress can probably
circumvent the difficulties created by Tarble's Case
by explicitly authorizing state court jurisdiction
over the acts of federal officials.” Redish & Woods,
supra note 3, at 106. Thus, if Congress wants to pre-
clude all lower federal court jurisdiction, it can do
s0 without raising questions of due process, provid-
ed only it clearly authorizes state court review of
those cases. See Sager, supra note 3, at 80-84.

'74See Wechsler, supra note 14, at 1005.

17sHart, supra note 20, at 1401. See also Kay,
supra note 148, at 186; Taylor, Limiting Federal
Court Jurisdiction: The U tituti lity of Cur-
rent Legislative Proposals, 65 JUpiCATURE 199, 201
(1981).

17¢Van Alstyne, supra note 32, at 269,

177Sager, supra note 3, at T6-717. Sager also writes:
“Harm to constitutionally protected interests
occurs whenever controversial rights are singled
out for exclusion from federal jurisdiction. Where
the specific circumstances surrounding Congress’
deliberations conspire to send an apparent message
of Congressional disapproval of federal judicial doc-
trine, the harm is exaggerated.” Id. at 75. See also
Brest, supra, note 123, at 589-94; Taylor, supra note
175, at 202-204.

'8 See Sager, supra note 3, at 41, 68-69, 72-73, 80,
87,

179 ]d. at 69.

mord. at 41, T4, 89.

18i1d, at 80. On other occasions, Sager describes
the seduction as “bullying.” Id. at 26, 64.

18260 U.S. (19 How.) 393 (1857).

182163 U.S. 537 (1896).

184198 U.S. 45 (1905).

‘®s]ronically, whereas Sager and his like-minded
colleagues generally argue that the Constitution is
what the Court says it is, they implicitly insist on
one exception to this rule: the Constitution, or at
least art. III, §2, is not what the Court says it is, at
least in Exr Parte McCardle, 74 U.S. (7 Wall.) 505
(1868).

1887 J, RICHARDSON, MESSAGES AND PAPERS OF THE
PrEsSIDENTS 13206, 3210 (1897).

187Brant, supra note 20, at 28, See also Merry,
supra note 20, at 69; Ratner, supra note 20, at 158.

‘8sBrant, supra note 20, at 28. The sole “descent”
of this congressional “dagger” was the Act of
March 27, 1868, ch. 34, 15 Stat. 44, which excised a
portion of the Court's appellate jurisdiction.

189THE FEDERALIST, No. 51, at 353 (J. Madison) (J.
Cooke ed. 1961).

190Wechsler, supra note 14, at 1006. It must be re-
membered, however, that if lack of uniformity
among fifty states or twelve circuits concerning
constitutional interpretation were to become a
problem, congressional withdrawal of jurisdiction
could easily be repealed by statute.

lﬂlrd_

1921d. at 1007. See also J. CHOPER, supra note 20,
at 54.

1»38ager, supra note 3, at 41, 68.

104Rice, supra note 70, at 197.

Iﬂlfd‘

1eeAct of March 27, 1868, ch. 34, 15 Stat. 44.

197 §0 U.S. (19 How.) 393 (1857).

1#8See Van Alstyne, supra note 32, at 233-44. See
also 3 C. WaRreN, THE SurREME CoURT IN UNITED
StaTes HisTory 193 n.1 (1922).

198 5ee gupra text accompanying note 188.

200The exceptions clause is not the only means by
which Congress can attempt to eurb the Court. For
example, Congress also has power to impeach the

dictates of the tenth amendment.

to destroy the Court’s effectiveness by sub-
stantially increasing or reducing the size of its
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membership; to limit tenure either through consti-
tutional amendment or statutory inducements; to
reduce or eliminate staff support for the Court; to
refuse salary increases for the justices in inflation-
ary times; to require extraordinary majorities to in-
validate statutes; and to require that the justices
file seriatim opinions in all cases. See W. MURPHY,
AND THE CoUmrT 63 (1962). See also R.

SreaMEr, THE SUPREME COURT IN Crisis: A HisToRY
oF ConrFricT (1971).

201THE PEDERALIST, No. 51, at 349 (J. Madison) (J.
Cooke ed. 1961). These precautions would help to
insure that the government would always reflect
“the permanent and aggregate interests of the com-
munity."” THE FEpEraLIST, No. 10, at 57 (J. Madison)
(J. Cooke ed. 1961).

20*Tae FEperaList, No. T8 (A. Hamilton) (J.
Cooke ed. 1961).

2035 U.8. (1 Cranch) 137 (1803). See generally
‘Wolfe, supra note 122, at 203-98.

204THE FEDERALIST, No. T8, at 525 (A. Hamilton)
(J. Cooke ed. 1961).

208 d. at 522.

20¢Id at 526.

207], HawD, THE B1LL or RicaTs 73 (1965).
LiMrTiNGg FEDERAL COURT JURISDICTION: THE

CONSTITUTIONAL BASIS FOR THE PROPOSALS

1IN CoNGRESS TODAY

(By Charles E. Rice)

The judicial power of the United States,
shall be vested in one supreme court, and in
such inferior courts as the Congress may
from time to time ordain and establish.—
The Constitution, Article III, Sec. 1.

The Constitution itself did not create the
lower federal courts. Instead it left to Con-
gress the decision whether to create such
courts and, if Congress chose to create
them, how much of the jurisdiction encom-
passed within the federal judicial power it
ought to confer upon them. Congress need
not have created such courts at all. Having
created them, it need not vest in them juris-
diction to decide the full range of cases
within the federal judicial power.

For instance, until 1875, the lower federal
courts had no general jurisdiction in cases
arising under the Constitution or laws of
the United States.! Today, the jurisdiction
of the lower federal courts is limited in
some respects by the requirement of juris-
dictional amount and in other respects as to
the classes of cases in which they are em-
powered to exercise jurisdiction. The Norris-
La Guardia Act, for example, withdrew
from the lower federal courts jurisdiction to
issue injunctions in labor disputes. The con-
stitutionality of that act was sustained by
the Supreme Court in Laufv. E. G. Shinner
and Co.?

More recently, in an extensive dictum in
Palmore v. U.S.? the Supreme Court summa-
rized the status of the lower federal courts
under Article III:

“The decision with respect to inferior fed-
eral courts, as well as the task of defining
their jurisdiction, was left to the discretion
of Congress. That body was not constitu-
tionally required to create inferior Art III
courts to hear and decide cases within the
judicial power of the United States, includ-
ing those criminal cases arising under the
laws of the United States. Nor, if inferior
federal courts were created, was it required
to invest them with all the jurisdiction it
was authorized to bestow under Art IIL"

The Court then quoted extensively from
the 1845 case of Cary v. Curtis* in a decision
which said:

“ITIhe judicial power of the United States
. . . Is (except in enumerated instances, ap-
plicable exclusively to this court) dependent
for its distribution and organization, and for
the modes of its exercise, entirely upon the
action of Congress, who possess the sole
power of creating the tribunals (inferior to
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the Surpeme Court) ... and of investing
them with jurisdiction either limited, con-
current, or exclusive, and of withholding ju-
risdiction from them in the exact degrees
and character which to Congress may seem
proper for the public good."”

The Palmore court added a footnote,®* and
then concluded.

“Congress plainly understood this, for
until 1875 Congress refrained from provid-
ing the lower federal courts with general
federal-question jurisdiction. Until that
time, the state courts provided the only
forum for vindicating many important fed-
eral claims, Even then, with exceptions, the
state courts remained the sole forum for the
trial of federal cases not involving the re-
quired jurisdictional amount, and for the
most part retained concurrent jurisdiction
of federal claims properly within the juris-
diction of the lower federal courts,”®

While various theories have been ad-
vanced to argue for restrictions on Con-
gress’ power over the jurisdiction of the
lower federal courts, none of them is sup-
ported by the Supreme Court. Not only does
the greater discretion to create, or not, the
federal courts themselves include the lesser
power to define their jurisdiction, the evi-
dent intent of the framers was to vest in the
Congress the capacity to make the pruden-
tial judgment as to which courts, state or
federal, should decide constitutional cases
on the lower and intermediate levels.

Insofar as the bills pending before Con-
gress today withdraw a particular class of
cases from the lower federal courts or forbid
those courts to issue specified types of
orders, those bills are clearly within the
constitutional power of Congress to enact.
Moreover, those bills represent a very ap-
propriate means by which to correct recent
decisions of the federal courts that a great
majority of the people cannot endorse and
to restore to the states and the people the
right to decide such issues in the future
with finality.

THE COURT'S APPELLATE JURISDICTION

The Exceptions Clause of Article III, Sec-
tion 2, which provides that “the Supreme
Court shall have appellate jurisdiction, both
as to Law and Fact, with such Exceptions,
and under such Regulations as the Congress
shall make” was intended, according to Al-
exander Hamilton, to give “the national leg-
islature . . . ample authority to make such
exceptions, and to prescribe such regula-
tions as will be calculated to obviate or
remove” the “inconveniences” which might
arise from the powers given in the Constitu-
tion to the federal judiciary.”

There was evidently concern in the Con-
stitutional Convention and in some of the
ratifying conventions that the Supreme
Court would exercise appellate power to re-
verse jury verdicts on issues of fact. Never-
theless, the language of Article III, Section
2, explicitly gives the Supreme Court “ap-
pellate Jurisdietion, both as to Law and
Fact.” And it is evident that the power of
Congress to make exceptions to that appel-
late jurisdiction extends to the Court's
power to review questions of law as well as
guestions of fact. As Alexander Hamilton
observed in the Federalist, No. 81.%

“The Supreme Court will possess an ap-
pellate jurisdiction, both as to law and fact,
in all cases referred to them, both subject to
any exceptions and regulations which may
be thought advisable.”

This power of Congress was so broadly in-
terpreted that a specific authorization by
Congress of appellate jurisdiction was con-
strued by the Supreme Court to imply that
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such jurisdiction was excluded in all other
cases. This “negative pregnant” doctrine
was enunciated by Justice John Marshall in
U.S. v. More, in which the Court held that it
had no criminal appellate jurisdiction be-
cause none had been expressly stated by
Congress, Marshall, speaking for the Court,
sald “. .. an affirmative description of its
powers must be understood as a regulation,
under the Constitution, prohibiting the ex-
ercise of other powers than those de-
scribed.”?

It is interesting to note that no criminal
cases were appealable to the Supreme Court
until 1891, simply because until then Con-
gress had not specified that they could be so
appealed. The only way a criminal case
could be brought to the Supreme Court was
“by certificate of division of opinion” in the
gircu‘ig Court “upon specific questions of

w.

In 1810, in Durousseau v. U.S,!* Chief Jus-
tice Marshall emphasized that the Court is
bound even by implied exceptions to its ap-
pellate jurisdiction, so that, in effect, it can
exercise it only where expressly granted by
Congress.” The Congress, he said, “have not
declared, that the appellate power of the
Court shall not extend to certain cases; but
they have described affirmatively its juris-
diction, and this affirmative description has
been understood to imply a negative in the
exercise of such appellate power as is not
comprehended within it."”

When Chief Justice Taney spoke to the
issue in Barry v. Mercein, he said

“By the Constitution of the United States,
the Supreme Court possesses no appellate
power in any case, unless conferred upon it
by act of Congress, nor can it, when con-
ferred be exercised in any other form, or by
any other mode of proceeding than that
which the law prescribes."12

Prior to 1868, the Supreme Court never
had to decide the validity of an act of Con-
gress making a specific exception to its ap-
pellate jurisdiction. But when McCardle, a
Mississippl editor, was imprisoned by the
federal reconstruction authorities on ac-
count of statements he had made, he sought
a writ of habeas corpus from the federal cir-
cuit court, asking that court to rule that his
detention was invalid. This petition denied,
he appealed to the Supreme Court under a
statute specifically permitting such appeals.

After the Supreme Court heard argu-
ments on the case and while the Court was
deliberating, Congress enacted a statute re-
pealing that part of the law which had
given the Supreme Court jurisdiction to
hear such appeals from the circuit court.
The Court, in confronting for the first time
the issue of the positive congressional ex-
ception to the appellate jurisdiction, dis-
missed the petition for want of jurisdiction,
even though the case had already been
argued and was before the Court. Said the
Court:

“We are not at liberty to inquire into the
motives of the legislature. We can only ex-
amine into its power under the Constitu-
tion; and the power to make exceptions to
the appellate jurisdiction of this court is
given by express words . . . without jurisdic-
tion the court cannot proceed at all in any
case, Jurisdiction is power to declare the
law, and when it ceases to exist, the only
function remaining to the court is that of
announcing the fact and dismissing the
case. And this is not less clear upon author-
ity than upon principle.'!?

It is true that the 1868 statute upheld in
McCardle did not bar the Supreme Court
from reviewing all habeas corpus cases, but
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only review sought under the 1867 statute
which provided review of such cases from
the circuit court. The Supreme Court re-
tained the habeas corpus review power
which had been given it by the Judiciary
Act of 1789 and which Congress had chosen
not to withdraw.

Later in 1868, the Court applied this dis-
tinction in Ex parte Yerger,'* where the
Court held that the 1868 statute left un-
touched the Supreme Court's power to issue
its own writ of habeas corpus to a lower
court as provided in the Judiciary Act of
1789, But neither in McCardle nor in Yerger
is there any indication whatever that the
Court would not have upheld an act with-
drawing appellate jurisdiction in all habeas
corpus cases from the Court.

ONE IMPORTANT LIMITATION

Four years later, in U.S. v. Klein'® the
Court spelled out one important limitation
of the Exceptions Clause in the only Su-
preme Court decision ever to strike down a
statute enacted under that clause. The
claimant in Klein, who had been a Confed-
erate, sued in the Court of Claims to recover
the proceeds from the sale of his property,
which had been seized and sold by the
Union forces. He had received a full presi-
dential pardon for his Confederate activi-
ties, and the Court of Claims ruled in his
favor for that reason. (If he had not re-
ceived a pardon, the governing statute
would have prevented his recovery.)

While the appeal of his case was pending
before the Supreme Court, a statute was en-
acted which provided that, whenever it ap-
peared that a judgment of the Court of
Claims had been founded on such a pardon,
without other proof of loyalty, the Supreme
Court would have no further jurisdiction of
the case. The statute further declared that
every pardon granted to a suitor in the
Court of Claims which recited that he has
been guilty of any act of rebellion or disloy-
alty, would, if accepted by him in writing
without disclaimer of those recitals, be
taken as conclusive evidence of rebellion or
disloyalty and his suit would be dismissed.

While declaring the statute unconstitu-
tional, the Supreme Court expressly reiter-
ated that Congress does have the power to
deny appellate jurisdiction “in a particular
class of cases™;

“Undoubtedly the legislature has com-
plete control over the organization and ex-
istence of that court and may confer or
withhold the right to appeal from its deci-
sions. And if this act did nothing more, it
would be our duty to give it effect. If it
simply denied the right of appeal in a par-
ticular class of cases, there could be no
doubt that it must be regarded as an exer-
cise of the power of Congress to make ‘“such
exceptions from the appellate jurisdiction™
as should seem to it expedient."!®

The statute in Klein was declared uncon-
stitutional because, under the guise of limit-
ing jurisdiction, it attempted to dictate to
the Court how and by what processes it
should decide the outcome of a particular
class of cases. The Court lost jurisdiction
only when the Court of Claims judgment
was founded on a particular type of evi-
dence, that is, a pardon. And the statute
further prescribed that the effect of the
pardon would be such that the recitals in
the pardon of acts of rebellion and disloyal-
ty would be conclusive proof of those acts.
“What is this,” said the Court, “but to pre-
scribe a rule for the decision of a cause in a
particular way?'"'7

It is difficult to imagine a more flagrant
intrusion upon the judicial process than this
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effort to dictate the rules to be used In de-
ciding cases. Moreover, the statute in Klein
intruded upon the President’s pardoning
power by attempting “to deny to pardons
granted by the President the effect which
this court had adjudged them to have.”!® In
these major respects the statute involved in
Klein was wholly different from a statute
simply withdrawing appellate jurisdiction
over a certain class of cases.

Since Klein, the Supreme Court has not
had occasion to define further any limits to
the Exceptions Clause. In the Franeis
Wright case,'® the Court said that what the
“appellate powers” of the Supreme Court
“shall be” and “to what extent they shall be
exercised, are, and always have been, proper
subjects of legislative control. Authority to
limit the jurisdiction necessarily carries
with it authority to limit the use of the ju-
risdiction. Not only may whole classes be
kept out of the jurisdiction altogether, but
particular classes of questions may be sub-
ject to re-examination and review, while
others are not."”

Chief Justice Waite, in his opinion for the
Court in Francis Wright, referred to “the
rule, which has always been acted on since,
that while the appellate power of this court
under the Constitution extends to all cases
within the judicial power of the United
States, actual jurisdiction under the power
is confined within such limits as Congress
sees fit to prescribe,”2°

Several statements of individual justices
in the intervening years reinforce this con-
clusion. Thus, Justice Frankfurter, in his
dissenting opinion in National Insurance
Co. v. Tidewater Co.** noted that “Congress
need not establish inferior courts; Congress
need not grant the full scope of jurisdiction
which it is empowered to vest in them; Con-
gress need not give this Court any appellate
power; it may withdraw appellate jurisdic-
tion once conferred and it may do so even
while the case is sub judice. Ex parte
MecCardle, 7 Wall. 50622

In summary, the holdings of the Supreme
Court and the statements of various individ-
ual justices compel the conclusion that Con-
gress clearly has power under the Excep-
tions Clause to withdraw appellate jurisdic-
tion from the Supreme Court in particular
classes of cases. Indeed, this power is so
strong that an exception will be implied in
cases where Congress has not specifically
“granted” appellate jurisdiction to the
Court.

ATTACKS ON USE OF THE EXCEPTION POWER

It will be useful here to mention some ar-
guments that have been advanced against
the use of the exception power by Congress.
None of them will withstand careful scruti-
ny, since they each reflect a misunderstand-
ing of our history or the essence of our con-
stitutional system.

Essential roles.—It has been urged, as Pro-
fessor Henry Hart put it, that the excep-
tions “must not be such as to destroy the es-
sential role of the Supreme Court in the
constitutional plan.”2* In addition to the
difficulty of determining what is the Su-
preme Court's “essential role” that test
would make the Court itself the final arbi-
ter as to the extent of its powers. Despite
the clear grant of power to Congress in the
Exceptions Clause, no statute could deprive
the Court of its “essential role” but that
role would be whatever the Court said it
was.

It is hardly in keeping with the spirit of
checks and balances to read such a virtually
unlimited power into the Constitution. If
the Framers intended so to permit the Su-
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preme Court to define its own jurisdiction
even against the will of Congress, it is fair
to say that they would have made that in-
tention explicit.

Furthermore, the “essential role"” test was
advanced by Professor Hart in response to
the suggestion that Congress could satisfy
the Exceptions Clause by removing all but a
“residuum of jurisdiction,” for example, by
withdrawing appellate jurisdiction in “ev-
erything but patent cases.” Whatever the
cogency of Professor Hart's “essential role”
test would be to a wholesale withdrawal of
jurisdiction, if it were ever attempted by
Congress, his test cannot properly be ap-
plied to narrowly drawn withdrawals of ju-
risdiction over particular types of cases.

It could hardly be argued, for example,
that the “essential role” of the Supreme
Court depends on its exercising appellate ju-
risdiction in every type of case involving
constitutional rights. Such a contention
would be contrary to the clear language of
the Exceptions Clause and to the consistent
indlﬁations given by the Supreme Court
tself.

Uniformity and Supremacy.—A related
but more substantial argument against the
exercise of Congress’ Exceptions Clause
power is that Supreme Court review of cases
involving important constitutional rights is
necessary to ensure uniformity of interpre-
tation and the supremacy of federal statutes
over state laws.

The argument that fundamental rights
should not be allowed to vary from state to
state begs the question of whether there is a
fundamental right to uniformity of inter-
pretation by the Supreme Court on every
issue involving fundamental rights. The ar-
gument overlooks the fact that the Excep-
tions Clause is itself part of the Constitu-
tion. As Alexander Hamilton wrote in No. 80
of the Federalist, the Exceptions Clause is a
salutary means ““to obviate and remove" the
“inconveniences” resulting from the exer-
cise of the federal judicial power.

Judging from what the Supreme Court
has said about it over the years, the clause
is not only an important element of the
system of checks and balances, but one
which grants a wide discretion to Congress
in its exercise. There is, in short, a funda-
mental right to have the system of checks
and balances maintained in working order.
Without that system, the more dramatic
personal rights, such as speech, privacy, free
exercise of religion, would quickly be re-
duced to nullities. This right to a preserva-
tion of the system of checks and balances is
itself one of our most important constitu-
tional rights.

Fundamental rights.—If it be contended
that the Exceptions Clause cannot be used
to deprive the Supreme Court of appellate
jurisdiction in cases involving fundamental
constitutional rights, it must be replied that
such a limitation can be found neither in
the language of the clause nor in its explica-
tions by the Supreme Court. Indeed, the Su-
preme Court's conclusion, prior to 1891,
that there was no general right of appeal to
that Court in criminal cases surely involved
the denial of the right to appeal in cases in-
volving constitutional rights. For what con-
stitutional right is more fundamental than
the Fifth Amendment right not to be de-
prived of life or liberty without due process
of law?

The specious character of the argument
that Congress cannot exercise its Excep-
tions Clause power in cases involving funda-
mental rights is shown, for example, in the
school prayer matter. The Establishment
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Clause of the Pirst Amendment was intend-
ed to reserve the issue of establishment of
religion for decision by the states without
federal interference. The constitutional
right protected by the Establishment Clause
is the right to have issues such as prayer in
public school decided on a state-by-state
basis. 24

Moreover, it is only through an historical-
1y indefensible interpretation of the Four-
teenth Amendment that the Supreme Court
has decreed that the states are strictly
bound by the provisions of the Bill of
Rights.2® Until the adoption of the Four-
teenth Amendment in 1869, it was clear that
the protections of the Bill of Rights bound
only the federal government,2®

The school prayer issue arises out of one
judicial fiction piled upon another. The
Fourteenth Amendment is interpreted, con-
trary to the intent of its framers, so as to
bind the states strictly by the Supreme
Court's conceptions of the First Amend-
ment, and then the First Amendment itself
is interpreted in a manner that would shock
its framers in the First Congress. Other
areas, including abortion, legislative appor-
tionment and certain aspects of criminal
procedure, similarly involve “fundamental”
rights which were beyond the imagination
of the framers of the Constitution and the
14th Amendment and which owe their rec-
ognition only to the more fertile imagina-
tions of the justices of the Supreme Court.

Rights which the Court created.—The ar-
gument that the Supreme Court cannot be
deprived of jurisdiction to hear appeals
when they involve rights which the Court
has itself created, is an exercise in bootstrap
jurisprudence. It would make the Supreme
Court not only supreme but absolute in
some of the most sensitive areas of our con-
stitutional life. Clearly, the Exceptions
Clause was designed specifically to prevent
such a result.

DRAFTING LEGISLATION

An acceptable format for a bill limiting
the Court’s jurisdiction can already be
found in several of the bills (e.g.,, HR. 72
and H.R. 865) in which a section withdraw-
ing the subject from Supreme Court juris-
diction is followed by one providing that the
district courts shall not have jurisdiction in
any case which the Supreme Court does not
have jurisdiction to review under the fore-
going section. Congress, however, could
withdraw jurisdiction from the lower courts
without withdrawing appellate jurisdiction
from the Supreme Court, and vice versa,
The Congressional powers involved are dis-
tinct and there is no constitutional necessity
for them to be exercised together.

It should be noted, however, that Con-
gress could not withdraw from the lower
federal courts or from the appellate juris-
diction of the Supreme Court, jurisdiction,
for example, “in any case where a Baptist
shall be” plaintiff or appellant. This would
be unconstitutional, not because the Excep-
tions Clause power is limited, but because of
a specific prohibition elsewhere in the Con-
stitution. The religion of the appellant has
nothing to do with the authentic nature of
the case. The fact that Congress is forbid-
den by the First Amendment to prohibit ap-
peals by Baptists, Jews, etc., does not mean
that there is any restriction on Congress’
power to exclude classes of cases, as deter-
mined by the nature of the case, from the
jurisdiction of the lower federal courts and
the appellate jurisdiction of the Supreme
Court.

A separate issue is raised by the brief lan-
guage of three of the pending bills:
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“That no court of the United States shall
have jurisdiction to require the attendance
at a particular school of any student be-
cause of race, color, creed, or sex.” [H.R.
1079, H.R. 1180]

“That, pursuant to Article III, sections 1
& 2, of the United States Constitution, no
court of the United States shall have the ju-
risdiction to make any decision, or issue any
order, which would have the effect of re-
quiring any individual to attend any par-
ticular school.” [H.R. 7611

These provisions do not expressly apply to
the appellate jurisdiction of the Supreme
Court. If they are intended to apply only to
the lower federal courts, it would be prefer-
able to have that intent expressed. If they
are intended as well to withdraw jurisdie-
tion from the Supreme Court, they may run
afoul of the principle of Uniled States v.
Klein®" that Article III, Section 2, does not
permit Congress to tell the Supreme Court
how to decide a case, as opposed to Con-
gress’ clear power to withdraw a class of
cases from the Court’s appellate jurisdic-
tion.

The exercise of congressional power under
Article III, Section 2, should be even-
handed. These three bills, if they are in-
tended to apply to the Supreme Court, seem
merely to forbid the Court to decide a case
in a particular way. A preferable technique
is that employed by H.R. 869: “the Supreme
Court shall not have jurisdiction to review,
by appeal, writ of certiorari, or otherwise
any case arising out of any State statute, or-
dinance, rule, regulation, or any parts there-
of, or arising out of any act interpreting, ap-
plying or enforcing a State statute, ordi-
nance, rule, or regulation, which relates to
assigning or requiring any public school stu-
dent to attend a particular school because
of his race, creed, color, or sex.”

What will be the practical effect of with-
drawing jurisdiction from the Supreme
Court and the lower federal courts? The
school prayer issue will serve as an example.
Unlike constitutional amendment, such a
withdrawal would not reverse the Supreme
Court’s ruling on school prayer. Presum-
ably, at least some state courts would strict-
ly follow those decisions as the last authori-
tative Supreme Court pronouncement on
the subject. But a new law would ensure
that the Court received no opportunity to
further extend its errors. And in cases
where supporters of the school prayer deci-
sions sought to extend them, for example,
to outlawing voluntary prayer meetings by
public school students outside of class time,
those state courts would be apt to show a
greater measure of prudence than the Su-
preme Court has sometimes shown on the
subject.

It may be expected, however, that some
state courts would openly disregard the Su-
preme Court precedents and decide in favor
of school prayer once the prospect of rever-
sal by the Supreme Court had been re-
moved. But that result would not be such a
terrible thing. It must be remembered that
we are talking about Supreme Court deci-
sions which, in the judgment of the elected
representatives of the people and the Presi-
dent (or of two-thirds of the Congress over-
riding his veto), would appear so erroneous
as to be virtually usurpations.

It would be a healthful corrective of those
decisions for the people to trust for a time
in the state courts upon which the framers
of the Constitution primarily relied and to
be protected against further excesses in
that area on the part of the Court. In the
process, the Court might learn a salutary
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lesson so that it would avoid future excur-
sions beyond its proper bounds. Finally, be-
cause a statute rather than a constitutional
amendment is involved, the Court’s jurisdic-
tion could readily be restored should the
need for it become apparent.

In his First Inaugural Address, President
Abraham Lincoln warned that “the candid
citizen must confess that if the policy of the
Government upon vital questions affecting
the whole people is to be irrevocably fixed
by decisions of the Supreme Court, the in-
stant they are made, in ordinary litigation
between parties in personal actions the
people will have ceased to be their own
rulers, having to that extent practically re-
signed the government into the hands of
the eminent tribunal.”

Supreme Court decisions in several areas
are distortions of the constitutional intent
in matters of substantial importance. It is
within the power—and it is the duty—of
Congress, to remedy this wrong.

The withdrawal of jurisdiction would be a
measured and appropriate response, It
would be preferable to a constitutional
amendment in that it would have no perma-
nent impact on the Constitution. If experi-
ence showed it to be unwise, it could be
readily repealed by a statute. But it would
restore the balance of governmental powers
and help undo some of the unfortunate con-
sequences of judicial excess.
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®1Supra n. 15.

Mr. HATCH. Mr. President, on
behalf of the principle authors of the
substitute bill, Senators KENNEDY,
SeecTER, and myself, I move to table
this amendment and I ask for the yeas
and nays.

The PRESIDING OFFICER. Is
there a sufficient second? There is a
sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Utah [Mr. HaTcH]
to table the amendment of the Sena-
tor from North Carolina [Mr. HELMS].
The yeas and nays have been ordered
and the clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. CRANSTON. I announce that
the Senator from Louisiana [Mr.
BRrReaUX], the Senator from Connecti-
cut [Mr. Doppl], the Senator from
Nevada [Mr. Reip], the Senator from
Indiana [Mr. SasseEr], and the Senator
from Illinois [Mr. S1MON] are necessar-
ily absent.

I also announce that the Senator
from Delaware [Mr. BipEN] is absent
because of illness.

I further announce that, if present
and voting, the Senator from Tennes-
see [Mr. Sasser] would vote “nay.”

Mr. SIMPSON. I announced that
the Senator from New York [Mr.
D’AmaTo], the Senator from Utah
[Mr. Garn], and the Senator from
Delaware [Mr. RoTH] are necessarily
absent.

The PRESIDING OFFICER. Are
there any other Senators in the Cham-
ber desiring to vote?

The result was announced—yeas T1,
nays 20, as follows:

[Rollcall Vote No. 280 Leg.]

YEAS—T1
Adams Fowler Mikulski
Baucus Glenn Mitehell
Bentsen Gore Moynihan
B Graham Murkowski
Bond Grassley Nunn
Boren Harkin Packwood
Boschwitz Hatch Pell
Bradley Hatfield Proxmire
Bumpers Heinz Pryor
Burdick Hollings Quayle
Chafee Inouye Riegle
Chiles Johnston Rockefeller
Cochran Earnes Rudman
Cohen Kassebaum Sanford
Conrad Kennedy Sarbanes
Cranston Kerry Simpson
Danforth Lautenberg Specter
Daschle Leahy Stafford
DeConcini Levin Stennis
Dixon Lugar Stevens
Dole Matsunaga Weicker
Domenici MeCain Wilson
Durenberger Melcher Wirth
Evans Metzenbaum

NAYS—20
Armstrong Helms Shelby
Byrd Humphrey Symms
Exon Kasten Thurmond
Ford MeClure Trible
Gramm McConnell Wallop
Hecht Nickles Warner
Heflin Pressler
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NOT VOTING—@
Biden Dodd Roth
Breaux Garn Sasser
D'Amato Reld Simon

So the motion to lay on the table
Amendment No. 2780 was agreed to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote by which
the motion was agreed to.

Mr. STAFFORD. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
Senator from Massachusetts.

Mr. EENNEDY. I ask unanimous
consent that the Senator from Ver-
mont, Senator StaFrorD, and the Sen-
ator from Arizona, Senator DeCon-
cINI, be added as cosponsors to the
substitute.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. RIEGLE. Mr. President, I rise
today to express my support for H.R.
1158, the Fair Housing Amendments
of 1988, and to urge my colleagues to
support this legislation that will add
new force and meaning to our civil
rights laws.

Mr. President, in 1968, we in Con-
gress made a commitment to eliminate
discrimination in housing by passing
the landmark Fair Housing Act. Yet
today, 20 years later, discrimination in
housing is still a powerful reality for
millions of Americans.

According to surveys by the Depart-
ment of Housing and Urban Develop-
ment [HUD], at least 2 million inci-
dences of discrimination occur annual-
ly. Seventy-two percent of the black
families seeking rental housing today
stand the chance of experiencing dis-
crimination. These figures are due, in
large part, to the fact that existing
fair housing law lacks tough enforce-
ment mechanisms,

The Fair Housing Amendments of
1988 will change that. Under this legis-
lation, the Secretary of HUD would be
given the power to back up the initial
investigation and conciliation process.
If a dispute has not been resolved
within 100 days and the Secretary has
found reasonable cause to believe that
discrimination has or is about to occur,
the Secretary could now issue a formal
charge against the respondent.

At this point, any party to the dis-
pute has the right to elect to have a
trial by jury in a U.S. district court. In
those instances, HUD would represent
the interest of the plaintiff. If no
party elects to go to court, however,
within 120 days there would be a hear-
ing before an independent administra-
tive law judge [ALJ] at HUD.

It is the ALJ process that is the
major innovation of H.R. 1158. If the
ALJ finds that the respondent has or
is about to engage in a discriminatory
housing practice, he or she has the au-
thority to issue an injunction, to
assess actual damages, and to levy a
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fine. This procedure, already in use in
many other Federal agencies, is fair,
inexpensive, and effective.

After years of contentious debate on
this issue, Mr. President, we finally
have a strong fair housing bill. The
House of Representatives has already
passed this legislation by an over-
whelming majority. This outcome is
the direct result of a historic alliance
between the civil rights community
and the National Association of Real-
tors. Recognizing the need to put
teeth in our fair housing laws, both
groups worked together with leading
Members of Congress to craft a bipar-
tisan compromise.

Mr. President, H.R. 1158 is also im-
portant in that it provides new protec-
tion to two groups in our society who
all too often suffer housing discrimi-
nation—the handicapped and families
with children. Naturally, the bill takes
into account circumstances where cer-
tain limitations on housing are valid.
Elderly communities, for example, are
exempted from the provisions regard-
ing discrimination against children.
Our Nation's seniors should not and
will not lose the advantages of special-
ized elderly housing. Nevertheless, the
bill makes clear that families and the
handicapped have a right to live in the
housing of their choice.

I am very pleased that we will have
the opportunity to pass this landmark
legislation during the 100th Congress.
In 1968, we made an important state-
ment that discrimination in housing
must be abolished. Statements, howev-
er, are not enough. Today, we take an-
other step in showing that America is
devoted to living out the promise of its
principles.

As an original cosponsor of the Fair
Housing Amendments in the Senate, I
urge my colleagues to vote for H.R.
1158.

Mr. CHAFEE. Mr. President, the
Senate will soon consider a landmark
piece of legislation, the Fair Housing
Amendments of 1988. I was an original
cosponsor of S. 558, the legislation
that gave rise to this historic compro-
mise, and I urge the Senate to take up
and adopt it without delay.

With this measure, we will complete
a process we began in 1968, with pas-
sage of the Fair Housing Act. The Fair
Housing Act banned discrimination on
the basis of race, color, or religion.
However, its effectiveness has been se-
riously limited by its lack of an en-
forcement mechanism.

This has left the more than 2 mil-
lion Americans that are the targets of
illegal housing discrimination each
yvear with little recourse except to file
a time-consuming and costly suit at
their own expense. Too often, the fair
housing law is only a paper tiger. °

The bill now before us would change
that by giving the Department of
Housing and Urban Development
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[HUD] the tools to enforce the law.
Under current law, its role is limited to
conciliation and arbitration; it has no
power to enforce discrimination com-
plaints. The Department of Justice
may file suit, but only if a “Pattern
and Practice” of discrimination is
found. Otherwise, a person encounter-
ing housing discrimination has only
one option—to file suit at his or her
own expense. In most cases, this is
prohibitively costly and time consum-
ing—particularly for someone whose
immediate concern is finding housing.

This bill would change that by pro-
viding HUD with sound and reasona-
ble enforcement mechanisms, similar
to those used for many years by other
Federal agencies. Under this bill, HUD
will initiate enforcement proceedings
in cases where it finds ‘“reasonable
cause” to believe housing discrimina-
tion has occurred, after first trying to
reconcile the parties. Cases will then
be referred to an administrative law
judge, or, at the request of either of
the parties, to a U.S. district court.
Proceedings must begin within 120
days, and reach a conclusion within 60
days. The court may award damages
or levy fines—of between $10,000 and
$50,000.

The bill also strengthens the fair
housing laws by extending their cover-
age to the disabled and to families
with children. The need for these pro-
visions is great, as recent surveys of
the housing landscape make abun-
dantly clear.

For example, a 1980 HUD survey
found that 50 percent of all rental
units have restrictions on rentals to
families with children, and that an-
other 25 percent do not allow children
at all. I want to point out that the ban
on discrimination would not apply to
Federal housing for the elderly, to re-
tirement communities, or to other de-
velopments specifically designed for
older Americans.

Finally, passage of this legislation
will be a real boon to the 36 million
disabled Americans who are not cov-
ered by existing fair housing laws.

Mr. President, last April marked the
20th anniversary of the Fair Housing
Act. The Fair Housing Act is truly a
landmark, but for too long it has been
an unfinished landmark. The legisla-
tion before us today is an appropriate
and long-overdue capstone—without
which our job can hardly be consid-
ered complete.

By putting real teeth into the Na-
tion’s fair housing laws, this bill will
go a long way toward helping the mil-
lions of Americans that encounter dis-
crimination in their search for shelter.
Its provisions are long overdue, and I
urge the Senate to adopt them with-
out further delay.

Mr. SIMON. Mr. President, I rise in
strong support of the fair housing bill,
which I have cosponsored, and com-
mend the Senator from Massachusetts
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and the Senator from Pennsylvania
for their leadership and hard work in
putting together the substitute before
this body.

As chairman of the Constitution
Subcommittee, I made the fair hous-
ing bill my highest priority. Early in
the 100th Congress, I convened 6 days
of hearings and took testimony from
41 witnesses. The subcommittee then
reported favorably an amendment in
the nature of a substitute that closely
resembles the legislation before us
today.

When my subcommittee held hear-
ings on this bill we looked at the Sen-
ate’s earlier hearings on the issue of
fair housing, which occurred in 1979.
We found that the Judiciary Commit-
tee’s findings 8 years ago are as true
today as they were then—no enforce-
ment provisions exist in current law to
combat continuing housing discrimina-
tion. As a result, the law that was sup-
posed to wipe out housing discrimina-
tion from our country is not working.

Recent studies have shown unac-
ceptable rates of discrimination
against blacks, Hispanic Americans,
disabled people, families with children,
women, and Asian Americans. The
most recent HUD sponsored study
found that blacks looking to buy a
home have a 48-percent chance of en-
countering discrimination; their
chances of being discriminated against
in the rental market are 72 percent.
Another study in Dallas found that
dark-skinned Hispanic Americans were
likely to be discriminated against in 96
cases out of 100 when looking for
housing.

Disabled people are also locked out
of many housing opportunities by
physical barriers and the barrier of ig-
norance.

A 1980 HUD survey noted that 26
percent of our Nation’s rental housing
market bans rental to families with
children; another 50 percent sets
limits on ages and numbers of children
allowed. That means more than three-
fourths of the housing market has re-
strictions on families.

Few problems hit Americans where
they live as harshly as discrimination
when they enter the marketplace to
rent or buy a home. Today there is
wide agreement after nearly two dec-
ades of experience that the Fair Hous-
ing Act has not been invested with
adequate enforcement remedies. Dis-
crimination in housing is still a reality
for millions of Americans.

A promise was made nearly two dec-
ades ago with insufficient resources to
back it up. Now is the time to make
good on that promise.

The bill before this body amends the
Federal Fair Housing Law, title VIII of
the Civil Rights Act of 1968. It is spon-
sored by a bipartisan group of Sena-
tors and has the support of the admin-
istration and all the Presidential can-
didates. It is similar to the bill that
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gg.ssed the House on June 29, 376 to

Mr. President, I particularly want to
note that I strongly support the inclu-
sion of individuals with handicaps as a
newly protected class under the fair
housing statute.

The reality is that millions of Ameri-
cans are being excluded from full par-
ticipation in the life of this Nation by
an inaccessible, unavailable, and inap-
propriate housing stock. Part of the
housing problem is a result of simple
prejudice—the same kind of prejudice
we made illegal on the basis of race in
1968. But there is another serious
problem: physical exclusion because of
barriers in architecture. These archi-
tectural barriers, which need not be
costly to eliminate, are like “Keep
Out” signs to a substantial part of our
populations.

This means that for the Americans
who already have the most barriers to
overcome, housing is the hardest to
find. Some social service agencies
report that for every wheelchair-acces-
sible apartment available, there are 50
clients in need. In some places, a wait
of 2 to 4 years for usable housing is
common.

Another dimension of this problem
comes at the other end of the cycle:
not in finding the housing, but in
being forced to leave. This problem es-
pecially hurts our elderly citizens with
disabilities. When the disability wors-
ens, and they can no longer negotiate
the steps or fit the new wheelchair
into the bathroom, they are forced to
move out of their homes.

There is an enormous human cost
when elderly persons are uprooted
from their home communities and
placed in other, often more institu-
tionalized, settings. They lose their re-
lationship with the corner grocer, the
local church, neighbors, and friends.
This is unnecessary isolation, and it
becomes ghettoization as well when
the only choice is a 100-unit building
for the elderly.

It is not only the elderly who are af-
fected. As Marca Bristo, the director
of Access Living in Chicago, testified
last year before the Subcommittee on
the Constitution, too many people
with disabilities unnecessarily fill the
beds in the only accessible housing in
town—the nursing home. In Cook
County, IL, over 10,000 nonelderly dis-
abled people live in nursing homes.

The provisions of the fair housing
amendments included in the Kennedy-
Specter substitute address two areas of
discriminatory practices related to
physical access in housing. Discrimina-
tion under the act will include refusal
to permit, at the expense of the indi-
vidual with the disability, reasonable
modifications of the premises. In the
case of a rental, the landlord may,
where it is reasonable to do so, condi-
tion permission for a modification on
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the renter agreeing to restore the inte-
rior of the premises to the condition
that existed before the modification,
with reasonable wear and tear except-
ed.

The provisions also require that all
future multifamily housing of four or
more units will have to meet minimal
access guidelines. In the case of non-
elevator buildings, only the ground-
floor units must meet these guidelines.
These provisions have been developed
in consultation with the National As-
sociation of Home Builders and the
American Institute of Architects, and
these organizations support this bill.
With clarifications on the primary
role of States and local governments
in carrying out enforcement of these
requirements, the disability provisions
have the full support of the White
House, the Department of Housing
and Urban Development, and the Jus-
tice Department.

The discrimination against individ-
uals with handicaps that is based on
prejudice and stereotype is also ad-
dressed through provisions in this leg-
islation. By including individuals with
handicaps as a protected class, the bill
provides the same general prohibitions
against activities related to the sale or
rental of a dwelling as are currently in
place for the existing protected class-
es.
The provisions of the substitute in-
clude the definition of handicap found
in section 504 of the Rehabilitation
Act of 1973, as amended. During
action on the Civil Rights Restoration
Act, the Congress reaffirmed the in-
clusion of individuals with contagious
diseases and infections in the defini-
tion of handicap, and codified the Su-
preme Court’s Arline decision. The
language of this substitute states that
these provisions do not require a
dwelling to be made available to an in-
dividual whose tenancy would consti-
tute a direct threat to the health or
safety of other individuals or whose
tenancy would result in substantial
physical damage to the property of
others. This is wholly consistent with
the definition of handicap in section
504 and the Civil Rights Restoration
Act.

Mr. President, the provisions of this
legislation for persons with disabilities
are an equitable approach to ending
housing discrimination and making a
large part of our housing stock avail-
able to this substantial part of our citi-
zenry.

I also want to express my strong sup-
port for extending the protection of
the Fair Housing Act to families with
children.

Many families with children face
economic difficulties in finding hous-
ing. To add discrimination to that is
unconscionable. Children are our
country’s future. To deny a family the
right to buy or rent because they have
children, or a certain number of chil-
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dren, or children of certain ages, pre-
vents many American families from re-
alizing a central element of the Ameri-
can dream—a safe and affordable
place to live and raise their children.

Nationwide, huge portions of the
housing market are legally closed to
families with children. Signs reading
“No Children” are commonplace. An
extensive national study conducted by
the Department of Housing and Urban
Developement found that 75 percent
of the rental units surveyed either re-
stricted or barred children.

The fair housing amendments pro-
hibit discrimination on the basis of fa-
milial status, as existing fair housing
law now prohibits such discrimination
on the basis of sex, religion, national
origin, color, and race. At the same
time, it protects the rights of land-
lords and senior citizens.

This legislation does not pit one gen-
eration against another. It protects
the rights of seniors to live in retire-
ment communities and buildings to
serve their special needs, and to ex-
clude children if they so desire.

Mr. President, I am proud to have

played a significant role in the devel-
opment of this landmark civil rights
legislation, and urge its speedy pas-
sage.
Mr. BYRD. Could we find out how
many amendments remain, hopefully,
to get an agreement which would limit
the amendments to those we can iden-
tify and then include a time for vote
on final passage tomorrow? I yield to
the Republican leader.

Mr. DOLE. Mr. President, we have
checked on this side. As far as I
know—I can find out quickly—there
could be an additional amendment by
Senator HEums on the definition of
handicapped and two amendments by
Senator HuMPHREY, on building code
costs for houses and building code
costs for rental properties.

I hope that we might get an agree-
ment that these would be the only
amendments in order. I am not certain
they will agree to a time agreement,
but I think there might be a willing-
ness to agree they are the only amend-
ments in order. I do not know if Sena-
tor HUMPHREY is prepared to proceed
tonight or is prepared to do it in the
morning.

Mr. BYRD. Mr. President, I yield to
Mr. HUMPRHEY.

Mr. HUMPHREY. I am prepared to
do whatever the leadership wishes.
Some Members have pressing engage-
ments tonight. Certainly I want to be
accommodating in that respect.

With respect to the unanimous-con-
sent request, may I ask, is it the ma-
jority leader’s intent for the Senate to
go out sometime soon?

Mr. BYRD. That will depend upon
whether or not we can get the agree-
ment. If we get the agreement limiting
the number of amendments so that we
know there will be no more, then we
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can talk about what time the Senate
will go out. Otherwise, we are con-
strained to press on.

Mr. President, I ask unanimous con-
sent that the only remaining amend-
ments be the two amendments identi-
fied by the Republican leader as being
offered by Mr. HumPHREY and the one
possible amendment that was identi-
fied by the Republican leader as being
possibly offered by Mr. HELMS.

Mr. DOLE. I am now advised there
may be a second amendment by Sena-
tor HELMS.

Mr. BYRD. Mr. President, I ask
unanimous consent that the remaining
amendments to the bill be limited to
the following: An amendment by Mr.
Herms to clarify the definition of
handicapped, an amendment by Mr.
HumPHREY dealing with building code
costs for houses, an amendment by
Mr. HumpHREY dealing with building
costs for rentals, an unidentified
amendment by Mr. HELms, and an un-
identified amendment to the Helms
amendment by either Mr. KENNEDY Or
Mr. Byrp, that no motion to recommit
with instructions/without instructions
be in order.

The PRESIDING OFFICER. Is
there objection?

Mr. STEVENS. Reserving the right
to object, Mr. President, would my dis-
tinguished friend tell me what that
means for the balance of the evening?

Mr. BYRD. For the balance of the
evening, if Mr. HUMPHREY wishes to
call up his amendment and debate it
for a while, that would be fine, Mr.
KeNNEDY may wish to debate it. We
have agreed that a vote would occur
tomorrow morning at 11 o’clock.

Mr. STEVENS. I thank the Senator
very much.

Mr. BYRD. And that tomorrow
morning, if there is time and other
amendments on the list are called up
and they are debated, rollcall votes or-
dered, they could be stacked in behind
the 11 o’clock vote.

Mr. STEVENS. I thank my friend.

Mr. BYRD. I thank the Senator.

The PRESIDING OFFICER. Is
there objection?

Mr. HUMPHREY. Mr. President,
will the majority leader yield?

The PRESIDING OFFICER. Yes.

Mr. HUMPHREY. The unanimous
consent request does not include what
the Senator just said about the Sena-
tor from New Hampshire laying down
his amendment tonight and debating
it tonight, does it?

Mr. DOLE. The Senator identified
the amendment. He is not required to
lay the amendment down?

Mr. BYRD. Not required to.

Mr. HUMPHREY. It is such a won-
derful amendment, I would like it to
come in close proximity to the debate
and not be separated by a night's
sleep. In other words, I would not
really care to lay the amendment
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down and debate it tonight with a vote
tomorrow after everyone has forgot-
ten the merits of the case.

Mr. BYRD. May I say to the distin-
guished Senator whatever he wishes is
fine. If he wishes to lay it down to-
night, not debate it or debate it,
whichever he wishes, and if we could
agree for a vote in relation to that
amendment at 11 o'clock tomorrow
morning.

The PRESIDING OFFICER (Mr.
PryoRr). Is there objection to the re-
quest? If there is none, the request is
so ordered.

Mr. BYRD. Did the distinguished
Senator from New Hampshire hear
the last part, to wit, that a vote would
occur in relation to the amendment at
11 o’clock.

Mr. DOLE. I think it depends on
when we start. What would the Sena-
tor want, 30 minutes on a side?

Mr. HUMPHREY. Thirty minutes
total.

Mr. DOLE, Thirty minutes total. We
can work that out.

Mr. BYRD. Thirty minutes equally
divided?

Mr. DOLE. Thirty minutes total.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. May I inquire of the dis-
tinguished Senator from New Hamp-
shire whether or not on the disposi-
tion of his amendment, which I
assume he will lay down tonight, upon
the disposition of that amendment at
11 o’clock tomorrow, will he be willing
to lay down his next amendment so
that the Senate could proceed there-
on?

Mr. HUMPHREY. Yes. However, I
want to add a caveat to that. I am not
determined to offer that second
amendment. I might offer the second
amendment or I might not.

Mr. BYRD. Very well. Mr. President,
1 yield the floor.

Mr. KENNEDY. Mr. President, that
being the case, I think that would con-
clude at least the debate on this meas-
ure for this evening. Again, I am very
grateful to all of those who have been
a part of the discussion, and I am very
hopeful that we will be able to reach a
final conclusion on this sometime in
the very early afternoon tomorrow.

I thank the majority leader and mi-
nority leader and my cosponsors for
their efforts during the course of the
debate. I yield the floor.

Mr. THURMOND. Mr. President, I
think we have made considerable
progress today. We know what amend-
ments are remaining so we should be
able to finish the bill tomorrow as I
see it. I commend all those who have
cooperated in this matter and enabled
us to go forward as we have.
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AMENDMENT TO INCREASE
FUNDING FOR THE STATE DE-
PENDENT CARE GRANT PRO-
GRAM

Mr. BINGAMAN. Mr. President, I
rise today to invite the attention of
my colleagues to one of the many im-
portant programs funded under the
Senate’'s Department of Labor, HHS
and education appropriations bill.

I was proud to cosponsor an amend-
ment offered by my friend and distin-
guished colleague, Senator RIEGLE, to
provide much needed funding for pro-
grams authorized under the State De-
pendent Care Development Grants
Act. With passage of this amendment,
the Senate helped to ensure that a
greater, but still inadequate, number
of young school children can have
quality, supervised care before and
after school.

Senator RIEGLE is the Senate’s true
advocate and leader for school-age
child care. In 1983, he proposed using
public schools and other existing com-
munity facilities for before- and after-
school care for our school-age chil-
dren. Recognizing the need for such
care, the Congress incorporated ele-
ments of his legislation into the State
Dependent Care Development Grants
Act. Senator RiecLE has worked dili-
gently year after year to fund this im-
portant, but often overlooked, child
care program.

‘We can no longer overlook this prob-
lem. And fortunately, we are making
some progress, albeit in small steps. In
March, I chaired a hearing on child
care under the auspices of the Joint
Economic Committee in my home
State of New Mexico. The Joint Eco-
nomic Committee is largely concerned
with such issues as international trade
and U.S. competitiveness. But we
know from that hearing and others
held in the Senate that there is a
direct and vital link between our chil-
dren’s current well-being and our Na-
tion’s future economic well being.

Children are our Nation's future.
They are our future workers, leaders,
educators, and taxpayers. So it makes
sense that unless our Nation begins se-
riously to invest in our children today,
we will not have the skilled, healthy,
and productive work force that we
must have in the future to compete
successfully in the global economy and
to ensure our Nation’s social and eco-
nomic security.

We must be concerned for the
future, and we also must deal with the
problems of the present. In recent
yvears, U.S. demographics have begun
to change. Our children’s world is not
the same world we knew as children.
More and more often, two-parent fam-
ilies find that both parents work to
keep their families afloat financially,
and more and more children are grow-
ing up in single-parent homes. Often it
is the mother who must assume the
primary responsibility for nurturing
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the children—emotionally, intellectu-
ally, and financially. The economic
strain on many parents today is tre-
mendous, and finding safe, affordable
care for their children—regardless of
age—is of critical importance.

But finding child care that is safe
and affordable has become a major
challenge for parents today. For the
parents of school-age children, the
challenge of finding supervised care
can be especially difficult. For parents
with limited income, the problem is
even more acute.

So it is no surprise that the esti-
mates of the number of children left
alone after school each day range
from 2 to 7 million. Some can probably
manage independently, but many face
frightening, lonely, or unsafe time
alone during the school year, on
school holidays and during summer
vacations. We know that the potential
number of children facing these cir-
cumstances increases every day, yet an
adequate response fails to happen.

A major factor in the escalating
number of children in self-care is cost.
In 1983, more than 30 million Ameri-
can children between the ages of 5 and
17 were living below the poverty level.
A 1986 children's defense fund study
of school-age care found that the cost
of care ranged from $20 to $45 a week,
far above what low-income families
can afford and a significant outlay for
moderate income families.

The need for an increased invest-
ment in school-age child care has been
sounded by teachers, principals, par-
ents, businesses, public safety officers
and children. A 1987 Louis Harris and
Associates poll of teachers across the
country found that teachers cited chil-
dren being “left alone after school” as
the No. 1 cause of difficulty in school.
Of principals surveyed in 1988, 86 per-
cent said that communities need after-
school care and 84 percent believed
their own communities needed after-
school care.

Parents share these same concerns,
and several studies have concluded
that lack of supervised care may lead
to alecohol and drug abuse, combative-
ness, and other gang-related activities.
Younger siblings under the supervi-
sion of older children are often
abused, and accidents have become the
leading cause of death among chil-
dren.

As Amy Tyler-Wilkins of the chil-
dren’s defense fund testified during
our hearing in New Mexico:

The question is not whether or not we
need more school-age child care. It is not
that we do not know the elements that
should be included in a school-age child care
program. The guestion is why have we not
made a national commitment to expanding
the availability of school-age care? It is long
past time to make that commitment.

Indeed, a serious commitment to the
Dependent Care State Grant Program
is long overdue. This program, estab-
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lished in 1984, is the only Federal pro-
gram that provides funds to establish
and expand school-age child care pro-
grams, Sixty percent of the funds are
available for school-age child care pro-
grams and 40 percent for developing
resource and referral programs. We
know that this program works. Nearly
all 50 States depend on these funds for
their child car programs.

We must make a commitment to
child care, and we must make it now.
Every day the child care dilemma
worsens. It is critical that we act now.
More child care legislation than ever
has been introduced in this Congress,
but it will take time to fully debate
and pass legislation. Meanwhile, we in
the Federal Government can and must
do more to help. The tools we need are
already available. The Dependent
Care State Grant Program can provide
a strong foundation for this Nation to
build upon once some form of compre-
hensive child care legislation is en-
acted.

By accepting the measure proposed
by Senator RiecLE and myself, the
Senate made a small but wise invest-
ment in our children. It is an invest-
ment that will pay off in stronger fam-
ilies, increased productivity in the
workplace, a healthier local, national,
and international economy, and, most
importantly, happier, safer children.

THE FISCAL YEAR 1989 DEFENSE
AUTHORIZATION ACT

Mr. NUNN. Mr. President, on July
14 both the House and the Senate
passed the conference report on the
Fiscal Year 1989 Defense Authoriza-
tion Act. The enrolled bill was trans-
mitted to the President on July 25.
Under the Constitution, President
Reagan has until August 5—this
coming Friday—to decide whether to
sign this bill, veto it, or allow it to
become law without his signature.

Some on Capitol Hill and in other
circles around town are clamoring for
the President to veto this bill. In fact,
some Republican Members of Con-
gress have been quoted in the press as
saying it would be good politics to veto
this bill. I think that would be a seri-
ous mistake. Politics should not guide
nor be the basis for national security
decisions. This bill is extremely impor-
tant to our national security. It pro-
vides for many improvements in de-
fense capability and the management
of the Pentagon. In fact, the senior
national security advisers to the Presi-
dent and many in Congress in biparti-
san leadership roles on the committees
of jurisdiction have strongly recom-
mended against a Presidential veto.

Mr. President, the security of the
Nation is too important to have it take
a back seat to election year politics.

Today I want to take a few moments
to outline why I think the fiscal year
1989 defense authorization bill is a
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good bill—one that will definitely
strengthen our national security. Over
the next several days, I will also ad-
dress in more detail some of the specii-
ic objections of those who are urging
President Reagan to veto this bill.
KEY PROVISIONS OF THE FISCAL YEAR 1989
DEFENSE AUTHORIZATION BILL

The annual defense authorization
bill has become a major vehicle by
which the Congress debates and acts
on the President’s annual budget re-
quest for the national defense func-
tion. This year was no exception. The
fiscal year 1989 defense authorization
bill authorizes funding for all of the
major activities of the Department of
Defense, the national security pro-
grams of the Department of Energy,
and civil defense.

This year’s defense authorization
bill is noteworthy because it author-
izes the full amount—$299.5 billion—
requested by the President for nation-
al defense for fiscal year 1989. This is
the first time since fiscal year 1982
that Congress has authorized full
funding of the President’s defense re-
quest. In a year when the Congress
and the President have reached a con-
sensus on the level of defense spend-
ing, it would be damaging to national
security to shred this consensus with a
veto. This bill gives the President the
level of funding he requested for de-
fense for the first time in 7 years. Why
weren't there calls for a veto of the de-
fense authorization bill during the
past T years when it cut the Presi-
dent’s defense budget by as much as
$20 to $25 billion?

One of the most difficult issues in
this year's bill was the Defense De-
partment's role in the war on drugs.
Under the conference agreement, Mr.
President, the Armed Forces will con-
centrate on the detection and monitor-
ing of air and sea traffic, which are
traditional military missions. The bill
designates the Department of Defense
as the single lead agency of the Feder-
al Government for the detection and
monitoring of aerial and maritime
transit of illegal drugs into the United
States. The bill also requires that the
command, control, and communica-
tions and technical intelligence assets
of the United States that are dedicat-
ed to drug interdiction be integrated
by the Department of Defense into an
effective network.

The bill on President Reagan’s desk
enhances the Defense Department’s
role in fighting illegal drugs in a re-
sponsible and effective way. It took a
major effort to resolve this issue in
the defense authorization bill rather
than in the upcoming omnibus drug
bill. A Presidential veto of the defense
authorization bill would not only
reopen this controversial issue, but
postpone the Department’s new and
enhanced role. A veto would say: “The
war on drugs can take a back seat to
election year politics.”
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In the area of strategic programs,
the defense authorization bill contin-
ues the ongoing modernization of stra-
tegic weapons systems and strategic
command, control, and communica-
tions programs. The bill provides $752
million for the rail-garrison MX and
small ICBM programs and $4 billion
for SDI; fully funds the requested
levels for the Trident submarine and
Trident II missile programs; and pro-
vides almost all of the funds requested
for the B-2 advanced technology
bomber and the advanced cruise mis-
sile programs.

I understand that the conference
agreement on some of these strategic
programs—particularly the ICBM
modernization program and SDI—
upsets some of the people on the other
side of the aisle and in the White
House. I will have more to say on
these two programs over the next 2
days. Let me just say at this point that
the compromise on ICB modernization
keeps both the rail-garrison MX and
small ICBM programs alive for the
next administration to make a decision
by providing a total of $750 million for
ICBM modernization. The Secretary
of the Air Force stated to Strategic
Subcommittee chairman Senator
Exon that he could accept the com-
promise. On the funding level for SDI,
the $4 billion authorized in the bill is
an increase over last year and splits
the difference between the levels pro-
vided in the House and Senate ver-
sions of the bill. I think this is a rea-
sonable outcome, particularly since an
amendment to reduce the Senate-ap-
proved level by $700 million failed by
only two votes on the Senate floor.

In the area of conventional weapons
programs, the fiscal year 1989 defense
authorization bill authorizes $38.3 bil-
lion, with major enhancements in sev-
eral key areas not included in the
original budget request. The bill in-
cludes $300 million for a major initia-
tive developed with the Army to re-
verse the deteriorating armor-antiar-
mor balance between NATO and the
Warsaw Pact. The bill also increases
the production rates of several major
conventional programs—M-1 tanks,
Hellfire missile; EA-6B jammer air-
craft; F-18 fighter; F-14D fighter—so
we buy more capability at less cost.

The Navy's shipbuilding program
was approved as requested, with the
exceptions of the addition of one
DDG-51 destroyer and the deletion of
an oceanographic survey ship which
the Navy indicated could not be ex-
pected due to design problems. We
have approved programs designed to
help our sailors in the Persian Gulf.

The bill contains a number of provi-
sions which are absolutely essential to
meeting our defense manpower needs
and supporting our men and women in
uniform and their families. The con-
ference agreement includes a compre-
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hensive series of modifications to the
joint officer management policies of
the Goldwater-Nichols DOD Reorgani-
zation Act of 1986 that will facilitate
the management of military officers
serving in joint duty assignments.
These provisions are very high on the
priority list of the Joint Chiefs of
Staff. The conference agreement also
repeals the reductions in the DOD of-
ficer corps that would otherwise go
into effect.

In the area of compensation and
benefits, the conference agreement
provides for a 4.1-percent increase to
military basic pay and basic allowance
for subsistence, and a 7 percent in-
crease to basic allowance for quarters.
The 4.1 percent increase exceeds the
comparable increases expected in the
private sector for the first time since
1981 and begins to close the current
pay gap of approximately 11 percent
between private sector and military
pay. The 7 percent increase in basic al-
lowance for quarters will help to cor-
rect deficiencies in the reimbursement
to military members for housing.

The conference agreement also pro-
vides two major retention incentives—
one to counteract retention problems
in Navy and Air Force aviator invento-
ries and the other to counteract reten-
tion problems in medical officer inven-
tories of all services. In addition, the
conference agreement provides for a
affiliation bonus test program aimed
at improving the recruitment of medi-
cal personnel to fill critical shortages
in the reserve forces.

Mr. President, as I review the major
provisions of the fiscal year 1989 de-
fense authorization bill, it is difficult
to understand the calls from some
people for a veto of this measure. This
bill conforms more closely to the de-
fense program requested by the ad-
ministration for the fiscal year 1989
than any defense authorization bill
passed by the Congress in the last 6
years.

COMPARISON TO THE HOUSE BILL

One of the arguments made when
the Senate passed the conference
report on this bill was that the Senate
passed a good bill, but the House pre-
vailed on all the major issues in con-
ference, creating an unacceptable bill.

The primary source of information
for this point of view seems to be a
press release by the House Armed
Services Committee. This press release
claims, for example, that the confer-
ence report “takes the stars out of star
wars” and leans toward the arms con-
;rﬂcil provisions contained in the House

In my view, these and other state-
ments in this press release are mis-
leading and inaccurate. If President
Reagan can figure out a way to veto
this press release, I will certainly vote
to sustain that veto. '

I am not interested in creating a
scorecard of the major conference
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issues between the House and Senate
bills to try and determine who came
out ahead in the conference. Both the
House and Senate conferees were
trying to come up with a bill that met
the national security needs of the
country. But I want to mention briefly
some of the major issues in the House-
passed bill which the administration
opposed and the action taken on these
issues by the conferees.

The administration strongly object-
ed to the SDI funding level of $3.5 bil-
lion in the House bill, a reduction of
$1.4 billion from the fiscal year 1989
budget request of $4.9 billion. The
Senate bill provided $4 billion by only
a two vote margin, and the conference
agreement of $4 billion is the midpoint
between the two bills. In addition, Mr.
President, this outcome is the most fa-
vorable to SDI in terms of the percent
of the program approved since 1985. 1
ask the question—can anyone really
believe that providing $4 billion for
SDI is gutting the program?

The House bill contained a provision
restricting no more than 40 percent of
SDI funding to phase 1 activities. The
administration adamantly opposed
this House provision and it was
dropped in the conference report.

The House bill contained a provision
requiring U.S. compliance with the
central numerical sublimits of the un-
ratified SALT II Treaty. The admin-
stration adamantly opposed this provi-
sion, and it was dropped from the con-
ference report. In its place the confer-
ees agreed to deactivate a few weeks
early two aging Poseidon submarines—
thus continuing a practice of early Po-
seidon retirements which this adminis-
tration itself has repeatedly undertak-
en in the past for budgetary reasons.

The House bill contained a 1-year
moratorium on tests of all nuclear de-
vices above 1 kiloton. The administra-
tion strongly * * * conference report.
The conferees directed the Depart-
ment of Energy to begin technical
preparations for maintaining the reli-
ability and effectiveness of our nuclear
deterrent in a low- or zero-threshold
testing regime. Since the Reagan ad-
ministration has agreed with the
Soviet Union on a step-by-step negoti-
ating approach leading in time to a
total test ban, this conference provi-
sion is entirely consistent with the ad-
ministration’s own policy in this area—
unless the administration’s own policy
is a sham.

The House bill contained amend-
ments to the Davis-Bacon legislation
which the administration strongly op-
posed. The conferees did not include
any changes to the Davis-Bacon Act in
the conference report. The Senate's
unwillingness to yield on this issue
held up the conference for 2 weeks.

The House bill contained a provision
repealing the exemption for DOD
from the provisions of the Monroney
amendment, which would have re-
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quired DOD to go outside of a local
wage area to collect wage data for cer-
tain types of Federal blue-collar jobs.
The Defense Department opposed this
provision, and it was dropped in the
conference report.

The House bill contained a provision
that would have prevented all con-
tracting out of certain types of main-
tenance functions. The Defense De-
partment strongly opposed this provi-
sion, and it was dropped in the confer-
ence report.

The House bill contained a provision
prohibiting the Army from converting
its antiquated heating facilities in
Europe to district heat. The Army
strongly opposed this provision, and it
was dropped in the conference report.

Mr. President, I could go on, but I
think the point is clear: The House did
not prevail on every major issue of
concern to the administration in the
conference on this bill.

I am not saying that I agree with
every provision in the conference
report sent to the President. The very
nature of a conference and the legisla-
tive process requires compromises. But
in my view, the Senate took a good,
solid bill to conference. We brought a
good, solid bill back from conference.
And we have sent the President a
good, solid Defense authorization bill
for fiscal year 1989 that will improve
the national security of the country.

CONCLUSION

Mr. President, my opinion that the
fiscal year 1989 Defense authorization
bill is a good bill and that it should
not be vetoed is shared by President
Reagan’s senior national security ad-
visers.

I have to ask two questions: If the
people responsible for advising the
President on national security policy
do not want to see this bill vetoed,
then who does? Why is there talk of a
veto on this bill, which authorizes the
full amount requested by the Presi-
dent for fiscal year 1989, when there
was no talk of a veto for 7 straight
years when the Defense budget was
being cut by as much as $20 to $25 bil-
lion each year?

The only conclusion I can come to is
that some people believe that there is
some political advantage to be gained
from vetoing the Defense authoriza-
tion bill. I reject this argument, and I
hope President Reagan will reject this
argument. It will be very unfortunate
if this bill is vetoed for election year,
political reasons which have nothing
to do with the national security inter-
ests of the country.

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent there be a period
for morning business for 10 minutes,
that Senators may speak therein for
not to exceed 5 minutes each.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The
Senator from Kansas.

TAX CONVENTION WITH
FRANCE

Mr. DOLE. Mr. President, as in exec-
utive session, I ask unanimous consent
that the injunction of secrecy be re-
moved from the protocol to the 1967
Tax Convention with France (Treaty
Document No. 100-21), transmitted to
the Senate today by the President;
and ask that the protocol be consid-
ered as having been read the first
time; that it be referred, with accom-
panying papers, to the Committee on
Foreign Relations and ordered to be
printed; and that the President’s mes-
sage be printed in the RECORD.

The message from the President is
as follows:

To the Senate of the United States:

I transmit herewith, for Senate
advice and consent to ratification, the
Protocol to the Convention between
the United States of America and the
French Republic with respect to Taxes
on Income and Property of July 28,
1967, as amended by the Protocols of
October 12, 1970, November 24, 1978,
and January 17, 1984, which Protocol
and related exchange of notes were
signed at Paris on June 16, 1988. I also
transmit for the information of the
Senate the report of the Department
of State with respect thereto.

The main purpose of the Protocol is
to modify the Convention to take into
account the provisions of the Tax
Reform Act of 1986. In addition, the
Protocol will permit France to exempt
U.S. citizens resident in France from
French tax on their U.S.-source invest-
ment income.

It is most desirable that this Proto-
col, together with the related ex-
change of notes, be considered by the
Senate as soon as possible and that
the Senate give advice and consent to
ratification.

RoNALD REAGAN.

THE WHITE HOUSE, Aug. 1, 1988.

THE SIOUX NATION BLACK
HILLS CONTROVERSY: NEED
FOR RESOLUTION

Mr. PRESSLER. Mr. President, the
Sioux Black Hills claim has been one
of the lengthiest Indian land claim dis-
putes in U.S. history, and remains un-
resolved to this day. Initially, filed in
1923, the Sioux Nation of Indians
sought additional compensation for
the amount paid to the Sioux for the
Black Hills by the U.S. Government in
18717.

At the request of the Sioux tribal
leaders, Congress passed legislation in
1978 waiving res judicata so that the
Sioux Nation of Indians could press its
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claim for monetary damages in the
court system. In 1980, they won their
court case and were awarded the addi-
tional compensation they sought.
However, the tribal leaders refuse to
accept the U.S. Supreme Court's
award of $106 million. With accumu-
lated interest, this judgment award
has grown to $202 million this year.

Many individual Sioux Indians have
urged that the judgment be distribut-
ed. It is important for us to finally re-
solve this deadlock. In the near future,
I plan to introduce legislation to allow
the Sioux Indians to vote on this issue.
My proposed legislation would direct
the Department of Interior to hold an
election among the Sioux who would
be eligible to receive portions of the
Supreme Court judgment fund. If a
majority of the Sioux voted to accept
a per capita settlement, the money
then would be distributed and the
land claim would be extinguished. Al-
lowing the Sioux Indians to vote on
this issue is in keeping with the demo-
cratic principle of majority rule on
which our government is based.

In order to understand the rationale
of my proposed legislation, it is impor-
tant to discuss the historical back-
ground of the Sioux claim to the Black
Hills, the thorough judicial review
given to this land claim dispute, and
the current attempt to override the
1980 Supreme Court decision through
S. 705, the Sioux Nation Black Hills
Act.

HISTORICAL BACKEGROUND OF THE SIOUX CLAIM
TO THE BLACE HILLS

Since the early 1970's, American
Indian tribes have become more active
in their attempts to regain lost lands
through the Federal courts. Too often,
moral assertions become emotional
issues and often overshadow the legal
and historical facts of the Indian land
claims. This is especially true in the
case of the Sioux Nation’s claim to the
Black Hills of South Dakota.

Senator BinL. BrapLEY introduced S.
705, the Sioux Nation Black Hills Act,
on March 10, 1987. This bill, known in-
formally as the Bradley bill, would
transfer 1.3 million acres of unused
Federal land in the Black Hills to the
Sioux Nation. It would authorize the
payment of $200 million for 6 million
acres (a total of 7.3 million acres of
land was deeded to the Sioux by the
Treaty of Fort Laramie of 1868) and
$450,000 in royalties for the $18 billion
in gold an silver mined from the land
since 18717.

I believe that the Bradley bill is
based upon inaccurate historical asser-
tions concerning the origin of the
Sioux and the Fort Laramie Treaty of
1868. Rex Alan Smith, prominent his-
torian and author of “Moon of Pop-
ping Trees,” has written a detailed his-
torical review that is relevant to this
bill. Many of the events surrounding
the U.S. Government’s relationship
with the Sioux Indians of South
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Dakota are still shrouded in miscon-
ceptions and half-truths. Smith’s im-
partial scholarly work goes a long way
toward setting the historical facts
straight.

The Sioux did not cross the Missouri
River to settle around the Black Hills
of South Dakota until 1750. Thus, the
Sioux are considered by many to be
latecomers to the Black Hills area.
The Cheyenne and Kiowa were
pushed out of the Black Hills region
by the Sioux in the mid-1800’s.

In order to protect white settlers
traveling to the gold fields of Califor-
nia, Utah, and the newly established
State of Oregon, the Treaty of Horse
Creek was signed in 1851.

Under that treaty, the U.S. Govern-
ment offered protection to the Sioux
and other tribes against encroachment
by white settlers. In exchange, the In-
dians were to receive $50,000 in gifts.
They promised not to attack each
other or white settlers traveling on
the Overland Trail. Unfortunately, a
minor incident involving the killing of
a cow owned by a pioneer on the Over-
land Trail, sparked renewed fighting
between the Sioux and settlers.

The hysteria by a Sioux massacre of
80 soldiers in 1866 and the belief that
Chief Red Cloud and his Sioux war-
riors could not be defeated easily, led
the U.S. Government to negotiate the
Fort Laramie Treaty in 1868 with the
Sioux. This treaty gave the Sioux pos-
session of 60 million acres of land in
North Dakota, South Dakota, Nebras-
ka, Wyoming, Montana, and Colorado.
In addition, the Government agreed to
provide food rations, clothing, seed
and farming tools to help them
become farmers. No settlers would be
allowed either to settle on or travel
across the reservation. None of the
lands in the newly created Sioux reser-
vation could be taken away without
the signed consent of three-fourths of
the adult male Sioux. In return, the
Sioux were supposed to stay within
their reservation boundaries, refrain
from attacking whites, and compel
their children to attend school on the
reservations.

Those who support the enactment of
the Bradley bill fail to recognize the
fact that both the Sioux and the U.S.
Government broke the Fort Laramie
Treaty of 1868. Watson Parker, a na-
tionally prominent historian from
South Dakota has identified several
instances in which the Sioux broke
the treaty. Parker observes that the
Sioux left their reservation to fight
the Crow and the Pawnee. He also
notes that the 1882 Record of Engage-
ments of the U.S. Army recorded nu-
merous robberies, rapes, thefts and
murders committed by the Sioux in
are outside their reservation. In
1876, U.S. Representative Jefferson P.
Kidder of South Dakota told his
fellow Congressmen that more than
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200 civilians had been killed by the
Sioux outside reservation land after
the signing of the treaty.

In 1874, gold was discovered in the
Black Hills. At first the U.S. cavalry
kept out prospectors to enforce the
provisions of the treaty. This action
became difficult both politically and
logistically. The peace brought about
by the Fort Laramie Treaty of 1868
was short-lived because of the failure
of the Sioux and the U.S. Government
to uphold the provisions of the treaty.

In 1876, a Commission on Indian Af-
fairs, traveled to the Black Hills with a
proposed treaty which provided that
the Sioux would relinquish their
rights to the Black Hills and other
lands, as well as their rights to hunt in
territories off the reservation, in ex-
change for rations. Now dependent on
rations and beaten militarily, the
Sioux accepted the Government’s new
treaty demands. The treaty presented
to the Sioux chiefs was signed by only
10 percent of the adult male Sioux
population—below the 75 percent re-
quired by the 1868 treaty. Congress
codified the provisions of the 1878
treaty through the Black Hills Act of
1877.

As I have described elsewhere, there
is no historical basis for the Sioux
claim that the Black Hills have been
sacred to them since time immemorial.
As I mentioned, the Sioux did not
arrive in the lands surrounding the
Black Hills until 1750.

A close review of the proceedings of
the 1876 Commission, which pur-
chased the Black Hills from the Sioux,
reveals that the Indians knew that the
white men wanted gold. They were
willing to transfer the land if an ap-
propriate price were offered. The pro-
ceedings do not record Indian opposi-
tion to selling the Black Hills based on
the claim that they were sacred. In
fact, the primary point of disagree-
ment was over the amount of compen-
sation.

Historians have documented that
Bear Butte near the edge of the
Northern Black Hills has long been
sacred to the Cheyenne. It is the place
where their Sweet Medicine legend
originated and where they received
their Four Sacred Arrows. The tribe
has made annual pilgrimages to Bear
Butte. When the State of South
Dakota put surplus lands up for sale
around it, the Cheyenne—and not the
Sioux—bought the lands.

Although the supporters of the
Bradley bill stress that the Black Hills
always have been sacred, it is interest-
ing to note that the original attorney
for the Sioux filed for monetary dam-
ages rather than for the return of
their “sacred” land.

JUSTICE THROUGH THE COURTS

Since the signing of the 1876 treaty,
the Sioux have viewed it as a breach
of our Nation’s duty to reserve lands
in North Dakota, South Dakota, Ne-
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braska, Montana, Wyoming, and Colo-
rado for their occupation. Although
the Sioux Nation pressed its claims
against the U.S. Government for the
wrongful taking of land almost imme-
diately after the Black Hills Act of
1877, the courts consistently refused
to hear the case for want of proper ju-
risdiction.

In 1920, the Sioux persuaded Con-
gress to pass a special jurisdiction act
that provided them with a forum for
adjudication of all claims against the
United States ‘‘under any treaties,
agreements, or laws of Congress, or for
the misappropriations of any of the
funds or lands.”

The Special Jurisdiction Act of 1920
enabled the Sioux in 1923 to file a pe-
tition with the Court of Claims. The
petition alleged that the U.S. Govern-
ment had taken the Black Hills with-
out the just compensation required
under the fifth amendment to the U.S.
Constitution.

In 1942, the Court of Claims dis-
missed the 1923 petition, stating that
the act of 1920 did not authorize it to
determine the issue of the adequacy of
compensation awarded for the Black
Hills. The court concluded this to be a
moral issue outside its jurisdiction.

In response to this decision, Con-
gress passed legislation in 1946 to
create an Indian Claims Commission.
This Commission was established to
hear and resolve all tribal grievances.

In 1950, the Sioux filed a claim with
the Indian Claims Commission. The
Commission dismissed the case in
1954, affirming the 1942 Court of
Claims decision.

In 1956, the Court of Claims af-
firmed dismissal and replacement of
the Sioux legal counsel. In 1958, the
Indian Claims Commission reopened
the case and heard new evidence on
the fifth amendment just compensa-
tion claim.

In 1974, the Indian Claims Commis-
sion ruled that the 1942 Court of
Claims decision did not bar the
present fifth amendment claim by
virtue of res judicata (a legal term
which refers to the fact that once one
has litigated a case and accepted a
final judgment, one cannot come back
into court again to seek relief.) The
Commission ruled the 1877 act was a
fifth amendment ‘‘taking” without
“just compensation.”.

In 1975, the Indian Claims Commis-
sion held that the Sioux were entitled
to the $17.1 million fair market value
of the land taken plus $450,000 for the
unmined value of the gold taken from
the land. However, the Court of
Claims reversed the Commission’s de-
cision on the grounds that the claim
was barred by the res judicata effect
of the 1942 decision.

In 1978, Congress enacted legislation
that allowed the Court of Claims to
review the Indian Claims Commission
judgment without regard to res judica-
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ta. In addition, this legislation author-
ized a new review by the Court of
Claims on the merits of the case. At
great political risk, I worked closely
with Sioux tribal leaders to support
enactment of this legislation.

In 1979, the Court of Claims af-
firmed the Indian Claims Commis-
sion’s ruling that the 1877 act was a
fifth amendment “taking” and ordered
just compensation in the amount of
$105 million—$17.1 million fair market
value for the Black Hills in 1877, plus
5 percent simple interest. The U.S.
Government appealed this decision to
the U.S. Supreme Court. During its
1979 term, the Supreme Court re-
viewed the Sioux Nation’s claim. The
opinion of the Supreme Court traced
the history of all the treaties and
agreements as well as all previous
claims and legislative actions, includ-
ing references to my comments on the
floor of the House of Representatives
regarding the waiver of res judicata.

In a 1980 opinion, the U.S. Supreme
Court affirmed the Court of Claims
ruling in favor of the Sioux, However,
the Sioux leaders have refused to
accept the $105 million settlement.
This judgment award has grown to
more than $200 million with interest.

I consider the 1980 Supreme Court
decision to be the final settlement of
this issue. The Sioux have had their
day in court and won a substantial
monetary settlement.

OPFPOSITION TO THE BRADLEY BILL

The Sioux, organized into eight
tribes, continue to refuse to accept the
judgment award. Many Sioux have ex-
pressed support for the distribution of
the settlement on a per capita basis.
This would give each eligible member
of the tribes $2,800.

The Black Hills Steering Committee,
representing the Sioux who refuse to
accept the judgment award, supports
the passage of the Bradley bill, S. 705.
This legislation would return 1.3 mil-
lion acres of land in western South
Dakota to the Sioux.

It is important to note that the
Bradley bill singles out South Dakota,
while the disputed lands involve six
States. This blatant political maneu-
ver was intended to reduce opposition
in Congress to the legislation. Singling
out South Dakota reduces the legiti-
macy of the Bradley bill.

Many South Dakotans believe that
the passage of this legislation would
make it more difficult to bring new
business to western South Dakota.
Many realtors claim that the bill itself
currently is depressing the value of
private property in the Black Hills,
making it impossible to sell at reasona-
ble prices.

Supporting the sentiment of its citi-
zens, the South Dakota House of Rep-
resentatives has agreed to H. Con. Res.
1026 urging Congress to reject the
Sioux Nation's claims to the Black
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Hills. Many cities, counties, and busi-
ness organizations have passed similar
resolutions.

In my debates on national television
and statements made on the floor of
the Senate, as well as in newspapers
across the Nation, I have strongly op-
posed the Bradley bill. Its supporters
have misstated much of the factual
history involved in this dispute.

I disagree with those who say that
the only way the Sioux can practice
their religion is to own the Black Hills.
These individuals imply that they are
not able to practice their religion. In
fact, the Indian Religious Freedom
Act of 1978 guarantees the right of
American Indians to practice their re-
ligious ceremonies on Federal lands.
Many Sioux freely have practiced
their religion at Bear Butte, located
near the northern Black Hills.

The wisdom of taking such a large
block of public land out of Federal
ownership bears special scrutiny. The
legislation would convey 1.3 million
acres, including entire national forests
and parks, to the Sioux. The following
seven counties or major portions of
counties would be included within the
boundaries of the Great South Dakota
Reservation: Harding, Butte, Law-
rence, Pennington, Meade, Custer and
Fall River. Ellsworth Air Force Base,
one of the Nation's most important
military installations, also would be
within the boundaries of the reserva-
tion.

The Bradley bill has serious techni-
cal flaws. For instance, it is contrary
to traditional Western water law to
claim all Federal water rights for the
Sioux. Under Western water law, an
individual may not hold the right to
water for which he does not have a
use. Even Indian tribes which benefit
from this precedent, set by Winters
versus United States, 207 U.S. 564
(1908), are not entitled to a water allo-
cation beyond an amount necesary for
the purpose for which the reservation
was created. The bill gives the Sioux
tribes sole and exclusive jurisdiction
over all water in the area (less existing
State-created rights), thus going
beyond previous acts of Congress and
judicial precedent.

Enactment of the Bradley bill also
would result in the establishment of a
huge reservation which would create a
checkerboard jurisdiction. This would
greatly increase law enforcement diffi-
culties. An offender in one jurisdiction
could easily flee to the jurisdiction of
the other. This situation already
exists in South Dakota, creating seri-
ous problems for tribal, State, and
local police. The bill would make this
problem even worse.

Because the cost of managing the
lands would be much higher than the
revenues generated from the lands,
the bill would require the Federal
Government to assume the financial
burden ongoing maintenance of the
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land. In addition to the 1.3 million
acres of South Dakota land, the bill
also requires the disbursement of the
$202 million court judgment, which
was intended to be awarded in lieu of
the land.

Under the Bradley bill, both Federal
and State Governments are precluded
from any taxation authority over the
lands or activities within the jurisdie-
tion of the proposed reservation. The
Sioux Nation could impose property,
local income and sales taxes on non-
Indians within the reservation. It is
important to recognize that the bill
would prohibit a non-Indian from
voting in tribal elections or holding
tribal office. Many non-Indians resid-
ing in the seven counties that would
be ceded to the Sioux Nation under
the provisions of the Bradley bill are
concerned about the issue of taxation
without representation. These individ-
uals would pay taxes to the Sioux
Nation but could not vote in tribal
elections or run for tribal office.

Vast holdings of public lands
throughout the Nation were acquired
from American Indians. As pointed
out in a 1985 Congressional Research
Service legal analysis of the bill,
“transferring such a large portion of
land may influence other tribes to
seek the return of lands that they
have transferred to the United States,
for which they have been compensat-
ed for either originally or through the
Indian claims process.

This bill would be costly to the Fed-
eral Government and the State of
South Dakota. The loss of revenues
from taxes and mineral leasing fees
would be substantial. It is estimated
that the loss of school and public
lands would reduce State and local tax
revenues by $133.9 million. School dis-
tricts located within the seven coun-
ties would lose another $603,000 in
Federal mineral and grazing funds.

There are technical flaws in the
Bradley bill and little thought has
been given to its practical conse-
quences. I recently received a letter
from Interior Secretary Donald Hodel
stating that the administration is op-
posed to the Bradley bill. As a member
of the Platform Committee of the Re-
publican Party, I have asked my party
to oppose land claim legislation initia-
tives of this type which would give
control of Federal land to others.

Mr. President, throughout our histo-
ry as a nation, the U.S. Government
has made 370 treaties with American
Indians. Although, the Fort Laramie
Treaty of 1868 was broken by both the
U.S. Government and the Sioux, the
U.S. Supreme Court has rendered final
judgment on this land claim dispute.

Although General George (Gray
Fox) Crook fought against the Sioux,
he was considered a friend and sup-
porter of Indian rights. The statement
he made to Indians 100 years ago is
still appropriate today: “Instead of
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complaining of the past they had
better think of the future.”

MESSAGES FROM THE
PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Saunders, one of his
secretaries.

EXECUTIVE MESSAGES
REFERRED

As in executive session, the Presid-
ing Officer laid before the Senate mes-
sages from the President of the United
States submitting sundry nominations
and a treaty, which were referred to
the appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-601. A concurrent resolution adopt-
ed by the Legislature of the State of Hawaii;
ordered to lie on the table.

“SENATE CONCURRENT RESOLUTION 192

“Whereas, the United States's and Can-
ada’s executive departments have completed
negotiations of a comprehensive Free Trade
Agreement; and

“Whereas, the agreement between the
world's largest trading partners would relax
or eliminate most trade restrictions and en-
courage further cultural and goodwill ex-
changes between the two nations; and

“Whereas, the agreement would demon-
strate to other nations the benefits of elimi-
nating trade barriers and emulate the es-
sence of the free market system; and

“Whereas, the non-inclusion of the Ameri-
can affiliated Pacific states—the Federated
States of Micronesia, American Samoa,
Commonwealth of the Northern Marianas,
Guam, and the Republics of the Marshall
Islands and Palau—is an oversight that
sht:iuld be corrected before final approval;
an

“Whereas, by urging support of the agree-
ment and the inclusion of the American af-
filiated Pacific states, the State of Hawaii
joins a growing number of states in favor of
free trade between Canada and the entire
United States; and

“Whereas, the agreement would further
enhance and encourage the State of Ha-
waii's trade with Canada; now, therefore, be
it

“Resolved by the Senate of the Fourteenth
Legislature of the State of Hawaii, Regular
Session of 1988, the House of Representa-
tives concurring, That the United States
Congress is respectfully urged to support
the United States-Canada Free Trade
Agreement; and be it further

“Resolved, That the Congress of the
United States is urged to include the Ameri-
can affiliated Pacific states in the agree-
ment; and be it further

“Resolved, That certified copies of this
Concurrent Resolution be transmitted to
the President of the United States; the
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President of the United States Senate; the
Speaker of the United States House of Rep-
resentatives; Hawail's Congressional delega-
tion; the Consultant to the Senate of
Hawail in Washington, D.C.; and the Gover-
nors of the Federated States of Micronesia,
American Samoa, Commonwealth of North-
ern Marianas, Guam and the Republics of
the Marshall Islands, and Palau.”

POM-602. A resolution from the Com-
monwealth of Pennsylvania; to the Commit-
tee on Appropriations:

“RESOLUTION

“Whereas, A United States Senate Appro-
priations subcommittee has proposed a level
of funding at $1,087,000,000 which is
$380,000,000, or 24% less than the level ap-
proved by the United States House of Rep-
resentatives and 22.5% less than the 1988
funding level; and

“Whereas, This reduction would mean a
$23,000,000, loss for Low Income Home
Energy Asssistance Program (LIHEAP)
funds for the Commonwealth of Pennsylva-
nia; and

“Whereas, Low income citizens pay, on
the average, 15% of their income for energy,
contrasted with 5% paid by the average
American family; and

“Whereas, Any further reduction in
LIHEAP funding will create undue hardship
for those it is designed to assist by reducing
the level of benefits or by reducing eligibil-
ity requirements for Pennsylvania house-
holds from the present 150% of poverty to a
level closer to 110%; and

“Whereas, The o0il overcharge moneys
presently being used to supplement Federal
LIHEAP dollars in Pennsylvania are insuffi-
cient to meet the continuing needs of the
program; therefore be it

“Resolved, That the Senate of the Com-
monwealth of Pennsylvania memorialize the
Congress of the United States to appropri-
ate funds for the Low Income Energy Assist-
ance Block Grant for the fiscal year 1989 at
a level of not less than $1,567,000,000; and
be it further

“Resolved, That copies of this resolution
be transmitted to the presiding officers of
each house of Congress and to each member
of Congress from Pennsylvania.

POM-603. A joint resolution adopted by
the Legislature of the State of California; to
the Committee on Armed Services:

“AssEMBLY JOINT RESoLUTION No. TT—

“Whereas, The recent announcement by
the Air Force Logistics Command at Wright
Patterson Air Force Base, Ohio, that civil-
ian employees of the Sacramento Air Logis-
tics Center at McClellan Air Force Base will
be given a 4-day furlough is of great concern
to the people of California; and

“Whereas, Some 13,000 employees who
are scheduled for furlough will be devastat-
ed by this unexpected lost income; and

‘“Whereas, The wages lost because of the
furlough will have a rippling effect on the
economy of communities around Sacramen-
:o;ldmd elsewhere in northern California;

“Whereas, Sacramento and other commu-
nities depend on the stability of McClellan
Air Force Base, a major employer in north-
ern California; and

“Whereas, the citizens of Sacramento and
other Californians have appreciated McClel-
lan Air Force Base civilian employees for
their productivity, for their participation in
the communities in which they live, and for
their valuable contribution to the defense of
our nation; now, therefore, be it
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“Resolved by the Assembly and Senate of
the State of California, jointly, That the
Legislature of the State of California sup-
ports the civilian employees at McClellan
Air Force Base and also supports the Cali-
fornia congressional delegation's efforts to
seek equity in the disbursement of national
defense funds and In the reduction of
budget expenditures; and be it further

“Resolved, That the Chief Clerk of the As-
sembly transmit copies of this resolution to
the President and Vice President of the
United States, to the Speaker of the House
of Representatives, to each Senator and
Representative from California in the Con-
gress of the United States, and to represent-
atives of McClellan Air Force Base employ-
ees affected by the anticipated furlough.”

POM-604. A resolution adopted by the
Senate of the State of Hawali; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs:

“SENATE RESoLUTION 153

“Whereas, in Hawaii there are a large
number of resort-condominium projects
which contain apartments used in rental
pool and other resort rental operations; and

“Whereas, those apartments have tradi-
tionally been resold by their owners solely
as real estate through properly licensed real
estate brokers and salespersons; and

“Whereas, the laws of this State govern-
ing the resale of real estate provide ample
protection to purchasers who believe that
there has been a misrepresentation or fraud
in the resale of a condominium apartment
to them; and

“Whereas, the United States Securities
and Exchange Commission addressed its Re-
lease No. 33-5347, dated January 4, 1973, to
developers of condominium and other real
properties sold with rental arrangement,
but did not address such Release to apart-
ment owners reselling their condominium
apartments; and

“Whereas, the United States Court of Ap-
peals for the Ninth Circuit, in deciding the
case of Hocking v. Dubois on February 10,
1988, held that the resale of any apartment
in a condominium project which has a
rental pool involved the sale of a security;
and

“Whereas, the effect of the decision in
Hocking v. Dubois is the application of the
whole body of securities law to situations in
which the securities laws have not hereto-
fore been applied, creating severe problems
for condominium apartment owners, real
estate brokers and salespersons, financial in-
stitutions which make mortgage loans se-
cured by condominium apartments, and as-
sociations of owners; and

“Whereas, the laws governing resale of
real estate need to be clarified to avoid this
confused result of applying federal and
state securities laws to such resales; now,
therefore, be it

“Resolved by the Senate of the Fourteenth
Legislature of the State of Hawaii, Regular
Session of 1988, That this Legislature of the
State of Hawaii request the Congress and
the Securities and Exchange Commission of
the United States of America to pass
amendments to the Securities Act of 1933
and the Securities Exchange Act of 1934,
and to promulgate rules thereunder, respec-
tively, clarifying the exclusion from the defi-
nition of the word “security” any resale of
a condominium apartment or other real
estate and any rental or other arrangement;
and, be it further

Resolved, That a certified copy of this
Resolution be transmitted to the Congress
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of the United States, each member of the
delegation of the State of Hawail to Con-
gress, to the Chairman of the United States
Securities and Exchange Commission, the
Governor of the State of Hawalii, the Direc-
tor of the Department of Commerce and
Consumer Affairs, the President of the
Hawaii Association of Realtors and the
i’llt?ident of the National Association of Re-
"

POM-605. A concurrent resolution adopt-
ed by the Legislature of the State of Louisi-
ana; to the Committee on Finance:

“SENATE CONCURRENT REsoLUTION No. 95

“Whereas, the issue of mandated social se-
curity and related programs for state and
local public employees is being considered
by the Congress of the United States; and

‘“Whereas, traditionally, and as felt to be
constitutionally required, inclusion of these
public employees within the coverage of
these programs has been a matter of discre-
tionary decision by state and local govern-
ments; and

“Whereas, relying upon the voluntary
nature of participation, the government of
the state of Louisiana and that of a majori-
ty of its local governmental units chose to
provide their public employees with excel-
lent state and local pension and other bene-
fit plans which are superior to the federal
programs, both in terms of benefits to the
participants and their beneficiaries and in
terms of the actuarial and financial sound-
ness of the programs; and

‘“Whereas, to include these employees
within the coverage of these inferior pro-
grams at this stage, if such inclusion with-
stands court challenge, will not only substi-
tute their excellent and secure retirement
and other plans with inadequate and un-
sound ones due to the financial inability of
the employees and of the governments to
participate in both local and federal pro-
grams, but will cause the local programs to
undergo financial and actuarial disaster due
to the accompanying reduction in participa-
tion and contributions; therefore, be it

“Resolved, That the Legislature of Louisi-
ana memorializes the Congress of the
United States not to mandate social security
and related programs for state and local
public employees; be further

“Resolved, That a copy of this Resolution
be transmitted to the secretary of the
United Statés Senate and the clerk of the
United States House of Representatives and
to each member of the Louisiana congres-
sional delegation.”

POM-606. A concurrent resolution adopt-
ed by the Legislature of the State of Louisi-
ana, to the Committee on Finance:

“SENATE CONCURRENT REsoLUTION No. 224

“Whereas, the Supreme Court of the
United States reaffirmed in its South Caro-
lina v. Baker decision that state sovereignty
is not protected by the Tenth Amendment
of the Constitution of the United States of
America, which reserves to the states and to
the people powers not delegated to the fed-
eral government; and

“Whereas, recent initiatives by Congress
of the United States suggest that the Su-
preme Court was wrong in its view that the
federal government would “partake suffi-
ciently of the spirit [of the states], to be dis-
inclined to invade the rights of the individ-
ual states or the prerogatives of their gov-
ernments’’; and
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“Whereas, Congress has created unfunded
mandates and shifted fiscal responsibility
for its policies to the states, and

“Whereas, Congress has expanded the
breadth of its power over the sovereign
states imposing sweeping conditions upon
grants, which conditions cannot be support-
ed independently by any provision of the
Constitution other than the Spending
Clause; and

“Whereas, Congress has interfered in-
creasingly with state fiscal policy by elimi-
nating the deductibility of state and local
sales taxes, and increasing the cost of pro-
viding state and local services by imposing
an alternative minimum tax on supposedly
tax-exempt bonds and by otherwise restrict-
ing the availability of tax-exempt financing
for public purposes; and

“Whereas, Congress increasingly has dero-
gated the states to the role of either private
parties or administrative arms of the federal
government; and

‘“Whereas, the Court has held that there
is no constitutional protection from having
taxes imposed on the interest on state and
local bonds, but Congress has until now ac-
knowledged that tax exemptions for state
and local general obligation bonds are a le-
gitimate and important method of insuring
the soundness of the nation’s infrastructure
and the availability of essential services; and

“Whereas, Justice O'Connor correctly as-
serts in her dissent in South Cerolina v.
Baker, “If Congress may tax the interest
paid on state and local bonds, it may strike
at the very heart of state and local govern-
ment activities”; therefore, be it

“Resolved, That the Legislature of Louisi-
ana memorializes the Congress of the
United States to respect the fiscal integrity
of state and local governments and to reject
the invitation of the Supreme Court to tax
state and local bonds, and urge Congress to
resolve to reject this potential intrusion into
the sovereignty of the states; be it further

“Resolved, That a copy of this Resolution
be transmitted to the Secretary of the
United States Senate and the Clerk of the
United States House of Representatives and
to each member of the Louisiana congres-
sional delegation.”

POM-60T7. A joint resolution adopted by
the Legislature of the State of Ohio; to the
Committee on the Judiciary:

“JoIiNT REsoLUTION No. 17

“Be it resolved by the General’ Assenbly of
the State of Ohio:

“Whereas, Since state regulation of insur-
ance has been and continues to be respon-
sive to the needs and desires of the citizens
of the several states and state legislatures;
and

“Whereas, The McCarran-Ferguson Act
leaves the regulation of the insurance busi-
ness to the several states under the continu-
ing oversight of Congress; and

“Whereas, Under state regulation, insur-
ance companies have been able to test new
products prior to national use; and

“Whereas, Individual states have been
able to address particular problems and
fashion appropriate responses such as the
creation of market assistance programs and
Jjoint underwriting associations; and

“Whereas, The different states, due to
their size economy, and generally dissimilar
needs, require individualized regulation that
cannot be met by federal regulation and
such federal regulation may be inappropri-
ate, inapplicable, or detrimental to the in-
terests of various states individually; and
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“Whereas, Insurance problems often ne-
cessitate immediate responses that the
states are better equipped to handle; and

“Whereas, Repeal of the McCarran-Fergu-
son Act could result in an inability of insur-
ance companies to share vital information,
and thereby, could force smaller insurance
companies from the marketplace; and

“Whereas, Repeal of the McCarran-Fergu-
son Act would lead to a loss of authority by
the states to regulate the insurance business
as well as protections afforded to respective
citizens; and

“Whereas, The several states independ-
ently regulate the insurance industry with
the assistance of organizations such as the
National Conference of Insurance Legisla-
tors, the National Association of Insurance
Commissioners, and the Council of State
Governments to address common needs and
problems; and

“Whereas, The regulation and taxation of
the business of insurance is being effectively
administered by the states; now therefore
be it

“Resolved, That the Ohio General Assem-
bly supports the continuation of state regu-
lation of insurance and urges Congress to
reject repeal or amendment of the MeCar-
ran-Ferguson Act and any further attempts
at federal preemption; and be it further

“Resolved, That the Legislative Clerk of
the Ohio House of Representatives transmit
duly authenticated copies of this Resolution
to the President Pro Tempore of the United
States, the Speaker of the United States
House of Representatives, the two United
States Senators from Ohio, each member of
the United States House of Representatives
from Ohio, and the President of the United
States.”

POM-608. A resolution adopted by the
Senate of the State of Hawalii to the Com-
mittee on Labor and Human Resources.

“SENATE REsoLUTION No. 170

“Whereas, the National Network of Run-
away and Youth Services is a national orga-
nization, the purpose of which is to develop
the nation’s capacity to increase, insure, and
promote the personal, social, economie, edu-
cational, and legal options, and resources
available to runaway and homeless youth
and other at-risk youth, their families, and
their communities; and

“Whereas, at its 1987 Symposium in
‘Washington, D.C., the Network adopted a
resolution expressing its commitment to
work toward the development of a National
Youth Policy and the enactment of a Young
Americans Act by the year 1990, both of
which are being spearheaded by the Nation-
al Collaboration for Youth and the National
Youth Policy Steering Committee; and

“Whereas, there are currently two bills in
the United States Congress, HR. 1003 and
5. 476, which embody the Young Americans
Act as supported by the aforementioned na-
tional youth organizations; and

“Whereas, these bills would provide assist-
ance in the development of new or improved
programs to help young persons through
grants to the states for community plan-
ning, services, and training; establish within
the United States Department of Health
and Human Services an operating agency to
be designated the Administration on Chil-
dren, Youth, and Families; and provide for a
White House Conference on Young Ameri-
cans; and

“Whereas, the children and youth of
America are the nation’s most valuable re-
source and it is the joint and several duty
and responsibility of the federal govern-
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ment and the states and their political sub-
divisions to provide ce to ensure
that their basic needs are met; now, there-
fore; be it

‘“Resolved by the Senate of the Fourteenth
Legislature of the State of Hawaii, Regular
Session of 1988, That Hawaii's congressional
delegation is urged to actively support H.R.
1003 and S. 476 as these measures are con-
sidered in the respective houses; and, be it
further

“Resolved, That the Congress of the
United States is respectfully urged to enact
the Younger Americans Act of 1987 as em-
bodied in either H.R. 1003 or S. 476; and, be
it further

“Resolved, That certified copies of this
Resolution be transmitted to each member
of Hawaii’s Congressional Delegation, the
President of the United States Senate, and
the Speaker of the United States House of
Representatives."”

POM-609. A resolution adopted by the
Christian Life Commission of the Southern
Baptist Convention favoring child care legis-
lation; to the Committee on Labor and
Human Resources.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr, CRANSTON, from the Committee
on Veterans' Affairs, with an amendment in
the nature of a substitute and an amend-
ment to the title:

S. 2011. A bill to increase the rate of Vet-
erans’' Administration compensation for vet-
erans with service-connected disabilities and
dependency and indemnity compensation
for the survivors of certain disabled veter-
ans (Rept. 100-439).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. PRYOR:

S. 2674, A bill to improve contracting pro-
cedures for procurements of advisory and
assistance services by the Federal Govern-
ment; to improve public access to informa-
tion concerning such contracts and other
contracts, and for other purposes; to the
Committee on Governmental Affairs.

By Mr. DASCHLE (for himself, Mr.
KEerry, Mr. CHAFEE, Mr. WIRTH, Mr.
HArKIN, Mr. PRrESSLER, and Mr.
BRADLEY):

S. 2675. A bill to amend title 38, United
States Code, to provide certain service-con-
nected presumptions in the case of veterans
who performed active service in Vietnam
during Vietnam era; to make improvements
in the composition of the Advisory Commit-
tee on Special Studies Relating to the Possi-
ble Long-term Health effects on Phenoxy
Herbicides and Contaminants and the pro-
cedures used by such advisory committee,
and for other purposes; to the Committee
on Veterans' Affairs.

By Mr. MURKOWSKI (for himself
and Mr. FOWLER).

8. 2676. A bill to improve management of
lands on Admiralty Island, AK; to the Com-
mittee on Energy and Natural Resources.

By Mr. HELMS (for himself and Mr.
HEFLIN):
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S.J. Res. 354. A joint resolution to desig-
nate November 6 through 12, 1988, as “Na-
tional Farm Broadcasters Week", to the
Committee on the Judiciary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. PRYOR:

S. 2674. A bill to improve contracting
procedures for procurements of advi-
sory and assistance services by the
Federal Government; to improve
public access to information concern-
ing such contracts and other con-
tracts, and for other purposes; to the
Committee on Governmental Affairs.

CONSULTANT REGISTRATION AND REFORM ACT

Mr. PRYOR. Mr. President, today I
am introducing a bill which some of
my colleagues may recognize: the Con-
sultant Registration and Reform Act
of 1988. I introduced a very similar
piece of legislation 7 years ago. Unfor-
tunately, that bill did not reach the
Senate floor. However, I believe that
the time has come for us to reexamine
this issue and look very carefully at
the Government’s use of consultants
and the lack of controls over their use.

The Federal Services Subcommittee
has held two hearings this year on
Government consultants. At the first
hearing, the Office of Management
and Budget [OMB] testified that they
do not know exactly how much money
the Government spends on consulting
services or what services consultants
are providing the Government.

At the second hearing, we concen-
trated on the consultants used by the
Department of Defense [DOD]. We
heard testimony from witnesses who
had participated in the DOD procure-
ment system and had valuable insights
into the problems and strengths of the
system. We also heard from the DOD
deputy inspector general and the Di-
rector of the Defense Contract Audit
Agency who described their abilities or
inabilities to monitor the use and costs
of consultants.

These hearings have painted a vivid
picture of the way consultants oper-
ate. As has been clearly demonstrated
by the current so-called defense scan-
dal, consultants work not just directly
for agencies, but for prime Govern-
ment contractors as well. In addition,
they often work for private companies
who have various relationships with
our Government, as well as foreign na-
tions.

This is not just true of the Defense
Department. In 1980, in the course of
an investigation into the use of con-
sultants by the Department of Energy,
we discovered a consultant who was
helping the Department plan their
long-term oil reserve strategy. At the
very same time, this same consultant
was working on the other side of the
street for . OPEC, the group which
brought us the energy crisis. The most
outrageous part of that discovery was
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that the Department of Energy was
not even aware of this dual role until
we informed them.

That was not an isolated incident
and my hearings have shown that
nothing has changed since then. These
concerns have led me to draft the leg-
islation I am introducing today. This
bill is a sunshine bill. Its purpose is
not to stop agencies’ use of consult-
ants but to ensure that there is full
disclosure so that agencies are not sur-
prised by a consultant’s other clients
and to protect the Government from
possible conflicts of interest.

Mr. President, my bill draws from
OMB'’s Circular A-120 which regulates
the Government's use of consultants
and the President’s Cabinet Council
on Management and Administration
study on consultants. Consulting serv-
ices are defined as “advisory and as-
sistance services” which includes man-
agement and professional services; the
conduct and preparation of studies,
analyses, and evaluation; and engi-
neering and technical services.

The legislation introduced today
would: First, require requests for pro-
posals for those contracts worth
$25,000 or more to be published in the
“Commerce Business Daily” at least 30
days prior to the award of the con-
tract;

Second, create monitoring require-
ments on consulting contracts. For ex-
ample, before the award of a consult-
ing contract worth more than $25,000
which is based on an unsolicited pro-
posal, the contracting official must
transmit a written notice of the pro-
posed contract and the justification
for that contract to the agency's In-
spector General. An unsolicited pro-
posal is an idea for a contract or work
which comes directly from the consult-
ant. The agency has not requested it,
yet the consultant thinks that it is
such a good idea that he sends it right
to the agency. If an agency decides to
take the consultant up on his idea, I
think it is imperative that the agency
justify why it needs that contract,
since it didn't seem important enough
to the agency to put out a “Request
for Proposals;”

Third, require that each report sub-
mitted to an agency by a consultant,
and each agency report which is sub-
stantially based on a consultant
report, be labeled as a consultant
report. I believe that it is very impor-
tant for this information to be readily
available and for people to realize
when an agency report is actually a
consultant report. This point was
driven home during our second con-
sultant hearing. The DOD directive
which regulates agency use of consult-
ants is in large part lifted verbatim
from a report written by a consultant
for the Navy. Now, I think that the
DOD directive is well written, howev-
er, if it were not for some investigating
on my subcommittee’s part, we would
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not have known that a consultant was
responsible for writing a large part of
the directive which governs DOD con-
sultant use;

Fourth, require the agency to pre-
pare an evaluation of the contractor’s
performance which would include: an
assessment of the performance judged
against the terms of the contract, a de-
scription of any differences between
the actual cost and time for comple-
tion of the contract and the estimated
cost and time for completion of the
contract, and the purposes for which
the consultant service was procured.
The contractor will have an opportuni-
ty to respond to the agency evalua-
tion;

Fifth, require that both agency
budget submissions and the Presi-
dent’s budget contain itemized state-
ments regarding the amounts that
each agency is requesting for consult-
ing services. It also amends section
1114, title 31, to require that agency
heads provide the Federal procure-
ment data system with information on
consulting contract costs which are
embedded in larger procurement con-
tracts. This will allow us for the first
time to get a complete picture of the
Government’s consultant spending;

Sixth, require that agencies compile,
and make available to the public, a list
of all the contracts which they had en-

-tered into for the previous fiscal year;

and

Seventh, create a registration re-
quirement for any consultant doing
work directly for the Government or
doing work for a contractor who is
working for the Government. A con-
tract for consulting services could not
be awarded unless the consultant com-
plies with the registration requirement
and the agency’s general counsel de-
termines that the consultant does not
have a conflict of interest that could
be prejudicial to the interests of the
United States. A consultant would be
required to provide the following in-
formation: Name and business address;
and description of the services provid-
ed by the consultant; a list of all
public and private clients, both foreign
and domestic; a description of the
services furnished to each client; a
statement as to whether the consult-
ant has ever been convicted of a felony
or whether the consultant is under in-
dictment; and a statement as to
whether the consultant is currently
suspended or debarred by the Govern-
ment.

I believe that this package of disclo-
sure and registration requirements will
ensure that the Office of Management
and Budget will no longer have to
come before a Senate committee and
tell Congress that they do not know
how much is being spent on consult-
ants. The bill will also guarantee that
the Deputy Inspector General of DOD
will not have to come before Congress
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and say that a convicted felon could be
working on a defense contract and the
IG would have no way of knowing.

As I said before, this bill is not in-
tended to be burdensome or eliminate
the use of consultants. The Federal
Government should be able to use the
best and the brightest talent available
in performing its duties. However,
when that talent is also working for
the private sector, we should know
about it. This bill is intended to shed
some sunshine on the all too often
shadowy world of consultants.

Mr. President, I urge my colleagues
to look favorably upon this legislation
and hope that we will have some sup-
port from our colleagues, and certainly
a host of cosponsors who want to re-
quire sunshine to be placed into the
shadowy world of consultants used by
the Federal Government.

Mr. President, I ask unanimous con-
sent that the legislation that I am in-
troducing today be printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 2674

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Consultant
Registration and Reform Act of 1988”,
SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Federal procurement officials have not
consistently complied with procurement
laws, regulations, and management guide-
lines in awarding contracts for the procure-
ment of advisory and assistance services.

(2) Procurement practices relating to the
procurement of advisory and assistance
services do not (A) adequately provide for
full and open competition, (B) adequately
prevent conflicts of interest, or (C) ade-
quately provide for public disclosure of the
use and role of contractors who provide
such services and studies.

(3) Information regarding the Federal
Government'’s use of advisory and assistance
services is not maintained in a manner that
results in helpful or meaningful informa-
tion being available to Congress, the execu-
tive branch, or the public.

(4) Federal Government agencies have not
consistently complied with the requirement
in section 1114 of title 31, United States
Code, to include in budget justifications sub-
mitted to Congress the amounts requested
for consulting services, and the Inspector
General (and comparable officials) of such
agencies have not consistently complied
with the requirement in such section to
submit to Congress certain evaluations re-
lating to contracts for consulting services.

(5) Full and open competition in the Fed-
eral procurement process is consistent with
the basis of the free enterprise system and
enables the Federal Government to obtain
maximum value for Federal procurement
expenditures.

(6) The costs of performing governmental
functions are borne by the taxpayer regard-
less of whether the functions are performed
in the private or public sector.

(7T) The integrity of the governmental
process, especially when advisory and assist-
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ance services are used in the performance of
governmental functions, requires full public
disclosure of the use and role of contractors
who perform such functions.

(8) Legislation and oversight is necessary
in order to establish and implement consist-
ent policies and practices needed for pro-
curement of advisory and assistance serv-
ices.

SEC. 3. POLICY.

It is the policy of the United States that—

(1) Federal Government policymaking and
decisionmaking functions should be per-
formed by accountable Federal Government
officials;

(2) the procurement of advisory and as-
sistance services should be carried out in
compliance with applicable procurement
laws and regulations; and

(3) Federal Government functions should
be performed using the most economical
means available while recognizing the inher-
ently governmental nature of certain activi-
ties.

SEC. 4. DEFINITIONS,

In this Act:

(1) The term “agency” has the same
meaning as is provided in section 552(f) of
title 5, United States Code.

(2) The term “contract” means (A) any
agreement, including any amendment to or
modification of an agreement, entered into
by the Federal Government for the procure-
ment of property or services, and (B) any
letter authorizing the provisions of property
or services to the United States prior to a
specification of the compensation for the
provision of such property or services.

(3) The term “contractor'" means any
person, including, in the case of a business
organization, any affiliate of such organiza-
tion and including any consultant and any
organization of consultants, which is a party
to a contract with the Federal Government.

(4) The term ‘“report” means a written
study, plan, evaluation, analysis, manual, or
similar document, in draft or final form,
which is prepared by a contractor pursuant
to a contract with an agency and which is
submitted to such agency or is submitted on
behalf of such agency to any other agency.
Such term does not include a billing docu-
ment, invoice, or other routine business
transmittal made with respect to the con-
tract.

(5)(A) The term “advisory and assistance
services" means those services acquired by
an agency from any nongovernmental
source, by contract, to support or improve
agency policy development, decisionmaking,
management, and administration, or to sup-
port or improve the operation of manage-
ment systems.

(B) Such term includes—

(i) management and professional services;

(ii) the conduct and preparation of stud-
ies, analyses, and evaluations; and

(iii) engineering and technical services.

(6) The term “management and profes-
sional services” means professional services
relating to the management and control of
programs, including—

(A) management data collection services;

. (B) policy review and development serv-
ces,

(C) program evaluation services;

(D) program management support serv-
ices;

(E) program review and development serv-
ices;

(F) systems engineering services; and

(G) other management and professional
services of a similar nature which are not
related to any specific program.
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(7) The term “studies, analyses, and eval-
uations” includes the following:

(A) Any analysis or other examination of
a subject which—

(i) is undertaken to provide greater under-
standing of relevant issues and alternatives
regarding organizations, policies, proce-
dures, systems, programs, and resources,
and

(ii) leads to conclusions or recommenda-
tions with respect to planning, program-
ming, budgeting, decisionmaking, or policy
development.

(B) With respect to a program of an
agency, any study initiated by or for the
program management office of the agency.

(C) A cost-benefit analysis, a data analysis
(other than a scientific analysis), an eco-
nomic study or analysis, an environmental
assessment or impact study, a legal or litiga-
tion study, a legislative study, a regulatory
study, a socioeconomic study, and a feasibili-
ty study which does not relate to construc-
tion.

(D) A geological study, a natural resource
study, a scientific data study, a soil study, a
water quality study, a wildlife study, and a
general health study.

(E) Any similar study or analysis.

(8) The term “engineering and technical
services” means the furnishing of advice or
training to personnel in order to ensure the
efficient and effective operation or mainte-
nance of equipment and associated software
by such personnel.

SEC. 5. PUBLIC NOTICE OF CONTRACTS FOR ADVI-
SORY AND ASSISTANCE SERVICES.

(a) IN GENERAL—AN agency may not
award a contract for advisory and assistance
services estimated to cost more than $25,000
unless a notice deseribing such contract is
published in the Commerce Business Daily
at least 30 days before the award.

(b) ExceprioN.—The head of an agency is
not required by this subsection to transmit
to the Secretary of Commerce a notice with
respect to a contract for advisory and assist-
ance services if the agency’'s need for such
services is of such an unusual and compel-
ling urgency that the United States would
be seriously injured as a result of delaying
the award of the contract until such a
notice has been published.

(¢) INAPPLICABILITY OF OTHER NoTicE Ex-
cePTIONS.—NoO exception to a contract notice
requirement provided in any other provision
of law shall apply to a notice required under
subsection (a).

SEC. 6. MONITORING PROCUREMENTS OF ADVISO-
RY AND ASSISTANCE SERVICES.

(a) CoNTRACT AWARDS.—(1) Before an em-
ployee of an agency awards a contract for
advisory and assistance services for an
amount of $25,000 or more on the basis of
an unsolicited proposal, such employee shall
transmit to the Inspector General of such
agency or a comparable official, or in the
case of an agency which does not have an
Inspector General or a comparable official,
the head of the agency or his designee, a
written notice of the proposed contract
award. The notice shall include a descrip-
tion of the contract and the justification for
the contract.

(2) Not later than 30 days after the date
on which an employee of an agency awards
a contract for advisory and serv-
ices for an amount of $25,000 or more, such
employee shall transmit to the Inspector
General of such agency or a comparable of-
ficial of the agency, or in the case of an
agency which does not have an Inspector
General or a comparable official, the head
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of the agency or his designee, a justification
for the award of such contract.

(b) CoNTRACT MODIFICATIONS.—Whenever
an employee of an agency modifies a con-
tract for advisory and assistance services
and the modification of such contract in-
creases the amount of the contract by at
least $25,000, such employee shall transmit
to the Inspector General of such agency or
a comparable official of the agency, or in
the case of an agency which does not have
an Inspector General or a comparable offi-
cial, the head of the agency or his designee,
a written notice of the modification. The
notice shall include—

(A) a description of the original contract;

(B) a description of the modification; and

(C) the justification for the modification.
SEC. 7 IDENTIFICATION OF REPORTS PREPARED

BY CONTRACTORS.

Each report submitted to an agency by a
contractor, and each agency report which is
substantially derived from or includes sub-
stantial portions of any such contractor
report, shall include the following informa-
tion:

(1) The name and business address of the
contractor.

(2) The total amount of the contract.

(3) A statement of whether the contract
was awarded using competitive or noncom-
petitive procedures.

(4) The name of the office which author-
ized the award of the contract.

(5) In any case in which a contractor uses
a subcontractor to prepare any portion of
the report submitted by the contractor, the
name and business address of the subcon-
tractor and the amount paid to the subcon-
tractor for preparation of the report.

(6) The names of all employees of the con-
tractor, and any subcontractor, who sub-
stantially contributed to the preparation of
the report submitted by the contractor.

SEC. 8. EVALUATION OF CONTRACTOR PERFORM-
ANCE.

(a) EvaLvaTiON.—Within 90 days after the
completion of the performance of a contract
for advisory and assistance services, the
head of the agency that awarded the con-
tract shall prepare a written evaluation of
the contractor's performance, An evaluation
is not required under this subsection in the
case of a contract that does not exceed
$25,000.

(b) CoNTENT OF EVALUATION.—An evalua-
tion of contractor performance under sub-
section (a) shall include the following infor-
mation:

(1) A summary description of the perform-
ance of the contractor.

(2) An assessment of the performance of
the contractor based on the terms and speci-
fications of the contract performed.

(3) Any differences between the cost of
the contract and the time for completion of
the contract as provided in or estimated for
such contract at the time of contract award
and the actual cost of the contract and the
actual time for completion of the contract,
respectively, and a statement of the reasons
for any such difference.

(4) The purposes for which and the
manner in which the services procured and
any reports received under such contract
are used by the agency.

(c) RECORD OF EvVALUATION.—The head of
an agency shall include each evaluation re-
quired by subsection (a) in the records
maintained by the agency in connection
with the contract to which the evaluation
relates, and shall maintain copies of all such
evaluations in one location in the agency
that is readily accessible to the public.
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(d) CoNTrACTOR'S RicHTS.—After prepar-
ing an evaluation of contractor performance
under this section, the head of an agency
shall promptly transmit to the contractor a
copy of the evaluation together with a
notice stating that the contractor may,
within 10 days after receiving such copy,
transmit comments to the agency concern-
ing such evaluation. Any such comments
shall be made a part of the evaluation as a
supplement.

SEC. 9. BUDGET INFORMATION.

(a) AceENcy SvusmissioNs.—The head of
each agency shall include with the request
for regular appropriations for each fiscal
year submitted to the President pursuant to
section 1108 of title 31, United States Code,
an itemized statement of the amounts re-
quested by the agency for procurement of
advisory and assistance services in such
fiscal year. The statement shall identify
such amounts according to the same sub-
functional categories to be used by the
President in the submission of the budget
for such fiscal year pursuant to section 1105
of title 31, United States Code, and, within
each such category, shall identify such
amounts according to classifications for pro-
curement of—

(1) management and professional services;

(2) studies, analyses, and evaluations;

(3) engineering and technical service; and

(4) other advisory and assistance servcies.

(b) BupGeET SuBMIssIONs.—The budget sub-
mitted by the President to Congress for
each fiscal year under section 1105 of title
31, United States Code—

(1) shall set forth separately, within each
subfunctional category used in such budget,
requests for new budget authority for, and
estimates of outlays by, each agency for
procurement of advisory and assistance
services; and

(2) within each such category, shall identi-
fy such requests and estimates according to
classifications for procurment of—

(A) Management and professional serv-
ices;

(B) studies, analyses, and evaluations;

(C) engineering and technical service; and

(D) other advisory and assistance servcies.

(c) JUSTIFICATIONS FOR REVISIONS OF
Bupcer REQUEsTS,—Within 60 days after the
President transmits to Congress a revision
of any request for new budget authority or
of any estimate of outlays included in the
budget for any fiscal year pursuant to sub-
section (b), the head of the agency affected
by such revision shall prepare and transmit
to Congress an analysis of such revised re-
quest or of such revised estimate, as the
case may be, and a statement justifying the
need for such revised request or such re-
vised estimate.

SEC. 10, FEDERAL PROCUREMENT DATA SYSTEM.

Section 1114 of title 31, United States
Code, is amended by adding at the end the
following:

“(e)(1) The head of each agency shall pro-
vide the Federal Procurement Data System
timely, complete, and accurate information
on (A) contracts awarded by such agency
primarily for the procurement of consulting
services, and (B) all procurements of con-
sulting services under contracts awarded by
such agency not primarily for the procure-
ment of consulting services.

*{2) The information provided under para-
graph (1) shall include the amounts expend-
ed for the procurement of consulting serv-
ices specified separately for contracts de-
scribed in clause (A) of such paragraph and
for procurements described in clause (B) of
such paragraph.
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“(3) This subsection shall not apply to a
contract for consulting service, or any data,
reports, or other material pertaining to such
services, if the contract—

“(A) involves sensitive foreign intelligence
or foreign counterintelligence activities;

“(B) involves sensitive law enforcement in-
vestigations; or

“(C) is classified under the national secu-
rity classification system.

“(d) In this section:

“(1) The term ‘consulting services’ in-
cludes advisory and assistance services.

“(2XA) The term ‘advisory and assistance
services' means those services acquired by
an agency from any nongovernmental
source, by contract, to support or improve
agency policy development, decisionmaking,
management, and administration, or to sup-
port or improve the operation of manage-
ment systems,

“(B) Such term includes—
¢ “(1) management and professional serv-
ces,

“(ii) the conduct and preparation of stud-
ies, analyses, and evaluations; and

*“(1ii) engineering and technical services.

“(3) The term ‘management and profes-
sional services' means professional services
relating to the management and control of
programs, including—

(A) management data collection services;

: (B) policy review and development serv-
ces;

(C) program evaluation services;

4 (D) program management support sery-
ces;
. (E) program review and development serv-
ces;

(F) systems engineering services; and

(G) other management and professional
services of a similar nature which are not
related to any specific program.

“(4) The term ‘studies, analyses, and eval-
uations' includes the following:

“(A) Any analysis or other examination of
a subject which—

“(1) is undertaken to provide greater un-
derstanding of relevant issues and alterna-
tives regarding organizations, policies, pro-
cedures, systems, programs, and resources;
and

“(ii) leads to conclusions or recommenda-
tions with respect to planning, program-
ming, budgeting, decisionmaking, or policy
development.

*“(B) With respect to a program of an
agency, any study initiated by or for the
program management office of the agency.

“(C) A cost-benefit analysis, a data analy-
sis (other than a scientific analysis), an eco-
nomic study or analysis, an environmental
assessment or impact study, a legal or litiga-
tion study, a legislative study, a regulatory
study, a socio-economic study, and a feasibil-
ity study which does not relate to construc-
tion.

‘(D) A geological study, a natural resource
study, a scientific data study, a soil study, a
water quality study, a wildlife study, and a
general health study.

“(E) Any similar study or analysis.

*“(6) The term ‘engineering and technical
services’ means the furnishing of advice or
training to personnel in order to ensure the
efficient and effective operation or mainte-
nance of equipment and associated software
by such personnel.”.

SEC. 11. PUBLIC AVAILABILITY OF INFORMATION
ON CONTRACTS.

(a) LisTs AND JUSTIFICATION.—(1)(A) Not
later than November 1, 1889, the head of
each agency shall compile a list of all con-
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tracts awarded by the agency during fiscal
year 1988 and a separate list of all contracts
entered into by the agency for which per-
formance has not been completed at the
time of the preparation of such list. Each
list shall be updated, on a quarterly basis,
with information on contracts awarded
since the list was prepared.

(B) Each list of contracts compiled and
updated by the head of an agency under
subparagraph (A) shall include, for each
such contract, the following information:

(i) The contract identification number as-
signed by the agency.

(ii) The contractor’s name.

(iil) The date of award and the estimated
completion date.

(iv) The original and current amounts to
be paid by the agency under the contract.

(v) A brief description of the work to be
performed.

(2) The head of each agency shall main-
tain a written justification for each contract
awarded by the agency.

(3) The head of each agency shall permit
the public to inspect and make copies of the
list prepared and updated under paragraph
(1) and the justifications maintained under
paragraph (2). The agency may impose a
reasonable charge for the costs of making
such copies.

(b) OTHER INFORMATION.—EXcept as other-
wise provided by law, the following informa-
tion shall be available to the public upon re-
quest:

(1) Copies of contracts awarded by an
agency.

(2) In the case of a contract for advisory
and assistance services, the name and quali-
fications of each person designated in such
contract to perform such contract.

(3) In the case of a contract for advisory
and assistance services awarded on a sole
source basis, the justification for awarding
such contract on a sole source basis.

SEC. 12. PROHIBITIONS AND REQUIREMENTS RE-
LATING TO REGISTRATION OF CON-
SULTANTS.

(a) PROHIBITED CONTRACT AWARDS INVOLV-
ING CoNsULTANTS.—(1) The head of an
agency may not award a contract for the
procurement of advisory and assistance
services to a consultant unless—

(A) such consultant complies with the reg-
istration requirements of this section; and

(B) the General Counsel of the agency
has reviewed the information registered by
such consultant and such other information
as may be available to the head of the
agency and determined that, with respect to
such contract, the consultant does not have
a conflict of interest that could be prejudi-
cial to the interests of the United States.

(2) The head of an agency may not award
a contract to any person submitting an offer
to such agency unless the offeror certifies
that each consultant that has furnished
advice, information, direction, or assistance
to the offeror in support of the preparation
or submission of the offer has complied
with the registration requirements of this
section.

(b) REGISTRATION REQUIREMENTS.—(1) A
consultant submitting an offer for a con-
tract referred to in subsection (a)(1) shall
register with an officer or employee desig-
nated by the head of the agency awarding
such contract. The consultant shall register
within such time after submitting the offer
as the head of that agency shall prescribe in
regulations.

(2) A consultant retained by a person in
connection with the preparation or submis-
sion of an offer for a Federal Government
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contract shall register with an officer or em-
ployee designated by the head of the agency
awarding such contract. The consultant
shall register within such time after the re-
tention of such consultant as the head of
that agency shall prescribe in regulations.

(3) A consultant who is registered with an
agency under this subsection with respect to
one contract shall update the registered in-
formation whenever the consultant submits
an offer for another contract of such agency
(if such contract is for the procurement of
advisory and assistance services) and when-
ever the consultant is retained by a person
in connection with the preparation or sub-
mission of an offer for another contract of
such agency. The consultant shall update
such information within such time as the
head of that agency shall prescribe in regu-
lations.

() INFORMATION REQUIRED.—A person reg-
istering as a consultant under this section
shall furnish the following information:

(1) The name and address of the consult-
ant.

(2) A description of the nature of the serv-
ices furnished by the consultant in the
normal course of the consultant’s business.

(3) A list of all public and private clients
for which the consultant has furnished ad-
visory and assistance services, including for-
eign and domestic clients.

(4) A description of the services furnished
each such client by the consultant.

(5) A statement of whether the consultant
has ever been convicted of a felony and
whether, at the time of the registration,
there is pending any indictment or informa-
tion charging the consultant with a felony.

(6) A statement of whether, at the time of
the registration, the consultant is ineligible,
by reason of suspension or debarment, to be
awarded a contract by the Federal Govern-
ment.

(7) A certification that, at the time of the
registration, the consultant and all employ-
ees of the consultant are not in violation of
any applicable requirement set out in, and
are not engaged in any conduct prohibited
by, sections 2397, 2397a, 2397Th, and 2397¢ of
title 10, United States Code, any similar pro-
vision of law, and any contract term re-
quired by such section 2397c (or any similar
provision of law),

(d) The Inspector General of each agency
or, in the case of an agency that does not
have an Inspector General, the head of such
agency shall monitor the compliance of con-
sultants with the registration requirements
of this section and shall submit to Congress
an annual report containing a discussion of
the extent of such compliance. The first
report of each agency shall be submitted
not later than one year after the date of the
enactment of this Act.

(e) Suspension and debarment proceedings
shall be initiated in the case of each consult-
ant who fails to comply with the registra-
tion requirements of this section.

(f) In this section, the term ‘“consultant”
means any person (including, in the case of
a business organization, any affiliate of such
organization) that—

(1) furnishes or offers to furnish advisory
and assistance services; or

(2) furnishes advice, information, direc-
tion, or assistance to any other person in
support of the preparation or submission of
an offer for a Federal Government contract-
ed by such other person.

SEC. 13. EXCEPTIONS.

Sections 5, 6, 7, 8, 9, and 11 shall not apply
to a contract for advisory and assistance
services, or any data, reports, or other mate-
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rial pertaining to such services, if the con-
tract—

(1) involves sensitive foreign intelligence
or foreign counterintelligence activities;

(2) involves sensitive law enforcement in-
vestigations; or

(3) is classified under the national security
classification system.
SEC. 14. EFFECTIVE DATE.

This Act and the amendments made by
this Act shall take effect 180 days after the
date of the enactment of this Act.

Mr. DASCHLE (for himself, Mr.
KErRrRY, Mr. CHAFEE, Mr.
WiIrTH, Mr. HARKIN, Mr. PREs-
SLER, and Mr. BRADLEY)

S. 2675. A bill to amend title 38,
United States Code, to provide certain
service-connection presumptions in
the case of veterans who performed
active service in Vietnam during the
Vietnam era; to make improvements in
the composition of the Advisory Com-
mittee on Special Studies Relating to
the Possible Long-term Health Effects
of Phenoxy Herbicides and Contami-
nants and the procedures used by such
advisory committee, and for other pur-
poses, to the Committee on Veterans’
Affairs.

VETERANS' AGENT ORANGE AND SERVICE
DISABILITIES ACT

Mr. DASCHLE. Mr. President, today
Senator JoEN KErrY and I are intro-
ducing the Veterans’ Agent Orange
and Vietnam Service Disabilities Act
of 1988. This legislation establishes a
presumption of service connection for
Vietnam veterans suffering from non-
Hodgkin’s lymphoma and soft-tissue
sarcoma, enabling them to receive dis-
ability compensation from the Veter-
ans' Administration. The bill also es-
tablishes a nonpolitical procedure for
adding other agent orange-related dis-
eases to the list of those to be compen-
sated when, warranted by the scientif-
ic evidence, and ensure that the Veter-
ans’ Administration will continue to
study Vietnam service-related disabil-
ities and provide outreach services for
veterans affected by their exposure to
agent orange.

Our bill addresses concerns raised by
veterans and groups representing vet-
erans, by scientists, researchers, and
physicians, and by our colleagues in
the Senate.

We have consulted those in the sci-
entific community, who have given us
an understanding of the state of
knowledge about the effect of toxic
herbicides and their contaminants, as
well as educating us about the utility—
and limitations—of epidemiology.

We have consulted veterans and vet-
erans’ groups, who have informed us
of the problems affecting Vietnam vet-
erans throughout the country, and
who have made us aware of the need
for continued study of the Vietnam
experience and its human cost.

We have consulted many of our col-
leagues in the Congress, whose views
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ranged from those who feel that the
Government of the United States
needs to do much more to show its
gratitude for the sacrifices of those
who served in Vietnam, to those who
argue that our support for veterans is
already generous and should be ex-
panded only after the presentation of
definitive evidence of unmet veterans'
needs.

As a result of these extensive discus-
sions, we have made several changes in
our original bill. For example, we re-
moved provisions of the bill that were
objectionable to some of those with
whom we consulted in cases where
their logic was sound and their argu-
ments persuasive.

We added provisions when those
with whom we consulted made cogent
and convincing arguments that our
bill did not go far enough, as when the
veterans’ groups pointed out the need
for dependable outreach services from
the Veterans’ Administration for those
suffering disorders related to their
Vietnam service. These groups also
made it clear that research about the
effects of the Vietnam experience
must not cease, and our bill reflects
those concerns.

‘We made the bill flexible, when the
scientific community told us that sug-
gestive evidence about the link be-
tween Vietnam service and agent
orange and a number of other illness-
es. For example, the association be-
tween lung cancer, immune suppres-
sion disorders, and birth defects and
exposure of agent orange has not been
as widely discussed or researched as
the link between non-Hodgkin’s lym-
phoma and soft-tissue sarcoma and
agent orange. The bill thus creates a
procedure for allowing additions to
the list of compensable disorders if, on
the recommendation of independent
scientific authorities, the record be-
comes more complete and justifies a
presumption of service connection and
compensation from the Veterans' Ad-
ministration.

After considering this diverse set of
views, we wrote a bill that is compre-
hensive, compassionate, consistent
with available scientific evidence, and
flexible. It is a carefully developed
compromise and a reasonable ap-
proach to an important problem af-
fecting millions of America’s Vietnam
veterans. It is also a bill which I'm
proud to note has received endorse-
ments from the American Legion, Vet-
erans of Foreign Wars, and Vietnam
Veterans of America.

Senator Kerry and I plan to offer
this bill in the form of an amendment
in the future. This bill should aug-
ment the provisions offered by the
Senate Veterans' Affairs Committee in
S. 2011, the veterans’ compensation
bill.

I want to acknowledge with grati-
tude the efforts of the Veterans' Af-
fairs Committee, for S. 2011 is a step

CONGRESSIONAL RECORD—SENATE

in the right direction and an impor-
tant recognition of the need to move
forward on the agent orange issue.
However, S. 2011 provides only tempo-
rary disability compensation for non-
Hodgkin’s lymphoma, and no compen-
sation for soft-tissue sarcoma. Disabil-
ity payments for non-Hodgkin's lym-
phoma could be suspended arbitrarily
by the Veterans' Administration—the
same Veterans'’ Administration that
has refused to grant compensation to
any agent orange victims—6 months
after the release of the selected can-
cers study now being conducted by the
Centers for Disease Control. The bill
also does not create a procedure for
adding diseases to the list of compen-
sable disabilities and is silent on the
gquestion of additional study of disor-
ders associated with the Vietnam ex-
perience. In short, the committee bill
is an excellent start, but is simply too
limited to deal with the broad range of
legitimate concerns raised by Vietnam
veterans about agent orange and their
Vietnam experience.

Approximately 25 years have passed
since American soldiers in Vietnam
were first exposed to agent orange.
The evidence of the damaging effects
of the herbicide has accumulated
gradually, but convineingly. And while
the accumulation of evidence has not
ended, it is clear that the time for
compensating veterans damaged by
agent orange and the Vietnam experi-
ence has arrived. Our bill recognizes
this fact, and, at the same time, recog-
nizes the complexity of the issue and
the ambiguities existent in the agent
orange record. Our need for additional
knowledge dictates that we continue
our search for knowledge of Vietnam'’s
impact, and our compassion, and our
debt to veterans dictates that we offer
tangible recognition of their sacrifices.

Mr. President, I ask unanimous con-
sent that letters of support from the
American Legion, Veterans of Foreign
Wars, and Vietnam Veterans of Amer-
ica, as well as the full text of the Vet-
erans Agent Orange and Vietnam
Service Disabilities Act of 1988, be
printed in the REcorp at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2675

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Veterans'
Agent Orange and Vietnam Service Disabil-
ities Act of 1988”.

TITLE I—AGENT ORANGE PRESUMPTIONS,

RESEARCH, AND OUTREACH MATTERS
SEC. 101. FINDINGS.

Congress makes the following findings:

(1) There is sufficient scientific evidence
and experience to warrant a presumption
that certain diseases suffered by veterans of
service in the Republic of Vietnam during
:.he Vietnam era are connected to such serv-
ce,
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(2) There is sufficient scientific evidence
to warrant a presumption that exposure to
dioxin or other toxic agents in herbicides
used in support of United States and allied
military operations in the Republic of Viet-
nam during the Vietnam era causes a range
of significant adverse health effects associ-
ated with carcinogenicity, reproductive tox-
feity, and immunotoxicity in humans.

(3) The Administrator of Veterans' Affairs
has determined that it is reasonable to pre-
sume that any veteran who performed
active military, naval, or air service in the
Republic of Vietnam during the Vietnam
era was exposed to dioxin and other toxic
agents in herbicides during such service.

(4) It is also reasonable to presume that
any veteran who performed active military,
naval, or air service in the Republic of Viet-
nam during the Vietnam era was exposed,
during such service, to other causes of dis-
ease,

SEC. 102. PRESUMPTION RELATING TO CERTAIN
DISEASES,

(a) PRESUMPTION OF SERVICE CONNEC-
TION.—Section 312 of title 38, United States
Code, is amended by adding at the end the
following new subsections:

“(e) For the purposes of section 310 of this
title, in the case of any veteran who per-
formed active military, naval, or air service
in the Republic of Vietnam during the Viet-
nam era, the following diseases shall be con-
sidered to have been incurred in or aggra-
vated by such service, notwithstanding that
there is no record of evidence of such dis-
ease during the period of such service:

“(1) Non-Hodgkin’s lymphoma.

*(2) Soft-tissue sarcoma.

“(d)(1) For the purposes of section 310 of
this title, in the case of any veteran who
performed active military, naval, or air serv-
ice in the Republic of Vietnam during the
Vietnam era and who, during such service,
was exposed to dioxin or any other toxic
agent in an herbicide used in support of
United States and allied military operations
in the Republic of Vietnam, each disease de-
scribed in paragraph (2) of this subsection
shall be considered to have been incurred in
or aggravated by such service, notwithstand-
ing that there is no record of evidence of
such disease during the period of such serv-
ice.

“(2) A disease referred to in paragraph (1)
of this subsection is any disease that—

“(A) is determined by the Administrator
to be reasonably associated with the known
biological effects of exposure to dioxin or
any other toxic agent referred to in such
paragraph; and

“(B) is listed in regulations which the Ad-
ministrator shall prescribe for the purpose
of this subsection.

“¢3)(A) For the purpose of this subsection,
a veteran who performed active military,
naval, or air service in the Republic of Viet-
nam during the Vietnam era and who has a
disease referred to in paragraph (1) of this
subsection shall be presumed to have been
exposed during such service to dioxin or an-
other toxic agent referred to in such para-
graph, unless—

“(1) the results of credible and reliable lab-
oratory tests indicate that the level of
dioxin or other toxic agent in the veteran’s
serum or adipose tissue is within or below
the range of serum or adipose dioxin or
other toxic agent levels considered normal
for veterans who performed active military,
naval, or air service during the Vietnam era
but did not perform any such service in the
Republic of Vietnam; and
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“(ii) the service records of such veteran in-
dicate that the veteran did not participate
extensively in tactical operations in Viet-
nam.

“(B) Notwithstanding section 313 of this
title, the presumption provided in subpara-
graph (A) of this paragraph may not be re-
butted except as provided in such subpara-
graph. The Veterans' Administration shall
have the burden of proof (including the
burden of nonpersuasion) for rebutting such
presumption.

“(C) The Administrator may require a vet-
eran to submit to a blood test in order to de-
termine the level of dioxin or other toxic
agent in the veteran’s serum or adipose
tissue for the purpose of this paragraph.

“(4)A) The Administrator shall enter into
an agreement with the National Academy of
Sciences or, if the National Academy of Sci-
ences does not enter into such an agree-
ment, with another appropriate nonprofit
private scientific organization to determine,
for the purpose of paragraph (3)(A) of this
subsection, the normal range of serum or
adipose dioxin or other toxic agent levels re-
ferred to in such paragraph.

“(B) In determining the normal range of
serum or adipose dioxin or other toxic
agents for the purpose of paragraph (3)(A)
of this subsection, the National Academy of
Sciences or other organization referred to in
subparagraph (A) of this paragraph, as the
case may be, shall consider—

“(1) the results of scientific tests that rea-
sonably relate the chemical composition of
dioxin or other toxic agent in serum or adi-
pose tissue to the chemical composition of
dioxin or other toxic agents in herbicides re-
ferred to in paragraph (1) of this subsection;

“(ii) the half-life of dioxin and such other
toxic agents; and

““(iii) variations in the susceptibility of in-
dividuals to absorption of dioxin and such
other toxic agents.

“(5) The Administrator may extend the
applicability of paragraph (1) of this subsec-
tion to the case of any veteran who, during
the performance of active military, naval, or
air service outside the Republic of Vietnam
during the Vietnam era, was exposed to
dioxin or any other toxic agent referred to
in such subsection.”.

(b) APPLICABILITY OF PrREsUMPTION.—If, in
the case of any veteran, compensation
under chapter 11 or disability and indemni-
ty compensation under chapter 13 of title
38, United States Code, is awarded to any
person on the basis of a presumption provid-
ed in subsection (c) or (d) of section 312 of
such title (as added by subsection (a)), such
award shall take effect on the date (wheth-
er before, on, or after the date of the enact-
ment of this Act) on which the Veterans’
Administration first received an application
in which such person claimed entitlement to
such compensation on the basis of the dis-
ability or death of such veteran resulting
from a disease referred to in such subsection
(e) or (d).

SEC. 103. DISEASES ASSOCIATED WITH EFFECTS OF
EXPOSURE TO CERTAIN TOXIC
AGENTS.

(a) IN GENERAL—(1) Subchapter II of
chapter 11 of title 38, United States Code, is
amended by inserting after section 312 the
following new section:

“§312A. Procedures for determining diseases as-
sociated with effects of exposure to certain
toxic agents .

“(a)(1) Subject to subsection (c) of this
section, the Administrator shall enter into
an agreement with an appropriate nonprofit
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private scientific organization that requires
such organization—

“(A) to conduct, with the assistance of and
subject to the review of a peer review panel
of recognized experts in toxicology, medi-
cine, epidemiology, and related fields, a
survey of all completed and ongoing scien-
tific studies of the effects that dioxin and
other known toxic agents in the herbicides
used in support of United States and allied
military operations in the Republic of Viet-
nam during the Vietnam era have on
humans or other animals that have been ex-
posed to dioxin or such an agent; and

‘“(B) to determine on the basis of such
studies, in the case of dioxin and each such
other toxic agent, which diseases (if any)
are reasonably associated with the known
biological effects of exposure to dioxin or
such other agent on humans and appropri-
ate animal models, including those effects
involving porphyrin synthesis, lung cancer,
other cancers, nervous system function,
immune function, reproduction, and birth
defects.

“(2) The scientific organization conduct-
ing the survey referred to in paragraph
(1)A) of this subsection shall transmit to
the Administrator and the Committees on
Veterans' Affairs of the Senate and the
House of Representatives a report, in writ-
ing, containing—

“(A) the name of each disease determined
as provided in paragraph (1)XB) of this sub-
section to be reasonably associated with the
known biological effects of exposure to
dioxin and the other toxic agents referred
to in such paragraph; and

“(B) a discussion of the biological basis for
the association of such disease with such ef-
fects and the strength of such association.

“(3) Not later than 90 days after the date
on which the Administrator and the Com-
mittees on Veterans' Affairs receive the
report under by paragraph (2) of this sub-
section, the Administrator shall—

“(A) determine, on the basis of such
report, which diseases (if any) are reason-
ably associated with the known biological
effects of exposure to dioxin or other known
toxic agents referred to in paragraph (1) of
this subsection; and

‘¢B) prescribe regulations for the purpose
of section 312(dX2) of this title that lists
each such disease.

“¢b)X1) The Administrator shall provide
for a periodic (but not less often than
annual) survey of all studies described in
subsection (a)(1)(A) of this subsection that
have been published or otherwise become
available since the last survey under this
section. Subject to subsection (c¢) of this sec-
tion, the Administrator shall enter into an
agreement with a private nonprofit private
scientific organization—

“(A) to conduct the survey; and

“(B) to determine, taking into consider-
ation the results of all surveys under this
subsection and subsection (a) of this section,
whether—

“(i) there is warranted on a scientific basis
any modification of the determinations pre-
viously made under this section with respect
to diseases reasonably associated with the
known biological effects of exposure to
dioxin or any other toxic agent referred to
in subsection (a)(1)(A) of this section; and

“(ii) any disease should be added to the
list of diseases contained in the regulations
prescribed under section 312(d)}2)XB) of this
title.

“(2) After each survey under paragraph
(1) of this subsection the organization con-
ducting the survey under such paragraph
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shall submit to the Administrator a report
on the survey and on the determinations of
such organization.

“(3) Upon receiving a report under para-
graph (2) of this subsection, the Administra-
tor shall—

“(A) determine, on the basis of such
report and all previous reports received
under this subsection and subsection (a) of
this section, whether any disease should be
added to the list of diseases contained in the
regulations prescribed under section
312(d)}2)(B) of this title; and

*(B) transmit to the Committees on Veter-
ans' Affairs of the Senate and the House of
Representatives—

(i) a report containing the Administra-
tor's determinations under subparagraph
(A) of this paragraph and the scientific
basis for his determinations; and

“(ii) a copy of the report received under
paragraph (2) of this subsection.

“(4) After transmitting a report to the
Committees on Veterans' Affairs under
paragraph (3X(BXi) of this subsection, the
Administrator shall amend the regulations
referred to in section 312(dX2)(B) of this
title as may be necessary to reflect the Ad-
ministrator’s determinations included in
that report. The amended regulations shall
take effect 90 days after the date on which
the committees receive that report.

“(e¢) The nonprofit private scientific orga-
nization referred to in subsections (a)(1) and
(bX1) shall be the National Academy of Sci-
ences, except that the Administrator may
enter into an agreement with any other ap-
propriate nonprofit private scientific organi-
T:.t.lon for the purposes of either subsection

“(1) the National Academy of Sciences
does not enter into an agreement with the
Administrator under such subsection;

“(2) the Administrator has transmitted to
the Committees on Veterans’ Affairs of the
Senate and the House of Representatives a
notification, in writing, containing the name
of the other organization; and

“(3) ninety days have elapsed since the
date on which the Committees on Veterans'
Affairs received the notification.”.

(2) The table of sections at the beginning
of such chapter is amended by inserting
after the item relating to section 312 the
following new item:

“312A. Procedures for determining diseases
associated with effects of expo-
sure to certain toxic agents."”.

(b) DEeADLINE FOR INITIAL REPORT.—The
report under section 312A(aX2) of title 38,
United States Code (as added by subsection
(a)), shall be submitted not later than one
year after the date of the enactment of this
Act.

SEC. 104. RESULTS OF EXAMINATIONS AND TREAT-

MENT OF VETERANS FOR DISABIL-
ITIES RELATED TO EXPOSURE TO
CERTAIN HERBICIDES.

(a) In GENERAL—(1) Subchapter III of
chapter 17 of title 38, United States Code, is
amended by inserting after section 624 the
following new section:

“8§625. Reports on health care relating to expo-
sure to certain toxie substances

“(a) The Administrator shall compile and
analyze, on a continuing basis, all clinical
data obtained by the Veterans’ Administra-
tion in connection with physical examina-
tions and treatment furnished by the Veter-
ans' Administration after November 3, 1981,
to veterans who are eligible to receive such
examinations or treatment by reason of
having been exposed to dioxin or any other
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toxic substance referred to iIn section
610(e)(1)A) of this title.

“(b) The Administrator shall submit to
the Committees on Veterans' Affairs of the
Senate and the House of Representatives a
semiannual report containing—

“(1) the information compiled in accord-
ance with subsection (a) of this section;

“(2) the Administrator's analysis of such
information;

“(8) a discussion of the disabilities identi-
fied or treated by the Veterans' Administra-
tion in the case of veterans referred to in
subsection (a) of this section;

“(4) the Administrator’'s explanation for
the incidence of such disabilities; and

“(5) other explanations for the incidence
of such disabilities considered reasonable by
the A tor.”.

(2) The table of sections at the beginning
of such chapter is amended by inserting
after the item relating to section 624 the
following new item:

““625. Reports on health care relating to ex-
posure to certain toxic sub-
stances.”

(b) FirsT REPORT.— The first report under
section 625 of title 38, United States Code
(as added by subsection (a)), shall be sub-
mitted one year after the date of the enact-
ment of this Act.

SEC. 105. TISSUE ARCHIVING SYSTEM.

(a) ESTABLISHMENT OF SYSTEM.—In order
to facilitate future scientific research on the
effects of exposure of veterans to dioxin and
other toxic agents in herbicides used in sup-
port of United States and allied military op-
erations in the Republic of Vietnam during
the Vietnam era, the Administrator of Vet-
erans’ Affairs shall establish and maintain a
system for the collection and frozen storage
of voluntarily contributed samples of blood
and tissue of veterans who performed active
military, naval, or air service in the Repub-
lic of Vietnam during the Vietnam era. The
system may be administered by the Veter-
ans' Administration or under a contract
awarded by the Administrator, whichever is
more cost-effective.

(b) SECURITY OF SPECIMENS.—The Adminis-
trator shall ensure that the tissue is collect-
ed and stored under physically secure condi-
tions and that the tissue is maintained in a
condition that is useful for research re-
ferred to in subsection (a).

(¢) AuTHORIZED USE OF SPECIMENS.—The
Administrator may make tissue available
from the system for research referred to in
subsection (a).

SEC. 106. FEASIBILITY STUDIES.

(a) Stupies.—The Administrator of Veter-
ans' Affairs shall award contracts or furnish
financial assistance to non-Government en-
tities to carry out studies of the feasibility
of conducting additional scientific research
on—

(1) health hazards resulting from expo-
sure to dioxin and other toxic agents in her-
bicides used in support of United States and
allied military operations in the Republic of
Vietnam during the Vietnam era; and

(2) health hazards resulting from active
military, naval, or air service in the Repub-
lic of Vietnam during the Vietnam era.

(b) REPORT.—The Administrator shall
report the results of such studies to the vet-
erans’ committees.

(¢c) AcrioN OF CONGRESSIONAL COMMIT-
TEES.—The veterans' committees shall con-
sider each report of the Administrator
under such subsection, consult with the
Office of Technology Assessment and the
National Academy of Sciences (or any other
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appropriate nonprofit private scientific or-
ganization), and determine whether to
report proposed legislation providing for ad-
ditional studies and research on health haz-
ards referred to in subsection (a).
SEC. 107. OUTREACH SERVICES.

ﬁe Administrator of Veterans' Affairs
8 —

(1) conduct an active, continuous outreach
program for furnishing to veterans of active
military, naval, or air service in the Repub-
lic of Vietnam during the Vietnam era serv-
ices and information relating to the health
risks resulting from exposure during such
service to dioxin or any other toxic agent in
herbicides used in support of United States
and allied military operations in the Repub-
lic of Vietnam during the Vietnam era, in-
cluding furnishing updated literature and
other information on such health risks to
such veterans at least twice each year;

(2) update the information on veterans
contained in the Veterans’ Administration
Agent Orange Registry; and

(3) organize the information contained in
such registry in & manner that enables the
Administrator promptly to notify a veteran
of any increased health risk for such veter-
an resulting from exposure of such veteran
to dioxin or any other toxic agent referred
to in clause (1) during Vietnam era service
in the Republic of Vietnam whenever the
Administrator determines, on the basis of
physical examination or other pertinent in-
formation, that such veteran is subject to
such increased health risk.

SEC. 108. REPORT RELATING TO RESEARCH ON
TREATMENTS FOR EXPOSURE TO
DIOXIN AND OTHER TOXIC AGENTS.

Not later than 180 days after the date of
the enactment of this Act, the Secretary of
Health and Human Services shall submit to
the veterans’ committees a report contain-
ing a discussion of the research being con-
ducted to identify and develop treatments
for physiological absorption of dioxin and
other toxic agents similar to the toxic
agents in herbicides used in support of
United States and allied operations in the
Republic of Vietnam during the Vietnam
era, including research relating exposure to
dioxin and other toxic agents outside the
Republic of Vietnam.

SEC. 109. AVAILABILITY OF FUNDS.

(a) In GeEnNEraL.—The unobligated balance
of any funds appropriated or otherwise
available for the use of the Centers for Dis-
ease Control for the conduct of a study of
the effects of exposure of ground troops to
dioxin and other toxic agents in herbicides
used in support of United States and allied
operations in the Republic of Vietnam
during the Vietnam era shall be available to
carry out section 312A of title 38, United
States Code (as added by section 103 of this
Act), and sections 105 and 106 of this Act.
Funds made available under this subsection
shall be in addition to any other funds that
are available to carry out such sections.

(b) DeFinrTION.—In this section, the term
“unobligated balance” includes the amount
of any funds that are deobligated on or
after the date of the enactment of this Act.
SEC. 110. DEFINITIONS.

In this title:

(1) The term “veterans’ committees”
means the Committees on Veterans' Affairs
of the Senate and the House of Representa-
tives.

(2) The terms “Administrator”, “veteran”,
and “Vietnam era’” shall have the meanings
given those terms in section 101 of title 38,
United States Code.
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TITLE [I—ADVISORY COMMITTEE ON SPE-
CIAL STUDIES RELATING TO THE POSSI-
BLE LONG-TERM HEALTH EFFECTS OF
PHENOXY HERBICIDES AND CONTAMI-
NANTS

SEC. 201. FINDING.

Congress finds that an advisory committee
known as the ‘“Advisory Committee on Spe-
cial Studies Relating to the Possible Long-
term Health Effects of Phenoxy Herbicides
and Contaminants” (hereafter in this tile
referred to as the “Advisory Committee™)
has been established to monitor the con-
duct, by Department of the Air Force scien-
tists, of a special study relating to the possi-
ble long-term effects of phenoxy herbicides
and contaminants on the health of human
beings (known as the “Ranch Hand study").
SEC. 202. ADVISORY COMMITTEE PERSONNEL.

(a) ComposITION.—Not less than one-third
of the total number of members of the Advi-
sory Committee shall be individuals selected
by the Secretary of Health and Human
Services from among scientists recommend-
ed by veterans' organizations.

(b) CHAIRMAN.—The Chairman of the Ad-
visory Committee may not be an officer or
employee of the Federal Government (other
than by reason of his service as a member of
the Advisory Committee).

SEC. 203. ADVISORY RELATIONSHIP.

The Advisory Committee may directly
consult with and provide information and
recommendations to the Department of the
Air Force scientists referred to in section
201, and such scientists may directly consult
with and provide information and recom-
mendations to the Advisory Committee. No
officer or employee of the Federa! Govern-
ment may intervene in or impair direct com-
muniecation between the Advisory Commit-
tee and such scientists under this section
except as may be necessary to prevent an in-
appropriate disclosure of classified informa-
tion.

SEC. 204. REPORTS,

(a) SCHEDULE OF REPORTS.—Not later than
90 days after the date of the enactment of
this Act, the Secretary of Defense shall
transmit to the Committees on Veterans’
Affairs and on Armed Services of the Senate
and the House of Representatives a sched-
ule of reports on the Ranch Hand study and
on any other studies conducted by the De-
partment of Defense in order to determine
the possible long-term effects of phenoxy
herbicides and contaminants on the health
of human beings. The schedule shall pro-
vide for the preparation of at least two
progress reports each year and a final
report.

(b) CoNTENT OF PROGRESS REPORTS.—(1)
Each progress report shall contain the fol-
lowing matters:

(A) A discussion of the progress made in
the studies referred to in subsection (a)
during the period covered by the report, in-
cluding a discussion of any progress made in
improving administrative support of the
conduct of such studies.

(B) A summary of the scientific activities
conducted during such period and the find-
ings resulting from such activities.

(2) A progress report need not contain a
discussion of progress discussed in another
progress report under this section or a scien-
tific summary included in another such
report unless such discussion or summary
needs to be modified in order to be com-
plete, accurate, and current.

(c) TraNSMITTAL OoF REPORTS.—The Secre-
tary of Defense shall transmit to the com-
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mittees referred to in subsection (a) a copy
&r each report prepared under such subsec-
on.
SEC, 205. EFFECTIVE DATE.
This title shall take effect on the date of
the enactment of this Act, except that sec-
Elao; 202 shall take effect 30 days after such

THE AMERICAN LEGION,
Washington, DC, July 27, 1988.
Hon. THOMAS DASCHLE,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

Dear SewaTOrR DascHLE: The Amercian
Legion has reviewed your proposed legisla-
tion, the “Veterans Agent Orange and Viet-
nam Service Disabilities Act of 1988". We
feel that the measure seeks a resonable ap-
proach toward resolving the Agent Orange
dilamma. We hope that, if enacted, this bill
will offer reassurance to most veterans who
believe they suffer the residuals of dioxin
exposure,

In our opinion, the presumption of service
connection for two disabilities and the cre-
ation of presumptive mechanisms for other
disabilities are certainly appropriate. Your
proposal clearly recognizes the need for
more aggressive research, more cooperation
among research groups, more substantive
actions to be taken by the Veterans’ Admin-
istration, greater outreach and information
sharing, and regular reporting of research
developments to Congress. We agree that all
of these undertakings are essential.

Senator, as an organization whose mem-
bership consists of almost one million Viet-
nam Era veterans, The American Legion
wishes to express its deep appreciation to
you for your continuing leadership on this
issue. We also appreciate your willingness,
in developing this measure, the accommo-
date the views of other veterans advocates,
both in Congress and in the veterans com-
munity.

Sincerely,
E. PHILIP RIGGIN,
Director,
National Legistative Commission,

VETERANS OF FOREIGN
Wars oF THE UNITED STATES,
Washington, DC, July 29, 1988.
Hon. Tom DASCHLE,
U.S. Senate, Washington, DC.

DeAR SENATOR DascHLE: This is written to
express the support of the Veterans of For-
eign Wars of the United States for the draft
legislation which you are about to introduce
entitled, “Veterans’ Agent Orange and Viet-
nam Service Disabilities Act of 1988.”

Our review of this draft legislation has
shown it to be, at least in our estimation, a
very carefully considered and sincere effort
to assist those long neglected Vietnam vet-
erans who are suffering from disabilities as
a result of their demonstrated exposure to
dioxin or other toxic agents in the herbi-
cides used in Vietnam., We also commend
this bill's provision of a rebuttable presump-
tion of service connection for two diseases
which are demonstrably associated with
Vietnam service in general.

It also bears mentioning at this time that
I appreciate your not only having asked for
our views in the development of this legisla-
tion, but also for heeding them as well. In
light of the VFW’s long-standing mandate
to justly answer the needs of those veterans
who are actually suffering from herbicide
exposure, we are gratified with the manner
in which this legislation has been developed
and with the role we have played in it. With
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your bill, veterans suffering from Agent
Orange exposure may at last be afforded
the recognition and assistance they deserve.
Sincerely,
Coorer T. HoLT,
Ezrecutive Director.
VIETNAM VETERANS OF AMERICA, INC.,
Washington, DC, July 22, 1988.
Hon. THOMAS A. DASCHLE,
Hart Senate Office Building,
Washington, DC.

DEAR SENATOR DascHLE: The Vietnam Vet-
erans of America, Inc. (VVA) takes this op-
portunity to express its full support for the
amendatory legislation you plan to intro-
duce concerning Agent Orange disabilities
sustained by veterans having served in Viet-
nam. While we continue to support legisla-
tion that you and Senator Kerry introduced
last autumn, S. 1787, this latest initiative
represents a balanced and prudent compro-
mise agreeable to most parties with a direct
interest in this issue.

Naturally, we were as disappointed as you
that the Senate Veterans’ Affairs Commit-
tee failed to go farther than it did in ad-
dressing this critical issue when on June 29
it added only cursory Agent Orange provi-
sions to S. 2011, the Veterans Benefits and
Programs Improvement Act of 1988, We are
convinced, as you are, that even in the pres-
ence of scientific evidence that lacks una-
nimity on the specific health effects of
dioxin exposure that enough evidence exists
to begin compensating veterans for those
diseases strongly implicated by the existing
scientific evidence.

In this connection, your amendatory legis-
lation is careful to limit those diseases for
which compenation is to be provided to non-
Hodgkin's lymphoma and soft tissue sarco-
ma. Each of these diseases has been repeat-
edly shown to be more likely evidenced in
individuals exposed to dioxin than in indi-
viduals who were not.

Importantly, this legislation also estab-
lishes an independent review mechanism for
evaluating the scientific evidence related to
the health effects of dioxin exposure in
Southeast Asia with a directed focus on dis-
eases involving porphyrin synthesis, nervous
and immune system functions and reproduc-
tive problems, as well as cancers including
lung cancer and birth defects. The need for
an independent review of the scientific stud-
ies is needed because the VA's Committee
on Environmental Hazards which was
charged with similar responsibilities has ap-
parently adopted the operational view that
no disease should be compensable in the ab-
sence of scientific evidence showing an abso-
lute cause and effect relationship between
exposure and disease. It should be noted, in
this regard, that no veteran has yet to be
compensated for a single Agent Orange
claim.

In closing, Senator Daschle, we appreciate
your consistent attention to this particular
issue. For over 10 years the matter of Agent
Orange has served as one of the most unset-
tling causes of fear and anxiety among Viet-
nam veterans and their families. It is as im-
portant as it is pressing that the Congress
begin to resolve this issue. Your amend-
ments would constitute an important first
step.

Sincerely,
Mary R. Stovur,
President.

Mr. KERRY. Mr. President, I am
very pleased to join with Senator Tom
DascHLE in introducing the Veterans’

August 1, 1988

Agent Orange and Vietnam Service
Disabilities Act of 1988. This is an im-
portant piece of legislation for Viet-
nam veterans because it would finally
begin the process of providing com-
pensation of Vietnam veterans who
are suffering from diseases related to
their Vietnam service which may have
been caused by agent orange.

This bill has been carefully crafted
in consultation with major veterans
groups. It has the support of Vietnam
Veterans of America, the American
Legion, and the Veterans of Foreign
Wars. This bill builds upon our earlier
legislation, S. 1787, and on other ef-
forts to address this issue.

We have now finally, after 40 years,
said that it is time to compensate the
“atomic veterans” who are victims of
radiation. Let us not make the victims
of agent orange wait 40 years until
they, too, can finally receive compen-
sation.

The Supreme Court has now recog-
nized that it is time to compensate
Vietnam veterans for diseases which
may have been caused by exposure to
agent orange. The Supreme Court’s
recent decision upholding the settle-
ment in the agent orange lawsuit
means that funds from the chemical
companies can now be distributed to
veterans. Unfortunately, only a rela-
tively small number of veterans will
qualify for the funds, and they will
only get a small amount of money. It
is estimated that veterans who are
100-percent disabled will receive an av-
erage of about $5,700, if they can show
they were exposed to dioxin. Death
benefits of about $1,800 will go to sur-
vivors.

The Supreme Court’s decision is im-
portant because it is an authoritative
statement that the time has come to
end this controversy, and to compen-
sate Vietnam veterans. However, it
should be emphasized that no Govern-
ment funds are involved in the agent
orange lawsuit, and that all the money
will come from the chemical compa-
nies which manufactured agent
orange. This settlement does not in
any way mean that the Federal Gov-
ernment has met its obligation to Viet-
nam veterans who are victims of agent
orange. That decision is up to the Con-

gress.

Our bill would state the finding of
Congress that there is now sufficient
evidence and experience to warrant
presumptions that certain diseases are
associated with both Vietnam service
in general, and exposure to dioxin and
other toxic agents in herbicides such
as agent orange. The bill would create
a presumption of service-connection
for two diseases, non-Hodgkins lym-
phoma and soft-tissue sarcoma.

The bill would also set up a system
for independent review of scientific
evidence relating to agent orange by
the National Academy of Sciences. It
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would require the VA to gather and
analyze on a continuing basis all clini-
cal data from the health records of
veterans examined or treated for dis-
abilities related to dioxin or other
toxic herbicides. It would require the
VA to set up an archive of frozen
blood and tissue samples from Viet-
nam veterans for possible use in fur-
ther research. It also requires the VA
to award contracts for independent
pilot studies relating to agent orange,
and to conduct an active, continuous
outreach program to furnish informa-
tion and services to veterans.

The bill also requires the Secretary
of HHS to report on research being
conducted to identify and develop
treatments for exposure to dioxin and
other toxic herbicides. The bill speci-
fies that remaining funds from the
CDC’s aborted agent orange study
may be made available to carry out
the provisions of this legislation. The
bill would also restructure the Adviso-
ry Committee on Special Studies Re-
lating to the Possible Long Term
Health Effects of Phenoxy Herbicides
and Contaminants, also known as the
Air Force ranch hand study.

It is important to note that this bill
differs from our earlier legislation, S.
1787, in two significant ways. The pre-
sumption of service connection in this
bill is rebuttable, unlike the previous
bill. The presumption can be rebutted
by evidence of a blood test showing
that the veteran was not exposed to
significant amounts of dioxin, or to
the type of dioxin used in agent
orange. The presumption of service
connection for lung cancer, which was
in S. 1787, has also been dropped. We
recognize that there are those who be-
lieve that this issue needs further
study. Accordingly, the bill provides
that the National Academy of Sciences
should examine and direct special at-
tention to the evidence regarding lung
cancer.

As time goes on, the evidence on
agent orange continues to get strong-
er. Recent studies, including the Air
Force ranch hand study and the CDC
Vietnam experience study, have shown
increased evidence linking agent
orange with non-Hodgkins lymphoma
and other diseases. The evidence re-
garding soft tissue sarcoma is also be-
coming stronger and clearer. I ask that
the test of a study entitled “Soft
Tissue Sarcoma Mortality Among
Vietnam Veterans in Massachusetts,
1972 to 1983,” which was published in
the International Journal of Epidemi-
ology in 1988, be printed in the
Recorp at the conclusion of my re-
marks. The study found that “the
highly significant excess of this rare
malignancy in Vietnam veterans is im-
portant information.”

In summary, we believe that this bill
is a fair and reasonable approach to
the difficult issue of agent orange, one
which can finally lay to rest the con-
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troversy over this issue. It is time that

we put the divisions and controversy

of the Vietnam war behind us, and
heal the wounds of Vietnam veterans.

This legislation will help in that proc-

ess.

There being no objection, the article

was ordered to be printed in the

REcoRD, as follows:

Sorr TissUE SARCOMA MORTALITY AMONG
ViETNAM VETERANS IN MASSACHUSETTS,
1972 To 1983

(By Michael D. Kogan and Richard W.
Clapp)

[Kogan MD (Massachusetts Department of
Public Health, Cancer Registry, 150 Tre-
mont Street, Boston, MA 02111, USA) and
Clapp R.W. Soft tissue sarcoma mortality
among Vietnam veterans in Massachu-
setts, 1972 to 1983. Internal Journal of Ep-
idemiology 1988, 17: 39-43. Information
from death certificates and veterans' bo-
nuses identified 840 Vietnam veterans and
2615 Vietnam-era veterans who died in
Massachusetts during 1972-1983. Causes
of death among Vietnam veterans were
compared to Vietnam-era veterans and
other male decedents. Standardized PMRs
and MORs were both elevated for soft
tissue sarcoma compared to Vietnam-era
veterans [sSPMR = 880, sMOR = 5.16, 95%
CI = (2.4, 11.1)]; as well as non-veteran
males.]

The Agent Orange Program in the Office
of the Commissioner of Veterans Services
(OCVS) requested that a mortality study be
conducted comparing the causes of death
occurring in 1972-83 among Massachusetts
residents who were Vietnam veterans. Viet-
nam-era veterans who did not serve in Viet-
nam, and non-veteran males. The Agent
Orange Program was established by the
Massachusetts Legislature in 1983 for the
purpose of supporting studies of possible
health effects among Massachusetts Viet-
nam veterans. It has a Medical/Scientific
Advisory Board, comprised of medical and
behavioural scientists, who recommend and
oversee the research activities supported by
Program funds. The mortality study was
motivated primarily by a concern that Viet-
nam veterans may be at increased risk of
dying from violent, preventable causes such
as motor vehicle accidents, homicide, and
suicide.! Secondarily, other causes of mor-
tality were investigated.

Because of the age distribution of Viet-
nam veterans, it was unlikely that diseases
of old age or causes of death such as certain
cancers would have occurred in sufficient
numbers to analyse. In order to focus on rel-
atively stable findings, only specific causes
of death for which there were at least seven
Vietnam veteran decedents were summa-
rized. In the process of the investigation,
two rare causes were estimated to be exces-
sive among Vietnam veterans relative to vet-
erans who had never served in Vietnam.
Noteworthy among these was connective
tissue cancer. This report examines the evi-
dence for the association between location
of military service and mortality due to sev-
eral types of cancer. The findings concern-
ing the relationship between violent pre-
ventable deaths and military service are dis-
cussed elsewhere.?

METHODS

In August 1984, the study was initiated
using the computerized file of Massachu-

Footnotes at end of article,
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setts mortality data available from the Divi-
sion of Health Statistics and Research of
the Massachusetts Department of Public
Health (MDPH). The mortality data for
honourably discharged Massachusetts Viet-
nam and non-Vietnam veterans were ob-
tained by linking the statewide computer-
ized mortality files with the computerized
list of veterans who applied for a military
service bonus, available from the Massachu-
setts OCVS, It has been estimated that 90-
95% of all eligible Massachusetts veterans
received the bonus after presenting proof of
military service of at least six months
during the time period 1958 to 1973. (Per-
sonal Communication, Robert Feeney, Mas-
sachusetts Military Archivist, 1985.)

The mortality and veterans files were
linked by matching social security numbers
for the years 1972-76 and 1980-83. For the
years 1977-79, social security numbers were
not entered on the MDPH computerized
files, although they continued to be record-
ed on death certificates. For these three
years, the computer files were linked by
matching names. The resulting output was
then verified by hand-checking social securi-
ty numbers on death certificates with the
numbers from the veterans file.

The computer linkage provided informa-
tion on age at death, sex, race, cause of
death, year of death, and service in Viet-
nam. Underlying cause of death was classi-
fied according to the appropriate revisions
of the International Classification of Dis-
eases and converted to the Ninth Revision
codes.?

Because white males accounted for about
98% of the veterans decedents, and the non-
white male population of Massachusetts was
about 2% in 1970, cause of death data for
non-white or female veterans was very
sparse, This report, therefore, is restricted
to an analysis of white male mortality pat-
terns, although information on other
groups should be pursued in further studies.

The number of observed deaths from spe-
cific causes among Vietnam veterans was
compared with the expected number of
deaths based upon the actual mortality ex-
perience of both non-Vietnam veterans and
all other males in Massachusetts. Veteran
deaths were not included in the Massachu-
setts white male comparison group. The ex-
pected numbers were derived from calcula-
tions of age-time-cause-specific proportion-
ate mortality within ten-year age groups.
The rations of observed to expected num-
bers of deaths were summarized using the
standardized proportionate mortality ratio
(sPMR).* This method was chosen because
it is familiar to many and appears often in
the occupational health literature. The sta-
tistical significance of the differences was
assessed using the Mantel-Haenszel Chi-
square test with one degree of freedom.
Confidence intervals of the sPMR were
based on the results of the Chi-square tests.

For causes of death for which the sPMR
was statistically significant, the standard-
ized mortality odds ratio (sMOR) was also
calculated according to the method de-
scribed by Miettinen.® The sMOR was used
to confirm the results of, and as an adjunct
too the sSPMR method. The sSMOR compares
the odds for the exposed population—the
number of deaths from the cause of interest
compared with the number of deaths from
selected reference (auxiliary) causes—with
the expected odds derived from a compari-
son (non-exposed) population. The sMOR
approach is essentially equivalent to the
case-control approach, in which cases are all
deaths from the disease of interest, controls
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are all deaths from the auxiliary causes, and
the exposure of interest is service in Viet-
nam. The sMOR was also adjusted for age
and year of death.

The sMOR has certain advantages relative
to the sSPMR. When the auxiliary cause(s)
of death is unrelated to the exposure, the
mortality odds ratio is interpretable as the
observed-to-expected ratio. When standard-
ized for age and time, the mortality odds
ratio becomes the standardized mortality
odds ratio and the observed-to-expected
ratio becomes the standardized mortality
ratio. In contrast, the sPMR can be quanti-
tatively interpreted as the standardized
mortality ratio only when the sum of the
mortality rate(s) of interest and the rate for
auxiliary cause(s) of death is the same for
both the exposed and non-exposed.

The sMOR analysis was carried out using
all circulatory disease (including cerebrovas-
cular disease), except rheumatic heart dis-
ease (ICDA 390-459), as the auxiliary cause.
All circulatory disease was chosen on the as-
sumption that it was unrelated to the expo-
sure of interest (service in Vietnam). Com-
paring Vietnam and non-Vietnam veterans
to other males for circulatory disease, we
calculated as sPMR of 93 and 95 respective-
ly; this was not significantly lower than ex-
pected. Rheumatic heart disease is related
to the exposure of interest because young
men with the disease would presumably fail
to pass their military induction physical
exam.

RESULTS

Table 1 presents the results of the sPMR
analysis, comparing Vietnam veterans to
non-Vietnam veterans and to all other non-
veteran Massachusetts males for specified
causes of death. The sPMRs and their 95%
confidence intervals are included in the
table. Uncommon causes of death for Viet-
nam veterans are not presented because sta-
tistically stable comparisons could not be
made. A minimum of seven observed Viet-
nam veteran deaths was used as a criterion
for calculating an sPMR. Two methods of
accounting for suicide deaths are used. The
first method includes only those deaths that
were recorded as suicides on death certifi-
cates. It has been estimated, however, that
the actual suicide rate is three times the re-
ported rate.” Therefore, a second calcula-
tion, known as an “estimated suicide rate,”
was carried out which includes all poison-
ings (ICDA codes E850-E869, E980-E982),
recorded suicides (ICDA codes E950-E958),
and unknown causes of deaths (ICDA code
799.9).%2 The analyses presented were carried
out on 766 deaths from specific causes out
of the total 810 deaths in the Vietnam vet-
€rans group.

The sMOR was computed for each cause
of death for which the sPMR was statisti-
cally significant in either of the two com-
parison groups. The sMOR findings differed
from the sPMR findings in only two in-
stances: Homicide was not found to be sig-
nificantly lower for Vietnam veterans com-
pared to the state’s non-veteran males
(sMOR =0.82), and motor vehicle accidents
were elevated for Vietnam veterans com-
pared to non-Vietnam veterans only in the
sMOR analysis (sMOR=1.50).

DISCUSSION

Since this is a death certificate study,
which utilized record-linkage techniques to
assemble the study group, there are a
number of potential limitations which
should be taken into account when consider-
ing the findings. Among them are the fol-
lowing:
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The accuracy of cause of death informa-
tion on death certificates has been about
90% overall and as low as 50% for certain
malignancies compared to autopsy find-
]ngs L]

There is no information on death certifi-
cates concerning potential confounding fac-
tors such as smoking habits of socioeconom-
ic status.

Computer file-linking may miss potential
cases due to erroneous recording of informa-
tion on the variable that is matched on,
such as social security number or date of
birth.1°

Only honourably discharged veterans
were used in the study, which limits the
generalizability to that group. The percent-
age of Massachusetts veterans not honour-
ably discharged is unknown but is probably
less than 10%.

The standardized proportionate mortality
ratio is less easily interpretable for more
common causes of death, such as circulatory
system diseases.*

Age-adjusted death rates could not be cal-
culated because the ages of all the living
veterans could not be obtained from the
computer files.

The findings of this study are unlikely to
result from the above limitations. There is
no reason to suspect that Vietnam veterans
were misclassified differentially from the
other two groups. This applies both to mis-
classification of the file-linking information
and the cause of death information. The
bonus response rate for honourably dis-
charged veterans was high (90-85%), thus
limiting non-response as a possible cause of
significant bias, The percent of Massachu-
setts veterans not honourably discharged is
unknown. It is possible that they may have
differed significantly from the honourably
discharged group. Missing information on
potential confounders, on the other hand,
might have caused a detectable effect, al-
though not large enough to account for the
observed differences for some findings.
Given what is known about risk factors for
connective and other soft-tissue cancer, it is
unlikely that factors not examined account-
ed for all the excess in Vietnam veterans.!!

In the interpretation of the findings, it is
necessary to keep two other considerations
in mind. First, the study group of Vietnam
veterans was assembled from a list of Massa-
chusetts residents who received a bonus
after they had presented proof of service in
Vietnam and honorable discharge. No infor-
mation about length of service (beyond the
six-month required minimum), precise loca-
tion of service, or specific exposures to toxic
substances, such as Agent Orange, was avail-
able for these records. Furthermore, no cor-
rection was made for possible social class
differences between the Vietnam veterans
and the two comparison groups. However,
the Vietnam veterans findings for three
causes of death which are highly correlated
with social class—lung cancer, colorectal
cancer, and cirrhosis of the liver—did not, in
this instance, differ significantly from those
of the comparison groups.

No significant differences were found be-
tween Vietnam veterans and the two com-
parison groups with respect to death due to
malignant neoplasms as a whole. The signif-
icant elevation of malignancies of connec-
tive and other soft tissue (ICD 171) was
based on only nine deaths; all of these were
sarcomas of five different types. Pathologi-
cal confirmation was obtained from hospital
records or the physician in eight of these
cases. Table 3 lists the nine cases by years of
service, year of death and histological type.
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Occupational exposure as inferred from the
limited information on the death certificate
did not seem to be significant.

Two case-control studies from Sweden re-
ported that soft-tissue sarcomas were associ-
ated with occupational exposure to phenox-
yacetic acids such as 2,4-D and 2,4,5,-T, the
components of Agent Orange.!2!? One ongo-
ing study of Air Force personnel engaged in
spraying Agent Orange (Operation Ranch
Hand) has found no deaths from soft tissue
cancer; however, this study is focused on
1241 men who flew sp missions be-
tween 1962 and 1971 and only 39 deaths
have occurred which were summarized in a
1983 report.!* A New York State Depart-
ment of Health study reported no excess of
soft tissue sarcomas after service in Viet-
nam. This study looked at both incidence
and mortality for this cancer in New York
(excluding New York City) diagnosed from
1962 through 1980.'* It suffers from the
fact that the latency period for the develop-
ment of most cancers may be longer than
the observation period of the New York
study. The deaths observed in the Massa-
chusetts study included three more years of
follow-up and had a mean interval between
the start of military service and death due
to soft tissue sarcoma of over eleven years.

An Australian study of soft tissue sarcoma
in Vietnam veterans from that country re-
ported no excess. It is not clear, however,
whether the soldiers or support personnel
whose mortality experience was analysed
were likely to have been exposed to Agent
Orange.'® Two other similar mortality stud-
ies were done in West Virginia!” and Wis-
consin'® using records that differentiated
between veterans who receive bonuses for
service in Vietnam or were otherwise deter-
mined to have been in-country and those
who were not. Their results were quite simi-
lar to those in the present study; in addition
a comparison between Wisconsin Vietnam-
era veterans and the general population
showed increased mortality due to soft
tissue sarcomas. A study of soft tissue sarco-
mas identified in Veterans' Administration
Patient Treatment Files'® reported no asso-
ciation with military service in Vietnam.
This study excluded 389 of cases originally
identified from patient files and raises ques-
tions of selection bias in both cases and con-
trols. In the Massachusetts mortality data,
only two of nine soft tissue sarcoma dece-
dents were reported to have been patients at
VA hospitals.

The present study was not based on either
adequate numbers of deaths or adequate ex-
posure information to help resolve this im-
portant aetiological issue. Nevertheless, the
highly significant excess of this rare malig-
nanecy in Vietnam veterans is important in-
formation, The latency period for soft-tissue
sarcoma in adults is probably sufficiently
long that several more years of observation
will be necessary before any conclusive find-
ings can be made.

FOOTNOTES

'Levy, C. Spoils of War. Boston, Houghton-Miff-
lin. 1974.

*Kogum, M.D., Clapp, R.W. Mortality among
Vietnam veterans in Massachusetts 1979-1983.
Boston, MA: Commonwealth of Massachusetts
Office of Commissioner of Veterans Services and
Department of Public Health, 1985.

*Manual of the International Statistical Classifi-
cation of Disease, Injuries and Causes of Death,
Ninth Revision, Geneva. WHO, 1975.

‘Monson, R.R. Occupational Epidemiology. Boca
Raton, FL., CRC Press, 1980,

sMantel, N., Haenzzel, W. Statistical aspects of
the analysis of data from retrospective studies of
disease. J Natl Cancer Inst 1959; 22: T19-18.



August 1, 1988

sMiettinen, O.8., Wang, J. An alternative to the
proportionate mortality ratio. 4m J Epidemiol
1981: 114: 144-8.

T"Healthy People: The Surgeon General's Report
on health p and di prevention.
DHEW (PHS) Puhliutlnn No. T9-55071, 1979,

*McClure, G.M.G. Trends In suicide rate for Eng-
land and Wales. 1975-80. Hrit J Psych 1984; 144:
119-2b.

"Engel, L, Strauchen, J., Chiazze, L., Heid, M. Ac-
curacy of death certification in an autopsied popu-
Iatloa with sned.ﬂc attention to malignant neo-

and i Am J Epidemiol 1980:

111: 99-112,

19Alvey, W., Aziz, F. Quality of mortality report-
ing in SSA linked data: some preliminary results.
Proceedings of the Section of Survey Research

CONGRESSIONAL RECORD—SENATE

Methods, American Statistical Association, Wash-
ington. DC. 1879; 275-9.

tighottenfeld, D., Frauncni, J. Cancer epidemiol-
ogy and prevention. Philadelphia, Saunders, 1882

‘2Hardell, L., Sandstrom, A. Case-control study:
soft tissue sarcomas and exposure to phenoxyacetic
acids or chlorophenols. Brit J Cancer 1978: 39: T11-
1.

13Eriksson, M., Hardell, L., Berg, N. O., Moller, T.,
Axelson, O, Soft-tissue sarcomas and exposure to
chemical substances; a case referent study. Brit J.
Ind Med 1981; 348: 27-33

14Fox, J. L. Agent orange study is like a chamele-
on. Science 1984; 223: 1136.

isLawrence, C,, Reilly, A., Quickenton, P,, Green-
wald, P., Page, W,, Euntz, A, Mortality patterns of
New York State Vietnam veterans Am J Publ
Health 1985: 75: 277-9.

19769

iePutt, M., Dunn, M., Adena, M., O'Toole, B., For-
cler, L. Australian veterans health studies—the
mortality report. Canberra: Australian government
Publishing Service, 1984,

i"Homes, A P., Bailey, C., Baron, R., Bosanac, E.,
Brough, J., Conroy, C., Haddy, L. Veterans mortall-
ty study—West Virginia residents 1968-1983,
tharulestom West Virginia Department of Health,

isAnderson, H., Hanrahan, L., Jensen, M., Laurin,
D., Yick, W.Y., Wicgman, P. Wisconsin Vietnam
veteran mortality study proportionate mortality re-
sults. State of Wisconsin Division of Health. 1885.

‘"Kang, H., Weatherboc, L., Breslin, P, Lee, Y.,
Shepard, B. Soft tissue sarcomas and military serv-
ice in Vietnam: a case comparison group analysis of
hospital patients. J Occup Med 1986: 28: 1215-8.

TABLE 1.—STANDARDIZED PROPORTIONAL MORTALITY RATES FOR SELECTED CASES OF DEATH FOR VIETNAM VETERANS COMPARED WITH EITHER NON-VIETNAM VETERANS OR

NONVETERAN MALES
Comparison group
4 Observed Vietnam
1CD Mo Cause of death vetaran deaths Non-Vietnam veterans Monveteran males
PMR 95 percent C1 PMR 95 percent Cl
140-234 All causes. 840
153-154 Al 129 95 78,115 12 94,
162 Colorectal 8 113 56,228 85 42,1712
171 Lung 5 98 66,146 102 72,1
189 Connective and other soft tissue 9 880 (513,151 473 62,85
390-429 mm 9 183 96,348 363 191,651
439-459 system (except cerebrovascular) ... ..o 139 8 75,103 87 74,102
430-438 28 11 17,160 138 96,199
L7 B Cirrhosis of the fiver 29 9 65,136 9 61,132
EB0O-E399 All external causes. 2 108 98,11 113 03,124
EB10-E825 Mator \lﬁ:h accidents: 169 110 95,127 121 106,152
[ 22 - R RO CI Recarded suicides 102 3 17,112 11 {98.14»3
Emﬂ EBS0-E864, E950-E358, E9B0-EIB2) ... . Estimated suicides® 163 113 1 140 (120,163
Homicides 3l 80 56,114 66 (46,94

Uinternational Classification of Diseases, 9th Revision, code

*See reference 8 for discussion of this category. Nol na e e 13 deaths in the category 799.9.
TABLE 2.—MORTALITY ODDS RATIOS FOR SELECTED CAUSES OF DEATH FOR VIETNAM VETERANS COMPARED WITH EITHER NON-VIETNAM VETERANS OR NONVETERAN MALES

Comparison group
Cause of death Mon-Vietnam veterans Noaweteran males
Mortality odds ratio 95 percent C1 Mortality odds ratio 95 percent C1
Connective and other soft lissue cancer 516 (2.39,11.14 587 (292,11.78
Kidney cancer 1.3 0.99,1.80 404 212,167
External causes L14 0.95,1.37 144 1.08,1.91
Motor vehicle accidents 1.50 1.20,1.87 165 1.28,2.12
Recorded suicides. 1.24 0.98,1.56 146 1.02.2.08
Estimated suicides 146 0.89,2.37 173 1.22,2.44
Homicide 16 0.24,2.39 B2 0.64,1.04
TABLE 3.—CASE-SPECIFIC INFORMATION FOR CONNECTIVE TISSUE CANCER DEATHS AMONG VIETNAM VETERANS BY HISTOLOGICAL TYPE AND OCCUPATION
Case Age at death Year inducted Year discharged Year of death Histological type Occupation on death certificate
1 0 1969 1971 1975 Fib Data processing.
2 28 1967 1970 1976 Sarcoma q
3 30 1965 1967 1976 l}w mheﬂh assistant
32 1967 1972 1877 Fi Manager
30 1964 1967 1977 Fib ‘E’lﬁlm’sdth
32 1970 1971 1978  Fibrosarcoma engineer.
32 1870 1971 1982 Epithefioid sarcoma
8 2 1971 1974 1982 Sarcoma, nos A
) 39 1961 1966 1983 i Picker (optical).

By Mr. MURKOWSKI (for him-
self and Mr. FOWLER):

S. 2676. A bill to improve Federal
management of lands on Admiralty
Island, AK; to the Committee on
Energy and Natural Resources.
IMPROVED MANAGEMENT OF FEDERAL LANDS ON

ADMIRALTY ISLAND, AK
® Mr. MURKOWSKI. Mr. President, I
rise today to introduce a bill to im-
prove Federal management of Admi-
ralty Island National Monument in
Alaska and to improve the use of pri-

vate lands in the Tongass National
Forest through consolidation.

Mr. President, 95 percent of the land
in southeast Alaska is in Federal own-
ership and most of this Federal land is
in the Nation’s largest forest. The
Tongass National Forest is comprised
of a little more than 17 million acres
of spectacular glaciers, fjords, and
some of our country’s most productive
forest lands. In fact, the forest is
larger than the combined States of
Massachusetts, New Jersey, Connecti-
cut, Delaware, and Rhode Island. And
if it were a State by itself, it would be

bigger than West Vriginia and right
behind South Carolina.

In the Tongass National Forest we
have a strong commitment to environ-
mental protection and to national nat-
ural resource preservation. Over 5%
million acres of the Tongass, an area
larger than Massachusetts, are set
aside in perpetuity in the National
Wilderness Preservation System. No
roads will be graded and no trees will
be cut in one-third of the commercial
forest lands of the Tongass. Nearly 2
million acreas of valuable timber re-
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sources have been locked up forever to
protect their old growth qualities.

But the Tongass is more than an ec-
ological museum. It is a place where
many Alaskans make their living.
Whether engaged in logging, fishing,
tourism, or some other resource-based
industry, a majority of the people
living in southeast Alaska critically
depend on the forest for their liveli-
hood. And this is why a spirit of coop-
eration and a working partnership be-
tween the local people who depend on
the forest and the U.S. Forest Service
is so important.

Mr. President, it is in furtherance of
such a spirit of cooperation that I in-
troduce this bill today. A very similar
bill H.R. 2596, has passed the House of
Representatives. I have worked closely
with the U.S. Forest Service and the
local people interested in this legisla-
tion to address objections raised to the
House passed bill. The bill I intro-
duced today represents a compromise
which I believe is acceptable to all par-
ties.

This legislation is relatively straight-
forward. It encourages the Secretary
of Agriculture to negotiate with
Kootznoowoo Inc., an Alaska Native
village corporation, for voluntary land
exchanges and acquisitions in order to
consolidate Kootznoowoo inholdings
in the Tongass National Forest. This
should improve Forest Service man-
agement of the Admiralty Island Na-
tional Monument where many of these
inholdings are located and should
enable the village corporation to make
better use of its land resources. The
Forest Service is required to report
back to Congress on its progress in
this regard. It is important to note
that this legislation grants no new ex-
change or acquisition authority to the
Secretary of Agriculture. All ex-
changes or acquisitions must be made
at the Secretary's discretion pursuant
to his existing authority.

This legislation also clarifies the
intent of section 506(a) of the Alaska
National Interest Lands Conservation
Act by making it clear that the date
on which Kootznoowoo, Inc. accepted
the Admiralty Island Land Exchange,
under which the corporation received
their Alaska Native Claims Settlement
Act land entitlements, as the convey-
ance date for administrative purposes.
This will eliminate the possibility of
additional accounting, appraisal, and
other expenses, and the duplication of
effort that would result if section 506
were interpreted to require the corpo-
ration to account for its land and
timber using the numerous and sepa-
rate dates on which land has been con-
veyed to Kootznoowoo pursuant to the
land exchange agreement.

Finally, Mr. President, this legisla-
tion changes the name of the designat-
ed wilderness within Admiralty Island
National Monument from the “Admi-
ralty Island National Monument Wil-
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derness” to the “Kootznoowoo Wilder-
ness.” The English translation of
“Kootznoowoo” is ‘“fortress of the
bears” or “bear’s fort.” This is the
name which the Tlingit residents of
Admiralty Island have traditionally
given to this area and is therefore a
proper name for this beautiful and ex-
pansive wilderness.@

By Mr. HELMS (for himself and
Mr. HEFLIN):

S.J. Res. 354. Joint resolution to des-
ignate November 6 through 12, 1988,
as “National Farm Broadcasters
Week"”; to the Committee on the Judi-
ciary.

NATIONAL FARM BROADCASTERS WEEK

Mr. HELMS. Mr. President, I consid-
er them to be unsung heroes, and Sen-
ator HEFLIN and I feel that both Con-
gress and the President ought to get
about the business of singing their
praises.

I am talking about the farm broad-
casters of America whom I know per-
sonally to be as dedicated, hard work-
ing and creative as anybody in the
broadcasting business, past and
present.

That is why the able Senator from
Alabama [Mr. HeFLiN] and I are today
offering a joint resolution to designate
November 6 to 12, 1988, as “National
Farm Broadcasters Week”—and we
invite all Senators to join in cospon-
sorship of this joint resolution. I am
satisfied that once we get this joint
resolution to the White House, Presi-
dent Reagan will reach for his pen to
sign it because he knows a thing or
two about the enormous service ren-
dered by the farm broadcasters of this
Nation. Early in his varied career,
Ronald Reagan worked for a radio sta-
tion noted for its service to farmers.
Whether Mr. Reagan, during his radio
days, ever did any farm broadcasts, I
do not know—but I suspect he did.

In any event, Mr. President, I feel it
entirely appropriate that we pay our
respects to these fine men and women
across America. Normally, Mr. Presi-
dent, Senators ask unanimous consent
that the text of their bills, amend-
ments and resolutions be printed in
the Recorp at the conclusion of our
remarks. But because Senator HEF-
LIN's and my resolution is drafted to
speak for itself, I shall momentarily
ask consent that it be printed at this
point in the REcorp. Then I shall have
a few more comments.

Now, Mr. President, I ask unanimous
consent that the joint resolution be
printed in the REcorp at this point.

There being no objection, the joint
resolution was ordered to be printed in
the REcoRbD, as follows:

8.J. REs. 354

Whereas farm broadcasting has been one
of the most important means of distributing
information to farmers and ranchers across
the Nation since the earliest days of radio;
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Whereas agriculture, the largest industry
in the Nation, contributes billions of dollars
to the economy of the United States;

Whereas farm broadcasters provide a vital
service to agricultural producers in their
farm and ranch operations as well as to the
consumers of agricultural products; and

Whereas only about 225 farm broadcast-
ers serve the entire Nation through more
than 2500 radio and television stations
across the Nation: Now, therefore, be it

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled, That the week of
November 6 through 12, 1988, is designated
as “National Farm Broadcasters Week'.
The President is authorized and requested
to issue a proclamation calling on all Ameri-
cans to commemorate this week through ap-
propriate ceremonies and activities.

Mr. HELMS. Mr. President, there is
not a State in the Nation that is not in
fact a “farm State.” Therefore, no
Senator can be regarded as a ‘“‘city
slicker” in terms of his or her constitu-
ency. If we don’t look after our farm-
ers, along with all of the other things
we do, we aren’t doing our duty. Farm-
ers are the bedrock of America, and
the farm broadcasters of America are
a mainstay in supporting the farmers.

So, I reiterate that Senator HErFLIN
and I hope that all Senators will join
in the cosponsorship of this joint reso-
lution.

Mr. President, before I came to the
Senate in January 1973, having been
elected the previous November, I par-
ticipated in the management of a
broadcasting company. That company
owns and operates a television station,
several radio stations, and a number of
regional radio networks. On all of the
company's stations and networks great
emphasis is placed on farm news.

The fine publication, Television/
Radio Age, carried an excellent article
in its July issue, headed “Farm Broad-
casters to the Rescue.” It's an interest-
ing review of the important role
played by farm broadcasters all across
the Nation. Many leaders in farm
broadcasting are discussed.

Mr. President, I ask unanimous con-
sent that this informative article, be
printed in the REcORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

FarM BROADCAST TO THE RESCUE—DIVERSIFI-
CATION, MARKETING PUSH RECOMMENDED

When the weather gets bad—and it cer-
tainly has in 1988—the farm sector’'s “need-
to-know"” intensifies, requiring more infor-
mation from meteorologists, commodity
trading centers, farm extension offices,
from transportation and marketing hubs,
from every level of government.

This year as crop-parching, feedkilling
weather persists through vital segments of
the growing season, and over huge sections
of the country, farm demand for nonstop
agricultural and economic updating grows
more critical with every new day of drought.

Radio and television stations and special-
ized farm networks—those with a genuine
commitment to their unique audiences—are
answering that demand not only with dol-



August 1, 1988

lars but with programming and people dedi-
cated to “living” their listeners business, not
just talking about it.

Members of the National Association of
Farm Broadcasters are the professionals
who staff the stations and farm networks
sharing this commitment. So, RV/RADIO
AGE takes its annual look at America's
farm situation again this year, through the
eyes of the national and regional officers of
the NAFB.

IN THE SOUTHEAST

From his post in North Carolina, this
year's NAFB president, Dix Harper, director
of agricultural productions for WRAL-TV
Raleigh-Durham and for the TRN Farm
News Network, shares some comments from
the Agriculture Commissioners of North
Carolina and Georgia, and a look at some
new alternatives in agriculture.

North Carolina’s Commissioner of Agri-
culture, James A. Graham, told the NAFB
president one of the recent positive develop-
ments on the farm front in his state is the
success of the ‘“Goodness Grows in North
Carolina” marketing program. Under the
brand-identity licensing program, in which
90 firms are now involved, farm businesses
gain the right to use the slogan, in labeling
their product/or products, assuring the
buyer it's a locally-produced quality farm
product.

“We've been working for 15 or 20 years,”
Graham told Harper, to diversify our farm
products, so that we aren't forced to obtain
income only from our major crop which is
still tobacco. Now, we're number one in tur-
keys, number one In sweet potatoes and
number two in cucumbers.”

“As we continue our diversification
effort,” said {he North Carolina Commis-
sioner, “we're working to increase our
turkey exports and develop new turkey
products. And our hog production industry
continues to grow. Of the eight largest hog
operations in all America, four of them,” re-
ported Graham, “are here in North Caroli-
i

Harper, a 40-year member of the NAFB,
is, himself, a leader in encouraging diversifi-
cation and marketing expansion in the
southeast, Continuing to emphasize the
positive he sees in new approaches to agri-
culture, Harper shares interviews from a
meeting in Iowa, where he discussed two in-
teresting new ventures growing successfully
in the south.

The watchword in setting up these new
agricultural opportunities, Harper empha-
sizes, is to “find your market first.” The
farm broadcaster from Raleigh talked first
to Mrs. Winnie Hawthorne, of Sumter, S.C.
She now harvests crayfish in her farm
ponds, with a yield of 1,000 pounds per acre.
Prices range from $1.50 a pound, to $2.00 for
the larger size.

In her interview with Harper, she admit-
ted she didn’t research the market before
setting up her operation but feels that the
possibility of success is much greater if the
market is targeted before creating any type
of new farm business.

That was done by extension agent Larry
McPheeters of Halifax County, Va, as he
worked with frustrated tobacco farmers, to
organize the Southside Virginia Producers
Cooperative.

Looking for a supplementary product to
the flue-cured tobacco produced in the
region, McPheeters and farm producers
completed research showing that produce
production had potential, since the area was
within 500 miles of much of the national
population. Operating for only about three
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years, the cooperative now markets six dif-
ferent produce items, and involves 135 pro-
ducers from a 17-county area.

IN FLORIDA

Moving further southward into one of the
top 10 farm states in the country, the
NAFB's regional vice president for the
southeast, Cindy Zimmerman interviewed
both the chairman of the Cattlemen’s Beef
Promotion and Research Board and Flor-
ida’s Commissoner of Agriculture for this
year’s round of regional reports.

Zimmerman, of the Independent Florida
Agrinet, based in Ocala, is farm director of
the first independent radio farm broadecast-
ing system in the state. In operation since
1985, Agrinet now delivers a half-dozen pro-
grams a day via satellite to 37 stations
around the state. Specialized programming
focuses on both the northern and southern
Florida farm regions, on the citrus and live-
stock industries, on agribusiness develop-
ments, and, of course, on weather.

Suffering somewhat less from the intense
drought earlier this year, its apparent—in
these reports from the southeastern United
States—that farm producers throughout the
region are engaged in a push to better
market the commodities they produce di-
rectly to the consumer and to new markets
overseas. At the same time, diversification
efforts are also moving higher on the action
priority list.

Jo Ann Smith, a Florida cattle producer
and chairman of the Cattlemen's Beef Pro-
motion and Research Board, made this clear
as she outlined reaction to the national beef
“checkoff’ program.

“I think,"” she told Zimmerman, “that the
agricultural community has more or less
awakened, and is now playing catch-up,
after only recently beginning to realize the
need for promotion and research in market-
ing their commodities.”

“Like the dairy industry,” added Smith,
“beef producers are faced with the same
kind of consumer concern about cholesterol
and fat. It’s up to us in production to supply
consumers with the type of product they
want., Our current, ‘Beef: Real Food for
Real People,’ campaign will continue; and,
now with long-term funding, we can certain-
ly expand our research. We'll continue to
listen and respond to both the producer and
the consumer.”

Florida's Agriculture Commissioner Doyle
Conner told the NAFB's southeastern vice
president, “If we continue to do the things
we've done traditionally, we're not going to
be able to pay back the banks. So, we're
looking at new marketing alternatives, ways
to develop value-added crops, expansion of
international markets for our products.”

“Because of our growing population in
Florida,” said Commissioner Conner,
“there’s a growing domestic market for us
to tap right here at home. We've set up a
new farmer's market at the intersection of
some of our interstate highways where pro-
ducers can transfer their products directly
to truckers, for quick transfer to nearby
markets. And we're enthusiastic about that
type of farm marketing approach.”

FROM LOUISIANA

Swinging westward across the southern
tier of farm states, the south central region-
al vice president for the NAFB, Ray Forcier,
contributes interviews updating financial
and drought developments in his area—one
of those hit hardest by the lengthening
drought.

From his post as farm news director of
50,000-watt clear channel KWKH in Shreve-
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port, Forcier directs a heavy schedule of
daily farm broadcasts to a primary coverage
area of more than 71 counties throughout
Louisiana, east Texas and Arkansas.

In a conversation with Darrell Jans, vice
president of the Federal Land Bank office
in Shreveport, Forcier provides some follow-
up on developments since shutdown of the
Federal Land Bank serving the area, in
Jackson, Mississippi. Jans told the NAFB re-
gional vice president, “During the weekend
following the May 20 closing, inventory was
taken for the receiver at the 80 offices of
;lhe ::a.nk in Alabama, Louisiana and Missis-

pp .ll

“At the start of the following week,” he
continued, “we were able to resume serving
our customers pretty much as we had prior
to the closing. Since then—with the excep-
tion of new loans, which we hadn’'t been
making for some time, anyway—basically,
it’s been just about business as usual.”

Forcier discussed crop prospects for TV/
Radio Age with Marion Faris, county agent
for Louisiana’s Caddo Parrish. “Our cotton
crop,” said Faris, “is already suffering from
dry weather, and—if we don't get some addi-
tional rain on down the line—there'll be ad-
ditional serious damage. Because of the dry
weather, though, we don't see as much of
the usual problems from pests like the boll
weevil.”

FROM ILLINOIS

Moving north, along the low-water, barge-
clogged Mississippi into the Corn Belt,
Marla Behrends—NAFB regional vice presi-
dent for the north central area, shares a
look at how drought-produced economic
pressure is spreading to other businesses in
a farm-based economy.

Behrends, farm director of WKAN in
Kankakee, Ill, near the Indiana border,
talked to nursery and landscaping business-
woman Nancy Tholen, who reports that late
last month, her firm was forced to invest in
irrigating equipment in an emergency effort
to save a new crop of yews (evergreen trees),
planted on recently-purchased acreage.

“Not only are concerned about recovering
the cost of the new land,” Tholen told Beh-
rends, “but now we’ve added the additional
cost of irrigation and equipment. We've also
cut back considerably on our sod-laying and
landscaping operations, and customer traf-
fic is way down because no one is buying our
type of products in the middle of a drought
like this."

“Already,” Tholen told the NAFB vice
president, “we've swallowed quite a bit,
and—since plantings this year won't be
ready for market for three more years—
what we lose now will affect our business
three years down the road.”

WEKAN's farm director also reports that
the area’s corn crop was hit by an unusual
frost on June B—still another weather nega-
tive in a disaster year.

FROM MINNESOTA

Further north, in Minnesota, another big
farm state hit hard by the drought, the 1988
national vice president of the NAFB—Lynn
Ketelsen, farm services director of the
Linder Farm Network in Willmar, Minn.—
highlights some positives for those farm
producers who are able to survive the
drought.

Ketelsen interviewed national Ethanol
Commission spokesman, Larry Johnson,
who reports that new uses for corn-based
ethanol should spur the growth of a new do-
mestic market for the state's farmers. A 10-
million gallon ethanol production facility,
operated by Minnesota Corn Processors, is
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expected to provide a base for new products
like biodegradable palstics and a de-icer that
eliminates the damage of salt-based de-icing
materials.

Johnson, who's been dubbed the ethanol
“answer man,” told the NAFB vice presi-
dent, “We're working to create a new indus-
try right in the rural areas where the crop
is, replacing oil-derived products with prod-
ucts made from corn.”

In another report, Ketelsen learned de-
tails concerning a new printing ink make
from soybean oil that's now being used by a
number of major farm magazines and news-
papers in Minnesota. “We're also finding
new uses for soybean oil,” said Jim Palmer,
exective director of the Minnesota Soybean
Association, ““finding it efficient as a carrier
in pesticides and as a dust-reducing element
in hog feed.”

“We're working,” he adds, “to become not
only providers of food to the nation but pro-
viders of renewable resources for new prod-
ucts in other industries.

FROM KANSAS

Dropping down into the big wheat and
livestock state of Kansas, the next president
of the NAFB, Mark Vail, farm director of
the Topeka-based Kansas Agricultural Net-
work, provides this report, as he and his
staff monitor the drought for farm listen-
ers, in broadcasts via satellite, to 35 stations
in the central and southern Plains,

The situation in late June, Vail indicated
to TV/Radio Age, seemed to be less critical
because harvesting of winter wheat—the big
crop in the state—was up, a
drought conditions intensified. “Our situa-
tion,” reports Vail, “was helped by the fact
that many sections of the state had some
very late winter blizzards that dumped from
10-14 inches of snow, giving those areas a
little better moisture base earlier in the
year."”

He adds, however, that “we're going to
have a somewhat smaller wheat crop than
was expected in the middle of May; not only
because of increasingly dry conditions, but
because of disease problems and fewer acres
planted.”

In conversation with Todd Domer, of the
Kansas Livestock Association, Vail discussed
the outlook for the state's cattle producers,
in light of the marketing effort created by
the beef checkoff program. Reported
Domer, “A lot of consumers have seen the
advertising and reports of the less serious
health impact of cholesterol in beef. This
past year, beef competed effectively against
record supplies of cheap poultry and pork,
indicating some change in consumer
demand."”

Both, however, see grim days ahead be-
cause of drought-produced shortages and
high prices for feed.

FROM NEBRASKA

To the north, in areas hit even harder by
the lengthening drought, the NAFB's re-
gional vice president for the north central
states, Mike Hansen, farm director of WOW
Omaha, discusses a worsening outlook with
specialists at universities in both Nebraska
and Iowa. One of four stations of Wichita-
headquartered Great Empire Broadcasting
reaching farm audiences from Springfield,
Mo. and Shreveport, La., as well as Wichita
and Omaha, WOW farm broadcasting
covers a 200-county area in six states.

William Edwards, an economist at Iowa
State University, told the WOW farm direc-
tor; “Less grain to sell and higher feed ex-
penses for livestock producers will bring in-
creasingly serious problems as the drought
intensifies.”
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“Deficiency payments,” he said, “of
course, will be lower. But diversion pay-
ments won't be affected by lower ylelds.”
One positive factor, though, notes Edwards,
is the fact that more farmers have been pro-
tecting themselves with federal multiperil
crop insurance. ‘“Nearly 40 percent of the
crop in Iowa,” he told Hansen, “is now cov-
ered by this type of insurance.”

In Nebraska, many farmers started 1988
with continuing debt problems, and Larry
Bitney, a farm management specialist at the
state’s university in Lincoln, pointed out, in
an interview with Hansen, that they'll be
hardest hit, as a result of the drought.

“Some 10 to 15 percent of our farm pro-
ducers in Nebraska,"” said Bitney, “are still
burdened by a lot of debt, and carryover
problems from the recent farm debt crisis.”

FROM MONTANA

In the last of this 1988 series of regional
reports provided by officers of the National
Association of Farm Broadcasters, the
group'’s regional vice president for the west,
Taylor Brown, adds a final perspective from
his post as president and farm director of
the Northern Ag Network, headquartered in
Billings, Mont.

In addition to the drought, Brown says,
crop producers throughout his area have
been forced to cope with other adversities—
outbreaks of problems such as wheat streak
mosaic and the Russian wheat aphid. And,
he adds, “this is another bad year for grass-
hoppers.” Discussing the reaction of agri-
businessmen in his area to the grim months
ahead, Brown passes on these comments
from regional executives in the feed and ag
chemical industries.

Both Don Carter, regional manager for
Loomis Feed Supplements, based in Califor-
nia, and Harold Schultz, vice president and
general manager for West Chem Ag Chemi-
cals, emphasized the need to improve con-
tact with their customers, strengthening the
ability to share information honestly and
with credibility.

Said Carter, “we must clearly define
changing needs, particularly in bad times
like this. If we give enough of our customers
exactly what they need and want, we'll end
up getting what we want." Reporting this to
be “the most difficult year for his company
since 1970,” Schultz adds that “if a grower
has practiced chem fallow to some degree in
this toughest of years, he's going to end up
;r;téh a better crop than his neighbor who

n't.

ADDITIONAL COSPONSORS
8. 123

At the request of Mr. INOUYE, the
name of the Senator from Ohio [Mr.
MEeTzENBAUM] was added as a cospon-
sor of S. 123, a bill to amend title
XVIII of the Social Security Act to
provide that psychologist services are
covered under part B of Medicare.

8. 168

At the request of Mr. INOoUYE, the
name of the Senator from Hawaii [Mr.
MaTsunacal was added as a cosponsor
of S. 166, a bill to amend section 1086
of title 10, United States Code, to pro-
vide for payment under the CHAM-
PUS Program of certain health care
expenses incurred by certain members
and former members of the uniformed
services and their dependents to the
extent that such expenses are not pay-
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able under Medicare, and for other
purposes.
5. 684

At the request of Mr. Heinz, the
name of the Senator from New York
[Mr. D’AmaTo] was added as a cospon-
sor of S. 684, a bill to amend the Inter-
nal Revenue Code of 1986 to make per-
manent the targeted jobs credit.

8. 1081

At the request of Mr. BINGAMAN, the
name of the Senator from Florida
[Mr. Granam] was added as a cospon-
sor of S. 1081, A bill to establish a co-
ordinated National Nutrition Monitor-
ing and Related Research program,
and a comprehensive plan for the as-
sessment of the nutritional and die-
tary status of the United States popu-
lation and the nutritional quality of
the United States food supply, with
provision for the conduct of scientific
research and development in support
of such program and plan.

5. 1288
At the request of Mr. DomEeNIcI, his
name was added as a cosponsor of S.
1288, a bill to designate July 20 of
each year as “Space Exploration Day."”

8. 1622

At the request of Mr. RIEGLE, the
name of the Senator from Wyoming
[Mr. SimpsoN] was added as a cospon-
sor of S. 1522, a bill to amend the In-
ternal Revenue Code of 1986 to extend
through 1992 the period during which
qualified mortgage bonds and mort-
gage certificates may be issued.

8. 1873
At the request of Mr. CHAFEE, the
name of the Senator from Washington
[Mr. Apams] was added as a cosponsor
of S. 1673, a bill to amend title XIX of
the Social Security Act to assist indi-
viduals with a severe disability in at-
taining or maintaining their maximum
potential for independence and capac-
ity to participate in community and
family life, and for other purposes.
8.1738
At the request of Mr. WiLson, the
name of the Senator from Pennsylva-
nia [Mr. Heinz] was added as a co-
sponsor of S. 1738, a bill to make long-
term care insurance available to civil-
ian Federal employees, and for other
purposes.
8. 2098
At the request of Mr. HoLLINGS, the
name of the Senator from Washington
[Mr. Apams] was added as a cosponsor
of S. 2098, a bill to amend the Federal
Aviation Act of 1958 to prohibit dis-
crimination against blind individuals
in air travel.
B. 2115
At the request of Mr. DANFORTH, the
name of the Senator from Arizona
[Mr. McCain] was added as a cospon-
sor of S. 2115, a bill to amend the In-
ternal Revenue Code of 1986 to elimi-
nate tax credits from the passive activ-



August 1, 1988

ity rules, to modify the business credit
limitation provisions, and for other
purposes.
5. 2330
At the request of Ms. MIKULSKI, the
name of the Senator from Alaska [Mr.
SteEVENs] was added as a cosponsor of
S. 2330, a bill to promote the integra-
tion of women in the development
process in developing countries.
8. 2345
At the request of Mr. WEICKER, the
name of the Senator from Minnesota
[Mr. DURENBERGER] was added as a co-
sponsor of S. 2345, a bill to establish a
clear and comprehensive prohibition
of discrimination on the basis of hand-
icap.
5. 2379
At the request of Mr. SaAssSgr, the
name of the Senator from Colorado
[Mr. WirTH] was added as a cosponsor
of S. 2379, a bill to authorize the insur-
ance of certain mortgages for first-
time homebuyers, and for other pur-
poses.

5. 2488
At the request of Mr. Dobp, the
name of the Senator from Pennsylva-
nia [Mr. SpecTEr] was added as a co-
sponsor of S. 2488, a bill to grant em-
ployees parental and temporary medi-
cal leave under certain circumstances,

and for other purposes.

5. 2495
At the request of Mr. Bowp, the
name of the Senator from Tennessee
[Mr. Gore] was added as a cosponsor
of S. 2495, a bill to amend the Agricul-
tural Act of 1949 to permit producers
to plant supplemental and alternative
income-producing crops on acreage
considered to be planted to a program
crop.
5. 2501
At the request of Mr. WiLson, the
name of the Senator from Idaho [Mr.
Symms] was added as a cosponsor of S.
2501, a bill to amend the Internal Rev-
enue Code of 1986 to allow periods of
out-of-residence care to qualify for the
principal residence use requirements
of the one-time capital gain exclusion
for taxpayers who have attained age
55.
5. 2626
At the request of Mr. MOYNIHAN, the
name of the Senator from Massachu-
setts [Mr. KenNEDY] was added as a
cosponsor of S. 2626, a bill to amend
section 530 of the Revenue Act of 1978
to clarify the Federal income and em-
ployment tax treatment of providers
of technical services through third
party arrangements, and for other
purposes.
5. 2630
At the request of Mr. WiLson, the
name of the Senator from Idaho [Mr.
Symms] was added as a cosponsor of S.
2630, a bill to correct the unfair treat-
ment by the tax laws of the United
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States of citizens performing jury
duty.
8. 26386
At the request of Mr. DURENBERGER,
the name of the Senator from Wyo-
ming [Mr. SiMpsoN] was added as a co-
sponsor of S. 2636, a bill to amend title
XVIII of the Social Security Act to es-
tablish a program of voluntary certifi-
cation of long-term care insurance
policies and to protect Medicare bene-
ficiaries from making practices related
to such policies, and for other pur-
poses.
8. 2664
At the request of Mr. MOYNIHAN, the
names of the Senator from Minnesota
[Mr. DURENBERGER], the Senator from
Massachusetts [Mr. KEenNNeEpy], and
the Senator from Tennessee [Mr.
Gore] were added as cosponsors of S.
2664, a bill to amend the Internal Rev-
enue Code of 1986 to exempt from the
capitalization rules certain expenses of
producers of creative property.
SENATE JOINT RESOLUTION 278
At the request of Mr. GLENN, the
names of the Senator from North
Dakota [Mr. Conrap] and the Senator
from Utah [Mr. HatcH] were added as
cosponsors of Senate Joint Resolution
278, a joint resolution designating No-
vember 20-26, 1988, as “National
Family Caregivers Week.”
SENATE JOINT RESOLUTION 309
At the request of Mr. WiLson, the
names of the Senator from North
Dakota [Mr. Conrap], the Senator
from California [Mr. CransTON], the
Senator from Illinois [Mr. Dixon], the
Senator from Kansas [Mr. DoLg], the
Senator from Utah [Mr. Garnl], the
Senator from North Carolina [Mr.
HEeLms], the Senator from Hawaii [Mr.
INoUYE], the Senator from Michigan
[Mr. LEvin], the Senator from Arkan-
sas [Mr. Pryor], the Senator from
Michigan [Mr. RiecLE], the Senator
from Maryland [Mr. SARBANES], the
Senator from Mississippi [Mr. STEN-
Ni1s]l, the Senator from Alaska [Mr.
STeEVENS], and the Senator from Vir-
ginia [Mr. WARNER] were added as co-
sponsors of Senate Joint Resolution
309, a joint resolution designating the
month of May as “National Asparagus
Month.”
SENATE JOINT RESOLUTION 346
At the request of Mr. LAUTENBERG,
the name of the Senator from Texas
[Mr. BEnTSEN] was added as a cospon-
sor of Senate Joint Resolution 346, a
joint resolution to designate March 25,
1989, as “Greek Independence Day: A
National Day of Celebration of Greek
and American Democracy.”
SENATE JOINT RESOLUTION 350
At the request of Mr. Simon, the
name of the Senator from Rhode
Island [Mr. CHAFEE] was added as a co-
sponsor of Senate Joint Resolution
350, a joint resolution designating
Labor Day Weekend, September 3-5,
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1988, as “National Drive for Life

Weekend.”
SENATE CONCURRENT RESOLUTION 122

At the request of Mr. HaTFIELD, the
name of the Senator from Alaska [Mr.
MurkowsKI] was added as a cosponsor
of Senate Concurrent Resolution 122,
a concurrent resolution expressing the
sense of Congress regarding the
urgent need for food assistance by ci-
vilians in Vietnam.

AMENDMENTS SUBMITTED

FAIR HOUSING AMENDMENTS
ACT

KENNEDY (AND OTHERS)
AMENDMENT NO. 2777

Mr. KENNEDY (for himself, Mr.
SpECTER, Mr. HatcH, Mr. HEINz, Mr.
Packwoop, Mr. DANFORTH, Mr. METzZ-
ENBAUM, Mr. LEaAHY, Mr. WARNER, MTr.
DoLe, Mr. GrassLey, Mr. Dobpp, Mr.
STEVENS, Mr. HaTrFieLp, Mr. MATSU-
NAGA, Mr. Simon, Mr. Apams, Mr.
BenTsEN, Mr. Bonp, Mr. Dixon, Mr.
Nunwn, Mr. HArRxIN, Mr. THURMOND,
Mr. Starrorp, Mr. DeCoNcINI, Mr.
CRANSTON, AND Mr. WEICKER) submit-
ted an amendment to the bill (H.R.
1158) to amend title VIII of the act
commonly called the Civil Rights Act
of 1968, to revise the procedures for
the enforcement of fair housing, and
for other purposes; as follows:

Strike all after the enacting clause and
insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Fair Hous-
ing Amendments Act of 1988".

SEC. 2. SHORT TITLE FOR 1968 ACT.

The Act entitled “An Act to prescribe pen-
alties for certain acts of violence or intimi-
dation, and for other purposes” (Public Law
90-284, approved April 11, 1968) is amended
by inserting after the comma at the end of
the enacting clause, the following: “That
this Act may be cited as the ‘Civil Rights
Act of 1968".".

SEC. 3. REFERENCES TO 1968 ACT.

Except as otherwise expressly provided,
whenever in this Act an amendment or
repeal is expressed in terms of an amend-
ment to, or repeal of, a section or provision,
the reference shall be considered to be made
to a section or other provision of the Act en-
titled “An Act to prescribe penalties for cer-
tain acts of violence or intimidation, and for
other purposes” (Public Law 90-284, ap-
proved April 11, 1968).

SEC. 4. SHORT TITLE FOR TITLE VIIL

Title VIII is amended by inserting after
the title’s heading the following new sec-
tion:

“SHORT TITLE

“Sec. 800. This title may be cited as the
‘Fair Housing Act’.”.

SEC. 5. AMENDMENTS TO DEFINITIONS SECTION.

(a) MODIFICATION OF DEFINITION OF Dis-
CRIMINATORY HoUSING PRACTICE.—Section
802(f) is amended by striking out “or B06"
and inserting in lieu thereof “806, or 818".
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(b) ApprrioNan DeriNrTIONS.—Section 802
is amended by adding at the end the follow-
ing:
“(h) ‘Handicap’ means, with respect to a
person—

“(1) a physical or mental impairment
which substantially limits one or more of
such person's major life activities,

“(2) a record of having such an impair-
ment, or

“(3) being regarded as having such an im-
pairment,
but such term does not include current, ille-
gal use of or addiction to a controlled sub-
stance (as defined in section 102 of the Con-
trolled Substances Act (21 U.8.C. 802)).

“(i) ‘Aggrieved person’ includes any
person who—

“(1) claims to have been injured by a dis-
criminatory housing practice; or

“(2) believes that such person will be in-
jured by a discriminatory housing practice
that is about to occur.

“(j) ‘Complainant’ means the person (in-
cluding the Secretary) who files a complaint
under section 810.

“(k) ‘Familial status’ means one or more
individuals’ (who have not attained the age
of 18 years) being domiciled with—

“(1) a parent or another person having
legal custody of such individual or individ-
uals; or

*(2) the designee of such parent or other

person having such custody, with the writ-
ten permission of such parent or other
person.
The protections afforded against discrimina-
tion on the basis of familial status shall
apply to any person who is pregnant or is in
the process of securing legal custody of any
individual who has not attained the age of
18 years.

“(1) ‘Conciliation’” means the attempted
resolution of issues raised by a complaint, or
by the investigation of such complaint,
through informal negotiations involving the
agegrieved person, the respondent, and the
Secretary.

“{m) ‘Conciliation agreement’ means a
written agreement setting forth the resolu-
tion of the issues in coneciliation.

“(n) ‘Respondent’ means—

“(1) the person or other entity accused in
a complaint of an unfair housing practice;
and

“(2) any other person or entity identified
in the course of investigation and notified as
required with respect to respondents so
identified under section 810(a),

“(0) ‘Prevailing party’ has the same mean-
ing as such term has in section 722 of the
Revised Statutes of the United States (42
U.S.C. 1988).".

SEC. 6. DISCRIMINATORY HOUSING PRACTICE
AMENDMENTS.

(a) ADDITIONAL DISCRIMINATORY HOUSING
PracricEs.—Section 804 is amended by
adding at the end the following:

“(fX(1) To discriminate in the sale or
rental, or to otherwise make unavailable or
deny, a dwelling to any buyer or renter be-
cause of a handicap of—

“(A) that buyer or renter,

“(B) a person residing in or intending to
reside in that dwelling after it is so sold,
rented, or made available; or

“(C) any person associated with that
buyer or renter.

“(2) To discriminate against any person in
the terms, conditions, or privileges of sale or
rental of a dwelling, or in the provision of
services or facilities in connection with such
dwelling, because of a handicap of—

“(A) that person; or
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“(B) a person residing in or intending to
reside in that dwelling after it is so sold,
rented, or made avallable; or

“(C) any person assoclated with that
person.

“(3) For purposes of this subsection, dis-
crimination includes—

“(A) a refusal to permit, at the expense of
the handicapped person, reasonable modifi-
cations of existing premises occupied or to
be occupied by such person if such modifica-
tions may be necessary to afford such
person full enjoyment of the premises;

“(B) a refusal to make reasonable accom-
modations in rules, policies, practices, or
services, when such accommodations may be
necessary to afford such person equal op-
portunity to use and enjoy a dwelling; or

“(C) in connection with the design and
construction of covered multifamily dwell-
ings for first occupancy after the date that
is 30 months after the date of enactment of
the Fair Housing Amendments Act of 1988,
a failure to design and construct those
dwellings in such a manner that—

“(i) the public use and common use por-
tions of such dwellings are readily accessible
to and usable by handicapped persons;

“(ii) all the doors designed to allow pas-
sage into and within all premises within
such dwellings are sufficiently wide to allow
passage by handicapped persons in wheel-
chairs; and

“(iii) all premises within such dwellings
contain the following features of adaptive
design: :

“(I) an accessible route into and through
th~ dwelling;

“(I1) light switches, electrical outlets,
thermostats, and other environmental con-
trols in accessible locations;

“(I11) reinforcements in bathroom walls to
allow later installation of grab bars; and

(IV) usable kitchens and bathrooms such
that an individual in a wheelchair can ma-
neuver about the space.

(4) Compliance with the appropriate re-
quirements of the American National
Standard for buildings and facilities provid-
ing accessibility and usability for physically
handicapped people (commonly cited as
‘ANSI A117.1') suffices to satisfy the re-
quirements of paragraph (3)(C)(iii).

“(5)(A) If a State or unit of general local
government has incorporated into its laws
the requirements set forth in paragraph
(3XC), compliance with such laws shall be
deemed to satisfy the requirements of that
paragraph.

“(B) A State or unit of general local gov-
ernment may review and approve newly con-
structed covered multifamily dwellings for
the purpose of making determinations as to
whether the design and construction re-
quirements of paragraph (3X(C) are met.

“(C) The Secretary shall encourage, but
may not require, States and units of local
government to include in their existing pro-
cedures for the review and approval of
newly constructed covered multifamily
dwellings, determinations as to whether the
design and construction of such dwellings
are consistent with paragraph (3XC), and
shall provide technical assistance to States
and units of local government and other
persons to implement the requirements of
paragraph (3)C).

“(D) Nothing in this Title shall be con-
strued to require the Secretary to review or
approve the plans, designs or construction
of all covered multifamily dwellings, to de-
termine whether the design and construc-
tion of such dwellings are consistent with
the requirements of paragraph 3(C).
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“(6)(A) Nothing in paragraph (5) shall be
construed to affect the authority and re-
sponsibility of the Secretary or a State or
local public agency certified pursuant to sec-
tion 810(£)(3) of this Act to receive and proc-
ess complaints or otherwise engage In en-
forcement activities under this Title.

“(B) Determinations by a State or a unit
of general local government under para-
graphs (5) (A) and (B) shall not be conclu-
sive in enforcement proceedings under this
Title.

“(T) As used in this subsection, the term
‘covered multifamily dwellings’ means—

“(A) buildings consisting of 4 or more
units if such buildings have one or more ele-
vators; and

“(B) ground floor units in other buildings
consisting of 4 or more units.

“(8) Nothing in this title shall be con-
strued to invalidate or limit any law of a
State or political subdivision of a State, or
other jurisdiction in which this title shall be
effective, that requires dwellings to be de-
signed and constructed in a manner that af-
fords handicapped persons greater access
than is required by this title.

“(9) Nothing in this subsection requires
that a dwelling be made available to an indi-
vidual whose tenancy would constitute a
direct threat to the health or safety of
other individuals or whose tenancy would
result in substantial physical damage to the
property of others.

(b) ApDITIONAL PROTECTED CLASSES.—(1)
Section 806 and subsections (c), (d), and (e)
of section 804, are each amended by insert-
ing “handicap, familial status,” immediately
after “sex,” each place it appears.

(2) Subsections (a) and (b) of section 804
are each amended by inserting *“familial
status,” after “sex,” each place it appears.

(¢) DISCRIMINATION IN RESIDENTIAL REAL
EsTATE-RELATED TRANSACTIONS.—Section 805
is amended to read as follows:

“DISCRIMINATION IN RESIDENTIAL REAL ESTATE-
RELATED TRANSACTIONS

“Sec. 805. (a) In GeENerAaL—It shall be un-
lawful for any person or other entity whose
business includes engaging in residential
real estate-related transactions to discrimi-
nate against any person in making available
such a transaction, or in the terms or condi-
tions of such a transaction, because of race,
color, religion, sex, handicap, familial
status, or national origin.

“(b) DeFINITION.—AS used in this section,
the term ‘residential real estate-related
transaction’ means any of the following:

“(1) The making or purchasing of loans or
providing other financial assistance—

“(A) for purchasing, constructing, improv-
ing, repairing, or maintaining a dwelling; or

“(B) secured by residential real estate.

“(2) The selling, brokering, or appraising
of residential real property.

“(¢) APPRAISAL ExeMPTION.—Nothing in
this title prohibits a person engaged in the
business of furnishing appraisals of real
property to take into consideration factors
other than race, color, religion, national
origin, sex, handicap, or familial status.”.

(d) AppiTioNAL EXEMPTION.—Section 807 is
amended—

(1) by inserting “‘(a)” after “Sec. 807.”; and

(2) by adding at the end of such section
the following:

“(b)(1) Nothing in this title limits the ap-
plicability of any reasonable local, State, or
Federal restrictions regarding the maximum
number of occupants permitted to occupy a
dwelling. Nor does any provision in this title
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regarding familial status apply with respect
to housing for older persons.

“(2) As used in this section, ‘housing for
older persons’ means housing—

“(A) provided under any State or Federal
program that the Secretary determines is
specifically designed and operated to assist
elderly persons (as defined in the State or
Federal program); or

“(B) intended for, and solely occupied by,

ns 62 years of age or older; or

“(C) intended and operated for occupancy
by at least one person 55 years of age or
older per unit. In determining whether
housing qualifies as housing for older per-
sons under this subsection, the Secretary
shall develop regulations which require at
least the following factors:

“(i) the existence of significant facilities
and services specifically designed to meet
the physical or social needs of older persons,
or if the provision of such facilities and
services is not practicable, that such hous-
ing is necessary to provide important hous-
ing opportunities for older persons; and

“(ii) that at least 80% of the units are oc-
cupied by at least one person 55 years of age
or older per unit; and

“(iii) the publication of, and adherence to,
policies and procedures which demonstrate
an intent by the owner or manager to pro-
vide housing for persons 55 years of age or
older.

“(3) Housing shall not fail to meet the re-
quirements for housing for older persons by
reason of:

“(A) persons residing in such housing as
of the date of enactment of this Act who do
not meet the age requirements of subsec-
tions 2 (B) or (C), provided that new occu-
pants of such housing meet the age require-
ments of subsections (2) (B) or (C); or

“¢B) unoccupied units, provided that such
units are reserved for occupancy by persons
who meet the age requirements of subsec-
tions (2) (B) or (C).

“(4) Nothing in this title prohibits con-
duct against a person because such person
has been convicted two or more times by
any court of competent jurisdiction of the
illegal manufacture or distribution of a con-
trolled substance as defined in section 102
of the Controlled Substances Act (21 U.S.C.
B802).".

(e) CLERICAL AMENDMENT.—The heading of
section 804 is amended by adding at the end
the following: “AND OTHER PROHIBITED PRAC-
TICES".

SEC. 7. ADDITIONAL ADMINISTRATIVE AUTHORITY.

(a) COOPERATION WITH SECRETARY.—Sec-
tion 808(d) is amended by inserting “(includ-
ing any Federal agency having regulatory or
supervisory authority over financial institu-
tions)” after “urban development’.

(b) ADDITIONAL FUNCTIONS OF SECRETARY.—
(1) Section 808(e) is amended—

(A) in paragraph (2), by inserting before
the semicolon at the end, the following: “,
including an annual report to the Con-

gress—

“(A) specifying the nature and extent of
progress made nationally in eliminating dis-
criminatory housing practices and further-
ing the purposes of this title, obstacles re-
maining to achieving equal housing oppor-
tunity, and recommendations for further
legislative or executive action; and

“(B) containing tabulations of the number
of instances (and the reasons therefor) in
the preceding year in which—

“(1) Investigations are not completed as re-
quired by section 810(aX1)X(B);

“(ii) determinations are not made within
the time specified in section 810(g); and
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“(iii) hearings are not commenced or find-
ings and conclusions are not made as re-
quired by section 812(g)"”;

(B) by striking out “; and” at the end of
paragraph (4);

(C) by striking out the period at the end
of paragraph (5) and inserting in lieu there-
of “; and”; and

(D) by adding at the end, the following:

“(6) annually report to the Congress, and
make available to the public, data on the
race, color, religion, sex, national origin,
age, handicap, and family characteristics of
persons and households who are applicants
for, participants in, or beneficiaries or po-
tential beneficiaries of, programs adminis-
tered by the Department to the extent such
characteristics are within the coverage of
the provisions of law and Executive orders
referred to in subsection (f) which apply to
such programs (and in order to develop the
data to be included and made available to
the public under this subsection, the Secre-
tary shall, without regard to any other pro-
vision of law, collect such information relat-
ing to those characteristics as the Secretary
determines to be necessary or appropri-
ate).”.

(2) Section 808 is amended by adding at
the end the following:

“(f) The provisions of law and Executive
orders to which subsection (e)6) applies

are—

“(1) title VI of the Civil Rights Act of
1964;

“(2) title VIII of the Civil Rights Act of
1968;

“(3) section 504 of the Rehabilitation Act
of 1973;

“(4) the Age Discrimination Act of 1975;

“(5) the Equal Credit Opportunity Act;

“(6) section 1978 of the Revised Statutes
(42 U.S.C. 1982);

‘“UT) section 8(a) of the Small Business
Act;

“(8) section 527 of the National Housing
Act;

“(9) section 109 of the Housing and Com-
munity Development Act of 1974,

“(10) section 3 of the Housing and Urban
Development Act of 1968;

“(11) Executive Orders 11063,
11625, 12250, 12259, and 12432; and

*“(12) any other provision of law which the
Secretary specifies by publication in the
Federal Register for the purpose of this sub-
section.”.

SEC. 8. ENFORCEMENT CHANGES.

Title VIII is amended—

(1) by redesignating sections 815 through
819 as sections 816 through 820, respective-
ly: and

(2) by striking out sections 810 through
813 and inserting in lieu thereof the follow-
ing:

“ADMINISTRATIVE ENFORCEMENT; PRELIMINARY
MATTERS

“Sec. 810. (a) COMPLAINTS AND ANSWERS.—
(1) AXi) An aggrieved person may, not later
than one year after an alleged discriminato-
ry housing practice has occurred or termi-
nated, file a complaint with the Secretary
alleging such discriminatory housing prac-
tice. The Secretary, on the Secretary’s own
initiative, may also file such a complaint.

“(ii) Such complaints shall be in writing
and shall contain such information and be
in such form as the Secretary requires.

“(iii) The Secretary may also investigate
housing practices to determine whether a
complaint should be brought under this sec-
tion.

“(B) Upon the filing of such a complaint—
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“(1) the Secretary shall serve notice upon
the aggrieved person acknowledging such
filing and advising the aggrieved person of
the time limits and choice of forums provid-
ed under this title;

“(ii) the Secretary shall, not later than 10
days after such filing or the identification
of an additional respondent under para-
graph (2), serve on the respondent a notice
identifying the alleged discriminatory hous-
ing practice and advising such respondent of
the procedural rights and obligations of re-
spondents under this title, together with a
copy of the original complaint;

“(iil) each respondent may file, not later
than 10 days after receipt of notice from the
Secretary, an answer to such complaint; and

“(iv) the Secretary shall make an investi-
gation of the alleged discriminatory housing
practice and complete such investigation
within 100 days after the filing of the com-
plaint (or, when the Secretary takes further
action under subsection (f)(2) with respect
to a complaint, within 100 days after the
commencement of such further action),
unless it is impracticable to do so.

“(C) If the Secretary is unable to com-
plete the investigation within 100 days after
the filing of the complaint (or, when the
Secretary takes further action under subsec-
tion (f)(2) with respect to a complaint,
within 100 days after the commencement of
such further action), the Secretary shall
notify the complainant and respondent in
writing of the reasons for not doing so.

“(D) Complaints and answers shall be
under oath or affirmation, and may be rea-
sonably and fairly amended at any time.

“(2)(A) A person who is not named as a re-
spondent in a complaint, but who is identi-
fied as a respondent in the course of investi-
gation, may be joined as an additional or
substitute respondent upon written notice,
under paragraph (1), to such person, from
the Secretary.

“(B) Such notice, in addition to meeting
the requirements of paragraph (1), shall ex-
plain the basis for the Secretary's belief
that the person to whom the notice is ad-
dressed is properly joined as a respondent.

“(b) INVESTIGATIVE REPORT AND CONCILIA-
T10N.—(1) During the period beginning with
the filing of such complaint and ending
with the filing of a charge or a dismissal by
the Secretary, the Secretary shall, to the
extent feasible, engage in conciliation with
respect to such complaint.

“(2) A conciliation agreement arising out
of such conciliation shall be an agreement
between the respondent and the complain-
ant, and shall be subject to approval by the
Secretary.

“(3) A conciliation agreement may provide
for binding arbitration of the dispute aris-
ing from the complaint. Any such arbitra-
tion that results from a conciliation agree-
ment may award appropriate relief, includ-
ing monetary relief,

“(4) Each conciliation agreement shall be
made public unless the complainant and re-
spondent otherwise agree and the Secretary
determines that disclosure is not required to
further the purposes of this title.

“(5)}A) At the end of each investigation
under this section, the Secretary shall pre-
pare a final investigative report contain-
ing—

“(i) the names and dates of contacts with
witnesses;

“(ii) a summary and the dates of corre-
spondence and other contacts with the ag-
grieved person and the respondent;

“(iii) a summary description of other per-
tinent records;
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“(iv) a summary of witness statements;
and

“(v) answers to interrogatories.

“(B) A final report under this paragraph
may be amended if additional evidence is
later discovered.

“(¢) FAILURE TO0 CoMmpPLY WiITH CONCILIA-
TION AGREEMENT.—Whenever the Secretary
has reasonable cause to believe that a re-
spondent has breached a conciliation agree-
ment, the Secretary shall refer the matter
to the Attorney General with a recommen-
dation that a civil action be filed under sec-
tion 814 for the enforcement of such agree-
ment.

*“(d) PROHIBITIONS AND REQUIREMENTS
WitH RESPECT TO DISCLOSURE OF INFORMA-
TION,—(1) Nothing said or done in the
course of conciliation under this title may
be made public or used as evidence in a sub-
sequent proceeding under this title without
the written consent of the persons con-
cerned.

“(2) Notwithstanding paragraph (1), the
Secretary shall make available to the ag-
grieved person and the respondent, at any
time, upon request following completion of
the Secretary's investigation, information
derived from an investigation and any final
investigative report relating to that investi-
gation.

“(e) PrRoMPT JUDICIAL AcTION.—(1) If the
Secretary concludes at any time following
the filing of a complaint that prompt judi-
cial action is necessary to carry out the pur-
poses of this title, the Secretary may au-
thorize a civil action for appropriate tempo-
rary or preliminary relief pending final dis-
position of the complaint under this section.
Upon receipt of such an authorization, the
Attorney General shall promptly commence
and maintain such an action. Any tempo-
rary restraining order or other order grant-
ing preliminary or temporary relief shall be
issued in accordance with the Federal Rules
of Civil Procedure. The commencement of a
civil action under this subsection does not
affect the initiation or continuation of ad-
ministrative proceedings under this section
and section 812 of this title.

“(2) Whenever the Secretary has reason
to believe that a basis may exist for the
commencement of proceedings against any
respondent under sections 814(a) and 814(c)
or for proceedings by any governmental li-
censing or supervisory authorities, the Sec-
retary shall transmit the information upon
which such belief is based to the Attorney
General, or to such authorities, as the case
may be.

“(f) REFERRAL FOR STATE orR LocaL Pro-
CEEDINGS.—(1) Whenever a complaint alleges
a diseriminatory housing practice—

“(A) within the jurisdiction of a State or
local public agency; and

‘“(B) as to which such agency has been
c;:rtlﬂed by the Secretary under this subsec-
tion;

the Secretary shall refer such complaint to
that certified agency before taking any
action with respect to such complaint.

“(2) Except with the consent of such certi-
fied agency, the Secretary, after that refer-
ral is made, shall take no further action
with respect to such complaint unless—

“(A) the certified agency has failed to
commence proceedings with respect to the
complaint before the end of the 30th day
after the date of such referral;

“(B) the certified agency, having so com-
menced such proceedings, fails to carry for-
ward such proceedings with reasonable
promptness, or

CONGRESSIONAL RECORD—SENATE

“(C) the Secretary determines that the
certified agency no longer qualifies for certi-
fication under this subsection with respect
to the relevant jurisdiction.

“(3)A) The Secretary may certify an
agency under this subsection only if the
Secretary determines that—

“(1) the substantive rights protected by
such agency in the jurisdietion with respect
to which certification is to be made;

“(ii) the procedures followed by such

agency,;

“(ili) the remedies available to such
agency; and

“(iv) the availability of judicial review of
such agency’s action;
are substantially equivalent to those created
by and under this title.

“(B) Before making such certification, the
Secretary shall take into account the cur-
rent practices and past performance, if any,
of such agency.

“(4) During the period which begins on
the date of the enactment of the Fair Hous-
ing Amendments Act of 1988 and ends 40
months after such date, each agency certi-
fied (including an agency certified for inter-
im referrals pursuant to 24 CFR 115.11,
unless such agency is subsequently denied
recognition under 24 CFR 115.7) for the
purposes of this title on the day before such
date shall for the purposes of this subsec-
tion be considered certified under this sub-
section with respect to those matters for
which such agency was certified on that
date. If the Secretary determines in an indi-
vidual case that an agency has not been able
to meet the certification requirements
within this 40-month period due to excep-
tional circumstances, such as the infrequen-
cy of legislative sessions in that jurisdiction,
the Secretary may extend such period by
not more than 8 months.

“(5) Not less frequently than every 5
years, the Secretary shall determine wheth-
er each agency certified under this subsec-
tion continues to qualify for certification.
The Secretary shall take appropriate action
with respect to any agency not so qualify-
ing.

“(g) REASONABLE CAUSE DETERMINATION
AND ErrFEcT.—(1) The Secretary shall, within
100 days after the filing of the complaint
(or, when the Secretary takes further action
under subsection (f}2) with respect to a
complaint, within 100 days after the com-
mencement of such further action), deter-
mine based on the facts whether reasonable
cause exists to believe that a discriminatory
housing practice has occurred or is about to
occur, unless it is impracticable to do so, or
unless the Secretary has approved a concil-
iation agreement with respect to the com-
plaint. If the Secretary is unable to make
the determination within 100 days after the
filing of the complaint (or, when the Secre-
tary takes further action under subsection
(£X(2) with respect to a complaint, within
100 days after the commencement of such
further action), the Secretary shall notify
the complainant and respondent in writing
of the reasons for not doing so.

“(2)(A) If the Secretary determines that
reasonable cause exists to believe that a dis-
criminatory housing practice has occurred
or is about to occur, the Secretary shall,
except as provided in subparagraph (C), im-
mediately issue a charge on behalf of the
agerieved person, for further proceedings
under section 812.

“(B) Such charge—

‘(i) shall consist of a short and plain
statement of the facts upon which the Sec-
retary has found reasonable cause to believe
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that a discriminatory housing practice has
occurred or is about to occur;

“(ii) shall be based on the final investiga-
tive report; and

“(iii) need not be limited to the facts or
grounds alleged in the complaint filed under
section 810(a).

“(C) If the Secretary determines that the
matter involves the legality of any State or
local zoning or other land use law or ordi-
nance, the Secretary shall immediately
refer the matter to the Attorney General
for appropriate action under section 814, in-
stead of issuing such charge.

“(3) If the Secretary determines that no
reasonable cause exists to believe that a dis-
criminatory housing practice has occurred
or is about to occur, the Secretary shall
promptly dismiss the complaint. The Secre-
tary shall make public disclosure of each
such dismissal.

“(4) The Secretary may not issue a charge
under this section regarding an alleged dis-
criminatory housing practice after the be-
ginning of the trial of a civil action com-
menced by the aggrieved party under an Act
of Congress or a State law, seeking relief
with respect to that discriminatory housing
practice.

“(h) SErvVICE oF CoPIES OF CHARGE.—After
the Secretary issues a charge under this sec-
tion, the Secretary shall cause a copy there-
of, together with information as to how to
make an election under section 812(a) and
the effect of such an election, to be served—

“(1) on each respondent named in such
charge, together with a notice of opportuni-
ty for a hearing at a time and place speci-
fied in the notice, unless that election is
made; and

“(2) on each aggrieved person on whose
behalf the complaint was filed.

“SUBPOENAS; GIVING OF EVIDENCE

“Skec. 811. (a) IN GENERAL.—The Secretary
may, in accordance with this subsection,
issue subpoenas and order discovery in aid
of investigations and hearings under this
title. Such subpoenas and discovery may be
ordered to the same extent and subject to
the same limitations as would apply if the
subpoenas or discovery were ordered or
served in aid of a civil action in the United
States district court for the district in which
the investigation is taking place.

“(b) Witness Fees.—Witnesses summoned
by a subpoena under this title shall be enti-
tled to the same witness and mileage fees as
witnesses in proceedings in United States
distriet courts. Fees payable to a witness
summoned by a subpoena issued at the re-
quest of a party shall be paid by that party
or, where a party is unable to pay the fees,
by the Secretary.

“(¢) CRIMINAL PENALTIES.—(1) Any person
who wilifully fails or neglects to attend and
testify or to answer any lawful inquiry or to
produce records, documents, or other evi-
dence, if it is in such person’'s power to do
50, in obedience to the subpoena or other
lawful order under subsection (a), shall be
fined not more than $100,000 or imprisoned
not more than one year, or both.

“(2) Any person who, with intent thereby
to mislead another person in any proceeding
under this title—

“(A) makes or causes to be made any false
entry or statement of fact in any report, ac-
count, record, or other document produced
pursuant to subpoena or other lawful order
under subsection (a);

“(B) willfully neglects or fails to make or
to cause to be made full, true, and correct
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entries in such reports, accounts, records, or
other documents; or

“(C) willfully mutllates, alters, or by any
other means falsifies any documentary evi-
dence;
shall be fined not more than $100,000 or im-
prisoned not more than one year, or both.

“ENFORCEMENT BY SECRETARY

“Sgc. 812. (a) ELECTION OF JUDICIAL DETER-
MINATION.—When a charge is filed under
section 810, a complainant, a respondent, or
an agerieved person on whose behalf the
complaint was filed, may elect to have the
claims asserted in that charge decided in a
civil action under subsection (o) in lieu of a
hearing under subsection (b). The election
must be made not later than 20 days after
the receipt by the electing person of service
under section 810(h) or, in the case of the
Secretary, not later than 20 days after such
service. The person making such election
shall give notice of doing so to the Secretary
and to all other complainants and respond-
ents to whom the charge relates.

“(b) ADMINISTRATIVE LAwW JUDGE HEARING
IN ABSENCE oF ELEcTION.—If an election is
not made under subsection (a) with respect
to a charge filed under section 810, the Sec-
retary shall provide an opportunity for a
hearing on the record with respect to a
charge issued under section 810, The Secre-
tary shall delegate the conduct of a hearing
under this section to an administrative law
judge appointed under section 3105 of title
5, United States Code. The administrative
law judge shall conduct the hearing at a
place in the vicinity in which the discrimi-
natory housing practice is alleged to have
occurred or to be about to occur.

“(e) RI1GHTS OF PARTIES.—At a hearing
under this section, each party may appear
in person, be represented by counsel,
present evidence, cross-examine witnesses,
and obtain the issuance of subpoenas under
section 811. Any aggrieved person may in-
tervene as a party in the proceeding. The
Federal Rules of Evidence apply to the pres-
entation of evidence in such hearing as they
would in a civil action in a United States dis-
trict court.

“(d) EXPEDITED DISCOVERY AND HEARING.—
(1) Discovery in administrative proceedings
under this section shall be conducted as ex-
peditiously and inexpensively as possible,
consistent with the need of all parties to
obtain relevant evidence.

*(2) A hearing under this section shall be
conducted as expeditiously and inexpensive-
ly as possible, consistent with the needs and
rights of the parties to obtain a fair hearing
and a complete record.

“(3) The Secretary shall, not later than
180 days after the date of enactment of this
subsection, issue rules to implement this
subsection.

“(e) RESOLUTION OF CHARGE.—AnNy resolu-
tion of a charge before a final order under
this section shall require the consent of the
aggrieved person on whose behalf the
charge is issued.

“(f) ErFect oF TRIAL oF CIVIL ACTION ON
ADMINISTRATIVE PROCEEDINGS.—An adminis-
trative law judge may not continue adminis-
trative proceedings under this section re-
garding any alleged discriminatory housing
practice after the beginning of the trial of a
civil action commenced by the aggrieved
party under an Act of Congress or a State
law, seeking relief with respect to that dis-
criminatory housing practice.

“(g) HEARINGS, FINDINGS AND CONCLUSIONS,
AND ORDER.—(1) The administrative law
judge shall commence the hearing under
this section no later than 120 days following
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the issuance of the charge, unless it is im-
practicable to do so. If the administrative
law judge is unable to commence the hear-
ing within 120 days after the issuance of the
charge, the administrative law judge shall
notify the Secretary, the aggrieved person
on whose behalf the charge was filed, and
the respondent, in writing of the reasons for
not doing so.

“(2) The administrative law judge shall
make findings of fact and conclusions of law
within 60 days after the end of the hearing
under this section, unless it is impracticable
to do so. If the administrative law judge is
unable to make findings of fact and conclu-
sions of law within such period, or any suc-
ceeding 60-day period thereafter, the admin-
istrative law judge shall notify the Secre-
tary, the aggrieved person on whose behalf
the charge was filed, and the respondent, in
writing of the reasons for not doing so.

“(3) If the administrative law judge finds
that a respondent has engaged or is about
to engage in a discriminatory housing prac-
tice, such administrative law judge shall
promptly issue an order for such relief as
may be appropriate, which may include
actual damages suffered by the aggrieved
person and injunctive or other equitable
relief. Such order may, to vindicate the
public interest, assess a civil penalty against
the respondent—

“(A) in an amount not exceeding $10,000 if
the respondent has not been adjudged to
have committed any prior discriminatory
housing practice;

“(B) in an amount not exceeding $25,000 if
the respondent has been adjudged to have
committed one other discriminatory hous-
ing practice during the 5-year period ending
on the date of the filing of this charge; and

“(C) in an amount not exceeding $50,000 if
the respondent has been adjudged to have
committed 2 or more discriminatory housing
practices during the T-year period ending on
the date of the filing of this charge;

except that if the acts constituting the dis-
criminatory housing practice that is the
object of the charge are committed by the
same natural person who has been previous-
ly adjudged to have committed acts consti-
tuting a discriminatory housing practice,
then the civil penalties set forth in subpara-
graphs (B) and (C) may be imposed without
regard to the period of time within which
any subsequent discriminatory housing
practice occurred.

“(4) No such order shall affect any con-
tract, sale, encumbrance, or lease consum-
mated before the issuance of such order and
involving a bona fide purchaser, encum-
brancer, or tenant without actual notice of
the charge filed under this title.

“(5) In the case of an order with respect to
a discriminatory housing practice that oc-
curred in the course of a business subject to
a licensing or regulation by a governmental
agency, the Secretary shall, not later than
30 days after the date of the issuance of
such order (or, if such order is judicially re-
viewed, 30 days after such order is in sub-
stance affirmed upon such review)—

“(A) send copies of the findings of fact,
conclusions of law, and the order, to that
governmental agency; and

‘“‘B) recommend to that governmental
agency appropriate disciplinary action (in-
cluding, where appropriate, the suspension
or revocation of the license of the respond-
ent).

“(6) In the case of an order against a re-
spondent against whom another order was
issued within the preceding 5 years under
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this section, the Secretary shall send a copy
of each such order to the Attorney General.

(T If the administrative law judge finds
that the respondent has not engaged or is
not about to engage in a discriminatory
housing practice, as the case may be, such
administrative law judge shall enter an
order dismissing the charge. The Secretary
shall make public disclosure of each such
dismissal

“th) REVIEW BY SECRETARY, SERVICE OF
FiwarL ORbpER.—(1) The Secretary may
review any finding, conclusion, or order
issued under subsection (g). Such review
shall be completed not later than 30 days
after the finding, conclusion, or order is so
issued; otherwise the finding, conclusion, or
order becomes final.

“(2) The Secretary shall cause the find-
ings of fact and conclusions of law made
with respect to any final order for relief
under this section, together with a copy of
such order, to be served on each aggrieved
person and each respondent in the proceed-

“(1) JupiciaL REVIEW.—(1) Any party ag-
grieved by a final order for relief under this
section granting or denying in whole or in
part the relief sought may obtain a review
of such order under chapter 158 of title 28,
United States Code.

“(2) Notwithstanding such chapter, venue
of the proceeding shall be in the judicial cir-
cuit in which the discriminatory housing
practice is alleged to have occurred, and
filing of the petition for review shall be not
later than 30 days after the order is entered.

“(j) CourTr ENFORCEMENT OF ADMINISTRA-
TIVE ORDER UPON PETITION BY SECRETARY.—
(1) The Secretary may petition any United
States court of appeals for the circuit in
which the discriminatory housing practice is
alleged to have occurred or in which any re-
spondent resides or transacts business for
the enforcement of the order of the admin-
istrative law judge and for appropriate tem-
porary relief or restraining order, by filing
in such court a written petition praying that
such order be enforced and for appropriate
temporary relief or restraining order.

“(2) The Secretary shall file in court with
the petition the record in the proceeding. A
copy of such petition shall be forthwith
transmitted by the clerk of the court to the
parties to the proceeding before the admin-
istrative law judge.

“(k) RELIEF WHICH MAY BE GRANTED.—(1)
Upon the filing of a petition under subsec-
tion (i) or (j), the court may—

“(A) grant to the petitioner, or any other
party, such temporary relief, restraining
order, or other order as the court deems just
and proper;

“(B) affirm, modify, or set aside, in whole
or in part, the order, or remand the order
for further proceedings, and

“(C) enforce such order to the extent that
such order is affirmed or modified.

“(2) Any party to the proceeding before
the administrative law judge may intervene
in the court of appeals.

“(3) No objection not made before the ad-
ministrative law judge shall be considered
by the court, unless the failure or neglect to
urge such objection is excused because of
extraordinary circumstances.

“(1) ENFORCEMENT DECREE IN ABSENCE OF
PeTITION FOR REVIEW.—If no petition for
review is filed under subsection (i) before
the expiration of 45 days after the date the
administrative law judge’s order is entered,
the administrative law judge’s findings of
fact and order shall be conclusive in connec-
tion with any petition for enforcement—



19778

(1) which is filed by the Secretary under
subsection (j) after the end of such day,; or

“(2) under subsection (m).

“(m) COURT ENFORCEMENT OF ADMINISTRA-
TIVE ORDER UPON PETITION OF ANY PERSON
ENTITLED TO RELIEF.—If before the expira-
tion of 60 days after the date the adminis-
trative law judge’s order is entered, no peti-
tion for review has been filed under subsec-
tion (i), and the Secretary has not sought
enforcement of the order under subsection
(j), any person entitled to relief under the
order may petition for a decree enforcing
the order in the United States court of ap-
peals for the circuit in which the discrimi-
natory housing practice is alleged to have
occurred.

“(n) ENTRY OF DECREE.—The clerk of the
court of appeals in which a petition for en-
forcement is filed under subsection (1) or
(m) shall forthwith enter a decree enforcing
the order and shall transmit a copy of such
decree to the Secretary, the respondent
named in the petition, and to any other par-
ties to the proceeding before the adminis-
trative law judge.

“(0) C1viL ACTION FOR ENFORCEMENT WHEN
ELECTION Is MADE FOR SUCH CIVIL ACTION.—
(1) If an election is made under subsection
(a), the Secretary shall authorize, and not
later than 30 days after the election is
made, the Attorney General shall com-
mence and maintain, a civil action on behalf
of the aggrieved person in a United States
district court seeking relief under this sub-
section. Venue for such civil action shall be
determined under chapter 87 of title 28,
United States Code. The Secretary shall
promptly notify the Attorney General of
the filing of any action under this subsec-
tion.

“(2) Any aggrieved person with respect to
the issues to be determined in a civil action
under this subsection may intervene as of
right in that civil action.

“(3) In a civil action under this subsection,
if the court finds that a discriminatory
housing practice has occurred or is about to
occur, the court may grant as relief any
relief which a court could grant with respect
to such discriminatory housing practice in a
civil action under section 813. Any relief so
granted that would accrue to an aggrieved
person in a civil action commenced by that
aggrieved person under section 813 shall
also accrue to that aggrieved person in a
civil action under this subsection. If mone-
tary relief is sought for the benefit of an ag-
grieved person who does not intervene in
the civil action, the court shall not award
such relief if that aggrieved person has not
complied with discovery orders entered by
the court.

“(p) ATTORNEY'S FEES.—In any administra-
tive proceeding brought under this section,
or any court proceeding arising therefrom,
or any civil action under section 812, the ad-
ministrative law judge or the court, as the
case may be, in its discretion, may allow the
prevailing party, other than the United
States, a reasonable attorney's fee and costs.
The United States shall be liable for such
fees and costs to the extent provided by sec-
tion 504 of title 5, United States Code, or by
section 2412 of title 28, United States Code.

“ENFORCEMENT BY PRIVATE PERSONS

“Sec. 813. (a) CiviL ActioN.—(1)(A) An ag-
grieved person may commence a civil action
in an appropriate United States district
court or State court not later than 2 years
after the occurrence or the termination of
an alleged discriminatory housing practice,
or the breach of a conciliation agreement
entered into under this title, whichever

CONGRESSIONAL RECORD—SENATE

occurs last, to obtain appropriate relief with
respect to such discriminatory housing prac-
tice or breach.

“(B) The computation of such 2-year
period shall not include any time during
which an administrative proceeding under
this title was pending with respect to a com-
plaint or charge under this title based upon
such discriminatory housing practice. This
subparagraph does not apply to actions aris-
ing from a breach of a conciliation agree-
ment.

“(2) An aggrieved person may commence a
civil action under this subsection whether or
not a complaint has been filed under section
810(a) and without regard to the status of
any such complaint, but if the Secretary or
a State or local agency has obtained a con-
ciliation agreement with the consent of an
aggrieved person, no action may be filed
under this subsection by such aggrieved
person with respect to the alleged discrimi-
natory housing practice which forms the
basis for such complaint except for the pur-
pose of enforcing the terms of such an
agreement.

“(3) An aggrieved person may not com-
mence a civil action under this subsection
with respect to an alleged discriminatory
housing practice which forms the basis of a
charge issued by the Secretary if an admin-
istrative law judge has commenced a hear-
ing on the record under this title with re-
spect to such charge.

“(b) APPOINTMENT OF ATTORNEY BY
Court.—Upon application by a person alleg-
ing a discriminatory housing practice or a
person against whom such a practice is al-
leged, the court may—

“(1) appoint an attorney for such person;
or

“(2) authorize the commencement or con-
tinuation of a civil action under subsection
(a) without the payment of fees, costs, or se-
curity, if in the opinion of the court such
person is financially unable to bear the
costs of such action.

“(¢) RELIEF WHICH May BE GRANTED.—(1)
In a civil action under subsection (a), if the
court finds that a discriminatory housing
practice has occurred or is about to occur,
the court may award to the plaintiff actual
and punitive damages, and subject to sub-
section (d), may grant as relief, as the court
deems appropriate, any permanent or tem-
porary injunction, temporary restraining
order, or other order (including an order en-
joining the defendant from engaging in
such practice or ordering such affirmative
action as may be appropriate).

“(2) In a civil action under subsection (a),
the court, in its discretion, may allow the
prevailing party, other than the United
States, a reasonable attorney's fee and costs.
The United States shall be liable for such
fees and costs to the same extent as a pri-
vate person.

“(d) ErFrecT ON CERTAIN SALES, ENCUM-
BRANCES, AND RENTALS.—Relief granted
under this section shall not affect any con-
tract, sale, encumbrance, or lease consum-
mated before the granting of such relief and
involving a bona fide purchaser, encum-
brancer, or tenant, without actual notice of
the filing of a complaint with the Secretary
or civil action under this title.

‘(e) INTERVENTION BY ATTORNEY GENER-
AL—Upon timely application, the Attorney
General may intervene in such civil action,
if the Attorney General certifies that the
case is of general public importance. Upon
such intervention the Attorney General
may obtain such relief as would be available
to the Attorney General under section
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Bl4(e) in a civil action to which such section
applies.

“ENFORCEMENT BY THE ATTORNEY GENERAL

“Sec. B814. (a) PATTERN OR PRACTICE
Cases.—Whenever the Attorney General
has reasonable cause to believe that any
person or group of persons is engaged in a
pattern or practice of resistance to the full
enjoyment of any of the rights granted by
this title, or that any group of persons has
been denied any of the rights granted by
this title and such denial raises an issue of
general public importance, the Attorney
General may commence a civil action in any
appropriate United States district court.

“(b) ON REFERRAL OF DISCRIMINATORY
HousING PRACTICE OR CONCILIATION AGREE-
MENT FOR ENFORCEMENT.—(1)(A) The Attor-
ney General may commence a civil action in
any appropriate United States district court
for appropriate relief with respect to a dis-
criminatory housing practice referred to the
Attorney General by the Secretary under
section 810(g).

‘“(B) A civil action under this paragraph
may be commenced not later than the expi-
ration of 18 months after the date of the oc-
currence or the termination of the alleged
discriminatory housing practice.

“(2)A) The Attorney General may com-
mence a civil action in any appropriate
United States district court for appropriate
relief with respect to breach of a concilia-
tion agreement referred to the Attorney
General by the Secretary under section
810(c).

“(B) A civil action may be commenced
under this paragraph not later than the ex-
piration of 90 days after the referral of the
alleged breach under section 810(c).

“(c) ENFORCEMENT OF SUBPOENAS.—The At-
torney General, on behalf of the Secretary,
or other party at whose request a subpoena
is issued, under this title, may enforce such
subpoena in appropriate proceedings in the
United States district court for the district
in which the person to whom the subpoena
was addressed resides, was served, or trans-
acts business.

“(d) RELIEF WHICH MAY BE GRANTED IN
CiviL AcTioNs UNDER SUBSECTIONS (&) AND
(b).—(1) In a civil action under subsection
(a) or (b), the court—

“(A) may award such preventive relief, in-
cluding a permanent or temporary injunc-
tion, restraining order, or other order
against the person responsible for a viola-
tion of this title as is necessary to assure the
full enjoyment of the rights granted by this
title;

“(B) may award such other relief as the
court deems appropriate, including mone-
tary damages to persons aggrieved; and

“(C) may, to vindicate the public interest,
assess a civil penalty against the respond-
ent—

“(i) in an amount not exceeding $50,000,
for a first violation; and

“(ii) in an amount not exceeding $100,000,
for any subsequent violation.

“(2) In a civil action under this section,
the court, in its discretion, may allow the
prevailing party, other than the United
States, a reasonable attorney’s fee and costs.
The United States shall be liable for such
fees and costs to the extent provided by sec-
tion 2412 of title 28, United States Code.

“(e) INTERVENTION IN CIVIL ACTIONS.—
Upon timely application, any person may in-
tervene in a civil action commenced by the
Attorney General under subsection (a) or
(b) which involves an alleged discriminatory
housing practice with respect to which such
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person is an aggrieved person or a concilia-
tion agreement to which such person is a
party. The court may grant such appropri-
ate relief to any such intervening party as is
authorized to be granted to a plaintiff in a
civil action under section 813.

‘“RULES TO IMPLEMENT TITLE

“Sec, 815. The Secretary may make rules
(including rules for the collection, mainte-
nance, and analysis of appropriate data) to
carry out this title. The Secretary shall give
public notice and opportunity for comment
with respect to all rules made under this
section.”.

SEC. 9. CONFORMING AMENDMENT TO TITLE IX.

Section 901 is amended by inserting “,
handicap (as such term is defined in section
802 of this Act), familial status (as such
term is defined in section 802 of this Act),”
after “sex” each place it appears.

SEC. 10. TECHNICAL AMENDMENT RELATING TO
CIVIL ACTION.

Section 818 (as so redesignated by section
8 of this Act) is amended by striking out the
last sentence thereof.

SEC. 11. CONFORMING AMENDMENTS TO TITLE 28,
UNITED STATES CODE.

(a) JurispicTIoN.—Section 2342 of title 28,
United States Code, is amended—

SEC. 13. EFFECTIVE DATE AND INITIAL RULEMAK-

(a) EfFrFEcTIVE DATE—This Act and the
amendments made by this Aet shall take
effect on the 180th day beginning after the
date of the enactment of this Act.

(b) INiTIAL RULEMAKING.—In consultation
with other appropriate Federal agencies,
the Secretary shall, not later than the 180th
day after the date of the enactment of this
Act, issue rules to implement title VIII as
amended by this Act. The Secretary shall
give public notice and opportunity for com-
ment with respect to such rules.

SEC 14. SEPARABILITY OF PROVISIONS.

If any provision of this Act or the applica-
tion thereof to any person or circumstances
is held invalid, the remainder of the Act and
the application of the provision to other
persons not similarly situated or to other
circumstances shall not be affected thereby.
SEC. 15. MODIFICATION OF RENTAL HOUSING BY

HANDICAPPED PERSONS.

Section 804 (as amended by section 6 of
this Act) is further amended by striking out
the period at the end of subsection (£X3)}A)
and inserting in lieu thereof “except that, in
the case of a rental, the landlord may where
it is reasonable to do so condition permis-
sion for a modification on the renter agree-
ing to restore the interior of the premises to
the condition that existed before the modi-
fication, reasonable wear and tear except-

THURMOND AMENDMENT NO.
2778

Mr. THURMOND proposed an
amendment to amendment No. 2777
proposed by Mr. KENNEDY (and others)
to the bill H.R. 1158, supra; as follows:

On page 10, line 16 strike “two or"” and on
page 10, line 17, strike “more times".

HELMS AMENDMENT NO. 2779

Mr. HELMS proposed an amend-
ment to amendment No. 2777 proposed
by Mr. KenneEpy (and others) to the
bill H.R. 1158, supra; as follows:
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At the appropriate place in the substitute,
add the following: “For the purposes of this
Act as well as Chapter 16 of Title 29 of the
U.S. Code, neither the term “individual with
handicaps” nor the term ‘“handicap” shall
apply to an individual solely because that
individual is a transvestite.”.

HELMS AMENDMENT NO. 2780

Mr. HELMS proposed an amend-
ment to amendment No. 2777 proposed
by Mr. KeNnNEpY (and others) to the
bill H.R. 1158, supra; as follows:

At the appropriate place in the substitute
insert the following:

Sec. . (a) This section may be cited as
the “Voluntary School Prayer Act”.

(b)(1) Chapter 81 of title 28, United States
Code, is amended by adding at the end
thereof the following new section:

“§1260. Appellate jurisdiction: limitations

“(a) Notwithstanding the provisions of
section 1253, 1254, and 1257 of this chapter
and in accordance with section 2 of Article
III of the Constitution, the Supreme Court
shall not have jurisdiction to review by
appeal, writ of certiorari or otherwise, any
case arising out of any State statute, ordi-
nance, rule, regulation, practice, or any part
thereof, or arising out of any act interpret-
ing, applying, enforcing, or effecting any
State statute, ordinance, rule, regulation, or
practice, which relates to voluntary prayer,
Bible reading or religious meetings in public
schools or public buildings.

“({b) For purposes of this section, the term
‘voluntary’ means an activity in which a stu-
dent is not required to participate by school
authorities.".

(2) The section analysis of chapter 81 of
title 28 is amended by adding at the end
thereof the following new item:

“1260. Appellate jurisdiction: limitations.”.

(e)(1) Chapter 85 of title 28, United States
Code, is amended by adding at the end
thereof the following new section:

“§1367. Limitations on jurisdiction

“Notwithstanding any other provision of
law and in accordance with section 2 of Arti-
cle III of the Constitution, the district
courts shall not have jurisdiction of any
case or question which the Supreme Court
does not have jurisdiction to review under
section 1260 of this title.”,

(2) The section analysis at the beginning
of chapter 85 of title 28 is amended by
?ddlng at the end thereof the following new
tem:

*1367. Limitations on jurisdiction.”.

(d) The amendments made by this section
shall take effect one day after the date of
enactment, except that such amendments
shall not apply to any case which, on such
date of enactment, was pending in any court
of the United States.

SYMMS AMENDMENT NO. 2781

Mr. SYMMS proposed an amend-
ment to amendment No. 2780 proposed
by Mr. HELms to amendment No. 2777
proposed by Mr. KENNEDY (and others)
to the bill H.R. 1158, supra; as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

Sec. . (a) This section may be cited as
the “Voluntary School Prayer Act”.

(b)(1) Chapter 81 of title 28, United States
Code, is amended by adding at the end
thereof the following new section:
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“§1260. Appellate jurisdiction: limitations

“(a) Notwithstanding the provisions of
sections 1253, 1254, and 1257 of this chapter
and in accordance with section 2 of Article
ITI of the Constitution, the Supreme Court
shall not have jurisdiction to review, by
appeal, writ of certiorari, or otherwise, any
case arising out of any State statute, ordi-
nance, rule, regulation, practice, or any part
thereof, or arising out of any act interpret-
ing, applying, enforcing, or effecting any
State statute, ordinance, rule, regulation, or
practice, which relates to voluntary prayer,
Bible reading, or religious meetings in
publie schools or public buildings.

“(b) For purposes of this section, the term
‘voluntary’ means an activity in which a stu-
dent is not required to participate by school
authorities,”

(2) The section analysis of chapter 81 of
title 28 is amended by adding at the end
thereof the following new item:

“1260. Appellate jurisdiction: limitations.".

(c)(1) Chapter 85 of title 28, United States
Code, is amended by adding at the end
thereof the following new section:

“§1367. Limitations on jurisdiction

“Notwithstanding any other provision of
law and in accordance with section 2 of Arti-
cle III of the Constitution, the district
courts shall not have jurisdiction of any
case or question which the Supreme Court
does not have jurisdiction to review under
section 1260 of this title.”.

(2) The section analysis at the beginning
of chapter 85 of title 28 is amended by
?tdding at the end thereof the following new

em:

*'§1367. Limitations on jurisdiction.”.

(d) The amendments made by this section
shall take effect on the date of enactment,
except that such amendments shall not
apply to any case which, on such date of en-
actment, was pending in any court of the
United States.

ADDITIONAL STATEMENTS

SPACE EXPLORATION DAY

® Mr. DOMENICI. Mr. President, I
would like to add my name to the list
of those supporting S. 1288 which
would designate July 20 of each year
as “Space Exploration Day."”

The United States’ spectacular ac-
complishments in space exploration
during the last 30 years are an exam-
ple of the success Americans strive to
achieve. When project Mercury was
initiated in November 1958 it beckoned
the dreams of a generation that saw
Alan Shepard become the first Ameri-
can in space and our colleague, JOHN
GLENN, circle the Earth. Images of
Mars were broadcast from Viking 1 to
the television screens of millions of
American viewers. As the keystone of
our success in space, almost 20 years
ago, Neil Armstrong became the first
man to walk on the Moon.

But along with the successes of Neil
Armstrong, Alan Shepard and our
former colleague from New Mexico,
Jack Schmitt, we have seen tragedies
that will be especially remembered on
Space Exploration Day. On January
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27, 1967, Virgil Grissom, Edward
White, and Roger Chaffee were killed
during a full launch rehearsal aboard
Apolio L

Nineteen years later the Challenger
was destroyed 73 seconds into flight
with its seven crew members: Francis
“Dick” Scobee, Michael Smith, Judith
Resnik, Ronald McNair, Ellison Oni-
zuka, Gregory Jarvis, and S. Christa
McAuliffe. The loss of these 10 astro-
nauts is felt in the hearts of all Ameri-
cans. They gave their lives while pur-
suing greatness, but however tragic
their mission, their spirit of adventure,
their dedication to the exploration of
space, their dreams will always be on
board as mankind ventures farther
into space.

Our quest for knowledge about space
has also increased our knowledge
about our planet. All across the coun-
try, those dedicated to the dreams of
space are working diligently to expand
our resources, to broaden our under-
standing, and contribute to our effort
in space. The fruits of that labor have
become part of the commercial sector,
where these advances are now inte-
grated into the American economy.

Space Exploration Day will be re-
ceived with special pride in New
Mexico, a State that has been particu-
larly close to the development of
America’s space systems. For half a
century New Mexico has been contrib-
uting technology that makes our space
programs possible. It is a great illus-
tration of our success that on March
30, 1982, I, and hundreds of other New
Mexicans, were able to watch the
space shuttle Columbia land at the
White Sands Missile Range where Dr.
Goddard performed some of the first
tests on American rockets only 50
years ago.

It is with great pride that I join my
colleagues in support of S. 1288. Space
Exploration Day would help bring
Americans together to recognize the
value of our space programs. The day
would honor all the people who, in the
pursuit of space, struggled toward
their dreams, especially those who
give their lives to see those dreams ful-
filled.

The success of our space programs
has been due to personal values that
Americans exhalt as admirable and
brave. It is only fitting that Space Ex-
ploration Day be created to honor the
people, the ideals, and the desires that
have propelled us and our spacecraft
from dreams to reality.e

LET'S MAKE THE TARGETED
JOBS TAX CREDIT PERMAN-
MENT

® Mr. D’AMATO. Mr. President, I am
pleased to join my colleague, Senator
HEeINz, in sponsoring S. 684, legislation
to make the targeted jobs tax credit
permanent. This program has provid-
ed a powerful incentive to employers
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to hire the disadvantaged and give
them the help to help themselves.

The State of New York has been the
Nation’s leader in using TJTC to
create new jobs for economically dis-
advantaged individuals. During fiscal
year 1987 alone, the program generat-
ed employment opportunities for
35,731 persons.

Workers who found their jobs
through TJTC included minorities,
disadvantaged youth, public assistance
recipients, handicapped people, Viet-
nam veterans, and ex-offenders. I find
it impressive, and well worth noting,
that one-fourth of all TJTC workers
in New Yorks had been receiving wel-
fare. These people are now working;
TJTC helped give them an opportuni-
ty they otherwise may not have found.

As well as changing opportunities,
TJTC has helped change hearts and
minds. TJTC changed the attitudes of
employers toward hiring individuals in
these targeted groups. Employers have
had a chance to see how hard working,
productive, and loyal these employees
can be.

TJTC has proved both cost effective
and socially beneficial. The estimated
annual payroll of New Yorkers hired
under the program was $350 to $400
million in 1987. The ripple effect of
economic activity generated by this
program added approximately $1 bil-
lion to the State’s economy.

1t is clear this program accomplishes
exactly what Congress intended it to.
Can we afford not to make this Na-
tion’s most successful job creation pro-
gram permanent? I am proud to add
my support.e

SOVIET RESPONSES TO SDI

@ Mr. BUMPERS. Mr. President, re-
cently the defense publication Jane's
Defense Weekly published an inter-
view in their July 16, 1988, issue they
conducted with Soviet Air Force Maj.
Gen. Boris Surikov, whom Jane’s de-
scribed as the Soviets’ expert on space-
based weapons.

All those who are interested in the
star wars debate should read this
interview. General Surikov describes
in quite some detail the kinds of coun-
termeasures that the Soviets have
available to them to defeat a star wars
system. He refers to a whole host of
countermeasures to the strategic de-
fense initiative [SDI], including high-
acceleration missiles, which are also
called fast-burn boosters. The Soviets'
ICBM force will become faster burn-
ing over time as they continue to re-
place their slower burning liquid
fueled missiles with faster burning
solid ones, even without SDI. Under
pressure from SDI, the Soviets could
achieve dramatic reductions in the
burn times of their ICBM boosters,
greatly complicating the already diffi-
cult challenge facing SDI. General
Surikov also mentions other counter-
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measures including depressed trajecto-
ry SLBM's, direct ascent nuclear anti-
satellite missiles, decoys, and space
mines.

These countermeasures that Gener-
al Surikov refers to are not pie-in-the-
sky, and neither are they terribly ex-
pensive. They have been referred to in
recent U.S. reports on SDI and are
quite feasible. They pose a serious
challenge to SDI and seriously call
into question its cost-effectiveness.

In the past the Pentagon has spoken
of how the Soviets have wasted many
billions of dollars on their air defense
system, funds that they otherwise
would have spent on offense. Despite
the Soviets’ vast efforts, our bombers
will still largely be able to penetrate
the Soviet air defense network. It
seems to me that this same argument
works both ways. SDI would force us
to waste many hundreds of billions of
dollars, dollars better spent on real de-
fense efforts, in a vain attempt to
shield ourselves from Soviet missiles.
Let’s not duplicate the Soviets' multi-
hundred billion dollar mistake. Let’s
keep star wars to a basic research
effort level only.

I commend this article to my col-
leagues’ attention and hope they will
read it to gain a better understanding
of the many ways in which the SDI
space shield could be punctured.

I ask that the summary article, and
the full text of the interview with
General Surikov, from Jane’s Defense
Weekly, be placed in the REcorp at
this point.

SovIET GENERAL'S SDI WARNING
(By Geoffrey Manners)

Soviet Air Force Major General Boris Sur-
ikov, a member of the SALT I negotiating
team and the Soviet government’s expert on
space-based weapons has warned the USA
that his country could use nuclear weapons
in space to counter the USA's SDI pro-
gramme,

“The Soviet Union has, today, at its dis-
posal every means to respond effectively to
the ‘Star Wars' programme with both offen-
sive and defensive countermeasures, We will
not allow the US to tilt the established mili-
tary-strategic balance in its favour”.

The General, giving an exclusive interview
to Jane’s Defence Weekly, outlined some of
stjl'];t;l::1113330,1135; his country could take against

“A significant threat can be created by
space mines, either nuclear or conventional-
ly armed.

“Clouds of heavy or lightweight obstacles
like metal balls, sawdust, or sand can also be
put in the way of combat or sensor plat-
forms.

“The West must be aware that the Soviet
Union has a technological basis to develop
high-acceleration strategic missiles, and can
introduce sufficiently simple imitation and
anti-imitation devices in future missile
weapons to effectively camouflage the real
nuclear warheads among various decoys
which would saturate the sensor and
combat systems of an ABM defence,

“We could also use heavy-weight decoys
and preventive high-altitude nuclear explo-
sives to jam ground-based ABM radars, to
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complicate the task of targeting ABMs at
incoming warheads."”

The General also warned about the
amount of “rubbish” floating about in
space,

“QOuter space is filled with a huge quantity
of man-made objects” he said, adding that if
they collided with sensor and ABM combat
platforms it could be misinterpreted as a
pre-emptive attack which would, in turn,
lead to the use of strategic missiles.

Svrikov: How WE'LL CoUNTER SDI

One of the Soviet Union’s leading authori-
ties on the Strategic Defence Intiative has
been talking exclusively to JDW about
Soviet anti-ballistic missile (ABM) research
and development, space mines, and space
war.

Air Force Maj. Gen. Boris Surikov, a
member of the SALT I negotiating team
and his government's expert on new types
and systems of space-based weapons, also
discussed chemical lasers, United States
interceptors for use against satellites and
the Soviets means of response to President
Reagan’s Star Wars (SDI) programme.

“The President has long asserted that the
USSR was going to deploy a territorial ABM
system banned by the ABM Treaty. He
raised this matter as early as July 1986 in
his traditional radio address to the nation
when he also said that the Soviet Union has
the only deployed ABM system in the
world.” said Maj. Gen. Surikov.

“But he has not taken the trouble to ex-
plain that he means a cluster of ABM sys-
tems commissioned in the early 1970s in
strict compliance with the terms of the
ABM Treaty for the defence of Moscow.

“It is true that the Soviet Union is en-
gaged in R&D to further improve the limit-
ed ABM system of the national capital. It
would be useful to note that upgrading or
replacing the ABM system or its compo-
nents is fully in line with Article VII of the
ABM Treaty.

“The ABM efforts under way in the USSR
are not aimed at changing the limited quali-
tative and quantitative characteristics of
this system allowed by the Treaty.

“The USSR also conducts research and
testing of ABM systems, based on new phys-
ical principles as applied to the limited
ABM area with a radius of 150 km allowed
to each side by Article II of the Treaty. The
terms of the ABM Treaty, including State-
ment D, allow testing of both ABM systems
and their components in fixed ground-based
mode.

“This also covers ABM systems and their
components based on new physical prinei-
ples—the existing ones as well as those that
can be developed in future.

“Experts in the West know very well that
the existing air defence surface-to-air mis-
siles can be sufficiently effective only
against manned and unmanned aircraft but
are quite useless as part of strategic ABM
systems,

“The reason is that surface-to-air missiles
have limited altitude of intercept, limited
speed of flight and limited capability to
resist longitudinal and lateral load factors.
The tactical and technical characteristics of
those weapons are suited for effective inter-
cept of modern airborne targets but are in-
sufficient for attacking strategic ballistic
missile warheads in mid-course and terminal
phases.

“So any surface-to-air missiles—including
the ones that are called SA-5, SA-10 and
SA-12 in the West—are quite useless as com-
ponents of an ABM system of the country
or its regions.”
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General Surikov also spoke of “tradition-
al” air defence radars, saying that they too
are useless in terms of ABM discussions.

“The U.S. and Soviet negotiators at the
SALT I talks agreed the minimal capacities
of ABM radars. In their initial statements,
the heads of U.S. and Soviet delegations
agreed to allow deployment of phased-array
radars having a potential (average emitting
power in Watts x array area in m.) of not
more than 3 million, except for cases ex-
pressly prohibited by the ABM Treaty.

“All Soviet radars have lower potentials
and cannot detect or track ballistic missiles
automatically or with the necessary ac-
curacy.

“The Soviet Union indeed has a deployed
air-defence system that has nothing to do
with the notorious Red Shield—a mythical
territorial ABM system—for the existing
one is designed solely for attacking manned
and unmanned aircraft.

“Aijr-defence clusters are deployed in the
USSR to protect key governmental and in-
dustrial centres as well as vital military fa-
cilities. Effective interception of cruise mis-
siles and aircraft flying at minimal, low,
medium or high altitudes can be effected
either by surface-to-air missiles or by high-
speed fighter-interceptors armed with air-
to-air missiles.”

Referring to the USA’'s SDI programme
the General said that deployment of numer-
ous ABM battle stations in outer space
could be extremely dangerous for all.

“The essence of this all too real threat:
the outer space around the Earth is filled
with a huge quantity of man-made objects.
According to NASA data, in June 1987 there
were 1,702 artificial earth satellites and
5,130 major fragments in orbits, including
components of upper booster stages and
rocket head shrouds.

“Most of those man-made objects travel
round the Earth at altitudes of 500-2000 km
and inclinations of 10-100°. Some fragments
fly at altitudes below 500 km. About 1,000
space objects fly in near-geosynchronous
and geosynchronous orbits at altitudes of
33,000 to 41,000 km.

“The orbits of ABM components in space
can cross orbits of non-operational objects.
Besides, in such cases automatic sensors can
sound false alarms which cannot be disre-
garded. As the number of sensor and
combat ABM platforms increases, the prob-
ability of the their collision with man-made
objects, natural meteors or interplanetary
dust will grow as well.

“Failure of an ABM component in space
could be misinterpreted as a pre-emptive
attack of the opposing side, but such a mis-
take could, in its turn, provoke the use of
strategic missiles.

“The essence of the SDI threat for the
Soviet Union is that the United States needs
this programme primarily to support on un-
punished first disarming strike—that is to
destroy Soviet missiles that could survive a
first strike and be launched in retaliation to
that strike.”

The space-based echelon of the U.S. ABM
system could also have a powerful offensive
capacity said General Surikov.

“Besides limited defensive responsibilities,
strike weapons in space can, in the foresee-
able future, be used to destroy strategically
important targets on earth and in space.
Their high degree of readiness would not
leave the side under attack much time for
protective actions.

“The current technology also gives an op-
portunity to start covert development of
space-to-earth strike weapons even now.
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“Some of the anti-missile munitions of
battle stations could be covertly replaced by
space-to-earth strike weapons.

“Independently of the actual armaments
of the U.S. ABM battle stations, the Soviet
Union would assume that they are armed
with weapons able to destroy vital ground
targets within 5 minutes of a decision to
mount a nuclear attack from space."”

General Surikov also said he is aware that
the U.S.A. already has technology applica-
ble in development of space-to-space weap-
ons. In the foreseeable future, the results of
HOE (homing overlay experiment to kill
remote vehicles above the atmosphere) and
ASAT (anti-satellite) programmes can be
used for the development of space-based
weapons for effective combat in space and
destruction of satellites, he said.

“It is known that the United States is en-
gaged in vigorous preparations for develop-
ment of MKV (mini-kill vehicle, a U.S.
Army project) interceptors to be used
against satellites. It is much simpler to
attack a satellite than to destroy an ICBM
warhead when countermeasures are used or
to destroy the ICBM itself at the boost-
phase.

“The chemical laser is considered to be an-
other potential space-based ASAT weapon.
Low-power space-based lasers are able to
temporarily or permanently disable optical
sensors aboard satellites. More powerful
lasers can be used to destroy satellites by
heating their surface and disabling the in-
struments inside.

“As satellites are much easier to detect
and destroy after forecasting their trajecto-
ry than ICBMs or their warheads, ASAT
laser weapons can be developed much earli-
er than laser systems for a space-based
ABM defense.

“If USA experts succeed in developing
lightweight space-based accelerators of lim-
ited power, we cannot exclude in principle
their use primarily as ASAT. A neutron
beam used against the electronic compo-
nents of a satellite can disable it.

“Thus, covertly developed attack space
weapons, distinguished as SDI, if deployed
in orbit and being manoeuvrable, can regu-
larly appear over the territory of any state
in short intervals threatening its security.
Having a high degree of readiness for nearly
instant use, they would leave no warning
time.

‘“Hence it is clear that a broad-scale U.S.
ABM system with space-based components,
be it deployed on earth or in space, would
constitute a major part of strategic first-
strike forces—not as a shield covering the
strategic offensive arms but rather as a
multi-purpose strategic system having an in-
dependent powerful attack capacity in
space.”

The general described to JDW the options
open to the Soviet Union to counter the
U.8.'s SDI programme and said there would
be a possible build-up of the Soviet strategic
offensive forces.

“Countermeasures can include develop-
ment of systems designed to neutralise or
destroy ABM components as well as a build-
up of offensive nuclear arms.

“We cannot exclude in principle emer-
gence of cheap ICBM decoys having a sim-
plified homing system and deprived of war-
heads which would greatly overburden the
first space layer of the ABM defence when
used in combination with strategic missile in
a retaliatory strike, and will make most of
the defense fire upon decoys at the most im-
portant boost and post-boost phases of
flight.
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“The West must be aware that the USSR
has a technological basis to develop high-ac-
celeration strategic missiles as well as nearly
unlimited opportunities to introduce suffi-
ciently simple imitation and anti-imitation
devices in future missile weapons to effec-
tively camouflage the real nuclear warheads
among various decoys which would over-
saturate the sensor and combat systems of
an ABM defense.

“We could also use heavy-weight decoys
and preventive high-altitude nuclear explo-
sives to jam ground-based ABM radars, to
complicate the task of targeting.

“It is also possible to build up weapons for
which there are no interceptors at present,
such as submarine-launched ballistic mis-
siles flying at low altitudes. Yet another
measure to reduce the effectiveness of a
multilayer ABM system can be found in
massive deployment of variously-based
cruise missiles.

Small ground-based (sea-launched), air-
and-space-based anti-satellites armed with
missiles or nuclear weapons can provide an-
other means to destroy ABM combat plat-
forms in space.

“The ABM combat platforms can be effec-
tively disabled by relatively small anti-satel-
lites with a speed of 5-6 km/sec after the
post-boost stages of trajectory. “Such anti-
satellites must have sufficient thrust to
shorten the post-boost phase, and be pro-
tected against laser weapons.

“Warheads of such anti-satellites can be
armed with IR-guided homing warheads
similar to those used in the U.S. ASAT
system.

“A significant threat to ABM battle sta-
tions can be created by non-expensive space
mines—specially designed anti-ABM space-
craft armed with nuclear or conventional
charges and put into orbits close to those of
the ABM space components. Clouds of
heavy or lightweight obstacles (like metal
balls, sawdust, sand, ete.) can also be put in
the way of combat or sensor platforms.”

SOVIET SCIENTIST SAYS MUST DISCUSS SLCM

A soviet military scientist has underlined
Moscow’s view that it would be too difficult
to reach agreement on a reduction in strate-
gic nuclear weapons if sea-launched cruise
missiles (SLCMs) are left out of the negotia-
tions

Col. Vladimir Nazarenko said: “The prob-
lem of the sea-based cruise missiles has
become one of the main obstacles in the
way of completing the work for an agree-
ment on a 50 percent cut in Strategic offen-
sive armaments"’.

He added “the simplest and most radical
solution” would be a “ban on their produc-
tion, testing and deployment” including the
nuclear version and dual-purpose cruise mis-
siles.

He suggested another measure would be
“to limit the patrol zones” of ships carrying
SLCMs, or at least to set a minimal distance
at which they approach the shores of an-
other country. Furthermore, they should
allow the deployment of the cruise missiles
only on certain types of ships and set the
maximum number of cruise missiles for
search of these types.

The Colonel emphasised the U.8.S.R.'s
desire for ‘““the strictes possible control”
over SLCMs, using ‘“national technical
means” of verification and on-site inspec-
tion, and called on Washington to enter into
agreement “‘as soon as possible” to cut back,
what he termed, this “powerful destabilising
weapon”.e
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SOUTHEAST REGIONAL
WINNERS, INVENT AMERICA!

@ Mr. CHILES. Mr. President, I am
delighted to report to the Senate that
three of my young constituents were
named Southeast regional winners in
the Invent America competition spon-
sored by the U.S. Patent Model Foun-
dation. Of these three, one was named
a national finalist during Invent Amer-
ica Week activities held here in Wash-
ington last week.

David Foster is a first grade student
at Cheney Elementary School in Or-
lando, FL. With the help of his teach-
er, Millicent Kopman, Ryan invented
the skateboard holder and took South-
east regional honors for first graders.
His parents are Mr. and Mrs. Harold
Foster of Orlando.

Ryan Mullins, a second grader at
Coral Park Elementary School in
Coral Springs, FL, invented the multi-
directional flashlight which earned
him honors as the Southeast regional
winner for the second grade level.
Ryan’s parents are Lynda and John
Zelisko from Coral Springs. His teach-
er at Coral Park is Catherine Collins.

I am especially pleased to announce
that Andy Hardaker, a fifth grader at
John Stockton Elementary School in
Jacksonville, FL, is the Invent Amer-
ica national winner for the fifth grade
level. Andy received $1,000 in U.S. sav-
ings bonds for inventing the underwat-
er jungle gym. His proud parents are
Paul and Joy Hardaker of Jackson-
ville. His teacher at John Stockton is
Deborah Martin Floyd.

Mr. President, as my colleagues in
the Senate know, two national prior-
ities of ours in recent years have been
to upgarde the quality of our educa-
tional system at home and to regain
our status as strong competitors in the
international arena. I believe the
Invent America program is conducted
in the spirit of these goals as it con-
tributes to a revitalized interest in
American ingenuity. In addition, it en-
courages our youngest students to de-
velop and apply their creative and an-
alytical skills which will be crucial to
their success as they grow older.

David, Ryan, and Andy, along with
their parents and teachers, were in
Washington last week to take part in
Invent America Week festivities. Each
student received prizes in the form of
U.S. savings bonds while their teach-
ers and schools received grant awards.
I understand it is unusual to have
three winners from one State, but I
am not surprised. I extend my con-
gratulations to them for their individ-
ual successes and for the honors they
have brought to the State of Florida
and its schools.e
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TRIBUTE TO AN OUTSTANDING
ALABAMIAN: WILLIAM D.
KOIKOS

@ Mr. SHELBY. Mr. President, I rise
today to pay tribute to a man who, al-
though born half a world a way, was
an Alabamian through and through.
William D. Koikos, or “Mister Bill” to
those who had come to love his Bright
Star Restaurant, came to this country
from his birthplace in Teleta, Greece,
in 1920. Through hard work and deter-
mination—the kind that has come to
symbolize an immigrant’s fight to
make it in a new country, Bill Koikos
arrived in Bessemer, AL, on May 20,
1920.

May 21, 1920, found Bill Koikos em-
ployed as a bus boy at Bessemer’s
Bright Star Restaurant. And the rest,
as they say, is history.

Within 5 years, Bill was a part owner
of the Bright Star Restaurant. Over
the next 63 years, his hard work and
commitment, ingrained in him
through his struggle to not only sur-
vive, but to make it in his adopted
country, helped him to establish the
Bright Star as one of Alabama's pre-
eminent restaurants.

Bill’s commitment was not solely to
his business. A dedicated family man,
Bill married his wife Anastasia, also a
Greek immigrant, in 1936. Their three
children, Jimmy, Nicholas, and Helen
are a tribute to their wonderful par-
ents. Bill was also blessed with three
lovely granddaughters.

Never allowing the ties that bound
him to his heritage to sever, Bill
helped to support his mother, six
brothers and four sisters back in
Greece. Carefully cultivating his new
ties to Alabama, Bill Koikos became a
leading member of the Bessemer com-
munity.

On July 21, 1988, Alabama lost a fa-
vored son. The passing of Bill Koikos
is a loss not only to his family, but to
all those Alabamians who were privi-
leged enough to learn from his exam-
ple of hard work and determination, to
enjoy a meal in his fine restaurant, or
simply to know him and call him a
friend.

Bill Koikos's legacy is his gift to all
of us. Through his eyes we learned to
appreciate, respect and not take for
granted this great country. We learned
that the “American Dream” is still
possible for those courageous and
dedicated enough to dream.

Mr. President, this is a tribute to
Bill, his wife, children and grandchil-
dren—theirs is a loss shared by all Ala-
bamians.e

ORDERS FOR TUESDAY

RECESS UNTIL 10 A.M.
Mr. BYRD. Mr. President, I ask
unanimous consent that when the
Senate completes its business today, it
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stand in recess until 10 o’clock tomor-
row morning.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

MORNING BUSINESS—RESUME CONSIDERATION

OF H.R. 1158

Mr. BYRD. That following the two
leaders under the standing order there
be a period for morning business not
to extend beyond 10:30 a.m.; that Sen-
ators may speak during that period for
morning business; that at the hour of
10:30, the Senate resume consideration
of the pending measure. The pending
question at that time will be on adop-
tion of the Humphrey amendment.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. And the question could
arise on a tabling motion. I ask unani-
mous consent that there be 30 minutes
for debate to be equally divided be-
tween Mr. HUMPHREY and Mr. KENNE-
pY and that at the conclusion of the 30
minutes or videlicet 11 o’clock a.m.,
the vote occur.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. Mr. President, does the
distinguished Republican leader have
any further business he would like to
transact or any statement he would
wish to make.

Mr. DOLE. No further business; I
think we have had a good day.

Mr. BYRD. I thank the Senator. I
agree.

RECESS UNTIL 10 A.M.
TOMORROW

Mr. BYRD. Mr. President, I move
that the Senate stand in recess under
the order, previously entered.

The motion was agreed to; and, at
6:17 p.m., the Senate recessed until
Tuesday, August 2, 1988, at 10 a.m.

NOMINATIONS

Executive nominations received by
the Senate August 1, 1988:

DEPARTMENT OF STATE

SONIA LANDAU, OF NEW YORK, TO BE COORDINA-
TOR FOR INTERNATIONAL COMMUNICATIONS AND
INFORMATION POLICY, WITH THE RANK OF AMBAS-
SADOR, VICE DIANA LADY DOUGAN, RESIGNED.

JAMES E. GOODBY, OF NEW HAMPSHIRE, A CAREER
MEMBER OF THE SENIOR FOREIGN SERVICE, CLASS
OF CAREER MINISTER, TO BE AMBASSADOR EX-
TRAORDINARY AND PLENIPOTENTIARY OF THE
UNITED STATES OF AMERICA TO GREECE.

IN THE NAVY

THE FOLLOWING-NAMED OFFICER TO BE PLACED
ON THE RETIRED LIST IN THE GRADE INDICATED
UNDER THE PROVISIONS OF TITLE 10, UNITED
STATES CODE, SECTION 1370.

To be admiral

ADM. LEE BAGGETT, JR. Fi8eaweed/1110, U.S. NAVY.

THE FOLLOWING-NAMED OFFICER TO BE PLACED
ON RETIRED LIST IN THE GRADE INDICATED UNDER
THE PROVISIONS OF TITLE 10, UNITED STATES CODE,
SECTION 1370.

To be admiral

ADM. KINNAIRD R. MCKEE, B Eraseed/1120, US.
NAVY.

THE FOLLOWING-NAMED OFFICER TO BE PLACED
ON THE RETIRED LIST IN THE GRADE INDICATED
UNDER THE PROVISIONS OF TITLE 10, UNITED
STATES CODE, SECTION 1370.

To be vice admiral

VICE ADM. NILS R. THUNMAN, FTSTSReed/1120 U.S.
NAVY.

THE FOLLOWING-NAMED OFFICER, UNDER THE
PROVISIONS OF TITLE 10, UNITED STATES CODE, SEC-
TION 601, TO BE ASSIGNED TO A POSITION OF IMPOR-
TANCE AND RESPONSIBILITY DESIGNED BY THE
PRESIDENT UNDER TITLE 10, UNITED STATES CODE,
SECTION 601:

To be vice admiral

VICE ADM. DANIEL L. COOPER, FTRSRSeeed/1120, U.S.
NAVY.

THE FOLLOWING-NAMED REAR ADMIRAL (LOWER
HALF) IN THE STAFF CORPS OF THE U.S. NAVY FOR
PROMOTION TO THE PERMANENT GRADE OF REAR
ADMIRAL, PURSUANT TO TITLE 10, UNITED STATES
CODE, SECTION 624, SUBJECT TO QUALIFICATIONS
THEREFOR AS PROVIDED BY LAW:

CIVIL ENGINEER CORPS (5104)
DAVID ELLIOTT BOTTORFF.
IN THE AIR FORCE

THE FOLLOWING OFFICERS FOR APPOINTMENT IN
THE REGULAR AIR FORCE UNDER THE PROVISIONS
OF SECTION 531, TITLE 10, UNITED STATES CODE,
PROVIDED THAT IN NO CASE SHALL ANY OF THE FOL-
LOWING OFFICERS BE APPOINTED IN A. GRADE
HIGHER THAN MAJOR.

LINE OF THE AIR FORCE

WILLIAM P. BAGLEY,
STEPHEN BALDWIN,
HAROLD R. BANKS,
FREEMAN H. BELL,
JAMES STEVEN BILLINGS, FRtesaeeed
CHARLES W. BOGGS, 111, ISt Seasesd
JAMES W. BROWN,
WILLIAM BUCKINGHAM, JR,
VICTOR H. BURKE,
MONTGOMERY L. CLASON,
EDWARD N. COPPOLA,
MARCIA E. DANIELS,
MICHAEL C. DANTZER,
JOHN F. DARGIN, 111, FReaeaveed
RONALD C. DECKER,
CHARLES R. DORSEY,
HARRY E. DROTTZ,
RICHARD G. ERKES, ISt Sreeesd
GARY L. FRASER,

R. GAYLE FULTS,
MICHAEL R. GODBEY,
DENNIS W. GREER,
GEORGE V. HANSON, JR,
ILENE M. B. HAWKES,
DAVID V. KRAMER,
TOMMY M. KRAMER,
EMILY A. LIEOU,

GAIL M. LOFDAHL,

PETE N. MARQUEZ, JR,
RANDY S. MCMULLEN,
ROBERT C. MELLERSKI,
FREDERICK G. MILLNIK, FieScareed
CLIFFORD MINER, JR, EReeeaeecd
JOAN H. MORGAN,

DORIS J. MURRAY,
EDWIN L. NEGRON,
RICHARD E. NIELSEN,
WILLIAM T. PALFREY,
RICHARD L. PILIBOSIAN, PR aeawesd
RICHARD D. REDMON,
RICHARD E. REW, JR, [EeSeaweed
PETER M. RICARD, IR Sraseed

HUGH H. RILEY, e arareed

THOMAS LEROY SCOGGIN, Feaearsed
WILLIAM M. SEATON,
DAVID L. SIMPSON,
ALLEN L. SMITH,

JAMES A. SMITH,

VOYSEL SMITH,

RANDALL REA TANKSLEY,
ROBERT E. TORN, eS8 asesd
ANDREW L. TRAYWICK,
ALLEN N. VICKREY,

KIM M. WALKER,
GEORGE A. WARD,

DANA F. WHITE,

BRENDA S. WHITMER XXXX
LAN R. YONEDA,

THE FOLLOWING OFFICERS FOR APPOINTMENT IN
THE REGULAR AIR FORCE UNDER THE PROVISIONS
OF SECTION 531, TITLE 10, UNITED STATES CODE,
WITH A VIEW TO DESIGNATION UNDER THE PROVI-
SIONS OF SECTION 8067, TITLE 10, UNITED STATES
CODE, TO PERFORM THE DUTIES INDICATED, PRO-
VIDED THAT IN NO CASE SHALL ANY OF THE FOLLOW-
ING OFFICERS BE APPOINTED IN A GRADE HIGHER
THAN MAJOR.

CHAPLAINS

RICHARD L. BLANTON,
KENT E. BRYANT,

JAMES W. BYINGTON,
RICHARD J. DAVIS,
FANNALOU GUGGISBERG,
JOE F. JOHNSTON, FReararecd
WAYNE R. KNUTSON, JR, Ftararsd
BENNIE R. LIGGINS, FR8easeed
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JAMES A. MARTINEZ,
LESLIE G. NORTH,
JEREMIAH C. ORIORDAN,
MACK R. PAINTER, JR,

DANNY C. RIGGS,

JACK D. RITSEMA,
FROILAN A. SALUTA,
JAMES CHARLES SEAMAN,
BILLY EARL WAYNE SIMMONS,
LAWRENCE E. WALLING,
ROGER 8. WINBURG,

JUDGE ADVOCATE

JOHN A. AVERETT,
JONATHAN A. BASTEN,
ROBERT BLEVINS,
CAROL L. BRENNECKE,
ANNE L. BURMAN,

W. WILSON BURR,

ALVIN CHASE,
TERRENCE P. DERMOTT, ERearaveed
MARK B. DEVEREAUX,
CHRISTOPHER R. DOOLEY, FRtSvassd
ROBERT A. FEDERICO,
DANIEL B. FINCHER,
DWIGHT R. HITT,

BRIAN J. HOPKINS,
FRANCIS J. LAMIR,
BLANE B. LEWIS,
DONALD G. MCKINNEY,
LARRY T. MCRELL,
TONY E. MONTGOMERY, FieScareed
DIXIE A. MORROW,
DAVID J. MOUSSETTE,
JOHAN M. S. MULLER,
SAMUEL C. MULLIN, I1I,
THOMAS J. NIED,
WILLIAM E. J. ORR,
SUZANNE PETERS,

GLEN K. RICHARDSON,
ALBERT A. RINGGENBERG,
MICHAEL E. SAVAGE,
DONALD D. SELF,
WILLIAM T. SHEARER, III,
CRAIG A. SMITH,
ROBERT W. SNIVELY,
DAVID E. SPROWLS,
ROBERT L. THOMAS,
MARC W. TROST,
DOUGLAS E. WADE,
CARLA S. WALGENBACH,
ROBIN D. WALMSLEY,
JAMES R. WISE,

NURSE CORPS

SANDRA H. ALFORD,
JANET M. BARRETT,
LINDA A. BLAINE,
ELIZABETH L. BOWERS,
ELAINE L. BRADEN,
MARILYN R. BRANDT,
BRENDA S. BROWN,

DIANA L. CHRISTIAN,
CLETA L. DEMPSEY,
SHERRY A. DERDAK,
BONNIE L. DUNCAN,
KATHLEEN A. FITZGERALD,
MARGARET R. FITZGERALD, [ Srareed
SUSAN S. FOSTER,
ROSALYN V. GARDINER,
EUGENIO GOITIA, JR, FeSeased
MARGARET A. GRIFFIN, Ftearaceed
YVONNE L. GRINER,
ELAINE C. HIMES,

DONNA M. HOUF,

ALBERT S. JONES, JR,
JUNE M. JONES, [ arareed
MARGARET A. KAHLER,
SUSAN M. LAHAIE,
BARBARA C. MARTINEZ,
MARY L. MCELROY,
MAUREEN A. MCHUGHCASTRO,
CYNTHIA A. MCKINNIE,
LINDA F. MILLERHAMMONDS,
LINDA S. MITCHELL,
KAREN M. MUTZ,
BARBARA AG NEDERVELT,
KENNETH D. OEFINGER,
JOE L. PATRICK, e aeeed

NANCY L. PETRASEK,
MARY A. PROSYNIUK,
SANDRA B. RAUSCH,
DAVID A. ROCK,

CHARLES R. ROUNTREE, P Scassed
ROGER W. SCHLINDWEIN,
MARY J. SNYDER,
KATHLEEN M. TAYLOR,
LINDA K. TAYLOR,

GAIL M. THERRIEN,
KEIKO L. TORGERSEN, Egparaeesd
WENDY C. WALTERS,
DEBORAH A. WHITE,
GREGORY WILLIS,

MEDICAL SERVICE CORPS

THOMAS C. ARDOLINE,
REGINALD L. BOND,
GEORGE B. DAVIS,
ROY B. DEITLE,
JOSEPH F. M. ETHIER, Jearasesd
HARRY FLEMING,
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HOWARD D. GOOGINS FeSeessed LAWRENCE D. BARNUM, e grereed STEPHANIE F. MCCANN, FEeaRaveed
WILLIAM T. MACORKINDALE, B8 Sweed ELIZABETH A. BERNTSEN, B0 Svaeeed MICHAEL J. MCNAMARA,
TERRY M. OAKS FRguawed REX S. BRENNAN, FRErassd THOMAS J. PARRY ,EEEeEseed
DONALD A. PERRO,FREeBerd ROBIN L. CHERRY FPe8vaveed DANNY R. PERSON, BRaeaeed
GILBERT J. PILKINGTON, JR Fraressed HUGH W. CHRISTENSEN, LAURA L. POOLE,
DAVID L. QUICK, egveeed TIMOTHY L. COBB, JACKIE D. REEDER, Feeaeaveed
DAVID A. ROSHIO, FReETaeN DONALD A. COERVER, RENALD ROUILLARD,
GEORGE W. SHERMAN F20878weel RONALD R. COOPER, FES8v87e0d CARI A. SHERRIS, FERSTewead
GEORGE L. SMALL, FieavS9eN CHARLES A. CULVER, RICHARD F. STEINER, RS
TIMOTHY Z. SMITH, earavesd MICHAEL K. DOWNEY ., FRREeawed BRENDA D. THOMPSON. FEvaeaneed
JACKIE K. TARKINGTON, ALAN L. EDWARDS, JOHN F. WARD, FEeeReseid
THOMAS G. GIVENS, Ferad TERRY D. WEAVER, FRPareeedd
BRIAN J. HARMS, RS awed JAY A. WENIG, 8 areed
A RS N CORED LARRY L. ISOM, SRS JAMES F. WILLIAMSON, ERSreveed

FERNANDO BARJA, JR Feee0eweed PATRICK N. JOHNSON FeSrareed RICK W. WILSON, FRaraveed
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