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Public Law 100-679

100th Congress
An Act
To amend and extend the Office of Federal Procurement Policy Act, and for other ~_ Nov. 17, 1988
purposes. [8S. 2215]

Be it enacted by the Senate and House of Representatives of the e . cpoio .

United States of America in Congress assembled, ll:r?cur;ment
ot

SECTION 1. SHORT TITLE. A;I:gdmenta of

This Act may be cited as the “Office of Federal Procurement }i{sc 401 note.
Policy Act Amendments of 1988”.

SEC. 2. POLICY; FINDINGS AND PURPOSE.

(a) PoLicy.—Section 2 of the Office of Federal Procurement Policy
Act (41 U.S.C. 401) is amended by stnkmg out “the Congress” and
“the United States Government”’.
(b) Finoings AnD Purpose.—Section 3 of the Office of Federal
Procurement Policy Act (41 U.S.C. 402) is amended in subsectmn (a)
by inserting “‘Government-wide” before “procurement policies’.

SEC. 3. AUTHORITY AND FUNCTIONS OF THE OFPP ADMINISTRATOR.

(a) In GeNerAaL.—Section 6 of the Office of Federal Procurement
Policy Act (41 U.S.C. 405) is amended—

(1) in subsection (a), by striking out “which shall be imple-
mented in the single system of Government-wide procurement
regulations and shall be” and inserting a period and the follow-
Mol s ""m;u“““l"‘, fon called the Fedecal

ent- procurement tion e
Acquisition Regulation and shall be
S Te. Meeeting aftie: “Gasaly r” the following:
y manne ollowing: “,
including any such regulations, procedures, and forms as
are necessary to implement preacnbed pohcy initiated by
the Adn:umsl:rator under subsection (a),”;
by striking out “may”’ and mserhng “

(8) in subsectlon (d) by striking out paragraphs (4) and (5) and
inserting the following:

“(4xA) prowdmg for and directing the activities of the com-

puter-based F' Procurement Data System (including
recomme! to the Administrator of General Services a
sufficient for such activities), which shall be located

in the General Services Administration, in order to adequately
collect, develop, and disseminate procurement data; and
“(B) ensuring executive agency compliance with the record

requirements of section 19;
(5) providing for and directing the activities of the Federal
tion Institute (including recommending to the Adminis-
trator of General Services a sufficient budget for such
activities), which shall be located in the General Services
Administration, in order to—

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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“‘A) foster and promote Government-wide career
management amrmgrs.ms for a professional procurement

work force;
Research and “B) pmmote and coordinate Government-wide research
development. and studies to im the procurement process and the
laws, policies, regulations, ures, and forms
rela to cies;”; and

i Manage-
mentandBudguLandmthmﬂhhmmththeheadofthe

agency or agencies concerned,”.
(b) ReaUTHORIZATION.—Section 11 of such Act (41 U.S.C. 410) is
nmmdedbysmkmgout“foreachofthethreesuooeedmgﬁscal
years” and mnmtng“suchm:msasmayheneceasaryforeach

succeeding fiscal year”.
41 USC 403. (©) Conmmmc Amnmr—Sechon 4 of such Act is amended
by striking oul and redesignating hs (5)

through (11) as paragrapba (4) thmugh (10), respectively.
SEC. 4. FEDERAL ACQUISITION REGULATORY COUNCIL.

The Office of Federal Procurement Policy Act is further amended
by adding at the end the following:

“FEDERAL ACQUISITION REGULATORY COUNCIL

41 USC 421. “Skc. 25. (a) EstaBLisHMENT.—There is established a Federal Ac-
quisition Regulatory Council (hereinafter in this section referred to
as the ‘Council’) to assist in the direction and coordination of
Government-wide procurement poli and Government-wide
procurement regulatory activities in the Federal Government.

“(b) MemseRsHIP.—(1) The Council shall consist of the Adminis-
trator for Federal Procurement Policy and—
“(A) the Secretary of Defense,
an‘;(B) the Administrator of National Aeronautics and Space;

“/C) the Administrator of General Services.

“(2) Notwithstanding section 205(d) of the Federal Property and
Administrative Services Act of 1949, the officials specified in sub-
parasrapl:n(A),(B).and(Clof h(l)moa‘ydeslgnatetoserve

attend meetings of the cil in place of that official (A) the
oﬁt:lal assigned by statute with the responsibility for acquisition
policy in each of their respective agencies; or (B) if no of such
agency is assigned by statute with the responsibility for acquisition
policy for agency, the official designated pursuant to section
lﬂajofthuAct.Nootharaﬁcmloremployeemaybedemgnatedto
serve on the Council.

Regulations. “(c) Funcrions.—(1) Subject to the provisions of section 6 of this
Act, the General Services Administration, the Department of De-
fense, and the National Aeronautics and Space Administration,
pursuant to their respective authorities under title III of the Federal

and Administrative Services Act of 1949 (41 U.S.C. 251, et
chapters 4 and 137 of title 10, United States Code, and the
NahmalAeronau tics and Space Act of 1958 (42 US.C. 2451, et seq.),
shall jointly issue and maintain in accordance with subsection (f) of
thlasechmaamgle(:wernmentmﬁepmmrementmgulahon,tobe
known as the ‘Federal Acquisition Regulation’.
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“(2) Any other regulations relating to procurement issued by an
executive agency shall be limited to (A) regulations essential to
implement Government-wide policies and procedures within the
agency, and (B) additional policies and procedures required to satisfy
the specific and unique needs of the agency.

“(3) The Administrator, in consultation with the Council, shall
ensure that procurement regulations promulgated by executive
agencies are consistent with the Federal Acquisition Regulation and
in accordance with the policies set forth in section 2 of this Act or
any policies issued pursuant to section 6(a) of this Act.

“(4XA) Under procedures established by the Administrator, a
person may request the Administrator to review any reg‘nlatmn
relating to procurement on the basis that such regulation is
inconsistent with the Federal Acquisition Regulation.

“(B) Unless the request is frivolous or does not, on its face, state a
valid basis for such review, the Admm:strator shall complete such a
review not later than 60 days after receiving the request. The time
for completion of the review may be extended if the Administrator
determines that an additional period of review is required. The
Administrator shall advise the requester of the reasons for the
extension and the date by which the review will be completed.

“(5) If the Administrator determines that a regulation relating to
procurement is inconsistent with the Federal Acquisition Regula-
tion or that the regulation should otherwise be revised to remove an
inconsistency with any policies issued under section 6(a) of this Act
or the policies set forth in section 2 of this Act, the Administrator
shall rescind or deny the promulgation of the regulation or take
such other action authorized under section 6 as may be necessary to
remove the inconsistency. If the Administrator determines that such
a regulation, although not inconsistent with the Federal Acquisition
Regulation or such policies, should be revised to improve compliance
with such Regulation or policies, the Administrator shall take such
action authonwd under section 6 as may be necessary and
ap)

'(6) The decisions of the Administrator shall be in writing and  Public
fubhcly available. The Administrator shall provide a listing of information.
ecisions in the annual report to Congress required by section 8
of' this Act.

“(d) ApprrioNAL RESPONSIBILITIES OF MEMBERSHIP.—Subject to the
authority, direction, and control of the head of the agency con-
cerned, each official who represents an agency on the Council
pursuant to subsection (b) shall—

‘(1) approve or disapprove all regulations that are, after 60
after the date of enactment of this section, proposed for

lic comment, promulgated in final form, or otherwise made
effective by such agency relating to procurement before such
ion may be promulgated in form, or otherwise

made effective, except that such official may grant an interim
approval, without review, for not more than 60 days for a

procurement regulation in wurgent and compelling cir-
cumstances;

ces;
“(2) carry out the r%ponmbﬂmes of such agency set forth in
chapter 35 of title 44, United States Code, for each information
collection request (as that term is defined in section 3502(11) of
title 44, United States Code) that relates to procurement rules
or regulations; and
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‘“(8) eliminate or reduce (A) any redundant or unnecessary
levels of review and approval, in the procurement system of
such agency, and (B) redundant or unnecessary procurement
regulations which are u.nigue to that agency.

The authority to review and approve or disapprove regulations
under paragraph (1) of this subsection may not be delegated to any
person outside the office of the official who represents the agency on
the Council pursuant to subsection (b).

“(e) GoverNING Poricies.—All actions of the Council and of mem-
bers of the Council shall be in accordance with and furtherance of
tlgmlﬁé? of section 2 and the policies prescribed under section 6(a)
0 ;

“(f) GENErAL AuTHORITY WrTH RESPECT T0 FAR.—Subject to sec-
tion 6(b), the Council shall manage, coordinate, control, and monitor
the maintenance of, and issuance of and changes in, the Federal
Acquisition Regulation.

“(g) ReporTS.—The Administrator for Federal Procurement Policy

~ (1) publish a report within 6 months after the date of enact-
ment of this section and every 6 months thereafter relating to
the development of procurement regulations to be issued in
accordance with subsection (c) of this section;

“(2) include in each report published under paragraph (1)—

*(A) the status of each such regulation;

3 “(tBJ t&mtieacription of those regulations which are required
y 8 ;

"((tl) a descn'}llattior_nt 1:'11‘ the mt%thOdls: by which publli:- com-
ment was s0 with regard to each proposed regulation in
accordance :%th section 22 of this Act, and to the extent
appropriate, sections 3504(h) and 3507 of title 44, United
States Code;

‘D) regulatory activities completed and initiated since
thg(lEaftregulareportti;o lici ractices, and f¢

ns, policies, procedures, p and forms
that are under consideration or review by the Office of
Federal Procurement Policy;

“(F)ts whether the regulations have paperwork require-
ments;

“(G) the made in promulgating and implement-
ing the Federal Acquisition tion; and

‘(H) such other matters as Administrator determines

(gouldbe&se&ll;and thin 180 days after the date of th

“(3) report ngress withi y8 r the of the
enactment of this section, in consultation with the Adminis-
trator of the Office of Information and Regulatory Affairs,

“(A) the extent of the paperwork burden created by the
Federal procurement an

“(B) the extent to which the Federal procurement system
can be streamlined to reduce unnecessary paperwork while
at the same time maintaining recordkeeping and reporti
requirements necessary to ensure the integrity an
accountability of the system.”.

SEC. 5. COST ACCOUNTING STANDARDS BOARD.,

(a) AMENDMENT.—The Office of Federal Procurement Policy Act is
further amended by adding at the end thereof the following:
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““COST ACCOUNTING STANDARDS BOARD

“Sec. 26. (a) EsrasLisuMeNT; MEMBERSHIP; TERMS.—(1) There is 41 USC 422.
gsmhlmhedwlthmtheOfﬁmofFedaraleremgntPohcyan

uding
na(ﬂunrman, 4 members, all of whom shall have experience in
o Government contract cost accounting, and who shall be appointed as

“(A) two representatives of the Federal Government—

‘(i) one of whom shall be a representative of the Depart-
ment of Defense and be appointed by the Secretary of
Defense; and

“(u)omofwhomahallheanol’ﬁceroremployeeofthe

Services Adminis-

General appointed by the
trator of General Services; and
“(B) two mdxvﬂuals from the private sector, each of whom
shall be appointed b; r and—
ml‘;(l)oneofwgomshallbeareptesentauveofmdustry*
“(ix)mmofwhomshsllbeparhcuhrlyknowledgeable
about cost accounting problems and systems.
“(2XA) The term of office of each of the members of the Board,

years, except

"(i)ofﬂ:emmalmemhem.twoahallbeappomtedfortermaof
two years, one shall be appointed for a term of three years, and
one shall be appointed for a term of four years;

‘i) any member appointed to fill a vacancy in the Board
shall serve for the remainder of the term for which his prede-
cessor was appointed; and

“(iii) no individual who is appointed under paragraph (1XA) of
this subsection shall continue to serve after ceasing to be an
officer or employee of the agency from which he or she was

appointed.
“(B) A vacancy on the Board shall be filled in the same manner in
whmhﬂleongmalappomhnentmmade.

"(b) Senior Starr.—The Administrator, after consultation with
mnzanexecuhve secretary and two additional
t regard to the provisions of title 5, United
S\‘.nteaCode, appointments in the competitive semce,and
mymsuchemnloyeeamthoutlgn:dtoﬂlepmmonsofchapter
51 and m:bchapter III of of such title relating to classi-
ﬁmhmand Schedule pay rates, except that no individual
appointed may receive pay in excess of the annual rate of basic
WmnlﬂeforGS—lBof the General Schedule.
) OrHER STAFF.—The Administrator may appoint, fix the com-
pensation, and remove additional employees of the Board under the
provisions of title 5, United States Code.

“(d) DETAILED AND TEMPORARY PERSONNEL.—(1) The Board may
use, without reimbursement, any personnel of a Federal agency
(with the consent of the head of the agency concerned) to serve on
advisory committees and task forces to assist the Board in carrying
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out the functions and responsibilities of the Board under this
section.

“(2) The Administrator, after consultation with the Board, may
procure temporary and intermittent services under section 3109(b)
of title 5, United States Code, of personnel for the purpose of serving
on advisory committees and task forces to assist the Board in
carrying out the functions and responsibilities of the Board under
this section.

“(e) CompENsATION.—Except as otherwise provided in subsection
(a), the members of the Board who are officers or employees of the
Federal Government, and officers and employees of other agencies
of the Federal Government who are under subsection (d)1),
shall receive no additional compensation for services, but shall
continue to be compensated by the employing Department or agency
of such officer or employee. Each member of the Board appointed
from private life shall receive compensation at a rate not to exceed
the daily equivalent of the rate prescribed for level IV of the
Executive Schedule for each day (including travel time) in which the
member is engaged in the actual performance of duties vested in the
Board. Individuals hired under subsection (dX2) may receive com-
pensation at rates fixed by the Administrator, but not to exceed the
daily equivalent of the rate prescribed for level V of the Federal
Executive Salary Schedule under section 5316 of title 5, United
States Code, for each day (including travel time) in which such
appointees are properly engaged in the actual performance of duties
under this section. While serving away from homes or the
place of business, Board members and ﬂ]mﬁpomi:eea serving on
an intermittent basis under this section be allowed travel
gﬁenses in accordance with section 5703 of title 5, United States

e.

“(f) Cost ACCOUNTING STANDARDS AUTHORITY.—(1) The Board
shall have the exclusive authority to make, promulgate, amend, and
rescind cost accounting standards and interpretations thereof de-
signed to achieve umformlty and consistency in the cost accounting

governing measurement, assignment, and allocation of
costs to contracts with the United States.

“(2) Cost accounting standards promulgated under this section
shall be mandatory for use by all executive agencies and by contrac-
tors and subcontractors in estimating, accumulating, and redportmg
costs in connection with pricing and administration of, and settle-
ment of disputes concerning, all negotiated prime contract and
subcontract procurements with the United States in excess of
$500,000, other than contracts or subcontracts where the price
negotiated is based on (A) established catalog or market prices of
commercial items sold in substantial quantities to the general
public, or (B) prices set by law or regulation.

“(8) Not later than 180 days after the date of enactment of this
section, the Administrator, after consultation with the Board, shall
prescribe rules and prooedures governing actions of the Board under
this section. Such rules and procedures shall require that any cost
accounting standard prom ted, amended, or rescinded (and
interpretations thereof} shall be adopted by mqlonty vote of the
Board members.

“(4) The Board is authorized—

‘(A) to exempt classes or categories of contractors and sub-
contractors from the requirements of this section; and
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“(B) to establish procedures for the waiver of the require-
ments of this section with respect to individual contracts and
subcontracts.

“(g) REQUIREMENTS FOR STANDARDS.—(1) Prior to the promulgation
under this section of cost accounting standards and interpretations
thereof, the Board shall—

“(A) take into account, after consultation and discussions with
the Comptroller General and professional accountmg organiza-
tions, contractors, and other interested parties

“(i) the lgw.lb&tble costs of implementation, including infla-
tionary e , if any, compared to the probable benefits;

(i) the advantages, disadvantages, and improvements
anticipated in the pricing and administration of, and settle-
ment of disputes concerning, contracts; and

"(iii) the scope of, and alternatives available to, the action

(B) i"0becltak;'.:nlllx'ah rt in the Federal Registe
“(B) prepare and pu a report in the Fede r on Reports.
the issues reviewed under paragraph (1XA); Federal

“(CXi) publish an advanced notice of pmposed rulemaking in H"g‘?“’:
the Federal Register in order to solicit comments on the report F'“ed].;f:ltm'
pre pursuant to subparagraph (B); Register,

“(ii) provide all parties affected a penod of not less than 60 publication.
days after such publication to submit their views and com-
ments; and

“(iii) during this 60-day period, consult with the Comptroller
General and consider any recommendation the Comptroller
Ger(%lial m:gsﬁnake ot:d of such posed rulemaking th

5 pu a notice such pro in the Federal
Federal ter and provide all glames affected a period of not Eg“’“’; 1
less than 60 days after such publication to submit their views s
and comments.

“(2) Rules, regulations, cost accounting standards, and modifica- Effective date.
tions thereof promulgated or amended under this section shall have
the full force a.nd effect of law, and shall become effective within 120
days after subhcatlon in the Federal Register in final form, unless
the Board determines a longer period is necessary. Implementahon
dates for contractors and subcontractors shall be determined by the
Board, butmnoeventshallsuchdatesbelaterthanthebmmng
of the second fiscal year of the contractor or subcontractor r the
standard becomes effective. Rules, regulations, cost amountl.ﬁ
standards, and modifications thereof promulgated or amend
under this section shall be accompanied by prefatory comments and
by illustrations, if necessary.

“(3) The functions exercised under this section are excluded from
the operation of sections 551, 5563 through 559, and 701 through 706
of title 5, United States Code.

“(h) ImPLEMENTING REGULATIONS.—(1) The Board shall promul-
gate rules and regulations for the implementation of cost accounti
standards promulgated or interpreted under subsection (f). Suc
regulations shall be incorporated into the Federal Acquisition Regu-
lation and shall require contractors and subcontractors as a condi-
tion of contracting with the United States to—

“(A) disclose in writing their cost accounting practices, includ-
mgmethodsofdmtugumhngdnectcoatsfrommdlrectcosts
and the basis used for allocating indirect costs; and

“(B) agree to a contract price adjustment, with interest, for
any increased costs paid to such contractor or subcontractor by
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theUmtedStatesbymsonofa in the contractor’s or
subcontractor’s cost WW or by reason of a
failure by the contractor or tractor to comply with ap-

i cost accounting standards.

If the United States and a contractor or subcontractor fail to
agree on a contract price adjustment, incl whether the con-
tractor or subcontractor has complied with the applicable cost

accounting standards, the disagreement will constitute a dispute
under the Contract Disputes Act (41 U.S.C. 601).

“@3) contract price adjustment undertaken pursuant to para-
ph (1 )nha]lhemade,whereapphmhle, on relevant contracts
g:wmn United States and the contractor that are subject to the
cost accounting standards so as to protect the United States from
yment, in wﬁe,ofmcreasedmsts(asdeﬁnedbythe
Emﬂ),lnnomae the Government recover costs greater than
themmeaaedmt(nsdeﬁnedb the Board) to the Government, in
nm,ontherelevantmntmctssub)ecttothepneeadjust-
the contractor made a change in its cost accounting
practices of which it was aware or should have been aware at the
hmenfthepmnegmtmnandwhmhltfmledtodmcloaemﬂ:e
Government.
“(4) The interest rate applicable to any contract price adjustment
shall be the annual rate of interest establi under section 6621 of

Suchmtermtaha]lnmmefmmthehmepaymentsofthemcreased
costs were made to the contractor or subcontractor to the time the
United States receives full com ion for the price adjustment.
“(i) RerorTs T0 CONGRESS.— Board shall report to the Con-
gress not later than one year after the date of enactment of this
section, and annually thereafter, with respect to the activities and
operations of the Board under this section, together with such
recommendations as it considers appropriate.
“@) Errecr oN OrHER STANDARDS AND REGULATIONS.—(1) All cost
standards, waivers, exemptions, interpretations, modi-
fications, rules, and regulations promulgated by the Cost Accounting
Standards Board under section 1901' DefenseProductlon Act of
1950 (50 U.S.C. App. 2168) shall remain in effect unless and until
su or rescinded by the Board pursuant to this

“@) _cost accounting standards referred to in paragraph
(l)ahall to the provisions of this Act in the same manner
ulgated by the Board under this Act.

g The Administrator, under the authority set forth in section 6
ot‘th:sAct,shallemmthatnoregulatmnurproposedregulatwnof
an executive agency is inconsistent with a cost accounting standard
promulgated or amended under this section by rescinding or deny-
ing the pmmulganon of any such inconsistent regulation or pro-

regulab,on taking such other action authorized under
section 6 as appropriate.
mimharethesubjectot‘matmountingstandmﬂs
promulgated under this section shall not be subject to regulations
that are established by another executive agency that differ from
such standards with respect to the measurement, assignment, and
allo‘(t:kt;tilmofsuc]u:m:ts.F ” p
“(k) ExamMivaTiONS.—For the purpose of determining whether a
contractor or subcontractor has complied with cost accounting
standards promulgated under this section and has followed consist-

é
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anﬂy the contractor’s or subcontractor’s disclosed cost accounting
mthonmdmpresentahveofthehsadoftheagency
mmed,?theoﬂim of inspector general established pursuant to
the Inspector General Act of 1978, or of the Comptroller General of
the United States shall have the right to examine and make copies
of any documents, papers, or records of such contractor or sub-
contractor relating to compliance with such cost accounting

“&Ammmm oF APPROPRIATIONS.—There are authorized to
mchmasmayhemrytomrryoutthe

provisions of this section.”.
(b)GummmuAmnm'r.—Sechon 719 of the Defense Produc-
tion Act of 1950 (50 U.S.C. App. 2168) is repealed.

SEC. 6. PROCUREMENT INTEGRITY.

(a) AMeNnDMENT.—The Office of Federal Procurement Policy Act is
further amended by adding at the end the following:

“PROCUREMENT INTEGRITY

“Sec. 27. (a) Prommmrrep Conpuct BY CoMPETING CONTRACTORS.— 41 USC 423.
During the conduct of any Federal agency procurement of property
or services, no competing contractor or any officer, employee.ahalﬂ
resentative, agent, or consultant of any competmg contractor

ﬁ; make, directly or indirectly, any offer or promise of
ﬁltureemphymentorbuanensopportumtyto,orengage,dl-
rectly or indirectly, in discussion of future employment or
business opportunity wil aﬂ, any procurement official of such

agency;
“(2) offer, give, or promise to offer or give, directly or in-
directly, anyofﬂo;gdgrahnty.orotherMngofvaluemany

procurement
“(3) solicit or obtain, directly mdlrect.ly from any officer or

employee of such agency. totheawardofaoontractany

proprietary or source sefe.gaon information regarding such

‘(Ig) Pmnmm Conpuct BY ProcUREMENT OFFicIALS.—During
themnductofanyFederalagencypmcuremeutofpmpertyor
qmmumment official of such knowingly—
“(l) solicit or accept, directly or lmectly any promise of
t or business opportunity from, or engage,
duecﬂy , in any discussion of future employment or
business opportu.m with, any officer, employee, representa-
tive, tant of a mml{:n
“(2);&1: for, demand, exact, solicit, seek. accept. receive, or
receive, directly or mdlrectly money, tuity, or
:ﬁ thing of value from any officer, mﬂg{omngpﬁnt;{we,
agent, or consultant of any competing contractor for such
procurement; or
“(3) disclose any proprietary or source selection information
regarding such procurement directly or indirectly to any person
other than a person authorized by the head of such agency or
the contracting officer to receive such information.
“(c) DiscLosure 10 UNAUTHORIZED PERSONS.—During the conduct
of any Federal agency t of perty or services, no
person who is given authorized or unau access to propri-
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:ht:.l]'ly or source selection information regarding such procurement,
knowingly disclose such information, directly or indirectly, to
any person other than a person authorized by the head of such
agency or the contracting officer to receive such information.

“(d) CERTIFICATION AND ENFORCEMENT MATTERS.—(1) A Federal
agency may not award a contract for the procurement of property or
services to any competing contractor, or agree to any modification or
extension of a contract, unless the officer or employee of such
contractor responsible for the offer or bid for such contract, or the
modification or extension of such contract, as the case may

““(A)i) certifies in writing to the contracting officer respon-
sible for such contract that such officer or employee of the
competing contractor has no information concerning a violation
or possible violation of subsection (), (b), (c), or (e), or applicable
implementing regulations, pertaining to such procurement; or

‘(ii) discloses to such contracting officer any and all such
information and certifies in writing to such contracting officer
that any and all such information has been disclosed; and

“(B) certifies in writing to such contracting officer that each
officer, employee, agent, representative, and consultant of such
competing contractor who has participated personally and
substantially in the preparation or submission of such %id or
offer, or in such modification or extension of such contract, as
the case may be, has certified to such competing contractor that
he or she—

“(i) is familiar with, and will comply with, the require-
ments of subsection (a) and applicable implementing regula-
tions; and

“(ii) will report immediately to the officer or employee of
the competing contractor responsible for the offer or bid for
any contract or the modification or extension of such con-
tract, as the case may be, any information concerning a
violation or ible violation of subsection (a), (b), (c), or (e),
or such applicable implementing regulations, pertaining to
such procurement.

“(2) A Federal agency may not award a contract for the procure-
ment of property or services, or agree to any modification or exten-
sion of any such contract, unless the contracting officer responsible
for such nt—

“(A) certifies in writing to the head of such agency that the
contracting officer has no information concerning a violation or

ible violation of subsection (a), (b), (¢), or (e), or applicable
lm?lementing regulations, pertaining to such procurement; or

“(B) discloses to the head of such agency any and all such
information and certifies in writing that any and all such
information has been disclosed.

“(3) The head of a Federal agency may require any procurement
official or any competing contractor, at any time during the conduct
of any Federal agency procurement of property or services—

‘“A) to cert.ilziin writing to the gead of such cy that such
procurement official or the officer or employee o% the competing
contractor responsible for the offer or bid for such contract or
the modification or extension of such contract, as the case may
be, has no information concerning a violation or possible viola-
tion of subsection (a), (b), (c), or (e), or applicable implementing
regulations, pertaining to such procurement; or
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““(B) to disclose to the head of such agency any and all such
information and to certify in writing that any and all such
information has been disclosed.

‘(4) If a procurement official leaves the Government during the

conduct of such a nt, such official shall certify that he or
she undemtands - continuing obhgahon not to disclose propri-
or source selection
“( Fwthepmmofenfumngther&nnmmentsofthmsechon,
the contracting rmﬂmbl fortheconductofaprocurement
ahn]lmnmtam,anpart

“‘A) all certifications made pmcu.tement officials and
mmpd:ngymntmcﬁom mth mgm-d to such procurement, as

)areco:dofallpemnswhohavebeenauthonmdbythe Records.
head of the agency or the contracting officer to have access to
pmpnetary or source selection information regarding such

: t!-J Anypetmnmahngaeemﬂmhon required by this subsection Fraud.
shall be notified of the applicability of section 1001 of title 18,
United States Code, to false, fictitious, or fraudulent statements in
such certification.

“(TNA) This subsection onlymcontmcts, extensions, and
modifications in excess of $

"(B)“('l'il)lssuhaechmneednotbeap{:hedtoaconh-at::t;al

with a foreign government or an international organiza-
e Tt £ sasion IS of thp TRcel Propecty ani
ures pursuan c an
Administrative Services Act of 1949 or section 2304(cX4) of title
lozUmtedStabeacode;or
(i) in an exceptional case, when the head of the Federal
mmmddeterm inwﬁtingthatthissnbsectm'n
be waived pursuant procedures and criteria
established in lmplemenhng regulatwna issued pursuant to
subsection (m) and notifies the Congress in writing of such
determination.

The authority to make determinations under clause (ii) of this
ml?armphmaynotbedelegnted.

e) RESTRICTIONS ON GOVERNMENT OFFICIALS AND EMPLOYEES.—
No Government official or employee, civilian, or military, who has
mwmlynndsuhatanhaﬂymthemnductofany

procurement or who has personally reviewed and
apwmadtheaward,modx.ﬁmhon,orext&nmonofanyoontmctfor
such procurement shall—

"(l)parht:lpatemany manner, as an officer, employee, agent,
or representative of a competing contractor, in any negotiations
laadmglaotheaward,modxﬁmhnn,orextenmonofamntmctfor

participate penonnlly and substantially on behalf of the
contractor in the performance of such contract,

during iod ending 2 after the last date such individual
i personally substantially in the conduct of such
t or personally reviewed and the award, modi-

orextemofanymntmctfor procurement.
‘(t)(hnnmn PeNALTIES.—(1) Regulations issued pursuant to
subsection (m) shall require that each contract awarded by a Federal
agency contain a clause specified in such regulation that provides
appropriate coutractual penalties for conduct of any competing
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contractor prohibited by subsection (a) and for any such conduct of
any officer, employee, agent, representative, or consultant of such
contractor.

“(2) The following remedies are authorized to be included in, and
shall be considered in the development of, such regulations:

“(A) Denial of payment of all or any portion of the profit
component of amounts otherwise payable to the contractor by
the Federal agency under the contract and recovery of all or
any portion of the e&)roﬁt component of amounts paid to the
contractor by the Federal agency under the contract.

“(B) Termination of the contract for default.

“(C) Any other apxropnat.e penalty.

“(g) ADMINISTRATIVE AcTioNs.—(1) If an agency receives a disclo-
sure of information pursuant to subsection (d) or otherwise receives
or obtains information providing a reaaonahle basis to believe that
an officer, employee, agent, representative, or consultant of a
competing contractor has knowingly violated the requirements of
this section—

“(A) in the case of a procurement in which a contract has not
been awarded, the agency shall determine whether to terminate
the procurement or take other appropriate actions;

“(B) in the case of a procurement with respect to which a
contract has been awarded, the agency shall determine whether
to void or rescind the contract, to terminate the contract for
default, to impose sanctions upon the contractor, or to permit
the contractor to continue to perform the contract, subject to
review in accordance with, and to the extent provided in, the
Contract Disputes Act of 1978, or to take other appropriate
actions; and

“(C) if the agency determines that such a knowing violation
has occurred, the agency, pursuant to procedures specified in
the Federal Acquisition tion—

“(i) may impose an immediate suspension, and
“(ii) shall determine whether to initiate a debarment

agamst the oompetmg contractor or other person who commit-
(muchﬂo R t official of a Federal h
“ rocurement o of a Federal agency who engages in
conduct prohibited by subsection (b) or (c) shall be subject to removal
or other appropriate adverse personnel action pursuant to the proce-
dures specn.ﬁedp r 75 of title 5, United States Code, or other
apphcable law or tion.

‘3) The actions taken under paragraph (1) or (2) may be sus-
pended by the agency head u t_1:von the request of the Attorney Gen-
eral pending the dmpoalt.mn of any civil or criminal actions pursuant
to ona (h) and

“(h) CrviL PENAL'I'[EB person who engages in conduct
prohibited by subsection (aJ ], (c), or (e) sha.l.l be subject to the
impogition of a civil fine in a civil action b Lght te! the United
Stntas m an appropriate district court of the States. The

a.% such civil fine for such violation may not exceed—
“(1) $100,000 in the case of an individual; or
“2) $1, 000000 in the case of a competing contractor (other
than an individual).

“(i) CriMiNAL PENALTIES.—Whoever, during the conduct of a Fed-

eral agency procurement of property or services—
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“(1) being a competing contractor or an officer, employee,
representative, agent, or consultant of a competing contractor,
knowingly and willfully solicits or obtains, directly or indirectly,
from any officer or employee of such Cy any proprie or
source selection information (as such terms are defined in
subsection (n) and in regulations prescribed pursuant to subsec-
ﬁon}é)m& o offi 1 of such kn 1

o ing an cer or employee of such agency, knowingly
and wi y discloses or pron?:yses to disclose, dci,;ect.ly or in-
directly, to any competing contractor or any officer, employee,
representative, agent, or consultant of a competing contractor
any proprietary or source selection information,

shall be imprisoned for not more than 5 years, or fined in accord-
ance with title 18, United States Code, or both.

“(j) TramniNG.—The head of each Federal agency shall establish a
procurement ethics program for its procurement officials. The
program shall, at a minimum—

“(1) provide for the distribution of written explanations of the
provisions of subsection (b) to such procurement officials; and

“(2) require each such procurement official, as a condition of
serving as a procurement official, to certify that he or she is
familiar with the provisions of subsection (b), and will not
engage in any conduct glr:hibited by such subsection, and will
report immediately to the contracting officer any information
concerning a violation or possible violation of subsection (a), (b),
(c), or (e), or applicable implementing regulations.

“(k) Remepies Nor ExcLusive.—N in this subsection shall
be construed to limit the a(fplicability the requirements, sanc-
tions, contract penalties, and remedies established under any other
law, but no agency shall be relieved of the obligation to carry out the
requirements of this section because such agency has also applied
such other requirements, sanctions, contract penalties, or remedies.

“() No AutHoriTYy To WrrHHOLD INFORMATION.—Nothing in this
section shall be construed to authorize the withholding of any
information from the Congress, any committee or subcommittee
thereof, a Federal agency, any board of contract appeals of a Federal
agency, the Comptroller General, or an Inspector General of a
Federal agency.

_“‘i(m) Iupu:mnng Rmd(::ll?nﬂm:ls Am;d Gmnmm@ﬁ?vemmentt-
wide regulations and gui es deemed appropria ou
this section shall be issued in the Federal xoquisition Bﬂﬁon
within 180 days after the date of enactment of this section.

“(n) DEFINITIONS.—AsS used in this section:

“(1) The term ‘during the conduct of any Federal agency
procurement of property or services’ means the period begin-
ning with the development, pre‘gamtion, and issuance of a

rocurement solicitation, and concluding with the award, modi-

ication, or extension of a contract, and includes the evaluation
of bids or proposals, selection of sources, and conduct of
negot.iationa.

(2) The term ‘competing contractor’, with respect to any
procurement (including any rement using procedures
other than competitive procegurl?ce; of property or services,
means any entity that is, or is reasonably likely to become, a
competitor for or recipient of a contract or subcontract under
such procurement, and includes any other person acting on
behal} of such an entity. '
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41 USC 423 note.

41 USC 405 note,

““(3XA) The term procm'em:fnt official’ me;:s h:;xy civilian &
military official or employee of an agency wi participa
personally and substanti in the conduct of the agency
wmtmn:hﬁm udmgallotﬁc:a]sandemployaes

are respo or revmwmg or a
curement, as further defined pph£ mplementmg

‘(B) For of subparagraph (A), the term ‘employee of

Mmm a contractor, subcontractor, consultant,

moradvmer(oﬂ:erthanammpehngmntmctor)acmgon

of.orpmﬂdmgadvmeho,ﬂ:eammthmpecttoany
agency procurement conce

“(4) The term ‘contracting ofﬁeer’ means any official or em-

ployee of a Federal who has been authonzed by the
agency head or his or her to enter into, administer, or
terminate contracts and related determinations and

“5) %n term ‘Federal agency’ has the meaning provided by
section 3(b) of the Federal and Administrative Services
Act of 1949 (40 U.S.C. 472(b)).
“(6) The term ‘proprietary information’ means—
“(A) information contained in a bid or proposal;
“(B) cost or pricing data; or
Vs m‘“"“'mmé“db“““"’ s o
a con T as propri in accord-
ance with law or regulation, bytheeontractor, the head of
the agency, or the contracting office
“(7T) The term ‘source selection mt'ormat.lon means informa-
tion determined by the head of the agency or the contracting
officer to be information—

“AA) the disclosure of which mw contractor
would Jeopa:dwe the mﬁ:ﬂy or completion of

the
‘lg requu-ed by statute, regulahon, or order to
necured in a source selection file or other restricted
facility to prevent such disclosure;

as further defined by regulations issued pursuant to subsection

(m) of this section.”.
(b) ErFecrive Date.—The amendment made by subsection (a)
shall take effect 180 days after the date of enactment of this Act.

SEC. 7. PROFIT METHODOLOGY STUDY.

(a) In GeNERAL—The Administrator shall conduct a study to
develop a consistent methodology which executive agencies should

use for ing the profits earned by government contractors on
procurements, than procurements where the price is based on

price competition or on established catalog or market
prices of items sold in substantial quantities to the
general public.

(b) ContrACTORS' FINANCIAL DATA.—The methodol o% develuped
under subsection (a) shall include adequate procedures
and maintaining the confidentiality of contractors’ ﬁnancml ta.

SEC. 8. DEFINITION OF ARCHITECTURAL AND ENGINEERING SERVICES.

SedmnﬁﬂloftheFedeanmpeﬁandAdminishativeS&rvice&
Act of 1949 (40 USC. 541) is by striking out paragraph (3)
and inserting the following:
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“(8) The term ‘architectural and engineering services' means—
“(A) professional services of an architectural or engineering
nature, as defined by State law, if applicable, which are re-
quired to be performed or approved by a person licensed, reg-
istered, or certified to provide such services as described in this
paragraph;

“B) profeaslonal services of an architectural or engineering
nature performed by contract that are associated with research,
plannmg, development, design, construction, alteration, or

Pmr of real property; and

“(C) such other professional services of an architectural or

eering nature, or incidental services, which members of
the architectural and engineering profesmons (and individuals
in their employ) may logically or justifiably perform, including
studies, investigations, surveying and mapping, tests, evalua-
tions, consultations, comprehensive planmng program manage-
ment, oonceptual designs, plans and speclﬁcanons. value
engineering, construction phase services, soils engineering,
drawing reviews, preparation of operatu:g and maintenance
manuals, and other related services.”.

SEC. 9. ESTABLISHMENT OF THE COMMERCIAL PRODUCTS ADVOCATE.

The Office of Federal Procurement Policy Act is further amended
by adding at the end thereof the following:

““ADVOCATE FOR THE ACQUISITION OF COMMERCIAL PRODUCTS

“Sec. 28. There is established in the Office of Federal Procure- 41 USC 424.
ment Policy the position of Advocate for the Acquisition of
Commercial Products. The Advocate shall report directly to the
Adsm;h;l] tor. The Advocate for Acquisition of Commercial Prod-

u —

“(1) review all proposed procurement regulations and report Reports.
to the Administrator as to whether such regulations will
encourage or discourage the acquisition of commercial products
by Federal agencies;

“(2) provide recommendations to the Administrator as to
which procurement regulations should be rescinded or modified
to encourage the acquisition of commercial products; and

“(3) provide recommendations to the Admmmtmtor as to
methods of simplifying procurement regulations governing ac-
quisition of commercial products, including the most efficient
method to apply, modify, or waive the certification require-
m;x&m ot'sectlon 27 of this Act with respect to contracts for such
produ

SEC. 10. STUDY AND REPORT BY THE ADMINISTRATOR FOR FEDERAL
PROCUREMENT POLICY.

No later than April 1, 1989, the Administrator for Federal
Procurement Policy, in consultation with the Comptroller General,
shall conduct a study and submit a report to the Committee on
Governmental Affairs of the Senate and the Committee on Govern-
ment Operations of the House of Representatives—

(1) on the extent to which the data collected by the Federal
Procurement Data System is adequate for the management,
oversight, and evaluation of Federal procurement; and



102 STAT. 4070 PUBLIC LAW 100-679—NOV. 17, 1988

(2) which shall include any appropriate recommendations for
improvements of such system.

SEC. 11. ELEVATION OF PRESIDENTIAL APPOINTEES WITHIN THE
OFFICE OF MANAGEMENT AND BUDGET.

(a) ExecuTive ScHEDULE, LEVEL I.—Section 5312 of title 5, United
States Code, is amended by adding at the end thereof the followmg
“Director of the Ofﬁ"ce of Management and Budget.”
(b) EXECUTIVE SCHEDULE, LEVEL II.—Section 5313 of title 5, United
States Code, is amended—
(1) by adding at the end thereof the following:
‘;lDeputy Director of the Office of Management and Budget.”;

o (ﬁ)g‘gz’stnkmg, out “Director of the Office of Management and
10 .
(¢) Execumiveé ScHEDULE, LEvEL IIl.—Section 5314 of title 5,
United States Code, is amended—
(1) by adding at the end thereof the following:
“Administrator for Federal Procurement Policy.
“Administrator, Office of Information and Regulatory Affairs,
Office of Management and Budget.”; and
(2) by striking out “Deputy Director of the Office of Manage-
ment and Budget.”
(d) EXECUTIVE puLE, Lever IV.—Section 5315 of title 5,
United States Code, is amended—
(1) by striking out “Administrator for Federal Procurement
Policy.”; and
(2) by stnkmg out “Administrator, Office of Information and
Regulatory Affairs, Office of Management and Budget.”.
5 USC 5312 note. (e) EFrFeECcTIVE DATE.—The amendments made by this section shall
be effective on January 20, 1989.

SEC. 12. TRAVEL EXPENSES UNDER CERTAIN GOVERNMENT CONTRACTS.

Section 24 of the Office of Federal Procurement Policy Act (41
U.S.C. 420) is amended—
(1) t:ly redesignating such section as subsection (a) of section

(2) Tiaddmg at the end thereof the following new subsection:
“(bX1) The provisions of subsection (a) shall not apply to any
agreement between an executive agency and a State institution, or
an executive agency and a nonprofit institution, entered into for the
purpose for conducting federally sponsored research and related
activities.

“(2) Under any agreement described under ph (1), costs
incurred by personnel for travel, including costs of lodging, other
subsistence, and incidental expenses, shall be considered reasonable
and allowable only to the extent that such costs do not exceed—

“(A) charges normally allowed by the respective institution in
its lar operations as a result of an mstltutlonal ﬂohcy. and
“(B) the limits and principles as are provided for y govern-
ment-wide regulation of such costs estaghshed by the Directo
of the Office of Management and Budget.
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“3) The tion under paragraph (2)B) shall specifically pro-
vide that in absence of an institutional policy ing travel
costs, the rates and amounts established under subchapter I of
chapter 57 of title 5, United States Code, or by the Administrator of
General Services or the President (or his designee) pursuant to any
provisions of such subchapter shall apply to agreements between an
executive agency and a State institution, or an executive agency and
a nonprofit institution, entered into for the purpose of conducting
federally sponsored research and related activities.”.

SEC. 13. FEDERAL EMPLOYEE BENEFITS FOR CERTAIN EMPLOYEES OF
FORMER FRESIDENTS AND VICE PRESIDENTS.

(a) RETIREMENT BENEFITS.—(1) Section 8331(1) of title 5, United
States Code, is amended by—
(A) striking out “and” at the end of subparagraph (I);
(B) by inserting “and” after the semicolon at the end of
subparagraph (J); and
t“.&’C) insertil::g after subparagraph (J) the following new
aph:

‘(K) an individual appointed to a position on the office
staff of a former President, or a former Vice President
under section 4 of the Presidential Transition Act of 1963,
as amended (78 Stat. 153), who immediately before the date
of such appointment was an employee as defined under any
other subparagraph of this pamgraph;".

(2) Section 8401(11) of title 5, United States Code, is amended by
striking out “or (J)” and inserting in lieu thereof “(J), or (K)".
(b) Lire INsURANCE.—Section 8701(a) of title 5, United States Code,
is amended by—

(1) striking out “and” at the end of paragraph (8);

(2) by inserting “and” after the semicolon at the end of
paragraph (9); and

(3) inserting after paragraph (9) the following new paragraph:

“(10) an individual appointed to a position on the office staff
of a former President, or a former Vice President under section
4 of the Presidential Transition Act of 1963, as amended (78
Stat. 153), who immediately before the date of such appointment
was an employee as defined under any other paragraph of this
subsection;”.

(c) HeaLtH BENEFITS.—Section 8901(1) of title 5, United States
Code, is amended by—

(1) striking out “and” at the end of subparagraph (F); and
(2) inserting after subparagraph (G) the following new
subparagraphs:
“(H) an individual appointed to a position on the office
staff of a former President under section 1(b) of the Act of
August 25, 1958 (72 Stat. 838); and

19194 0D—91—Part 5——3-01.3
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“() an individual appointed to a position on the office
staff of a former President, or a former Vice President
under section 4 of the Presidential Transition Act of 1963,
as amended (78 Stat. 153), who immediately before the date
of such appointment was an employee as defined under any
other subparagraph of this paragraph;’’.

Approved November 17, 1988.
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