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TITLE I—CONTRACT FORMATION

Subtitle A—Competition Statutes

PART I—ARMED SERVICES ACQUISITIONS
Subpart A—Competition Requirements

SEC. 1001. REFERENCES TO FEDERAL ACQUISITION REGULATION.

Section 2304 of title 10, United States Code, is amended—
(1) in subsection (a)(1)(A), by striking out “modifications”
and all that follows through “note)” and inserting in lieu thereof
“Federal Acquisition Regulation”; and
(2) in subsection (g)(1), by striking out “regulations modi-
fied” and all that follows through “note)” and inserting in
lieu thereof “Federal Acquisition Regulation”.

SEC. 1002. ESTABLISHMENT OR MAINTENANCE OF ALTERNATIVE
SOURCES OF SUPPLY.

(a) ADDITIONAL JUSTIFICATION FOR ESTABLISHING OR MAINTAIN-
ING ALTERNATIVE SOURCES.—Section 2304(b)(1) of such title is
amended—

(1) by striking out “or” at the end of subparagraph (B);

(2) by striking out the period at the end of subparagraph
(C) and inserting in lieu thereof a semicolon; and

(3) by adding at the end the following new subparagraphs:

“(D) would ensure the continuous availability of a reliable
source of supply of such property or service;

“(E) would satisfy projected needs for such property or
service determined on the basis of a history of high demand
for the property or service; or

“(F) in the case of medical supplies, safety supplies, or
e:rjergency supplies, would satisfy a critical need for such sup-
plies.”.

(b) ProHIBITION ON Use oF CLASSES OF PURCHASES OR CON-
TRACTS.—Section 2304(b) of title 10, United States Code, is amended
by adding at the end the following new paragraph:

“(4) A determination under paragraph (1) may not be made
for a class of purchases or contracts.”.

SEC. 1003. CLARIFICATION OF APPROVAL AUTHORITY FOR USE OF
PROCEDURES OTHER THAN FULL AND OPEN COMPETI-
TION.

Section 2304(f)(1)(B)(i) of title 10, United States Code, is amend-
ed by inserting before the semicolon at the end the following:
“or by an official referred to in clause (ii), (iii), or (iv)".

SEC. 1004. TASK AND DELIVERY ORDER CONTRACTS.

(@) AuTHORITY.—(1) Chapter 137 of title 10, United States
Code, is amended by inserting after section 2304 the following
new sections:

“8§2304a. Task and delivery order contracts: general author-
ity
“(a) AuTHORITY To AwarD.—Subject to the requirements of

this section, section 2304c of this title, and other applicable law,
the head of an agency may enter into a task or delivery order
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contract (as defined in section 2304d of this title) for procurement
of services or property.

“(b) SoLiciTaTioN.—The solicitation for a task or delivery order
contract shall include the following:

“(1) The period of the contract, including the number of
options to extend the contract and the period for which the
contract may be extended under each option, if any.

“(2) The maximum quantity or dollar value of the services
or property to be procured under the contract.

“(3) A statement of work, specifications, or other description
that reasonably describes the general scope, nature, complexity,
and purposes of the services or property to be procured under
the contract.

“(c) APPLICABILITY OF RESTRICTION ON USE OF NONCOMPETITIVE
Procebures.—The head of an agency may use procedures other
than competitive procedures to enter into a task or delivery order
contract under this section only if an exception in subsection (c)
of section 2304 of this title applies to the contract and the use
of such procedures is approved in accordance with subsection (f)
of such section.

“(d) SINGLE AND MuULTIPLE CONTRACT AwARDS.—(1) The head
of an agency may exercise the authority provided in this section—

“(A) to award a single task or delivery order contract;
or

“(B) if the solicitation states that the head of the agency
has the option to do so, to award separate task or delivery
order contracts for the same or similar services or property
to two or more sources.

“(2) No determination under section 2304(b) of this title is
required for award of multiple task or delivery order contracts
under paragraph (1)(B).

“(3) The regulations implementing this subsection shall—

“(A) establish a preference for awarding, to the maximum
extent practicable, multiple task or delivery order contracts
for the same or similar services or property under the authority
of paragraph (1)(B); and

“(B) establish criteria for determining when award of mul-
tiple task or delivery order contracts would not be in the
best interest of the Federal Government.

“(e) CoNTRACT MobDIFICATIONS.—A task or delivery order may
not increase the scope, period, or maximum value of the task
or delivery order contract under which the order is issued. The
scope, period, or maximum value of the contract may be increased
only by modification of the contract.

“(f) INAPPLICABILITY TO CONTRACTS FOR ADVISORY AND ASSIST-
ANCE SERVICESs.—EXxcept as otherwise specifically provided in sec-
tion 2304b of this title, this section does not apply to a task
or delivery order contract for the procurement of advisory and
assistance services (as defined in section 1105(g) of title 31).

“(g) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Noth-
ing in this section may be construed to limit or expand any authority
of the head of an agency or the Administrator of General Services
to enter into schedule, multiple award, or task or delivery order
contracts under any other provision of law.



S.1587—9

“§2304b. Task order contracts: advisory and assistance serv-
ices

“(a) AuTHORITY To AwaRrRD.—(1) Subject to the requirements
of this section, section 2304c of this title, and other applicable
law, the head of an agency may enter into a task order contract
(as defined in section 2304d of this title) for procurement of advisory
and assistance services.

“(2) The head of an agency may enter into a task order contract
for procurement of advisory and assistance services only under
the authority of this section.

“(b) LimiTATION ON CONTRACT PERIOD.—The period of a task
order contract entered into under this section, including all periods
of extensions of the contract under options, modifications, or other-
wise, may not exceed five years unless a longer period is specifically
authorized in a law that is applicable to such contract.

“(c) CoNTENT oF NoTICE.—The notice required by section 18
of the Office of Federal Procurement Policy Act (41 U.S.C. 416)
and section 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope, magnitude, and
duration of the proposed task order contract in a manner that
would reasonably enable a potential offeror to decide whether to
request the solicitation and consider submitting an offer.

“(d) REQUIRED CONTENT OF SOLICITATION AND CONTRACT.—
(1) The solicitation for the proposed task order contract shall include
the information (regarding services) described in section 2304a(b)
of this title.

“(2) A task order contract entered into under this section shall
contain the same information that is required by paragraph (1)
to be included in the solicitation of offers for that contract.

“(e) MuLTiPLE AwARDS.—(1) The head of an agency may, on
the basis of one solicitation, award separate task order contracts
under this section for the same or similar services to two or more
sources if the solicitation states that the head of the agency has
the option to do so.

“(2) If, in the case of a task order contract for advisory and
assistance services to be entered into under this section, the contract
period is to exceed three years and the contract amount is estimated
to exceed $10,000,000 (including all options), the solicitation shall—

“(A) provide for a multiple award authorized under para-
graph (1); and

“(B) include a statement that the head of the agency may
also elect to award only one task order contract if the head
of the agency determines in writing that only one of the offerers
is capable of providing the services required at the level of
quality required.

“(3) Paragraph (2) does not apply in the case of a solicitation
for which the head of the agency concerned determines in writing
that, because the services required under the task order contract
are unique or highly specialized, it is not practicable to award
more than one contract.

“(f) CoNTRACT MoDIFICATIONS.—(1) A task order may not
increase the scope, period, or maximum value of the task order
contract under which the order is issued. The scope, period, or
maximum value of the contract may be increased only by modifica-
tion of the contract.

“(2) Unless use of procedures other than competitive procedures
is authorized by an exception in subsection (c) of section 2304
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of this title and approved in accordance with subsection (f) of
such section, competitive procedures shall be used for making such
a modification.

“(3) Notice regarding the modification shall be provided in
accordance with section 18 of the Office of Federal Procurement
Policy Act (41 U.S.C. 416) and section 8(e) of the Small Business
Act (15 U.S.C. 637(e)).

“(g) CoNTRACT EXTENSIONS.—(1) Notwithstanding the limita-
tion on the contract period set forth in subsection (b) or in a
solicitation or contract pursuant to subsection (e), a task order
contract entered into by the head of an agency under this section
may be extended on a sole-source basis for a period not exceeding
six months if the head of such agency determines that—

“(A) the award of a follow-on contract has been delayed
by circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and

“(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and commence-
ment of performance under, the follow-on contract.

“(2) A task order contract may be extended under the authority
of paragraph (1) only once and only in accordance with the limita-
tions and requirements of this subsection.

“(h) INnAPPLICABILITY TO CERTAIN CONTRACTS.—This section
does not apply to a contract for the acquisition of property or
services that includes acquisition of advisory and assistance services
if the head of an agency entering into such contract determines
that, under the contract, advisory and assistance services are nec-
essarily incident to, and not a significant component of, the contract.

“(i) ADVISORY AND ASSISTANCE SERVICES DEFINED.—In this sec-
tion, the term ‘advisory and assistance services’ has the meaning
given such term in section 1105(g) of title 31.

“8§2304c. Task and delivery order contracts: orders

“(a) IssuaNce ofrF ORDERs.—The following actions are not
required for issuance of a task or delivery order under a task
or delivery order contract:

“(1) A separate notice for such order under section 18
of the Office of Federal Procurement Policy Act (41 U.S.C.
416) or section 8(e) of the Small Business Act (15 U.S.C. 637(e)).

“(2) Except as provided in subsection (b), a competition
(or a waiver of competition approved in accordance with section
2304(f) of this title) that is separate from that used for entering
into the contract.

“(b) MuLTiIPLE AwWARD CoONTRACTs.—When multiple task or
delivery order contracts are awarded under section 2304a(d)(1)(B)
or 2304b(e) of this title, all contractors awarded such contracts
shall be provided a fair opportunity to be considered, pursuant
to procedures set forth in the contracts, for each task or delivery
order in excess of $2,500 that is to be issued under any of the
contracts unless—

“(1) the agency’s need for the services or property ordered
is of such unusual urgency that providing such opportunity
to all such contractors would result in unacceptable delays
in fulfilling that need;

“(2) only one such contractor is capable of providing the
services or property required at the level of quality required
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because the services or property ordered are unique or highly

specialized;

“(3) the task or delivery order should be issued on a sole-
source basis in the interest of economy and efficiency because
it is a logical follow-on to a task or delivery order already
issued on a competitive basis; or

“(4) it is necessary to place the order with a particular
contractor in order to satisfy a minimum guarantee.

“(c) STATEMENT oOF WoORK.—A task or delivery order shall
include a statement of work that clearly specifies all tasks to
be performed or property to be delivered under the order.

“(d) PROTESTS.—A protest is not authorized in connection with
the issuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope,
period, or maximum value of the contract under which the order
IS issued.

“(e) Task AND DELIVERY ORDER OmMBUDSMAN.—Each head of
an agency who awards multiple task or delivery order contracts
pursuant to section 2304a(d)(1)(B) or 2304b(e) of this title shall
appoint or designate a task and delivery order ombudsman who
shall be responsible for reviewing complaints from the contractors
on such contracts and ensuring that all of the contractors are
afforded a fair opportunity to be considered for task or delivery
orders when required under subsection (b). The task and delivery
order ombudsman shall be a senior agency official who is independ-
ent of the contracting officer for the contracts and may be the
agency’s competition advocate.

“(f) AppLicABILITY.—This section applies to task and delivery
orr](jer_ (Izontracts entered into under sections 2304a and 2304b of
this title.

“8§2304d. Task and delivery order contracts: definitions

“In sections 2304a, 2304b, and 2304c of this title:

“(1) The term ‘task order contract’ means a contract for
services that does not procure or specify a firm quantity of
services (other than a minimum or maximum quantity) and
that provides for the issuance of orders for the performance
of tasks during the period of the contract.

“(2) The term ‘delivery order contract’ means a contract
for property that does not procure or specify a firm quantity
of property (other than a minimum or maximum quantity)
and that provides for the issuance of orders for the delivery
of property during the period of the contract.”.

(2) The table of sections at the beginning of such chapter
is amended by inserting after the item relating to section 2304
the following new items:

“2304a. Task and delivery order contracts: general authority.
“2304b. Task order contracts: advisory and assistance services.
“2304c. Task and delivery order contracts: orders..
“2304d. Task and delivery order contracts: definitions.”.
(b) REPEAL OF SUPERSEDED PRoVisiON.—Section 2304 of title

10, United States Code, is amended by striking out subsection

().

(c) CONFORMING AMENDMENT FOR PROFESSIONAL AND TECH-
NICAL SERVICEs.—Section 2331 of title 10, United States Code,
is amended by striking out subsection (c).

(d) ProvisioNs NoT ArFrFecTeED.—Nothing in section 2304a,
2304b, 2304c, or 2304d of title 10, United States Code, as added
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by subsection (a), and nothing in the amendments made by sub-
sections (b) and (c), shall be construed as modifying or superseding,
or as intended to impair or restrict, authorities or responsibilities
under—

(1) the Brooks Automatic Data Processing Act (section 111
of the Federal Property and Administrative Services Act of
1949 (40 U.S.C. 759)); and

(2) the Brooks Architect-Engineers Act (title IX of the Fed-
eral Property and Administrative Services Act of 1949 (40
U.S.C. 541 et seq.)).

SEC. 1005. ACQUISITION OF EXPERT SERVICES.

Section 2304(c)(3) of title 10, United States Code, is amended—

(1) by striking out “or (B)” and inserting in lieu thereof
“(B)"; and

(2) by inserting before the semicolon at the end the follow-
ing: “, or (C) to procure the services of an expert for use,
in any litigation or dispute (including any reasonably foresee-
able litigation or dispute) involving the Federal Government,
in any trial, hearing, or proceeding before any court, adminis-
trative tribunal, or agency, or in any part of an alternative
dispute resolution process, whether or not the expert is expected
to testify”.

Subpart B—Planning, Solicitation, Evaluation,
and Award

SEC. 1011. SOURCE SELECTION FACTORS.

(a) CoNTENT OF SoLIcITATION.—Paragraph (2) of section 2305(a)

of title 10, United States Code, is amended—
(1) in subparagraph (A)(i)—

(A) by striking out “(and significant subfactors)” and
inserting in lieu thereof “and significant subfactors”; and

(B) by striking out “cost- or price-related factors, and
noncost- or nonprice-related factors” and inserting in lieu
thereof “cost-related or price-related factors and subfactors,
and noncost-related or nonprice-related factors and
subfactors”;

(2) in subparagraph (A)(ii), by striking out “(and
subfactors)” and inserting “and subfactors”; and

(3) in subparagraph (B)(ii), by amending subclause (I) to
read as follows:

“(1) either a statement that the proposals are intended
to be evaluated with, and award made after, discussions
with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discus-
sions with the offerors (other than discussions conducted
for the purpose of minor clarification) unless discussions
are determined to be necessary; and”.

(b) EvaLuAaTiON FAcTORs.—Such section is further amended
by striking out paragraph (3) and inserting in lieu thereof the
following:

“(3)(A) In prescribing the evaluation factors to be included
in each solicitation for competitive proposals, the head of an
agency—

“(i) shall clearly establish the relative importance assigned
to the evaluation factors and subfactors, including the quality
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of the product or services to be provided (including technical
capability, management capability, prior experience, and past
performance of the offeror);

“(ii) shall include cost or price to the Federal Government
as an evaluation factor that must be considered in the evalua-
tion of proposals; and

“(iii) shall disclose to offerors whether all evaluation factors
other than cost or price, when combined, are—

“(1) significantly more important than cost or price;

“(11) approximately equal in importance to cost or price;

or

“(1) significantly less important than cost or price.

“(B) The regulations implementing clause (iii) of subparagraph

(A) may not define the terms ‘significantly more important’ and
‘significantly less important’ as specific numeric weights that would
be applied uniformly to all solicitations or a class of solicitations.
“(4) Nothing in this subsection prohibits an agency from—

“(A) providing additional information in a solicitation,
including numeric weights for all evaluation factors and
subfactors on a case-by-case basis; or

“(B) stating in a solicitation that award will be made to
the offeror that meets the solicitation’s mandatory requirements
at the lowest cost or price.”.

SEC. 1012. SOLICITATION PROVISION REGARDING EVALUATION OF
PURCHASE OPTIONS.

Subsection (a) of section 2305 of title 10, United States Code,
as amended by section 1011, is further amended by adding at
the end the following new paragraph:

“(5) The head of an agency, in issuing a solicitation for a
contract to be awarded using sealed bid procedures, may not include
in such solicitation a clause providing for the evaluation of prices
for options to purchase additional property or services under the
contract unless the head of the agency has determined that there
is a reasonable likelihood that the options will be exercised.”.

SEC. 1013. PROMPT NOTICE OF AWARD.

(a) SEALED BiD ProcEDURES.—Paragraph (3) of section 2305(b)
of title 10, United States Code, is amended—

(1) in the last sentence, by striking out “transmitting writ-
ten notice” and inserting in lieu thereof “transmitting, in writ-
ing or by electronic means, notice”; and

(2) by adding at the end the following: “Within three days
after the date of contract award, the head of the agency shall
notify, in writing or by electronic means, each bidder not
awarded the contract that the contract has been awarded.”.
(b) ComPETITIVE PROPOSALS PROCEDURES.—Paragraph (4)(B)

of such section is amended in the second sentence—

(1) by striking out “transmitting written notice” and insert-
ing in lieu thereof “transmitting, in writing or by electronic
means, notice”; and

(2) by striking out “shall promptly notify” and inserting
in lieu thereof “, within three days after the date of contract
award, shall notify, in writing or by electronic means,”.

SEC. 1014. POST-AWARD DEBRIEFINGS.

Section 2305(b) of title 10, United States Code, is amended—
(1) by redesignating paragraph (5) as paragraph (6); and
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(2) by inserting after paragraph (4) the following new para-
graph (5):

“(5)(A) When a contract is awarded by the head of an agency
on the basis of competitive proposals, an unsuccessful offeror, upon
written request received by the agency within 3 days after the
date on which the unsuccessful offeror receives the notification
of the contract award, shall be debriefed and furnished the basis
for the selection decision and contract award. The head of the
agency shall debrief the offeror within, to the maximum extent
practicable, five days after receipt of the request by the agency.

“(B) The debriefing shall include, at a minimum—

“(i) the agency’'s evaluation of the significant weak or defi-
cient factors in the offeror’s offer;

“(ii) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overall
evaluated cost and technical rating of the offer of the debriefed
offeror;

“(iii) the overall ranking of all offers;

“(iv) a summary of the rationale for the award,;

“(v) in the case of a proposal that includes a commercial
item that is an end item under the contract, the make and
model of the item being provided in accordance with the offer
of the contractor awarded the contract; and

“(vi) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the agency.

“(C) The debriefing may not include point-by-point comparisons
of the debriefed offeror’s offer with other offers and may not disclose
any information that is exempt from disclosure under section 552(b)
of title 5.

“(D) Each solicitation for competitive proposals shall include
a statement that information described in subparagraph (B) may
be disclosed in post-award debriefings.

“(E) If, within one year after the date of the contract award
and as a result of a successful procurement protest, the agency
seeks to fulfill the requirement under the protested contract either
on the basis of a new solicitation of offers or on the basis of
new best and final offers requested for that contract, the agency
shall make available to all offerors—

“(i) the information provided in debriefings under this para-
graph regarding the offer of the contractor awarded the con-
tract; and

“(ii) the same information that would have been provided
to the original offerors.

“(F) The contracting officer shall include a summary of the
debriefing in the contract file.”.

SEC. 1015. PROTEST FILE.

Section 2305 of title 10, United States Code, is amended by
adding at the end the following new subsection:

“(e) ProTEST FILE.—(1) If, in the case of a solicitation for
a contract issued by, or an award or proposed award of a contract
by, the head of an agency, a protest is filed pursuant to the proce-
dures in subchapter V of chapter 35 of title 31 and an actual
or prospective offeror so requests, a file of the protest shall be
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established by the procuring activity and reasonable access shall
be provided to actual or prospective offerors.

“(2) Information exempt from disclosure under section 552 of
title 5 may be redacted in a file established pursuant to paragraph
(1) unless an applicable protective order provides otherwise.

“(3) Regulations implementing this subsection shall be consist-
ent with the regulations regarding the preparation and submission
of an agency’s protest file (the so-called ‘rule 4 file’) for protests
to the General Services Board of Contract Appeals under section
111 of the Federal Property and Administrative Services Act of
1949 (41 U.S.C. 759).".

SEC. 1016. AGENCY ACTIONS ON PROTESTS.

Section 2305 of title 10, United States Code, as amended by
section 1015, is further amended by adding at the end the following
new subsection:

“(f) AcGeNcy AcTIONS ON ProTesTs.—If, in connection with a
protest, the head of an agency determines that a solicitation, pro-
posed award, or award does not comply with the requirements
of law or regulation, the head of the agency—

“(1) may take any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31;
and

“(2) may pay costs described in paragraph (1) of section
3554(c) of title 31 within the limits referred to in paragraph
(2) of such section.”.

Subpart C—Kinds of Contracts

SEC. 1021. REPEAL OF REQUIREMENT FOR SECRETARIAL DETERMINA-
TION REGARDING USE OF COST TYPE OR INCENTIVE
CONTRACT.

Subsection (c) of section 2306 of title 10, United States Code,
is repealed.

SEC. 1022. REVISION AND REORGANIZATION OF MULTIYEAR CON-
TRACTING AUTHORITY.

(@) IN GENERAL.—(1) Chapter 137 of title 10, United States
Code, is amended by inserting after section 2306a the following
new section:

“§2306b. Multiyear contracts

“(a) IN GENERAL.—TO0 the extent that funds are otherwise avail-
able for obligation, the head of an agency may enter into multiyear
contracts for the purchase of property whenever the head of that
agency finds—

“(1) that the use of such a contract will result in substantial
savings of the total anticipated costs of carrying out the pro-
gram through annual contracts;

“(2) that the minimum need for the property to be pur-
chased is expected to remain substantially unchanged during
the contemplated contract period in terms of production rate,
procurement rate, and total quantities;

“(3) that there is a reasonable expectation that throughout
the contemplated contract period the head of the agency will
request funding for the contract at the level required to avoid
contract cancellation;



S.1587—16

“(4) that there is a stable design for the property to be
acquired and that the technical risks associated with such
property are not excessive;

“(5) that the estimates of both the cost of the contract
and the anticipated cost avoidance through the use of a
multiyear contract are realistic; and

“(6) in the case of a purchase by the Department of Defense,
that the use of such a contract will promote the national secu-
rity of the United States.

“(b) RecuLATIONS.—(1) Each official named in paragraph (2)
shall prescribe acquisition regulations for the agency or agencies
under the jurisdiction of such official to promote the use of multiyear
contracting as authorized by subsection (a) in a manner that will
allow the most efficient use of multiyear contracting.

“(2)(A) The Secretary of Defense shall prescribe the regulations
applicable to the Department of Defense.

“(B) The Secretary of Transportation shall prescribe the regula-
tions applicable to the Coast Guard, except that the regulations
prescribed by the Secretary of Defense shall apply to the Coast
Guard when it is operating as a service in the Navy.

“(C) The Administrator of the National Aeronautics and Space
Administration shall prescribe the regulations applicable to the
National Aeronautics and Space Administration.

“(c) CoNnTRACT CANCELLATIONS.—The regulations may provide
for cancellation provisions in multiyear contracts to the extent
that such provisions are necessary and in the best interests of
the United States. The cancellation provisions may include consider-
ation of both recurring and nonrecurring costs of the contractor
associated with the production of the items to be delivered under
the contract.

“(d) PARTICIPATION BY SUBCONTRACTORS, VENDORS, AND SUPPLI-
eErRs.—In order to broaden the defense industrial base, the regula-
tions shall provide that, to the extent practicable—

“(1) multiyear contracting under paragraph (1) shall be
used in such a manner as to seek, retain, and promote the
use under such contracts of companies that are subcontractors,
vendors, or suppliers; and

“(2) upon accrual of any payment or other benefit under
such a multiyear contract to any subcontractor, vendor, or
supplier company participating in such contract, such payment
or benefit shall be delivered to such company in the most
expeditious manner practicable.

“(e) PROTECTION OF EXISTING AuUTHORITY.—The regulations
shall provide that, to the extent practicable, the administration
of this section, and of the regulations prescribed under this section,
shall not be carried out in a manner to preclude or curtail the
existing ability of an agency—

“(1) to provide for competition in the production of items
to be delivered under such a contract; or

“(2) to provide for termination of a prime contract the
performance of which is deficient with respect to cost, quality,
or schedule.

“(f) CANCELLATION OR TERMINATION FOR INSUFFICIENT FUND-
ING.—In the event funds are not made available for the continuation
of a contract made under this section into a subsequent fiscal
year, the contract shall be canceled or terminated. The costs of
cancellation or termination may be paid from—
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“(1) appropriations originally available for the performance
of the contract concerned,;

“(2) appropriations currently available for procurement of
the type of property concerned, and not otherwise obligated;
or

“(3) funds appropriated for those payments.

“ CONTRACT CANCELLATION CEILINGS EXCEEDING
$100,000,000.—Before any contract described in subsection (a) that
contains a clause setting forth a cancellation ceiling in excess of
$100,000,000 may be awarded, the head of the agency concerned
shall give written notification of the proposed contract and of the
proposed cancellation ceiling for that contract to the Committees
on Armed Services and on Appropriations of the Senate and House
of Representatives, and such contract may not then be awarded
until the end of a period of 30 days beginning on the date of
such notification.

“(h) DEFENSE ACQUISITIONS OF WEAPON SYSTEMS.—In the case
of the Department of Defense, the authority under subsection (a)
includes authority to enter into the following multiyear contracts
in accordance with this section:

“(1) A multiyear contract for the purchase of a weapon
system, items and services associated with a weapon system,
and logistics support for a weapon system.

“(2) A multiyear contract for advance procurement of
components, parts, and materials necessary to the manufacture
of a weapon system, including a multiyear contract for such
advance procurement that is entered into in order to achieve
economic-lot purchases and more efficient production rates.

“(i) DEFENSE ACQUISITIONS SPECIFICALLY AUTHORIZED BY
Law.—(1) A multiyear contract may not be entered into for any
fiscal year under this section for a defense acquisition program
that has been specifically authorized by law to be carried out
using multiyear contract authority unless each of the following
conditions is satisfied:

“(A) The Secretary of Defense certifies to Congress that
the current five-year defense program fully funds the support
costs associated with the multiyear program.

“(B) The proposed multiyear contract provides for produc-
tion at not less than minimum economic rates given the existing
tooling and facilities.

“(2) If for any fiscal year a multiyear contract to be entered
into under this section is authorized by law for a particular procure-
ment program and that authorization is subject to certain conditions
established by law (including a condition as to cost savings to
be achieved under the multiyear contract in comparison to specified
other contracts) and if it appears (after negotiations with contrac-
tors) that such savings cannot be achieved, but that substantial
savings could nevertheless be achieved through the use of a
multiyear contract rather than specified other contracts, the Presi-
dent may submit to Congress a request for relief from the specified
cost savings that must be achieved through multiyear contracting
for that program. Any such request by the President shall include
details about the request for a multiyear contract, including details
about the negotiated contract terms and conditions.

“(j) DEFENSE CONTRACT OPTIONS FOR VARYING QUANTITIES.—
The Secretary of Defense may instruct the Secretary of the military
department concerned to incorporate into a proposed multiyear
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contract negotiated priced options for varying the quantities of
end items to be procured over the period of the contract.

“(K) INAPPLICABILITY TO AUTOMATIC DATA PROCESSING CON-
TRACTS.—This section does not apply to contracts for the purchase
of property to which section 111 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 759) applies.

“(I) MuLTIvEAR CONTRACT DEFINED.—FOr the purposes of this
subsection, a multiyear contract is a contract for the purchase
of property or services for more than one, but not more than
five, program years. Such a contract may provide that performance
under the contract during the second and subsequent years of
the contract is contingent upon the appropriation of funds and
(if it does so provide) may provide for a cancellation payment
to be made to the contractor if such appropriations are not made.”.

(2) The table of sections at the beginning of such chapter
is amended by inserting after the item relating to section 2306a
the following:

“2306b. Multiyear contracts.”.

(b) CoNFORMING CRrRoss REFERENCE.—Subsection (h) of section
2306 of title 10, United States Code, is amended to read as follows:

“(h) Multiyear contracting authority is provided in section
2306b of this title.”.

Subpart D—Miscellaneous

SEC. 1031. REPEAL OF REQUIREMENT FOR ANNUAL REPORT BY ADVO-
CATES FOR COMPETITION.

Subsection (c) of section 2318 of title 10, United States Code,
is repealed.

PART II—CIVILIAN AGENCY ACQUISITIONS
Subpart A—Competition Requirements

SEC. 1051. REFERENCES TO FEDERAL ACQUISITION REGULATION.

Section 303 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 253) is amended—

(1) in subsection (a)(1)(A), by striking out “modifications”
and all that follows through “of 1984” and inserting in lieu
thereof “Federal Acquisition Regulation”; and

(2) in subsection (g)(1), by striking out “regulations modi-
fied” and all that follows through “of 1984,” and inserting
in lieu thereof “Federal Acquisition Regulation”.

SEC. 1052. ESTABLISHMENT OR MAINTENANCE OF ALTERNATIVE
SOURCES OF SUPPLY.

(a) ADDITIONAL JUSTIFICATION FOR ESTABLISHING OR MAINTAIN-
ING ALTERNATIVE SouRces.—Section 303(b)(1) of the Federal Prop-
erty and Administrative Services Act of 1949 (41 U.S.C. 253(b)(1))
is amended—
(1) by striking out “or” at the end of subparagraph (B);
(2) by striking out the period at the end of subparagraph
(C) and inserting in lieu thereof a semicolon; and
(3) by adding at the end the following new subparagraphs:
“(D) would ensure the continuous availability of a reliable
source of supply of such property or service;
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“(E) would satisfy projected needs for such property or
service determined on the basis of a history of high demand
for the property or service; or

“(F) in the case of medical supplies, safety supplies, or
emergency supplies, would satisfy a critical need for such sup-
plies.”.

(b) ProHIBITION ON Use oF CLASSES OF PURCHASES OR CON-
TRACTS.—Section 303(b) of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 253(b)) is amended by adding
at the end the following:

“(4) A determination under paragraph (1) may not be made
for a class of purchases or contracts.”.

SEC. 1053. CLARIFICATION OF APPROVAL AUTHORITY FOR USE OF
PROCEDURES OTHER THAN FULL AND OPEN COMPETI-
TION.

Section 303(f)(1)(B)(i) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253(f)(1)(B)(i)) is amended
by inserting before the semicolon at the end the following: “or
by an official referred to in clause (ii), (iii), or (iv)”".

SEC. 1054. TASK AND DELIVERY ORDER CONTRACTS.

(a) AuTHorITY.—Title 111 of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 251 et seq.) is amended
by inserting after section 303G the following new sections:

“SEC. 303H. TASK AND DELIVERY ORDER CONTRACTS: GENERAL AU-
THORITY.

“(a) AuTHORITY To AwaARD.—Subject to the requirements of
this section, section 303J, and other applicable law, the head of
an executive agency may enter into a task or delivery order contract
(as defined in section 303K) for procurement of services or property.

“(b) SoLiciTaTioN.—The solicitation for a task or delivery order
contract shall include the following:

“(1) The period of the contract, including the number of
options to extend the contract and the period for which the
contract may be extended under each option, if any.

“(2) The maximum quantity or dollar value of the services
or property to be procured under the contract.

“(3) A statement of work, specifications, or other description
that reasonably describes the general scope, nature, complexity,
and purposes of the services or property to be procured under
the contract.

“(c) APPLICABILITY OF RESTRICTION ON USE OF NONCOMPETITIVE
ProcebpuRrEs.—The head of an executive agency may use procedures
other than competitive procedures to enter into a task or delivery
order contract under this section only if an exception in subsection
(c) of section 303 applies to the contract and the use of such
procedures is approved in accordance with subsection (f) of such
section.

“(d) SINGLE AND MuULTIPLE CONTRACT AwARDS.—(1) The head
of an executive agency may exercise the authority provided in
this section—

“(A) to award a single task or delivery order contract;
or

“(B) if the solicitation states that the head of the executive
agency has the option to do so, to award separate task or
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delivery order contracts for the same or similar services or

property to two or more sources.

“(2) No determination under section 303(b) is required for an
award of multiple task or delivery order contracts under paragraph
(1)(B).

“(3) The regulations implementing this subsection shall—

“(A) establish a preference for awarding, to the maximum
extent practicable, multiple task or delivery order contracts
for the same or similar services or property under the authority
of paragraph (1)(B); and

“(B) establish criteria for determining when award of mul-
tiple task or delivery order contracts would not be in the
best interest of the Federal Government.

“(e) CoNTRACT MobDIFICATIONS.—A task or delivery order may
not increase the scope, period, or maximum value of the task
or delivery order contract under which the order is issued. The
scope, period, or maximum value of the contract may be increased
only by modification of the contract.

“(f) INAPPLICABILITY TO CONTRACTS FOR ADVISORY AND ASSIST-
ANCE SERVICES.—Except as otherwise specifically provided in sec-
tion 303lI, this section does not apply to a task or delivery order
contract for the acquisition of advisory and assistance services
(as defined in section 1105(g) of title 31, United States Code).

“(g) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Noth-
ing in this section may be construed to limit or expand any authority
of the head of an executive agency or the Administrator of General
Services to enter into schedule, multiple award, or task or delivery
order contracts under any other provision of law.

“SEC. 303l. TASK ORDER CONTRACTS: ADVISORY AND ASSISTANCE
SERVICES.

“(a) AUuTHORITY To AwaARD.—(1) Subject to the requirements
of this section, section 303J, and other applicable law, the head
of an executive agency may enter into a task order contract (as
defined in section 303K) for procurement of advisory and assistance
services.

“(2) The head of an executive agency may enter into a task
order contract for advisory and assistance services only under the
authority of this section.

“(b) LimiTATION ON CONTRACT PERIOD.—The period of a task
order contract entered into under this section, including all periods
of extensions of the contract under options, modifications, or other-
wise, may not exceed five years unless a longer period is specifically
authorized in a law that is applicable to such contract.

“(c) CoNTENT oF NoTICE.—The notice required by section 18
of the Office of Federal Procurement Policy Act (41 U.S.C. 416)
and section 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope, magnitude, and
duration of the proposed task order contract in a manner that
would reasonably enable a potential offeror to decide whether to
request the solicitation and consider submitting an offer.

“(d) REQUIRED CONTENT OF SOLICITATION AND CONTRACT.—
(1) The solicitation shall include the information (regarding services)
described in section 303H(b).

“(2) A task order contract entered into under this section shall
contain the same information that is required by paragraph (1)
to be included in the solicitation of offers for that contract.
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“(e) MuLTIPLE AwARDS.—(1) The head of an executive agency
may, on the basis of one solicitation, award separate task order
contracts under this section for the same or similar services to
two or more sources if the solicitation states that the head of
the executive agency has the option to do so.

“(2) If, in the case of a task order contract for advisory and
assistance services to be entered into under the authority of this
section, the contract period is to exceed three years and the contract
amount is estimated to exceed $10,000,000 (including all options),
the solicitation shall—

“(A) provide for a multiple award authorized under para-
graph (1); and

“(B) include a statement that the head of the executive
agency may also elect to award only one task order contract
if the head of the executive agency determines in writing that
only one of the offerers is capable of providing the services
required at the level of quality required.

“(3) Paragraph (2) does not apply in the case of a solicitation
for which the head of the executive agency concerned determines
in writing that, because the services required under the contract
are unique or highly specialized, it is not practicable to award
more than one contract.

“(f) CoNTRACT MODIFICATIONS.—(1) A task order may not
increase the scope, period, or maximum value of the task order
contract under which the order is issued. The scope, period, or
maximum value of the contract may be increased only by modifica-
tion of the contract.

“(2) Unless use of procedures other than competitive procedures
is authorized by an exception in subsection (c) of section 303 and
approved in accordance with subsection (f) of such section, competi-
tive procedures shall be used for making such a modification.

“(3) Notice regarding the modification shall be provided in
accordance with section 18 of the Office of Federal Procurement
Policy Act (41 U.S.C. 416) and section 8(e) of the Small Business
Act (15 U.S.C. 637(e)).

“(g) CoNTRACT EXTENsIONS.—(1) Notwithstanding the limita-
tion on the contract period set forth in subsection (b) or in a
solicitation or contract pursuant to subsection (e), a contract entered
into by the head of an executive agency under this section may
be extended on a sole-source basis for a period not exceeding six
months if the head of such executive agency determines that—

“(A) the award of a follow-on contract has been delayed
by circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and

“(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and commence-
ment of performance under, the follow-on contract.

“(2) A task order contract may be extended under the authority
of paragraph (1) only once and only in accordance with the limita-
tions and requirements of this subsection.

“(h) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section
does not apply to a contract for the acquisition of property or
services that includes acquisition of advisory and assistance services
if the head of the executive agency entering into such contract
determines that, under the contract, advisory and assistance serv-
ices are necessarily incident to, and not a significant component
of, the contract.
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“(i) ADVISORY AND ASSISTANCE SERVICES DEFINED.—In this sec-
tion, the term ‘advisory and assistance services’' has the meaning
given such term in section 1105(g) of title 31, United States Code.

“SEC. 303J. TASK AND DELIVERY ORDER CONTRACTS: ORDERS.

“(a) IssuaNnce ofF ORDERs.—The following actions are not
required for issuance of a task or delivery order under a task
or delivery order contract:

“(1) A separate notice for such order under section 18
of the Office of Federal Procurement Policy Act (41 U.S.C.
416) or section 8(e) of the Small Business Act (15 U.S.C. 637(g)).

“(2) Except as provided in subsection (b), a competition
(or a waiver of competition approved in accordance with section
303(f)) that is separate from that used for entering into the
contract.

“(b) MuLTiPLE AwWARD CoNTRACTS.—When multiple contracts
are awarded under section 303H(d)(1)(B) or 303l(e), all contractors
awarded such contracts shall be provided a fair opportunity to
be considered, pursuant to procedures set forth in the contracts,
for each task or delivery order in excess of $2,500 that is to be
issued under any of the contracts unless—

“(1) the executive agency’s need for the services or property
ordered is of such unusual urgency that providing such oppor-
tunity to all such contractors would result in unacceptable
delays in fulfilling that need;

“(2) only one such contractor is capable of providing the
services or property required at the level of quality required
because the services or property ordered are unique or highly
specialized;

“(3) the task or delivery order should be issued on a sole-
source basis in the interest of economy and efficiency because
it is a logical follow-on to a task or delivery order already
issued on a competitive basis; or

“(4) it is necessary to place the order with a particular
contractor in order to satisfy a minimum guarantee.

“(c) STATEMENT oF WoORK.—A task or delivery order shall
include a statement of work that clearly specifies all tasks to
be performed or property to be delivered under the order.

“(d) PRoTESTS.—A protest is not authorized in connection with
the issuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope,
period, or maximum value of the contract under which the order
Is issued.

“(e) Task AND DELIVERY ORDER OmMBUDSMAN.—The head of
each executive agency who awards multiple task or delivery order
contracts pursuant to section 303H(d)(1)(B) or 303I(e) shall appoint
or designate a task and delivery order ombudsman who shall be
responsible for reviewing complaints from the contractors on such
contracts and ensuring that all of the contractors are afforded
a fair opportunity to be considered for task or delivery orders
when required under subsection (b). The task and delivery order
ombudsman shall be a senior agency official who is independent
of the contracting officer for the contracts and may be the executive
agency's competition advocate.

“(f) AppLicaBILITY.—This section applies to task and delivery
order contracts entered into under sections 303H and 303l.
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“SEC. 303K. TASK AND DELIVERY ORDER CONTRACTS: DEFINITIONS.

“In sections 303H, 3031, and 303J:

“(1) The term ‘task order contract’ means a contract for
services that does not procure or specify a firm quantity of
services (other than a minimum or maximum quantity) and
that provides for the issuance of orders for the performance
of tasks during the period of the contract.

“(2) The term ‘delivery order contract’ means a contract
for property that does not procure or specify a firm quantity
of property (other than a minimum or maximum quantity)
and that provides for the issuance of orders for the delivery
of property during the period of the contract.”.

(b) ProvisioNns NoT ArFrFecTED.—Nothing in section 303H, 303l,
303J, or 303K of the Federal Property and Administrative Services
Act of 1949, as added by subsection (a), shall be construed as
modifying or superseding, or as intended to impair or restrict,
authorities or responsibilities under—

(1) the Brooks Automatic Data Processing Act (section 111
of the Federal Property and Administrative Services Act of
1949 (40 U.S.C. 759)); and

(2) the Brooks Architect-Engineers Act (title 1X of the Fed-
eral Property and Administrative Services Act of 1949 (40
U.S.C. 541 et seq.)).

SEC. 1055. ACQUISITION OF EXPERT SERVICES.

(@) ExXCepPTION TO REQUIREMENT FOR USeE oOF COMPETITIVE
Procepures.—Section 303(c)(3) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253(c)) is amended—

(1) by striking out “or (B)” and inserting in lieu thereof
“(B)"; and

(2) by inserting before the semicolon at the end the follow-
ing: “, or (C) to procure the services of an expert for use,
in any litigation or dispute (including any reasonably foresee-
able litigation or dispute) involving the Federal Government,
in any trial, hearing, or proceeding before any court, adminis-
trative tribunal, or agency, or in any part of an alternative
dispute resolution process, whether or not the expert is expected
to testify”.

(b) ProcUrReMENT NoTice.—(1) Section 18(c)(1) of the Office
of Federal Procurement Policy Act (41 U.S.C. 416(c)) is amended—

(A) by striking out “or” at the end of subparagraph (D);

(B) by striking out the period at the end of subparagraph
(E) and inserting in lieu thereof “; or”; and

(C) by adding at the end the following:

“(F) the procurement is for the services of an expert for
use in any litigation or dispute (including any reasonably
foreseeable litigation or dispute) involving the Federal Govern-
ment in any trial, hearing, or proceeding before any court,
administrative tribunal, or agency, or in any part of an alter-
native dispute resolution process, whether or not the expert
is expected to testify.”.

(2) Section 8(g)(1) of the Small Business Act (15 U.S.C. 637(c))
is amended—

(A) by striking out “or” at the end of subparagraph (D);

(B) by striking out the period at the end of subparagraph
(E) and inserting in lieu thereof “; or”; and

(C) by adding at the end the following:
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“(F) the procurement is for the services of an expert for
use in any litigation or dispute (including preparation for any
foreseeable litigation or dispute) that involves or could involve
the Federal Government in any trial, hearing, or proceeding
before any court, administrative tribunal, or agency, or in any
part of an alternative dispute resolution process, whether or
not the expert is expected to testify.”.

(c) REPEAL OF AMENDMENTS TO UNCODIFIED TITLE.—The follow-
ing provisions of law are repealed:

(1) Section 532 of Public Law 101-509 (104 Stat. 1470)
and the provision of law set out in quotes in that section.

(2) Section 529 of Public Law 102-393 (106 Stat. 1761)
and the matters inserted and added by that section.

Subpart B—Planning, Solicitation, Evaluation,
and Award

SEC. 1061. SOLICITATION, EVALUATION, AND AWARD.

(a) CONTENT OF SoLIcITATION.—Subsection (b) of section 303A
of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253a) is amended—

(1) in paragraph (1)—

(A) by amending subparagraph (A) to read as follows:

“(A) all significant factors and significant subfactors
which the executive agency reasonably expects to consider
in evaluating sealed bids (including price) or competitive
proposals (including cost or price, cost-related or price-
related factors and subfactors, and noncost-related or
nonprice-related factors and subfactors); and”; and

(B) in subparagraph (B), by inserting “and subfactors”
after “factors”; and
(2) in paragraph (2)(B), by amending clause (i) to read

as follows:

“(i) either a statement that the proposals are intended
to be evaluated with, and award made after, discussions
with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discus-
sions with the offerors (other than discussions conducted
for the purpose of minor clarification) unless discussions
are determined to be necessary; and”.

(b) EvaLuAaTIiON FAcTORs.—Such section is further amended
by adding at the end the following new subsections:

“(c)(1) In prescribing the evaluation factors to be included in
each solicitation for competitive proposals, an executive agency—

“(A) shall clearly establish the relative importance assigned
to the evaluation factors and subfactors, including the quality
of the product or services to be provided (including technical
capability, management capability, prior experience, and past
performance of the offeror);

“(B) shall include cost or price to the Federal Government
as an evaluation factor that must be considered in the evalua-
tion of proposals; and

“(C) shall disclose to offerors whether all evaluation factors
other than cost or price, when combined, are—

“(i) significantly more important than cost or price;

“(ii) approximately equal in importance to cost or price;
or
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“(iii) significantly less important than cost or price.

“(2) The regulations implementing subparagraph (C) of para-
graph (1) may not define the terms ‘significantly more important’
and ‘significantly less important’ as specific numeric weights that
would be applied uniformly to all solicitations or a class of solicita-
tions.

“(d) Nothing in this section prohibits an executive agency
from—

“(1) providing additional information in a solicitation,
including numeric weights for all evaluation factors and
subfactors on a case-by-case basis; or

“(2) stating in a solicitation that award will be made to
the offeror that meets the solicitation’s mandatory requirements
at the lowest cost or price.”.

(c) EvaLuaTioN AND AwaRD.—Section 303B of the Federal Prop-
erty and Administrative Services Act of 1949 (41 U.S.C. 253b)
is amended—

(1) in subsection (a), by inserting “, and award a contract,”
after “competitive proposals”;

(2) in subsection (c), by inserting “in accordance with sub-
section (a)” in the second sentence after “shall evaluate the
bids”; and

(3) in subsection (d)—

(A) by striking out paragraph (1) and inserting in
lieu thereof the following:

“(1) An executive agency shall evaluate competitive proposals
in accordance with subsection (a) and may award a contract—

“(A) after discussions with the offerors, provided that writ-
ten or oral discussions have been conducted with all responsible
offerors who submit proposals within the competitive range;
or

“(B) based on the proposals received and without discus-
sions with the offerors (other than discussions conducted for
the purpose of minor clarification), if, as required by section
303A(b)(2)(B)(i), the solicitation included a statement that
proposals are intended to be evaluated, and award made, with-
out discussions, unless discussions are determined to be nec-
essary.”;

(B) by striking out paragraphs (2) and (3) and by
redesignating paragraph (4) as paragraph (2); and
(C) in paragraph (2), as redesignated by subparagraph

(B), by inserting “cost or” before “price” in the first sen-

tence.

SEC. 1062. SOLICITATION PROVISION REGARDING EVALUATION OF
PURCHASE OPTIONS.

Section 303A of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253a), as amended by section 1061,
is further amended by adding at the end the following new sub-
section:

“(e) An executive agency, in issuing a solicitation for a contract
to be awarded using sealed bid procedures, may not include in
such solicitation a clause providing for the evaluation of prices
for options to purchase additional property or services under the
contract unless the executive agency has determined that there
is a reasonable likelihood that the options will be exercised.”.
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SEC. 1063. PROMPT NOTICE OF AWARD.

(&) SEALED BID PROCEDURES.—Subsection (c) of section 303B
of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253Db) is amended—

() in the last sentence, by striking out “transmitting writ-
ten notice” and inserting in lieu thereof “transmitting, in writ-
ing or by electronic means, notice”; and

(2) by adding at the end the following: “Within 3 days
after the date of contract award, the executive agency shall
notify, in writing or by electronic means, each bidder not
awarded the contract that the contract has been awarded.”.
(b) ComPETITIVE PROPOSALS PROCEDURES.—Paragraph (2) of

subsection (d) of such section, as redesignated by section
1061(c)(3)(B), is amended in the second sentence—

(1) by striking out “transmitting written notice” and insert-
ing in lieu thereof “transmitting, in writing or by electronic
means, notice”; and

(2) by striking out “shall promptly notify” and inserting
in lieu thereof “, within 3 days after the date of contract
award, shall notify, in writing or by electronic means,”.

SEC. 1064. POST-AWARD DEBRIEFINGS.

Section 303B of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253b) is amended—

(1) by redesignating subsections (e) and (f) as subsections
(f) and (g), respectively; and

(2) by inserting after subsection (d) the following new sub-
section (e):

“(e)(1) When a contract is awarded by the head of an executive
agency on the basis of competitive proposals, an unsuccessful
offeror, upon written request received by the agency within 3 days
after the date on which the unsuccessful offeror receives the notifica-
tion of the contract award, shall be debriefed and furnished the
basis for the selection decision and contract award. The executive
agency shall debrief the offeror within, to the maximum extent
practicable, 5 days after receipt of the request by the executive
agency.

“(2) The debriefing shall include, at a minimum—

“(A) the executive agency’s evaluation of the significant
weak or deficient factors in the offeror’s offer;

“(B) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overall
evaluated cost and technical rating of the offer of the debriefed
offeror;

“(C) the overall ranking of all offers;

“(D) a summary of the rationale for the award,;

“(E) in the case of a proposal that includes a commercial
item that is an end item under the contract, the make and
model of the item being provided in accordance with the offer
of the contractor awarded the contract; and

“(F) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the executive agency.
“(3) The debriefing may not include point-by-point comparisons

of the debriefed offeror’s offer with other offers and may not disclose
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any information that is exempt from disclosure under section 552(b)
of title 5, United States Code.

“(4) Each solicitation for competitive proposals shall include
a statement that information described in paragraph (2) may be
disclosed in post-award debriefings.

“(5) If, within one year after the date of the contract award
and as a result of a successful procurement protest, the executive
agency seeks to fulfill the requirement under the protested contract
either on the basis of a new solicitation of offers or on the basis
of new best and final offers requested for that contract, the head
of such executive agency shall make available to all offerors—

“(A) the information provided in debriefings under this
subsection regarding the offer of the contractor awarded the
contract; and

“(B) the same information that would have been provided
to the original offerors.

“(6) The contracting officer shall include a summary of the
debriefing in the contract file.”.

SEC. 1065. PROTEST FILE.

Section 303B of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253b), as amended by section 1064(1),
is further amended by adding at the end the following:

“(h) ProTEST FILE.—(1) If, in the case of a solicitation for
a contract issued by, or an award or proposed award of a contract
by, the head of an executive agency, a protest is filed pursuant
to the procedures in subchapter V of chapter 35 of title 31, United
States Code, and an actual or prospective offeror so requests, a
file of the protest shall be established by the procuring activity
and reasonable access shall be provided to actual or prospective
offerors.

“(2) Information exempt from disclosure under section 552 of
title 5, United States Code, may be redacted in a file established
pursuant to paragraph (1) unless an applicable protective order
provides otherwise.

“(3) Regulations implementing this subsection shall be consist-
ent with the regulations regarding the preparation and submission
of an agency’s protest file (the so-called ‘rule 4 file’) for protests
to the General Services Board of Contract Appeals under section
111 of the Federal Property and Administrative Services Act of
1949 (41 U.S.C. 759).".

SEC. 1066. AGENCY ACTIONS ON PROTESTS.

Section 303B of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253b), as amended by section 1065,
is further amended by adding at the end the following new sub-
section:

“(i) AGENCY ACTIONS ON PrRoTEsTs.—If, in connection with a
protest, the head of an executive agency determines that a solicita-
tion, proposed award, or award does not comply with the require-
ments of law or regulation, the head of such executive agency—

“(1) may take any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31,
United States Code; and

“(2) may pay costs described in paragraph (1) of section
3554(c) of such title within the limits referred to in paragraph
(2) of such section.”.
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Subpart C—Kinds of Contracts

SEC. 1071. REPEAL OF AGENCY HEAD DETERMINATION REGARDING
USE OF COST TYPE OR INCENTIVE CONTRACT.

Section 304(b) of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 254(b)) is amended by striking out
the second sentence.

SEC. 1072. MULTIYEAR CONTRACTING AUTHORITY.

Title 111 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.) is amended by inserting after
section 304 the following new section:

“SEC. 304B. MULTIYEAR CONTRACTS.

“(a) AUTHORITY.—AnN executive agency may enter into a
multiyear contract for the acquisition of property or services if—
“(1) funds are available and obligated for such contract,
for the full period of the contract or for the first fiscal year
in which the contract is in effect, and for the estimated costs
associated with any necessary termination of such contract;
and
“(2) the executive agency determines that—
“(A) the need for the property or services is reasonably
firm and continuing over the period of the contract; and
“(B) a multiyear contract will serve the best interests
of the United States by encouraging full and open competi-
tion or promoting economy in administration, performance,
and operation of the agency’s programs.

“(b) TERMINATION CLAUSE.—A multiyear contract entered into
under the authority of this section shall include a clause that
provides that the contract shall be terminated if funds are not
made available for the continuation of such contract in any fiscal
year covered by the contract. Amounts available for paying termi-
nation costs shall remain available for such purpose until the costs
associated with termination of the contract are paid.

“(c) CANCELLATION CEILING NoTice.—Before any contract
described in subsection (a) that contains a clause setting forth
a cancellation ceiling in excess of $10,000,000 may be awarded,
the executive agency shall give written notification of the proposed
contract and of the proposed cancellation ceiling for that contract
to the Congress, and such contract may not then be awarded until
the end of a period of 30 days beginning on the date of such
notification.

“(d) MuLTIYEAR CONTRACT DEFINED.—Fo0r the purposes of this
section, a multiyear contract is a contract for the purchase of
property or services for more than one, but not more than five,
program years. Such a contract may provide that performance under
the contract during the second and subsequent years of the contract
is contingent upon the appropriation of funds and (if it does so
provide) may provide for a cancellation payment to be made to
the contractor if such appropriations are not made.

“(e) RuLe oF ConsTrucTION.—Nothing in this section is
intended to modify or affect any other provision of law that author-
izes multiyear contracts.”.
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SEC. 1073. SEVERABLE SERVICES CONTRACTS CROSSING FISCAL
YEARS.

Title 111 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.), as amended by section 1054,
is further amended by inserting after section 3031 the following
new section:

“SEC. 303L. SEVERABLE SERVICES CONTRACTS FOR PERIODS CROSS-
ING FISCAL YEARS.

“(a) AuTHORITY.—The head of an executive agency may enter
into a contract for procurement of severable services for a period
that begins in one fiscal year and ends in the next fiscal year
if (without regard to any option to extend the period of the contract)
the contract period does not exceed one year.

“(b) OBLIGATION OF FuNDs.—Funds made available for a fiscal
year may be obligated for the total amount of a contract entered
into under the authority of subsection (a).”.

SEC. 1074. ECONOMY ACT PURCHASES.

(a) REGuULATIONS REQUIRED.—The Federal Acquisition Regula-
tion shall be revised to include regulations governing the exercise
of the authority under section 1535 of title 31, United States Code,
for Federal agencies to purchase goods and services under contracts
entered into or administered by other agencies.

(b) CoNTENT OF REGULATIONS.—The regulations prescribed
pursuant to subsection (a) shall—

(1) require that each purchase described in subsection (a)
be approved in advance by a contracting officer of the ordering
agency with authority to contract for the goods or services
to be purchased or by another official in a position specifically
designated by regulation to approve such purchase;

(2) provide that such a purchase of goods or services may
be made only if—

(A) the purchase is appropriately made under a con-
tract that the agency filling the purchase order entered
into, before the purchase order, in order to meet the
requirements of such agency for the same or similar goods
or services;

(B) the agency filling the purchase order is better
qgualified to enter into or administer the contract for such
goods or services by reason of capabilities or expertise
that is not available within the ordering agency; or

(C) the agency or unit filling the order is specifically
authorized by law or regulations to purchase such goods
or services on behalf of other agencies;

(3) prohibit any such purchase under a contract or other
agreement entered into or administered by an agency not cov-
ered by the provisions of chapter 137 of title 10, United States
Code, or title 11l of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 251 et seq.) and not covered
by the Federal Acquisition Regulation unless the purchase is
approved in advance by the senior procurement official respon-
sible for purchasing by the ordering agency; and

(4) prohibit any payment to the agency filling a purchase
order of any fee that exceeds the actual cost or, if the actual
cost is not known, the estimated cost of entering into and
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administering the contract or other agreement under which

the order is filled.

(¢) MONITORING SYSTEM REQUIRED.—The Administrator for
Federal Procurement Policy shall ensure that, not later than one
year after the date of the enactment of this Act, systems for collect-
ing and evaluating procurement data are capable of collecting and
evaluating appropriate data on procurements conducted under the
regulations prescribed pursuant to subsection (a).

(d) TErRMINATION.—This section shall cease to be effective one
year after the date on which final regulations prescribed pursuant
to subsection (a) take effect.

PART I1I—ACQUISITIONS GENERALLY

SEC. 1091. POLICY REGARDING CONSIDERATION OF CONTRACTOR
PAST PERFORMANCE.

(a) PoLicy.—Section 2 of the Office of Federal Procurement
Policy Act (41 U.S.C. 401) is amended—

(1) by striking out “and” at the end of paragraph (12);

(2) by striking out the period at the end of paragraph
(13) and inserting in lieu thereof “; and”; and

(3) by adding at the end the following new paragraph:

“(14) establishing policies and procedures that encourage
the consideration of the offerors’ past performance in the selec-
tion of contractors.”.

(b) GuibaNnce REQUIRED.—(1) Congress makes the following
findings:

(A) Past contract performance of an offeror is one of the
relevant factors that a contracting official of an executive
agency should consider in awarding a contract.

(B) It is appropriate for a contracting official to consider
past contract performance of an offeror as an indicator of the
likelihood that the offeror will successfully perform a contract
to be awarded by that official.

(2) Section 6 of the Office of Federal Procurement Policy Act
(41 U.S.C. 405) is amended by adding at the end the following:
“(j)(1) The Administrator shall prescribe for executive agencies
guidance regarding consideration of the past contract performance
of offerors in awarding contracts. The guidance shall include—

“(A) standards for evaluating past performance with respect
to cost (when appropriate), schedule, compliance with technical
or functional specifications, and other relevant performance
factors that facilitate consistent and fair evaluation by all
executive agencies;

“(B) policies for the collection and maintenance of informa-
tion on past contract performance that, to the maximum extent
practicable, facilitate automated collection, maintenance, and
dissemination of information and provide for ease of collection,
maintenance, and dissemination of information by other meth-
ods, as necessary;

“(C) policies for ensuring that—

“(i) offerors are afforded an opportunity to submit rel-
evant information on past contract performance, including
performance under contracts entered into by the executive
agency concerned, contracts entered into by other depart-
ments and agencies of the Federal Government, contracts
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entered into by agencies of State and local governments,
and contracts entered into by commercial customers; and
“(ii) such information submitted by offerors is consid-
ered; and
“(D) the period for which information on past performance
of offerors may be maintained and considered.

“(2) In the case of an offeror with respect to which there
is no information on past contract performance or with respect
to which information on past contract performance is not available,
the offeror may not be evaluated favorably or unfavorably on the
factor of past contract performance.”.

SEC. 1092. REPEAL OF REQUIREMENT FOR ANNUAL REPORT ON COM-
PETITION.

Section 23 of the Office of Federal Procurement Policy Act
(41 U.S.C. 419) is repealed.

SEC. 1093. DISCOURAGEMENT OF NONSTANDARD CONTRACT CLAUSES.

The Office of Federal Procurement Policy Act (41 U.S.C. 401
et seq.) is amended by adding at the end the following new section:

“SEC. 29. NONSTANDARD CONTRACT CLAUSES.

“The Federal Acquisition Regulatory Council shall promulgate
regulations to discourage the use of a nonstandard contract clause
on a repetitive basis. The regulations shall include provisions that—

“(1) clearly define what types of contract clauses are to
be treated as nonstandard clauses; and

“(2) require prior approval for the use of a nonstandard
clause on a repetitive basis by an official at a level of respon-
sibility above the contracting officer.”.

Subtitle B—Truth in Negotiations
PART I—ARMED SERVICES ACQUISITIONS

SEC. 1201. STABILIZATION OF DOLLAR THRESHOLD OF APPLICABILITY.

(8) REPEAL OF REVERSION TO LOwWER THRESHOLD.—Paragraph
(2)(A) of section 2306a(a) of title 10, United States Code, is amend-
ed—

(1) in clause (i), by striking out “and before January 1,

1996,”; and

(2) in clause (ii), by striking out “or after December 31,

1995,".

(b) ADJUSTMENTS FOR CHANGES IN DOLLAR VALUES.—Section
2306a(a) of such title is amended by adding at the end the following
new subparagraph:

“(7) Effective on October 1 of each year that is divisible by
5, each amount set forth in paragraph (1) shall be adjusted to
the amount that is equal to the fiscal year 1994 constant dollar
value of the amount set forth. Any amount, as so adjusted, that
is not evenly divisible by $50,000 shall be rounded to the nearest
multiple of $50,000. In the case of an amount that is evenly divisible
by $25,000 but not evenly divisible by $50,000, the amount shall
be rounded to the next higher multiple of $50,000.".

(¢) RerpeaL.—Paragraph (6) of section 2306a(a) of such title
is amended—

(1) by striking out “(A)”; and
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(2) by striking out subparagraph (B).
SEC. 1202. EXCEPTIONS TO COST OR PRICING DATA REQUIREMENTS.

(@) ExcepTioNs STATED.—Subsection (b) of section 2306a of
title 10, United States Code, is amended to read as follows:
“(b) EXCEPTIONS.—

“(1) IN GENERAL.—Submission of cost or pricing data shall
not be required under subsection (a) in the case of a contract,
a subcontract, or modification of a contract or subcontract—

“(A) for which the price agreed upon is based on—

“(i) adequate price competition;

“(if) established catalog or market prices of
commercial items that are sold in substantial quan-
tities to the general public; or

“(iii) prices set by law or regulation; or
“(B) in an exceptional case when the head of the procur-

ing activity, without delegation, determines that the

requirements of this section may be waived and justifies
in writing the reasons for such determination.

“(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by
the prohibition on the submission of cost or pricing data in
paragraph (1)(A), submission of cost or pricing data shall not
be required under subsection (a) if—

“(A) the contract or subcontract being modified is a
contract or subcontract for which submission of cost or
pricing data may not be required by reason of paragraph
(1)(A); and

“(B) the modification would not change the contract
or subcontract, as the case may be, from a contract or
subcontract for the acquisition of a commercial item to
a contract or subcontract for the acquisition of an item
other than a commercial item.”.

“(3) FAR sTANDARDS.— The Federal Acquisition Regulation
shall provide clear standards for determining whether the
exceptions provided in paragraph (1)(A) apply. In the case
of the exception provided in paragraph (1)(A)(i), the regulations
shall specify the criteria to be used to determine whether
adequate price competition exists. In the case of the exception
provided in paragraph (1)(A)(ii), the regulations shall provide
that the exception applies to items that are sold in substantial
guantities to the general public, without regard to the quantity
of items that may be sold to the Federal Government.”.

(b) CoNFORMING AMENDMENT TO REFERENCE.—Subsection (a)(5)
of such section is amended by striking out “subsection (b)(2)” and
inserting in lieu thereof “subsection (b)(1)(B)".

SEC. 1203. RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE
COST OR PRICING DATA OR OTHER INFORMATION.

Subsection (c) of section 2306a of title 10, United States Code,
is amended to read as follows:

“(c) RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE COST
OR PRICING DATA OR OTHER INFORMATION.—

“(1) AUTHORITY TO REQUIRE COST OR PRICING DATA ON
BELOW-THRESHOLD CONTRACTS.—(A) Subject to subparagraph
(B), when cost or pricing data are not required to be submitted
by subsection (a) for a contract, subcontract, or modification
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of a contract or subcontract, such data may nevertheless be
required to be submitted by the head of the procuring activity,
but only if the head of the procuring activity determines that
such data are necessary for the evaluation by the agency of
the reasonableness of the price of the contract, subcontract,
or modification of a contract or subcontract. In any case in
which the head of the procuring activity requires such data
to be submitted under this subsection, the head of the procuring
activity shall justify in writing the reason for such requirement.

“(B) The head of the procuring activity may not require
certified cost or pricing data to be submitted under this para-
graph for any contract or subcontract, or modification of a
contract or subcontract, covered by the exceptions in subsection
(B)(L)(A). _ N

“(C) The head of a procuring activity may not delegate
functions under this paragraph.

“(2) AUTHORITY TO REQUIRE INFORMATION OTHER THAN CER-
TIFIED COST OR PRICING DATA.—When certified cost or pricing
data are not required to be submitted under this section for
a contract, subcontract, or modification of a contract or sub-
contract, the head of the procuring activity may require submis-
sion of data other than certified cost or pricing data to the
extent necessary to determine the reasonableness of the price
of the contract, subcontract, or modification of the contract
or subcontract.”.

SEC. 1204. ADDITIONAL SPECIAL RULES FOR COMMERCIAL ITEMS.

Section 2306a of title 10, United States Code, is amended—

(1) by redesignating subsections (d), (e), (f), and (g) as
subsections (e), (f), (g), and (i), respectively; and

(2) by inserting after subsection (c) the following new sub-
section (d):

“(d) ADDITIONAL EXCEPTION PROVISIONS REGARDING COMMER-
CIAL ITEMS.—

“(1) PROCUREMENTS BASED ON ADEQUATE PRICE COMPETI-
TIoON.—To the maximum extent practicable, the head of an
agency shall conduct procurements of commercial items on a
competitive basis. In any procurement of a commercial item
conducted on a competitive basis and based upon adequate
price competition, the head of the agency conducting the
procurement shall not require cost or pricing data to be submit-
ted under subsection (a) for the contract, subcontract, or modi-
fication of the contract or subcontract under the procurement.
If additional information is necessary to determine the reason-
ableness of the price of the contract, subcontract, or modifica-
tion, the head of the agency shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror.

“(2) PROCUREMENTS NOT BASED ON ADEQUATE PRICE COM-
PETITION.—(A)(i) In any case in which it is not practicable
to conduct a procurement of a commercial item covered by
subsection (a) on a competitive basis, and the procurement
is not covered by an exception in subsection (b), the contracting
officer shall seek to obtain from the offeror or contractor
information described in clause (ii). When such information
is not available from that source, the contracting officer shall
seek to obtain such information from another source or sources.
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“(if) The information referred in clause (i) is information
on prices at which the same item or similar items have been
sold in the commercial market that is adequate for evaluating,
through price analysis, the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract under the procurement.

“(B) The contracting officer shall exempt a contract, sub-
contract, or modification of a contract or subcontract under
the procurement from the requirements of subsection (a) if
the contracting officer obtains the information described in
subparagraph (A)(ii) in accordance with standards and proce-
dures set forth in the Federal Acquisition Regulation.

“(C) A contracting officer may require submission of cost
or pricing data under subsection (a) only if the contracting
officer makes a written determination that the agency is unable
to obtain the information described in subparagraph (A)(ii).

“(3) AuTHORITY TO AUDIT.—(A) In accordance with proce-
dures prescribed in the Federal Acquisition Regulation, the
head of an agency is authorized to examine all information
provided by an offeror, contractor, or subcontractor pursuant
to paragraph (2)(A) and all books and records of such offeror,
contractor, or subcontractor that directly relate to such informa-
tion in order to determine whether the agency is receiving
accurate information required under this subsection.

“(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the modification of the contract, with respect to which
the information was provided.

“(4) LIMITATIONS ON REQUESTS FOR DATA.—The Federal
Acquisition Regulation shall include reasonable limitations on
requests under this section for sales data relating to commercial
items.

“(5) FORM OF INFORMATION.—IN requesting information
from an offeror under this subsection, a contracting officer
shall, to the maximum extent practicable, limit the scope of
the request to include only information that is in the form
regularly maintained by the offeror in commercial operations.

“(6) CONFIDENTIALITY.—ANY information received under
this subsection that is exempt from disclosure under section
552(b) of title 5 shall not be disclosed by the Federal Govern-
ment.”.

SEC. 1205. RIGHT OF UNITED STATES TO EXAMINE CONTRACTOR
RECORDS.

Section 2306a of title 10, United States Code, is amended
by striking out subsection (g), as redesignated by section 1204(1),
and inserting in lieu thereof the following:

“(g) RIGHT oF UNITED STATES To EXAMINE CONTRACTOR
Recorbps.—For the purpose of evaluating the accuracy, complete-
ness, and currency of cost or pricing data required to be submitted
by this section, the head of an agency shall have the authority
provided by section 2313(a)(2) of this title.”.

SEC. 1206. REQUIRED REGULATIONS.

Section 2306a of title 10, United States Code, as amended
by sections 1204 and 1205, is further amended by inserting after
subsection (g) the following new subsection:
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“(h) REQUIRED REGULATIONS.—The Federal Acquisition Regula-
tion shall contain provisions concerning the types of information
that offerors must submit for a contracting officer to consider in
determining whether the price of a procurement to the Government
is fair and reasonable when certified cost or pricing data are not
required to be submitted under this section because the price of
the procurement to the United States is not expected to exceed
the applicable threshold amount set forth in subsection (a) (as
adjusted pursuant to paragraph (7) of such subsection). Such
information, at a minimum, shall include appropriate information
on the prices at which the same item or similar items have pre-
viously been sold that is adequate for evaluating the reasonableness
of the price of the proposed contract or subcontract for the procure-
ment.”.

SEC. 1207. CONSISTENCY OF TIME REFERENCES.

Section 2306a of title 10, United States Code, as amended
by section 1204(1), is further amended in subparagraphs (A)(ii)
and (B)(ii) of subsection (e)(4), by inserting “or, if applicable consist-
ent with paragraph (1)(B), another date agreed upon between the
parties,” after “(or price of the modification)”.

SEC. 1208. EXCEPTION FOR TRANSFERS BETWEEN DIVISIONS, SUBSIDI-
ARIES, AND AFFILIATES.

Subsection (i) of section 2306a of title 10, United States Code,
as redesignated by section 1204(1), is amended to read as follows:
“(i) DEFINITIONS.—InN this section:

“(1) CosT OR PRICING DATA.—The term ‘cost or pricing
data’ means all facts that, as of the date of agreement on
the price of a contract (or the price of a contract modification),
or, if applicable consistent with subsection (e)(1)(B), another
date agreed upon between the parties, a prudent buyer or
seller would reasonably expect to affect price negotiations
significantly. Such term does not include information that is
judgmental, but does include the factual information from which
a judgment was derived.

“(2) SuBcCONTRACT.—The term ‘subcontract’ includes a
transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor.

“(3) CoMMERCIAL ITEM.—The term ‘commercial item’ has
the meaning provided such term in section 4(12) of the Office
of Federal Procurement Policy Act.”.

SEC. 1209. COVERAGE OF COAST GUARD AND NASA FOR INTEREST
AND PAYMENTS ON CERTAIN OVERPAYMENTS.

Paragraph (1) of subsection (f) of section 2306a of title 10,
United States Code, as redesignated by section 1204(1), is amended
by striking out “with the Department of Defense” in the matter
preceding subparagraph (A).

SEC. 1210. REPEAL OF SUPERSEDED PROVISION.

Subsections (b) and (c) of section 803 of Public Law 101-
510 (10 U.S.C. 2306a note) are repealed.
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PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 1251. REVISION OF CIVILIAN AGENCY PROVISIONS TO ENSURE
UNIFORM TREATMENT OF COST OR PRICING DATA.

(a) RevisioN.—Title 111 of the Federal Property and Administra-
tive Services Act of 1949 is amended—
(1) in section 304 (41 U.S.C. 254), by striking out subsection
(d); and
(2) by inserting before section 304B, as added by section
1072, the following new section:

“SEC. 304A. COST OR PRICING DATA: TRUTH IN NEGOTIATIONS.

“(a) REQUIRED COST OR PRICING DATA AND CERTIFICATION.—
(1) The head of an executive agency shall require offerors, contrac-
tors, and subcontractors to make cost or pricing data available
as follows:

“(A) An offeror for a prime contract under this title to
be entered into using procedures other than sealed-bid proce-
dures shall be required to submit cost or pricing data before
the award of a contract if—

“(i) in the case of a prime contract entered into after
the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the price of the contract to the
United States is expected to exceed $500,000; and

“(if) in the case of a prime contract entered into on
or before the date of the enactment of the Federal Acquisi-
tion Streamlining Act of 1994, the price of the contract
to the United States is expected to exceed $100,000.

“(B) The contractor for a prime contract under this title
shall be required to submit cost or pricing data before the
pricing of a change or modification to the contract if—

“(i) in the case of a change or modification made to
a prime contract referred to in subparagraph (A)(i), the
price adjustment is expected to exceed $500,000;

“(if) in the case of a change or modification made
to a prime contract that was entered into on or before
the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, and that has been modified
pursuant to paragraph (6), the price adjustment is expected
to exceed $500,000; and

“(iii) in the case of a change or modification not covered
by clause (i) or (ii), the price adjustment is expected to
exceed $100,000.

“(C) An offeror for a subcontract (at any tier) of a contract
under this title shall be required to submit cost or pricing
data before the award of the subcontract if the prime contractor
and each higher-tier subcontractor have been required to make
available cost or pricing data under this section and—

“(i) in the case of a subcontract under a prime contract
referred to in subparagraph (A)(i), the price of the sub-
contract is expected to exceed $500,000;

“(if) in the case of a subcontract entered into under
a prime contract that was entered into on or before the
date of the enactment of the Federal Acquisition Streamlin-
ing Act of 1994, and that has been modified pursuant
to paragraph (6), the price of the subcontract is expected
to exceed $500,000; and
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“(iii) in the case of a subcontract not covered by clause
(i) or (ii), the price of the subcontract is expected to exceed
$100,000.

“(D) The subcontractor for a subcontract covered by
subparagraph (C) shall be required to submit cost or pricing
data before the pricing of a change or modification to the
subcontract if—

“(i) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)(i) or (C)(ii), the
price adjustment is expected to exceed $500,000; and

“(ii) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)(iii), the price
adjustment is expected to exceed $100,000.

“(2) A person required, as an offeror, contractor, or subcontrac-
tor, to submit cost or pricing data under paragraph (1) (or required
by the head of the procuring activity concerned to submit such
data under subsection (c)) shall be required to certify that, to
the best of the person’s knowledge and belief, the cost or pricing
data submitted are accurate, complete, and current.

“(3) Cost or pricing data required to be submitted under para-
graph (1) (or under subsection (c)), and a certification required
to be submitted under paragraph (2), shall be submitted—

“(A) in the case of a submission by a prime contractor
(or an offeror for a prime contract), to the contracting officer
for the contract (or to a designated representative of the
contracting officer); or

“(B) in the case of a submission by a subcontractor (or
an offeror for a subcontract), to the prime contractor.

“(4) Except as provided under subsection (b), this section applies
to contracts entered into by the head of an executive agency on
behalf of a foreign government.

“(5) For purposes of paragraph (1)(C), a contractor or sub-
contractor granted a waiver under subsection (b)(1)(B) shall be
considered as having been required to make available cost or pricing
data under this section.

“(6) Upon the request of a contractor that was required to
submit cost or pricing data under paragraph (1) in connection
with a prime contract entered into on or before the date of the
enactment of the Federal Acquisition Streamlining Act of 1994,
the head of the executive agency that entered into such contract
shall modify the contract to reflect subparagraphs (B)(ii) and (C)(ii)
of paragraph (1). All such modifications shall be made without
requiring consideration.

“(7) Effective on October 1 of each year that is divisible by
5, each amount set forth in paragraph (1) shall be adjusted to
the amount that is equal to the fiscal year 1994 constant dollar
value of the amount set forth. Any amount, as so adjusted, that
is not evenly divisible by $50,000 shall be rounded to the nearest
multiple of $50,000. In the case of an amount that is evenly divisible
by $25,000 but not evenly divisible by $50,000, the amount shall
be rounded to the next higher multiple of $50,000.

“(b) EXCEPTIONS.—

“(1) IN GENERAL.—Submission of cost or pricing data shall
not be required under subsection (a) in the case of a contract,
a subcontract, or a modification of a contract or subcontract—

“(A) for which the price agreed upon is based on—

“(i) adequate price competition;
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“(ii) established catalog or market prices of
commercial items that are sold in substantial quan-
tities to the general public; or

“(iii) prices set by law or regulation; or
“(B) in an exceptional case when the head of the procur-

ing activity, without delegation, determines that the

requirements of this section may be waived and justifies
in writing the reasons for such determination.

“(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by
the prohibition on the submission of cost or pricing data in
paragraph (1)(A), submission of cost or pricing data shall not
be required under subsection (a) if—

“(A) the contract or subcontract being modified is a
contract or subcontract for which submission of cost or
pricing data may not be required by reason of paragraph
(1)(A); and

“(B) the modification would not change the contract
or subcontract, as the case may be, from a contract or
subcontract for the acquisition of a commercial item to
a contract or subcontract for the acquisition of an item
other than a commercial item.

“(3) FAR sTANDARDS.—The Federal Acquisition Regulation
shall provide clear standards for determining whether the
exceptions provided in paragraph (1)(A) apply. In the case
of the exception provided in paragraph (1)(A)(i), the regulations
shall specify the criteria to be used to determine whether
adequate price competition exists. In the case of the exception
provided in paragraph (1)(A)(ii), the regulations shall provide
that the exception applies to items that are sold in substantial
guantities to the general public, without regard to the quantity
of items that may be sold to the Federal Government.

“(c) RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE COST
OR PRICING DATA OR OTHER INFORMATION.—

“(1) AuTHORITY To REQUIRE CosT OR PRICING DATA ON
BELOw-THRESHOLD CONTRACTS.—(A) Subject to subparagraph
(B), when cost or pricing data are not required to be submitted
by subsection (a) for a contract, subcontract, or modification
of a contract or subcontract, such data may nevertheless be
required to be submitted by the head of the procuring activity,
but only if the head of the procuring activity determines that
such data are necessary for the evaluation by the agency of
the reasonableness of the price of the contract, subcontract,
or modification of a contract or subcontract. In any case in
which the head of the procuring activity requires such data
to be submitted under this subsection, the head of the procuring
activity shall justify in writing the reason for such requirement.

“(B) The head of the procuring activity may not require
certified cost or pricing data to be submitted under this para-
graph for any contract or subcontract, or modification of a
contract or subcontract, covered by the exceptions in subsection
(B)(L)(A). _ N

“(C) The head of a procuring activity may not delegate
the functions under this paragraph.

“(2) AUTHORITY TO REQUIRE INFORMATION OTHER THAN CER-
TIFIED COST OR PRICING DATA.—When certified cost or pricing
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data are not required to be submitted under this section for
a contract, subcontract, or modification of a contract or sub-
contract, the head of the procuring activity may require submis-
sion of data other than certified cost or pricing data to the
extent necessary to determine the reasonableness of the price
of the contract, subcontract, or modification of the contract
or subcontract.

“(d) ADDITIONAL EXCEPTION PROVISIONS REGARDING COMMER-

CIAL ITEMS.—

“(1) PROCUREMENTS BASED ON ADEQUATE PRICE COMPETI-
TION.—To the maximum extent practicable, the head of an
executive agency shall conduct procurements of commercial
items on a competitive basis. In any procurement of a commer-
cial item conducted on a competitive basis and based upon
adequate price competition, the head of the executive agency
conducting the procurement shall not require cost or pricing
data to be submitted under subsection (a) for the contract,
subcontract, or modification of the contract or subcontract under
the procurement. If additional information is necessary to deter-
mine the reasonableness of the price of the contract, sub-
contract, or modification of the contract or subcontract, the
head of the executive agency shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror.

“(2) PROCUREMENTS NOT BASED ON ADEQUATE PRICE COM-
PETITION.—(A)(i) In any case in which it is not practicable
to conduct a procurement of a commercial item covered by
subsection (a) on a competitive basis, and the procurement
is not covered by an exception in subsection (b), the contracting
officer shall seek to obtain from the offeror or contractor
information described in clause (ii). When such information
is not available from that source, the contracting officer shall
seek to obtain such information from another source or sources.

“(if) The information referred in clause (i) is information
on prices at which the same item or similar items have been
sold in the commercial market that is adequate for evaluating,
through price analysis, the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract under the procurement.

“(B) The contracting officer shall exempt a contract, sub-
contract, or modification of a contract or subcontract under
the procurement from the requirements of subsection (a) if
the contracting officer obtains the information described in
subparagraph (A)(ii) in accordance with standards and proce-
dures set forth in the Federal Acquisition Regulation.

“(C) A contracting officer may require submission of cost
or pricing data under subsection (a) only if the contracting
officer makes a written determination that the agency is unable
to obtain the information described in subparagraph (A)(ii).

“(3) AuTHORITY TO AUDIT.—(A) In accordance with proce-
dures prescribed in the Federal Acquisition Regulation, the
head of an executive agency is authorized to examine all
information provided by an offeror, contractor, or subcontractor
pursuant to paragraph (2)(A) and all books and records of
such offeror, contractor, or subcontractor that directly relate
to such information in order to determine whether the agency
is receiving accurate information required under this section.
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“(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the modification of the contract, with respect to which
the information was provided.

“(4) LIMITATIONS ON REQUESTS FOR DATA.—The Federal
Acquisition Regulation shall include reasonable limitations on
requests under this subsection for sales data relating to
commercial items.

“(5) FOrRM OF INFORMATION.—IN requesting information
from an offeror under this subsection, a contracting officer
shall, to the maximum extent practicable, limit the scope of
the request to include only information that is in the form
regularly maintained by the offeror in commercial operations.

“(6) CONFIDENTIALITY.—ANY information received under
this subsection that is exempt from disclosure under section
552(b) of title 5 shall not be disclosed by the Federal Govern-
ment.

“(e) Price REDUCTIONS FOR DEFECTIVE COST OR PRICING
Data—(1)(A) A prime contract (or change or modification to a
prime contract) under which a certificate under subsection (a)(2)
is required shall contain a provision that the price of the contract
to the United States, including profit or fee, shall be adjusted
to exclude any significant amount by which it may be determined
by the head of the executive agency that such price was increased
because the contractor (or any subcontractor required to make
available such a certificate) submitted defective cost or pricing
data.

“(B) For the purposes of this section, defective cost or pricing
data are cost or pricing data which, as of the date of agreement
on the price of the contract (or another date agreed upon between
the parties), were inaccurate, incomplete, or noncurrent. If for pur-
poses of the preceding sentence the parties agree upon a date
other than the date of agreement on the price of the contract,
the date agreed upon by the parties shall be as close to the date
of agreement on the price of the contract as is practicable.

“(2) In determining for purposes of a contract price adjustment
under a contract provision required by paragraph (1) whether,
and to what extent, a contract price was increased because the
contractor (or a subcontractor) submitted defective cost or pricing
data, it shall be a defense that the United States did not rely
on the defective data submitted by the contractor or subcontractor.

“(3) It is not a defense to an adjustment of the price of a
contract under a contract provision required by paragraph (1) that—

“(A) the price of the contract would not have been modified
even if accurate, complete, and current cost or pricing data
had been submitted by the contractor or subcontractor because
the contractor or subcontractor—

“(i) was the sole source of the property or services
procured; or

“(ii) otherwise was in a superior bargaining position
with respect to the property or services procured;

“(B) the contracting officer should have known that the
cost or pricing data in issue were defective even though the
contractor or subcontractor took no affirmative action to bring
the character of the data to the attention of the contracting
officer;
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“(C) the contract was based on an agreement between
the contractor and the United States about the total cost of
the contract and there was no agreement about the cost of
each item procured under such contract; or

“(D) the prime contractor or subcontractor did not submit
a certification of cost or pricing data relating to the contract
as required under subsection (a)(2).

“(4)(A) A contractor shall be allowed to offset an amount against
the amount of a contract price adjustment under a contract provi-
sion required by paragraph (1) if—

“(i) the contractor certifies to the contracting officer (or
to a designated representative of the contracting officer) that,
to the best of the contractor’'s knowledge and belief, the contrac-
tor is entitled to the offset; and

“(ii) the contractor proves that the cost or pricing data
were available before the date of agreement on the price of
the contract (or price of the modification), or, if applicable
consistent with paragraph (1)(B), another date agreed upon
between the parties, and that the data were not submitted
as specified in subsection (a)(3) before such date.

“(B) A contractor shall not be allowed to offset an amount
otherwise authorized to be offset under subparagraph (A) if—

“(i) the certification under subsection (a)(2) with respect
to the cost or pricing data involved was known to be false
when signed; or

“(ii) the United States proves that, had the cost or pricing
data referred to in subparagraph (A)(ii) been submitted to
the United States before the date of agreement on the price
of the contract (or price of the modification) or, if applicable
under paragraph (1)(B), another date agreed upon between
the parties, the submission of such cost or pricing data would
not have resulted in an increase in that price in the amount
to be offset.

“(f) INTEREST AND PENALTIES FOR CERTAIN OVERPAYMENTS.—
(1) If the United States makes an overpayment to a contractor
under a contract with an executive agency subject to this section
and the overpayment was due to the submission by the contractor
of defective cost or pricing data, the contractor shall be liable
to the United States—

“(A) for interest on the amount of such overpayment, to
be computed—

“(i) for the period beginning on the date the overpay-
ment was made to the contractor and ending on the date
the contractor repays the amount of such overpayment
to the United States; and

“(ii) at the current rate prescribed by the Secretary
of the Treasury under section 6621 of the Internal Revenue
Code of 1986; and
“(B) if the submission of such defective data was a knowing

submission, for an additional amount equal to the amount

of the overpayment.

“(2) Any liability under this subsection of a contractor that
submits cost or pricing data but refuses to submit the certification
required by subsection (a)(2) with respect to the cost or pricing
data shall not be affected by the refusal to submit such certification.

“(g) RIGHT oF UNITED STATES To EXAMINE CONTRACTOR
Recorbps.—For the purpose of evaluating the accuracy, complete-
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ness, and currency of cost or pricing data required to be submitted
by this section, an executive agency shall have the authority pro-
vided by section 304C(a)(2).

“(h) REQUIRED REGULATIONS.—The Federal Acquisition Regula-
tion shall include regulations concerning the types of information
that offerors must submit for a contracting officer to consider in
determining whether the price of a procurement to the Government
is fair and reasonable when certified cost or pricing data are not
required to be submitted under this section because the price of
the procurement to the United States is not expected to exceed
the applicable threshold amount set forth in subsection (a) (as
adjusted pursuant to paragraph (7) of such subsection). Such
information, at a minimum, shall include appropriate information
on the prices at which the same item or similar items have pre-
viously been sold that is adequate for evaluating the reasonableness
of the price of a proposed contract or subcontract for the procure-
ment.

“(i) DEFINITIONS.—InN this section:

“(1) CosT OR PRICING DATA.—The term ‘cost or pricing
data’ means all facts that, as of the date of agreement on
the price of a contract (or the price of a contract modification)
or, if applicable consistent with subsection (e)(1)(B), another
date agreed upon between the parties, a prudent buyer or
seller would reasonably expect to affect price negotiations
significantly. Such term does not include information that is
judgmental, but does include the factual information from which
a judgment was derived.

“(2) SuscoNTRACT.—The term ‘subcontract’ includes a
transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor.

“(3) CoMMERCIAL ITEM.—The term ‘commercial item’ has
the meaning provided such term by section 4(12) of the Office
of Federal Procurement Policy Act.”.

(b) AppLICcABILITY.—Subsection (a) of section 304A of the Office
of Federal Procurement Policy Act, as added by subsection (a),
shall apply according to the provisions thereof on and after the
date of the enactment of this Act, notwithstanding section 10001(b).

SEC. 1252. REPEAL OF OBSOLETE PROVISION.

Section 303E of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253e) is repealed.

Subtitle C—Research and Development

SEC. 1301. RESEARCH PROJECTS.

(@) GENERAL AuUTHORITY.—Section 2358 of title 10, United
States Code, is amended to read as follows:

8§ 2358. Research and development projects

“(a) AuTHORITY.—The Secretary of Defense or the Secretary
of a military department may engage in basic research, applied
research, advanced research, and development projects that—

“(1) are necessary to the responsibilities of such Secretary’s
department in the field of research and development; and
“(2) either—
“(A) relate to weapon systems and other military needs;
or
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“(B) are of potential interest to the Department of
Defense.

“(b) AuTHORIZED MEANS.—The Secretary of Defense or the Sec-
retary of a military department may perform research and develop-
ment projects—

“(1) by contract, cooperative agreement, or grant, in accord-

ance with chapter 63 of title 31;

“(2) through one or more military departments;

“(3) by using employees and consultants of the Department
of Defense; or

“(4) by mutual agreement with the head of any other
department or agency of the Federal Government.

“(c) REQUIREMENT OF POTENTIAL DEPARTMENT OF DEFENSE
INTEREST.—Funds appropriated to the Department of Defense or
to a military department may not be used to finance any research
project or study unless the project or study is, in the opinion
of the Secretary of Defense or the Secretary of that military depart-
ment, respectively, of potential interest to the Department of
Defense or to such military department, respectively.

“(d) ADDITIONAL PROVISIONS APPLICABLE TO COOPERATIVE
AGREEMENTS.—Additional authorities, conditions, and requirements
relating to certain cooperative agreements authorized by this section
are provided in section 2371 of this title.”.

(b) TRANSACTIONS OTHER THAN CONTRACTS AND GRANTS.—Sec-
tion 2371 of such title is amended to read as follows:

“82371. Research projects: transactions other than contracts
and grants

“(a) ADDITIONAL FORMS OF TRANSACTIONS AUTHORIZED.—The
Secretary of Defense and the Secretary of each military department
may enter into transactions (other than contracts, cooperative agree-
ments, and grants) under the authority of this subsection in carry-
ing out basic, applied, and advanced research projects. The authority
under this subsection is in addition to the authority provided in
section 2358 of this title to use contracts, cooperative agreements,
and grants in carrying out such projects.

“(b) EXERCISE OF AUTHORITY BY SECRETARY OF DEFENSE.—
In any exercise of the authority in subsection (a), the Secretary
of Defense shall act through the Advanced Research Projects Agency
or any other element of the Department of Defense that the Sec-
retary may designate.

“(c) AbvANCE PAYMENTs.—The authority provided under sub-
section (a) may be exercised without regard to section 3324 of
title 31.

“(d) Recovery oF Funbps.—(1) A cooperative agreement for
performance of basic, applied, or advanced research authorized by
section 2358 of this title and a transaction authorized by subsection
(@) may include a clause that requires a person or other entity
to make payments to the Department of Defense or any other
department or agency of the Federal Government as a condition
for receiving support under the agreement or other transaction.

“(2) The amount of any payment received by the Federal
Government pursuant to a requirement imposed under paragraph
(1) may be credited, to the extent authorized by the Secretary
of Defense, to the appropriate account established under subsection
(). Amounts so credited shall be merged with other funds in the
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account and shall be available for the same purposes and the
same period for which other funds in such account are available.

“(e) ConpITIONS.—The Secretary of Defense shall ensure that—

“(1) to the maximum extent practicable, no cooperative
agreement containing a clause under subsection (d) and no
transaction entered into under subsection (a) provides for
research that duplicates research being conducted under exist-
ing programs carried out by the Department of Defense;

“(2) to the extent that the Secretary determines practicable,
the funds provided by the Government under a cooperative
agreement containing a clause under subsection (d) or a trans-
action authorized by subsection (a) do not exceed the total
amount provided by other parties to the cooperative agreement
or other transaction; and

“(3) a cooperative agreement containing a clause under
subsection (d) or a transaction authorized under subsection
(a) is used for a research project only when the use of a
standard contract, grant, or cooperative agreement for such
project is not feasible or appropriate.

“(f) SupPoORT AccouNTs.—There is hereby established on the
books of the Treasury separate accounts for each of the military
departments and the Advanced Research Projects Agency for sup-
port of research projects and development projects provided for
In cooperative agreements containing a clause under subsection
(d) and research projects provided for in transactions entered into
under subsection (a). Funds in those accounts shall be available
for the payment of such support.

“(g) RecuLATIONS.—The Secretary of Defense shall prescribe
regulations to carry out this section.

“(h) ANNUAL RePorT.—Not later than 60 days after the end
of each fiscal year, the Secretary of Defense shall submit to the
Committees on Armed Services of the Senate and House of Rep-
resentatives a report on all cooperative agreements entered into
under section 2358 of this title during such fiscal year that contain
a clause authorized by subsection (d) and on all transactions entered
into under subsection (a) during such fiscal year. The report shall
contain, with respect to each such cooperative agreement and trans-
action, the following:

“(1) A general description of the cooperative agreement
or other transaction (as the case may be), including the tech-
nologies for which research is provided for under such agree-
ment or transaction.

“(2) The potential military and, if any, commercial utility
of such technologies.

“(3) The reasons for not using a contract or grant to provide
support for such research.

“(4) The amount of the payments, if any, that were received
by the Federal Government during the fiscal year covered by
the report pursuant to a clause included in such cooperative
agreement or other transaction pursuant to subsection (d).

“(5) The amount of the payments reported under paragraph
(4), if any, that were credited to each account established under
subsection (f).

“(i) COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS
UNDER STEVENSON-WYDLER TECHNOLOGY INNOVATION ACT OF
1980.—The Secretary of Defense, in carrying out research projects
through the Advanced Research Projects Agency, and the Secretary
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of each military department, in carrying out research projects,
may permit the director of any federally funded research and devel-
opment center to enter into cooperative research and development
agreements with any person, any agency or instrumentality of
the United States, any unit of State or local government, and
any other entity under the authority granted by section 12 of
the Stevenson-Wydler Technology Innovation Act of 1980 (15 U.S.C.
3710a). Technology may be transferred to a non-Federal party to
such an agreement consistent with the provisions of sections 11
and 12 of such Act (15 U.S.C. 3710, 3710a).".

(c) CLerICAL AMENDMENTS.—The table of sections at the begin-
ning of chapter 139 of such title is amended—

(1) by striking out the item relating to section 2358 and

inserting in lieu thereof the following:

“2358. Research and development projects.”;

and
~ (2) by striking out the item relating to section 2371 and
inserting in lieu thereof the following:

“2371. Research projects: transactions other than contracts and grants.”.

Subtitle D—Procurement Protests

PART I—PROTESTS TO THE COMPTROLLER
GENERAL

SEC. 1401. PROTEST DEFINED.

(@) IN GENERAL.—Paragraph (1) of section 3551 of title 31,
United States Code, is amended to read as follows:
“(1) The term ‘protest’ means a written objection by an
interested party to any of the following:

“(A) A solicitation or other request by a Federal agency
for offers for a contract for the procurement of property
or services.

“(B) The cancellation of such a solicitation or other
request.

“(C) An award or proposed award of such a contract.

“(D) A termination or cancellation of an award of such
a contract, if the written objection contains an allegation
that the termination or cancellation is based in whole or
in part on improprieties concerning the award of the con-
tract.”.

(b) TecHNICAL AMENDMENTS.—Section 3551 of such title is
further amended—
(1) in paragraph (2)—

(A) by inserting “The term” after “(2)”; and

(B) by striking out “; and” and inserting in lieu thereof
a period; and
(2) in paragraph (3), by inserting “The term” after “(3)".

SEC. 1402. REVIEW OF PROTESTS AND EFFECT ON CONTRACTS PEND-

ING DECISION.

(a) PERIODS FOR CERTAIN AcTIONS.—Section 3553 of title 31,
United States Code, is amended—
(1) in subsection (b)—
(A) in paragraph (1), by striking out “one working
day of” and inserting in lieu thereof “one day after”; and
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(B) in paragraph (2)—

(i) in subparagraph (A), by striking out “25 work-
ing days from” and inserting in lieu thereof “35 days
after”; and

(ii) in subparagraph (C), by striking out “10 work-
ing days from” and inserting in lieu thereof “20 days
after”; and

(2) in subsection (c)(3), by striking out “thereafter” and
inserting in lieu thereof “after the making of such finding”.

(b) SusPENSION OF PERFORMANCE.—Subsection (d) of such sec-
tion is amended to read as follows:

“(d)(1) A contractor awarded a Federal agency contract may,
during the period described in paragraph (4), begin performance
of the contract and engage in any related activities that result
in obligations being incurred by the United States under the con-
tract unless the contracting officer responsible for the award of
the contract withholds authorization to proceed with performance
of the contract.

“(2) The contracting officer may withhold an authorization to
proceed with performance of the contract during the period
described in paragraph (4) if the contracting officer determines
in writing that—

“(A) a protest is likely to be filed; and
“(B) the immediate performance of the contract is not in
the best interests of the United States.

“(3)(A) If the Federal agency awarding the contract receives
notice of a protest in accordance with this section during the period
described in paragraph (4)—

“(i) the contracting officer may not authorize performance
of the contract to begin while the protest is pending; or

“(ii) if authorization for contract performance to proceed
was not withheld in accordance with paragraph (2) before
receipt of the notice, the contracting officer shall immediately
direct the contractor to cease performance under the contract
and to suspend any related activities that may result in addi-
tional obligations being incurred by the United States under
that contract.

“(B) Performance and related activities suspended pursuant
to subparagraph (A)(ii) by reason of a protest may not be resumed
while the protest is pending.

“(C) The head of the procuring activity may authorize the
performance of the contract (notwithstanding a protest of which
the Federal agency has notice under this section)—

“(i) upon a written finding that—

“(I) performance of the contract is in the best interests
of the United States; or

“(11) urgent and compelling circumstances that signifi-
cantly affect interests of the United States will not permit
waiting for the decision of the Comptroller General concern-
ing the protest; and
“(i1) after the Comptroller General is notified of that find-

ing.

“(4) The period referred to in paragraphs (2) and (3)(A), with
respect to a contract, is the period beginning on the date of the
contract award and ending on the later of—

“(A) the date that is 10 days after the date of the contract
award; or
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“(B) the date that is 5 days after the debriefing date offered
to an unsuccessful offeror for any debriefing that is requested
and, when requested, is required.”.

SEC. 1403. DECISIONS ON PROTESTS.

(@) PErRIODS FOR CERTAIN AcTIONS.—Section 3554(a) of title
31, United States Code, is amended—

(1) in paragraph (1), by striking out “90 working days
from” and inserting in lieu thereof “125 days after”;

(2) in paragraph (2), by striking out “45 calendar days
from” and inserting “65 days after”;

(3) by redesignating paragraph (3) as paragraph (4); and

(4) by inserting after paragraph (2) the following new para-
graph (3):

“(3) An amendment to a protest that adds a new ground of
protest, if timely made, should be resolved, to the maximum extent
practicable, within the time limit established under paragraph (1)
of this subsection for final decision of the initial protest. If an
amended protest cannot be resolved within such time limit, the
Comptroller General may resolve the amended protest through
the express option under paragraph (2) of this subsection.”.

(b) GAO RECOMMENDATIONS ON PrROTEsTs.—(1) Section 3554
of title 31, United States Code, is amended in subsection (b) by
adding at the end the following new paragraph:

“(3) If the Federal agency fails to implement fully the rec-
ommendations of the Comptroller General under this subsection
with respect to a solicitation for a contract or an award or proposed
award of a contract within 60 days after receiving the recommenda-
tions, the head of the procuring activity responsible for that contract
shall report such failure to the Comptroller General not later than
5 days after the end of such 60-day period.”.

(2) Subsection (c) of such section is amended to read as follows:

“(c)(1) If the Comptroller General determines that a solicitation
for a contract or a proposed award or the award of a contract
does not comply with a statute or regulation, the Comptroller Gen-
eral may recommend that the Federal agency conducting the
procurement pay to an appropriate interested party the costs of—

“(A) filing and pursuing the protest, including reasonable
attorneys’ fees and consultant and expert witness fees; and

“(B) bid and proposal preparation.

“(2) No party (other than a small business concern (within
the meaning of section 3(a) of the Small Business Act)) may be
paid, pursuant to a recommendation made under the authority
of paragraph (1)—

“(A) costs for consultant and expert witness fees that exceed
the highest rate of compensation for expert witnesses paid
by the Federal Government; or

“(B) costs for attorneys’ fees that exceed $150 per hour
unless the agency determines, based on the recommendation
of the Comptroller General on a case by case basis, that an
increase in the cost of living or a special factor, such as the
limited availability of qualified attorneys for the proceedings
involved, justifies a higher fee.

“(3) If the Comptroller General recommends under paragraph
(1) that a Federal agency pay costs to an interested party, the
Federal agency shall—

“(A) pay the costs promptly; or
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“(B) if the Federal agency does not make such payment,
promptly report to the Comptroller General the reasons for
the failure to follow the Comptroller General’'s recommendation.
“(4) If the Comptroller General recommends under paragraph

(1) that a Federal agency pay costs to an interested party, the
Federal agency and the interested party shall attempt to reach
an agreement on the amount of the costs to be paid. If the Federal
agency and the interested party are unable to agree on the amount
to be paid, the Comptroller General may, upon the request of
the interested party, recommend to the Federal agency the amount
of the costs that the Federal agency should pay.”.

(3) Subsection (e) of such section is amended to read as follows:

“(e)(1) The Comptroller General shall report promptly to the
Committee on Governmental Affairs and the Committee on Appro-
priations of the Senate and to the Committee on Government Oper-
ations and the Committee on Appropriations of the House of Rep-
resentatives any case in which a Federal agency fails to implement
fully a recommendation of the Comptroller General under subsection
(b) or (c). The report shall include—

“(A) a comprehensive review of the pertinent procurement,
including the circumstances of the failure of the Federal agency
to implement a recommendation of the Comptroller General;
and

“(B) a recommendation regarding whether, in order to cor-
rect an inequity or to preserve the integrity of the procurement
process, the Congress should consider—

“(i) private relief legislation;

“(ii) legislative rescission or cancellation of funds;
“(iii) further investigation by Congress; or

“(iv) other action.

“(2) Not later than January 31 of each year, the Comptroller
General shall transmit to the Congress a report containing a sum-
mary of each instance in which a Federal agency did not fully
implement a recommendation of the Comptroller General under
subsection (b) or (¢) during the preceding year. The report shall
also describe each instance in which a final decision in a protest
was not rendered within 125 days after the date the protest is
submitted to the Comptroller General.”.

(4) Costs to which the Comptroller General declared an
interested party to be entitled under section 3554 of title 31, United
States Code, as in effect immediately before the enactment of this
Act, shall, if not paid or otherwise satisfied by the Federal agency
concerned before the date of the enactment of this Act, be paid
promptly.

(¢) RESTRICTION ON AccESs TO CERTAIN INFORMATION.—Section
3553(f) of title 31, United States Code, is amended—

(1) by inserting “(1)” after “(f)”; and

(2) by adding at the end the following:

“(2)(A) The Comptroller General may issue protective orders
which establish terms, conditions, and restrictions for the provision
of any document to a party under paragraph (1), that prohibit
or restrict the disclosure by the party of information described
in subparagraph (B) that is contained in such a document.

“(B) Information referred to in subparagraph (A) is procurement
sensitive information, trade secrets, or other proprietary or confiden-
tial research, development, or commercial information.
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“(C) A protective order under this paragraph shall not be consid-
ered to authorize the withholding of any document or information
from Congress or an executive agency.”.

SEC. 1404. REGULATIONS.

(a) CompuTATION OF PERIODS.—Section 3555 of title 31, United
States Code, is amended—

(1) by redesignating subsection (b) as subsection (d); and
(2) by inserting after subsection (a) the following new sub-

section (b):

“(b) The procedures shall provide that, in the computation
of any period described in this subchapter—

“(1) the day of the act, event, or default from which the
designated period of time begins to run not be included; and
“(2) the last day after such act, event, or default be
included, unless—
“(A) such last day is a Saturday, a Sunday, or a legal
holiday; or
“(B) in the case of a filing of a paper at the General
Accounting Office or a Federal agency, such last day is
a day on which weather or other conditions cause the
closing of the General Accounting Office or Federal agency,
in which event the next day that is not a Saturday, Sunday,
or legal holiday shall be included.”.

(b) ELECTRONIC FILINGS AND DISSEMINATIONS.—Such section,
as amended by subsection (a), is further amended by inserting
after subsection (b) the following new subsection:

“(c) The Comptroller General may prescribe procedures for the
electronic filing and dissemination of documents and information
required under this subchapter. In prescribing such procedures,
the Comptroller General shall consider the ability of all parties
to achieve electronic access to such documents and records.”.

(c) REPEAL OF OBSOLETE DEADLINE.—Subsection (a) of such
section is amended by striking out “Not later than January 15,
1985, the” and inserting in lieu thereof “The”.

PART II—PROTESTS IN PROCUREMENTS OF
AUTOMATIC DATA PROCESSING

SEC. 1431. REVOCATION OF DELEGATIONS OF PROCUREMENT AU-
THORITY.

Section 111(b)(3) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(b)(3)) is amended by inserting
before the period at the end of the third sentence the following:
“, including the authority to revoke a delegation of authority with
respect to a particular contract after award of the contract, except
that the Administrator may revoke a delegation of authority after
the contract is awarded only when there is a finding of a violation
of law or regulation in connection with the contract award.”.

SEC. 1432. AUTHORITY OF THE GENERAL SERVICES ADMINISTRATION
BOARD OF CONTRACT APPEALS.

The first sentence of section 111(f)(1) of the Federal Property
and Administrative Services Act of 1949 (40 U.S.C. 759(f)(1)) is
amended to read as follows: “Upon request of an interested party
in connection with any procurement that is subject to this section
(including any such procurement that is subject to delegation of
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procurement authority), the board of contract appeals of the General
Services Administration (hereafter in this subsection referred to
as the ‘board’) shall review, as provided in this subsection, any
decision by a contracting officer that is alleged to violate a statute,
a regulation, or the conditions of a delegation of procurement
authority.”.

SEC. 1433. PERIODS FOR CERTAIN ACTIONS.

(@) SUSPENSION OF PROCUREMENT AUTHORITY.—Section 111(f)
of the Federal Property and Administrative Services Act of 1949
(40 U.S.C. 759(f)) is amended—

(1) in paragraph (2)(B)—

(A) by redesignating clauses (i) and (ii) as subclauses
(1) and (I1), respectively;

(B) by inserting “(i)" after “(B)”; and

(C) by adding at the end the following:

“(ii) A suspension under this subparagraph shall not preclude
the Federal agency concerned from continuing the procurement
process up to but not including award of the contract unless the
board determines such action is not in the best interests of the
United States.”; and

(2) in paragraph (3), by striking out subparagraph (A)
and inserting in lieu thereof the following:

“(A)(i) If, with respect to an award of a contract, the board
receives notice of a protest under this subsection within the period
described in clause (ii), the board shall, at the request of an
interested party, hold a hearing to determine whether the board
should suspend the procurement authority of the Administrator
or the Administrator’s delegation of procurement authority for the
protested procurement on an interim basis until the board can
decide the protest.

“(ii) The period referred to in clause (i) is the period beginning
on the date on which the contract is awarded and ending at the
end of the later of—

“(1) the tenth day after the date of contract award; or

“(11) the fifth day after the debriefing date offered to an
unsuccessful offeror for any debriefing that is requested and,
when requested, is required.

“(iii) The board shall hold the requested hearing within 5
days after the date of the filing of the protest or, in the case
of a request for debriefing under the provisions of section 2305(b)(5)
of title 10, United States Code, or section 303B(e) of this Act,
within 5 days after the later of the date of the filing of the protest
or the date of the debriefing.”.

(b) FinaL DecisioNn.—Paragraph (4)(B) of such section 111(f)
is amended—

(1) by striking out “45 working days” and inserting in
lieu thereof “65 days”; and

(2) by adding at the end the following: “An amendment
which adds a new ground of protest should be resolved, to
the maximum extent practicable, within the time limits estab-
lished for resolution of the initial protest.”.

SEC. 1434. DISMISSALS OF PROTESTS.

Section 111(f)(4) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(f)(4)) is amended by striking
out subparagraph (C) and inserting in lieu thereof the following:
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“(C) The board may dismiss a protest that the board deter-
mines—
“(i) is frivolous;
“(ii) has been brought or pursued in bad faith; or
“(ii1) does not state on its face a valid basis for protest.”.

SEC. 1435. AWARD OF COSTS.

(&) Awarbp.—Section 111(f)(5) of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 759(f)(5)) is amended
by striking out subparagraph (C) and inserting in lieu thereof
the following:

“(C) Whenever the board makes such a determination, it may,
in accordance with section 1304 of title 31, United States Code,
further declare an appropriate prevailing party to be entitled to
the cost of filing and pursuing the protest (including reasonable
attorneys’ fees and consultant and expert witness fees), and bid
and proposal preparation. However, no party (other than a small
business concern (within the meaning of section 3(a) of the Small
Business Act)) may be declared entitled to costs for consultants
and expert witness fees that exceed the highest rate of compensation
for expert witnesses paid by the Federal Government, and no party
(other than a small business concern (within the meaning of section
3(a) of the Small Business Act)) may be declared entitled to attor-
neys' fees that exceed $150 per hour unless the board, on a case
by case basis, determines that an increase in the cost of living
or a special factor, such as the limited availability of qualified
attorneys for the proceedings involved, justifies a higher fee.”.

(b) DEFINITION OF PREVAILING PARTY.—Section 111(f)(9) of such
Act (40 U.S.C. 759(f)(9)) is amended by adding at the end the
following:

“(C) The term ‘prevailing party’, with respect to a deter-
mination of the board under paragraph (5)(B) that a challenged
action of a Federal agency violates a statute or regulation
or the conditions of a delegation of procurement authority
issued pursuant to this section, means a party that dem-
onstrated such violation.”.

SEC. 1436. DISMISSAL AGREEMENTS.

Section 111(f)(5) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(f)(5)), as amended by section
1435, is further amended by adding at the end the following new
subparagraphs:

“(D) Any agreement that provides for the dismissal of a protest
and involves a direct or indirect expenditure of appropriated funds
shall be submitted to the board and shall be made a part of
the public record (subject to any protective order considered appro-
priate by the board) before dismissal of the protest. If a Federal
agency is a party to a settlement agreement, the submission of
the agreement to the board shall include a memorandum, signed
by the contracting officer concerned, that describes in detail the
procurement, the grounds for protest, the Federal Government's
position regarding the grounds for protest, the terms of the settle-
ment, and the agency’s position regarding the propriety of the
award or proposed award of the contract at issue in the protest.

“(E) Payment of amounts due from an agency under subpara-
graph (C) or under the terms of a settlement agreement under
subparagraph (D) shall be made from the appropriation made by
section 1304 of title 31, United States Code, for the payment of
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judgments. The Federal agency concerned shall reimburse that
appropriation account out of funds available for the procurement.”.

SEC. 1437. MATTERS TO BE COVERED IN REGULATIONS.

Section 111(f) of the Federal Property and Administrative Serv-

ices Act of 1949 (40 U.S.C. 759(f)) is further amended—
(1) by inserting after paragraph (6) the following:

“(7)(A) The board shall adopt and issue such rules and proce-
dures as may be necessary to the expeditious disposition of protests
filed under the authority of this subsection.

“(B) The procedures shall provide that, in the computation
of any period described in this subsection—

“(i) the day of the act, event, or default from which the
designated period of time begins to run not be included; and
“(ii) the last day after such act, event, or default be
included, unless—
“(I) such last day is a Saturday, a Sunday, or a legal
holiday; or
“(Il) in the case of a filing of a paper at the board,
such last day is a day on which weather or other conditions
cause the closing of the board in which event the next
day that is not a Saturday, Sunday, or legal holiday shall
be included.

“(C) The procedures may provide for electronic filing and
dissemination of documents and information required under this
subsection and in so providing shall consider the ability of all
parties to achieve electronic access to such documents and records.

“(D) The procedures shall provide that if the board expressly
finds that a protest or a portion of a protest is frivolous or has
been brought or pursued in bad faith, or that any person has
willfully abused the board’s process during the course of a protest,
the board may impose appropriate procedural sanctions, including
dismissal of the protest.”; and

(2) by striking out paragraph (8).

SEC. 1438. DEFINITION OF PROTEST.

Section 111(f)(9) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(f)(9)) is amended—

(1) by striking out “subsection—" and inserting in lieu
thereof “subsection:”;

(2) by striking out subparagraph (A) and inserting in lieu
thereof the following:

“(A) The term ‘protest’ means a written objection by an
interested party to any of the following:

“(i) A solicitation or other request by a Federal agency
for offers for a contract for the procurement of property
or services.

“(ii) The cancellation of such a solicitation or other
request.

“(iif) An award or proposed award of such a contract.

“(iv) A termination or cancellation of an award of such
a contract, if the written objection contains an allegation
that the termination or cancellation is based in whole or
in part on improprieties concerning the award of the con-
tract.”; and
(3) by capitalizing the first letter of the first word in

subparagraph (B).
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SEC. 1439. OVERSIGHT OF ACQUISITION OF AUTOMATIC DATA
PROCESSING EQUIPMENT BY FEDERAL AGENCIES.

Section 111 of the Federal Property and Administrative Services
Act of 1949 (40 U.S.C. 759) is amended by adding at the end
the following new subsection:

“(h) DATA CoLLECTION.—(1) The Administrator shall collect
and compile data regarding the procurement of automatic data
processing equipment under this section. The data collected and
compiled shall include, at a minimum, with regard to each contract
for such a procurement, the following:

“(A) The procuring agency.

“(B) The contractor.

“(C) The automatic data processing equipment and services
procured.

“(D) The manufacturer of the equipment procured.

“(E) The amount of the contract, to the extent that the
amount is not proprietary information.

“(F) The type of contract used.

“(G) The extent of competition for award.

“(H) Whether compatibility restrictions were used in award-
ing the contract.

“(I) Significant modifications of the contract.

“(J) Contract price, to the extent that the price is not
proprietary information.

“(2) The head of each Federal agency shall report to the
Administrator in accordance with regulations issued by the
Administrator all information that the Administrator determines
necessary in order to satisfy the requirements in paragraph (1).

“(3) The Administrator—

“(A) shall carry out a systematic, periodic review of
information received under this subsection;

“(B) shall use such information, as appropriate, to
determine the compliance of Federal agencies with the
requirements of this section; and

“(C) may take appropriate corrective action regarding
an agency’'s authority to lease and purchase automatic
data processing equipment upon any substantial failure
by the head of the agency to report to the Administrator
in accordance with this subsection.

“(4) The Administrator shall take appropriate corrective action
upon failure of a Federal agency to comply with the terms of
any delegation of authority to lease or purchase automatic data
processing equipment or failure to comply with any applicable law
or regulation.

“(5) The Administrator shall require in the regulations
implementing this subsection that (A) data collected pursuant to
this subsection be drawn from existing Federal agency information;
and (B) no new or additional information reporting requirements
may be imposed on offerors or contractors to collect such data.”.
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Subtitle E—Policy, Definitions, and Other
Matters

PART I—ARMED SERVICES ACQUISITIONS

SEC. 1501. REPEAL OF POLICY STATEMENT.

(a) REPEAL.—Section 2301 of title 10, United States Code, is
repealed.

(b) CLErRICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 137 of such title is amended by striking out the
item relating to section 2301.

SEC. 1502. DEFINITIONS.

Section 2302 of title 10, United States Code, is amended—

(1) by striking out paragraph (3) and inserting in lieu
thereof the following:

“(3) The following terms have the meanings provided such
terms in section 4 of the Office of Federal Procurement Policy
Act (41 U.S.C. 403):

“(A) The term ‘procurement’.

“(B) The term ‘procurement system’.
“(C) The term ‘standards’.

“(D) The term ‘full and open competition’.
“(E) The term ‘responsible source’.

“(F) The term ‘item’.

“(G) The term ‘item of supply’.

“(H) The term ‘supplies’.

“(1) The term ‘commercial item’.

“(J) The term ‘nondevelopmental item'.
“(K) The term ‘commercial component’
“(L) The term ‘component’.”; and

(2) by striking out paragraph (7) and inserting in lieu
thereof the following new paragraph (7):

“(7) The term ‘simplified acquisition threshold’ has the
meaning provided that term in section 4 of the Office of Federal
Procurement Policy Act (41 U.S.C. 403), except that, in the
case of any contract to be awarded and performed, or purchase
to be made, outside the United States in support of a contin-
gency operation, the term means an amount equal to two times
the amount specified for that term in section 4 of such Act.”.

SEC. 1503. DELEGATION OF PROCUREMENT FUNCTIONS.

(@) CONSOLIDATION OF DELEGATION AUTHORITY.—(1) Section
2311 of title 10, United States Code, is amended to read as follows:

“82311. Assignment and delegation of procurement functions
and responsibilities

“(a) IN GENERAL.—EXxcept to the extent expressly prohibited
by another provision of law, the head of an agency may delegate,
subject to his direction, to any other officer or official of that
agency, any power under this chapter.

“(b) PROCUREMENTS FOR OR WITH OTHER AGENCIES.—Subject
to subsection (a), to facilitate the procurement of property and
services covered by this chapter by each agency named in section
2303 of this title for any other agency, and to facilitate joint procure-
ment by those agencies—
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“(1) the head of an agency may delegate functions and
assign responsibilities relating to procurement to any officer
or employee within such agency;

“(2) the heads of two or more agencies may by agreement
delegate procurement functions and assign procurement respon-
sibilities from one agency to another of those agencies or to
an officer or civilian employee of another of those agencies;
and

“(3) the heads of two or more agencies may create joint
or combined offices to exercise procurement functions and
responsibilities.

“(c) APPROVAL OF TERMINATIONS AND REDUCTIONS OF JOINT
AcqQuisITIoON PROGRAMS.—(1) The Secretary of Defense shall pre-
scribe regulations that prohibit each military department participat-
ing in a joint acquisition program approved by the Under Secretary
of Defense for Acquisition and Technology from terminating or
substantially reducing its participation in such program without
the approval of the Under Secretary.

“(2) The regulations shall include the following provisions:

“(A) A requirement that, before any such termination or
substantial reduction in participation is approved, the proposed
termination or reduction be reviewed by the Joint Requirements
Oversight Council of the Department of Defense.

“(B) A provision that authorizes the Under Secretary of
Defense for Acquisition and Technology to require a military
department whose participation in a joint acquisition program
has been approved for termination or substantial reduction
to continue to provide some or all of the funding necessary
for the acquisition program to be continued in an efficient
manner.”.

(2) The table of sections at the beginning of chapter 137 of
such title is amended by striking out the item relating to section
2311 and inserting in lieu thereof the following:

“2311. Assignment and delegation of procurement functions and responsibilities.”.

(b) CoNFORMING REPEAL.—(1) Section 2308 of title 10, United
States Code, is repealed.

(2) The table of sections at the beginning of chapter 137 of
such title is amended by striking out the item related to section
2308.

SEC. 1504. DETERMINATIONS AND DECISIONS.

Section 2310 of title 10, United States Code, is amended to
read as follows:

“8§2310. Determinations and decisions

“(a) INDIVIDUAL OR CLASS DETERMINATIONS AND DECISIONS
AuTHORIZED.—Determinations and decisions required to be made
under this chapter by the head of an agency may be made for
an individual purchase or contract or, except to the extent expressly
prohibited by another provision of law, for a class of purchases
or contracts. Such determinations and decisions are final.

“(b) WRITTEN FINDINGS REQUIRED.—(1) Each determination or
decision under section 2306(g)(1), 2307(d), or 2313(c)(2)(B) of this
title shall be based on a written finding by the person making
the determination or decision. The finding shall set out facts and
circumstances that support the determination or decision.



S.1587—56

“(2) Each finding referred to in paragraph (1) is final. The
head of the agency making such finding shall maintain a copy
of the finding for not less than 6 years after the date of the
determination or decision.”.

SEC. 1505. RESTRICTIONS ON UNDEFINITIZED CONTRACTUAL AC-
TIONS.

(&) CLARIFICATION OF LIMITATION.—Subsection (b) of section
2326 of title 10, United States Code, is amended—

(2) in the subsection heading, by striking out “AND EXPENDI-

TURE";

(2) in paragraph (1)(B), by striking out “or expended”;
(3) in paragraph (2), by striking out “expend” and inserting
in lieu thereof “obligate”; and

(4) in paragraph (3)—

(A) by striking out “expended” and inserting in lieu
thereof “obligated”; and

(B) by striking out “expend” and inserting in lieu
thereof “obligate”.

(b) WaIvER AuTHORITY.—Such subsection is further amended—

(1) by redesignating paragraph (4) as paragraph (5); and
(2) by inserting after paragraph (3) the following new para-

graph (4):

“(4) The head of an agency may waive the provisions of this
subsection with respect to a contract of that agency if such head
of an agency determines that the waiver is necessary in order
to support a contingency operation.”.

(c) INAPPLICABILITY OF RESTRICTIONS TO CONTRACTS WITHIN
THE SIMPLIFIED ACQUISITION THRESHOLD.—Subsection (g)(1)(B) of
such section is amended by striking out “small purchase threshold”
and inserting in lieu thereof “simplified acquisition threshold”.

SEC. 1506. REPEAL OF REQUIREMENT RELATING TO PRODUCTION SPE-
CIAL TOOLING AND PRODUCTION SPECIAL TEST EQUIP-
MENT.

(a) REPeEAL.—Section 2329 of title 10, United States Code, is
repealed.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 137 of such title is amended by striking out the
item related to section 2329.

SEC. 1507. REGULATIONS FOR BIDS.

Section 2381(a) of title 10, United States Code, is amended
by striking out “(a) The Secretary” and all that follows through
the end of paragraph (1) and inserting in lieu thereof the following:

“(a) The Secretary of Defense may—

“(1) prescribe regulations for the preparation, submission,
and opening of bids for contracts; and”.

PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 1551. DEFINITIONS.

Section 309 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 259) is amended by striking out subsection
(c) and inserting in lieu thereof the following:

“(c) The following terms have the meanings provided such terms
in section 4 of the Office of Federal Procurement Policy Act (41
U.S.C. 403):
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“(1) The term ‘procurement’.

“(2) The term ‘procurement system’.
“(3) The term ‘standards’.

“(4) The term “full and open competition’.
“(5) The term ‘responsible source’.

“(6) The term ‘technical data'.

“(7) The term ‘major system’.

“(8) The term ‘item’.

“(9) The term ‘item of supply’.

“(10) The term ‘supplies’.

“(11) The term ‘commercial item'.

“(12) The term ‘nondevelopmental item'.
“(13) The term ‘commercial component’.
“(14) The term ‘component’.

“(d) The term ‘simplified acquisition threshold’ has the meaning
provided that term in section 4 of the Office of Federal Procurement
Policy Act (41 U.S.C. 403), except that, in the case of any contract
to be awarded and performed, or purchase to be made, outside
the United States in support of a contingency operation, the term
means an amount equal to two times the amount specified for
that term in section 4 of such Act.

“(e) The term ‘Federal Acquisition Regulation’ means the Fed-
eral Acquisition Regulation issued pursuant to section 25(c)(1) of
the Office of Federal Procurement Policy Act (41 U.S.C. 421(c)(1)).”.

SEC. 1552. DELEGATION OF PROCUREMENT FUNCTIONS.

Title 111 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.) is amended by adding at
the end the following new section:

“SEC. 311. ASSIGNMENT AND DELEGATION OF PROCUREMENT FUNC-
TIONS AND RESPONSIBILITIES.

“(a) IN GENERAL.—EXxcept to the extent expressly prohibited
by another provision of law, the head of an executive agency may
delegate to any other officer or official of that agency, any power
under this title.

“(b) PROCUREMENTS FOR OR WITH OTHER AGENCIES.—Subject
to subsection (a), to facilitate the procurement of property and
services covered by this title by each executive agency for any
other executive agency, and to facilitate joint procurement by those
executive agencies—

“(1) the head of an executive agency may delegate functions
and assign responsibilities relating to procurement to any offi-
cer or employee within such agency;

“(2) the heads of two or more executive agencies may by
agreement delegate procurement functions and assign procure-
ment responsibilities, consistent with section 1535 of title 31,
United States Code, and regulations issued under section 1074
of the Federal Acquisition Streamlining Act of 1994, from one
executive agency to another of those executive agencies or to
an officer or civilian employee of another of those executive
agencies; and

“(3) the heads of two or more executive agencies may estab-
lish joint or combined offices to exercise procurement functions
and responsibilities.”.
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SEC. 1553. DETERMINATIONS AND DECISIONS.

Title 111 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.), as amended by section 1552,
is further amended by adding at the end the following new section:

“SEC. 312. DETERMINATIONS AND DECISIONS.

“(@) INDIVIDUAL OR CLASS DETERMINATIONS AND DECISIONS
AuTHORIZED.—Determinations and decisions required to be made
under this title by the head of an executive agency may be made
for an individual purchase or contract or, except to the extent
expressly prohibited by another provision of law, for a class of
purchases or contracts. Such determinations and decisions are final.

“(b) WRITTEN FINDINGS REQUIRED.—(1) Each determination
under section 305(d) or section 304C(c)(2)(B) shall be based on
a written finding by the person making the determination or deci-
sion. The finding shall set out facts and circumstances that support
the determination or decision.

“(2) Each finding referred to in paragraph (1) is final.

“(3) The head of an executive agency shall maintain for a
period of not less than 6 years a copy of each finding referred
to in paragraph (1) that is made by a person in that executive
agency. The period begins on the date of the determination or
decision to which the finding relates.”.

SEC. 1554. REPEAL OF PREFERENCE FOR RECYCLED TONER CAR-
TRIDGES.

The following provisions of law, relating to a preference for
procurement of recycled toner cartridges, are repealed:

(1) Section 630 of Public Law 102-393 (106 Stat. 1773)
and the provision of law enclosed in quotation marks in that
section (42 U.S.C. 6962(j)).

(2) Section 401 of Public Law 103-123 (107 Stat. 1238;
42 U.S.C. 6962 note).

SEC. 1555. COOPERATIVE PURCHASING.

Subsection (b) of section 201 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 481), is amended
to read as follows:

“(b)(1) The Administrator shall, as far as practicable, provide
any of the services specified in subsection (a) of this section to
any other Federal agency, mixed-ownership Government corporation
(as defined in section 9101 of title 31, United States Code), or
the District of Columbia, upon its request.

“(2)(A) The Administrator may provide for the use of Federal
supply schedules of the General Services Administration by any
of the following entities upon request:

“(i) A State, any department or agency of a State, and
any political subdivision of a State, including a local govern-
ment.

“(ii) The Commonwealth of Puerto Rico.

“(iif) The government of an Indian tribe (as defined in
section 4(e) of the Indian Self-Determination and Education
Assistance Act (25 U.S.C. 450b(e))).

“(B) Subparagraph (A) may not be construed to authorize an
entity referred to in that subparagraph to order existing stock
or inventory from federally owned and operated, or federally owned
and contractor operated, supply depots, warehouses, or similar
facilities.



S.1587—59

“(C) In any case in which an entity listed in subparagraph
(A) uses a Federal supply schedule, the Administrator may require
the entity to reimburse the General Services Administration for
any administrative costs of using the schedule.

“(3)(A) Upon the request of a qualified nonprofit agency for
the blind or other severely handicapped that is to provide a commod-
ity or service to the Federal Government under the Javits-Wagner-
O'Day Act (41 U.S.C. 46 et seq.), the Administrator may provide
any of the services specified in subsection (a) to such agency to
the extent practicable.

“(B) A nonprofit agency receiving services under the authority
of subparagraph (A) shall use the services directly in making or
providing an approved commodity or approved service to the Federal
Government.

“(C) In this paragraph:

“(i) The term ‘qualified nonprofit agency for the blind or
other severely handicapped’ means—

“(I) a qualified nonprofit agency for the blind, as
defined in section 5(3) of the Javits-Wagner-O'Day Act

(41 U.S.C. 48b(3)); and

“(I) a qualified nonprofit agency for other severely

handicapped, as defined in section 5(4) of such Act (41

U.S.C. 48hb(4)).

“(ii) The terms ‘approved commodity’ and ‘approved service’
mean a commodity and a service, respectively, that has been
determined by the Committee for Purchase from the Blind
and Other Severely Handicapped under section 2 of the Javits-
Wagner-O'Day Act (41 U.S.C. 47) to be suitable for procurement
by the Federal Government.”.

TITLE II—CONTRACT ADMINISTRATION

Subtitle A—Contract Payment
PART I—ARMED SERVICES ACQUISITIONS

SEC. 2001. CONTRACT FINANCING.

(a) REORGANIZATION OF PRINCIPAL AUTHORITY PROVISION.—Sec-
tion 2307 of title 10, United States Code, is amended—
(1) by striking out the section heading and inserting in
lieu thereof the following:

“§2307. Contract financing”;

(2) by inserting “PAYMENT AUTHORITY.—" after “(a)” in
subsection (a);

(3) by inserting “"PAYMENT AMOUNT.—" after “(b)” in sub-
section (b);

(4) by inserting “SECURITY FOR ADVANCE PAYMENTS.—"
after “(c)” in subsection (c);

(5) by inserting “CoONDITIONS FOR PROGRESS PAYMENTS.—
" after “(d)” in subsection (d);

(6) by inserting “AcTiON IN CASE oF FrRaup.—" after “(e)”
in subsection (e); and

(7) by redesignating subsections (b), (c), (d), and (e) as
subsections (c), (d), (e), and (h), respectively.
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(b) PERFORMANCE-BASED PAYMENTS.—Such section, as amended
by subsection (a), is further amended by inserting after subsection
(a) the following new subsection (b):

“(b) PERFORMANCE-BASED PAYMENTS.—Whenever practicable,
payments under subsection (a) shall be made on any of the following
bases:

“(1) Performance measured by objective, quantifiable meth-
ods such as delivery of acceptable items, work measurement,
or statistical process controls.

“(2) Accomplishment of events defined in the program
management plan.

“(3) Other quantifiable measures of results.”.

(¢) TERMINOLOGY CORRECTION.—Subsection (a)(2) of such sec-
tion is amended by striking out “bid”.

(d) EFFecTivE DATE OF LIEN RELATED TO ADVANCE PAY-
MENTS.—Such section, as amended by subsection (a)(7), is further
amended in subsection (d) by inserting before the period at the
end of the third sentence the following: “and is effective immediately
upon the first advancement of funds without filing, notice, or any
other action by the United States”.

(e) ConDITIONS FOR PROGRESS PAYMENTS.—Such section, as
amended by subsection (a)(7), is further amended in subsection

(e)—
(1) in the first sentence of paragraph (1), by striking out

“work, which” and all that follows through “accomplished” and

inserting in lieu thereof “work accomplished that meets stand-

ards established under the contract”; and
(2) by striking out paragraph (3) and inserting in lieu
thereof the following:

“(3) This subsection applies to any contract in an amount
greater than $25,000.".

(f) ConDITIONS FOR PAYMENTS FOR COMMERCIAL ITEMS.—Such
section, as amended by subsection (a)(7), is further amended by
inserting after subsection (e) the following new subsection (f):

“(f) CoNDITIONS FOR PAYMENTS FOR COMMERCIAL ITEMS.—(1)
Payments under subsection (a) for commercial items may be made
under such terms and conditions as the head of the agency deter-
mines are appropriate or customary in the commercial marketplace
and are in the best interests of the United States. The head of
the agency shall obtain adequate security for such payments. If
the security is in the form of a lien in favor of the United States,
such lien is paramount to all other liens and is effective immediately
upon the first payment, without filing, notice, or other action by
the United States.

“(2) Advance payments made under subsection (a) for commer-
cial items may include payments, in a total amount of not more
than 15 percent of the contract price, in advance of any performance
of work under the contract.

“(3) The conditions of subsections (d) and (e) need not be applied
if they would be inconsistent, as determined by the head of the
agency, with commercial terms and conditions pursuant to para-
graphs (1) and (2).".

(g) Navy CoNTRACTS.—Such section, as amended by subsection
(P, is further amended by inserting after subsection (f) the following
new subsection (Q):

“(g) CERTAIN NAVY CoONTRACTS.—(1) The Secretary of the Navy
shall provide that the rate for progress payments on any contract
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awarded by the Secretary for repair, maintenance, or overhaul
of a naval vessel shall be not less than—
“(A) 95 percent, in the case of a firm considered to be

a small business; and

“(B) 90 percent, in the case of any other firm.

“(2) The Secretary of the Navy may advance to private salvage
companies such funds as the Secretary considers necessary to pro-
vide for the immediate financing of salvage operations. Advances
under this paragraph shall be made on terms that the Secretary
considers adequate for the protection of the United States.

“(3) The Secretary of the Navy shall provide, in each contract
for construction or conversion of a naval vessel, that, when partial,
progress, or other payments are made under such contract, the
United States is secured by a lien upon work in progress and
on property acquired for performance of the contract on account
of all payments so made. The lien is paramount to all other liens.”.

(h) RELATIONSHIP TO PROMPT PAYMENT REQUIREMENTS.—The
amendments made by this section are not intended to impair or
modify procedures required by the provisions of chapter 39 of title
31, United States Code, and the regulations issued pursuant to
such provisions of law (as such procedures are in effect on the
date of the enactment of this Act), except that the Government
may accept payment terms offered by a contractor offering a
commercial item.

(i) CLericaAL AMENDMENT.—The table of sections at the begin-
ning of chapter 137 of title 10, United States Code, is amended
by striking out the item relating to section 2307 and inserting
in lieu thereof the following:

“2307. Contract financing.”.

REPEAL OF SUPERSEDED PRoVisiONs.—(1) Sections 7312,
7364, and 7521 of title 10, United States Code, are repealed.
(2) Section 7522 of such title is amended—
(A) by striking out subsection (b); and
(B) by redesignating subsection (c) as subsection (b).

(3) Chapters 633, 637, and 645 of such title are amended
by striking out items in the tables of sections for such chapters
as follows:

(A) For chapter 633, the item relating to section 7312.
(B) For chapter 637, the item relating to section 7364.
(C) For chapter 645, the item relating to section 7521.

SEC. 2002. REPEAL OF VOUCHERING PROCEDURES SECTION.

(a) REPeEAL.—Section 2355 of title 10, United States Code, is
repealed.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 139 of such title is amended by striking out the
item relating to section 2355.

PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 2051. CONTRACT FINANCING.

(a) REORGANIZATION OF PRINCIPAL AUTHORITY PROVISION.—Sec-
tion 305 of the Federal Property and Administrative Services Act
of 1949 (41 U.S.C. 255) is amended—

(1) by striking out the section heading and the section
designation and inserting in lieu thereof the following:
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“SEC. 305. CONTRACT FINANCING.”;

(2) by inserting “PAYMENT AUTHORITY.—" after “(a)” in
subsection (a);

(3) by inserting “PAYMENT AMOUNT.—" after “(b)” in sub-
section (b);

(4) by inserting “SECURITY FOR ADVANCE PAYMENTS.—"
after “(c)” in subsection (c); and

(5) by redesignating subsections (b) and (c) as subsections
(c) and (d), respectively.

(b) PERFORMANCE-BASED PAYMENTS.—Such section, as amended
by subsection (a), is further amended by inserting after subsection
(a) the following new subsection (b):

“(b) PERFORMANCE-BASED PAYMENTS.—Whenever practicable,
payments under subsection (a) shall be made on any of the following
bases:

“(1) Performance measured by objective, quantifiable meth-
ods such as delivery of acceptable items, work measurement,
or statistical process controls.

“(2) Accomplishment of events defined in the program
management plan.

“(3) Other quantifiable measures of results.”.

(c) TErMmINOLOGY CORRECTION.—Subsection (a)(2) of such sec-
tion is amended by striking out “bid”.

(d) EFFecTive DATE oOF LIEN RELATED TO ADVANCE PAY-
MENTS.—Such section, as amended by subsection (a)(5), is further
amended in subsection (d) by inserting before the period at the
end of the third sentence the following: “and is effective immediately
upon the first advancement of funds without filing, notice, or any
other action by the United States”.

(e) REvisioN oF CiIvILIAN AGENCY ProvisioN To ENSURE UNI-
FORM REQUIREMENTS FOR PROGRESs PAYMENTS.—Such section is
further amended by adding at the end the following new sub-
sections:

“(e) CONDITIONS FOR PROGRESS PAYMENTS.—(1) The executive
agency shall ensure that any payment for work in progress (includ-
ing materials, labor, and other items) under a contract of an execu-
tive agency that provides for such payments is commensurate with
the work accomplished that meets standards established under
the contract. The contractor shall provide such information and
evidence as the executive agency determines necessary to permit
the executive agency to carry out the preceding sentence.

“(2) The executive agency shall ensure that progress payments
referred to in paragraph (1) are not made for more than 80 percent
of the work accomplished under the contract so long as the executive
agency has not made the contractual terms, specifications, and
price definite.

“(3) This subsection applies to any contract in an amount
greater than $25,000.

“(f) CoNDITIONS FOR PAYMENTS FOR COMMERCIAL ITEMS.—(1)
Payments under subsection (a) for commercial items may be made
under such terms and conditions as the head of the executive
agency determines are appropriate or customary in the commercial
marketplace and are in the best interests of the United States.
The head of the executive agency shall obtain adequate security
for such payments. If the security is in the form of a lien in
favor of the United States, such lien is paramount to all other
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liens and is effective immediately upon the first payment, without
filing, notice, or other action by the United States.

“(2) Advance payments made under subsection (a) for commer-
cial items may include payments, in a total amount of not more
than 15 percent of the contract price, in advance of any performance
of work under the contract.

“(3) The conditions of subsections (d) and (e) need not be applied
if they would be inconsistent, as determined by the head of the
executive agency, with commercial terms and conditions pursuant
to paragraphs (1) and (2).”.

“(g) AcTioN IN Case oF FrRaubp.—(1) In any case in which
the remedy coordination official of an executive agency finds that
there is substantial evidence that the request of a contractor for
advance, partial, or progress payment under a contract awarded
by that executive agency is based on fraud, the remedy coordination
official shall recommend that the executive agency reduce or sus-
pend further payments to such contractor.

“(2) The head of an executive agency receiving a recommenda-
tion under paragraph (1) in the case of a contractor's request
for payment under a contract shall determine whether there is
substantial evidence that the request is based on fraud. Upon
making such a determination, the head of the executive agency
may reduce or suspend further payments to the contractor under
such contract.

“(3) The extent of any reduction or suspension of payments
by an executive agency under paragraph (2) on the basis of fraud
shall be reasonably commensurate with the anticipated loss to
the United States resulting from the fraud.

“(4) A written justification for each decision of the head of
an executive agency whether to reduce or suspend payments under
paragraph (2), and for each recommendation received by the execu-
tive agency in connection with such decision, shall be prepared
and be retained in the files of the executive agency.

“(5) The head of each executive agency shall prescribe proce-
dures to ensure that, before the head of the executive agency
decides to reduce or suspend payments in the case of a contractor
under paragraph (2), the contractor is afforded notice of the pro-
posed reduction or suspension and an opportunity to submit matters
to the executive agency in response to such proposed reduction
or suspension.

“(6) Not later than 180 days after the date on which the
head of an executive agency reduces or suspends payments to
a contractor under paragraph (2), the remedy coordination official
of the executive agency shall—

“(A) review the determination of fraud on which the reduc-
tion or suspension is based; and

“(B) transmit a recommendation to the head of such execu-
tive agency whether the suspension or reduction should con-
tinue.

“(7) The head of each executive agency who receives rec-
ommendations made by a remedy coordination official of the execu-
tive agency to reduce or suspend payments under paragraph (2)
during a fiscal year shall prepare for such year a report that
contains the recommendations, the actions taken on the rec-
ommendations and the reasons for such actions, and an assessment
of the effects of such actions on the Federal Government. Any
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such report shall be available to any Member of Congress upon
request.

“(8) The head of an executive agency may not delegate respon-
sibilities under this subsection to any person in a position below
level 1V of the Executive Schedule.

“(9) In this subsection, the term ‘remedy coordination official’,
with respect to an executive agency, means the person or entity
in that executive agency who coordinates within that executive
agency the administration of criminal, civil, administrative, and
contractual remedies resulting from investigations of fraud or
corruption related to procurement activities.”.

(f) RELATIONSHIP TO PROMPT PAYMENT REQUIREMENTS.—The
amendments made by this section are not intended to impair or
modify procedures required by the provisions of chapter 39 of title
31, United States Code, and the regulations issued pursuant to
such provisions of law (as such procedures are in effect on the
date of the enactment of this Act), except that the Government
may accept payment terms offered by a contractor offering a
commercial item.

PART I1I—ACQUISITIONS GENERALLY

SEC. 2091. GOVERNMENT-WIDE APPLICATION OF PAYMENT PROTEC-
TIONS FOR SUBCONTRACTORS AND SUPPLIERS.

Section 806 of the National Defense Authorization Act for Fiscal
Years 1992 and 1993 (Public Law 102-190; 10 U.S.C. 2301 note)
is amended by striking out subsection (c) and inserting in lieu
thereof the following:

“(c) GovERNMENT-WIDE APPLICABILITY.—The Federal Acquisi-
tion Regulatory Council (established by section 25(a) of the Office
of Federal Procurement Policy Act) shall modify the Federal Acquisi-
tion Regulation (issued pursuant to section 25(c)(1) of the Office
of Federal Procurement Policy Act (41 U.S.C. 421(c)(1)) to apply
Government-wide the requirements that the Secretary is required
under subsection (a) to prescribe in regulations applicable with
respect to the Department of Defense contracts.”.

Subtitle B—Cost Principles
PART I—ARMED SERVICES ACQUISITIONS

SEC. 2101. ALLOWABLE CONTRACT COSTS.

(@) EXTENSION OF COVERAGE TO CoOAST GUARD AND NASA;
OTHER MISCELLANEOUS AMENDMENTS.—Section 2324 of title 10,
United States Code, is amended as follows:

(1) Subsection (a) is amended—

(A) by inserting after “(a)” the following: “INDIRECT
CosT THAT VIOLATES A FAR CosT PRINCIPLE.—";

(B) by striking out “Secretary of Defense” and inserting
in lieu thereof “head of an agency”;

(C) by striking out “Department of Defense” and insert-
ing in lieu thereof “agency”; and

(D) by striking out “the Department of Defense Supple-
ment” and inserting in lieu thereof “applicable agency
supplement”.
(2) Subsection (b) is amended—
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(A) by inserting after “(b)’ the following: “PENALTY
FOR VIOLATION OF COST PRINCIPLE.—";

(B) in subparagraph (B) of paragraph (1) by striking
out “regulations issued by the Secretary” and inserting
in lieu thereof “provisions in the Federal Acquisition Regu-
lation”; and

(C) by striking out “Secretary” each place it appears
and inserting in lieu thereof “head of the agency”.

(3) Subsection (c) is amended—

(A) by inserting after “(c)” the following: “WAIVER OF
PENALTY.—"; and

(B) by striking out “The Secretary shall prescribe regu-
lations providing” in the first sentence and inserting in
lieu thereof “The Federal Acquisition Regulation shall pro-
vide”.

(4) Subsection (d) is amended—

(A) by inserting after “(d)” the following: “APPLICABIL-
ITY OF CONTRACT DISPUTES PROCEDURE TO DISALLOWANCE
OF COST AND ASSESSMENT OF PENALTY.—"; and

(B) by striking out “the Secretary” and inserting in
lieu thereof “the head of an agency”.

(5) Subsection (e) is amended—

(A) by inserting after “(e)” the following: “SPECIFIC
CosTs NOT ALLOWABLE.—";

(B) in subparagraph (D) of paragraph (1), by striking
out “regulations of the Secretary of Defense” and inserting
in lieu thereof “provisions of the Federal Acquisition Regu-
lation”;

(C) in subparagraph (M) of paragraph (1), by striking
out “regulations prescribed by the Secretary of Defense”
and inserting in lieu thereof “the Federal Acquisition Regu-
lation”;

(D) in subparagraph (A) of paragraph (2), by inserting
“of Defense” after “Secretary” the first place it occurs;

(E) in subparagraph (C) of paragraph (2), by striking
out “head of the agency” in the first sentence and inserting
in lieu thereof “Secretary of Defense”;

(F) in subparagraph (A) of paragraph (3), by striking
out “regulations prescribed by the Secretary” and inserting
in lieu thereof “the Federal Acquisition Regulation”; and

(G) by amending paragraph (4) to read as follows:

“(4) The provisions of the Federal Acquisition Regulation
implementing this section may establish appropriate definitions,
exclusions, limitations, and qualifications.”.

(6) Subsection (f) is amended—

(A) in paragraph (1)—

(i) by striking out “(1)” and all that follows through

“The amendments” and inserting in lieu thereof the

following: “REQUIRED REGULATIONS.—(1) The Federal

Acquisition Regulation shall contain provisions on the

allowability of contractor costs. Such provisions”, and

(i) by striking out “These regulations” and insert-
ing in lieu thereof “The regulations”; and

(B) in paragraphs (2), (3), and (4)—

(i) by striking out “defense” before “contract audi-
tor” each place it appears, and
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(if) by striking out “regulation” each place it
appears and inserting in lieu thereof “Federal Acquisi-
tion Regulation”.

(7) Subsection (g) is amended to read as follows:

“(g) APPLICABILITY OF REGULATIONS TO SUBCONTRACTORS.—The
regulations referred to in subsections (e) and (f)(1) shall require
prime contractors of a covered contract, to the maximum extent
practicable, to apply the provisions of such regulations to all sub-
contractors of the covered contract.”.

(8) Subsection (h) is amended—

(A) by inserting after “(h)” the following: “CONTRACTOR
CERTIFICATION REQUIRED.—";

(B) by striking out “by the Secretary” in paragraph
(1) and inserting in lieu thereof “in the Federal Acquisition
Regulation”; and

(C) by striking out “Secretary of Defense” in paragraph
(2) and inserting in lieu thereof “head of the agency”.
(9) Subsection (i) is amended by striking out “The submis-

sion to the Department of Defense” and inserting in lieu thereof

“PENALTIES FOR SUBMISSION OF CosT KNOWN As NOT ALLoOw-

ABLE.—The submission to an agency”.

(10) Subsection (j) is amended—

(A) by inserting after “(j)” the following: “CONTRACTOR
To HAavE BURDEN oOF ProorF.—"; and

(B) by striking out “United States Claims Court” and
inserting in lieu thereof “United States Court of Federal
Claims”.

(11) Subsection (k) is amended—

(A) by inserting after “(k)” the following: “PROCEEDING
CosTs NOT ALLOWABLE.—";

(B) in paragraph (2), by striking out “decision by the
Department of Defense—" and inserting in lieu thereof
“decision—"; and

(C) in paragraph (4)—

(i) by inserting after "head of the agency” the
following: “or Secretary of the military department con-
cerned”,

(i) by striking out “under regulations prescribed
by such agency head” and inserting in lieu thereof
“in accordance with the Federal Acquisition Regula-
tion”,

(iii) by inserting “or Secretary” after “agency head”,
and

(iv) by inserting before the period at the end the
following: “or military department”.

(b) UNALLOWABILITY OF CosTs To INFLUENCE LocaAL LEGISLA-
TIVE Bobies.—Subsection (e)(1)(B) of section 2324 of title 10, United
States Code, is amended by striking out “or a State legislature”
and inserting in lieu thereof “, a State legislature, or a legislative
body of a political subdivision of a State”.

(¢) CLARIFICATION OF CosT PRINCIPLES.—Subsection (f)(1) of
such section is amended by adding at the end the following:

“(Q) Conventions.”.

(d) Coverebp CoNTRACT DEeFINED.—Such section is further
amended by striking out subsections (I) and (m) and inserting
in lieu thereof the following:

“(I) DEFINITIONS.—InN this section:
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“(1)(A) The term ‘covered contract’ means a contract for
an amount in excess of $500,000 that is entered into by the
head of an agency, except that such term does not include
a fixed-price contract without cost incentives or any firm fixed-
price contract for the purchase of commercial items.

“(B) Effective on October 1 of each year that is divisible
by five, the amount set forth in subparagraph (A) shall be
adjusted to the equivalent amount in constant fiscal year 1994
dollars. An amount, as so adjusted, that is not evenly divisible
by $50,000 shall be rounded to the nearest multiple of $50,000.
In the case of an amount that is evenly divisible by $25,000
but is not evenly divisible by $50,000, the amount shall be
rounded to the next higher multiple of $50,000.

“(2) The term ‘head of the agency’ or ‘agency head' does
not include the Secretary of a military department.

“(3) The term ‘agency’ means the Department of Defense,
the Coast Guard, and the National Aeronautics and Space
Administration.”.

(e) ReEcuLATIONS.—The regulations of the Secretary of Defense
implementing section 2324 of title 10, United States Code, shall
remain in effect until the Federal Acquisition Regulation is revised
to implement the amendments made by this section.

SEC. 2102. REPEAL OF AUTHORITY FOR CONTRACT PROFIT CONTROLS
DURING EMERGENCY PERIODS.

(a) REPEAL.—Section 2382 of title 10, United States Code, is
repealed.

(b) CLERICAL AMENDMENT.—The table of sections at the begin-
ning of chapter 141 of such title is amended by striking out the
item relating to section 2382.

PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 2151. ALLOWABLE CONTRACT COSTS.

Section 306 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 256) is amended to read as follows:

“SEC. 306. ALLOWABLE COSTS.

“(a) INDIRECT CosT THAT VIOLATES A FAR CosT PRINCIPLE.—
An executive agency shall require that a covered contract provide
that if the contractor submits to the executive agency a proposal
for settlement of indirect costs incurred by the contractor for any
period after such costs have been accrued and if that proposal
includes the submission of a cost which is unallowable because
the cost violates a cost principle in the Federal Acquisition Regula-
tion (referred to in section 25(c)(1) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 421(c)(1)) or an executive agency supple-
ment to the Federal Acquisition Regulation, the cost shall be dis-
allowed.

“(b) PENALTY FOR VIOLATION OF CosT PRINCIPLE.—(1) If the
executive agency determines that a cost submitted by a contractor
in its proposal for settlement is expressly unallowable under a
cost principle referred to in subsection (a) that defines the allow-
ability of specific selected costs, the executive agency shall assess
a penalty against the contractor in an amount equal to—

“(A) the amount of the disallowed cost allocated to covered
contracts for which a proposal for settlement of indirect costs
has been submitted; plus
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“(B) interest (to be computed based on provisions in the
Federal Acquisition Regulation) to compensate the United
States for the use of any funds which a contractor has been
paid in excess of the amount to which the contractor was
entitled.

“(2) If the executive agency determines that a proposal for
settlement of indirect costs submitted by a contractor includes a
cost determined to be unallowable in the case of such contractor
before the submission of such proposal, the executive agency shall
assess a penalty against the contractor in an amount equal to
two times the amount of the disallowed cost allocated to covered
contracts for which a proposal for settlement of indirect costs has
been submitted.

“(c) WaIVER oF PENALTY.—The Federal Acquisition Regulation
shall provide for a penalty under subsection (b) to be waived in
the case of a contractor’s proposal for settlement of indirect costs
when—

“(1) the contractor withdraws the proposal before the formal
initiation of an audit of the proposal by the Federal Government
and resubmits a revised proposal;

“(2) the amount of unallowable costs subject to the penalty
is insignificant; or

“(3) the contractor demonstrates, to the contracting officer’s
satisfaction, that—

“(A) it has established appropriate policies and person-
nel training and an internal control and review system
that provide assurances that unallowable costs subject to
penalties are precluded from being included in the contrac-
tor’s proposal for settlement of indirect costs; and

“(B) the unallowable costs subject to the penalty were
inadvertently incorporated into the proposal.

“(d) AppLICABILITY OF CONTRACT DISPUTES PROCEDURE TO Dis-
ALLOWANCE OF COST AND ASSESSMENT OF PENALTY.—AN action
of an executive agency under subsection (a) or (b)—

“(1) shall be considered a final decision for the purposes
of section 6 of the Contract Disputes Act of 1978 (41 U.S.C.
605); and

“(2) is appealable in the manner provided in section 7
of such Act (41 U.S.C. 606).

“(e) SpeciFic CosTs NoT ALLowaBLE.—(1) The following costs
are not allowable under a covered contract:

“(A) Costs of entertainment, including amusement, diver-
sion, and social activities, and any costs directly associated
with such costs (such as tickets to shows or sports events,
meals, lodging, rentals, transportation, and gratuities).

“(B) Costs incurred to influence (directly or indirectly) legis-
lative action on any matter pending before Congress, a State
legislature, or a legislative body of a political subdivision of
a State.

“(C) Costs incurred in defense of any civil or criminal
fraud proceeding or similar proceeding (including filing of any
false certification) brought by the United States where the
contractor is found liable or had pleaded nolo contendere to
a charge of fraud or similar proceeding (including filing of
a false certification).

“(D) Payments of fines and penalties resulting from viola-
tions of, or failure to comply with, Federal, State, local, or
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foreign laws and regulations, except when incurred as a result

of compliance with specific terms and conditions of the contract

or specific written instructions from the contracting officer
authorizing in advance such payments in accordance with
applicable provisions of the Federal Acquisition Regulation.

“(E) Costs of membership in any social, dining, or country
club or organization.

“(F) Costs of alcoholic beverages.

“(G) Contributions or donations, regardless of the recipient.

“(H) Costs of advertising designed to promote the contractor
or its products.

“(I) Costs of promotional items and memorabilia, including
models, gifts, and souvenirs.

“(J) Costs for travel by commercial aircraft which exceed
the amount of the standard commercial fare.

“(K) Costs incurred in making any payment (commonly
known as a ‘golden parachute payment’) which is—

“(i) In an amount in excess of the normal severance
pay paid by the contractor to an employee upon termination
of employment; and

“(ii) is paid to the employee contingent upon, and fol-
lowing, a change in management control over, or ownership
of, the contractor or a substantial portion of the contractor’s
assets.

“(L) Costs of commercial insurance that protects against
the costs of the contractor for correction of the contractor’s
own defects in materials or workmanship.

“(M) Costs of severance pay paid by the contractor to for-
eign nationals employed by the contractor under a service con-
tract performed outside the United States, to the extent that
the amount of severance pay paid in any case exceeds the
amount paid in the industry involved under the customary
or prevailing practice for firms in that industry providing simi-
lar services in the United States, as determined under the
Federal Acquisition Regulation.

“(N) Costs of severance pay paid by the contractor to a
foreign national employed by the contractor under a service
contract performed in a foreign country if the termination of
the employment of the foreign national is the result of the
closing of, or the curtailment of activities at, a United States
facility in that country at the request of the government of
that country.

“(0) Costs incurred by a contractor in connection with
any criminal, civil, or administrative proceeding commenced
by the United States or a State, to the extent provided in
subsection (k).

“(2)(A) Pursuant to the Federal Acquisition Regulation and
subject to the availability of appropriations, an executive agency,
in awarding a covered contract, may waive the application of the
provisions of paragraphs (1)(M) and (1)(N) to that contract if the
executive agency determines that—

“(i) the application of such provisions to the contract would
adversely affect the continuation of a program, project, or activ-
ity that provides significant support services for employees
of the executive agency posted outside the United States;

“(ii) the contractor has taken (or has established plans
to take) appropriate actions within the contractor’s control to
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minimize the amount and number of incidents of the payment

of severance pay by the contractor to employees under the

contract who are foreign nationals; and

“(iii) the payment of severance pay is necessary in order
to comply with a law that is generally applicable to a significant
number of businesses in the country in which the foreign
national receiving the payment performed services under the
contract or is necessary to comply with a collective bargaining
agreement.

“(B) An executive agency shall include in the solicitation for
a covered contract a statement indicating—

“(i) that a waiver has been granted under subparagraph
(A) for the contract; or

“(ii) whether the executive agency will consider granting
such a waiver, and, if the executive agency will consider grant-
ing a waiver, the criteria to be used in granting the waiver.
“(C) An executive agency shall make the final determination

regarding whether to grant a waiver under subparagraph (A) with
respect to a covered contract before award of the contract.

“(3) The provisions of the Federal Acquisition Regulation
implementing this section may establish appropriate definitions,
exclusions, limitations, and qualifications. Any submission by a
contractor of costs which are incurred by the contractor and which
are claimed to be allowable under Department of Energy manage-
ment and operating contracts shall be considered a ‘proposal for
settlement of indirect costs incurred by the contractor for any
period after such costs have been accrued’, as used in this section.

“(f) ReEQUIRED REGULATIONS.—(1) The Federal Acquisition
Regulation shall contain provisions on the allowability of contractor
costs. Such provisions shall define in detail and in specific terms
those costs which are unallowable, in whole or in part, under
covered contracts. The regulations shall, at a minimum, clarify
the cost principles applicable to contractor costs of the following:

“(A) Air shows.

“(B) Membership in civic, community, and professional
organizations.

“(C) Recruitment.

“(D) Employee morale and welfare.

“(E) Actions to influence (directly or indirectly) executive
branch action on regulatory and contract matters (other than
costs incurred in regard to contract proposals pursuant to solic-
ited or unsolicited bids).

“(F) Community relations.

“(G) Dining facilities.

“(H) Professional and consulting services, including legal
services.

“(1) Compensation.

“(J) Selling and marketing.

“(K) Travel.

“(L) Public relations.

“(M) Hotel and meal expenses.

“(N) Expense of corporate aircraft.

“(O) Company-furnished automobiles.

“(P) Advertising.

“(Q) Conventions.
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“(2) The Federal Acquisition Regulation shall require that a
contracting officer not resolve any questioned costs until the
contracting officer has obtained—

“(A) adequate documentation with respect to such costs;
and

“(B) the opinion of the contract auditor on the allowability
of such costs.

“(3) The Federal Acquisition Regulation shall provide that,
to the maximum extent practicable, a contract auditor be present
at any negotiation or meeting with the contractor regarding a
determination of the allowability of indirect costs of the contractor.

“(4) The Federal Acquisition Regulation shall require that all
categories of costs designated in the report of a contract auditor
as questioned with respect to a proposal for settlement be resolved
in such a manner that the amount of the individual questioned
costs that are paid will be reflected in the settlement.

“(g) APPLICABILITY OF REGULATIONS TO SUBCONTRACTORS.—The
regulations referred to in subsections (e) and (f)(1) shall require
prime contractors of a covered contract, to the maximum extent
practicable, to apply the provisions of such regulations to all sub-
contractors of the covered contract.

“(h) CONTRACTOR CERTIFICATION REQUIRED.—(1) A proposal for
settlement of indirect costs applicable to a covered contract shall
include a certification by an official of the contractor that, to the
best of the certifying official's knowledge and belief, all indirect
costs included in the proposal are allowable. Any such certi