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[Report No. 103-259]

To revise and streamline the acquisition laws of the Federal Government,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

OcToBER 26 (legislative day, OcToBER 13), 1993

Mr. GLENN (for himself, Mr. BINGAMAN, Mr. LEVIN, Mr. NUNN, Mr. Bump-
ERS, Mr. LIEBERMAN, Mr. RoTH, and Mr. CoHEN) introduced the follow-
ing bill; which was read twice and referred to the Committee on Govern-
mental Affairs

NoveMBER 1 (legislative day, OcTtoBER 13), 1993

Ordered, that if and when reported from the Committee on Governmental Af-
fairs, the bill be referred to the Committee on Armed Services for not
to exceed 30 session days, with instructions that if the Committee on
Armed Services does not report the bill within that time period, they be
deemed discharged from further consideration of the bill and it be re-
ferred to the Committee on Small Business for not to exceed 20 session
days, solely for consideration of title IV of the introduced bill, with in-
structions that if the Committee on Small Business does not report the
bill within that time period they be deemed discharged from further con-
sideration of the bill and it be placed on the calender

May 11 (legislative day, May 2), 1994

Reported by Mr. GLENN, with an amendment; referred to the Committee on
Armed Services pursuant to the order of November 1, 1993

[Strike out all after the enacting clause and insert the part printed in italic]

May 12 (legislative day, May 2), 1994

Reported by Mr. NunN, without amendment, referred to the Committee on
Small Business pursuant to the order of November 1, 1993
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May 25 (legislative day, May 16), 1994
Committee on Small Business discharged and ordered placed on the calendar

A BILL

To revise and streamline the acquisition laws of the Federal
Government, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT HFLE:

4 This Act may be cited as the “Federal Acguisition
5 Streamhining Act of 1993,

6 SEGC. 2. TABLE OF CONTENTS:

7

The table of contents for this Act is as follows:

See: 2 Table of contents:

FITLE I—CONTRACT FORMATION
PART |—ARMED SERVICES ACOUISITIONS

SUBPART A—COMPETHTHON REQUIREMENTS

See. 1002. Exclusion of particular sourees:
See. 1003: Approval for use of nencompetitive procedures.
See. 1004 Reference to head of a contracting activity-

S 1587 PCS
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SUBPART B—PLANNING; SOHCEHATON; EVAEUAHON; AND AWARD

See. 1013: Prompt notice of award:
See: 1016: Award of costs and fees it agency settlement of protests:

SUBPART €—KINDS oF CONTRAETS

Sec. 1021 Secretarial determination regarding use of cost type of incentive

See. 1031 Encouragement of competition and ecost savings:
Sec. 1032. Repeal of requirement for annual report by advecates for competi-
tion:

ParT H—CrvitiaNn AGENCY ACOUISITIONS
SUBPART A—COMPETHFHON REOUHREMENTS

Sec. 1052. Exclusien of particular sourees:

Sec. 1053: Approval for use of nencompetitive procedures.
Sec. 1054. Reference to head of a contracting activity-

Sec. 1063: Prompt netice of award:

Sec. 1066. Award of costs and Tees in agency settlement of protests:

SUBPART €—KINDS oF CONFRACTS

See. 1071 Agency head determination regarding use of cost type or incentive
contract:

ParF HH—Acoutstrions GENERALLY

See. 1091, Repeal of requirement for annual report on competition:
Subtit] hin .
PART H—ARMED SERWVICES ACQUISHHONS

Sec. 1201 Stabilization of dollar thresheld of applicability-

Sec. 1202. Exceptions te cost or pricing data requirements.

Sec. 1203: Limitation on authoerity to require a submission not etherwise re-
quired:

Sec. 1205: Right of United States to examine contracter records:

S 1587 PCS
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Sec. 1206: Reguired regulations:
Sec. 1207 Consistency of time references:

Sec. 1208: Repeal of superseded provisien:
Part H—Crvan AGENEY ACQUHSHHONS

Sec. 1251 Revision of civilian agency provisions te ensure uniform treatment
of cost or pricing data-
Sec. 1252. Repeal of ohsolete provision:

Subtitle C—Research and Development
Sec. 1301 Delegation of contracting authority-
communication of defense research activities:

Subtitle B—Procurement Protests
ParT |—ProTESTS o THE COMPTROLLER GENERAL

Sec. 1402. Review of protests and effect on contracts pending decision:
Sec. 1403 Decisions on protests:
Sec. 1404. Regulations:

ParT H—ProTESTS iN THE FEDERAL COURTS

See: 142L Nenexelusivity of remedies:
See: 1422; Jurisdiction of the United States Court of Federal Claims:

ParT HH—PRroTFESTS 1N PROCUREMENTS oF AuToMATIC DATA PROCESSING

See. 1431, Revocation of delegations of procurement autherity:
Sec. 1432, Authority of the General Services Administration Beard of Contract

Appeals:

See. 1434 Dismissals of protests:

See. 1435. Award of costs:

See. 1436. Dismissal agreements:

See: 1434 Jurisdiction of district eourts:

Sec. 1438. Matters to be covered in regulations:

See: 1439: Definitions:

Sec. 1440. Oversight of acquisition of automatic data processing equipment by
Federal agencies:

PART I—ARMED SERVICES ACOUISITIONS

See. 1501 Definitions:

Sec. 1502. Delegation of procurement functions:

See. 1503: Determinations and decisions:

Seei%@%%da&mnspee@teehagandamdaeﬂenspeeﬂtesteqmpmem—
een#aette#msandeendmens—
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Sec. 1507 Repeal of executed reguirement relating to certificate of independent
price determination in certain Department of Defense contract
solicitations:

PART H—Crvitian AGENCY ACOUISITIONS

See. 1551 Definitions:

Sec. 1552. Delegation of procurement functions:
Sec. 1553. Determinations and decisions:

Sec. 1555. Repeal of amendments to uncodified title:

HHTELE H—CONTRACT ADMINISTRATION
Subtitle A—Contract Payment
PART I—ARMED SERVICES ACOUISITIONS

See. 2001 Contract financing:
Sec. 2002. Contracts: vouchering procedures:

ParT H—Chuian AGENEY ACOUISHHONS
PART I—ARMED SERWEES ACQUISITIONS

ParT H—Chvian AGENEY ACQUHSIHONS
PaRF HH—AcouistFoNs GENERAELY
Sec. 2191 TFravel expenses of government contracters:
Subtitle C—Audit and Aceess to Records
PART I—ARMED SERWEES ACOUISIHONS

See. 2201, Consolidation and revision of authority to examine records of con-
tractors:

ParT H—CrvitiaNn AGENCY ACOUISITIONS
See. 2251, Authority te examine records of contractors:
Subtitle B—Cost Accounting Standards

See: 2301 Repeal of obsolete deadline regarding procedural regulations for the
Cost Accounting Standards Boeard-

Subtitle E—Administration of Contract Provisions Relating to
PART I—ARMED SERVICES ACOUISITIONS

S 1587 PCS



6

trok

Sec. 2402. Contracter guarantees regarding weapon systems.

Sec. 2403: Repeal of requirement for complete delivery of subsistence supplies
at speeific place upen inspection:

PaART H—AcouisiTioNs GENERALLY

Sec. 2451 Section 3737 of the Revised Statutes: expansion of authority te pro-
hibit setoffs against assignees: reorganization of section: revi-
sion of chsolete provisiens:

Sec. 2452. Repeal of requirement for depesit of contracts with GAO-:

PART |—ARMED SERVICES ACOUISITIONS

ParRT H—AcoulsiTioNs GENERALLY

Little Fueker Act:

HHE HH——SERVICE SRECHIC AND MAJOR SYSTEMS
STFATUFES

Subtitle A—Major Systems Statutes
mates before development or production:

See. 3002 Enhanced program stabiity:

Sec. 3003: Repeal of reguirement for Defense Enterprise Programs:

Sec. 3004: Repeal of reguirement for competitive prototyping in major pro-
grams.

Sec. 3005: Repeal of requirement for competitive alternative sourees in major
pregrams:

Subtitle B—Testing Statutes

See. 3011 Repeal of testing requirement for wheeled or tracked vehicles:

testing.

See. 3022. Industrial mebilization: plants; lists; Board on Mebilization of n-
dustries Essential for Military Preparedness:

See. 3023: Procurement for experimental purpeses:

See. 3024. Repeal of authority for procurement of production equipment.

See. 3025. Avalability of Department of Defense samples; drawings; informa-
tien, equipment; materials; and certain services:

See. 3026: Repeal of duplicative general procurement authority:
See. 3027 Repeal of authority to delegate the procurement of Army rations.

S 1587 PCS
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Sec. 3028: Repeal of autherity to purchase exeeptional subsistence supplies
without advertising:

Sec. 3029: Repeal of authority to obtain assistance of United States mapping
ageneies:

Sec. 3030: Repeal of autherity te reclaim unserviceable ammunition:

Sec. 3031 Gratuitous serviees of officers of certain reserve compenents:

See: 3032: Civil Reserve Air Fleet:

Sec. 3033: Repeal of Navy authority regarding research and development; pro-
curement; and eonstruction of guided missies:

Sec. 3034. Exchange of scientific personnel:

Sec. 3035: Repeal of authority for Secretary of the Navy to provide temporary
relief for contractors and contractor employees from lesses
caused by enemy action:

Sec. 3036: Repeal of autherity for Seeretary of the Navy to sell degaussing
equipment:

Sec. 3037 Repeal of authority for alternative use of appropriations fer cen-
struction or conversion of vessels:

Sec. 3038: Repeal of authority for conversion of combatant and auxiliary naval
vessels:

Sec. 3039. Construction of combatant and escort vessels and assignment of ves-
sel projects:

Sec. 3040: Repeal of reguirement for estimates in connection with bids en con-
struetion of naval vessels:

Sec. 3041 Repeal of requirement for econstruction of vessels on Pacifie coast:

Sec. 3042. Fitness of naval vessels: examination: striking unfit vessels: dispesal

Sec. 3043: Repeal of policy on constructing combatant vessels:

See. 3044, Naval salvage facilities:

Subtit] of Def - il | Ind ol
B—Department N riied
See. 3051 Factories and arsenals: manufacture at:
Sec. 3052 Accounting reguirement for contracted advisery and assistance serv-
iees:
Subtitle E—Fuel- and Energy-Related Laws

Sec. 3061 Liguid fuels and natural gas: contracts for storage; handling; or dis-
tribution:

Sec. 3062 Acquisition of petroleum and natural gas: autherity te waive proce-
dures:

Subtitle F—Fiscal Statutes

Sec. 3071 Disbursement of funds of military department to cover obligatiens

of anether agency of Department of Defense:
Subtitle G—MiseelHaneous

Sec. 3081 Obligatien of funds: limitation:

Sec. 3082 Repeal of provisions for the encouragement of aviation:

Sec. 3083: Repeal of reguirements regarding product evaluatien activities:

Sec. 3084: Repeal of price adjustment authority and purchase autherity relat-
ing to the procurement of milk:

See. 3085 Codification and revision of limitation on lease of vessels; aireraft;
and vehieles:

S 1587 PCS
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HFHLEE V—SIMPHIFHED ACQUHISHHON FTHRESHOLD ANDB SO-
CHOECONOMIC; SMALLE BUSINESS, ANB MISCELLEANEOUS
EAWS

Subtitle A—Si lified / T hold
PART |—ESTABLISHMENT oF THRESHOLD

ParT H—SimpLiFicaTion OoF PROCEDURES

Sec. 4011, Simplified acquisition procedures.
Se«:—494:2—8ma#bus+ness#e5ewaﬂen—

ParT HH—INAPPHEABHATY OF LAwS Fo Acoutsitions NoT i Exeess oF
SHAPLIFIED ACOUISITION THRESHOLD

SUBPART A—GENERALLY

Sec. 4021 Inapplicability of future enacted procurement laws to contraets not
ina the simplified hold.

SUBPART B—ARMED SERWEES ACQUISHHONS

gent fees:
Sec. 4032. Inapplicability of prohibition on limiting subcontractor direct sales
to the United States:
%%memmmmmﬁm

See4934+nappheab#ﬁyefrequ#ementte+denﬁys&pphe¥sandseu¥eese#
supplies:

See. 4035. 4 cabitity of hibiti . ina busi with .
offerors or contractors:

Sec. 4036: Inapplicability of preference for use of United States vessels for

transporting supphies of the Armed Forees:

SUBPART €—CchHHAAN AGENCY ACQUISHHONS

gent fees:

Sec. 4042. Inapplicability of prohibition on limiting subcontractor direct sales
to the United States:

Sec. 4043 Inapplicability of authority to examine books and records of contrac-
tors:

SUBPART B—AECQUHSHHONS GENERALLY

Sec. 4051 Inapplicability of limitation on use of funds to influence certain Fed-
eral actions:

Sec. 4052. lnapplicability of requirement for contract clause relating to kick-
baeks:

Sec. 4053 Inapplicability of the Miller Act to contracts below the simplified ae-

Sec. 4054 Inapplicability of Contract Work Heurs and Safety Standards Act:

Sec. 4055: lnapplicability of the Drug-Free Workplace Act of 1988-

S 1587 PCS
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Sec. 4056 Inapplicability of a reguirement in the Merchant Marine Aet; 1936;
to ship en American-flag commereial vessels.
ParF W—CoNFORMING AMENDMENTS

Sec. 4073: Office of Federal Procurement Pelicy Act:

PART V—REVISION OF REGULATIONS

Sec— 44:92— Acquisitions generatly-
Sec. 4103: Direct contracting with small businesses:

Subtitle C—Miscell : |

Sec. 4151 Repeal of obsolete laws relating to precurement of naval aircraft and
compenents:

Sec. 4152. Revision and codification of prohibition on use of funds for docu-
menting ecenomic or employment impact of certain acguisition
programs:

Sec. 4153: Restriction on use of noncompetitive procedures for procurement
from a particular seuree:

FHEE V—INFELHEECTUAL PROPERTFY
Subtitle A—Technology Transfer

Sec. 5001, Copyright protection for computer programs of the Federal Govern-
ment:

See. 5002 Use of copyrighted works of the Federal Government:

Sec. 5003 Distribution of royalties received by Federal agencies.

Sec. 5004. Exception to prohibition on copyright protection Tor works of the
Federal Government:

Subtitle B—Government Use of Private Patents, Copyrights;
and Trade Secrets

Sec. 5011, Goverament use or manufacture of a patented invention:
Sec. 5012. Department of Defense acquisition of inteHectual property rights:

HHE VWH—STFANDARDS OF CONDUGTF
Subtitl hi .

Sec. 6001 Amendments to Office of Federal Procurement Policy Act:
See. 6002. Amendments to title 48; United States Code:

Sec. 6003: Repeal of superseded and obsolete laws:

Sec. 6004 lmplementation:

S 1587 PCS
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Sec. 6051 Contracting functions performed by Federal persennel
See. 6052 Repe%efexeeu&edrwremem#e;studyand;epeﬁ—
HHFLE VH—DEFENSE FRABE AND COOPRPERATION

See. 7001 Purchases of foreign goods:

HHE VHH—COMMERCGIAL HEMS

See: 8001 Definitions:
Sec. 8002. Preference  for  acguisition  of  commercial  items  and

nondevelopmental items.
Sec. 8004: Class waiver of applicability of certain laws:

Sec. 8005 lnapplicability of certain provisions of law:

See. 8006: Flexible deadlines for submission of offers of commercial items:

Sec. 8007 Adveeate for Acquisition of Commercial and Nondevelopmental
Hems:

Sec. 8009. Comptroller General review of Federal Government use of market
research:

HIFLE IX—EFFECTIVE DATE

HHE —CONTFRACF FORMAHON
PART I—ARMED SERVUCES ACQUISITIONS
SEC: 106t REFERENCES 70 FEBDERAL ACQUHISIHHON REGU-

LATION:
Section 2304 of title 10, United States Code; is
amended—
(b in subsection (afI}A); by striking eut

S 1587 PCS
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2) in subsection {g)(1); by striking out “regu-
Section 2304(b) of title 10, United States Code; is
amended—
(1) by redesignating paragraphs (2) and (3) as
(2) by inserting after paragraph (1) the follow-
ing Rew paragraph (2
“2) Fhe determination required of the head of an
13 agency in paragraph (1) may not be made for a class of
14 purchases or contracts.”: and
15 (3) i paragraph (4); as redesignated by para-
16 graph (1) by striking out “paragraphs (1) ard (2~
17 and inserting i leu thereof “paragraphs (1) and
18 By~

© 00O N O O B~ W N P

I
N Rk O

20 CEDURES:

21 Seetion 2304(BHHBYH of title 10, United States
22 Ceode; is amended by trserting before the semicolon at the
23 end the feHowing: “or by an official referred to in clause
24 GH); (i) oF (v

S 1587 PCS
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1 SEC. 1004. REFERENCE FO HEAD OF A CONTRACTING AC-

2 FAATY

3 Section 2304(f) of title 10, United States Code; is

4 amended—

5 ) i paragraph (B(B)H)—

6 {A) by striking out “head of the procuring
7 activity” and inserting in Heu thereof “head of
8 the contracting activity: and

9 {B) by striking eut “head of the procuring
10 activity's” and inserting in leu thereof “head of
11 the contracting activity’s™ and

12 (2) tn paragraph (6)(A); by striking out ~head

13 of a procuring activity” and inserting in lieu thereof
14 “head of a contracting activity'™~

15 SsEec. 1005. TASK AND DELIVERY ORDER CONTRACTS:

16 {(a) AUTHORITY.—

17 & I eEnNERAL—Chapter 137 of title 10
18 United States Code, is amended by mnserting after
19 section 2304 the following new section:

20 “§2304a. Fask and delivery order contracts

21 “fay AutHorry To AwaARD—Subject to the re-
22 quirements of this section, the head of an agency may
23 enter ihto a contract that does net procdre ofF speeiy a
24 firm quantity of supplies of services (other than a mink-
25 mum or maximum guantity) and that provides for the is-
26 suance of delivery orders or task erders during the speei-

S 1587 PCS
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19
20
21
22
23
24

13
fied period of the contract: Fhe head of an ageney may

enter into such a contract only under the authority of this
section:

riod of a contract referred to in subsection (a), including
all periods of extensions of the contract under optiens;
cept that, when multiple contracts are awarded under sub-
section (€){4) pursuant to the same solicitation; the period
of each sueh contract may execeed 3 years but may neot
exceed 5 years.

“e) AwAaRD PRrocebuREs—(1) Fhe head of an
ageney may use procedures other than competitive proece-
dures to enter into a contract referred to in subsection
(&) only if an exception in subsection (c) of section 2304
of this title apphies to the contract and the use of such
procedures is approved in accordance with subsection (f)
of sueh seetion:

“(2) The notice required by section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) and
section 8(e) of the Small Business Act (15 U-S-C: 637e))
magnitude; and duration of the propesed contract in a
manner that would reasenably enable a petential offeror

S 1587 PCS
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1 to decide whether to request the solicitation and econsider
2 submitting an offer.

3

© 00 N O 01 b

10
11
12
13
14
15
16
17
18
19
20
21

“(A) The period of the contract, including the
number of options to extend the contract and the pe-
riod for which the contract may be extended under

“B) The maximum guantity or dollar value of
supphes or services to be precdred uhder the eon-
tract

HC) A statement of work, specifications; or
eral scope; natdre; complexity, and purpeses of the
supplies of services to be procured under the con-
tract:

“AAY Fhe head of an ageney may; on the basis of

tion for the same or shmHar supplies oF services to twe
or more sourees Hf the selicitation states that the head of
the agency has the option to do so.

“B) tn any solicitation for an advisory and assist-

22 anee servces contract for a period i excess of 1 year;
23 or for an amount (including all options) in excess of
24 $10,000,000; the head of an agency shall include a state-
25 ment that the head of the ageney reserves the eptioh—

S 1587 PCS
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“(H) to award separate contracts under subpara-
graph (A); oF
“{ii) to award only one contract if the head of
the agency determines in writing that enly ene of
the offerers is capable of providing the services re-
guired at the level of quality required:

“45) A contract referred to in subseetion (o) shall
contain the same information that is required by para-
graph (3) to be included in the solicitation of offers for
that contract.
guired for a delivery order or task order issdued under a
14 LAY A separate notice for such order under
15 section 18 of the Office of Federal Procurement Pol-
16 iey Aet (41 U-S-C. 416) or section 8(e) of the Small
17 Business Act (15 U-S-C- 637(e))-

18 (B} Except as provided in paragraph (2} a
19 competition {(or a waiver of competition approved
20 accordance with section 2304(H) of this title) that is
21 separate from that used for entering into the con-
22 tract:

23 LAY When multiple eontracts are awarded under
24 subsection {(€)(4); each delivery order or task erder issued
25 under such eontracts shall be eompeted ameng all of the

© 00O N O 0o B~ W N PP
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1 econtractors awarded such contracts unless the contracting
2 officer determines in writing that—

3

© 00 N O 01 b

10
11
12
13
14
15
16
17
18
19
20

“() the agency's need for the supplies or serv-
tees ordered is of such uhusual urgeney that com-
petition would result in unacceptable delays in fulfil-
ing the ageneys needs;

“6) the supplies oF serviees ordered are so
unigue of highly specialized that only one such con-
tractor is capable of providing the supphes oF serv-
tees reguired at the level of guality required: of

tssued oR a sele-source basis 1 the interest of econ-
emy and efficiehcy beecadse H is a legical felow-on
to a delivery order or task order already issued on
a competitive basis:

“(B) When a delivery order or task order is competed

pursuant to subparagraph (A); the order shall include a
statement of work that clearly speecifies all tasks to be per-

formed under the order-

(3} A protest is not authorized in connection with

21 the issuanee; propesed issuanee; oF competing of a delivery
22 order or task order except for a protest on the greund
23 that the order increases the scope, period, or maximum
24 wvalue of the contract under which the order is issued:

S 1587 PCS
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“fe) INEREASES N SeoPEe; PERIOD; 6R MaAxivum
Vatuke oF ConTracT—(1) A delivery order or task order
may not tnerease the scope; period; oF maximum value of
period, or maximum value of the contract may be in-
ereased only by medification of the eontract:

“2) Unless use of procedures other than competitive
procedures is authorized by an exception in subsection (c¢)
of section 2304 of this title and approved in accordance
with subsection (f) of such section, competitive procedures
shall be used for making such a modification.
vided n accordance with section 18 of the Office of Fed-
8(e) of the Small Business Act (15 U-S.C- 637(e))-

“H Fask ORBER OmBubsmaN—TEach head of an
agency who awards multiple contracts under subsection
{e)}4) shall appeint or designate a task order embudsman
who shall be responsible for reviewing complaints from the
contractors on such contracts and ensuring that task or-
ders are issued on a competitive basis when regquired uhder
subsection (d}(2). The task order ombudsman shall be a
senior agency official who is independent of the contract-
ing officer for the contracts and may be the ageney's eom-

S 1587 PCS
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12
13
14
15
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18
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18
) CLERIEAE AMENDMENT—TRE table of see-

tions at the beginning of such chapter is amended
by inserting after the iHem relating to section 2304
(b} REPEAL OF SUPERSEDED PROVIStON.—Section
2304 of title 10, United States Code, is amended by strik-
{e) ConFoRrmiNGg AMENDMENT FOR PROFESSIONAL
AND TFEeHMNEAE SERwEES—Section 2331 of title 10;
United States Code; is amended by striking out subsection
)
Award
Section 2305(a) of title 10, United States Code, is
amended—
) i paragraph (2 —
(A in subparagraph (A)(i); by striking eut
(B) i subparagraph (B)(H): by striking
out subclause (1) and nserting in lieu thereof

S 1587 PCS
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“H either a statement that the pro-
pesals are intended to be evaluated with;
offerors; or a statement that the prepesals
are intended to be evaluated; and award
{other than discussions conducted for the
purpese of minor clarification) unless dis-
€usSions are determined to be neecessary:
(2) by striking eut paragraph (3) and inserting
in lieu thereof the following:
“E3HA) 1 prescribing the evaluation factors to be
head of an agency—
tanee assigned to the evaluation facters and
subfactors; ihcluding the gquality of the product of
services to be provided (including technical eapabi-
the offeror):
“6i) shal ineclude cost o price to the Govern-
ment as an evaluation factor that must be econsid-
ered in the evaluation of propesals; and

S 1587 PCS
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1 “fi) shall diselose to offerors whether all eval
2 vation factors other than price oF cost, when com-
3 bined; are—

4 “1) significantly more | than
5 price or cost;

6 “(H) approximately equal in importance to
7 price oF cost: oF

8 “CH significantly less important than
9 price orF cost:

10 ~(B) Nething in this paragraph prohibits an ageney
11 from—

12 “{i) providing additional information in a selici-
13 tation; including numeric weights for all evaluation
14 factors: or

15 “{i) stating in a solicitation that award will be
16 made to the offeror that meets the selicitation’s
17 mandatory reguirements at the lowest price of
18 eost—

19 SEGC: 1012. SOLICITATION PROVASION REGARDING EVALUA-

N
o

TION OF PURCHASE OPTIONS-
21 &) OPHoNS FOR ADPBIHONAE PUREHASES—Sub-
22 section (a) of section 2305 of title 10, United States Code,
23 as amended by section 1011, is further amended by adding
24 at the end the following new paragraph:

S 1587 PCS
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7
8
9

10
11
12
13
14
15
16
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19
20
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22
23
24
25

21
“(4) Fhe head of an agency; i issuing a sehiciation
for a contract to be awarded using sealed bid procedures,;
may net include in sueh solicitation a clause providing for
the evaluation of prices under the contract for options to
purchase additional supplies or services under the contract
unless the head of the ageney has determined that there
is a reasenable likelihood that the optiens will be exer-
b} REPEAL oF SUPERSEDED PRowviston—Seetioh
2301(a) of such title is amended—
1) by striking eut paragraph (1)
(2) by inserting “and— at the end of paragraph
(5); and
(3) by striking out **; and” at the end of para-
graph {6) and inserting in lHeu thereof a period:
(a) SEaLeED Bib ProcEpures.—Section 2305(h)(3)
of title 10; United States Code; is amended by adding at
contract award, the head of the agency shall notify all
offerors not awarded the contract that the contract has
(b} CompPETITIVE PROPOSALS PROCEDURES.—SeEc-
tion 2305(b)}(4)(B) of title 10, United States Code; is
amended 1 the second sentence by striking out “shall
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22
promptly notify” and inserting in lieu thereof *, within
3 days after the date of contract award, shall notify”.

Section 2305(b) of title 10, United States Code, is
amended—

() by redesignating paragraph (5) as para-
graph (6); and
(2) by inserting after paragraph (4) the follow-

ing new paragraph (5):

“EHA)Y When a contract is awarded by an ageney
on the basis of competitive proposals, an unsuccessful
offeror; upen written request received by the ageney within
7 days after the date of contract award, shall be debriefed
tract award- An employee of the ageney shall debrief the
offeror within 7 days after receipt of the request by the
agenecy-

weak or deficient factors in the offeror’s offer;

“Gi) the overall evaluated eost of the offer of
the contractor awarded the contract and the overall
evaluated cost of the offer of the debriefed offeror;

total technical and cost scores of all offers:
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“6iv) a summary of the rationale for the award:
“(v} in the case of a proposal that incorporates
eguipment that is a commereial Hem,; the make and
model of the item incorporated in the offer of the
contractor awarded the contract; and
“{vi) reasenable responses to guestions posed by
the debriefed offeror as to whether seurce seleetion
procedures set forth in the selicitation; apphicable
folowed by the ageney-
comparisons of the debriefed offeror’s offer with other of-
13 fers and may not diselose any rfermation that is exempt
14 froem disclosure under section 552 of title 5; including in-
15 formation relating to—

© 00O N O 0o B~ W N PP
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16 “(H) trade seerets:

17 (i) privileged oF idontial : .
18 processes and techhiques; and

19 “(H) commercial and firancial rfermation that

20  is privileged or confidential including eost break-
21 downs, profit, indirect cost rates, and similar infor-
22 matien:

23 D) Each selicitation for competitive propesals shal
24 include a statement that information described in subpara-
25 graph {B) may be disclesed in pest-award debriefings:
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“E) H; within one year after the date of the contract
award and as a result of a successful procurement protest
of otherwise; the agency seeks to fuliil the requirement
under the eontract either on the basis of a new solicitation
of offers or on the basis of the best and final offers consid-
ered in the awarding of that contract; the agency shall
provide each such offeror with—

under this paragraph regarding the offer of the con-

tractor awarded the contract; and

) Fhe contracting officer shall include a summary
of the debriefing in the eontract file -

Section 2305 of title 10; United States Code; is
amended by adding at the end the foHowing:

“(e}{1} M in the case of a solicitation for a contract
issued by, of an award or propesed award of a contract
by, the head of an agency, a protest is filed pursuant to
the procedures in subehapter V of chapter 35 of title 31
and an actual or prospective offeror so reguests; a file of
the protest shall be established by the contracting activity
ahd reasenable aceess shall be provided to actual or pro-
spective offerors:
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section 552 of title 5 may be redacted in a file established
parsuant to paragraph (1) uhless an appheable protective
be eonsistent with the regulations regarding the prepara-
tien and submission of an ageney's protest file {the so-
caled “rule 4 file)) for protests to the General Services
Board of Contract Appeals under the Contract Disputes
SEC. 1016. AWARD OF COSTS AND FEES N AGENCY SETFTLE-
MENT OF PROTFESTS:

Section 2305 of title 10; United States Cede; as
amended by section 1015; is further amended by adding
at the end the following new subsection:

“P) H in connection with a protest; the head of an
ageney determines that a selicitation, propesed award; of
award does not satisfy the requirements of law or regula-
tion; the head of the ageney may take any action set out
in subparagraphs (A) through (F) of sectien 3554(b)}(1)
of title 31~
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Subpart C—Kinds of Contracts
SEC. 1021. SECRETARIAL DETERMINATION REGARDING
USE OF COST TYPE OR INCENTIVE CON-
FRACT-
Subsection {e)} of section 2306 of title 10; United
(a) RePeat oF UNNEcEssaRY Cross REer-
ERENCE—Subsection (F) of section 2306 of title 10, Unit-
ed States Code; is repealed-
amended by redesighating subsections {(d); (&) {g); and
) NEUTERIZATION OF REFERENEE—Subsection
)}1) of sueh section; as redesignated by subsection (B);
is amended in the matter above clause (1) by striking out
ever the head of the agency finds™:
Encouragement of Competition
SEC- 1031. ENCOURAGEMENT OF COMPETITION AND COST
SAVINGS:
&) FransFER—The text of section 2317 of title 10,
United States Code—
D) is amended—
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(A) by striking out “The Secretary of De-
COURAGEMENT oF CoMPEHFHON ANDB Cost
(B) by striking out “contracts covered by
tracts of the Department of Defense™; and
(2) is transferred to section 1701 of title 10,

United States Code; and inserted at the end of such

section.

(b} Crertcar AMENDMENTS.—Chapter 137 of title
(1) by striking out the section heading of sec-
(2) in the table of sections at the beginning of

such chapter, by striking out the item relating to

section 2317,
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SEG: 1032 REPEAL OoF REQUIREMENT FOR ANNUAL RE-

=
(o}

PORTF BY ADVOCATES FOR COMPEHTHON-
20 Subsection {6} of section 2318 of title 10, United
21 States Code; is repealed:
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PARF H—CGPAHAN AGENCGY ACQUISHHONS

1
2 Subpart A—Competition Requirements

3 SEC. 1051 REFERENCES TO FEDERAL ACQUISITION REGU-
4 LATION:

5 Seetion 303 of the Federal Property and Administra-
6 tive Serviees Act of 1949 (41 U-S:C 253) is amended—
7 (1) in subsection (@)(1)(A), by striking out
8 “modifications” and al that follows through <of
9 1984" and thserting i1 Hed thereof “Federal Acqut-
10 sition Regulation”; and

11 2) 1 subsection (g)1); by striking eut “regu-
12 lations meodified” and all that felows through “of
13 1984, and inserting in lieu thereof “Federal Acqui-
14 sition Regulatien™-

15 SsEC. 1052. EXCLUSION OF PARTICULAR SOURCES:

16 Section 303(b) of the Federal Property and Adminis-
17 trative Serviees Act of 1949 (41 U-S-C- 253(b})) is amend-
18 ed—

19 (1) by redesignating paragraphs (2) and (3) as
20 paragraphs (3) and (4); respectively:
21 (2) by inserting after paragraph (1) the folow-

22 iRg Rew paragraph (2)
23 (2} The determination required of the agency head

24 in paragraph (1) may not be made for a class of purchases
25 or contracts.”; and
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(3) in paragraph (4); as redesignated by para-
and inserting in Heu thereof “paragraphs (1) and
SEC. 1053 APPROVAL FOR USE OF NONCOMPETTIVE PRO-
CEDURES:

Section 303(H{(L)(B}(1) of the Federal Property and
253(HIHBYH)) is amended by inserting before the semi-
colon at the end the following: “or by an official referred
to in clause (i), (i}, or (iv)".

SEC. 1054. REFERENCE FO HEAD OF A CONTRACTING AC-
FAATY-

Section 303(NH(LHB)ii) of the Federal Property and
253 LB is amended by striking eut “head of the
procuring activity” and inserting in lieu thereof “head of

(a) AutHority —Title 1 of the Federal Property
et seq.) ts amended by inserting after section 303G the

“FASK AND BELIVERY ORBER €ONFRACTS
to the requirements of this section; an ageney head may
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enter te a contract that dees not procure orF speeify a
firm guantity of supplies or services (other than a mini-
mUm oF maximum guantity) and that prevides for the is-
suanee of delivery erders or task oerders during the speei-
fied period of the contract. The agency head may enter
inte such a contract only under the autherity of this see-
tion:

“by ConTrRAacT PeErRioD Not¥ To Exceep 3
Years—TFhe period of a contract referred to in sub-
section (a), including all pertods of extenstons of the con-
awarded uhder subsection {(€{4) pursuant to the same so-
licitation, the period of each such contract may exceed 3
years but may neot exceed 5 years:
use procedures other than competitive procedures to enter
into a contract referred to in subsection (a) only if an ex-
ception in subseetion {€) of section 303 applies to the con-
tract and the use of such procedures is approved in ac-
cordance with subsection () of such section-

“(2) The notice required by section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) and
section 8(e) of the Small Business Act (15 U-S-C: 637e))

S 1587 PCS



31

1 rragnitude; and duration of the propesed contract in a
2 manner that would reasonably enable a potential offeror
3 to decide whether to request the solicitation and consider
4 submitting an offer-

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21

22
23

LAY Fhe period of the contract; including the
number of options to extend the contract and the pe-
riod for which the contract may be extended under

“B) Fhe maximum guantity of delar value of
supplies of services to be procured under the con-
tract:

) A statement of werk; specifications; of
eral scope; natdre; complexity, and purpeses of the
supphes or services to be precdred uhder the eon-
tract:

“AAY An ageney head may; en the basis of one so-

the same or similar supplies of services to two or mere
the option to do se-

“(B) In any solicitation for an advisory and assist-

24 anee services econtract for a period i excess of 1 year;
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1 or for an ameunt (ineluding all eptions) i exeess of
2 $10,000,000; an agency head shall—

3

© 00 N O 01 b

10
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14
15
16
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18
19
20
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23
24

“{iy provide for a multiple award under sub-
paragraph (A); and

“(H) include a statement that the agency head
may alse elect to award only one contract i the
ageney head determines in writing that only ene of
the offerers is capable of providing the services re-
guired at the level of quality required:
“45) A contract referred to in subseetion (o) shall

contain the same information that is required by para-
graph (3) to be included in the solicitation of offers for
that eontract

guired for a delivery order or task order issdued under a

LAY A separate notice for such order under
section 18 of the Office of Federal Procurement Pol-
iey Aet (41 U-S.C. 416) or section 8(e) of the Small

(B} Except as provided in paragraph (2} a
competition {(or a waiver of competition approved
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subsection (c}{(4), each delivery order or task order issued
under sueh eontracts shall be competed among al of the

4 contractors awarded sdueh eontracts unless the eontracting

5
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23

” | ines in writing t

“() the agency's need for the supplies or serv-
tees ordered is of such uhusual urgeney that com-
petition would result in unacceptable delays in fulfil-
ing the ageneys needs;

“) the supplies oF serviees ordered are so
unigue of highly specialized that only one such con-
tractor is capable of providing the supphes oF serv-
tees reguired at the level of guality required: of

tssued oR a sele-source basis 1 the interest of econ-
emy and efficiehcy beecadse H is a legical felow-on
to a delivery order or task order already issued on
a competitive basis:

“(B) When a delivery order or task order is competed

pursuant to subparagraph (A); the order shall include a
statement of work that clearly speecifies all tasks to be per-

formed under the order-

(3} A protest is not authorized in connection with

24 the issuanee; propesed issuanee; oF competing of a delivery
25 order or task order except for a protest on the greund
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that the order inereases the scope; period; oF maximum
value of the contract under which the order is issued.

“fe) INEREASES N SecoPE; PERIOB; 6R MaAxivMum
Vatue oF ConTrRACT—(1) A delivery order or task order
may not increase the scope, period, or maximum value of
pertod, or maximum value of the contract may be in-
creased only by modification of the contract.

“2) Unless use of procedures other than competitive
procedures s authorized by an exception In subsection (c)
of section 303 and approved in accordance with subsection
) of such section; competitive procedures shall be used
for making such a modification.
vided in acecordance with section 18 of the Office of Fed-
8(e) of the Small Business Act (15 U.S.C. 637(e)).
who awards multiple contracts under subsection (c)}{4)
shall appoint or designate a task order ombudsman who
shal be respensible for reviewing complaints from the con-
tractors on such contracts and ensuring that task orders
are issued on a competitive basis when required under sub-
section {(B)}(2)- Fhe task order ombudsman shal be a sen-
ior agency official who s independent of the contracting
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officer for the contracts and may be the ageney’s competi-
b} CreErteat AMENDMENT—The table of contents
in the first section is amended by nserting after the ttem
relating to section 303G the following new item:
Award
{(a) CoNTENT OF SoticiTaTtoN.—Section 303A of
the Federal Property and Administrative Services Act of
) tn subsection (b}HA)—
or price-related factors and subfactors, and
noncost-related or nonprice-related factors and
(2) i subsection (B)(1)(B), by inserting “and
(3) i subsection (B{2)B); by striking eut
“(h) either a statement that the pro-
posals are intended to be evaluated with;
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offerors, or a statement that the proposals
are intended to be evaluated; and award
{other than discussions conducted for the
purpese of minor clarification) unless dis-
€usSions are determined to be neecessary:
{4) by adding at the end the following new sub-
“eHD) Hn prescribing the evaluation factors to be in-
cluded in each solicitation for competitive propesals; an
ageney head—
14 LAY shall elearly establish the relative imper-
15 tance assigned to the evaluation facters and
16 subfactors; theluding the gquality of the product of
17 services to be provided (including technical eapabi-
18 Hy, management capabihity; and prier experience of
19 the offeror);
20 “B) shall include eost or price to the Govern-
21 ment as an evaluation factor that must be consid-
22 ered in the evaluation of propesals: and
23 ECY shal disclose to offerors whether alt eval-
24 vation factors other than price or cost; when com-
25 bined; are—
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from—
“A) providing additional information in a sehic-
factors: or
“{B) stating in a solicitation that award will be
made to the offeror that meets the solicitation’s
mandatory reguirements at the lowest price of
{b) Evatuation anp Awarb.—Section 303B of the
Federal Property and Administrative Services Act of 1949
(1) in subsection (a), by inserting **, and award
a contract,” after “competitive proposals’:
(2) in subsection {(€); by inserting “in accord-
(3) in subsection {)—
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(A) by striking eut paragraph (1) and in-
serting in tieu thereof the following:

a contract—

vided that written oF oral diseussions have been eon-
posals within the eompetitive range; or

“(B) based on the propoesals received and with-
sions conducted for the purpese of minor clarifica-
tion); provided that, as required by section
303AMBHHB)YI); the solicitation included a state-
ment that propesals are intended to be evaluated;
stons are determined to be necessary.’” and

(B) by striking eut paragraphs (2) ard (3)

and by redesignating paragraph (4) as para-

graph (2%
{6} APPHEABHATY-—

) v eENERAL—EXcept as provided i para-
graph (2); the amendments made by this section
shall apply to—
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(A) solicitations for sealed bids or competi-
tive proposals issued after the end of the 180-
day period beginning on the date of the enaet-
ment of this Act; and
{B) contracts awarded pursuant to these
&) AUTHORIFY TFO APPEY AMENDMENTS
Earty.—The head of an executive agency may apply
the amendments made by this section to solicitations
issued hefore the end of the period referred to in
paragraph (1) FThe head of the executive agency
shall publish in the Federal Register notice of any
such earhier date of appheation at least 10 days be-
fore that date.
SEG: 1062 SOHCHTATHON PROVASION REGARBING EVALUA-
TION OF PURCHASE OPTIONS:

Section 303A of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253a); as amend-
ed by section 1061(a)(4), ts further amended by adding

“{d) An agency head; in issuing a selicitation for a
contract to be awarded usihg sealed bid procedures; may
not include in such solicitation a clause providing for the
evaluation of prices under the contract for options to pur-
chase additional supplies oF services under the centract
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unless the agenecy head has determined that there s a fea-

&) Seatep Bib PreocebuRES—Subsection (¢} of
section 303B of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 253b) is amended by add-
of contract award, the agency head shall notify offerors
not awarded the contract that the contract has been

(b} CompPeETITIVE PROPOSALS PROCEDURES.—Para-
graph (2) of section 303B(d) of the Federal Property and
as redesignated by section 1061(b)(3)(B), is amended in
the second sentence by striking eut “shall premptly nro-
ufy” and nserting in lieu thereof *“, within 3 days after
the date of contract award, shall notify”.

Section 303B of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253b) is amend-
ed—

(1) by redesignating subsections (e} and (f} as
(2) by inserting after subsection {d) the folow-
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“HH) When a contract is awarded by an executive

ageney oh the basis of competitive propesals; an dhsde-
cesstul efferor; upen written regquest received by the exeey-

4 tive ageney within 7 days after the date of contract award;

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

shall be debriefed and furnished the basis for the selection
decision and contract award: An employee of the executive
ageney shall debrief the offeror within 7 days after receipt
of the request by the executive agency.

“A) the executive ageney's evaluation eof the
sighificant weak or deficient factors i the offeror’s
offer;

“4B) the overall evaluated cost of the offer of
the contractor awarded the contract and the overall
evaluated cost of the offer of the debriefed offeror;

C) the overall ranking of all offers and the
total technical and cost scores of all offers:

D) a summary of the rationale for the award:

“(E) in the case of a propesal that ineorporates
eguipment that is a commercial item; the make and
model of the item incorporated in the offer of the
contractor awarded the contract; and

“(F) reasonable responses to guestions posed by
the debriefed offeror as to whether source selection
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followed by the executive agency.
comparisens of the debricfed offeror’s offer with other of
from disclosure under section 552 of title 5; United States
is orivileaed or fidential including cost break.
mation:
include a statement that information deseribed in para-
graph {2) may be disclosed in post-award debriefings:
“(5) H; within one year after the date of the contract
award and as a result of a suceessful procurement protest
of otherwise, the executive agency seeks to fulfill the re-
gutrement vhder the contract either on the basis of a new
selicitation of offers or on the basis of the best and final
offers considered in the awarding of that contract the
ageney head shall previde each sueh offeror with—
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under this paragraph regarding the offer of the con-
tractor awarded the contract; and
“(B) all comparable information with respect to

“(6) Fhe contracting officer shall inelude a summary
of the debriefing in the eontract file-

Section 303B of the Federal Property and Adminis-
trative Services Act of 1949 (41 U-S.C. 253b); as amend-
ed by seetion 1064(1); is further amended by adding at

“HD) H; in the ease of a solicitation for a contract
tssued by, or an award or proposed award of a contract
by. an agency head, a protest is filed pursuant to the pro-
cedures in subehapter V of chapter 35 of title 3%, United
States Code, and an actual or prospective offeror so re-
guests; a fHe of the protest shall be established by the eon-
tracting activity and reasenable aceess shal be previded
to actual or prospective offerors.
tion 552 of title 5; United States Code; may be redacted
tn a file established pursuant to paragraph (1) unless an
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be consistent with the regulations regarding the prepara-
tion and submission of an ageney's protest file {the so-
caled “rule 4 file)) for protests to the General Services
Board of Contract Appeals under the Contract Disputes
Act of 1978 (41 U.S.C. 601 et segq )~
SEC: 1066. AWARD OF COSTS AND FEES HN AGENCY. SEFFLE-
MENT OF PROTESTS:
Section 303B of the Federal Property and Adminis-
trative Services Act of 1949 (41 U-S.C. 253b); as amend-
ed by seetion 1066; is further amended by adding at the
“) H; i connection with a protest; an ageney head
determines that a solicitation, proposed award, or award
does not satisfy the requirements of law or regulation; the
ageney head may take any action set out in subparagraphs
€A) threugh {F) of seetion 3554(b}1) of title 31, United
Subpart C—Kinds of Contracts

SEC. 1071. AGENCY HEAD DETERMINATION REGARDING
USE OF coST FYRE OR INCENTIME CON-
FRACT-

Section 304(h) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 254(b)) is amend-
ed by striking eut the second sentenee:
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PART HH—ACQUISITIONS GENERALLY
SEC. 1091 REPEAL OF REOUIREMENT FOR ANNUAL RE-
PORT ON COMPETHTION-

Section 23 of the Office of Federal Procurement Pol-
PART I—ARMED SERVICES ACQUISITIONS
SEC: 1201 STABHIZATION OF DOLLAR FHRESHOLD OF AR-

PLICABHTY-
Section 2306a{a} () (A) of title 10, United States
Code, ts amended—
(1) in clause (1), by striking out “and bhefore
SEG: 1202 EXCEPRPHONS FOo coST OoR PRIGING BATA RE-
QUHREMENTS:
Section 2306a(b) of title 10, United States Code, is
amended to read as follows:
“tby Excerrions—(h) Fhis section need not be ap-
phied to a contract or subcontract—
on—
“{iy established catalog or market prices
of commercial Hems or of services regularly
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used for other than Gevernment purpeses; as

the case may be, that are sold in substantial
guantities to the general public: or

“BY in an exceptional case when the head of
the agency determines that the requirements of this
section may be waived and states in writing the rea-
“2) Fhis section need not be applied to a modifica-

tion of a contract or subecontract H—

LAY the eontract or subecontract being modified
is one to which this section need not be applied by
reasen of elause (i) oF (i) of paragraph (1){A); and
contract or subcentract; as the case may be; from a
contract or subeontract for the acquisition of a com-
meretal Hem to a contract or subcontract for the ac-
guisttion of a nonrcommereial Hem—
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SEC: 1203: HIMHTATHON ON AUTHORIHY 7O REQUIRE A SUB-

N
o

MHSSION NOTF OTHERWISE REQUIRED-:

21 Section 2306a{c) of title 10, United States Code; is
22 amended by striking out “by subsection {(a); such data
23 rmay Revertheless be required to be submitted by the head
24 of the agency i and inserting in lieu thereof “by reasen
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1 of subsection {b); submission of such data may not be re-
2 guired unless’:

3 SEC. 1204. ADDITIONAL SPECIAL RULES FOR COMMERCIAL

4

© 00 ~N O O

10
11
12
13

HEMS:

Section 2306a of title 10; United States Cede; is

amended—

() by redesignating subsections (d); {e); (fs
(2) by nserting after subsection (c) the follow-
“(d) ApbtronAaL ExcEPTion Provistons REGARD-

e CommERetat HrEMs—(H) To the maximum extent

14 practicable; the head of an agency shall—

15
16
17
18
19
20
21

“A) conduct procurements of commercial Hems
en a competitive basis; and

“B) exercise the authority provided in sub-
section (BY{I)HA) to exempt the contracts and sub-
contracts under such procurements from the require-
ments of subsection (a)-
“2) 1 any case i which it is net practicable to eon-

22 duct a procurement of a commercial Hem on a competitive

23 basis and the procurement is not covered by an exception
24 n subsection (b); the contracting officer may nenetheless
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exempt a contract of subeontract under the precdrement

from the requirements of subseetion (@) H—

ing this paragraph; the offeror; contractor; o sub-
contractor, as the case may be, provides the con-
tracting officer with information on the price
charged by such offeror; contractor; or subcontractor
for the same or similar products in the commercial
marketplace; and

evaldating the reasonableness of the price of the con-

tract or subcontract.

“E3HA) Fhe Government shal be entitled to a redue-
tion in price and the return of any overpayment; with in-
terest; H an offeror; contractor; of subeontractor provides
materially inaceurate or misleading information to the
contracting otHcer pursuant to paragraph (2)-

~(B} Nothing in subparagraph (A) is ntended to pre-
clude the head of an agency from negotiating any contract
for the protection of the Government's interest in speeifie
types of contracts; including multiple ordering agree-
ments:
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LAY Fhe head of an ageney shall have the right
to examine all information provided by an offeror, contrac-
tor; or subecontractor pursuant to paragraph () and all
books and records of sueh offeror; contractor; or sub-
contractor that directly relate to such information in order
to determine whether such information is materially inac-
edrate o misleading:

3 years after the date of award of the contract; or 3 years

after the date of the modification of the contract, with

SEG: 1205 RIGHT OoF UNIHED STATES 7O EXAMINE CON-
FRACTFOR RECORDS:

Section 2306a of title 10; United States Cede; is
amended by striking eut subsection {g); as redesignated
by section 1204(1); and inserting in liey thereof the fol-

“fg RieHF oF UntTED STATES To BExamine Con-
FRACTOR REcorbs—FoF the purpese of evaluating the
accuracy, completeness, and currency of cost or pricing
data required to be submitted by this section; the head
of an agency shall have the rights provided by section
2313 of this title™~
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Section 2306a of title 10; United States Ceode; as
amended by sections 1204 and 1205, 1s further amended
by inserting after subsection (g) the following new sub-
of Defense shall prescribe regulations identifying the type
of procurements for which contracting officers should con-
sider requiring the submission of certified cost or pricing
conecernihg the types of information that offerors must
submit for a contracting officer to consider in determining
whether the price of a procurement to the Geverament is
fair and reasenable when certified cost or pricing data are
not required to be submitted under this section because
the price of the proeurement to the United States is not
expected o exceed $500,000- Such information; at a mini-
mum, shall include appropriate information on the prices
at which sueh offeror has previeusly seld the same or simi-

Section 2306a of title 10; United States Ceode; as
amended by section 1204, s further amended—

(1) n subparagraphs (A}(H) and (B){(H) of sub-
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ent with paragraph (1XB); another date agreed
upen between the parties” after “(or price of the
(2) in subsection (i); by inserting ~or; H apph-
price of a contract modification)~
Subsection (¢} of section 803 of Public Law 101510
PART H—CIILIAN AGENCY ACQUISITIONS

© 00 N O 0o B~ W N PP

I
N B O

SEG: 1251 REWISION oF G VHHAN AGENGY PROVASIONS O

=
w

ENSURE UNHORM TFREATMENT OF COST OR

[EEN
N

PRICING DATA.
(3) I~ GENERAL—Title HH of the Federal Property
et seg-) is amended—
(@) in section 304, by striking eut subsection
{d); and
2) by inserting after section 304 the following

N e e e
© © 0 N o O

N N
N B

—€OST OR PRICHNG BATA: FRUTH HN NEGOHAHONS
23 “See: 304A- (a) REOUHRED CosT or Pricine DATA
24 anD CERTHRCATION—(1} An agency head shall require
25 offerors; contractors; and subeentractors to make cost or
26 pricing data avatlable as follows:
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52
LAY An offeror for a prime contract under this
title to be entered inte using procedures other than
sealed-bid procedures shall be required to submit
eost or pricing data before the award of a contract
H—

“fh ir the case of a prime contract entered
into after the date of the enactment of the Fed-
eral Acguisition Streamlining Aet of 1993; the
price of the contract to the United States is ex-
pected to exceed $500,000; and

“(H)y in the case of a prime contract en-
tered into on or before the date of the enact-
ment of the Federal Aequisition Streamlining
Act of 1993; the price of the contract to the
United States is expected to exceed $100,000-
“(B) The contractor for a prime contract under

this chapter shall be required to submit cost oF prie-
ing data before the pricing of a change or modifica-
tion to the contract if—

“{B) in the ease of a change or modification
made to a prime contract referred to in sub-
pected to exceed $500,000;

“(1) in the case of a change or modifica-
tion made to a prime contract that was entered
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into on or before the date of the enactment of

the Federal Acquisition Streamhining Act of
1993, and that has been modified pursuant te
to exceed $500,000; and

tion not covered by clause (1) or (i), the price

adjustment is expected to exceed $100,000.

“S) An offeror for a subeontract (at any tier)
of a contract under this title shall be required to
submit cost or pricing data before the award of the
tier subcontractor have been required to make avatl-
able cost or pricing data under this section and—

“() in the case of a subcentract under a
prime eontract referred to iR subparagraph
(A)(i}, the price of the subcontract is expected
to exceed $500;000;

“6i) in the case of a subcontract entered
into under a prime contract that was entered
Hto en or before the date of the enactment of
the Federal Acquisition Streamhining Act of
1993, and that has been modified pursuant to
paragraph (6); the price of the subcontract is
expected to exceed $500,000; and
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L6 h the case of a subecontract not cov-

ered by elause () of (i); the price of the sub-

contract is expected to exceed $100.000-

D) Fhe subeontractor for a subcontract cov-
ered by subparagraph {(€) shall be regquired to sub-
mit cost or pricing data before the pricing of a
change orf modification to the subeontract H—

() in the case of a change or modification
to a subcontract referred to in subparagraph

(CXh oF (C)H); the price adjustment is ex-

pected to exceed $500,000; and

“0H in the case of a change or modifica-
tion to a subecontract referred to in subpara-

to exceed $100-000-
2y A person required, as an offeror, contractor, or
subeontractor; to submit cost oF pricing data under para-
graph (1) {(oF required by the agency head concerned to
submit such data under subsection {€)) shal be required
to ecertify that, to the best of the persen’s knowledge and
beliel; the cost or pricing data submitted are aceurate;

complete; and eurrent

23 “43) Cest or pricing data required to be submitted
24 under paragraph (1) (er under subsection {€)); and a cer-

© 00O N O O B~ W N P
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tification required to be submitted under paragraph (2
shall be submitted—

“LAY in the case of a submission by a prime
contracter {or an offeror for a prime contract); to
the contracting officer for the contract (or to a des-
ighated representative of the contracting officer); or

“B) in the ease of a submissien by a sub-
contractor (or an offeror for a subcontract), to the
prime contracter-

“{4) Exeept as provided under subsection (b), this
section applies to contracts entered into by an agency head
on behalf of a foreigh government:

~(5) For purpeses of paragraph (1)(C); a contractor
of subcontractor granted a waiver under subsection (b)(2)
shall be considered as having been required to make avail-
able eost or pricing data under this section:

HBYA) Upon the reguest of a contractor that was
required to submit cost oF pricing data under paragraph
{5 in connection with a prime contract entered rte on
or before the date of the epactment of the Federal Aeguisi-
tion Streamhining Act of 1993, the agency head that en-
tered into such contract shall moedify the eontract to re-
Heet subparagraphs (B)(H) and (C)}{(H) of paragraph (1)
All sueh modifications shall be made without reguiring
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1 “(B) An agency head is not reguired to modify a con-
2 tract under subparagraph (A) if that agency head deter-
3 wmines that the submission of cost or pricing data with re-
4 speet to that contract should be required under subsection

5 {e)

6 “by Execerrions—(L) Fhis section need not be ap-
7 phed to a eontract orF subcontract—

8 “(A) for which the price agreed upon is based
9 en—

10 =) adequate price competition;

11 “(ii}y established catalog or market prices
12 of commercial Hems orF of services regularly
13 used for other than Gevernment purpeses; as
14 the case may be, that are sold in substantial
15 guantities to the general public; of

16 “(HD) prices set by law oF regulation: o
17 “(B) in an exceptional case when the agency

18 head determines that the requirements of this see-
19 tion may be waived and states in writing the reasens
20 for such determination:

21 “2) Fhis section need not be applied to a modifica-
22 tion of a contract or subeontract H—

23 LAY the eontract or subcontract being modified
24 is one to which this section need not be applied by
25 reasen of clause (B or (i) of paragraph (D{A); and
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contract or subcontract; as the case may be, from a

contract or subeontract for the acquisition of a com-

meretal Hem to a contract oF subcentract for the ac-
guisition of a nencommercial Hem.

“e) AurHerFr Fo REQUIRE Cost or PRiciNG
Bara—When cost or pricing data are not reguired to be
submitted by reason of subsection (b), submission of such
data may net be regquired unless the agency head deter-
mines that such data are necessary for the evaluation by
the agency of the reasonableness of the price of the con-
tract or subeontract: Ha any case i which the ageney head
regutres such data to be submitted under this subsection,
the agency head shall document in writing the reasons for
such requirement:

() ApbtronaL ExcErTion Provistons REGARD-
NG ComMERCIAL FTEMS.—(1) To the maximum extent
practicable; an ageney head shal—

“A) conduct procurements of commercial Hems
on a competitive basis: and

“UB) exercise the authority provided in sub-
section (bY{1)(A) to exempt the contracts and sub-
contracts under such procurements from the require-
ments of subsection (&)
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“(2) In any case in which it is not practicable to con-

duct a procurement of a commercial item on a competitive
basis and the procurement is not covered by an exceptien

4 ih subseetion (b); the contracting officer may nonetheless

23

exempt a contract or subcontract under the procurement
from the reguirements of subsection (&) H—

ing this paragraph, the offeror, contractor, or sub-
contracter; as the case may be;, prowvides the con-
tracting officer with information on the priee
charged by such offeror, contractor, or subcontractor
for the same or similar produets ir the commereial
marketplace; and

evaldating the reasenableness of the price of the con-
tract or subcontract.

“3)HA) Fhe Government shal be entitled to a redue-

tion in price and the return of any overpayment, with in-
terest, if an offeror, contractor; or subcontractor provides
materially inaccurate or misleading information to the
contracting officer pursuant to paragraph (2)-

“(B) Nothing in subparagraph (A) is intended to pre-

24 clude an agency head from negotiating any contract clause
25 that prevides additional price adjustment authority for the

S 1587 PCS
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protection of the Gevernment's interest in speecific types
of contracts, including multiple ordering agreements.

“AAY An ageney head shall have the right to exam-
e all information provided by an offeror; contractor; or
subcontractor pursuant to paragraph (2) and all books
and records of such offerors contractor; oF subcentractor
that directly relate to such information in order to deter-
mine whether such information is materially inaccurate or
3 years after the date of award of the contract, or 3 years
after the date of the modification of the contract; with
respect to which the information was previded:

“(e)} Price Repuctions For DeErFecTivE CosT orR
Pricine DATA—(DA) A prime contract (of change or
modification to a prime contract) under which a certificate
under subsection (a)(2) is required shall contain a provi-
sion that the price of the contract to the United States;
including profit or fee, shall be adjusted to exclude any
significant amount by which it may be determined by the
ageney head that sueh price was inereased beeadse the
contracter {or any subeontractor required to make avat-
able such a certificate) submitted defective cost or pricing
data:
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“B) For the purpeses of this section; defective eost
of pricing data are cost or pricing data which, as of the
date of agreement on the price of the contract (or anether
tncomplete; or noncurrent. H for purposes of the preceding
sentence the parties agree upon a date other than the date
of agreement on the price of the contract; the date agreed
upon by the parties shall be as close to the date of agree-
ment on the price of the contract as is practicable:

(2} In determining for purposes of a contract price
adjustment under a contract provision required by para-
graph (1) whether; and to what extent; a contract price
was inecreased because the eontractor (oF a subeentractor)
submitted defective cost o pricing data; it shall be a de-
fense that the United States did not rely on the defective
data submitted by the eontractor or subeontractor-

“(3) 4t is not a defense to an adjustment of the price
of a contract under a contract provision regquired by para-
graph (1) that—

LAY the price of the contract would not have
rent cost or pricing data had been submitted by the
contractor or subecontractor because the centractor
oF subecontractor—
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) was the sole seurce of the property o
services procured; or
“{) otherwise was ir a superior bargain-

Ing posttion with respect to the property or
even though the contractor or subcontractor took no
affirmative action to bring the character of the data
to the attention of the contracting officer;

“C) the contract was based on an agreement
between the contractor and the United States about
the total cost of the contract and there was ne
agreement about the cost of each item procured
wvhder such contract; of

(D) the prime contractor or subcontractor did
net submit a certification of cost and pricing data
relating to the contract as required under subsection
@2
“(4)(A) A contractor shall be allowed to offset an

amount agathst the ameunt of a contract price adjustment
under a contract provision required by paragraph (1) f—

“{) the contractor certifies to the contracting
officer (or to a designated representative of the con-
tracting officer) that; to the best of the contractor's
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knowdedge and belief, the contractor is entitled to
the offset: and

26 the contractor proves that the cost oF prie-
ing data were available before the date of agreement
on the price of the contract (or price of the modi-
HB), another date agreed upen between the par-
fied in subsection (a}(3) before such date-
“B) A eontractor shal net be allowed to offset an

amount otherwise authorized to be offset under subpara-
graph (A) H—

with respect to the cost or pricing data involved was
known to be false when signed: or

or pricing data referred to in subparagraph (AYGH
been submitted to the United States before the date
of agreement on the price of the contract (or price
of the modification) or; if applicable under para-
graph {1){(B); anecther date agreed upen between the
parties; the submission of such ecost or pricing data
would not have resulted in an inerease in that priee
iR the amoeunt to be offset:
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1 ) INTEREST AND PENALTIES FOR CERTAIN OVER-

2 paymeENTS—(1) H the United States makes an overpay-
3 ment to a contractor under a eontract with an exeecdtive
4 ageney subject to this sectioh and the overpayment was
5 due to the submission by the contractor of defective cost

6 or pricing data; the contractor shall be liable to the United
7 States—

8 “(A) for interest on the amount of such over-
9 payment; to be computed—

10 “fy for the period beginning on the date
11 the overpayment was made to the contractor
12 ahd ending on the date the contractor repays
13 the amount of sueh everpayment to the United
14 States; ghd

15 “{i) at the current rate preseribed by the
16 Secrctary of the Freasury under seetion 6621
17 of the tnternal Revenue Code of 1986: and

18 “B) i the submission of such defective data

19 was a khoewing submission; for an additional ameunt
20 equal to the amount of the overpayment.

21 “2) Any hability under this subsection of a contrac-
22 tor that submits cost or pricing data but refuses to submit
23 the certification required by subsection (a{2) with respect
24 to the cost or pricing data shal not be affected by the
25 refusal to submit such eertification-
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“lg RicHF oF UntTED STATES To BExamine Con-

TRACTOR REcorDs.—Fof the purpose of evaluating the
aceuracy; completeness; and eurrency of cost oF pricing
data required to be submitted by this section, the head
of an agency shall have the rights provided by section
304B{a)(2)-

“th)y ReEouiRED REcsutATtons—() Fhe head of
ing the type of procurements for which contracting officers
of that executive ageney should consider reguiring the sub-
mission of certified cost or pricing data under this section.
coneerning the types of information that offerers must
submit for a contracting officer to consider in determining
whether the price of a procurement to the Geverament is
fair and reasenable when certified cost or pricing data are
not required to be submitted under this section because
the price of the proeurement to the United States is not
expected to exceed $500,000- Such information; at a mini-
mum, shall include appropriate information on the prices
at which sueh offeror has previeusly seld the same or simi-
lar products.
tion; the term ‘cost or pricing data” means all facts that,
as of the date of agreement on the price of a contract
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{or the price of a contract modification) or; if applicable
upon between the parties; a prudent buyer or seller would
bly expect to affect price - nificanth
judgmental; but dees include the factual information from
which a judgment was derived—

(b} TaBrLe oF ConTENTS—The table of contents in
the first section of such Act is amended by inserting after
the iem relating to section 2304 the following:

(@) RePEA—Seetion 303E of the Federal Property
is repealed-

(b} CLERICAL AMENDMENT.—The table of contents
in the first section of such Act is amended by striking out
the iem relating to section 303E-

Subtitle C—Researeh and
Development

Section 2356 of title 10, United States Cede; is

amended to read as follows:
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“fay AuTHortP-—The Seeretary of a military de-
2353; or 2354 of this title to—
“(1) the Under Secretary of his department;
“(2) an Assistant Secretary of his department;
“3) a Deputy Assistant Secretary of his de-
partment; or
“(4) except as provided in subsection (b), the
chief, and one assistant to the chief; of any technical
service; bureat, or office:
“(b) Limitation.—The authority of the Secretary of
a military department under section 2353(b)}(3) of this
title may not be delegated to a person described n sub-
& AutHoerIFr Fo ConbucT BASte; ABVANEED;
AND APPLIED RESEAReH—Section 2358 of title 10,
Untted States Code; is amended to read as follows:
452358 Research projeets
“(a) AutHortTy—The Secretary of Defense or the
Secretary of a military department may engage 1 basie;
that—
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1 “(1) are necessary to the responsibilities of
2 such Seeretary’s department in the field of basie; ad-
3 vaneed; and applied research and development; and
4 “(2) either—
5 “(A) relate to weapons systems and other
6 miitary needs; oF
7 “B) are of potential interest to such de-
8 partment:
9 “by AutHorizED MEeANS—The Secretary of De-
10 fense or the Secretary of a military department may per
11 form research and development projects—
12 (1) by contract, cooperative agreement, or
13 ether transaction with; or by grant to; educational of
14 research institutions, private businesses; of other
15 agencies of the United States;

16 “2) by using employees and eonsultants of the
17 Department of Defense: or

18 “(3) through ene or mere of the military de-
19 partments.

20 “e) REQUIREMENT oF PoTeEnTiAL MittTarRY IN-

21 FeERest—Fuhds appropriated to the Department of De-
22 fense of to a military department may not be used to fi-
23 nance any research project or study unless the project or
24 study is; in the opinion of the Secretary of Defense or the
25 Secrctary of that military department, respectively; of po-
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1 tential interest to the Department of Defense or to such
3 b} AuTHOERITY RELATED Fo ABVANEED RESEAREH
4 Predects—
5 (1) REPEAL OF REDUNDANT AUTHORITY.—Sec-
6 tion 2371 of such title is amended—
7 (A} by striking out subsection (a);
8 (B) by redesignating subsections (b); (e}
9 ) (e); (0 and () as subsections () (B): (©);

10 &), {e); and {H); respectively:

11 {C} in subsection (a), as so redesignated—
12 (h in paragraph (1) by striking out
13 “subsection {a)~ and inserting  Hed
14 thereof “section 2358 of this title’- and
15 () in paragraph (2); by striking out
16 “subsection {e)~ and insertirg A Hed
17 thereof “'subsection (d)”; and

18 {B) i subsection {e); as redesignated by
19 subparagraph (B)—

20 (h in paragraph (4); by striking eut
21 “subsection {b)~ and inserting R Heu
22 thereof “subsection (@)~ and

23 (1) n paragraph (5); by striking eut
24 “subsection {e)~ and insertirg 1 Hed

25 thereof “subsection {(d)"-
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1 (2) CONSISTENCY OF TERMINOLOGY.—SUCHh
2 section, as amended by paragraph (1), is further
3 amended—

4 (A) 1n subsection (c)}{(1), by nserting “and
6 appears;

7 (B) m subsections (d) and (e)(3), by strik-
8 ing out “advanced research” and inserting in
10 (C) n subsection (e)}(1)., by striking out
11 “advanced research is” and inserting in lieu
12 thereof “research and development are™

13 {e) REBUNDBANT AND OBSOLEFE AUTHORIFY FOR
14 FHE ARMY-—

15 5 RereEAa—Section 4503 of title 10, United
16 States Code, is repealed.

17 (2) CLERICAL AMENDMENT —The table of sec-
18 tions at the beginning of chapter 431 of such title
19 Is amended by striking out the item relating to sec-
20 tion 4503.

21 {d) REDUNBANT AND OBSOLEFE AUTHORIFY FOR
22 FHE AR ForeE—

23 (1) RepeaL.—Section 9503 of title 10, United

24 States Cede; is repealed-
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) CLERIEAE AMENDMENT—TRE table of see-

tisns at the beginning of chapter 931 of such title
s amended by striking out the Hem relating to see-
tior 9503-

SEC 1363 ELHVHNATHON OF INFLEXIBEE FERMINOLOGY

Seetion 2364 of title 10; United States Cede; is

amended—

(@) in subsection (D)S); by striking eut “mile-
stone O, milestone 1 and milestone 1 decisions” and

(2) in subsection (), by striking out para-
seribed by the Secretary of Defense for the purpeses
of this section.””.
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4 SEC. 1401. REVAEW OF PROTESTS AND EFFECT ON CON-

5 TRACTS PENDING DECISION:

6 (a) PeErRioDs FOrR CERTAIN AcTions.—Section 3553
7 of title 31; United States Code; is amended—

8 5 in subseetion (by—

9 (A in paragraph (1); by striking out “ene
10 working day of” and inserting in Heu thereof
11 “one day after” and

12 (B} in paragraph (2)—

13 () h subparagraph (A); by striking
14 eut “25 working days from” and inserting
15  Heu thereof “25 days after™ and

16 () n subparagraph (C); by striking
17 out “10 werking days from” and inserting
18  Heu thereof “25 days after™ and

19 2) in subsection (e}3); by striking eut “there-

20 after’” and inserting in lieu thereof “after the mak-
21 ing of such finding™.

22 {b) REFERENEE To HEAD oF CONTRACHING AcHv-
23 +rv.—Subsections (c)(2) and (e) of such section are
24 amended by striking out “head of the procuring activity”
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{e) SuspeENSIon oF PERFORMANEE—Subsection (&)
of such section is amended to read as follows:

ML) A eontractor awarded a Federal ageney een-
tract may; during the period described n paragraph (5)
begin performance of the contract and engage ik any relat-
ed activities that result in obligations being incurred by
the United States under the contract upen receipt from
the contracting officer responsible for the award of the
contract of an authorization to proceed with performance
of the contract:

“(2) The contracting officer may withhold an author-
ization to proceed with performance of the contract during
the period described in paragraph (5) if the contracting

“LAY) a protest is likely to be filed: and

“(B) the immediate performance of the eontract

is not in the best interests of the United States.

minations described i paragraph (2); perfermance of the
contract may be authorized in the written notice of award
transmitted to the contractor pursuant to paragraph (3)
or (4}B) of section 2305(b) of title 10 or subsection {€)
or (d)}(2) of section 303B of the Federal Property and Ad-
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ministrative Serviees Act of 1949 (41 U.S.C. 253b); as
the case may be.

“AHA) H the Federal agency awarding the contract
Feceives hotice of a protest in accordance with this sectien
during the period described in paragraph (5)—

performance of the contract to begin whie the pro-

test is pending: or

accordance with paragraph (2) before reeeipt of the

rect the contractor to cease performance under the

contract and to suspend any related activities that
by the United States under that contract:
pursuant to subparagraph (A}(H) by reasen of a protest
may hot be resumed whie the protest is pending-

YCY Fhe head of the econtracting activity may au-
therize the performance of the contract {(notwithstanding
a protest of which the Federal ageney has netice under
this section)—

“(H upen a written finding that—
“th performance of the contract is in the
best interests of the United States: or
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that significantly affect interests of the United
of the ComptroHer General concerning the pre-
test; and
5} Fhe perlod referred to in paragraphs (2) and
(4XA); with respeet to a eontract; is the period beginning
on the date of the contract award and ending on the later
of—
“A) the date that is 10 days after the date of
the contract award: or
“(B) the date that is 7 days after the debriefing
date offered to an unsuceesstul offeror for any de-
& PeErRtobs FoR CERTAHN AcHoNS—Seetioh
3554(a) of title 31, United States Code, is amended—
(1) in paragraph (1); by striking out ~00 work-
(2) in paragraph (2); by striking eut ~45 eal-
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(3) by redesignating paragraph (3) as para-
graph (4); and
(4) by inserting after paragraph (2) the follow-

ing new paragraph 3):

“(3) An amendment that adds a new ground of pro-
test should be resolved; to the maximum extent prac-
(1) of this subsection for final decision of the initial pro-
test. H an amended protest eannot be resolved within such
amended protest through the express option under para-
graph (2) of this subsection~

b} GAO RECOMMENDATIONS N PROFESTS—

(1) IMPLEMENTATION OF RECOMMENDA-

Frons—Section 3554 of title 31, United States

Code, Is amended—

{A) in subsection (b), by adding at the end

“(3) If the Federal agency fais to tmplement fully
the recommendations of the Comptroller General under
this subsection with respeet to a solicitation for a eontract
oF an award or propesed award of a contract within 60
days after receiving the recommendations, the head of the
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port sueh failure to the Comptroller General not later than
5 working days after the end of such 60-day period™>
{B) by striking out subsection (¢} and in-
“eHD) H the Comptroller General determines that
a selicitation for a contract or a propesed award of the
award of a contract dees not comply with a statute of reg-
vlation; the Comptroller General may recommend that the
Federal ageney condueting the procurement pay to an ap-
propriate interested party the eosts of—
reasenable atterney’s fees and consultant and expert
“2) No party may be paid; pursuant t6 a ree-
ommendation made under the authority of paragraph
—
fees that exceed the rates provided under seetion
504(YAXA) of title 5 for expert witnesses: of
rates provided for atterneys uhRder section
S4(BHIHA) of HHle 5
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“3) H the Comptroller General recommends under
paragraph (1) that a Federal agency pay costs to an inter-
ested party; the Federal ageney shal—

“(A) pay the eosts promptly eut of funas appre-
priated by seetion 1304 of this title for the payment
of judgments and reimburse that appropriation aec-
count out of available funds or out of additienal
funds appropriated for such Federal ageney to make
saeh rernbarsement; oF

10 “{B) if the Federal agency does not make such
11 payment, promptly report to the Comptroller Gen-
12 eral the reasons for the fallure to follow the Comp-
13 troler General's recommendation:

14 “4) H the Comptroller General recommends under
15 paragraph (1) that a Federal agency pay costs to an inter-
16 ested party; the Federal agency and the interested party
17 shall attempt to reach an agreement on the amount of the
18 costs to be paid: H the Federal ageney and the interested
19 party are unable to agree on the ameunt to be paid; the
20 Comptroller General may, upon the reguest of the inter-
21 ested party; recommend to the Federal agency the ameunt
22 of the costs that the Federal ageney sheuld pay- and
23 {S) by striking eut subsection {&) and -
24 serting in Heu thereof the folowing:

© 00O N O 0o B~ W N PP
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1 “(e)(1) The Comptroller General shall report prompt-
2 ly to the Committee on Governmental Affairs and the
3 Committee on Appropriations of the Senate and to the
4 Committee on Government Operations and the Committee
5 on Appropriations of the House of Representatives any
6 ease i which a Federal ageney falls to implement fully
7 a recommendation of the Comptroler General under sub-
8 section (b} or {c)- The repert shall include—
9 “A) a comprehensive review of the pertihent
10 procurement, including the circumstances of the fail-
11 ure of the Federal agency to implement a rec-
12 ommendation of the Comptroller General: and
13 “(B) a recommendation regarding whether,
14 order to correct an ineguity or to preserve the integ-
15 Fity of the procurement proeess; the Congress sheuld
16 constder—

17 “fiy private relief legistation;

18 i) legislative rescission of cancellation of
19 funds;

20 “ii) further investigation by the Cengress;
21 oF

22 “fiv) ether action:

23 “(2) Not later than January 31 of each year, the
24 ComptroHer General shall transmit to the Cengress a re-
25 port containing a summary of each instanee i which a
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1 Federal ageney did nrot fully implement a recommendation
2 of the Comptroller General under subsection (b) or (€}
3 during the preceding year- The report shal also describe
4 each instanee i which a final decision it a protest was
5 net rendered within 125 days after the date the protest
6 is submitted to the Comptroller General-

7
8
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(2) REQUIREMENT FOR PAYMENT HN ACCORD-

ANEE WHTH PRIOR 6AO DETERMINATIONS—
Amounts to which the Comptroller General declared
an interested party to be entitled under section 3554
of title 3%, United States Ceode; as in effect imme-
diately before the enactment of this Act; shall; i net
paid or otherwise satisfied by the Federal ageney
concerned before the date of the enactment of this
Act; be paid promptly from the appropriation made
by section 1304 of such title for the payment of
appropriation account out of available funds or out
of additional funds appropriated for suech Federal
ageney to make such reimbursement H the Federal
ageney is uhable to make the relmbursement eut of
available funds; the head of such ageney shall imme-
diately take such action as may be necessary to
transmit to Congress a request for an appropriation
of additional funds to make such reimbursement:
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1 {e) REFERENEE Fo HEAD oF CONTRAECTHHING AcHv-

2 +P—Subsections (B2} and {d) of section 3554 of title
3 3%, United States Code; are amended by striking eut
4 *head of the procuring activity’” and mnserting in lieu
5 thereof “head of the contracting activity™

6 SEC. 1403. REGULATIONS:

7 &) ComPutATioN oF PErRtobs—Section 3555 of
8 title 31, United States Code; is amended—

9 D by redesighating subseetion (b} as sub-
10 section {d): and

11 2) by tnserting after subsection {(a) the follow-
12 irg new subsection (b):

13 “(by Fhe procedures shall provide that; i1 the ecom-
14 putation of any peried deseribed i this subehapter—

15 21} the day of the act; event; or default from
16 which the designated period of time begins t6 ruh
17 net be theluded: and

18 “2) the last day after such act; event; orF de-
19 fault be included; unless—

20 LAY sueh fast day is a Saturday; a Sun-
21 day; of a legal holiday: or

22 “(B) in the ease of a filing of a paper at
23 the General Accounting Office or a Federal
24 ageney; such last day is a day en which weather

25 or other conditions make the General Account-
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ing Office or Federal agency inaccessible, in
which event the next day that is not a Satur-
day; Sunday; or legal heliday shall be in-
(b} EtecTrONtC FHiNGS AND DISSEMINATIONS. —
Such section; as amended by subsection (a); is further
amended by mserting after subsection (b) the following
dures for the electronic filing and dissemination of docu-
ments and information reguired under this subchapter. In
consider the ability of all parties to achieve electronic ac-
€ess to sueh documents and reeords™=
{e) ReEPEAL oF OBsotETE DEABHINE—Subsection
(a) of such section is amended by striking out “Not later
PART H—PROTESTS IN THE FEDERAL COURTS
Section 3556 of title 31, United States Code; is
amended by striking out “a district court of the United
States or the United States Claims Court” in the first sen-
Court of Federal Claims’™.
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1 SeC. 1422. JURISDICTION OF THE UNITED STATES COURT

2 OF FEDERAL CLAIMS.

3 &) CAtms AGAINST FHE UNITFED STATES AND Bib
4 ProfesTs—Section 1491 of title 28; United States Code;
5 is amended—

) by redesignating subseetion (B} as sub-

6

7 section (d):

8 &) in subsection {8 —

9 A) by striking out “(a{1)~ and inserting
10 i liew thereof “(a) Cratms AGAINST FHE
11 UNTED STATES—

12 {B) in paragraph (2); by striking eut ~(2)
13 To” and inserting in lieu thereof “(h) REMEDY
14 AND REtEF—T06 and

15 {C) by striking eut paragraph (3); and

16 (3) by inserting after subsection (b), as des-

17 ignated by paragraph (2}(B); the following new sub-
18 section (¢):

19 (e} Bt ProTESTS—(1) Fhe United States Court
20 of Federal Claims has exclusive jurisdiction to render
21 judgment en an action by an interested party ebjecting
22 to a solicitation by a Federal agency for bids or proposals
23 for a propoesed contract or to a propesed award of the
24 award of a contract: The court has jurisdiction to enter-
25 tain such an action without regard to whether suit is insti-
26 tuted before or after the contract is awarded-
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“(2) To afford rehief in such an action, the court may
“(3) In ising jurisdiction under this subsection
the court shall give due regard to the interests of national
resolution of the action.
“(4) The district courts of the United States do not
have jurisdiction of any action referred to in paragraph
(b} CLERICAL AMENDMENTS.—
) Secvion HEADING—The heading of such
) FaBLE oF secHons—The table of seetiohs
at the beginning of chapter 91 of title 28, United
States Code, is amended by striking out the item re-
lating to section 1491 and inserting in liew thereof
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PARF HH—PROTFESTS IN PROCUREMENTS OF

AUTFOMATHEC BATA PROCESSING
SEC. 1431. REVOCATION OF DELEGATIONS OF PROCURE-
MENTF AUTHORIY-

Section 11HbBH3) of the Federal Property and Ad-
is amended by inserting after the third sentence the fol-
lowing: “Fhe Administrator may revoke a delegation of
authority with respect to a particular contract before or
after award of the contract; except that the Administrator
may revoke a delegation after the eontract is awarded only
when there is a finding of a viclation of law or regulation
SEC: 1432. AUTHORITY. OF THE GENERAL SERVICES ADMIN-

ISTRATION BOARD OF CONTRACT APPEALS.

Fhe first sentence of section 11H{FHL) of the Federal
Property and Administrative Services Act of 1949 (40
request of an interested party i1 connection with any pro-
eurement that is subject to this section (including any
such procurement that is subject to delegation of procure-
ment authority); the beard of contract appeals of the Gen-
referred to as the ‘board?) shall review,; as provided in this
subsection; any decision by a Federal ageney that is al-
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leged to vielate a statute; a regulation; er the conditions
of a delegation of procurement authority.”

&) SUSPENSION oF PRECUREMENT AUTHORIFY-—
Section 11H(F) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(f)) is amended in
paragraph (3) by striking eut subparagraph (A) and -
serting in Heu thereof the foHowing:

SOAMD M with respect to an award of a contract;
the beard receives notice of a protest under this subsection
at the request of an interested party; hold a hearing to
determine whether the beard sheuld suspend the proeure-
ment authority of the Administrator or the Administra-
tor's delegation of procurement authority for the protested
procurement en an rterim basis unti the board ean de-
cide the protest:
beginning on the date on which the contract is awarded
and ending at the end of the later of —

“H the tenth day after the date of contract
award; of

offered to an unsueceesstul offeror for any debriefing
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within 7 days after the date of the filing of the protest
oF; 11 the case of a request for debriefing under the provi-
siens of section 2305(b}5) of title 10; United States Code;
or section 303B{e) of this Aet; within 7 days after the
later of the date of the filing of the protest or the date
of the debriefing-

(b} Finar Dectsion—Paragraph (4)(B) of such sec-
tion 114(F) is amended—

2) by adding at the end the folowing: “An
amendment which adds a new ground of protest
should be resolved; to the maximum extent prac-
Section 11HH(4) of the Federal Property and Ad-

is amended by striking eut subparagraph {(C) and insert-
{C) Fhe board may dismiss a protest that the board
determines—

“6i) has been brought in bad faith: or
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Section HIHFHE) is amended by striking eut sub-

HC) Whenever the beard makes such a determina-
United States Code, further declare an appropriate pre-
vailing party to be entitled to the cost of filing and pursu-
preparation. However; no party may be deelared entitled
to costs for eonsultant and expert withess fees that exeeed
the rates provided under section 504(bBHDA) of title 5;
United States Code; for expert withesses or to costs for
attorney’s fees that exceed the rates provided for attorneys
under section 504(bHDA) of title 5; United States

Section 1AHHHE) of the Federal Property and Ad-
is amended by adding at the end the following new sub-
paragraphs:
of a protest and ivelves a direct or ihdirect expenditure
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of appropriated funds shall be submitted to the beard and
shall be made a part of the public record {subject to any
protective order considered appropriate by the beard) be-
fore dismissal of the protest: H a Federal ageney is a party
10 a settlement agreement, the submission of the agree-
rment submitted to the board shall tclude a memerandum;
sighed by the contracting officer coneerned; that deseribes
tn detail the procurement; the grounds for protest, the
protest; the terms of the settlement; and the ageney’s pesi-
tion regarding the propriety of the award or proposed
award of the contract at issue in the protest:

“(E) Payment of ameunts due from an agenecy uhder
subparagraph (C) or under the terms of a settlement
agreement under subparagraph (B) shall be made from
the appropriation made by section 1304 of title 31, United
States Code; for the payment of judgments: Fhe Federal
count eut of funds avatlable for the precurement™—

Section TEHHEHC) of the Federal Property and Ad-
F59HBHEC)) is amended by striking eut “a district court
of the United States or the United States Claims Court”
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i the third sentence and inserting in leu thereof “the
United States Court of Federal Claims™

Section 11H(F) of the Federal Property and Adminis-
trative Services Act of 1949 (40 U-S.C. 759(f)) is amend-
ed by striking out paragraph (8) and inserting in heu
ahd procedures as may be necessary to the expeditious dis-
pesition of protests filed under the autherity of this sub-
section:

“(B) Fhe procedures shall provide that; ir the com-
putation of any period deseribed in this subsection—

“6y the day of the act, event; or default from
which the designated period of time begins to run
net be ineluded: and

“6it) the last day after such act; event; of de-
fault be included; unless—

“H such last day is a Saturday; a Sunday;
of a legal holiday: or

“HH) i the case of a filing of a paper at
the beard; such last day is a day en which
weather of other conditions make the beard of

Federal ageney thaccessible; ih which event the
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next day that is net a Saturday, Sunday, oF

legal holiday shall be included-
and dissemination of documents and irformation reguired
under this subsection and i so providing shall consider
the ability of all parties to achieve electronic access to such
documents and reeords:
expressly finds that a protest of a portion of a protest
is frivolous or has net been brought or pursued in good
faith; or that any persen has willfully abused the beard’s
process during the codrse of a protest; the board may -
the dismissal of the protest and an award to any other
party of eosts {including reasenable attorneys” fees not to
exceed the rates provided for pursuant te paragraph
{BYC)) incurred as a result of such protest or conduct.™.

&) ProFTEST—Section THHIHOHA) of the Federal

Property and Administrative Services Aet of 1949 (40
U.SC. 759(B{D(A)) is amended to read as follows:

“A) the term ‘protest’ means a written objee-

tion by an interested party—
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2D to a solicitation or other regquest by a
Federal agency for offers for a contract for the
procurement of property oF serviees;
“fi) to the cancellation of suech a solicita-
tion or other reguest;

sueh a eontract: or

“(iv} to a termination or cancellation of an
award of such a contract; i that termination or
eancelation is aleged to be based in whele or
in part on Hmproprieties concerning the award
of the eontract™-

b} PrEvAtiNG PARP-—Section 1EHP(9) of such
Act is amended by adding at the end the following new
subparagraph:

a determination of the board under paragraph

{5XB) that a challenged action of a Federal ageney

viclates a statute or regulation or the conditiens of

a delegation of procurement authority issued pursu-

aht to this section; means a party that demenstrated
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BATA PROCESSING EQUHPMENT BY FEDERAL
AGENCIES:

Section 111 of the Federal Property and Administra-
tive Services Act of 1949 (40 U-S.C. 759) is amended by
data regarding the procurement of automatic data proc-
and compiled shall inelude; at a minimum; with regard to

ahd services precdred:

“(B) The manufacturer of the equipment pro-
eured:

“E) Fhe amount of the contract; to the extent

“F) Fhe type of contract used-

G) Fhe extent of competition for award:

3y Contract price; to the extent that the price
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“2) Fhe head of each Federal ageney shal repert

1o the Administrator in accordance with regulations issued
by the Administrator all information that the Adminis-

4 trater determines necessary ir erder to satisfy the reguire-

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

Frents in paragraph (-

“A) earry out a systematic; periodic review of

(B} use such information; as appropriate; to
determine the compliance of Federal ageneies with
the requirements of this section: and

C) have the authority to suspend the delega-
tion to a Federal agency of authority to lease orF pur-
ahy fature by the head of the Federal ageney to re-
port to the Administrater in accordance with para-

Matters

PARTF —ARMED SERVHCES ACQUISHHONS

Section 2302 of title 10, United States Cede; is

amended—

(1) by striking eut paragraphs (3); (4 (5); and
24
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(2) by redesighating paragraph (6) as para-
graph (5); and

(3) by inserting after paragraph (2) the follow-
in seetion 4 of the Office of Federal Procurement
has the meaning given that term in section 4 of the
Office of Federal Procurement Policy Act (41 U.S.C:
403); except that; in the case of any contract to be
awarded and perfermed; of purchase to be made;
outside the United States in support of a contin-
gency operation; the term means ah amount equal to
tion 4 of such Aet™=

{a) ConsotibAToN oF DELEGATION AUTHORIFY-—

23 Section 2311 of title 10, United States Code. is amended
24 1o read as follows:
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1 “8§2311. Delegation

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

“fa) v GENERA—EXeept to the extent expressly

prohibited by another provision of law, the head of an
ageney fmay delegate; subject to his direction; to any other
officer of official of that ageney; any power uhder this
chapter-

“(b)y ProcurREMENTS FOR R WiTH OFHER AGEN-

etEs—Subjeet to subsection {a); to facilitate the proeure-
ment of property and services eovered by this chapter by
each agency named in section 2303 of this title for any
ether ageney; and to facilitate jeint procurement by these
agencies—

“H) the head of an agency may, within his
relating to procurement;

22) the heads of twe oF mere ageneies may by
agreement delegate procurement functions and as-
sigh procurement responsibilities from one agency to
ahother of these agencies orF to an officer oF civilian
employee of another of those agencies; and

“(3) the heads of two or more agencies may
create joint or combined offices to exercise procdre-
() APPROVAL OF TERMINATIONS AND REDUCTIONS

25 oF Jomnt Acouistron Proerams—() Fhe Seeretary
26 of Defense shall preseribe regulations that prehibit each
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1 military d cipating in a joint
2 program approved by the Under Secretary of Defense for
3 Acquisition from terminating or substantially reducing its
4 participation in such program witheut the approval of the
5 Under Secretary.

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22

A} A reguirement that, before any such ter-
mination or substantial reduction in participation is
approved, the proposed termination or reduction be
reviewed by the Joint Reguirements Oversight Coun-
il of the Department of Defense.

By A provision that autherizes the Under
Secretary of Defense for Acquisition to require a
military department approved for termination or
substantial reduction in participation in a joint ac-
guisition program to continue to provide some or all
of the funding neecessary for the acquisiion program
to be continued i an efficient manner-

(b} ConrForming REPEAL.—(1) Section 2308 of title

2) Fhe table of sections at the beginning of chapter

23 137 of such title is amended by striking out the item relat-
24 ed to seetion 2308-
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Section 2310 of title 10, United States Code; is
amended to read as follews:

“(a) INBPHBUAL OR CLASS DEFERMINATONS AND
reguired to be made under this chapter by the head of
ah agency may be made for an individual purchase ofF eon-
tract of; exeept to the extent expressly prohibited by an-
other provision of law, for a class of purchases or con-
or 2313(e) of this title shall be based on a written finding
by the persen making the determination or decision: The
the determination or decision-

“(2) Each finding referred to in paragraph (1) shall
be final. The head of the agency making such finding shall
maintain a copy of the finding for not less 6 years after
the date of the determination or deciston.””.

SEC. 1504. UNDEFHNTIZED CONTRACTUAL ACTIONS: RE-
STRICTIONS:

&) CEARHFEATION oF LHwTATON—SUBsection (B)
of section 2326 of title 10, United States Code, is amend-
ed—
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(1) i the subsection caption. by striking out
“AND EXPENDIFORE

(2) in paragraph (1)(B); by striking out ~or ex-

(3) in paragraph (2); by striking eut “expend-

4) in paragraph (3)—

ed—

(1) by redesignating paragraph (4) as para-
graph (5); and

(2) by inserting after paragraph (3) the follow-

ing Rew paragraph (4):

“(4) Fhe head of an ageney may walve the provisiens
of this subsection with respeet to a contract of that ageney
if such head of an agency determines that the waiver is
neeessary 1 order to suppert a contingency eperation—

e} INAPPHICABHHTY ©F RESTRIEHONS Fo Con-
FRACTFS WHFHIN FHE SHWPHHHED AcoutstHon THRESH-
otb—Section 2326{(gH1HB) of title 10, United States
Code, ts amended by striking out “small purchase thresh-
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SEC. 1505. PRODUCTION SPECIAL FOOLING AND PRODUC-
TION SPECIAL TEST EQUIPMENT: CONTRACT
TERMS AND CONDITIONS:

(&) ReEPEAL—Section 2329 of title 10; United States

(b} TecHNcaL AMENDMENT—The table of sections
at the beginning of chapter 137 of such title is amended
by striking out the ttem related to section 2329.

Section 238%(a) of title 10; United States Code; is
amended by striking out ““(a) The Secretary” and all that
follows through the end of paragraph (1) and inserting
in Heu thereof the following:

“(a) The Secretary of Defense or the Secretary of
a military department may—

submission, and opening of bids for contracts; and”.
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SEC. 1507. REPEAL OF EXECUTED REQUIREMENT RELAT-

NG Fo CcEERHHCATE OF INDERPENDENT
PRICE DETERMINATION IN CERTAIN DERPART-
MENT OF DEFENSE CONFRACF SOLICHA-
HONS-
Section 821 of Public Law 101189 (103 Stat- 1503)
is repealed.
PARF H—CPAHAN AGENCY ACOUHSHHONS
Section 309(c) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 259(c)) is amend-
ed by striking out “and ‘supplies’” and inserting in leu
Fitle HH of the Federal Property and Administrative
Services Act of 1949 (41 U-S.C. 251 ef seq) is amended—
(1) by redesignating sections 309 and 310 as
(2) by inserting after section 308 the following
y
“Ske. 309 {a) Iv GENERAL—Except to the extent
expressly prohibited by anether provision of faw; an agen-
ey head may delegate; subjeet to his direction; to any other
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1 officer or official of that agency, any pewer under this

2 ttle:

3

“h) PROCUREMENTS FOR OorR WiTH OTHER AGEN-

4 etes—Subiject to subsection (a); to facilitate the procure-

21

ment of property and services covered by this title by each
executive agency for any other executive agency, and to
il - by # . .

relating to procurement:

“(2) the heads of two or more executive agen-
cies may by agreement delegate precurement fuhe-
ohe executive agency to another of those executive
agenecies or to an officer or civilian employee of an-
other of these executive agencies: and

“(3) the heads of two or more executive agen-
cies may create joint or combined offices to exereise

Fitle HH of the Federal Property and Administrative

22 Services Act of 1949 (41 U-S.C: 251 et seq); as amended
23 by section 1552, is further amended by inserting after sec-
24 tion 309 the folowing nrew seetion 310:
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and decisions required to be made under this title by an
agency head may be made for an individual purchase or
contract ofF; except to the extent expressly prohibited by
another provision of law, for a elass of purchases of eon-
termination under section 305(c) shall be based on a writ-
ten finding by the person making the determination or de-
that suppert the determination or deeision:

“(2) Each finding referred to in paragraph (1) shall
be final: Fhe agency head making such finding shall main-
tain a copy of the finding for not less 6 years after the
date of the determination or decision.”.

STRICTIONS:

Title HH of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 251 et seq); as amended
by section 1553; is further amended by inserting after see-

“See: 31t (&) N GENERAL—AR agency head may
not enter nto an undefinitized contractual action unless

S 1587 PCS
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the request to the agency head for authorization of the
contractual action includes a description of the anticipated
effect on reguirements of the exeeutive ageney concerned
# a delay is ineurred for purpoeses of determining contrac-
begun under the contractual action-
A contracting officer of an executive agency may not enter
inte an undefinitized contractual action unless the econ-
tractual action provides for agreement upen contractual
“A) the end of the 180-day period beginning
on the date on which the contractor submits a qual-
fying proposal (as defined in subsection (f)) to de-
price: of
“(B) the date on which the amount of funds ob-
ligated under the contractual action is equal to more
than 50 percent of the negotiated overall ceiling
~(2) Exeept as provided in paragraph (3); the cen-
tracting officer for an undefinitized contractual action
may not obligate with respeet to such contractual action
ah amount that is equal to mere than 50 percent of the
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tual action.

“(3) H a contractor submits a qualifyying propesal (as
defined in subsection (B)) to definitize an undefinitized
contractual action before an amount egual to more than
50 percent of the negetiated overall eeiling price is obh-
gated on such action, the contracting officer for such ac-
tion may not obligate with respect to such contractual ac-
tien an amount that is equal to moere than 75 pereent of
contractual action:

“(4) This subsection does not apply to an
Spares:

“fe) Inetuston oF Non-URGENFT REOQUIRE-
mMENTs.—Reguirements for spare parts and support
eguipment that are net needed en an drgent basis may
not be included in an undefinitized contractual action for
spare parts and support equipment that are needed on an
durgent basis unless the agency head approves sueh thely-
sion as belng—

“2) in the best interests of the United States:
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“( Mobirteatrton oF Score—The scope of an

has begun may net be medified unless the ageney head
approves such modification as beirg—
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£2} in the best interests of the United States:

sure that the profit allowed on an undefinitized contrac-
a substantial pertion of the performance regquired is com-
pleted refleets—

“{1) the possible reduced cost risk of the eon-
tractor with respeet to costs incurred durihg per
formance of the contract before the final price is ne-

“(2) the reduced cost risk of the contractor
with respect to costs incurred during performance of
the remaining portion of the eontract:

Means a Rew procurement action entered ntoe by ah
fications, or price are not agreed upon before per-
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not include contractual actions with respeet to the
LAY Purehases h an amount not 11 exeess
of the ameunt of the simplified acquisition
thresheld-
procurement contracts:
=2} Fhe term -‘quakifying propesal- means a
propesal that contains sufficient irfermation to en-
able the agency head concerned to conduct complete
and meaningful audits of the information contained
in the propesal and of any other information that
the ageney head is entitled to review in connection
with the contract; as determined by the contracting

SEC:. 1555 RERPEAL OoF AMENDMENTS TO UNCODIHED

FHFLE:
The following provisions of law are repealed:

(@) Section 532 of Public Law 101509 (104
Stat: 1470) and the matter set out in guotes in that
section.

(2) Section 529 of Public Law 102-393 (106
Stat: 1761) and the matter inserted and added by
that section.
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HFHEE H—CONTFRACF
ADBDMHNHISTRATHON
Subtitle A—Contract Payment
PART I—ARMED SERVICES ACQUISITIONS

{(a) REORGAMNIZATION OF PRINCIPAL AUTHORITY
Provision—Section 2307 of title 10, United States

Code; s amended—

5 by striking eut the section heading and -

serting 1 Hed thereof the folowing:

(2) by striking out “(a) The head of an agency”

FHoRtP-—The head of an ageney>

g th Hed thereof “{e) PavmeENT AMount—Ray-

(4) by striking out “(¢} Advance payments” and

5) by striking eut (D) Fhe Secretary of
FoNS FOR PReeress Pavments—(H Fhe See-

retary of Defense: and
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(6) by striking out ~{e)(l) +n any case~ and -
serting in lieu thereof “(g) Action in CASE oF

Fraub—(1) tr any case’
by Fianetne Pottery—Sueh section; as amended
by subsection (&), is further amended by inserting after
tion and made for financing purposes should be made peri-
edically and ir a timely manner to facHitate contract per-
formance while protecting the security interests of the
Gavernment. Government financing shall be provided only
to the extent necessary te ensure prompt and efficient per-
formance and only after the avatlability of private financ-
tng is considered. A contractor’s use of funds received as
shal be monitored: H the contractor is a small business
concern, special attention shal be given to meeting the
€y FERMINGLOGSY CORRECHON—SHER section; as
amended by subsection (a)(2), is further amended in sub-
() ErFFecrive Date oF Lien RELATED TO AbD-
VANCE PaAYMENTS—Such section, as amended by sub-
section (@){4); is further amended in subsection (d) by in-
serting before the period at the end of the third sentence
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advancement of funds without filing, notice, or any other
action by the United States™
{e) Conbrrions FOoR PRo6RESS PAYMENTS—Sueh
section, as amended by subsection (a)(5), is further
amended in subsection (6)—
() ir the first sentence of paragraph (1) by
(2) by striking out paragraph (3) and inserting
“(3) This subsection applies to a contract for an
amount equal to orF greater than the simplified aecguisition
6 Navr ConFRAcTS—Sueh seetion; as amended by
subsection {(a)}(5); is further amended by inserting after
of the Navy shall previde that the rate for pregress pay-
ments en any contract awarded by the Seeretary for re-
pair, maintenance, or overhaul of a naval vessel shall be
not less than—
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“AY 95 pereent; i the case of firms considered
to be small businesses; and
“{B) 90 percent; in the case of all other firms:

“(2) The Secretary of the Navy may advance to pri-
vate salvage companies such funds as the Secretary con-
siders necessary to provide for the immediate financing
of salvage operations: Advanees under this paragraph shall
be made on terms that the Secretary considers adequate
for the protection of the United States:

“(3) The Secretary of the Navy shall ensure that,
when partial, progress, or other payments are made under
a eontract for construction or conversion of a naval vessel
the United States is secured by a lien upon work in
progress and on property acquired for performance of the
contract on acecount of all payments se made: Fhe hen is
parameunt to all ether Hens™

{g) CONFORMING AND CLERICAL AMENDMENTS —

&) CRross REFERENEE—SHeEh section; as
amended by subsection (a), 1s further amended in
subsections {(c) and (d} by striking out “subsection

&) FABLE oF conFENTS—TFhe table of see-
tions at the beginning of chapter 137 of title 10,
United States Code; is amended by striking out the
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42307 Centract finaneing—=

(h) REPEAL OF SUPERSEDED PRovISIONS. —
) PROGRESS PAYMENTS UNDER EERFAIN
NAVY CONTRACTS.—

A) RePEA——Section 4312 of tite 16;

{B) CrERIcAL AMENDMENT—ThE table of
sections at the beginning of chapter 633 of sueh
title is amended by striking out the Hem relat-
g to section 7312
(2) ADVANCEMENT OF PAYMENTS FOR NAVY

SALVAGE OPERATHONS—

(A) REPFAL —Section 7364 of such title s
repealed.

{B) CrERIcAL AMENDMENT—The table of
sections at the beginning of chapter 637 of sueh
title is amended by striking eut the Hem relat-
g to section 7364-

(3) PARTIAL PAYMENTS UNDER NAVY CON-
FRACFS—

{A) ReEPEAL—Section 7521 of such title is
repealed-

{B) CrLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 645 of such
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title 1s amended by striking out the ttem relat-
ing to section 7521,
4) NAvr RESEAREH cONFRAETS—Section
7522 of title 10, United States Code, Is amended—
(A) by striking out subsection (b); and
{B) by redesighating subsection {€) as sub-
section (b).
(&) ReEPEAL—Section 2355 of title 10; United States
(b} CreErtcat AMENDMENT.—The table of sections
at the beginning of chapter 139 of such title is amended
by striking out the rtem relating to section 2355.
PART HCINHAIAN AGENCY ACQUISHHONS
&) REoReAMNIZATION OF PRINGHPAE AUFHORIFY
Proviston.—Section 305 of the Federal Property and
amended—
(1) by striking out the section heading and in-
serting in lieu thereof the folowing:
—CONTFRAECTF FHNANCING
(2) by striking out “(a) Any executive agency”
and inserting in lieu thereof *“(b) PaymenT Au-
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ing in lieu thereof “(c)} PavmeENT Amount —Pay-

4) by striking eut “(c) Advanece payments” and
nserting in heu thereof “(d} SEcurITY FOrR Ab-
by Finanetne Potter—Sueh section; as amended

by subsection (&), is further amended by inserting after
tion and made for financing purposes should be made peri-
edically and ir a timely manner to facHitate contract per-
formance while protecting the security interests of the
Gavernment. Government financing shall be provided only
to the extent necessary te ensure prompt and efficient per-
formance and only after the avatlability of private financ-
tng is considered. A contractor’s use of funds received as
shal be monitored: H the contractor is a small business
concern, special attention shal be given to meeting the
€y FERMINGLOGY CORRECHON—SHER section; as
amended by subsection (a)(2), is further amended in sub-
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() ErFFecrive Date oF Lien RELATED TO AbD-

VANCE PaYMENTS—Such section, as amended by sub-
section (@){4); is further amended in subsection (d) by in-
serting before the period at the end of the third sentence
advancement of funds without filing; netice; or any ether
action by the United States™.

{e) Revision oF Civittan Acency Provision To
ENSURE UNHFORM RECHHREMENTS FoR PROGRESS PaAy-
MENTS—

(1) v cENERAL.—Such section, as amended by
subsection {a); is further amended by adding at the
Fhe ageney head shall ensure that any payment for werk
in progress (including materials; laber; and ether iems)
under a contract of an executive agency that provides for
such payments is commensurate with the werk accom-
plished that meets standards established under the con-
evidence as the ageney head determines hecessary to per-
mit the agency head to carry out the preceding sentenee:

(2} Fhe agency head shall ensure that pregress pay-
ments referred to h paragraph (1) are not made for mere
than 80 percent of the work accomplished under the con-
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tract se lenhg as the agency head has net made the eontrac-

“(3) Fhis subsection applies to a contract for an
amount equal to or greater than the simplified acguisition
thresheld:

“H Acton v CASE oF Fraub—(D Hhr any ease
i which the remedy coordination official of an exeecutive
request of a contractor for advance; partial; or progress
payment under a contract awarded by that executive agen-
¢y is based on fraud, the remedy coordination official shall
recommend that the ageney head reduce or suspend fur-
ther payments to sueh contractor

“2) An agency head receiving a recommendation
under paragraph (1) i the case of a contractor's reguest
for payment under a contract shal determine whether
there is substantial evidenee that the request is based en
fraud: Upen making such a determination; the ageney
head may reduce or suspend further payments to the eon-
tractor under such contract.

“(3) Fhe extent of any reduetion of suspension of
payments by an agency head under paragraph (2) en the
basis of fraud shall be reasonably commensurate with the
anticipated loss to the United States resulting from the
fraud-
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“4) A written justification for each decision of the

agency head whether to reduce or suspend payments
under paragraph (2); and for each recommendation re-
ceived by the agency head in connection with such deei-
sien; shall be prepared and be retained in the files of the
execttive ageney-

“(5) Each ageney head shall preseribe procedures to
ensure that, before the agency head decides to reduce or
suspend payments i1 the ease of a contractor under para-
graph (2); the contractor is afforded notice of the pro-
posed reduction of suspension and an opportunity te sub-
mit matters to the head of the ageney ik response to sueh
proposed reduction or suspension.

46) Not later than 180 days after the date on which
ah ageney head reduees or suspends payments to a eon-
cial of the executive agency shall—

“A) review the determination of fraud on
which the reduction or suspension is based: and
“(B) transmit a recommendation to the agency
head whether the suspension of reduction should
continbe:
tiens made by a remedy coordination official of the exeeu-
tive agency to reduce oF suspend payments uvhder para-
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graph (2) during a fiscal year shall prepare for sueh year
a report that contains the recommendations, the actions
taken on the recommendations and the reasens for such
actions; and an assessment of the effects of such actions
on the Federal Government. Any such report shall be
avatlable to any Member of Congress upon request:

(8} An ageney head may not delegate respenstbitities
uhder this subsection to any persen 1 a pesttion below
level 1V of the Executive Schedule:
tion official, with respect to an executive ageney; Means
the persen o entity i1 that executive agency whe coordi-
nates within that executive agency the administration of
resulting from tvestigations of fraud or corruption related

(2) RELATIONSHIP TO PROMPT PAYMENT RE-
OUHREMENTS—The amendments made by para-
graph (b are not intended to impair of modify pro-
cedures required by the provisions of chapter 39 of
title 31; United States Code; and the regulations is-
sued pursuant to such provisions of law, that relate
to progress payment requests; as sueh procedures
are in effect on the date of the enactment of this
Act
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B CONFORMING AND CLERICAE AMENDMENTFS—
(1) RererEncE—Section 305 of the Federal
Property and Administrative Services Act of 1949,
as amended by subsection (). is further amended n
subsections (¢} and (d} by striking out “subsection
&) FAaBLE oF conTENTS—TFhe table of econ-
tents in the first section of such Act is amended by
striking out the item relating to section 305 and in-
serting in lieu thereof the following:
11 Subtitle B—Ceost Prineiples

12 PARTF —ARMED SERVHCES ACQUISHHONS

© 00 N O O B~ W N P
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o

13 SEG. 2101 ALLOWABLE CONTRACT COSTS-

14 (a) ComMPTROLLER GENERAL EvALUATION.—SUB-
15 seetion {1 of section 2324 of title 10; United States Code;
16 is amended to read as follows:

17 “HH Fhe Comptroller General shal periodicaly
18 evaluate the nplementation of this section by the See-
19 retary of Defense: Such evaluation shall consider the ex-
20 tent to which—

21 “(A) the implementation is consistent with con-
22 gressional rtent:
23 “B) the implementation achieves the objective

24 of eliminating unallowable costs charged to covered
25 contracts; and
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C) the implementation (as wel as the provi-
sions of this section and the regulations preseribed
under this section) could be improved or strength-
ened:

“2) Fhe Comptroller General shall submit to the
Committees on Armed Services and the Committees on
Appropriations of the Senate and House of Representa-
Hives a report on such evaluation within 90 days after pub-
lication by the Secretary of Defense in the Federal Reg-
ister of regulations that make substantive ehanges i regu-
lations pertaining to allowable costs under covered con-

{b) CovERED CoNTRAET DEFINED—Subsection (M)
of such section is amended to read as follows:
means a contract for an ameunt in exeess of $500,000
that is entered into by the Department of Defense; except
that such term does not include a fixed-price contract
SEC. 2102. CONTRACT PROFIT CONTROLS DURING EMER-

GENCY PERIODS:
{2y REPEAL—Section 2382 of title 10; United States
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b} CLERtcAE AMENDMENT—The table of sectiens

at the beginning of chapter 141 of such title is amended
by striking eut the item relating to section 2382:

PARTF H—CGPAEHAN AGENCGY ACQUISIHHONS

&) Rewviston oF ChrtaN AcENey Prowviston Fo
ENSURE UnNtFOoRM TREATMENT oF CONFRACT CosTs—
Section 306 of the Federal Property and Administrative
Services Act of 1949 (41 U-S.C. 256) is amended to read
as foHows:

—ALLOWABLE €6SFS

“Sec. 306. (a) INpIRECT CosT THAT VIOLATES A
FAR Cost PrinetbreE—The head of an executive ageney
shal regquire that a covered contract provide that # the
contractor submits to the executive agency a proposal for
settlement of indirect costs incurred by the contractor for
any pertod after such costs have been accrued and 1f that
proposal includes the submission of a cost which is unal-
lowable beecause the cost violates a eost principle in the
Federal Acguisition Regulation or an exeeutive ageney's
supplement to the Federal Acquisition Regulation, the cost
shalt be disaHowed:

“by PENALTY FOR VHoLATON OF Cost PRIN-
cipte—(1) If the agency head determines that a cost
submitted by a contractor in its propesal for settlement
is expressly unallowable under a cost principle referred to
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1 in subsection (@) that defines the allowability of specific
2 selected costs, the agency head shall assess a penalty
3 against the contractor r an amount equal to—
4 LAY the amount of the disalowed eost alle-
5 cated to covered contracts for which a proposal for
6 settlement of indirect costs has been submitted: plus
7 “(B) interest (to be computed based on regula-
8 tions issued by the agency head) to compensate the
9 United States for the use of any funds which a con-
10 tractor has been paid in exeess of the amount to
11 which the contractor was entitled:
12 “2) H the ageney head determines that a prepesal
13 for settlement of indirect costs submitted by a eontractor
14 includes a cost determined to be unallowable in the case
15 of such contractor before the submission of such propesal;
16 the ageney head shall assess a penalty against the eontrac-
17 tor in an amount equal to two thmes the amount of the
18 disalowed cost allocated to covered contracts for which a
19 propesal for settlement of indirect eosts has been submit-
20 ted-
21 “e) WarvER oF PeEnaEF-—The ageney head shal
22 preseribe regulations providing for a penalty under sub-
23 section (b) to be waived in the case of a contracter’s pro-
24 posal for settlement of indirect eosts when—
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fore the formal initiation of an audit of the proposal
by the Federal Government and resubmits a revised
prepesat:
“(2) the amount of unallowable costs subject to
the penalty is insignificant; or
“(3) the contractor demonstrates; to the eoh-
and personnel training and an internal control
and review system that provide assurances that
unallewable cests subject to penalties are pre-
proposal for settlement of indirect costs; and
“(B) the unalowable costs subjeet to the
proposal.

“() APPHEABHATY oF CoNTRAET DisPuTes Pre-
EEDURE Fo DISALLOWANEE oF CoST AND ASSESSMENT
oF PENnaLTY.—AR action of an agency head under sub-
section (&) of (b)—

“(1) shall be constdered a final decision for the
purposes of section 6 of the Contract Disputes Act
of 1978 (41 U-S.C. 605); and
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2“2 s appealable in the manner provided
section 7 of such Act.

4 fellewing costs are not allewable under a covered contract:

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

LAY Costs of entertainment; including amuse-
directly associated with sueh costs {sueh as tickets
to shows of sperts events; meals; lodging; rentals;

“{B) Ceosts ineurred to influenee {directly or in-
directly) legislative action on any matter pending be-
fore Congress or a State legislature:

{C) Cests theurred in defense of any eivl oF
chuding Hing of any false certification) brought by
ble or had pleaded nolo contendere to a charge of
fraud of simHar proceeding (hecluding filing of a

DY Payments of fines and penaltties resulting
from violations of; or failure to comply with; Fed-
eral; State; local; or foreign laws and regulations; ex-
cept when incurred as a result of compliance with
specific terms and conditions of the contract of spe-
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authorizing in advance such payments in accordance
with appheable regulations of the ageney head een-
eerned:
of country club or organization.

“{F) Ceosts of alcohohic beverages:

Gy Contributions ofF denations; regardless of

“{H) Cests of advertising designed to promete
the contractor or its produets:

“fH Ceosts of prometional Hems and memora-

3 Cests for travel by ecommercial aireraft
which exceed the amount of the standard commercial
fare:

LG Cests ineurred  making any payment
(commenty krown as a “golden parachute payment)
which is—

“{) 1 an amount in excess of the normal
severance pay patd by the eentractor to an em-
ployee upen termination of employment; and
upen; and follewing; a change i management
eontrol over; or ewnership of; the contracter or
a substantial pertion of the eontractor’s assets:
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“) Costs of commereial ihrsuranee that pro-
tects against the costs of the contractor for correc-
tion of the contractor’s own defects in materials or
workmanship.

“(M) Costs of severance pay paid by the con-
tractor to foreign nationals employed by the contrac-
tor under a service contract performed outside the
United States; to the extent that the amount of sev-
i the hdustry invelved under the eustomary oF pre-
similar services in the United States; as determined
under regulations prescribed by the ageney head
coneerned:

LNy Ceosts of severanee pay paid by the een-
tractor to a foreign natienal employed by the eon-
tractor under a service contract performed in a for-
eign country if the termination of the employment of
the foreign national is the result of the elesing of
or the eurtailment of activities at; a United States
facthity ir that country at the reguest of the gevern-
ment of that country

“(O) Costs incurred by a contractor in connec-
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ceeding commenced by the United States or a State;

to the extent provided in subsection (k)

“HA) Pursuant to regulations preseribed by the
head of the executive agency coneerhed and subject to the
avaHability of appropriations; the ageney head; t award-
ing a covered contract; may walve the application of the
provisions of paragraphs (1M) and (1N) to that con-
tract i the ageney head determines that—
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“{iy the application of such provisions to the
contract would adversely affeect the continuation of a
pregram; project; or activity that provides significant
suppert services for employees of the executive agen-
lished plans to take) appropriate actions within the
contractor's control to minimize the amoeunt and
number of incidents of the payment of severance pay
by the contractor to employees under the contract
in order to comply with a faw that is generaly apph-
cable to a significant number of businesses in the
country in which the foreigh national receiving the
payment performed services under the contract of is
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neeessary to comply with a collective bargaining

agreement.

“B) Fhe head of the executive agency cencerned
shall include in the solicitation for a covered eontract a

“{h) that a waiver has been granted under sub-
paragraph (A) for the contract; or

granting such a walver; and; Hf the ageney head wil

consider granting a walver; the eriteria to be used n
tion regarding whether to grant a walver uhder subpara-
graph (A) with respect to a covered contract before award
of the contract:

“(3) Fhe head of each executive ageney eoncerned
shall prescribe regulations to implement this section with
respect to contracts of that executive ageney: Sueh regula-
guisition Regulation referred to in section 25(e} ) of the
Office of Federal Procurement Policy Act (41 U.S.C.
421(e)}1)) shall eontain provisions on the allowability of
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1 i spectfic terms these costs which are unallewable; n
2 whole or in part, under covered contracts. The regulations

3 shal; at a minimum,; clarify the cost prineiples apphicable
4 to contractor costs of the follewing:

“E) Actions to influence (direetly or indirecthy)
executive branch action on regulatery and contract
matters {other than costs incurred in regard to con-
tract propesals pursuant to sehicited or unsolicHed
bids):

Ny Expense of corperate atreraft
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that a contracting officer not reselve any questioned eosts
“(A) adequate documentation with respect to
such eosts; and
“(B) the opinion of the executive ageney's eoh-
tract auditor on the allowability of such costs.
vide that; to the maximum extent practicable; an exeeutive
agency’s contract auditor be present at any negotiation or
meeting with the contractor regarding a determination of
the allowabihity of ndirect costs of the contractor.
that all eategories of costs designated in the report of an
exeeutive ageney's contract auditor as gquestioned with re-
spect to a proposal for settlement be resolved in such a
manner that the ameunt of the individual gquestioned cests
that are paid will be reflected in the settlement:
Fhe regulations required to be preseribed under sub-
sections () and (A1) shall require; to the maximum ex-
tent practicable, that such regulations apply to all sub-
contractors of a covered contract:
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A proposal for settlement of indirect costs applicable to
a covered contract shal nelude a certification by an offi-
cial of the contractor that, to the best of the certifying
i the propoesal are allowable: Any such eertification shall
be i a form preseribed by the agency head eceneerned:
“(2) The agency head concerned may, in an excep-
paragraph (1} in the case of any contract if the agency
head—
“LA) determines in sueh case that it would be
in the interest of the United States to waive such
ification: and
“{B) states in writing the reasens for that de-
to the public.
AS Not AttowaBtE—The submission to an exeeutive
agency of a proposal for settlement of costs for any period
after such eosts have been acerued that includes a cost
that is expressly specified by statute or regulation as being
able; shall be subject to the provisions of section 287 of
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United States Code.
r a proceeding before a beard of contract appeals; the
United States Court of Federal Claims, or any other Fed-
eral court in which the reasonableness of indirect costs for
which a contractor seeks reimbursement from the United
States is in issue, the burden of proof shall be upon the
contracter to establish that those costs are reasenable:
Except as otherwise provided in this subsection, costs in-
curred by a contracter in connection with any eriminal;
eivil; of administrative proceeding commenced by the
United States or a State are not allowable as retmbursable
costs under a covered contract H the proceeding (A) re-
fates to a violation of; or fallure to comply with; a Federal
or State statute or regulation, and (B} results in a disposi-
tion described in paragraph (2)-

“02) A dispesition referred to in paragraph (D{(B) is
any of the following:

A r the case of a criminal proeeeding; a
conviction (heluding a eonviction pursuant te a plea
of nolo contendere) by reason of the violation or fail-

ure referred to n paragraph (b~

S 1587 PCS



© 00 N O 0o B~ W N P

A~ e e N <
© O N O U M W N B O

20

132

“B) 1 the case of a civil or administrative
proceeding involving an allegation of fraud or similar
misconduct; a determination of contractor HabHity
on the basis of the violation or fallure referred to in
paragraph (1)

XS 1n the case of any civil or administrative
proceeding; the tmposition of a monetary penalty by
reason of the violation or fallure referred to in para-
graph (1)

(D) A final deciston—

“1) to debar or suspend the contractor,
“6H) to reseind of void the contract; oF

by reason of the violation or fature referred to in
paragraph (1)

“(E) A dispesition of the proceeding by eonsent
of compromise if such action could have resulted in
a dispesition described i subparagraph (A B
€C); oF (B
“(3) In the case of a proceeding referred to in para-

21 graph (1) that is commenced by the United States and
22 is resolved by consent oF compromise pursuant to an
23 agreement entered inte by a contractor and the United
24 States; the costs incurred by the contractor in connection
25 with such proceeding that are otherwise not allewable as
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reimbursable costs under such paragraph may be alowed
10 the extent specifically provided in such agreement.

“C4) n the case of a proceeding referred to in para-
graph (1) that is eommenced by a State; the ageney head
that awarded the covered contract involved in the proceed-
ing may allow the costs incurred by the contractor in con-
neetion with such proceeding as reimbursable costs if the
agency head determines, under regulations prescribed by
sueh agenecy head; that the eosts were Heurred as a result
of (A) a speeific term or condition of the contract; or (B)
specific written instructions of the agency.

“5HA) Except as provided in subparagraph (C)
€osts tneurred by a contractor in connection with a erimi-
nal, civil, or administrative proceeding commenced by the
Untted States or a State th connection with a covered eon-
tract may be alowed as reimbursable costs under the con-
tract if such costs are not disalowable under paragraph
(1) but only to the extent provided in subparagraph (B)-

B Fhe amoeunt of the eosts allowable under sub-
paragraph (A) in any case may not exceed the amount
equal to 80 percent of the amount of the costs inecurred;
to the extent that such costs are determined to be other-

Regulation:
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shall provide for appropriate consideration of the complex-
ity of procurement litigation; generally accepted prineiples
the United States as a party; and sueh other facters as
may be appropriate:

CY 1n the case of a proceeding referred to in sub-
paragraph (A), contractor costs otherwise allowable as re-
tmbursable eosts under this paragraph are net allewable
conduct aleged as the basis of another criminal, civil, or
proceeding are not allowable under paragraph (1)-

46} +n this subsection:

“(B) The term ‘costs’, with respect to a pro-
ceeding—

2D means all eosts ireurred by a eontrac-

tor, whether before or after the commencement
of any such proceeding; and

S 1587 PCS
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“(H) the cost of legal services, nclud-
tng legal services performed by an em-
ployee of the contractor;

“(H1) the cost of the services of ac-
countants and consultants retained by the
contracter; and

“h) the pay of directors; officers;
and employees of the contractor for time
devoted by sueh directors,; officers; and em-
pleyees to sueh proeeeding:

titution; reimbursement; oF compensatery damages:
(1) The Comptroller General shall periodically evaluate
the implementation of this section by the heads of exeed-
tive agencies. Such evaluation shall consider the extent to
which—
of eliminating unallowable costs charged to covered
contracts; and
“(C) the implementation (as well as the provi-
sions of this section and the regulations preseribed
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under this section) could be tmproved or strength-

ened.

“2y Fhe Comptroller General shall submit to the
Committees on Governmental Affairs and en Apprepria-
tions of the Senate and the Committees on Government
Operation and on Appropriations of the House of Rep-
resentatives a report on such evaluation within 90 days
after the head of any executive agency publishes in the
changes i regulations pertaining to allowable costs under
covered eontracts:
tion; the term ‘covered contract: means a eentract for an
ameount in execess of $500.000 that is entered inte by an
a fixed-price contract without cost incentives.”.

(b} CLERICAL AMENDMENT.—The table of contents
in the first section of such Act is amended by striking out
the 1tem relating to section 306 and inserting in lieu there-
of the following:

PART HH—ACQUISITIONS GENERALLY
SEG: 2191 FRAVEL EXPENSES OF GOVERNMENT CONTRAC-

FORS:
Section 24 of the Office of Federal Procurement Pol-
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1 Subtitle C—AuUdit and Access to

4 SEC. 2201. CONSOLIDATION AND REVASION OF AUTHORITFY
5 TO EXAMINE RECORDS OF CONTRACTORS:

6 {(a) AUTHORITY.—

7 &) I eENERAL—Section 2313 of title 16
8 United States Cede; is amended to read as follows:
9 282313 Examination of records of contractor

10 “a) Aceney AuTHorrP-—The head of an ageney;

11 aeting through an autherized representative—

12 “1) is entitled to inspect the plant and audit
13 the records of—

14 “A) a contractor performing a cost-reim-
15 bursement; incentive; time-and-materials; laber-
16 hedr, or price-redeterminable contract; or any
17 combination of such contracts; made by that
18 agency under this chapter: and

19 “(B) a subeentractor performing any sub-
20 contract under such a contract or cembination
21 of contracts: and

22 “2) shall; for the purpose of evaluating the ae-

23 curacy; completeness; and eurreney of cost oF pricing
24 data required to be submitted pursuant to section
25 2306a of this title with respect to a contract oF sub-

S 1587 PCS



© 00 N O 0o B~ W N PP

N N DN DN DD DN P PP PPk PR PP
aa A W N P O ©W 00 N O O b W N B+ O

138
contract; have the right to examine all reeords of the
contractor or subeontractor related to—
“(A) the proposal for the contract or sub-
eontract;
“(B) the diseussions conducted on the pro-
posak:
{C) pricing of the contract or subeontract:

“AD) performance of the contraet oF sub-
eontract:

“(b) SuroeEnA PowerR—(1) Fhe Dircetor of the
Defense Contract Audit Agency (oF any SUceessor ageney)
may reguire by subpeena the production of recerds of a
contractor, access to which is provided to the Secretary
of Defense by subsection (a)-

42y Any such subpoena, in the case of contumacy
or refusal to obey, shall be enforceable by order of an ap-

=(3) Fhe authority provided by paragraph (1) may
net be redelegated-
submit an annual repert to the Secretary of Defense en
the exercise of sueh authority during the preceding year
instanee: Fhe Seeretary shall forward a copy of each such
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report to the Committees on Armed Services of the Senate
and House of Representatives,
cept as provided in paragraph (2); each contract awarded
after using procedures other than sealed bid procedures
shall provide that the Comptroler General and his rep-
resentatives are entitled to examine any records of the
contractor, or any of its subcontractors, that directly per-
tain to; and invelve transactions relating to; the contract
or subeontract:

(2} Paragraph (1) does not apply to a contract or
subeontract with a forelgh contractor or foreigh sub-
contracter H the head of the agency concerned determines;
with the concurrence of the Comptroller General or his
desighee; that the application of that paragraph to the
contract of subeontract would pet be in the public interest:
However, the concurrence of the Comptroller General or

“EA) where the eontractor oF subcontracter is a
foreigh government or agency thereof or is precluded
by the laws of the country involved from making its

“(B) where the head of the agency determines,
after taking into account the price and availability of
the property and services from United States
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sources, that the public interest would be best served

by not applying paragraph (1)

“fd) Lrwrarion—The right of the head of an agen-
cy under subsection (&), and the right of the Comptroller
General under subsection {(c), with respect to a contract
ofF subeontract shall expire three years after final payment
under such contract or subcontract.
contracts:

exceeding those established to apply uniformly to the

eharge:
dures and practices, and other data, regardless of type and
regardiess of whether such items are i written form; in
the form of computer data, or in any other form.”.

to such section in the table of sections at the begin-

ning of chapter 137 of title 10, United States Code,

s amended to read as folews:

£2313. Examination of records of contractor >

(b} REPEAL OF SUPERSEDED PROVISION.—
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) Repeat—-Section 2406 of title 10; United
) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 141 of such title
s amended by striking out the Hem relating to see-
tion 2406-
PARTF H—CGPAEHAN AGENCGY ACQUISIHHONS

SEC: 2251+ AUTHORIMHY 70 BEXAMINE RECORDS OF CON-

FRACTORS-
{a) AUTHORITY.—

1) v seEnerab.—Title HH of the Federal
Property and Administrative Services Aet of 1949
41 US.C. 251 et seq); as amended by section
1251(a), is further amended by inserting after sec-
—EXAMINATION OF RECORDS O6F CONTRACTOR

“Ske: 304B- (@) Aseney AuTHorRF-—The head of

an executive agency, acting through an authorized rep-
resentative—

2 is entitled to inspect the plant and audit
the records of—

“A) a contractor performing a cost-reim-

hour, or price-redeterminable contract, or any

combination of such contracts; made by that ex-
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“(B) a subeentractor performing any sub-
eontract under such a contract or cembination
of contracts; and
“2) shall; for the purpose of evaluating the ae-
curacy, completeness, and currency of cost or pricing
data required to be submitted pursuant to section
304A with respeet to a contract or subeontract; have
the right to examine all records of the contractor or
subcontractor related to—
“A) the propoesal for the contract oF sub-
eontract;
“{B) the discussions conducted on the pro-
posak:
(C) pricing of the contract or subeontract:
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AD) performance of the contract oF sub-
contract:
require by subpeena the preduction of recerds of a eon-
tractor; aceess to which is provided by subsection (a)-
“2) Any such subpeena; i the case of contumaey
of refusal to ebey; shall be enforceable by erder of an ap-
24 ~(3) Fhe authority provided by paragraph (1) may
25 neot be delegated-
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“64) n the year following a year in which the head
of an executive agency exercises the authority provided in
paragraph {1); the agency head shall submit to the Com-
mittee on Governmental Affairs of the Senate and the
Committee on Government Operations of the House of
Representatives a repert on the exercise of such authority
during such preceding year and the reasons why such au-
thority was exercised in any instance.
cept as provided in paragraph (2); each contract awarded
after using procedures other than sealed bid procedures
shall provide that the Comptroler General and his rep-
resentatives are entitled to examine any records of the
contractor, or any of its subcontractors, that directly per-
tain to; and invelve transactions relating to; the contract
or subeontract:

(2} Paragraph (1) does not apply to a contract or
subeontract with a forelgh contractor or foreigh sub-
the concurrence of the Comptroller General or his des-
tghee; that the application of that paragraph te the con-
tract or subcontract would not be in the public interest
However, the concurrence of the Comptroller General or
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“A) where the contractor or subecontracter is a
foreign government or agency thereof or is precluded
by the laws of the country involved from making its
taking into aceount the price and availability of the
that the public interest would be best served by not

applying paragraph (1)

“ bEnwrarion—TFhe right of an ageney head
under subsection (a), and the right of the Comptroller
General under subsection {€); with respeet to a eontract
13 or subeontract shal expire three years after final payment
14 under such contract or subcontract.

15 “e) INAPPHICABHATY FO CERFAHN CONTRACTS—
16 This section is tnapphcable with respect to the following
17 eentracts:

18 “1) Contracts for utility services at rates not
19 exceeding those established to apply untformly to the
20 public, plus any applicable reasonable connection
21 charge-

22 “f) Recorbs DerineED.—I0 this section, the term
23 ‘records’ includes books, documents, accounting proce-
24 dures and practices; and other data; regardiess of type and

© 00O N O 0o B~ W N PP

I
N B O

S 1587 PCS



o o A~ W N PP

N

10
11
12
13
14
15
16
17
18
19
20

145
regardless of whether such Hems are in written form, in
the form of computer data, or in any other form.”.

) CLERIEAL AMENDMENT—The table of con-
tents in the first section of such Act, as amended by
section 1251(b), is further amended by inserting
after the iem relating to section 304A the folowing:

“Sec. 304B. Examination of records of contractor-"

b} REPEAL oF SUPERSEDED PRowviston—Seetioh
304 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 254) is amended by striking out
subsection {€)-

Subtitle D—Cost Acecounting

Standards
SEC. 2301 REPEAL OF OBSOLETE DEADLINE REGARDING
PROCEDURAL REGULATIONS FOR THE COST
ACCOUNTING STANDARDS BOARD:

Section 26(F)(3) of the Office of Federal Procurement
sentence by striking out “‘Not later than 180 days after
the date of the enactment of this section; the Adminis-

S 1587 PCS



SEC. 2401, PROCUREMENT OF CRITICAL AIRCRAFT AND

&) RePEA—-Section 2383 of title 10, United States

10 {b) CLERtcAE AMENDMENT—The table of sectiens

11 at the beginrning of chapter 141 of such title s amended
12 by striking eut the tem relating to seetion 2383:

2
3
4
5 PARF ARMED SERVHCES ACQUISHHONS
6
7
8
9

13 SEG: 2402, CONTRACTOR GUARANTEES REGARDING WEAP-
14 ON SYSTEMS.

15 Section 2403(h) of title 10; United States Cede; is
16 amended—

17 (I) by redesighating paragraph (2) as para-
18 graph (3); and
19 2) by inserting after paragraph (1) the follow-

20 ing new paragraph (2);

21 202> Fhe regulations shal include the following:

22 “A) Guidelines for negeotiating contractor guar-
23 antees that are reasonable and cost effective; as de-
24 termined on the basis of the likelihood of defects and
25 the estimated cost of correcting such defects:
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guarantees:
which # may be appropriate to waive the reguire-
ments of this section=

SEG: 2403: REPEAL OF REQUIREMENT FOR COMPLETE DE-

LIVERY OF SUBSISTENCE SUPPLIES AT SPE-
CHFIC PLAGE UPON INSPECTION-
&) ARMY CONTRAETFS—
(1) REpPrAL.—Section 4534 of title 10, United
) CLERIEAE AMENDMENT—TRe table of see-
tions at the beginhing of chapter 433 of such title
s amended by striking out the Hem relating to see-
tion 4534
(b) AtR Force CONTRACTS. —
) Repeat—-Section 9534 of title 10; United
) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 933 of such title
is amended by striking out the item relating to see-
tion 9534-
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PART H-ACQUISHHONS GENERALLY

PANSION OF AUFHORIFY FO PROHIBIF

Section 3737 of the Revised Statutes (41 U.S.C: 15)
is amended to read as folows:

“SEec. 3737, (a) No contract or order, or any interest
therein; shall be transferred by the party to whom such
contract or order is given to any ether party; and any sueh
transfer shall cause the annulment of the contract or order
transterred; so far as the United States is coneerned: AH
rights of action; however; for any breach of such contract
by the contracting parties; are reserved to the United
States:

“fb) Fhe provisions of subsection (a) shall net apply
i any case in which the moneys due or to become due
from the United States or from any agency ofF department
thereof, under a contract providing for payments aggre-
gating $1,000 or more; are assighed to a bank; trust com-
pany; or other financing institution; including any Federal

24 Fhat, in the case of any contract entered
into after October 9; 1940; no claim shall be as-
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signed #f it arises under a contract which forbids
by suech contract; any such assighment shall eover al
amounts payable under such contract and not al-
ready paid; shall net be made to more than ene
party, and shall net be subjeet to further assigh-
ment, except that any such assignment may be made
to ene party as agent ofF trustee for twe oF more
parties participating i such HRanciRg;

“(3) Fhat; in the event of any sueh assignment;
the assignee thereof shall file written notice of the
asstignment together with a true copy of the instry-
ment of the assighment with—

“LA) the contracting officer or the head of
his department ofF ageney:

“(B) the surety or sureties upon the bond
ofF bonds; H any; ir connection with sueh eon-
tract: and
ighated in such contract to make payment:

“(c) Netwithstanding any law to the contrary govern-

23 ing the validity of assignments, any assignment pursuant
24 to this section shall constitute a valid assighment for al

25 purposes.
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“() tnr any case 1 which moeneys due or to beceme
due under any contract are or have been assigned pursu-
ant to this section; ne labiity of any nature of the as-
signer to the United States of any department oF agenecy
thereof; whether arising from or independently of such
contract; shall ereate or impose any HabHity on the part
of the assignee to make restitution,; refund,; or repayment
to the United States of any amoeunt heretofore since July
1; 1950, or hereafter received under the assignment:

“fe) Any contract of the Department of Defense; the
General Services Administration; the Department of En-
ergy; oF any other department or ageney of the United
States designated by the President, except any sueh con-
a determination of need by the President; provide or be
amended without consideration to provide that payments
10 be made to the assignee of any moneys due or to become
due under such eontract shall noet be subject to reduction
or setoff:

“fy M a provision described in subsection () or a
provision to the same general effect has been at any time
heretofore or is hereafter included or inserted in any such
contract, payments to be made thereafter to an assighee
of any moneys due or to become due under such contract
shall not be subject to reduction or setoff for any Hability
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1 of any nature of the assigner to the United States or any
2 department or agency thereof which arises independently
3 of such contract; or hereafter for any liability of the as-
4 sighor en account of—

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

21
22

ute oF uhder any statutery renegetiation article n
the contract;

ameunts which may be collected or withheld from
the assignor in accordance with or for fallure to
comply with the terms of the contract); or
withholding or non withholding of taxes of social se-
pendently of such eontract:

this section shall be deemed to affect oF mpair rights of

SEC: 2452 REPEAL OF REQUIREMENT FOR DBEPOSH OF

CONTFRACTS WHH GAO-

Section 3743 of the Revised Statutes (41 U.5.C. 20)

23 is repealed:
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PART I—ARMED SERVUICES ACOUISITIONS

&) DobD CERFiFicATiON REOUHREMENT H Con-
FeeT WATFH CovERNMENT-WHBE REQUHIREMENT—

(1) RepeaL.—Section 2410 of title 10, United
) CLERIEAE AMENDMENT—TRE table of see-

tions at the beginning of chapter 141 of such title

is amended by striking out the item relating to sec-

tion 2410.

(b} REPEAL OF SUPERSEDED PRoviston.—Section
13 813(b) of the National Defense Authorization Act for Fis-
14 cal Year 1993 (Public Law 102-484; 106 Stat. 2453), is
15 repealed.
16 {e) REsTRicHON ON LEGISLATIVE PAYMENT ©F
17 Ciamas.—Section 2310e of title 10, United States Code,
18 is amended by adding at the end the following new sub-
19 seection:
20 “() ReESTRICHON ON LEGISEATIVE PAYMENT OF
21 Cratms—In the case of a contract of an agency named
22 in section 2303(a) of this title; no provision of a law en-
23 acted after September 30, 1993, that directs the payment
24 of a particular claim under such contract, a particular re-
25 quest for equitable adjustment to any term of such con-

© 00 N O O B~ W N P
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traet; or a particular request for relief under Public Law
85804 (50 U-S:C: 1431 et seq) regarding such contract
may be implemented unless such provision of law—
not apply with respect to the payment directed by
that provision of law"=
PART H—ACQUISITIONS GENERALLY

STATES DISTRICT COURTS UNDER THE LIT-
FLE FUCKER ACT-
Subsection (a) of section 1346 of title 28; United
States Code; is amended to read as feHows:
diction; concurrent with the United States Court of Fed-
for the recovery of any internal-revenue tax alleged to have
been erroneously or HHegally assessed orf eollected; or any
penalty claimed to have been collected witheut autherity
of any sum alleged to have been excessive or in any man-
ner wrongfuly collected under the thternal-revende laws:
“(2)(A) Exeept as provided in subparagraph (B); the
with the United States Court of Federal Claims; of any
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exceeding $10.000 in amount; founded either upon the
Constitution, or any Act of Congress, or any regulation
of an executive department; oF Upen anRy express orF in-
phied contract with the United States, or for hgutdated or
unliquidated damages in cases not sounding in tort.
ever any eivil action or claim against the United States
which relates in any manner to a contract to which the
Contract Disputes Act of 1978 (41 U.S.C. 601 et seq)
applies, including a claim that seeks to establish the exist-
ence or nenexistence of such a eontract; seeks to establish
that such a contract is void; of seeks to determine and
construe the terms of such a contract. The district courts
do not have jurisdiction over any civil action or claim de-
seribed 1 the preceding sentence pursdant to section 1331
ofF 1334 of this title or any other provision of law=

&) PERtob For Fitine Chatvs—Section 6 of the
Contract Disputes Act of 1978 (41 U.S.C. 605) Is amend-
ed in subsection (a) by inserting after the second sentence
the following: “Each elaim by a contractor against the
government relating to a contract and each claim by the
government against a contractor relating to a contract
shal be submitted within 6 years after the oeccurrence of
the event or events giving Fise to the elaim=
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b} INEREASED THRESHOED FOR CERFHHEATON;
Deciston;, anb NoTirtcaTion REQUIREMENTS—Sub-
section {€) of such section is amended by striking out
{e) INEREASED MaxiMum FOR APPLICABHAFY OF
Smatt Ceatms ProcebURE—Seetion 9(a) of the Con-
tract Disputes Act of 1978 (41 U.S.C. 608(a)) is amended
by striking out ~“$10,000 in the first septence and insert-
{d) Repucep PEeEriob ForR FioiNG ACTION N
CouRT oF FEBERAL Ctatws—Section 10{a)(3) of such
Act (41 U.S.C. 609(a)(3)) 1s amended by striking out
{e) Cranv DEFINED—Seetion 2 of sueh Aet (41

(1) by striking out “and” at the end of para-
graph (6);

(2) by striking eut the peried at the end of
paragraph (#) and inserting in Heu thereof = and—
and

(3) by adding at the end the following new
paragraph:

2(8) the term ‘claim’ includes a request for eg-
uitable adjustment to contact terms and a reguest
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1 for relief under Public Law 85804 (50 U-S-C- 1431
2 et seq)—
3  HHE H/SERVCE SPECHHIC
4 AND MAJOR SYSTHEMS STFATHUTES
5 Subtitle A—Majer Systems Statutes
6 SEC. 3001 REQUIREMENT FOR INDEPENDENT COST ESH-
7 MATES AND MANPOWER ESTIMATES BEFORE
8 DEVELOPMENT OR PRODUCTION.
9 &) CONTENT AND SUBMISSION ©F ESTHMATES—
10 Seetion 2434 of title 10; United States Cede; is amended
11 by striking eut subsection (b} and serting H Hew thereof
12 the foHowing:
13 “(h) REcutaTions—The Secretary of Defense shall
14 premulgate regulations governing the content and submis-
15 sion of the estimates required by subsection (a) Fhe regu-
16 fations shall require—

17 21 that the independent estimate of the eest
18 of a program—

19 LAY be prepared by an office or other en-
20 tity that is net under the supervision; direction;
21 of control of the military department; Defense
22 Agency, or other component of the Department
23 of Defense that is directly responsible for carry-
24 ing out the development or acquisition of the

25 program: and
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*(B) tnclude all costs of development, pro-
regard to funding source or management con-
trol; and
total personnel reguired to operate; maintain, and
support the program upen full eperational deploy-
by FERMINOLOGY CoRREcHON—SUbsection (a) of
{(a) Baserine DeEscriPTIons anD DEVIATION RE-
PoRFHNG—Section 2435 of title 10, United States Code;
is amended—
(1) in subsection {(a)—
(A) by striking out paragraph (2); and
(B} in paragraph (H—
(#) by redesignating subparagraphs
A and (B} as paragraphs (1) and (2); re-
(2) by striking eut subsection (b} and inserting
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“tby Resutattons—The Secretary of Defense shal

| Lot .

“(2) the submission of reports on deviations of
a program from the baseline description by the pro-
gram manager to the Secretary of the military de-
partment concerned and the Under Secretary of De-

“(3) procedures for review of deviation reperts
within the Department of Defense; and

“(4) procedures for submission and approval of
b} FerminoLosy CorRRECcHON—SUbseetion (@

of such section, as redesignated by subsection
RVZIVVN led by striking out “full-scale engi-

SEG: 3003: REPEAL OF REQUIREMENT FOR DEFENSE EN-

TERPRISE PROGRAMS:
{(a) AUTHORITY.—
) Rereat—Sections 2436 and 2437 of title
(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of chapter 144 of such title
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1 i1s amended by striking out the items relating to sec-
2 tions 2436 and 2437,
3 {b) ConFoRrming AMENDMENT—Section 809 of the
4 National Defense Authorization Act for Fiscal Year 1991
5 (Public Law 101-510; 10 U.S.C. 2430 note) is amend-
ed—

(1) by striking out subsection (d); and

(2) by redesignating subsections {e); (Fs (g)

and (h) as subsections {d); (&), {F); and {g); respee-

10 tively:

11 sEC. 3004. REPEAL OF REQUIREMENT FOR COMPETITIVE

© 00 ~N O

12 PROTOTYPING N MAJOR PROGRAMS:
13 {(a) RePEAL.—Section 2438 of title 10, United States
14 Code, is repealed.

15 {b) CLERtcAE AMENDMENT—The table of sectiens
16 at the beginning of chapter 144 of such title s amended
17 by striking eut the tem relating to seetion 2438:

18 SEGC: 3005. REPEAL OF REQUIREMENT FOR COMPETITIVE
19 ALTERNATIVE SOURCES IN MAJOR PRO-
20 GRAMS:

21 (&) RerEA—Section 2439 of title 10; United States
22 Ceode; is repealed:

23 (b} CreErtcat AMENDMENT.—The table of sections
24 at the beginning of chapter 144 of such title is amended
25 by striking eut the Hem relating to section 2439-
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Subtitle B—Testing Statutes
SEC. 301l REPEAL OF TFESTING REQUIREMENT FOR
WHEELED OR FRACKED VEHICLES:
(&) REPEAL—Section 2362 of title 10; United States
(b} TecHNcaL AMENDMENT—The table of sections
at the beginning of chapter 139 of such title is amended
by striking out the ttem relating to section 2362.

© 00 N O 0o B~ W N PP

10 SURVAVABHITY AND LETHALITY TESTING:
11 {2) SUBSTITUTION OF VULNERABHATY TESTING FOR
12 SurRwvABHIFY TESFHING—Section 2366 of title 10,
13 United States Code; is amended—

15 appears in subsections (a){(1)(A), () (2)(A), (e)(1),
16 (d); (e)63); and (e}6)(A) and inserting in Heu there-
17 of “vulnerabihity”; and

18 (2) in subsection (b)(1), by striking out “Sur-
19 vivabiity” and inserting in liew thereof “Mulner-
20 abthty”.

21 (b} LEss Than Futt-Up TESTING AUTHORIZED.—
22 Section 2366(e)(3) of such title is amended by inserting
24 covered system is a high value system, by firing such mu-
25 hnitions at components; subsystems, and subassemblies {er
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realistic replicas or surrogates) together with performing

{€} WarvEr AUTHORITY AFTER Futib-Scatke DE-
VELOPMENT BEGHNS.—Section 2366(c)}{(1) of such title is
amended i the first sentence by striking out 5 before

{d) RerFerence To CONGRESSIONAL COMMIT-
FEES—Section 2366(d) of such title is amended in the
first sentence by striking out “defense committees of Con-
gress (as defined in section 2362(e)}(3) of this title)” and
inserting in lieu thereof “Committees on Armed Services
and on Appropriations of the Senate and House of Rep-
SEC. 3013: OPERATIONAL FEST AND EVALUATION OF DE-

FENSE ACQUISITION PROGRAMS:

Section 2399(b) of title 10, United States Code, is

amended—
(I) by redesighating paragraph (5) as para-
graph (6); and
(2) by inserting after paragraph (4) the follow-
ing new paragraph (5}
“(B)(A) The Secretary of Defense may, for a particu-

S 1587 PCS



162
1 those provided under subsection (a) and paragraphs (1)
2 through (3) of this subsection if the Secretary first trans-
3 mits te Congress—
4 “(1) a certification that such testing would be
5 unreasonably expensive and impracticable; cause un-
6 warranted delay; or be uhnnecessary beecause of the
7 acguisiion strategy for that system: and
8 “(it) a description of the actions taken to enp-
9 sure that the system will be operationally effective
10 and suitable when the system is introduced into the
11 field-
12 “(B) Alernative eperational test and evaluation pre-
13 cedures preseribed pursuant to subparagraph (A) may hot
14 be used to proceed with a major defense acquisition pro-
15 gram beyond low-rate initial production-
16 SEGC: 3014 LOW-RATE HWHTIAL PRODUCTION OF NEW S¥S-
17 FEMS.
18 &) ExcerrioN FOR STRATEGIc DEFENSE MISSHE
19 Systems—Subsection () of section 2400 of title 10;
20 United States Code; is amended to read as follows—

21 &) in paragraph (1); by striking eut “and mih-
22 tary satellite programs” and inserting i lew thereof
23 o military satellite programs, and strategic defense

24 missHe pregrams™;
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(2) n paragraph (2); by striking out “and mil-
(3) by striking out the caption of such sub-
HAaE Probuerion oF Navatk VESSEL, SAT
ELHITFE; ANB STRATEGHE DEFENSE MissitE PRe-

© 00 N O 0o B~ W N PP

{b) SuBmisston oF FEST AND EvAaLuATON MASTER
Pran—Paragraph (2) of such section is amended by
striking eut subparagraph (B) and inserting in Heu there-
of the following:

14 “(B) any test and evaluation master plan pre-
15 pared for that program;—

16 Subtitle C—Service Speetfie Laws
17 SEG. 3021 INDUSTRIAL MOBHIZATION:

18 &) ConsotibATioN AND RewiSion oF AuTHOR-

e <
w N B O

19 +v—

20 ) AuFHoRIFY-—Subtitle V. of chapter 148 of
21 title 10, United States Cede; is amended by adding
22 at the end the following Rew section:
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“(a) OrbERING AuTHORITY.—IN time of war or
retary of Defense or the Secretary of a military depart-
ment; may order from any persen ofF erganized manufae-
turing Hndustry necessary products or materials of the
type wsually produced of capable of being produced by
that person oF Hhdustry-
son of industry with whom an order is placed under sub-
section (a); or the respensible head thereof, shall comply
with that order and give it precedence over all orders not
placed under that subsection.

“fe) SErzURE oF FAcHtHES Uron NoncomPH-
ANCE—In time of war oF when war IS Hmminent; the
President, through the Secretary of Defense or the Sec-
retary of a miitary department; may take immediate pes-
sesston of any plant that is egquipped to manufacture; oF
that in the opinion of the Secretary of Defense or the Sec-
retary of the military department coneerned; is capable of
being ready transformed into a plant for manufacturing;
arms of ammunition, parts thereof, or necessary supplies
for the armed foreces H the person or hrdustry owninRg oF
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1 operating the plant; of the respensible head thereof; re-
2 fuses—
3 “(H) to give precedence to the order as pre-
seribed in subsection {(b):

“(2) to manufacture the kind, quantity; or qual-
Hy of arms or ammunition; parts thereef; oF hee-
essary supphes; as ordered by the Secretary: or

“(3) to furnish them at a reasonable price as
determined by the Seeretary:
10 “fy Use oF SeizeEp Factrr—The President;
11 through the Secretary of Defense or the Secretary of a
12 military department; may manufacture produets that are
13 needed in time of war of when war IS immineRt, A any
14 plant that is seized under subsection (c).
15 “{e) ComPENSATION REOUHRED—Each persen oF in-
16 dustry from whem produets or materials are ordered
17 under subsection (a) is entitled to fair and just compensa-
18 tion- Each person of industry whese plant is seized under
19 subsection {(c) s entitled to a fair and just rental.
20 ) Crivitnat PeENaLTY.—Whoever fals to comply
21 with this section shal be imprisoned for not more than
22 three years and fined not more than $50,000- -
23 (2) TecHntcar ameENDMENT—The table of

24 sections at the beginning of subchapter M of such

© 00 N O 01 b
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chapter is amended by adding at the end the folow-

© 00 N O 0o b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

{B) CrERIcAL AMENDMENT—The table of
sections at the beginning of chapter 431 of sueh
title is amended by striking eut the Hem relat-
g to section 4501
(2) AIR FORCE AUTHORITY.—

A) RePea—7Seetion 9501 of title 106;

{B) CrERIcAL AMENDMENT—ThE table of
sections at the beginning of subehapter + of
chapter 931 of sueh title is amended by striking
out the Hem relating to seetion 9501

BOARD ON MOBHIZATION OF HINBUSTRIES

ESSENHAL FOR MHEHARY PREPAREDNESS:

{(a) CownsotibaTion AND REviSion oF AUTHOR-

&) AurHorrP—Subehapter V of chapter 148

of title 10, United States Code, as amended by sec-
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tion 3021(a)(1), 1s further amended by adding at
on Mebihzation of lndustries Essential

for Military Preparedness
The Secretary of Defense and the secretaries of the mili-
tary departments may each maintain a list of privately
owned plants in the United States; and the TFerritories;
Commonwealths, and possessions of the United States,
that are eguipped to manufacture for the armed forces
aFms oF ammunition; or parts thereof; and may; when the
Secretary of Defense of the Secretary concerned deter-
mines it necessary, obtain complete information of the
kinds of those products manufactured or capable of being
manufactured by each of those plants, and of the equip-

ment and capacity of each of those plants.

“b) Lists oF PLANTS CONVERHBLEE 0 ARMS AND
AmimonHON FAcToriES—The Secretary of Defense and
the secretaries of the military departments may each
maintain a list of privately ewned plants in the United
sions of the United States, that are capable of being read-
Hy transformed into factories for the manufacture of am-
munition for the armed forces and that have a capacity

S 1587 PCS
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sufficient to warrant conversien inrto ammunition plants
i time of war or when war is imminent, and may, when
the Secretary of Defense or the Secretary coneerned deter-
mines H neeessary; obtain complete information as to the
equipment of each of those plants.

“fe) ConvERston Peans—The Secretary of Defense
of the Secretary concerhed may prepare comprehensive
plans for converting each plant listed pursuant to sub-
section (b) inte a factory for the manufacture of ammuni-
tion or parts thereof.

“d) Boarp on MoBtLizaTion oF INDUSTRIES Es-
SENFHAE FOR MHAFARY PREPAREDNESS—The President
may appeint a nonpartisan Board en Mebilizatien of -
vide neeessary elerical assistance to erganize and coordi-
nate operations under this section and section 2538 of this

) CLERIEAE AMENDMENT—TRe table of see-
tions at the beginning of subchapter V of such chap-
ter, as amended by section 3021(a)(2), is further
amended by adding at the end the following new

42530. 4ndustrial mobilization: plants; lists; Board on Mobilization of tndustries
(b} REPEAL OF SUPERSEDED AUTHORITY.—

(1) ARMY AUTHORITY.—
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(A) RrEpPrar.—Section 4502 of title 10,

{B) CrERIcAL AMENDMENT—The table of
sections at the beginning of chapter 431 of sueh
title is amended by striking eut the Hem relat-
g to section 4502
(2) AIR FORCE AUTHORITY.—

A) RePEa—7Section 9502 of tite 16;

{B) CrERIcAL AMENDMENT—ThE table of
sections at the beginning of subehapter + of
chapter 931 of sueh title is amended by striking
13 out the Hem relating to seetion 9502

© 00 N O 0o B~ W N PP
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14 sec. 3023. PROCUREMENT FOR EXPERIMENTAL PURPOSES.
15 &) ConsotibATioN AND RewiSion oF AuTHOR-
16 +—

17 (1) AurHoriTy—Chapter 139 of title 10,
18 United States Code; is amended by adding at the
19 end the following new section:

20 “82373. Procurement for experimental purposes

21 “The Seeretary of Defense and the seeretaries of the
22 military departments may each buy erdnance; sighal; and
23 chemical warfare supphies, including parts and accessories,
24 and desighs thereof; that the Secretary of Defense of the
25 Secretary coneerned considers necessary for experimental
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1 or test purpeses i the development of the best supplies
2 that are needed for the national defense: Purchases under
3 this section may be made inside or outside the United
4 States by contract or otherwise: Chapter 137 of this title
5 applies when such purchases are made in guantity.”

6
7
8

10
11
12
13
14
15
16
17
18
19
20
21
22
23

) CLERIEAE AMENDMENT—TRE table of see-

tions at the beginning of such chapter is amended
by adding at the end the following new item:

(b} REPEAL OF SUPERSEDED AUTHORITY.—

) ARMY AUTHORIFY-—
A) RePEAL—TSection 4504 of title 106;
{B) CrERIcAL AMENDMENT—The table of
sections at the beginning of chapter 431 of sueh
title is amended by striking eut the Hem relat-
g to section 4504-
(2) AIR FORCE AUTHORITY.—
A) RePEa—7Seetion 9504 of title 106;
{B) CrERIcAL AMENDMENT—ThE table of
sections at the beginning of subehapter + of
chapter 931 of sueh title is amended by striking
ot the Hem relating to seetion 9504-
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(a) ARMY AUTHORITY.—
(1) RepeaL.—Section 4505 of title 10, United
) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginning of chapter 431 of such title
is amended by striking out the item relating to sec-
tion 4505.
(b} Atr Force AUTHORITY.—
) RereEAa—Section 9505 of title 10, United
(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of subechapter | of chapter
931 of such title 1s amended by striking out the item
relating to section 9505.

SEG: 3025 AVAHABHATY OF BERPARTFMENT OF DEFENSE

SAMPLES; BRAWANGS; INFORMATHION; EQUHP-
MENT; MATERIALS: ANB CERTAIN SERVUCES:

&) ConsotibATioN AND RewiSion oF AuTHOR-

H—

5 AvFHorRrP-—Subehapter M of chapter 148
of title 10, United States Code; as amended by see-
tion 3022(a)(1), 1s further amended by adding at

S 1587 PCS
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1 “§2540. Availability of samples, drawings, informa-
3 serviees
4 “a) AurHoriTv—The Secretary of Defense and the
5 secrctaries of the military departments; under regulations
6 preseribed by the Secrctary of Defense and when deter-
7 wined by the Secretary of Defense or the Seeretary eon-
8 eerned to be in the interest of national defense; may
9 each—
10 (1) sell; lend; or give samples; drawings; and
11 manufacturing or other information (subject to the
12 FHights of third parties) to any person or entity;

13 “2) sel or lend gevernment eguipment oF ma-
14 terials to any persen or entity—

15 (A for use in independent research and
16 development pregrams,; subject to the condition
17 that the equipment or material be used exclu-
18 sively for such research and development: of
19 “(B) for use inr demonstrations te a friend-
20 ly foreign goverhment: and

21 “(3) make available to any person or entity; at

22 ah appropriate fee; the services of any geverament
23 laberatory; center; rahge; or other testing facility for
24 the testing of materials; equipment; models; com-
25 puter software; and other items:
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sults of tests performed with services made available pur-
suant to subsection (a}{3) are confidential and may not
be disclosed outside the Federal Government without the
consent of the persons for whom the tests are performed.
testing under subsection (2)(3) shall be established in the
regulations prescribed pursuant to subsection (a). Such
fees may not be less than the direet costs invelved; includ-
salaries of personnel that are incurred by the United
States to provide for the testing:
services made avallable pursuant to subsection (a}{(3) may
be eredited to the appropriations or other funds of the ae-
(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of subehapter V of such ehap-
ter; as amended by section 3022(a)(2); is further
amended by adding at the end the following new
{b) CoNFORMING AMENDMENTS—
) ExEmPFHON FROM ADVERTISING REQUHRE-
MENF—Section 2314 of title 10, United States
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{2) REPEAL ©F SUPERSEDED ARMY AUFTHOR-
1Ty —Chapter 431 of title 10, United States Code,
is amended—
(A} by striking eut sections 4506; 4504
and 4508; and
(B) in the table of sections at the begin-
ning of such chapter; by striking out the items
relating to such sections.
(3) REPEAL OF SUPERSEDED AIR FORCE AU-
FHoRIF-—Subehapter + of chapter 931 of title 10;
(A) by striking out sections 9506 and
9507; and
(B) in the table of sections at the begin-
ning of such subehapter; by striking out the
items relating to such sections:

SEC: 3026- RERPEAL OF BURPHICATHVE GENERAL PROCURE-

MENT AUTHORITY-
@) ARMY AUTFHORIFY-—
) Repeat—-Section 4531 of title 10; United
) CLERIEAL AMENDMENT—TRe table of see-
tions at the beginhing of chapter 433 of such title
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s amended by striking out the Hem relating to see-
tion 4531
B} AR Foree AuFHORIFP-—

) Repeat—-Section 9531 of title 10; United

) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 933 of such title
s amended by striking out the Hem relating to see-
tion 9531

SEC: 30274 REPEAL OF AUTHORITY 7O BELEGATE FHE PRO-

CUREMENT OF ARMY RATHONS-

{a) REPEAL—Section 4533 of title 10; United States

(b} CreErtcat AMENDMENT.—The table of sections

at the beginning of chapter 433 of such title is amended
by striking eut the Hem relating to section 4533

SEG: 3028: REPEAL OF AUTHORIY 70 PURCHASE EXCER-

TIONAL SUBSISTENCE SUPPLIES WITHOUT
ADVERTFISING-
(@) ARMY AUTHORITY.—
) Rerea—Section 4535 of title 10, United
(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of chapter 433 of such title
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s amended by striking out the Hem relating to see-
tion 4535-
B} AR Foree AuFHORIFP-—

) Repeat—-Section 9535 of title 10; United

) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 933 of such title
s amended by striking out the Hem relating to see-
tion 9535.

SEC: 3029: RERPEAL OF AUTHORITY TO OBTAIN ASSISTANCE

OF UNATED STATES MAPPING AGENCIES:
@) ARMY AUTFHORIFY-—
) Repeat—-Section 4537 of title 10; United
) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 433 of such title
s amended by striking out the Hem relating to see-
tion 4537
b)Y AR ForeE AUTHORIFY-—
) RePeat—-Section 9537 of title 10; United
) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 933 of such title
is amended by striking out the item relating to see-
tion 9537
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(@) ARMY AUTHORITY.—
) RePeat—-Section 4538 of title 10; United
) CLERIEAE AMENDMENT—TRE table of see-
tions at the beginhing of chapter 433 of such title
is amended by striking out the item relating to see-
tion 4538-
(b} Atr Force AUTHORITY.—
) Repea——Section 9538 of title 10, United
(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of chapter 933 of such title
s amended by striking out the Hem relating to see-
tion 9538-

SEG: 303% GRATUHOUS SERVUHCES OF OFHCERS OF GER-

FAIN RESERVE COMPONENTS:

{(a) CownsotibaTion AND REviSion oF AUTHOR-

H—

& AuvTHertP—=Chapter 1t of Hitle 10;
United States Code, is amended by inserting after
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1 =8279. Gratuitous services of officers of certain re-
2 serve components
3 “The Secretary of Defense and the secretaries of the
4 military departments may each aceept the gratuitous serv-
5 iees of officers of the Army Reserve; Naval Reserve; Al
6 Force Reserve, and Marine Corps Reserve in the enrolling,
7 erganizing; and training of members of such reserve com-
8 penents or the Reserve Officers’ Training Cerps; oF
9 consulting on matters relating to the armed forces.”.
10 ) CLERIEAE AMENDMENT—TRE table of see-
11 tions at the beginning of chapter 11 of such title is
12 amended by inserting after the item relating to sec-
13 tion 278 the following new item:

“See. 279. Gratuitous services of officers of certain reserve components--

14 {b) REPEAL 6F SUPERSEDBED PROVISIONS—

15 (1) ARMY AUTHORITY.—

16 A) RePEA——Section 4541 of tite 16;
17 United States Code; is repealed:

18 {B) CrERIcAL AMENDMENT—ThE table of
19 sections at the beginning of chapter 433 of sueh
20 title is amended by striking out the Hem relat-
21 g to section 4541

22 (2) AIR FORCE AUTHORITY.—

23 A} Repea—Section 9541 of title 10;

24 United States Code; is repealed-

S 1587 PCS
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{B) CrERIcAL AMENDMENT—ThE table of

sections at the beginning of chapter 933 of such
title is amended by striking eut the Hem relat-
ing to seection 9541

&) DEFtvTFIoN oF CoNFRACTOR—Section 9511(8)

of title 10; United States Code; is amended—

(1) by striking out “or” at the end of subpara-
graph (A); and

(2) by inserting before the period at the end the
folowing: 5 or {C) who owns or controls; or will
ewh or control; new ofF existing aireraft and whe; by
contract; commits seme or al of such atreraft to the
b) ConsotibATion oF PrRowvisions RELATING FO

ConTrACTuAL COMMITMENT OF AIRCRAFT.—Subchapter
H of chapter 931 of such title is amended—

) by redesignating subsections {b) and {¢) of
section 9512 as subsections (¢) and (d); respectively;
(2) by redesignating subsection (a) of section
9513 as subsection (b) and transferring suech sub-
section {as seo redesignated) to section 9512; and -
(3) by redesignating subsection (b} of section
9513 as subsection {e) and transferring sueh sub-
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section (as so redesignated) to the end of section
9512;

4) in subsection {€) of section 9512; as redes-
ignated by paragraph (1); by striking eut ~the terms
reguired by section 9513 of this title and™;

(5) in subsection {e) of section 9512; as redes-
ignated and transferred to such section by para-
graph (3), by striking out “‘under section 9512 of

(6) by striking out the heading of section 9513.
{e) Ust oF MHTARY INSTALEATIONS BY CONTRAE-

© 00 N O 0o B~ W N PP
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TORS.—
14 (1) AutHoriTy.—Subchapter H of such chap-
15 ter; as amended by subsection (b); is further amend-
16 ed by adding at the end the following new section
17 9513:

18 “§9513. Use of military instalations by Civil Reserve
19 Air Fleet contractors

20 “(a) ConTracT AutHoriTy.—(1) The Secretary of
21 the Air Foree—

22 “A) may, by contract entered into with any
23 contractor; autherize such contractor to use one or
24 more Air Foree instalations designhated by the See-
25 retary; and
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“(B) with the consent of the Secretary of an-
other military department; may; by contract entered
inte with any contracter; autherize the contractor to
use ehe of more ihstallations; desighated by the See-
retary of the Air Force, that is under the jurisdic-
tion of the Secretary of such other military depart-
ment
“(2) The Secretary of the Air Force may include in
the econtract such terms and conditions as the Seeretary
determines appropriate to promeote the natienal defense or
to protect the interests of the United States.
under subsection (a) may authorize use of a designated
tnstallation as a weather alternate, a technical stop not
tavelving the enplaning or deplaning of passengers oF
carge; oF; i the case of an instalation within the United
any other provision of the law; the Secretary may establish
different levels and types of uses for different installations
and may provide in contracts under subsection (a) for dif-
ferent levels and types of uses by different contractors:
withstanding the provisions of section 1107(b} of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1507(h)); and any
ether provision of law, ameounts collected ih a fiscal year
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from a contractor for services of supphes oF as landing
fees or other charges authorized to be collected for use
of an installation under a contract entered into under sub-
section (a) shall be credited to an appropriation for such
contractor agrees to indemnify and hold harmless the Air
any installation covered by the contract) from all actions,
suits; or claims of any sort resulting from, relating to; or
arisihg out of any activities conducted; or SerHEes oF sup-
“{e) ResErRvAHON oF RicHF Fo Exerube Con-
providing prior notice; deny access to an instalation des-
ignated under the contract when the Secretary determines
that it is necessary to do so in order to meet military ex-
) CLERIEAE AMENDMENT—TRE table of see-

tions at the beginning of subchapter 1 of such chap-

ter is amended by striking out the item relating to
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9513 Use of military installations by Civil Reserve Air Fleet contractors--
SEC. 3033 REPEAL OF NAVY AUTHORITY REGARDING RE-
SEARCH AND DEVELOPMENT, PROCURE-
MENT; AND CONSTRUCTION OF GUIDED Mis-
SHES.

&) REPEAL oF OBSoLEFTE AuUTHORIF-—Seetioh
7201 of title 10, United States Code, is repealed.

(b} CreErtcat AMENDMENT.—The table of sections
at the beginning of chapter 631 of such title is amended
by striking out the ttem relating to section 7201.

&) BExerancE AuTHorF-—Subehapter H of chap-
ter 138 of title 10, United States Code, is amended by

“a) INFERNATIONALE EXEHANGE AGREEMENTS AY-
THorizED.—The Secretary of Defense is autherized to
enter into agreements with the goverhments of allies of
of the Department of Defense and military and civilian
sctentific personnel of the defense miunistries of such for-

eigh governments.
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“(h) AssioNmENT OF PERsonnEL.—Pursuant to an

agreement entered into under subsection (a), personnel of
the defense ministry of a foreign goevernment may be as-
signed to positions i the Department of Defense, and per-
sonnel of the Department of Defense may be assigned to
positions in the defense ministry of that foreign govern-
ment: An agreement for the exchange of persennel en-
gaged in research and development activities may provide
for assignment of such personnel to pesitions in private
industry that support the defense ministry of such foreign
government. A specific position and the individual to be
assigned to that pesition shall be acceptable to both gov-
ernments:

“(c) RECIPROCHTY OF PERSONNEL QUALIFICATIONS
ReoutreD—FEach goverament shall be reguired under an
agreement autherized by subseetion (a) to provide person-
sentially equal to these of the persennel provided by the
other government.
erpmment shall pay the salary; per diem; eost of Hving; trav-
el cost of language or other training, and other costs (ex-
cept for cost of temporary duty directed by the host gov-
erament and cests ineident to the use of host government
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personnel in accordance with the laws and regulations of
such government that pertain to such matters.”’.

{b) CLERtcAE AMENDMENT—The table of sectiens
at the beginhing of subehapter H of such chapter is
amended by adding at the end the felowing new Hem:
2350} Exchange of scientific personnel
SEC. 3035. REPEAL OF AUTHORIFY FOR SECREFARY OF

THE NAVY TO PROVDE FEMPORARY RELIEF
FOR CONTRACTORS AND CONTRACTOR EM-
PLOYEES FROM LOSSES CAUSED BY ENEMY
ACTFION:

(a) RePEAL . —Section 7213 of title 10, United States

{b) CLERtcAE AMENDMENT—The table of sectiens
at the beginning of chapter 631 of such title is amended
by striking out the Hem relating to seetion 7243-

SEC. 3036. REPEAL OF AUTHORITY FOR SECREFARY OF
THE NAVY TO SELL DEGAUSSING EQUIR-
MENT-

(&) RerEA—Section 7230 of title 10; United States

(b} CreErtcat AMENDMENT.—The table of sections
at the beginning of chapter 631 of such title is amended
by striking out the Hem relating to seetion 7236-
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SEC. 3037. REPEAL OF AUTHORITY FOR ALTERNATIVE USE

OF APPROPRIATIONS FOR CONSTRUCTION
OR CONVERSION OF VESSELS:

&) ReEPEAE—Section 7296 of title 10, United States

b} CLERtcAE AMENDMENT—The table of sectiens
at the beginning of chapter 633 of such title is amended
by striking eut the item relating to seetion 7296-

SEC. 3038: REPEAL OF AUTHORITY FOR CONVERSION OF
COMBATANT AND AUXHIARY NAVAL VES-
SELS:

(a) REPEAL.—Section 7298 of title 10, United States

{b) CLERtcAE AMENDMENT—The table of sectiens
at the beginning of chapter 633 of such title is amended
by striking out the Hem relating to seetion 7298:

SEC. 3039. CONSTRUCTION OF COMBATANT AND ESCORT
VESSELS AND ASSIGNMENT OF VESSEL
PROJECTS:

(a) REPEAL OF OBSOLETE AND INTERNALLY INCON-
stsTENT PrRowvistons—Section 7299a of title 10; United
States Cede; is amended—

D) by striking eut subsection (a); and
2) by redesighating subsections (b)Y and {&) as
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{b) Conrormine AMENDMENT—Subsection (b) of
such section, as redesignated by subsection (a}(2), is
amended in paragraph (2) by striking eut “subsection (&)

or—
SEC. 3040. REPEAL OF REQUIREMENT FOR ESTIMATES N
CONNECTION WiTH BIDS ON CONSTRUCTION
OF NAVAL VESSELS:
(a) Repeat.—Section 7301 of title 10, United States
b} CLERtcAE AMENDMENT—The table of sectiens
at the beginning of chapter 633 of such title is amended
by striking eut the item relating to section 7301
SEC: 3041 REPEAL OF REQUIREMENT FOR CONSTRUCTION
OF VESSELS ON PACH-IC COAST-
(&) REPEAL—Section 7302 of title 10; United States
(b} CreErtcat AMENDMENT.—The table of sections
at the beginning of chapter 633 of such title is amended
by striking out the ttem relating to section 7302.
&) CoNsotibATioN AND REwiSioN oF AuLTHOR-
1Y —
& AurHerIP-—Section 7304 of Hte 10
United States Code; is amended to read as follews:
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“fa)y FrRIENMAE Exattination oF VESSEES Re-
outRED—The Seeretary of the Nawy shall desighate
boards of naval officers to examine all naval vessels, In-
cluding unfinished vessels. Each vessel shall be examined
at least ence every three years if practicable:
ignated under subsection (a) shall recommend to the Sec-
retary of the Navy in writing which vessels; if any; should
be stricken from the Naval Vessel Register. In making
a vessel is unfit for service or whether an unfinished vessel
cannot be finished without disproportionate expense.
coneurs with a beard’s recommendation that a vessel be
shall strike the name of that vessel from the Naval Vessel
Register-
retary of the Navy shall appraise each vessel stricken from
the Naval Vessel Register-
the Seeretary may sell a vessel stricken from the Naval
Vessel Register.
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1 “02) A vessel stricken from the Naval Vessel Register
2 and net subject to dispesition under any other law, may
3 be sold at public sale to the highest acceptable bidder; re-
4 gardless of the vessel's appraised value; after being adver
5 tised for sale for a period of not less than 30 days:
6 “(3) H the Secretary determines that the bid prices
7 received after advertising are not reasenable and that
8 readvertising will serve no useful purpese, the vessel may
9 be sold by negotiation to the highest acceptable offeror;
10 but enly H—
11 LAY each responsible bidder has been netified
12 of the intent to negotiate a sale of the vessel and has
13 been givenr a reasenable oppertunity te negotiate
14 with the Seeretary for the purchase of that vessek
15 ahd

16 “(B) the negetiated price—

17 “f) is higher than the highest rejected
18 price of any responsible bidder; or

19 “{i) is reasenable and is in the natienal
20 rterest:

21 “H OFHER FRANSFERS—(L) Fhe Secretary of the
22 Navy is authorized to transfer, by gift or otherwise, any
23 vessel stricken from the Naval Vessel Register or any cap-
24 tured vessel to—

S 1587 PCS



© 00 N O O B~ W N PP

N N DN DN DD DN P PP PPk PR PP
o A W N P O ©W 00 N O 0o b W N B O

190
“A) any State; Commenwealth; or pessession
of the United States; or to any municipal corpora-
“(B) the District of Columbia; or
=G} any not-forprofit or nenprofit entity:

“2 A transfer under paragraph (1) shall be made
at no cost to the United States and may net be made uh-
less the transferee agrees to maintain the vessel in a condi-
tion satisfactory to the Secretary of the Nawy
Secretary of the Navy is authorized to use for experi-
mental purpeses any vessel stricken from the Naval Vessel
Register. A vessel so used shall first be stripped to the
stripping the vessel shal be credited to appropriations
avaHable for the procurement of the scrappihg Services
needed for stripping of that vessel. Excess receipts shall
be depesited into the general fund of the Treasury:
sions of title 11 of the Federal Property and Administra-
tive Services Act of 1949 (40 U.S:C. 481 et seq) do not
apply to the disposttion of a naval vessel under this sec-
tion.
sion of law, no battleship, aircraft carrier, cruiser, de-
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1 stroyer; or submarine of the Navy may be seold; trans-
2 ferred, or otherwise disposed of, unless the Chief of Naval
3 Operations eertifies that it is not essential to the defense
4 of the United States.”.

5 (2) CLERtCAL AMENDMENT.—The item relating
6 to such section in the table of sections at the begin-
7 ning of chapter 633 of such title ts amended to read
8

as folews:
“7304. Fitnass of vessals: examination; striking from Naval Vessel Register: dis-
9 (b} REPEAL OF SUPERSEDED PROVISIONS.—
10 ) Repeat—Sections 7305; 7306; 73064 and
11 7308 of title 10, United States Code, are repealed.
12 (2) CLERICAL AMENDMENT —The table of sec-

13 tions at the beginning of chapter 633 of such title
14 is amended by striking eut the Hems relating te suech
15 sections:

17 BATANT VESSELS:
18 (a) Repeat.—Section 7310 of title 10, United States
19 Cede; is repealed:

20 {b) Crertcat AMENDMENT.—The table of sections
21 at the beginning of chapter 633 of such title is amended
22 by striking out the Hem relating to sectien 7310
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1 SEC. 3044. NAVAL SALVAGE FACH-ITIES.

2 &) ConsotibATON oF AuTHoRIF-—Chapter 637
3 of title 10; United States Cede; is amended—

4 5 i seetion 1361—

5 (A) in subssction (a). by inserting “Au-
6 FHorRtTr Jo ProwibE FacttHES BY Con-
8 {B) in subsection (b); by inserting “Con-
9 FRACFS AFFECHNG THE DEPARTMENT ©F
10 TransporTATION—" after “(b)": and

11 €S} in subsection {6)—

12 ) by inserting “LiMITATION ON
13 Term ConTracTs.— after “(c): and
14 ) by striking eut “under this see-
15 tionr” and inserting i Hew thereof “under
16 subseetion {a)y >

17 2) by designating the text of section 7362 as
18 subsection (&) and transferring sueh text; as se des-
19 ighated; to the end of section 7361 of title 16
20 United States Code;

21 3) 1 subsection {d) of seetion 7361 of such
22 title; as so desighated and transferred; by serting
23 befere “The Secretary” the following: “CoMMEREIAL
24 Uske oF Navat VESSELS ANB EQUIPMENT—

25 4) by designating the text of section 7363 as
26 subsection (e} and transferring sueh text; as so des-
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ignated; to the end of section 7361 of title 10;
(5) in subsection {e) of section 7361 of such
title, as so designated and transferred, by inserting
(6) by designating the text of section 7365 as
subsection (f) and transferring such text, as so des-
ignated; to the end of section 7361 of title 10;
(7) in subsection (f) of section 7361 of such
title; as se designated and transferred; by inserting
£8) by designating the text of section 7366 as
subsection {g) and transferring such text, as so des-
ignated, to the end of section 7361 of title 10,
{9) i subsection {g) of section 7361 of such

title; as so designated and transferred—
A) by inserting before “Not more than™
{B) by striking out “this chapter” and in-
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(10) by designating the text of section 7367 as
subsection (h) and transferring such text, as so des-
ignated; to the end of section 7361 of title 106;

(11) in subsection (h) of section 7361 of such
title; as se desighated and transferred—

and

(12) by striking out the section headings for

13) by striking eut the heading for section

=5 7361 Nawy suppert for salvage eperations™;

and

(14) in the table of sections at the beginning of
such chapter—

Ay by striking out the item relating to
and
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(B) by striking out the items relating to
Subtitle Db—Department of Defense
Coemmerctal and Hhdustrial Ae-
&) ConsotibATioN AND REwiSion oF AuTHOR-
1Ty —
&) AurHorrP—Subehapter MV of chapter 148
of title 10, United States Code; as amended by see-
tion 3025(a)(1), is further amended by adding at
“§2541. Factories and arsenals: manufacture at

“(a) The Secretary of Defense or the Secretary of
a miitary department may have supphies needed for the
Department of Defense or such military department; as
the case may be, made in factories or arsenals owned by
the United States:

“(b) The Secretary of Defense or the Secretary of
United States arsenal that such Seeretary considers un-

(2) TecHntcar ameENDMENT—The table of
sections at the beginning of subchapter V of such
chapter; as amended by seetion 3025(a)(2); is fur-
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ther amended by adding at the end the following

(b} REPEAL OF SUPERSEDED AUTHORITY.—

N

3

4 ) ARMY AUTHORIFY-—

5 A) ReEPEAL—TSection 4532 of tite 10;
6 United States Cede; s repealed-

7 {B) CrERIcAL AMENDMENT—The table of
8 sections at the beginning of chapter 433 of sueh
9 title is amended by striking eut the Hem relat-

10 ing to section 4532

11 (2) AIR FORCE AUTHORITY.—

12 (A) RepeaL.—Section 9532 of title 10,
13 United States Code; is repealed:

14 {B) CrERIcAL AMENDMENT—ThE table of
15 sections at the beginning of chapter 933 of such
16 title is amended by striking out the item relat-
17 Ing to section 9532.

18 SEC. 3052. ACCOUNTING REQUIREMENT FOR CONTRACTED
19 ADVASORY AND ASSISTANCE SERVICES:

20 (a) Funbine To Be loenTiFED i BUDGET —Sec-
21 tien 1105 of title 31; United States Cede; is amended by
22 adding at the end the following new subsection:

23 L) Fhe Director of the Office of Management
24 and Budget shall establish the funding for consulting serv-
25 iees for each department ahd ageney as a separate object
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1 elass i each budget annually submitted to the Cengress
2 under this section.

3

“2) Feor purpeses of this subsection; consulting serv-

4 iees inelude—

5

© 00 ~N O
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13

SERHEES;

g routine engineering services such as autemated
tracts); and

b} REPEAL oF Seuree LAaw—Section 512 of Pub-

14 tie Law 102-394 (106 Stat: 1826) is repealed:

15
16
17
18
19
20
21

{e) REPEAL oF SUPERSEBED PRoVISION—
(1) Dob speciFic taw.—Section 2212 of title
) CLERIEAE AMENDMENT—TRe table of see-
tions at the beginhing of chapter 131 of such title
s amended by striking out the Hem relating to see-
tion 2212
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Subtitle E—Fuel- and Energy-
Related Laws
FOR STORAGE; HANDLING:, OR DISTRIBU-
FION:
{(a) RevistoN oF AuTHORITY.—Section 2388 of title
(1) by striking out subsections (&) and (h) and
“fay AurHorFr o CoNFRACTF—The Seeretary of
Defense and the Seeretary of a military department may
each contract for storage facilities for, or the storage, han-
dling; or distribution of; Hquid fuels and natural gas:
“tby PeErtob oF ConTRAcTF—The period of a eon-
tract entered into under subsection (a) may not exceed
5 years: Heowever; the contract may provide optiens for
the Secretary to renew the contract for additional periods
of not more than 5 years each, but not for more than a
total of 20 years:; and
{b) CLERIEAE AMENDMENTS—
(1) Secrion HEaDinNG—The heading of such
section is amended to read as follews:
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(2) TaBrLE oF secTions—The item relating to
sueh section in the table of sections at the beginning
of chapter 141 of title 10; United States Cede; is

amended to read as follows:

SEC. 3062. ACQUISITION OF PETROLEUM AND NATURAL
{a) AcquisiFion: SALE: AND ExeHANGE oF NATo-
RAE GAs—Section 2404 of title 10; United States Code;
is amended—
) in subsection {a)—
(A) i the matter abeve paragraph (1) by
(B} in paragraph (Hh—
) by inserting “of natural gas mar-
ket conditions; as the case may be~ after
G by inserting “of acquisition of
tion of petroleum™ and
(C) in paragraph (2); by inserting ~or Aat-
ural gas; as the case may be” after “petro-
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b} Exranston oF ExeHaANGE AUTHORIF-—Sub-
section () of such section ts amended to read as follows:
“e) ExcHanceE AuTHoriTY.—The Secretary of De-
natural gas; eF natural gas-related services by exchange
of petroleum, petroleum-related services, natural gas, or
{e) SALE oF PETRotEUM AND NATURAE GAS—Sueh
section is amended—
) by redesighating subsection {d) as sub-
(2) by inserting after subsection (c) the follow-
“ AuvrHorirr Fo Sett—The Seeretary of De-
fense may sell petroleum or natural gas of the Department
of Defense if the Secretary determines that the sale would
be in the public interest. The proceeds of such a sale shall
be credited to appropriations of the Department of De-
fense for the fiscal year in which received and shal be
avallable for such fiscal year for the acquisition of petro-
leum, petroleum-related services, natural gas, or natural
{e) FECHNEAL AND CLERICAE AMENDMENTFS—
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(1) SuBSECTION CAPTIONS—Section 2404 of
(B) in subsection (b), by inserting “Score
(C) i subsection (e}, as redesignated by
subsection {c}(1), by inserting “PETROLEUM
&) Secron HEABHNG—The heading of such

section is amended to read as follews:
thority to waive contract procedures; ac-
3) FAaBLE oF sectHons—The Hem relating to
such section 1 the table of sections at the beginning
of chapter 141 of title 10, United States Code, is

amended to read as follows:

22404 Acguisition of petroleum and natural gas: authority to waive contract
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Subtitle F—Fiscal Statutes
SEC: 3071 DISBURSEMENT OF FUNDS OF MILITARY DE-
PARTMENT FO COVER OBLIGATIONS OF AN-
OTFHER AGENCY OF DERPARTMENT OF DE-

FENSE-

Subseetion {e}(2) of section 3321 of title 3%, United

Subtitle G—MiseelHaneods

Section 2202 of title 10; United States Code; is
amended to read as follews:

“TFhe Seeretary of Defense shall preseribe regulations
governing the performance within the Department of De-
fense of the proecurement; production; warehousing, and
Department of Defense -

SEGC: 3082 REPEAL OF PROVASIONS FOR FHE ENCOURAGE-
MENTF oF AVHATON-

(@) RePEA—Chapter 135 of title 10; United States

b} CeErteat AMENDMENT—The tables of chapters
at the beginning of subtitle A of such title and the begin-
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ning of part P of such subtitle are amended by striking
eut the Hem relating to chapter 135-
SEC- 3083. REPEAL OF REQUIREMENTS REGARDING PROD-
UCT EVALUATION ACTIITIES:
&) RePEAE—Section 2369 of title 10, United States
b} CLERtcAE AMENDMENT—The table of sectiens
at the beginning of chapter 139 of such title is amended
by striking eut the item related to section 2369-
SEC. 3084. REPEAL OF PRICE ADJUSTMENT AUTHORITY
AND PURCHASE AUTHORITY RELATING FO
THE PROCUREMENT OF MHLK-
&) RePEA—Section 2389 of title 10, United States
{b) CLERtcAE AMENDMENT—The table of sectiens
at the beginning of chapter 141 of such title is amended
by striking eut the Hem related to seetion 2389-
SEC. 3085. CODIFICATION AND REVASION OF LIVHTATION
ON LEASE OF VESSELS; AIRCRAFT; AND VEHI-
CLES:
&) EiFATON—
(1) INn eeneErat.—Chapter 141 of title 10,
United States Cede; is amended by adding at the
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1 “§2410e- Lease of vessels; aireraft: and vehicles

2 “Fhe head of an ageney named in paragraph (1) (2
3 3); or {4) of section 2303(a) of this title may net enter
4 ihto any contract with a term of 18 moenths oF mere; of
5 extend of renew any centract for a term of 18 menths
6 or more, for any vessel, aircraft, or vehicle, through a
7 lease; charter, or simHar agreement without previeusly
8 having considered all eosts of such lease {ineluding esti-
O mated termination hability) and determined in writing
10 that such lease is in the best interest of the Government
11 (2) CLERICAL AMENDMENT.—The table of sec-
12 tions at the beginning of such chapter is amended
13 by adding at the end the following:

14 b} REPEAL oF SUPERSEDED PRowviston—Seetioh
15 9081 of Publiec Law 101165 (103 Stat: 1144 10 U.S.C

16 2401 note) is repealed.
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TITLE IV—SIMPLIFIED ACQUISI-
HON JFHRESHOED AND SO-
CHOECONOMICG, SMALLE BUSH
NESS, AND MISCELLANEOUS
EAWS
Fhreshold
PART I—ESTABLISHMENT OF THRESHOLD
(&) Ferm DEFNED—Section 4(11) of the Office of
amended to read as follews:
1996, contracting activities shall continue to report pro-
edrement awards with a dollar value of at least $25;000;
but fess than $100-000; in conformity with the procedures
for the reperting of a contract award in excess of $25,000
that were i effect on Oectober 45 1992
PART H—SIMPLIFICATION OF PROCEDURES
Fhe Office of Federal Procurement Policy Act (41
U-S.C. 401 et seq) is amended by adding at the end the
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“SHAPEHHED ACQUISIHON PREEEDURES

“Sec. 29, (a) In order to promote efficiency and
econemy h contracting and to aveld unheecessary burdens
contracts for acquisition of property and services that are

“(b) A propesed purchase or contract for an amount
abeve the simplified acquisition thresheld may net be di-
vided into several purchases or contracts for lesser
amounts in order to use the simplified acguisition proce-
dures required by subsection (a)-

“te} In using simplified e
head of an executive agency shall promote competition to

Section 156(}) of the Small Business Act (15 U.S.C.
644(})) is amended to read as follows:

“y) Each contract for the procurement of goods
and services that has an anticipated value not in excess
to simplified acquisition procedures preseribed pursuant to
section 29 of the Office of Federal Procurement Policy
Act shal be reserved exelusively for small business eon-
cerns unless the contracting officer ts unable to obtain of-
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fers from two or mere small business concerns that are
regard to the guality and delivery of the goeds oF services
being proeured:

(2} 1n carrying out paragraph (1); a contracting of-
ficer shal consider a responsive offer timely received from
an ehigible small business efferor-

“(3) Nothing in paragraph (1) shall be construed as
precluding an award of a contract with a value net in ex-
cess of the simplified acquisition threshold under the au-
thority of section 8(a) of this Act, section 2323 of title
10; United States Code; or section 712 of the Business
Opportunity Development Reform Act of 1988 (Public

“4) 1 utihzing procedures referred to in paragraph
mit, provide for the use of fast payment terms and dis-
bursement of payment through electronic fund transfer-

(a) ConTinuATION OF ExisTing NoTice THRESH-
otbs—Subsection (o) of section 18 of the Office of Fed-
ed—
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(1) in paragraph (1) by striking eut ~the small
(2) in paragraph (3XB); by inserting after
HBY' the following: “in the case of a contract or
order expected to exceed the simplified aequisition
(b} ConTENT OF NoTice—Subsection (b) of such

section is amended—

(1) by striking out “and” at the end of para-
graph (4);

2) by striking out the period at the end of
paragraph (5) and nserting in hieu thereof a semi-
colon; and

(3) by adding at the end the following:

“(6) in the case of a contract i1 an ameunt es-
timated to exceed the $25,000 but not to exceed the

“(A) a description of the procedures to be

used in awarding the contract; and
“{B) a statement specifying the periods for
to take the necessary preaward and award ac-
{e) NoTieE UNDBER FHE SMALE BusiNESs AeF—
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(1) CONTINUATION OF EXISTING NOTICE

FHRESHOLDS.—Subsection (e) of section 8 of the
(A} in paragraph (1); by striking out ~the
(B) in paragraph (3XB); by inserting after
“(B)" the following: ““in the case of a contract
or order estimated to exceed the simplified ac-
(2) ConTENT oF nNoTice—Subsection () of
such section is amended—
Ay by striking out “and” at the end of
paragraph (4);
(B) by striking out the peried at the end
of paragraph (5) and inserting  heu thereof a
{C) by adding at the end the following:
{6} n the case of a contract in an ameunt es-
timated to exceed the $25,000 but not to exceed the
“LA) a deseription of the procedures to be
used in awarding the contract; and
“{B) a statement specifying the periods for
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to take the necessary preaward and award ae-

PARF HH—INAPPHICABHHY OF LAWS 1O ACOUL-
SHHONS NOF N EXCESS OF SIMPEHAHED AC-
QUHSIHHON FHRESHOLD

Subpart A—Generally
SEC:. 4021 INARPPHICABHIFY OF FUTURE ENACTFED PRO-
CUREMENT LAWS TO CONTRACTS NOT EX-
CEEDING THE SIMPLIFIED ACOUISHHON
FHRESHOLD-
The Office of Federal Procurement Policy Act (41

U.S.C. 401 et seq); as amended by section 4011, is fur-

ther amended by adding at the end the following Rew see-

“Sec. 30. (a) In GenErar.—The applicabihity of a
provision of law described in subsection (b) to contracts
be waived on a class basis in the Federal Acquisition Reg-
ulation. Such a waiver shall not apply to a provision of
law that expressly refers to this section and prohibits the
waiver of that proviston of law.

“(b} REFERENCED Law.—A provision of law referred
to in subsection (@) is any provision of law enacted after
the date of the enactment of the Federal Acqguisition
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Streamlining Act of 1993 that, as determined by the Ad-
procurement of property or services by the Federal Gov-
SEC: 4031 INAPPLICABHITY OF REQUIREMENT FOR CON-
FRACT CLAUSE REGARDING CONTINGENT
FEES:

Section 2306(h) of title 10, United States Ceode; is
section does not apply to a contract that is not in exeess
SEC: 4032. INAPPLICABHITY OF PROHHBITION ON LHIHTING

SUBCONTRACTOR BIRECTF SALES Fo FHE
UNITED STATES:

Section 2402 of title 10, United States Code; is
amended by adding at the end the following new sub-

“fe) Fhis section does not apply to a eontract that
is not in excess of the simplified acquisition thresheld {as
defined in section 4(11) of the Office of Federal Proeure-
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SEC. 4033. INAPPLICABILITY OF AUTHORITY TO EXAMINE

BOOKS AND RECORDS OF CONTRACTORS:

Section 2313 of title 10; United States Cede; as
amended by section 2201; is further amended by adding
at the end of subsection {e) the folowing:

“2) A eontract that is not in exeess of the sim-
SEG: 4634 INAPPUHCABHITY OF REQUIREMENT FO 1BEN-
TFIFY SUPPLIERS AND SOURCES OF SUPPLIES:

Section 2384(h) of title 10, United States Cede; is
amended by adding at the end the following new para-
graph:

(3} The regulations prescribed pursuant to para-
graph (1) do not apply to a contract that does not exceed
4(11) of the Office of Federal Procurement Policy Act (41
SEC: 4035. INAPPLICABHITY OF PROHHBITION AGAINST

DOING BUSINESS WiTH CERTAIN OFFERORS
OR CONTRACTORS:

Section 2393(d) of title 10, United States Cede; is
amended in the second sentenee by striking eut “abeve”
of the simplified acquisition thresheld {as defined in see-
tion 4(11) of the Office of Federal Procurement Poliey
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SEC- 4036 INAPRPHICABHATY OF PREFERENCE FOR USE OF

UNHED STATES VESSELS FOR TFRANSPORT-
ING SUPPLIES OF THE ARMED FORCES:

Section 2631 of title 10, United States Code; is
sentence does not apply to a contract for the transper
tation of these supplies by sea #f the contract dees not
section 4(11) of the Office of Federal Proeurement Peoliey
SEC: 4041 INAPPLICABHITY OF REQUIREMENT FOR CON-

FRACT CLAUSE REGARDING CONTINGENT
FEES:

Section 304(a) of the Federal Property and Adminis-
trative Services Aet of 1949 (41 U.S.C. 254(a)) is amend-
ed by adding at the end the following: “The preceding sen-
tence does not apply to a contract that is pet in excess
SEG: 4042 INARPPHCABHATY OF PROHIBIHON ON EHIVHING

SUBCONTRACTOR DIRECT SALES FO FHE
UNITED STATES:

Section 303G of the Federal Property and Adminis-
trative Services Act of 1949 (41 U-S.C. 253¢) is amended
by adding at the end the fellowing new subsection:
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“fe) Fhis section does not apply to a contract that
is net in exeess of the simplified acquisition threshold-
SEG: 4043 INARPPHCABHAITY OF AUTHORIY 7O EXAMINE

BOOKS AND RECORDS OF CONTRACTORS-

Section 304B of the Federal Property and Adminis-
trative Services Act of 1949. as added by section 2251(a);
is amended by adding at the end of subsection (e} the fol-

*(2) A contract that ts net in excess of the sim-
SEG: 405 INARPPHCABHITY oF HHMIHATHON ON USE OF
FUNDS FO INFLUENCE CERTAIN FEDERAL

ACTIONS.

Section 1352(e}2MB) of title 31, United States
defined in section 4(11) of the Office of Federal Procure-
SEC. 4052. INAPPLICABHTY OF REQUIREMENT FOR CON-

FRACT CLEAUSE RELATHNG O KICKBACKS:

Section 7 of the Anti-Kickback Aet of 1986 (41

U.S.C. 57 is amended by adding at the end the following
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“{e) Subsections {a) and (b) do not apply to a prime

contract that is not in excess of the simplified acquisition
threshold {as defined in section 4(11) of the Office of Fed-
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SEG: 4053 INAPPHICABHITY OF FHE MHEER ACGT 7O CON-

TFRACTS BELOW TFHE SHURLIFIED ACQUISH
TION FHRESHOLD-
(@) In GENERAL —

1) CONTRAECTS NOT EXCEEDING SHAPLHHED
ACOUISITION THRESHOLD.—The Act of August 24,
1935 (40 U.S.C. 270a et seq.), commonly referred
to as the “Miller Act™; is amended by adding at the
“Sgc. b, This Act does not apply to a contract in

ah ameunt that is net in excess of the simplified acquisi-
tion threshold (as defined in section 4(11) of the Office
of Federal Proeurement Poliey Aet (41 USC

2} CONFORMING AMENBMENT—SURSection (&)
of the first section of such Act is amended by strik-
ing out = exceeding $25;000 in ameunt~
(b)Y ALTERNATIVE PAYMENT PROTECTIONS. —

(1) RecuLaTions REQuiRep.—The Federal

lation shall provide al s to
payment bends as payment protections for supphers
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of labor and materials on contracts referred to in

paragraph (2)-

2) CovERED cONTRACTS—The protections re-
quired by paragraph (1) shall apply with respect to
contracts referred to in subsection (a) of the first
section of the Miler Act that are in excess of
tion thresheld (as defined in section 4(11) of the Of-
fice of Federal Procurement Policy Aet (41 U.S.C.
403(1h)-

(3) Mitter act REFERENCE—The Miller Act
referred to in paragraph (2 means the Act of Au-
gust 24; 1935 (40 U-S:C- 270a et seqr); commonly
referred to as the “Miller Act™.
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=
(o)}

AND SAFETY STANDARDS ACT-

(a) In GEnERAL.—Section 103 of the Contract Work
amended by adding at the end the following new sub-
21 “fe) Fhis title dees not apply to a contract in an
22 amount that Is not in excess of the swmplified acquisition
23 threshold (as defined in section 4(11) of the Office of Fed-
24 eral Procurement Poliey Aet (41 U-S.C- 4033 D))~
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{b) ConFormine AMENDMENT—Seetior 107(a) of
such Act (40 U.S.C. 333(a)) is amended by inserting after
“}t shall be a condition of each contract” the folowing:
“(other than a contract referred to In section 103(c))”.
SEC. 4055. INAPPLICABHITY OF THE DRUG-FREE WORK-

PLACE ACT OF 1988-

Section 5152(a)(1) of the Drug-Free Workplace Act
of 1988 (subtitle D of title V of the Anti-Drug Abuse Act
of 1988: Public Law 100-690; 41 U.S.C. 701 (a}d)) is
amended by striking out “of $25.000 or mere from any
of the simplified acquisition threshold (as defined in seec-
tion 4(11) of such Aet (41 U-S:C- 403(11))) by any Fed-
SEC. 4056. INAPPLICABHITY OF A REQUIREMENT N THE

MERCHANT MARINE ACT. 1936; FO SHIP ON
AMERICAN-FLAG COMMERCHAL VESSELS.

Section 901(b) of the Merchant Marine Act; 1936 (46
U.S.C. 1241(b)) 1s amended by adding at the end the fol-

“3) Paragraph (1) does not apply to a contract for
transpertation oh ocean vessels # an amount that is not
in excess of the simplified acguisition threshold (as defined
iR section 4(11) of the Office of Federal Procurement Pol-
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ported uhder such a eontract may not be counted for pur-
poses of determining the mintmum gross tonnage required
to be transperted on privately owned United States-flag
commercial vessels or for purpeses of satishyng sueh re-
SEC. 4057 INAPPLICABHITY OF CERTAIN PROCUREMENT
INTEGRITY REQUIREMENTS-

(a) CERTIFICATION REQUIREMENT.—Subsection
EHHA) of section 18 of the Office of Federal Procure-
{b) CoNFRAET CHAUSE REOUHREMENT—SUbsection
(g)(1) of such section is amended by inserting after
“awarded by a Federal ageney” the following: “(other
than a contract 1 an amount that is not i exeess of the

PART N/—CONFORMING AMENDMENTS
{(a) SIMPLIFIED AcQuisiTion PROCEDURES.—Sec-
tion 2304(g) of title 10; United States Code; is amended—
() i paragraph (1); by striking eut —small
purchases of property and services” and inserting in
Heu thereof “purchases of property and services not
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1 (2) by striking out paragraph (2}
2 (3) by redesignating paragraphs (3) and (4) as
3 paragraphs (2) and (3); respectively;
4 (4) in paragraph (2), as so redesignated—
5 (A) by striking out “small purchase
6 threshoeld” and inserting in Heu thereof “sim-
8 (B) by striking out “small purchase proce-
10 precedures™: and
11 (5) in paragraph (3); as redesignated by para-
12 graph (3); by striking out —small purchase proce-
13 dures” and inserting in heu thereof “simphfied pro-
14 cedures'.
15 {b) SettcitAaTion CONTENT REQUIREMENT—See-
16 tion 2305(a}(2) of title 10, United States Code, is amend-
17 ed by striking out “small purchases)” in the matter above
18 subparagraph (A) and inserting in liedu thereof “purchases
19 not i excess of the simplified acquisition threshold)™.
20 (¢} CosT TyrPe ConTRACTS.—Section 2306(e)}(2H{A)
21 of title 10, United States Code; is amended by striking
22 out “small purchase threshold” and inserting i heu there-
23 of “simplified acquisition threshold™.
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2
3

&) StuPHHHED AcoutsitioN PROCEBURES—See-

tion 303(g) of the Federal Property and Administrative

4 Services Act of 1949 (41 U.S.C. 253(g)) is amended—

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
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(5 in paragraph (1); by striking out “small
purchases of property and services” and inserting in
lieu thereof “purchases of property and services not
iR excess of the simplified acquisition threshold™;

(2) by striking eut paragraph (2);

(3) by redesignating paragraphs (3); (4): and
(5) as paragraphs (2); (3); and (4); respectively;

(4) in paragraph (2); as so redesighated—

(A) by striking out “small purehase
(B) by striking out “small purchase proce-

(5) in paragraph (3); as redesignated by para-
graph (3); by striking out ~small purchase proece-

(6) i paragraph (5); as redesignated by para-
graph {3); by striking eut “the term ‘small purchase
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{b) SeticitAaTion CONTENT REQUIREMENT—See-
tion 303A(h) of the Federal Property and Administrative
Services Aet of 1949 (41 U-S.C. 253a(b)) is amended by

{6} Cost FrPE CoNFRACTS—Section 304(h) of the
Federal Property and Administrative Services Aet of 1949
41 U-S.C. 254(b)) is amended in the third sentenece by
“gither the simolified icition thrashold!”
SEC. 4073. OFFICE OF FEDERAL PROCUREMENT POLICY

ACT-

Section 19(a) of the Office of Federal Procurement
ing in liey thereof “procurements in exeess of the sim-

(@) DerFmFion—Section 3(m) of the Small Busi-
ness Act (15 U.S.C. 632(m)) is amended by striking out
“‘small purchase threshold’ ” and inserting in Heu thereof
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b} Use oF StvPtHED Acouistron FHRESHOED

TeErM.—Section 8(d}(2)(A) of the Small Business Act (15
PART V—REVISION OF REGULATIONS

(a) FEDERAL AcouistTioN REsutaTion.—The Fed-
eral Acquisition Regulatory Couneil established by seetion
25(a) of the Office of Federal Procurement Policy Act (41
lation to identify regulations that are apphicable to acquisi-
tiens th exeess of a specified ameunt that is less than
$100,000. The Council shall amend the regulations so
tdentified as necessary to provide that such regulations de
not apply to acquisitions that are not i excess of the sim-
not apply in the case of a regulation for which sueh an
amendment would not be i the national interest, as deter-
mined by the Council.

b} SupPPtEMENTAE REcuUtATions—The head of
or procedures referred to in subsection (c}(2) of the Office
of Federal Procurement Policy Aet (41 U-S.C: 42H(e)}(2)
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that are apphicable to acquisHions i excess of a specified
amend the regulations so identified as neecessary to provide
that such regulations; policies; and procedures do net
apply to acquisitions that are not in excess of the sim-
net apply 1 the case of a regulation; policy, oF procedure
for which such an amendment would not be in the national
interest; as determined by the ageney head-

{e) ComPrEFoN oF Acrons—AH actiohs under
this section shall be completed not later than 180 days
after the date of the enactment of this Aet

has the meaning given such term in section 4(11) of

the Office of Federal Procurement Policy Act (41

WU.S.C. 403(11)), as amended by section 4001.

ing given such term in section 3(b) of the Federal

Property and Administrative Services Act of 1949
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Smal Busihess Laws

&) INAPPHICABHTY OF CERTAIN LABOR LAWS Fo
ConsTRucHoON oF Navat VEssers—Seetion 7299 of
title 10, United States Code, is amended to read as fol-
nishing, or equipping of a naval vessel shall be subject to
the Act of March 3, 1931 (40 U.S.C. 276a(a)), commonly
referred to as the ‘Davis-Bacon Acts oF o the Service
Contract Act of 1965 (41 U.S.C. 351 et seq.), unless the
President determines that such requirement is in the in-
terest of national defense-

b} CrerRteat AmEnbMENTS—(D) Fhe heading of
sueh seetion is amended to read as feHows:

(2) The item relating to such section in the table of
sections at the beginning of chapter 633 of title 10; United
States Code; is amended to read as feHows:

17299. Contracts: apphicability of certain labor laws-"

(a) RePEAL oF ExEcuTED REPORTING REQUIRE-

MENTF—Section 306 of the Trade Agreements Act of 1979
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) WarsH-HEALEY AeF—

(1) REPEAL OTHER THAN FOR CERTAIN DEFI-
NITIONAL PURPOseEs—The Act of June 30, 1936
(41 U.S.C. 35 et seq.), commonly referred to as the
“Walsh-Healey Aet’; is amended to read as follows:
“Seeron L (@) Fhe Secretary of Labor may pre-
er a contractor is a manufacturer of or a regular dealer
in materials, supplies, articles, or equipment to be manu-
factured or used in the performance of a contract entered
into by any executive department, independent establish-
ment; oF other ageney or ihstrumentality of the United
States; or by the District of Columbia; or by any corpoera-
tion all the stock of which is beneficially owned by the
United States; for the manufacture or furnishing of mate-

“(b) Any interested person shall have the right of ju-
ehctal review of any legal question regarding the interpre-
tation of the terms ‘regular dealer’ and ‘manufacturer’,
as defined pursuant to subsection (a)>

2) CoNFoRMING  AMENDMENT—Section
2304(h) of title 10, United States Code, ts amended
to read as follews:

“thy For the purpeses of the Act entitled ‘An Act
relating to the rate of wages for laborers and mechanics

S 1587 PCS
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employed on public buildings of the United States and the
District of Columbia by contractors and subcontractors,
monly referred to as the ‘Davis-Bacon Act’) (40 U.S.C.
276a et seq.), purchases of contracts awarded after using
procedures other than sealed-bid procedures shal be treat-
ed as If they were made with sealed-bid procedures.”.

(¢} REPEAL OF REDUNDANT REQUIREMENT RE-
GARBING APPHICABHATY oF FHE Davis-Bacon AcT AND
FHE WatsH-HEALEY Act—Seetion 308 of the Federal
Property and Administrative Services Act of 1949 (41

) ProtiBirion on ConvieT LABOR AND PRiSON
Goops—No agency of the United States shall purchase
any goods; wares oF merchandise whoese transpertation i
by section 1761 of title 18, United States Code. The pre-
ceding sentenee does not apply to a contract 1 an amount
(as defined in section 4(11) of the Office of Federal Pro-
SEC. 4103. DIRECT CONTRACTING WATH SMALL BUSH

NESSES-

Section 8(a)(1) of the Small Business Aet (15 U-S.C:

63/a}(1)) +s amended n subparagraph (A) by striking

S 1587 PCS
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and alt that follows threugh “may be agreed upen between
the Administration eertifies to any officer of the Govern-
is competent and respensible to perform any speeific Gov-
ernment procurement contract to be awarded by any such
) to award such procurement contract to the Administra-
tion dpon such terms and conditions as may be agreed
ficer; of (i) to award sueh procurement contract directly
to a secially and economically disadvantaged small busi-
ness concern designated by the Administration; except
that such contract may neot be awarded dircetly to that
guests that the award be made through the Administra-
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Subtithe c—Mhiseelaneous
SEC. 4151. REPEAL OF OBSOLETE LAWS RELATING TO PRO-
CUREMENT OF NAVAL AIRCRAFT AND COM-
PONENTS:
(a) AutTHorizeED NumBER—Section 7341 of title
{b) CoNnSTRUEHON O6R MANUFACTURE N FEBERAL
GOVERNMENT PEANTS—
& MintMuM PEREENFAGE—Section 7342 of
(2) AUTHORIZATION UNDER CERTAIN CiR-
cuMSTANCES—Section 4343 of title 10; United
(e} Annuar REPORT oF Navy AIRCRAFT REQUIRE-
repealed-
18 {(d) Crertcat AMENDMENTS.—The table of sections
19 at the beginning of chapter 635 of title 10; United States
20 Code, ts amended by striking out the items relating to sec-
21 tions 7341, 7342, 7343, and 7345,
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SEC. 4152, REVISION AND CODIFICATION OF PROHIBITION

ON USE oF FUNBS FOR BOCUMENTHNG ECO-
NOMIC OR EMPLOYMENT HMPACT OF CER-
TAIN ACQUISITION PROGRAMS:
@) N GEnERAL—Subehapter | of chapter 134 of
title 10, United States Code, ts amended by adding at the
economic oF employment impact of cer-
“Ne funds appropriated by the Congress may be obl-
gated or expended to assist any contractor of the Depart-
ment of Defense in preparing any material; report; lists;
oF analysis with respect to the actual oF projected eco-
nemic oF employment impaet in a particdlar State or eon-
gressional district of an acquisition program for which all
(b} CreErtcat AMENDMENT.—The table of sections
at the beginning of such subechapter is amended by adding
at the end the following new Htem:

12246, Prohibition on use of funds for decumenting economic or empleyment
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PARTICULAR SOURCE:
{(a) ARMED SERVICES AcQuUIstTions.—Section 2304
of title 10, United States Code; as amended by section
1005(b), s further amended—
(1) in subsection (¢)(5), by inserting “subject to
(2) by adding at the end the following new sub-
“HEDH H is the poliey of Congress that no legislation
should be enacted that regquires a procurement to be made
from a specified non-Federal Government source.
“2) A prevision of law may not be constrded as re-
guiring a procurement to be made from a specified nron-
Federal Government source unless that provision of law—
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18 “(B) specifically identifies the particular nen-
19 Federal Government source involved: and
20 C) specifically states that the proecurement

21 from that source is required by such provision of law
22 in contravention of the policy set forth in paragraph
23 =

24 b} CrrAaN AcEnNeY Acoutstrons—Seetion 303
25 of the Federal Property and Administrative Services Act
26 of 1949 (41 U.S.C. 253) is amended—
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1 ) in subsection (eX5); by inserting “subject to
3 {2) by adding at the end the following new sub-
4 section:

5 D) H is the poliey of Congress that ne legislation
6 should be enacted that requires a procurement to be made
7 from a specitied ron-Federal Government souree:

8 42}y A provision of law may neot be construed as re-
O guiring a procurement to be made from a specified ron-
10 Federal Government seuree uhless that provision of law—

11 LAY specifically refers to this subsection:

12 “B) specifically identifies the partictlar non-
13 Federal Government seuree involved: and

14 “(C) specifically states that the procurement

15 from that seuree is reguired by such prevision of law
16 in contravention of the peliey set forth in paragraph

17 @
18 THTLE
19 PROPERTY

20 Subtitle A—Technology Fransfer
21 SEC. 5001 CORPYRIGHT PROFECTION FOR COMPUTER PRO-
22 GRAMS OF THE FEDERAL GOVERNMENT-

23 (a) GENnERAL AuTHORITY To CopyrRiGHT—Section

24 15 of the Stevenson-Wydler Fechnology Hanevation Act of
25 1980 (15 U.5.C. 3710d) is amended—
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(1) by redesignating subsections (b} and (e} as

(2) by inserting after subsection (o) the folow-
“b) RicHTs To CoMPUTER PROGRAMS PREPARED

BY GOVERNMENT EmMProYEES—(L) For purpeses of title
17, United States Code—

“(A) a eomputer program prepared by an offi-
cer or employee of the Federal Government in the
course of the officer's or employee’s official duties
shall be considered as a work made for hire within
the meaning of paragraph (1) of the definition of the
of such title; and
the Federal Government shall be considered the au-
thor of the computer program for purposes of sec-
tion 204(b) of such title:

19 LAY H the Federal ageney concerned does not in-
20 tend to register a copyright of the computer program or
21 otherwise to promoete the commercialization of the eom-
22 puter pregram; the Federal ageney may enter into an
23 agreement with the officer or employee of the Federal
24 Government who prepared the computer program to allew
25 such officer or employee to own a copyright protecting
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1 sueh computer program under title 17, United States
2 Code:

3

“B) Fhe agreement shal be a written instrument

4 that satishies the reguirements of section 204(b) of title

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

17, United States Code-

“f) a reservation for the Federal Government
of a nonexclusive; nontransferable; irrevocable; paid-
up heense to exercise all rFights under the copyright
by or en behalf of the Federal Government through-
out the world: and

“{i) such other reservations as the head of the
Federal agency concerned considers neecessary to en-
sure distribution and utilization of the computer pro-
gram:

has the meaning given such term in section 101 of title

STATES—Section 12 of the Stevenson-Wydler Fech-
nology Hhnovation Act of 1980 (45 U.S.C. 3710a) is
amended by adding at the end the following new
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Notwithstanding section 105 of title 17, United States
Code; a Federal ageney may seeure; on behal of the
United States as auther or proprietor; copyright protee-
tion for any computer program prepared by an employee
of the Federal Government in the course of work under;
oF work related to; a cooperative research and develepment
agreement entered into by such Federal agency under the
authority of subsection (a{{1) or under any similar auther-
-

“(2) A Federal ageney may grant or agree to grant
i advance to a collaborating party Heenses oF assighments
for a copyright of a computer program registered pursuant
to paragraph (1); or eptions therete; retaiRing—

“A) a noenexclusive; nontransferable; irrev-
ecable; paid-up Heense to reproduce; adapt; trans-
late; distribute; and publicly perform or display the
computer program threughout the world by o on
behalf of the Federal Government; and

&) ComMPUTER PROGRAM DEFINED—SHb-
section (d) of such section is amended—

S 1587 PCS
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{B) by capitalizing the initial letter of the
first word in each of paragraphs (1), (2), and
3

{S) by striking out the semicelon at the
end of paragraph (1) and inserting in lieu
thereof a period:
and” at the end and inserting in leu thereof a

{E) by adding at the end the following new
paragraph:

meaning given sueh term i section 101 of title 17

SEG: 5002 USE OF COPYRIGHTED WORKS OF THE FEDERAL

GOVERNMENT-

Section 12 of the Stevenson-Wydler Technology Inne-
vatioh Aet of 1980 (15 U.S.C. 37103) is amended—

) i subsection {8 —
(A} in paragraph (b—
G by | : . iahted
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(B) by striking out the period at the end
of paragraph (2) and inserting in Heu thereof

{S) by adding at the end the following new
paragraph:

23} to negotiate Heensing agreements eonsist-
ent with section 207 of title 35; United States Code;
of under other authorities (in the case of a Govern-
to subseetion (€} of this section) for copyrighted
works ewned by the Federal Gevernment pursuant
to subsection (h) or copyrighted works that may be
and

{2) in subsection {b)—

(A) by striking eut paragraphs (2) and (3)
“{2) grant or agree to grant in advance; to a

collaborating party—

(A} patent licenses or assignments; or op-
tions thereto; in any invention made in whole or
in part by a laboratory employee under the

“) a nonexclusive; nontransferable;
trrevocable; paid-up license to practice the

S 1587 PCS
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throughout the world by or en behalf of
the Government: and
“fi) suech other rights as the Federal
~(B} copyright Heenses or assighments; oF
options thereto; in any copyrighted work pre-
pared in whole of in part by a laboratory em-
“) a nonexclusive; nontransferable;
irrevocable; paid-up license to exercise all
rights under the copyright; or have al
throughout the world by of en behalf of

the Government: and
“fi) suech other rights as the Federal
right of ewnership which the Federal Government

may have to—

agreement by a colaborating party or employee
of a collaborating party, subject to reservation
by the Government of a nenexelusive; Hrev-
ecable; paid-up license to practice the invention;

S 1587 PCS
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or have the invention practiced; througheut the

world by or on behalf of the Government: or

pared under the agreement by a collaborating
party or employee of a collaberating party; sub-

jeet to reservation by the Goverament of a

nonexclusive; irrevoecable; paid-up Heense to re-

produce the copyrighted work; or have the copy-
righted work reproduced; throughout the world
by of on behalf of the Government

(B) by striking eut paragraph (5) and in-
serting in Heu thereof the folowing:

“45) to the extent eonsistent with any apphea-
ble agency requirements and standards of conduct,
permit an employee or former employees of the lab-
eratory to participate in efforts to commercialize an
invention that the employee or former employee
made; of a copyrighted werk that the employee oF
former employee prepared; while in the service of the
of former employee may have received royalties pur-
suant to section 14), but enly i suech employee oF
former employee did not participate in the seleetion
of the collaborating party to the relevant cooperative
research and development agreement of ir the nRege-

S 1587 PCS
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tiation of a licensing agreement under which the in-
vention or copyrighted work, as the case may be, is
€€} i the matter following paragraph
E)—

@) by inserting “or copyrighted work”

(i#) in clause (i) by inserting “or to

adthors of copyrighted works” after “n-

© 00O N O O B~ W N PP
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11 sEc. 5003. DISTRIBUTION OF ROYALTIES RECENED BY
12 FEDERAL AGENCIES.

13 {(a) CoPYrRIGHTED Works.—Section 14 of the Ste-

14 venson-Wydler Technology tnnovation Act of 1980 (15
15 U S.C: 3710¢) is amended—

16 ) in subsection {a)—

17 (A} in the matter above subparagraph (A)
18 by striking out “inventions under agreements”
19 and al that folews through “produced the in-
20 vention” and inserting i Heu thereof “an in-
21 vention orF copyrightable werk under an agree-
22 ment entered ihto by a Geverhment-operated
23 Federal laboratory under section 12; and an in-
24 vention or copyrightable work of a Gevernment-

25 operated Federal laboratery licensed under see-
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tion 207 of title 35; United States Cede; or
under any other provision of law, shall be re-
tained by the agency whese laboratery preduced
(B} in paragraph (HA)—
h r clause (h—

) i the first sertence: by strik
ing eut “inventor” and all that foHows
or copyrighted work to the auther {or
the co-inventors or co-authors) if the
tnventor or auther {or each such co-
inventor of co-auther) has assigned
his or her rights in the invention orf
copyrighted work to the United

) by striking eut the second
sentenee;

(H) #n eladse {H—

H by inserting “or authers”
after “inventors” in the matter above
subelause (H:
in subelauses (H and (H) and insert-
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1 g i Hed thereof “inventer or au-
2 thor=

3 Hb by inserting “or auther's
4 copyrighted work™ in subelauses (B
6 ) in subelause (H); by insert-
8 tors’; ahd

9 & in subelause (MY, by striking
10 out “hHeensed invention” and al that
11 foHows and inserting i Heu thereof
12 “licensed invention between the time
13 of the filing of the patent application
14 and the Heensing of the invention or
15 to the technical development of a H-
16 eensed eopyrighted work between the
17 time of the filing of the application for
18 copyright registration and the lcens-
19 ing of the copyrighted work" and
20 @i by adding at the end the foHow-
21 ing new clause (v

22 “6) An ageney that has published Hs intention to
23 promulgate regulations under clause (i) with regard to
24 authoers of copyrighted werks may elect net to pay authors
25 under clause () until the carlier of the date twe years
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after the date of the enactment of the Federal Acgdisition

Streamlining Act of 1993 or the date of the promulgation
of sueh regulations: H an ageney makes such an election
and after two years the regulations have net been promul-
gated, the agency shall make payments (in accordance
with clause (i)) of at least 15 percent of the royalties in-
volved; retroactive to the date of the enactment of the Fed-
eral Acquisition Streambining Act of 1993. H promulga-
tion of the regulations ocecurs within two years after the
date of the enactment of the Federal Aequisition Stream-
lining Act of 1993, payments shall be made in accordance
with such regulations; retroactive to such date: Fhe ageney
under either elause (i) or (i) Such royalties may net be
transferred to the ageney's Gevernment-operated labora-
tories under subparagraph (B) and may not revert to the
Freasury pursuant to paragraph (2) as a result of any
) in paragraph (I(B)—

) in the matter abeve elause (), by
striking out “geing to the laboratory where
heu thercof “or copyrighted work geing to
the laboratory where the invention oe-
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curred or the copyrighted werk was pre-
sared”: and
th by inserting ~of ecopyrighted
(H) by inserting = oF copy-
(H) by inserting ~or copyrighted
{B) in paragraph (2); by inserting ~and
{E) in paragraph (3); by inserting “er au-
the second sentence: and
(F) in the first sentence of paragraph
4)—
(i) by inserting *; or copyrighted work
services™;
iAveRtors:
Gy by i : gr iahting”
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1 ) by ihserting “or copyright” after
3 {2) in subsection {b)—

4 (A} in the matter above paragraph (1); by
6 tior™ and

7 (B) i paragraph (2); by striking eut ~at
8 the time” and al that follows and inserting in
9 lieu thereof “at the time the invention was
10 made of copyrightable werk was prepared™
11 and

12 (3) in subsection {6)—

13 A) in paragraph (45—

14 (i) by striking out (1) and

15 (1) by inserting “or author” after
16 “fincluding inventor™: and

17 (B} by striking eut paragraph (2

18 ) EFfFecrve DATE—The amendment made by
19 subsection (a}(1B)(1)}(1) shall take effect with respect to
20 a department or agency of the Federal Government as of
21 the date of the enactment of this Act unless; within 90
22 days after that date; such department oF ageney publishes
23 in the Federal Register a notice of election to file a notice
24 of propesed rulemaking with regard to authers of copy-
25 righted works pursuant to section 14(2)(1)(A)(i) of the
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1 Stevensen-Wydler Fechnology Hrnevation Act of 1980 (15
2 USE 3HBe@bMh), as amended by subsection
3 (B
4 SEC. 5004. EXCERTION TO PROHIBITION ON CORYRIGHT
5 PROTECTION FOR WORKS OF THE FEDERAL
6 GOVERNMENT-
7 Fhe text of seetion 105 of title 17 United States
8 Cede; is amended to read as follows:
9 “(a) Execept as provided in subsection (b); copyright
10 protection under this title is net avalable for any weork
11 of the United States Government:
12 “{b}1) Subsection (a) does not preclude the United
13 States from reeeiving and helding copyrights transferred
14 to t by assighment; bequest; or otherwise:
15 “{2) Subsection {a) dees not preclude the United
16 States from copyright protection under this title that is
17 autherized n section 12(h) or 15(b) of the Stevensen-
18 Wydler Technology tnnevation Act of 1980 (45 U-SC.
19 3710afh) or 3740~
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Subtithe B—Government Use of Pr-

Trade Seerets

SEC. 5011 GOVERNMENT USE OR MANUFACTURE OF A PAT-
ENTED HNVENTION-

(a) WiTHHOLDING OF GOVERNMENT CONSENT FOR
COoNFRACTOR USE 6R MaNUFACTURE—The seeond uh-
designated paragraph of section 1498(a) of title 28, Unit-
ed States Code, is amended by inserting after the first
latory Counctl established under section 25(a) of the Of-
fice of Federal Procurement Policy Act (41 U.S.C. 421(a))
shall preseribe in the Federal Acquisition Regulation the
eireumstances under which a contracting officer may with-
hold authorization or consent under this paragraph. The
izatien or consent may not erdinarty be granted for eon-
tracts for the acquisition of commercial items (as defined
in section 4(12) of sueh Act (41 U-S:C. 403(12)))-~

) honerion NoF AuTHORIZED REGARDING
GOVERNMENT CoNTRACTOR USE oR MANUFACTURE—
Section 283 of title 35; United States Code; is amended
preceding sentenee; no sueh eourt may grant an injunction
i the case of a violation of a right secured by patent that
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1 eeeurs ih the perfermance of a Federal Government con-
2 taet™—
3 SEC. 5012. DEPARTMENT OF DEFENSE ACQUISITION OF HN-
4 TELLECTUAL PROPERTY RIGHTS.
5 &) AuTHORIZED Acouistrons—Section 2386 of
6 title 10; United States Code; is amended by striking out
7 paragraphs (3} and (4) and inserting 1A Heu thereof the
8 following:
9 “{3) Fechnical data and computer software
10 “(4) Releases for past infringement of patents
11 of copyrights or for unauthorized use of technical
12 data or computer seftware
13 {b) REDUNDANT PrRoVASION—

14 ) RePEAL—Section 7210 of title 10, United
15 States Cede; is repealed-
16 ) CLERIEAE AMENDMENT—TRE table of see-

17 tisns at the beginning of chapter 631 of such title
18 s amended by striking out the Hem relating to see-
19 tior £216-
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TITLE VI—STANDARDS OF
CONDbUCH
SEG: 6001k AMENDMENTS FO OFHCE OF FEDERAL PRO-
CUREMENT POLICY ACT-

(@) Reeusa—Subsection (€} of seetion 27 of the
Office of Procurement Policy Aect (41 U.S.C. 423) is
amended—

) i paragraph (b—
(A} 1n the matter above subparagraph (A)
and
(B) i subparagraph (A); by inserting
“fincluding the modification or extension of a
(2) by striking out paragraphs (2) and (3} and
inserting i Heu thereof:

“(2) Whenever the head of a procuring activity ap-
proves a reeusal under paragraph (1), a copy of the
reeusal reguest and the appreval of the reguest shal be
retained by sueh official for a peried (not less than five
years) specified ir regulations preseribed i accordanee
24 “(3)}(A) Except as provided in subparagraph (B); all
25 reeusal requests and approvals of recusal requests pursu-
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1 ant to this subsection shall be made avatlable to the pubhic
2 onh reguest:
3 “B) Any part of a recusal reguest or an appreval
4 of a reeusal reguest that is exempt from the diselosure
5 reguirements of section 552 of title 5, United States Code,
6 under subsection (b)) of such section may be withheld
7 from disclosure to the public otherwise required under
8 subparagraph (A)— and
9 (3) in paragraph (4); by striking out ~compet-
10 ing contractor” and inserting in lieu thereof “*per-
11 son’".
12 ) APPHIEABHATY ©F CERFHFEATION REOURE-
13 mENT.—Subsection (e}{7)(A) of such section 1s amended
14 by adding at the end the following: “However; paragraph
15 ()B) does not apply with respect to a contract for less
16 than $500,000- =
17 (¢} RESTRICTIONS RESULTING FROM PROCUREMENT
18 AcFrHHES oF PRoOCUREMENT OFFctALS—Subsection
19 (f) of such section s amended—

20 (1) by redesignating paragraph (3) as para-
21 graph {4); and
22 (2) by striking out paragraphs (1) and {2) and

23 nserting in lieu thereof the following:
24 “(H) Ne individual whe; tr the year prior to separa-
25 tion from service as an officer of employee of the Gevern-
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ment or an officer of the uniformed services it a eovered
guisition functions related to a contract; subcontract; or
elaim of $500.000 or more and—

“(A) engaged in repeated direct contact with
the contractor or subecontracter on matters relating
to suech centract; subcontract; or elatm; or
ing responsibility with respect to the contractor or
subcontractor on matters relating to such contract,
subeontract; or claim;

shall knewingly accept or continue employment with such
contracter of subeontractor for a period of 1 year folow-
such individual may accept oF continue empleyment with
any division or affiliate of sueh contracter or subeontrae-
tor that dees net produce the same or similar produets
as the entity ihvelved i the negotiation of perfermanee
of the eontract or subeontract of the adjustment of the
elaim-

“2) Ne contracter or subeontractor; or any officer;
employee; agent; of consultant of such contractor oF sub-
contractor shall knowingly offer, provide, or continue any
contractor; officer; employee; agent; oF consultant krows
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1 or should know that the acceptance of such employment
2 is or would be in viclation of paragraph (1)

3

“(3) Fhe head of each Federal ageney shal desighate

4 ik writihg as a “covered posttien” uhder this seetion each

5

© 00 ~N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

of the following positions in that agency:

member of a source selection evaluation beard; or
chief of a financial or technical evaluation team; or
any other pesition; if the officer or employee in that
pesition is likely persenally to exercise substantial
the evaluation of propesals or the selection of a
souree for a eontract in excess of $500,000-

eer; or any other pesition; if the officer or employee
in that pesition is likely personally to exercise sub-
tions in the negotiation of a contract in excess of
$500.000 or the negotiation or settlement of a claim
i exeess of $500,000-

program manager; oF depuly program manager; oF
any other pesition; if the officer or employee in that
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tiens in the management or administration of a eon-
tract in excess of $500,000.

officer; the pesition of an officer or employee as-
signed on a permanent basis to a Gavernment Plant
Representative’s Office; the pesition of auditor; a
the officer or employee in that position is likely per-
sonaly to exercise substantial respensibility for en-
of a contractor’s operations with respect to a con-
tract in excess of $500,000-

“E) A pesition in which the ineumbent is likely
personally to exercise substantial responsibility for
ongoing discretionary functions in operational or de-
rect contact with a contracter regarding a contract
 exeess of $500,000--

(d) DiscLosurRE OoF PROPRIETARY OR SOURCE SE-

LECTHON INFORMATION To UNAUTHORIZED PERSONS—
Subsection (B of such section is amended—

) by inserting “whe are likely to be involved
 contracts; modifications; or extensions i excess of
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{e) Rutes oF ConsTRucHon—Subsection {n) of

such section is amended to read as follows:

24D autherize the withholding of any informa-
tion from the Congress, any committee or sub-
committee thereof, a Federal agency, any board of
contract appeals of a Federal ageney, the Comptrol-
ler General, or an inspector general of a Federal
agency;

“2) restriet the disclosure of information to; oF
receipt of information by, any person or class of per-
sons adthorized, i accordance with apphicable agen-
ey regulations or procedures; to receive that inrfor-

“{3) restrict a contractor from disclosing its
ewh proprictary ihformation or the recipient of in-
formation se disclosed by a contractor from reeeiving
such information; or

“(4) restrict the disclosure or reeeipt of infor-
mation relating to a Federal agency procurement
that has been canceled by the agency and that the
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1 contracting officer concerned determines n writing
2 is not likely to be resumed.”.
3 B Ferm Fo BE DEFNED N REGULATIONS—SUb-
4 section (0)(2)(A) of such section ts amended—
5 (1) by inserting ~money; gratutty; or other— be-
6 fore “thing of value’ ™ and
7 (2) by inserting before the semicolon “and such
8 other exceptions as may be adopted on a Govern-
9 mentwide basis under section 7353 of title 5; United
10 States Code’".
11 {(g) Terms DeErFtNED v Law.—Subsection {(p) of
12 sueh seetion is amended—
13 ) i paragraph (1) by striking eut “clauses

16 (2) in paragraph 3)—

17 A in subparagraph (A)—

18 @) by striking eut clause {i):

19 (i) by redesignating elauses (i) (i)
20 €iv)s (v (vi); (vit); and {(vill) as elauses (i)
22 tively: and

23 i) in elause ) (as redesignated by
24 subclause (H) of this elause). by striking

25 out “review and approval eof a spectica-

S 1587 PCS



255

2 proval or issuance of a specification, acqui-
3 sition plan; procurement request; eF reg-
5 {B) in subparagraph (B), by striking out
6 all after “includes” and inserting i1 Heu thereof
7 the following: “any individual acting on behalf
8 of; or providing advice to; the ageney with re-
9 spect to any phase of the agency procurement
10 coneerned; regardless of whether sueh individ-
11 ual s a consultant, expert, or advisor, or an of-
12 ficer or employee of a contractor or subeontrac-
13 tor {other than a competing centractor)= and
14 ) n paragraph  (6)}(A); by inserting
15 “nenpublic” befere “information™

16 sec. 6002 AMENDMENTS TO TITLE 18, UNITED STATES
17 CODE.

18 Section 208(a) of title 18; United States Cede; is
19 amended—

20 (1) by inserting ()~ before “Exeept as per
21  mitted” and
22 () by adding at the end the following new
23 paragraph:

24 “(2) Whoever knowingly aids,; abets, counsels, com-
25 mands; thduces; oF procures conduct prohibited by this
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1 section shal be subject to the penalties set forth in section
2 216 of this title
4 (a) RerEat—The following provisions of law are re-
5 pealed:
6 (1) Sections 2204 2397, 239+a; 239+b; 2397¢;
7 and 2408 of title 10; United States Code-
8 {2) Section 281 of title 18; United States Cede-
9 (3) Section 801 of title 37, United States Code.

10 4) Part A of title VY of the Department of En-
11 ergy Organization Act (42 USC 7211 threugh
12 F218)-

13 b} CLERIEAE AMENDMENTS—

14 5 e ro—Part P of subtitle A of title 106;
15 United States Code; is amended—

16 A) h the table of seetions at the begin-
17 ning of chapter 131, by strikirg out the Hem
18 relating to section 2207; and

19 B) i the table of sections for chapter
20 141, by striking eut the Hems relating to see-
21 tions 2397, 2397a; 2397b; 2397¢; and 2408:
22 ) e 185—Fhe table of sections for chap-

23 ter 15 of title 18; United States Code; is amended
24 by striking eut the Hem relating to section 281
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3) e 3=—TFhe table of sections for chap-

ter 15 of title 37, United States Code, is amended
by striking eut the item relating to section 801
4) DEPARTMENT OF ENERGY ORGANIZATION

act.—The table of contents for the Department of

Energy Organization Act is amended by striking out

the matter relating to part A of title VI

&) Resutations—Not later than 180 days after
10 the date of the enactment of this Act. regulations mple-
11 menting the amendments made by this section to section
12 27 of the Office of Federal Procurement Policy Aet (41
13 U.S.C. 423), including definitions of the terms used in
14 subsection (f) of such section shall be issued in accordance
15 with sections 6 and 25 of sueh Aet (41 U.S.C. 405 and
16 521) after coordination with the Director of the Office of
17 Government Ethics.
18 {b) SAvNGS PROVSIONS—
19 (1) CoNTRACTOR CERTHFICATIONS.—NO officer;
20 employee, agent, representative, or consultant of a
21 contracter who has sighed a certification uhder see-
22 tion 27(e)(1)(B) of the Office of Federal Procure-
23 ment Policy Act (41 U.S.C. 423(e)(1)(B)) before the
24 effective date of this Act shall be required to sigh a
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new certification as a result of the enactment of this

Aet
2) FEDERAL PROCUREMENT OFFEHAE E€ER-

FHeATtons—Ne procurement official of a Federal

agency who has signed a certification under section

271 of the Office of Federal Procurement Poliey

Act (41 U.S.C. 423(1)) before the date of enactment

of this Act shall be reguired to sign a new certifi-

eation as a result of the enactment of this Act

{e) InNsPEcTOR GENERAE REPORTS—Net later than
May 31 of each of the years 1994 through 1998, the In-
spector General of each Federal agency (or;, i the ease
of a Federal ageney that dees rot have an thspecter Gen-
eral, the head of such agency) shall submit to Congress
a Feport on the comphance by the agency during the pre-
ceding year with the requirement for the head of the agen-
ey to desighate covered procurement pesitions under see-
tion 2H{FH3) of the Office of Federal Procurement Policy
Act (as added by section 6001(c)).

Armendments
SEC: 6051 CONTRACTING FUNCTIONS PERFORMED BY FED-
ERAL PERSONNEL:

&) AmENBMENT oF OFPP Act+—The Office of Fed-

eral Proeurement Policy Aet; as amended by seetion 1091,
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s further amended by inserting after section 22 the fol-

SORY AND ASSISTANCE SERvIcES—(1) No person who is
net an employee may be paid by an agency for services
to conduct evaluations or analyses of any aspeet of a pro-
posal submitted for an acquisition unless employees with
adeguate training and capabilities to perform such evalua-
ageney oF any other Federal ageney-

“2y tr the administration of this subseetion; the
head of each agency shall determine the standards of ade-
quate training and capability of employees to conduct such
With respect to an acquisition that is subject to section
111 of the Federal Property and Administrative Services
Act of 1949 (40 U.S.C. 759), the Administrator of Gen-
eral Services may not issue a delegation of procurement
egation of procurement autherity includes a determination
of the contracting ageney that—

within the ageney, of employees available from an-
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ether agency; whe are adeguately trained and eapa-
ble of eonducting evaluations and analyses of pro-
posals submitted for sueh an acquisiion; or

“2)A) sueh ageney dees net have employees
capable of conducting evaluations and analyses of
propesals subrmitted for such an acquisition: and
cordance with regulations promulgated by the Fed-
“fc) DeFtnviHoN—TFoF purposes of this section; the

term ‘employee’ has the meaning given sueh term h see-

14 tien 2105 of title 5; United States Code -

15
16
17
18
19
20
21
22
23
24
25

) REOUHREMENT FOR GUIDANEE AND REGULA-

HONS—

(1) GUIDANCE AND REGULATIONS REQUIRED.—
Not later than 90 days after the date of the enaet-
ment of this Act, the Federal Acquisition Regulatory
Council established by section 25(a) of the Office of
shal—

{A) review part 37 of title 48 of the Code
of Federal Regulations as it relates to the use
of advisory and assistance services; and
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(B} provide guidance and promulgate regu-
lations ;
required to take to determine whether ex-
eral Government before contracting for ad-
visory and technical services to eonduct aec-
(i) the manner in which Federal em-
ployees with expertise may be shared with
tions-
&) BerFinviHON—IR paragraph (1), the term
tion 2105 of title 5; United States Code-
SEC. 6052, REPEAL OF EXECUTED REOUIREMENT FOR
STUDY AND REPORT-
Section 17 of the Office of Federal Procurement Pol-
SEC. 6053. WAITING PERIOD FOR SIGNIFICANT CHANGES
PROPOSED FOR ACQUISIHHHON REGULATHONS:
Section 22(a) of the Office of Federal Procurement
&) by striking out 30 days” and inserting in
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&) by adding at the end the folowing: “Net
withstanding the preceding sentence; such a poliey;
regulation; procedure; or form may take effect ear
lier than 60 days after the publication date when
effective date; but in no event may that effective
date be less than 30 days after the publication
TITLE VH—DEFENSE TRADE AND
COORPERAHON

&) REPEAL oF ExEcUTED REQUHREMENTS—
) Bu¥ AMERICAN PROSIONS—

A REGUHREMENT FOR PoHicY GuHb-
ANcE—TFitle HH of the Aet of Marech 3; 1933

(41 U.S.C. 10a et seq.), commonly referred to
Hon 4g) (41 U-S:C: 10b—g)) by striking eut
paragraphs (ZXC) and (3)-

{B) REPORTING REQUIREMENT.—Section
9096(b) of Public Law 102396 (106 Stat
(2) STUDIES OF BUY AMERICAN ACT WAIY-

ERs—Section 306 of the Frade Agreements Act of
1970 (19 U.S.C. 2516), relating to studies of certain
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employment effects and procurement effects of a
waiver of title 11 of the Act of March 3, 1933 (41
U.S.C. 10a et seq); commonly referred to as the
) Rereat oF REBUNBANT PRowiston—Section
2327 of title 10; United States Code; is repealed:

(a) DEFENSE INTERNATIONAL AGREEMENTS.—

&) TFeERMINOLOSY REVSIONS—Section 2531
of title 10, United States Code, Is amended—

(A) in the subsection captions for sub-
sections (a) and {c); by striking eut “MOUs
posed memorandum of unhderstanding, oF any
existing or proposed agreement related to a
memorandum of understanding” in the matter
a memorandum of understanding:™

(C) by striking out “memorandum of un-
derstanding or related agreement” each place it

S 1587 PCS



© 00O N O O B~ W N PP

N N DN DN DD P PP PPk PR PP
aa A W N P O ©W 00 N O 0o b W N B+ O

264

(D) i subsection (B), by striking out
“memeorandum or related agreement” each
place H# appears ir the second sentenee and -

(E) in subsection {6)—

(1) by striking out “‘memorandum or

agreement” and inserting in lieu thereof

&) EXPANDED SCOPE OF AGREEMENTS—See-

tion 2531(a) of title 10, United States Code, is

amended by striking out “research; development; or
3 CLERICAL AMENDBMENTS—

A) Secron HEABING—The heading of
section 2531 of title 10, United States Cede; is
amended to read as feHows:

(B) TaBLE oF secTions.—The item relat-
Ing to such section in the table of sections at
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the beginning of subchapter V of chapter 148
of sueh title is amended to read as follows:

(b} REPEAL OF UNNECESSARY AUTHORITY.—

) RerEA—Section 7344 of title 10, United
(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of chapter 635 of such title
i1s amended by striking out the item relating to sec-
tion 7344,
AND STANDARDIZATION-

(a) LimiTED WalvER OF RESTRICTIONS ON Ac-
ERUED REHBURSABLEE HIABHATES AND CREBHFS FOR
CONTFINGENEY OPERATONS—Section 2347 of title 10;
United States Code, is amended by adding at the end the

“(c) The Secretary of Defense may watve the restric-
tions in subsections (a) and (b) for a period not to exceed
180 days upen a written determination that the armed
forces are ihvolved i a contingeney operation or that -
volvement of the armed forces in a contingency operation
is imminent: Upen making such a determination; the See-
retary shall transmit a copy of the determination to the
Committees on Armed Services of the Senate and House
of Representatives—
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{b) CommuMEATONS SuPPoRT—Seetion 2350f of

) by redesighating subsection {d) as sub-

(2) by inserting after subsection (c) the follow-
D) Nething in this section shall be eonstrued to

limit the authority of the Secretary of Defense, without
a formal bilateral agreement or multiateral arrangement;
to furnish communications suppert and related supphies
10, oF receive communications support and related supplies
from; an alhied country in accordance with this subsection:

“2) Fhe Seeretary of Defense may furnish oF receive
such support and supplies on a reciprocal basis for a pe-
riod not to exceed 90 days—

“A) in order to meet emerging eperational re-
quirements of the United States and the allied coun-
try oF

“B) incident to a joint military exercise with
the allied country.

“(3) H interconnection of communication eirewits s
maintaihed for joint or multilateral defense purpeses
under the authority of this subsection, the costs of main-
taining sueh cireuits may be allocated ameng the various

Hsers——
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1 HHE VHH—COMMERGIAL HEMS

2 SEC. 8001 DEFINITIONS:

3 Section 4 of the Office of Federal Procurement Poliey
4 Act (41 U.S.C: 403); as amended by section 4001(a); is
5 further amended—

6 (1) by striking out “Act—"and inserting in lieu
7 thereof “Act™;

8 2) by capitalizing the nitial letter i the first
9 word of each paragraph;

10 3) by striking out the semicolon at the end of

11 each of paragraphs (1) (2 (3) ) (6 (A B
12 and {(9) and inserting in lieu thereof a period:

13 (4) in paragraphs (4} and (10); by striking out
14 2 and” at the end and inserting i Heu thereof a
15 period: and

16 (5) by adding at the end the following new
17 paragraphs:

18 “(12) The term ‘commercial itemy’ means—

19 “(A) property; other than real property;
20 that is of a type regularly used by the general
21 public or by nengovernmental entities in the
22 course of nermal business eperations for pur-
23 poses other than gevernmental purpeses and—
24 “) has been sold or lecensed to the

25 general public;
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“6) has net been seold orF licensed to

the general public but has been offered for
sale or heense to the general public; or

mercial marketplace but will be made
avaHable for commercial delivery within a
fications made to meet Federal Government re-
guirements or modifications of a type eustomar-
Hy available in the commercial marketplace;
would satisfy the eriteria in subparagraph (A);
Oy any combination of Hems meeting the
regquirements of subparagraph (A) of (B) that
are of a type eustomarily combined and seld
eombination to the general publie; and
support of an item referred to in subparagraph
A); (B); or (C) and if the source of such serv-
lces—
6y offers sueh serviees to the general
publie and the Federal Gevernment een-
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temporaneously and under similar terms
“(i) offers to use the same work force
such services as the source uses for provid-
ing such services to the general public:

meahs—

~(B) any previously developed Hem of sup-
ply that is in use by a department or ageney of
the Unied States; a State or local government;
of a foreigh government with which the United
States has a mutual defense cooperation agree-
ment:

CY any iem of supply deseribed in sub-
paragraph (A) of {(B) that requires enly miner
modification of the type normally available in
the commercial marketplace ir order to meet
the requirements of the proedring department
OF ageney; oF

(D) any item of supply currently being
produced that dees net meet the requirements

of subparagraph (A); (B); oF (G) solely because
the Hem—
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1 “(H is not yet in use; or
2 “(ity is not yet available in the com-
3 mercial marketplace:
4 2“4y Fhe term ‘compenent’ means any Hem
5 supplied to the Federal Government as part of an
6 end Hem or of another component
7 “(15) The term ‘commercial component’ means
8 any compenent that is a commercial item.”.
O SEC. 8002, PREFERENCE FOR ACQUISITION OF COMMER-
10 CIAL ITEMS AND NONDEVELOPMENTAL
11 IFEMS:
12 &) PrREFERENEE REQUIRED—The Office of Federal
13 Precurement Poliey Aet (41 US.C. 401 et seq); as
14 amended by section 4021, is further amended by adding
15 at the end the following new section:
16 “PREFERENCE FOR ACOUISITION OF COMMERCIAL 1TEMS
17 AND NONDEVELSPMENTAL {FEMS
18 “Sec. 31 (a) PreFeEreEnceE—The head of each exec-
19 utive ageney shall ensure that, to the maximum extent
20 practicable—
21 (1) reguirements of the executive agency with
22 respeet to a procurement of supplies are stated
23 terms of—
24 “(A) functions to be performed;
25 “(B) performanee reguired: of
26 “(C) essential physical characteristics;
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“2) sueh reguirements are defined se that
commercial items or other nondevelopmental items
may be procured to fulfill sueh reguirements; and
procurement  of commercial items or  other
nendevelopmental Hems:
“tby IureEmMENTATION—ThE head of each execdtive

ageney shal ensure that precurement officials in that ex-
ecutive ageney; to the maximum extent practicable—

“D) acquire commercial Hems ofF other
nendevelopmental items to meet the needs of the ex-
tors at all levels under the executive agency con-
tracts to ihcorporate commercial Hems orF other
nendevelopmental Hems as compenents of Hems sup-
plied to the executive agency:

“(3) medify requirements h appropriate eases
to ensure that the requirements can be met by com-
mercial items or other nondevelopmental Htems:
and encourage bidders and offerors to supply com-
mercial items or other nondevelopmental items in re-
sponse to the executive ageney solicitations:
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poticies; practices; and procedures Aot required by
law to reduce any impediments in those policies;
practices; and procedures to the acquisition of com-
and
~(6) require training of appropriate persennel
in the acquisition of commercial items and other
nendevelopmental Hems:
head of an executive agency shall conduct market research
appropriate to the eireumstances—
“(A) before developing new specifications for a
procurement by that executive agency: and
“(B) befere soliciting bids or propesals for a
thieshold.

“2) Fhe head of an executive ageney shall use the
results of market research to determine whether there are
commercial items or other nondevelopmental items avail-
able that—

“(B) could be modified to meet the executive
agenecy’s requirements; of
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ments if those reguirements were modified to a rea-

{b) REPEAL OF SUPERSEDED PROVISION.—

(1) SEPARATE STATEMENT OF PREFERENCE

FOR BEPARTMENT ©F DEFENSE—Section 2325 of

(2) CLERICAL AMENDMENT —The table of sec-
tions at the beginning of chapter 137 of such title

Is amended by striking out the item relating to sec-

tion 2325.

&) Reouvirep FAR Prowistons—The Office of
as amended by section 8002; is further amended by adding
at the end the following:

“FEBERAL ACQUISIHON REGULATION PROWSIONS RE-
GARDING ACQUISITIONS OF COMMERCIAL ITEMS AND
COMPONENTS

shall inclade ene or more sets of contract elauses centain-

ing the terms and conditions for the acquisition of com-

mercial items and commercial components by executive
ageneies and by contractors in the perfermance of con-
tracts of executive agencies.
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1 “B) Fhe contract clauses referred to in subpara-
2 graph {A) shall include orby—
3 “) these clauses that are reguired to imple-
4 ment provisiens of law applicable to acquisitions of
5 commercial items or commercial components, as the
6 case may be;
7 “6) these contract clauses that are essential
8 for the protection of the Federal Government's inter-
9 est i an acquisition of commercial Hems orF commer-
10 cial compenents; as the case may be: and
11 “{iH) these eontract elauses that are determined
12 to be consistent with standard commercial practice
13 ahd appropriate to be included i a contract or sub-
14 contract for commercial items or commercial compo-
15 nAents; as the ease may be:
16 “2) Subject to paragraph (3); the Federal Acquisi-
17 tien Regulation shall reguire that; to the maximum extent
18 practicable; only the contract clauses referred to in para-
19 graph (1) be used in a contract or subeontract for the
20 acqguisition of commercial items or commercial components
21 by or for an executive ageney-
22 “43) Fhe Federal Acquisition Regulation shal pro-
23 vide that a contract or subcontract referred to in para-
24 graph (&) may contaih contract clauses other than the
25 eontract clauses referred to in that paragraph only if the
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1 eother elauses are essential for the protection of the Fed-

2 eral Government's interest in—
3 “A) that contract or subeontract, as deter
mined in writing by the contracting officer for sueh
contract; of

“(B) a class of contracts or subeontracts; as de-
termined by the head of an agency concerned, unless
the determination of that head of an agency is dis-
approved by the Administrator:
10 “f4) Fhe Federal Acquisition Regulation shal pro-
11 vide standards and procedures for waiving the use of con-
12 tract clauses required pursuant to paragraph (1), ether
13 than these required by law; ineluding standards for deter-
14 mining the eases in which a waiver is appropriate:
15 “Ub) MARKET AccErTancE—TFhe Federal Aeguisi-
16 tion Regulation shall include a requirement for the head
17 of an executive agency, when determined appropriate in
18 accordance with eriteria set out i the regulation; to re-
19 gquire offerors for a eontract to demoenstrate in the offer
20 that the Hems offered—

© 00 N O 01 b

21 D) have either—
22 “(A) achieved a level of commercial market
23 acceptance necessary to indicate that the items

24 are suitable for the executive ageney's use; oF
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1 “(B) been satisfactorty supplied to an ex-
2 ecutive agency under current or frecent con-
3 tracts for the same or similar reguirements; and
5 fications, or other criteria prescribed in the public
6 notice and selicitation relating to the contract:
7 “fe) Ust oF Frm; Fixeb PrRicE ConTRACTS—The
8 Federal Acguisition Regulation shall include a reguire-
O ment that firm; fixed price contracts be used; to the maxi-
10 mum extent practicable; for the acgquisition of commercial
11 Hems:
12 “f) ConNTRAET QuUALIFY REOUHREMENTS—The
13 Federal Acquisition Reguwlation shall include provisions
14 that—
15 “D) permit; to the maximum extent prae-
16 ticable; a contractor under a commercial Hems ae-
17 guisition to use the contractor’s existing quality as-
18 surance system as a substitute for comphlance with
19 a requirement for the Federal Government to inspeet
20 or test the commercial Hems before the centractor's
21 tender of these items for acceptance by the Federal
22 Government:
23 “(2) reguire that, to the maximum extent prac-
24 ticable; an executive agency take advantage of war-
25 ranties (including extended warranties) offered by
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offerors of commercial tems and use such warran-

ties for the repair and replacement of commercial

“(3) set forth guidanece to executive agencies re-
garding the use of past performance of items and
sedrees as a factor n contract award deeisions-
{b) DEFENSE CONTRAET CHAUSES—

(1) REPEAL OF POB AUTHORITY.—Section
824(b) of the National Defense Autherization Act
for Fiscal Years 1990 and 1991 (Publec Law 101-
tion 32(a) of the Office of Federal Procurement Pol-
icy Act (as added by subsection (a)), contracts of the
Department of Defense entered into before October
date under such contracts, may include clauses de-
veloped pursuant to paragraphs (2) and (3) of see-
tion 824(b) of the National Defense Authorization
Act for Fiscal Years 1990 and 1991 (Public Law
101-189:; 10 U.S.C. 2325 note):

S 1587 PCS



© 00 N O o B~ W N BB

N N NN N NN P B P B P PP PP
© 0 A W N P O © 0 N O 00 b W N P O

278
SEC- 8004 CEASS WARNER OF APPHICABHATY OF CERTFAIN

EAWS:

The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.), as amended by section 8003, is fur-
ther amended by adding at the end the following:
—EEASS WANVYER OF APPHICABHATY OF CERFAIN HAWS FO

ACOUHSITIONS OF COMMERCHAL +FEMS

“Sec. 33, (a) In GeneralL —(1) The applicability of
a provision of law deseribed 1 paragraph (2) te eontracts
for the acquisition of commereial Hems may be waived en
a class basis in the Federal Acquisition Regulation. Such
a waiver shall nrot apply to a provision of law that ex-
pressly refers to this section and prohibits the watver of
that provision of law.

“2) A provision of law referred to in paragraph (B
is any proviston of law enacted after the date of the enact-
ment of the Federal Acguisition Streamlining Act of 1993
that; as determined by the Administrator for Federal Pro-
ments, or restrictions for the procurement of property or
services by the Federal Government:

“by WalvER ©oF APPHEABHITY Fo SuB-
contrACTs—The applicability of a provision of law de-
seribed in subsection (@X2) to subeontracts under a con-
tract for the acquisition of commercial Hems may be
waived on a class basis in the Federal Acquisition Regula-
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1 tionr: Sueh a waiver shall net apply te a provisien of law
2 that expressly refers to this section and prohibits the waiv-
3 er of that provision of faw=

4 SEC. 8005. INAPPLICABHATY OF CERTAIN PROVISIONS OF

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

LAW.
{8 ARMED SERWEES ACOUHSHHONS—

) ProtHBIFON ON CONTINGENT FEES—See-
tion 2306(b) of title 10, United States Code, as
amended by section 4031; is further amended by in-
serting before the period at the end of the sentence
added by section 4031 the following: “or to a con-

(2) REOQUIREMENT FO {DENTHY SUPPLIERS
AND SOURCES OF suppLIES.—Paragraph (2) of sec-
tion 2384(h) of title 10, United States Cede; is
amended to read as follows:

“(2) The regulations prescribed pursuant to para-

graph (1) do not apply te a contract that requires the de-
tvery of supphies that are commercial Hems; as defined
n section 2302 of this title.”:

3) PRoHIBIFON AGAINST DOHNG BUSHNESS
WHFH CERFAHN OFFERORS OR CONFRACTORS—See-
tion 2393(d) of title 10, United States Code, as
amended by section 4034 is further amended by

S 1587 PCS



280
shall nrot apply i1 the case of a subeontract for the

acguisition of commercial items (as defined in sec-
tion 4(12) of the Office of Federal Procurement Pol-
(4) PROHIBITION ON LHMTATION OF SUB-
CONTRACTOR DIRECT SaLES—Section 2402 of title
10, United States Code, as amended by section
4032, is further amended by adding at the end the
LD An agreement between the contracter 1 a
11 contract for the acquisition of commercial items and a
12 subeontractor under such eontract that restricts sales by
13 sueh subecontractor directly to persons other than the eon-
14 tractor may not be considered to unreasonably restrict
15 sales by that subcontractor to the United States in viola-
16 tion of the provision included in sueh contract pursuant
17 to subsection (a) if the agreement does not result in the
18 Federal Government being treated differently with regard
19 to the restriction than any other prospective purchaser of
20 such commercial items from that subcontractor.
21 “2) h paragraph (1), the term ‘commercial Hem'
22 has the meaning given such term In section 4(12) of the
23 Office of Federal Procurement Policy Act (41 U.S.C.
24 403(12)-"~

© 00 N O 0o B~ W N P
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{5) PREFERENEE FOR USE OF UMNITED STATES
VESSELS FOR TRANSPORTING SUPPLIES OF THE
ARMED FOReES—Seetion 2631 of title 10, United
States Code, as amended by section 4036, is further
amended by inserting before the period at the end
of the sentence added by section 4036 the folowing:
“of to a contract for the transpoertation of commer-
cial items (as defined in section 4(12) of such Act
B} CrvHHAN AGENEY ACOUHSIHONS—

(1) RESTRICTIONS ON SUBCONTRACTOR SALES
Fo FHE OMNIFED STAFES—Section 3036 of the Fed-
eral Property and Administrative Services Act of
1949 (41 U.S.C. 253g). as amended by section
4042; is further amended by adding at the end the
“dy An agreement between the contractor in a con-

18 tract for the acquisition of commercial Hems and a sub-
19 eontractor under such eontract that restriets sales by such
20 subcontractor directly to persons other than the contractor
21 may net be considered to unreasenably restrict sales by
22 that subecontractor to the United States in violation of the
23 provision included in such contract pursuant to subsection
24 {a) if the agreement does not result in the Federal Govern-
25 ment being treated differently with regard to the restric-
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1 tion than any other prospective purchaser of such eommer-
2 cial items from that subcontractor.”:

3

© 00 N O 01 b

10
11
12
13
14
15
16
17
18
19
20
21

2) PrRotHBIFON ON CONTINGENT FEES—See-
tion 304(a) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 254(a)), as
amended by section 4041; is further amended by in-
serting before the period at the end of the sentence
added by section 4041 the following: “or to a con-
{6} AcCoUiSITHONS GENERALELY-—

(1) FEDERAL WATER POLLUTION CONTROL
AcF—Section 508 of the Federal Water Pollution
Control Act (33 U.S.C. 1368) 1s amended by adding
“HH) No eertification by a contracter; and ne cen-

tract elause; may be regquired i the case of a contract
for the acquisition of commercial items in order to imple-
ment a prohibition or regquirement of this section or a pro-
hibition or requirement issued in the implementation of

22 has the meaning given such term i section 4(12) of the
23 Office of Federal Procurement Policy Act (41 U.S.C.
24 403320~
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2) CoNTRAEF WORK HOURS AND SAFEFY
STANDARDS AcF—The Contract Woerk Hours and
Safety Standards Act (title 1 of the Work Hoeurs and
Safety Act of 1962 (40 U.S.C. 327 et seq)) is
amended by adding at the end the following new sec-
“Ske: 108- (@) Ne certification by a eontracter; and

no contract clause;, may be reguired in the case of a con-
tract for the aequisition of commercial Hems in order to
tmplement a prohibition or reguirement h this title:

has the meaning given sueh term th section 4(12) of the
Office of Federal Procurement Policy Act (41 U.S.C.

{3) OFFicE oF FEDERAL PROCUREMENT POL-

the Office of Federal Procurement Policy Aet (41
USC: 423} is amended by adding at the end the
“(C) Fhis subsection does not apply to a contract for

(4)GER:FA-INP-RG¥I-S+GN-SGF:FHEAN:FI—KI-€K—

BAEK ACT ©F 1986-—
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{A) REQUIREMENT FOR  CONTRACT
etabsE—Section 7 of the Anti-Kickback Aet
of 1986 (41 U.S.C. 57); as amended by section
4052, 1s further amended by inserting before
the period at the end of subsection (d) the fol-
lowing: “or to a prime contract for the acquisi-
tion of commercial Hems (as defined i section
{B) InsPEcHON AUTHORIF-—Section 8

of such Act (41 U.S.C. 58) is amended by add-
not apply with respect to a prime contract for
the acquisttion of commercial 1tems (as defined
in section 4(12) of the Office of Federal Pro-
{5) DRUG-FREE WORKPLAEE AEF OF 1988—
The Drug-Free Workplace Act of 1988 (subtitle D
of title V of Public Law 100-690; 41 U.S.C. 701 et
seg); as amended by section 4057 is further
amended by inserting after the matter inserted by
such section 4057 the following: ; other than a con-
tract for the procurement of commercial Hems (as
defined in section 4(12) of such Act (41 U.S.C.
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{6) CrEAN AR AcF—Section 306 of the Clean

Alr Act (42 U.S.C. 7606) is amended by adding at
“HH) No eertification by a contracter; and ne cen-
tract clause, may be reguired in the case of a contract
for the acquisition of commercial items in order to imple-
ment a prohibition or regquirement of this section or a pro-
hibition or requirement issued in the implementation of
has the meaning given such term in section 4(12) of the
Office of Federal Procurement Policy Aet (41 US.C
901(b) of the Merchant Marine Act; 1936 (46
W.S.Co 1241(b)), as amended by section 4058, is
further amended by adding at the end the following
Rew paragraph:
“(4)(A) Paragraph (1) does not apply to a contract
for transportation of commercial items on ocean vessels.
“B) th subparagraph (A); the term ‘commerecial
of the Office of Federal Procurement Policy Act (41
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(8) Fry AMERICAN REQUIREMENTS.—Section
1117 of the Federal Aviation Act of 1958 (49
U-S.C: App- 1517) is amended by adding at the end
“le}(1) No certification by a contractor, and no con-
tract elause; may be required i1 the case of a contract
for the transpertation of commercial Hems in order to im-

plement a requirement in this section.
has the meaning given such term in section 4(12) of the
Office of Federal Procurement Policy Act (41 U.S.C.
SEC: 8006. FLEXIBLE DEADLINES FOR SUBMISSION OF OF-

FERS OF COMMERCIAL }TEMS.

Section 18(a) of the Office of Federal Procurement
Policy Act (41 U.S.C. 416(a)) ts amended by adding at
“(4) Fhe requirements of paragraph (3B} do net
apply to contracts for the purchase of commercial Hems:
propriate Himits on the applicability of a deadline for sub-
nsston of bids or proposals that is required by subsection
(a)(1). Such limits shall be incorporated in the Federal
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SEC. 8007. ADVOCATE FOR ACQUISITION OF COMMERCIAL

AND NONDEVELOPMENTAL +FEMS.
&) EstaBtistHiveEnt—TFhe Office of Federal Pro-
curement Policy Act (41 U.S.C. 401 et seq.), as amended
by seetion 8004 is further amended by adding at the end
—ABVOEATE FOR ACQUISIHON OF COMMERECIAL AND
NONDEVELOPMENTAL 1TEMS
lished in the Office of Federal Procurement Policy the po-
sition of Advocate for Acguisition of Commercial and
Noendevelopmental Hems:
“(b) FuncTions.—The Advocate for Acguisition of
Commercial and Nondevelopmental Items shall—

(D) meniter complianee by exeeutive ageneies
with the preference for the acgquisition of commercial
and nondevelopmental items that is set forth in sec-

“(2) make recommendations and proposals to
the Administrator regarding the reform of procure-
ment statutes and regulations to implement that
preference; and

“(3) report to the Administrator on the pro-
spective effect of propeosed legislation and regula-
tions on the acquisition of commercial Hems and
nondevelopmental items.
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“(c) RFPorT.—The Administrator shall submit to
the Committee on Governmental Affairs of the Senate and
the Committee on Government Operations of the Hoeuse
of Representatives an annual report describing for the
year covered by the report all actions taken by the Office
of Federal Precurement Policy to promete the aequisition
{(b) RESPONSIBHITIES OF THE ADVOCATE FOR Com-
PETHHON—Section 20(c) of suech Aet (41 U.S.C: 418(c))

is amended to read as folows:
activity shall be respensible for prometing full and epen

(¢} REPEAL OF SUPERSEDED PROVIStON.—Section
28 of such Act (41 U.S.C. 424) is repealed.

Nothing in this title shall be construed as amending,
modifying; oF superseding; oF as trtended to impalr oF re-
strict authoritios of ibilitios under—
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) section 111 of the Federal Property and
759); popularly referred to as the “Brooks Auto-
(2) title IX of the Federal Property and Admin-
istrative Services Act of 1949 (40 U.S.C. 541 et
seq.), popularly referred to as the “Brooks Archi-
(3) seetion 8(a) of the Smal Business Act (15
U-S:C: 637(a)) or any other provisien of that Aet;

or
4) the Aet of June 25; 1938 (41 U.S.C. 46—
48c), that was revised and reenacted in the Act of
June 23; 1974% (85 Stat- 1A pepularly referred to
SEGC: 8009 COMPTROLLER GENERAL REVAEW OF FEDERAL

GOVERNMENT USE OF MARKET RESEARCH-

&) RePorRT ReEoutRED—Neot later than 2 years
after the date of the enactment of this Act, the Comptrol-
ler General of the United States shall submit to the Con-
gress a report on the use of market research by the Fed-
eral Government i suppert of the precurement of com-
b) ConTENT oF REPORT—The repert shall include
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& A review of existing Federal Government
market research efforts to gather data concerning

) A review of the feasibility of ereating a Geov-
analyzing market data; including use of existing
Federal Government resourees:

(3) Any recommendations for changes in law or
regulations that the Comptroller General considers
appropriate:

HHE bX—EFFECTHNVE

Exeept as otherwise provided in this Aet; this Act and
the amendments made by this Act shall take effect on the
date of the enactment of this Act
SECTION 1. SHORT TITLE.

This Act may be cited as the “Federal Acquisition
Streamlining Act of 1994”.
SEC. 2. TABLE OF CONTENTS.

The table of contents for this Act is as follows:

TITLE I—CONTRACT FORMATION
Subtitle A—Competition Statutes
PART |I—ARMED SERVICES ACQUISITIONS

SUBPART A—COMPETITION REQUIREMENTS

Sec. 1001. References to Federal Acquisition Regulation.

Sec. 1002. Establishment or maintenance of alternative sources of supply.

Sec. 1003. Clarification of approval authority for use of procedures other than
full and open competition.
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Sec. 1004. Task order contracts for advisory and assistance services.
Sec. 1005. Acquisition of expert services.

SUBPART B—PLANNING, SOLICITATION, EVALUATION, AND AWARD

Sec. 1011. Source selection factors.

Sec. 1012. Solicitation provision regarding evaluation of purchase options.
Sec. 1013. Prompt notice of award.

Sec. 1014. Post-award debriefings.

Sec. 1015. Protest file.

Sec. 1016. Award of costs and fees in agency settlement of protests.

Sec. 1017. Two-phase selection procedures.

SUBPART C—KINDS OF CONTRACTS

Sec. 1021. Secretarial determination regarding use of cost type or incentive con-
tract.
Sec. 1022. Technical and conforming amendments.

SUBPART D—MISCELLANEOUS PROVISIONS FOR THE ENCOURAGEMENT OF
COMPETITION

Sec. 1031. Repeal of requirement for annual report by advocates for competition.

PART II—CivILIAN AGENCY ACQUISITIONS
SUBPART A—COMPETITION REQUIREMENTS

Sec. 1051. References to Federal Acquisition Regulation.

Sec. 1052. Establishment or maintenance of alternative sources of supply.

Sec. 1053. Clarification of approval authority for use of procedures other than
full and open competition.

Sec. 1054. Task order contracts for advisory and assistance services.

Sec. 1055. Acquisition of expert services.

Sec. 1056. Continued occupancy of leased space.

SUBPART B—PLANNING, SOLICITATION, EVALUATION, AND AWARD

Sec. 1061. Solicitation, evaluation, and award.

Sec. 1062. Solicitation provision regarding evaluation of purchase options.
Sec. 1063. Prompt notice of award.

Sec. 1064. Post-award debriefings.

Sec. 1065. Protest file.

Sec. 1066. Award of costs and fees in agency settlement of protests.

Sec. 1067. Two-phase selection procedures.

SUBPART C—KINDS OF CONTRACTS

Sec. 1071. Agency head determination regarding use of cost type or incentive con-
tract.

Sec. 1072. Multiyear contracting authority.

Sec. 1073. Severable services contracts crossing fiscal years.

Sec. 1074. Economy Act purchases.

PART IH1—ACQUISITIONS GENERALLY

Sec. 1091. Policy regarding consideration of contractor past performance.
Sec. 1092. Repeal of requirement for annual report on competition.
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Sec. 1201.
Sec. 1202.
Sec. 1203.

Sec. 1204.
Sec. 1205.
Sec. 1206.
Sec. 1207.
Sec. 1208.
Sec. 12009.

Sec. 1251.

Sec. 1252.

Sec. 1301.
Sec. 1302.

Sec. 1401.
Sec. 1402.
Sec. 1403.
Sec. 1404.

Sec. 1421
Sec. 1422
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Subtitle B—Truth in Negotiations

PART |I—ARMED SERVICES ACQUISITIONS

Stabilization of dollar threshold of applicability.

Exceptions to cost or pricing data requirements.

Limitation on authority to require a submission not otherwise re-
quired.

Additional special rules for commercial items.

Right of United States to examine contractor records.

Required regulations.

Consistency of time references.

Exception for transfers between divisions, subsidiaries, and affiliates.

Repeal of superseded provision.

PART II—CivILIAN AGENCY ACQUISITIONS

Revision of civilian agency provisions to ensure uniform treatment of
cost or pricing data.
Repeal of obsolete provision.

Subtitle C—Research and Development

Research projects.
Elimination of inflexible terminology regarding coordination and com-
munication of defense research activities.

Subtitle D—Procurement Protests

PART |—PROTESTS TO THE COMPTROLLER GENERAL

Protest defined.
Review of protests and effect on contracts pending decision.
Decisions on protests.

Regulations.
PART II—PROTESTS IN THE FEDERAL COURTS
. Nonexclusivity of remedies.

. Jurisdiction of the United States Court of Federal Claims.

PART III—PROTESTS IN PROCUREMENTS OF AUTOMATIC DATA PROCESSING

Sec. 1431.
Sec. 1432.

Sec. 1433.
Sec. 1434.
Sec. 1435.
Sec. 1436.
Sec. 1437.
Sec. 1438.
Sec. 1439.

Sec. 1501
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Revocation of delegations of procurement authority.

Authority of the General Services Administration Board of Contract
Appeals.

Periods for certain actions.

Dismissals of protests.

Award of costs.

Dismissal agreements.

Jurisdiction of district courts.

Matters to be covered in regulations.

Definitions.

Subtitle E—Definitions and Other Matters

PART I—ARMED SERVICES ACQUISITIONS

. Definitions.
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Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

1502.
1503.
1504.
1505.

1506.

1551.
1552.
1553.
1554,

2001.
2002.

2051.

2101.
2102.

2151.

2191.

2201.

2251.

2301.
2302.
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Delegation of procurement functions.

Determinations and decisions.

Undefinitized contractual actions: restrictions.

Production special tooling and production special test equipment: con-
tract terms and conditions.

Regulations for bids.

PART II—CivILIAN AGENCY ACQUISITIONS

Definitions.

Delegation of procurement functions.
Determinations and decisions.
Cooperative purchasing.

TITLE I1—CONTRACT ADMINISTRATION
Subtitle A—Contract Payment

PART I—ARMED SERVICES ACQUISITIONS

Contract financing.
Contracts: vouchering procedures.

PART II—CiviLIAN AGENCY ACQUISITIONS
Contract financing.
Subtitle B—Cost Principles

PART |I—ARMED SERVICES ACQUISITIONS

Allowable contract costs.
Contract profit controls during emergency periods.

PART I1—CiIvILIAN AGENCY ACQUISITIONS
Allowable contract costs.
PART IH1—ACQUISITIONS GENERALLY
Travel expenses of government contractors.
Subtitle C—Audit and Access to Records

PART |I—ARMED SERVICES ACQUISITIONS

Consolidation and revision of authority to examine records of contrac-
tors.

PART II—CivILIAN AGENCY ACQUISITIONS
Authority to examine records of contractors.

Subtitle D—Cost Accounting Standards

Exceptions to coverage.
Repeal of obsolete deadline regarding procedural regulations for the
Cost Accounting Standards Board.
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Subtitle E—Administration of Contract Provisions Relating to

Sec.
Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.
Sec.

Price, Delivery, and Product Quality

PART |I—ARMED SERVICES ACQUISITIONS

2401. Procurement of critical aircraft and ship spare parts; quality control.
2402. Contractor guarantees regarding weapon systems.

PART IlI—AcCQuUISITIONS GENERALLY

2451. Section 3737 of the Revised Statutes: expansion of authority to pro-
hibit setoffs against assignees; reorganization of section; revision
of obsolete provisions.

2452. Repeal of requirement for deposit of contracts with GAO.

Subtitle F—Claims and Disputes

PART |—ARMED SERVICES ACQUISITIONS

2501. Certification of contract claims.
2502. Shipbuilding claims.

PART II—ACQUISITIONS GENERALLY

2551. Claims jurisdiction of United States district courts and the United
States Court of Federal Claims.

2552. Contract Disputes Act improvements.

2553. Extension of alternative dispute resolution authority.

2554, Expedited resolution of contract administration complaints.

TITLE 11I—SERVICE SPECIFIC AND MAJOR SYSTEMS
STATUTES

Subtitle A—Major Systems Statutes

3001. Requirement for independent cost estimates and manpower estimates
before development or production.

3002. Enhanced program stability.

3003. Repeal of requirement to designate certain major defense acquisition
programs as defense enterprise programs.

3004. Repeal of requirement for competitive prototyping in major programs.

3005. Repeal of requirement for competitive alternative sources in major pro-
grams.

Subtitle B—Testing Statutes

3011. Director of Operational Test and Evaluation to report directly to Sec-
retary of Defense.

3012. Responsibility of Director of Operational Test and Evaluation for live
fire testing.

3013. Requirement for unclassified version of annual report on operational
test and evaluation.

Subtitle C—Service Specific Laws

3021. Gratuitous services of officers of certain reserve components.

3022. Authority to rent samples, drawings, and other information to others.
3023. Civil Reserve Air Fleet.

3024. Exchange of personnel.
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Scientific investigation and research for the Navy.

Construction of combatant and escort vessels and assignment of vessel
projects.

Repeal of requirement for construction of vessels on Pacific coast.

Authority to transfer by gift a vessel stricken from Naval Vessel Reg-
ister.

Naval salvage facilities.

Subtitle D—Department of Defense Commercial and Industrial

Sec.
Sec.

Sec.

Sec.

Sec.
Sec.
Sec.

Sec.
Sec.

3051
3052

3061.

3071.

3081.
3082.
3083.

3084.
3085.

Activities

. Factories and arsenals: manufacture at.
. Accounting requirement for contracted advisory and assistance serv-
ices.

Subtitle E—Fuel- and Energy-Related Laws

Liquid fuels and natural gas: contracts for storage, handling, or dis-
tribution.

Subtitle F—Fiscal Statutes

Disbursement of funds of military department to cover obligations of
another agency of Department of Defense.

Subtitle G—Miscellaneous

Obligation of funds; limitation.

Repeal of requirements regarding product evaluation activities.

Codification and revision of limitation on lease of vessels, aircraft, and
vehicles.

Soft drink supplies for exchange stores.

Repeal of preference for recycled toner cartridges.

TITLE IV—-SIMPLIFIED ACQUISITION THRESHOLD AND SO-
CIOECONOMIC, SMALL BUSINESS, AND MISCELLANEOUS

LAWS
Subtitle A—Simplified Acquisition Threshold
PART |—ESTABLISHMENT OF THRESHOLD
Sec. 4001. Simplified acquisition threshold.
PART II—SIMPLIFICATION OF PROCEDURES
Sec. 4011. Simplified acquisition procedures.
Sec. 4012. Small business reservation.
Sec. 4013. Fast payment under simplified acquisition procedures.
Sec. 4014. Procurement notice.
Sec. 4015. Electronic commerce for Federal Government procurements.
PART IHII—APPLICABILITY OF LAWS TO ACQUISITIONS NOT IN EXCESS OF
SIMPLIFIED ACQUISITION THRESHOLD
Sec. 4021. Future enacted procurement laws.
Sec. 4022. Armed services acquisitions.
Sec. 4023. Civilian agency acquisitions.
Sec. 4024. Acquisitions generally.
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PART IV—CONFORMING AMENDMENTS

Armed services acquisitions.

Civilian agency acquisitions.

Office of Federal Procurement Policy Act.
Small Business Act.

PART V—REVISION OF REGULATIONS

Revision required.

Subtitle B—Socioeconomic and Small Business Laws

4101.
4102.
4103.
4104.

4151.

4152,

5001.
5002.
5003.

5051.
5052.

5091.
5092.

6001.
6002.
6003.
6004.

6051.
6052.
6053.
6054.
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Armed services acquisitions.

Acquisitions generally.

Acquisitions from small businesses.

Contracting program for certain small business concerns.

Subtitle C—Miscellaneous Acquisition Laws

Prohibition on use of funds for documenting economic or employment
impact of certain acquisition programs.

Restriction on use of noncompetitive procedures for procurement from
a particular source.

TITLE V—ACQUISITION MANAGEMENT

Subtitle A—Armed Services Acquisitions

Performance based management.
Results oriented acquisition program cycle.
Defense acquisition pilot program designations.

Subtitle B—Civilian Agency Acquisitions

Performance based management.
Results-oriented acquisition process.

Subtitle C—Miscellaneous

Contractor exceptional performance awards.
Department of Defense acquisition of intellectual property rights.

TITLE VI—_STANDARDS OF CONDUCT

Subtitle A—Ethics Provisions

Amendments to Office of Federal Procurement Policy Act.
Amendments to title 18, United States Code.

Repeal of superseded and obsolete laws.

Implementation.

Subtitle B—Additional Amendments

Contracting functions performed by Federal personnel.

Repeal of executed requirement for study and report.

Interests of Members of Congress.

Waiting period for significant changes proposed for acquisition regula-
tions.
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Subtitle C—Whistleblower Protection

Armed services procurements.
Governmentwide whistleblower protections for contractor employees.

TITLE VII—DEFENSE TRADE AND COOPERATION

7001.
7002.
7003.

8001.
8002.

8003.
8004.
8005.
8006.
8007.
8008.
8009.

Purchases of foreign goods.
International cooperative agreements.
Acquisition, cross-servicing agreements, and standardization.

TITLE VIII—COMMERCIAL ITEMS

Definitions.

Preference for acquisition of commercial items and nondevelopmental
items.

Acquisition of commercial items.

Class waiver of applicability of certain laws.

Inapplicability of certain provisions of law.

Flexible deadlines for submission of offers of commercial items.

Advocates for acquisition of commercial and nondevelopmental items.

Provisions not affected.

Comptroller General review of Federal Government use of market re-
search.

TITLE IX—EFFECTIVE DATES AND IMPLEMENTATION

. 9001.
. 9002.
. 9003.
. 9004.

Effective dates.

Implementing regulations.

Evaluation by the Comptroller General.

Data collection through the Federal procurement data system.

TITLE I—CONTRACT FORMATION
Subtitle A—Competition Statutes

PART I—ARMED SERVICES ACQUISITIONS

Subpart A—Competition Requirements

SEC. 1001. REFERENCES TO FEDERAL ACQUISITION REGU-

LATION.

Section 2304 of title 10, United States Code, is amend-

ed—

(1) in subsection (a)(1)(A), by striking out

“modifications” and all that follows through “note)”

and inserting in lieu thereof “Federal Acquisition

Regulation”; and
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(2) in subsection (g)(1), by striking out “regula-
tions modified” and all that follows through ‘“note)”
and inserting in lieu thereof “Federal Acquisition
Regulation”.
SEC. 1002. ESTABLISHMENT OR MAINTENANCE OF ALTER-
NATIVE SOURCES OF SUPPLY.
Section 2304(b) of title 10, United States Code, is
amended—
(1) in paragraph (1)—

(A) by striking out “or” at the end of sub-
paragraph (B);

(B) by striking out the period at the end of
subparagraph (C) and inserting in lieu thereof a
semicolon; and

(C) by adding at the end the following new
subparagraphs:

“(D) would ensure the continuous availability of
a reliable source of supply of such property or service;

“(E) would satisfy projected needs for such prop-
erty or service determined on the basis of a history of
high demand for the property or service; or

“(F) in the case of medical supplies, safety sup-
plies, or emergency supplies, would satisfy a critical

need for such supplies.”;
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(2) by redesignating paragraphs (2) and (3) as
paragraphs (3) and (4), respectively;
(3) by inserting after paragraph (1) the follow-

ing new paragraph (2):

“(2) The determination required of the agency head
in paragraph (1) may not be made for a class of purchases
or contracts.””; and

(4) in paragraph (4), as redesignated by para-

graph (2), by striking out *“‘paragraphs (1) and (2)”

and inserting in lieu thereof “paragraphs (1) and

(3)".

SEC. 1003. CLARIFICATION OF APPROVAL AUTHORITY FOR
USE OF PROCEDURES OTHER THAN FULL
AND OPEN COMPETITION.

Section 2304(f)(1)(B)(i) of title 10, United States
Code, is amended by inserting before the semicolon at the
end the following: “or by an official referred to in clause
(ii), (iii), or (iv)".

SEC. 1004. TASK ORDER CONTRACTS FOR ADVISORY AND
ASSISTANCE SERVICES.

(2) AUTHORITY.—

(1) IN GENERAL.—Chapter 137 of title 10,

United States Code, is amended by inserting after sec-

tion 2304 the following new section:
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“§2304a. Task order contracts for advisory and assist-
ance services

“(@) AUTHORITY To AwARD.—(1) Subject to the re-
quirements of this section, the head of an agency may enter
Into a contract for advisory and assistance services that
does not procure or specify a firm quantity of services (other
than a minimum or maximum quantity) and that provides
for the issuance of task orders during the specified period
of the contract.

“(2) Except as provided in subsection (h), the head of
an agency may enter into a contract described in para-
graph (1) only under the authority of this section.

“(b) LimITATION ON CONTRACT PERIOD.—The period
of a contract referred to in subsection (a), including all pe-
riods of extensions of the contract under options, modifica-
tions, or otherwise, may not exceed 5 years unless a longer
period is specifically authorized in a law that is applicable
to such contract.

“(c) CoNTRACT PROCEDURES.—(1) The head of an
agency may use procedures other than competitive proce-
dures to enter into a contract referred to in subsection (a)
only if an exception in subsection (c) of section 2304 of this
title applies to the contract and the use of such procedures
Is approved in accordance with subsection (f) of such sec-

tion.
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“(2) The notice required by section 18 of the Office

of Federal Procurement Policy Act (41 U.S.C. 416) and sec-
tion 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope, magnitude,
and duration of the proposed contract in a manner that
would reasonably enable a potential offeror to decide wheth-
er to request the solicitation and consider submitting an
offer.

“(3) The solicitation shall include the following:

“(A) The period of the contract, including the
number of options to extend the contract and the pe-
riod for which the contract may be extended under
each option, if any.

“(B) The maximum quantity or dollar value of
services to be procured under the contract.

“(C) A statement of work, specifications, or other
description that reasonably describes the general
scope, nature, complexity, and purposes of the services
to be procured under the contract.

“(4)(A) The head of an agency may, on the basis of
one solicitation, award separate contracts under this section
for the same or similar services to two or more sources if
the solicitation states that the head of the agency has the

option to do so.
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“(B) If, in the case of a contract for advisory and as-
sistance services to be entered into under the authority of
this section, the contract period is to exceed 3 years and
the contract amount is estimated to exceed $10,000,000 (in-
cluding all options), the solicitation shall—

“(i) provide for a multiple award authorized
under subparagraph (A); and

“(if) include a statement that the head of the
agency may also elect to award only one contract if
the head of the agency determines in writing that
only one of the offerers is capable of providing the
services required at the level of quality required.

“(C) Subparagraph (B) does not apply in the case of
a solicitation for which the head of an agency determines
In writing that, because the services required under the con-
tract are unique or highly specialized, it is not practicable
to award more than one contract.

“(5) A contract referred to in subsection (a) shall con-
tain the same information that is required by paragraph
(3) to be included in the solicitation of offers for that con-
tract.

“(d) ORDER PROCEDURES.—(1) The following actions
are not required for a task order issued under a contract

entered into in accordance with this section:;
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“(A) A separate notice for such order under sec-
tion 18 of the Office of Federal Procurement Policy
Act (41 U.S.C. 416) or section 8(e) of the Small Busi-
ness Act (15 U.S.C. 637(e)).

“(B) Except as provided in paragraph (2), a
competition (or a waiver of competition approved in
accordance with section 2304(f) of this title) that is
separate from that used for entering into the contract.
“(2)(A) When multiple contracts are awarded pursu-

ant to subsection (c)(4), all contractors awarded such con-
tracts shall be provided a fair opportunity to be considered,
pursuant to procedures set forth in the contracts, for each
task order in excess of $2,500 that is to be issued under
any of the contracts unless—

“(i) the agency’s need for the services ordered is
of such unusual urgency that competition would re-
sult in unacceptable delays in fulfilling the agency’s
needs;

“(i1) only one such contractor is capable of pro-
viding the services required at the level of quality re-
quired because the services ordered are unique or so
highly specialized;

“(iit) the task order should be issued on a sole-

source basis in the interest of economy and efficiency
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because it is a logical follow-on to a task order al-
ready issued on a competitive basis; or

“(iv) the order must be placed with a particular
contractor in order to satisfy a minimum guarantee.

“(B) When a task order is issued in accordance with
subparagraph (A), the order shall include a statement of
work that clearly specifies all tasks to be performed under
the order.

“(3) A protest is not authorized in connection with the
Issuance or proposed issuance of a task order except for a
protest on the ground that the order increases the scope, pe-
riod, or maximum value of the contract under which the
order is issued.

“(e) INCREASES IN Scope, PERIOD, OR MAXIMUM
VALUE OF CONTRACT.—(1) A task order may not increase
the scope, period, or maximum value of the contract under
which the order is issued. The scope, period, or maximum
value of the contract may be increased only by modification
of the contract.

“(2) Unless use of procedures other than competitive
procedures is authorized by an exception in subsection (c)
of section 2304 of this title and approved in accordance
with subsection (f) of such section, competitive procedures

shall be used for making such a modification.
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“(3) Notice regarding the modification shall be pro-
vided in accordance with section 18 of the Office of Federal
Procurement Policy Act (41 U.S.C. 416) and section 8(e)
of the Small Business Act (15 U.S.C. 637(e)).

“(4)(A) Notwithstanding the limitation on the contract
period set forth in subsection (b) or in a solicitation or con-
tract pursuant to subsection (c), a contract entered into by
the head of an agency under this section may be extended
on a sole-source basis for a period not exceeding 6 months
If the agency head determines that—

“(i) the award of a follow-on contract has been
delayed by circumstances that were not reasonably
foreseeable at the time the initial contract was entered
into; and

“(il) the extension is necessary in order to ensure
continuity of the receipt of services pending the
award of, and commencement of performance under,
the follow-on contract.

“(B) A contract may be extended under the authority
of subparagraph (A) only once and only in accordance with
the limitations and requirements of this subsection.

“(f) TAsk ORDER OmBUDSMAN.—Each head of an
agency who awards multiple contracts pursuant to sub-
section (c)(4) shall appoint or designate a task order om-

budsman who shall be responsible for reviewing complaints
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from the contractors on such contracts and ensuring that
all of the contractors are afforded a fair opportunity to be
considered for task orders when required under subsection
(d)(2). The task order ombudsman shall be a senior agency
official who is independent of the contracting officer for the
contracts and may be the agency’s competition advocate.

“(9) INAPPLICABILITY TO CERTAIN CONTRACTS.—This
section does not apply to a contract for the acquisition of
property or services that includes acquisition of advisory
and assistance services if the head of an agency entering
Into such contract determines that, under the contract, advi-
sory and assistance services are necessarily incident to, and
not a significant component of, the contract.

“(h) RELATIONSHIP TO OTHER CONTRACTING AuU-
THORITY.—Nothing in this section may be construed to
limit the authority of the head of an agency to enter into
single or multiple task order contracts, or single or multiple
delivery order contracts, for property or services (other than
advisory and assistance services) under other provisions of
this chapter or under any other provision of law.

“(i) ADVISORY AND ASSISTANCE SERVICES DE-
FINED.—In this section, the term ‘advisory and assistance
services’ has the meaning given such term in section 1105(g)

of title 31.”.

S 1587 PCS



D W N P

16
17
18
19
20
21
22
23
24
25

307

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of such chapter is amended by
inserting after the item relating to section 2304 the

following new item:

“2304a. Task order contracts for advisory and assistance services.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
2304 of title 10, United States Code, is amended by striking
out subsection (j).

(c) CONFORMING AMENDMENT FOR PROFESSIONAL
AND TECHNICAL SERVICES.—Section 2331 of title 10,
United States Code, is amended by striking out subsection
(c).

SEC. 1005. ACQUISITION OF EXPERT SERVICES.

Section 2304(c)(3) of title 10, United States Code, is
amended—

(1) by striking out *“or (B)” and inserting in
lieu thereof “(B)”’; and

(2) by inserting before the semicolon at the end
the following: *, or (C) to procure the services of an
expert for use, in any litigation or dispute (including
any reasonably foreseeable litigation or dispute) in-
volving the Federal Government, in any trial, hear-
ing, or proceeding before any court, administrative
tribunal, or agency, or in any part of an alternative
dispute resolution process, whether or not the expert

Is expected to testify”.
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Subpart B—Planning, Solicitation, Evaluation, and
Award
SEC. 1011. SOURCE SELECTION FACTORS.

Section 2305(a) of title 10, United States Code, is

(1) in paragraph (2)—
(A) in subparagraph (A)(i), by striking out

1
2
3
4
5 amended—
6
7
8 “nonprice-related factors)” and inserting in lieu
9

thereof “nonprice-related factors and
10 subfactors)”’; and
11 (B) in subparagraph (B)(ii), by striking
12 out subclause (1) and inserting in lieu thereof the
13 following:
14 “(I) either a statement that the propos-
15 als are intended to be evaluated with, and
16 award made after, discussions with the
17 offerors, or a statement that the proposals
18 are intended to be evaluated, and award
19 made, without discussions with the offerors
20 (other than discussions conducted for the
21 purpose of minor clarification) unless dis-
22 cussions are determined to be necessary;
23 and’’; and
24 (2) by striking out paragraph (3) and inserting
25 in lieu thereof the following:

S 1587 PCS
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1 “(3)(A) In prescribing the evaluation factors to be in-
2 cluded in each solicitation for competitive proposals, the
3 head of an agency—

4 “(i) shall clearly establish the relative impor-
5 tance assigned to the evaluation factors and
6 subfactors, including the quality of the product or
7 services to be provided (including technical capabil-
8 ity, management capability, prior experience, and
9 past performance of the offeror);
10 “(i1) shall include cost or price to the Govern-
11 ment as an evaluation factor that must be considered
12 In the evaluation of proposals; and
13 “(ii1) shall disclose to offerors whether all evalua-
14 tion factors other than cost or price, when combined,
15 are—
16 “(I) significantly more important than cost
17 or price;
18 “(11) approximately equal in importance to
19 cost or price; or
20 “(111) significantly less important than cost
21 or price.
22 “(B) Nothing in this paragraph prohibits an agency
23 from—

S 1587 PCS
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“(i) providing additional information in a solic-
itation, including numeric weights for all evaluation
factors; or

“(i1) stating in a solicitation that award will be
made to the offeror that meets the solicitation’s man-
datory requirements at the lowest cost or price.”.

SEC. 1012. SOLICITATION PROVISION REGARDING EVALUA-
TION OF PURCHASE OPTIONS.

(a) OPTIONS FOR ADDITIONAL PURCHASES.—Sub-
section (a) of section 2305 of title 10, United States Code,
as amended by section 1011, is further amended by adding
at the end the following new paragraph:

“(4) The head of an agency, in issuing a solicitation
for a contract to be awarded using sealed bid procedures,
may not include in such solicitation a clause providing for
the evaluation of prices for options to purchase additional
property or services under the contract unless the head of
the agency has determined that there is a reasonable likeli-
hood that the options will be exercised.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
2301(a) of such title is amended—

(1) by striking out paragraph (7);

(2) by inserting “and” at the end of paragraph
(5); and
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(3) by striking out *; and” at the end of para-

graph (6) and inserting in lieu thereof a period.
SEC. 1013. PROMPT NOTICE OF AWARD.

() SEALED B1D PrRoCEDURES.—Section 2305(b)(3) of
title 10, United States Code, is amended by adding at the
end the following: “As soon as practicable after the date
of contract award, the head of the agency shall, in accord-
ance with procedures prescribed in the Federal Acquisition
Regulation, notify all offerors not awarded the contract that
the contract has been awarded.”.

(b) CoMPETITIVE PROPOSALS PROCEDURES.—Section
2305(b)(4)(B) of title 10, United States Code, is amended
In the second sentence by striking out “source and shall
promptly notify”” and inserting in lieu thereof “source. As
soon as practicable after the date of contract award, the
head of the agency shall, in accordance with procedures pre-
scribed in the Federal Acquisition Regulation, notify”.

SEC. 1014. POST-AWARD DEBRIEFINGS.

Section 2305(b) of title 10, United States Code, is
amended—

(1) by redesignating paragraph (5) as para-
graph (6); and

(2) by inserting after paragraph (4) the follow-
ing new paragraph (5):
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“(5)(A) When a contract is awarded by the head of

an agency on the basis of competitive proposals, an unsuc-
cessful offeror, upon written request received by the agency
within 3 days after the date on which the unsuccessful
offeror receives the notification of the contract award, shall
be debriefed and furnished the basis for the selection deci-
sion and contract award. An employee of the agency shall
debrief the offeror promptly after receipt of the request by
the agency.

“(B) The debriefing shall include, at a minimum—

“(i) the agency’s evaluation of the significant
weak or deficient factors in the offeror’s offer;

“(i1) the overall evaluated cost and technical rat-
ing of the offer of the contractor awarded the contract
and the overall evaluated cost and technical rating of
the offer of the debriefed offeror;

“(iii) the overall ranking of all offers;

“(iv) a summary of the rationale for the award,;

“(v) in the case of a proposal that incorporates
equipment that is a commercial item, the make and
model of the item incorporated in the offer of the con-
tractor awarded the contract; and

“(vi) reasonable responses to questions posed by
the debriefed offeror as to whether source selection

procedures set forth in the solicitation, applicable reg-
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ulations, and other applicable authorities were fol-

lowed by the agency.

“(C) The debriefing may not include point-by-point
comparisons of the debriefed offeror’s offer with other offers
and may not disclose any information that is exempt from
disclosure under section 552 of title 5, including informa-
tion relating to—

“(i) trade secrets;

“(it) privileged or confidential manufacturing
processes and techniques; and

“(ii1) commercial and financial information that

Is privileged or confidential, including cost break-

downs, profit, indirect cost rates, and similar infor-

mation.

“(D) Each solicitation for competitive proposals shall
include a statement that information described in subpara-
graph (B) may be disclosed in post-award debriefings.

“(E) If, within one year after the date of the contract
award and as a result of a successful procurement protest
or otherwise, the agency seeks to fulfill the requirement
under the contract either on the basis of a new solicitation
of offers or on the basis of new best and final offers requested
for that contract, the agency shall make available to all

offerors—
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“(i) the information provided in debriefings
under this paragraph regarding the offer of the con-
tractor awarded the contract; and

“(i1) the comparable debriefing information that
was prepared with respect to the original offerors.
“(F) The contracting officer shall include a summary

of the debriefing in the contract file.”.
SEC. 1015. PROTEST FILE.

Section 2305 of title 10, United States Code, is amend-
ed by adding at the end the following:

“(e)(1) If, in the case of a solicitation for a contract
issued by, or an award or proposed award of a contract
by, the head of an agency, a protest is filed pursuant to
the procedures in subchapter V of chapter 35 of title 31 and
an actual or prospective offeror so requests, a file of the
protest shall be established by the procuring activity and
reasonable access shall be provided to actual or prospective
offerors.

“(2) Information exempt from disclosure under the sec-
tion 552 of title 5 may be redacted in a file established
pursuant to paragraph (1) unless an applicable protective
order provides otherwise.

“(3) Regulations implementing this subsection shall be
consistent with the regulations regarding the preparation

and submission of an agency’s protest file (the so-called
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‘rule 4 file’) for protests to the General Services Board of

Contract Appeals under section 111 of the Federal Property

and Administrative Services Act of 1949 (41 U.S.C. 759).”.

SEC. 1016. AWARD OF COSTS AND FEES IN AGENCY SETTLE-
MENT OF PROTESTS.

Section 2305 of title 10, United States Code, as amend-
ed by section 1015, is further amended by adding at the
end the following new subsection:

“(f) If, in connection with a protest, the head of an
agency determines that a solicitation, proposed award, or
award does not comply with the requirements of law or reg-
ulation, the head of the agency may take—

“(1) any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title

31; and

“(2) may pay costs described in paragraph (1)
of section 3554(c) of title 31 within the limits referred
to in paragraph (2) of such section.”.

SEC. 1017. TWO-PHASE SELECTION PROCEDURES.

(2) PROCEDURES AUTHORIZED.—Chapter 137 of title
10, United States Code, is amended by inserting after sec-
tion 2305 the following new section:

“82305a. Two-phase selection procedures
“(@) PROCEDURES AUTHORIZED.—The head of an

agency may use two-phase selection procedures for entering
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Into a contract for the acquisition of property or services
when the head of the agency determines that three or more
offers will be received for such contract, substantial design
work must be performed before an offeror can develop a
price or cost proposal for such contract, and the offerors
will incur a substantial amount of expenses in preparing
the offers.

“(b) PROCEDURES DESCRIBED.—TWwo-phase selection
procedures consist of the following:

“(1) The head of the agency solicits proposals
that—

“(A) include information on the offerors’—
“(i) technical approach; and
“(i1) technical qualifications; and

“(B) do not include—
“(i) detailed design information; or
“(i1) cost or price information.

“(2) The head of the agency evaluates the propos-
als on the basis of evaluation criteria set forth in the
solicitation, except that the head of the agency does
not consider cost-related or price-related evaluation
factors.

“(3) The head of the agency selects at least three
offerors as the most highly qualified to provide the

property or services under the contract and requests
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the selected offerors to submit competitive proposals

that include cost or price information.

“(4) The head of the agency awards the contract
in accordance with section 2305(b)(4) of this title.

“(c) REsOURCE CoMPARISON CRITERION RE-
QUIRED.—In using two-phase selection procedures for enter-
Ing into a contract, the head of the agency shall establish
a resource criterion or a financial criterion applicable to
the contract in order to provide a consistent basis for com-
paring the offerors and their proposals.

“(d) Two-PHASE SELECTION PROCEDURES DE-
FINED.—In this section, the term ‘two-phase selection proce-
dures’ means procedures described in subsection (b) that are
used for the selection of a contractor on the basis of cost
or price and other evaluation criteria to provide property
or services in accordance with the provisions of a contract
which requires the contractor to design the property to be
acquired under the contract and produce or construct such
property.

“(e) APPLICABILITY ONLY TO DEPARTMENT OF DE-
FENSE.—This section does not apply to the Coast Guard
or the National Aeronautics and Space Administration.”.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of such chapter is amended by inserting after

the item relating to section 2305 the following:

“*2305a. Two-phase selection procedures.”.
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Subpart C—Kinds of Contracts

SEC. 1021. SECRETARIAL DETERMINATION REGARDING USE
OF COST TYPE OR INCENTIVE CONTRACT.

Subsection (c) of section 2306 of title 10, United States
Code, is repealed.

SEC. 1022. TECHNICAL AND CONFORMING AMENDMENTS.

(2) REPEAL OF UNNECESSARY CROSS REFERENCE.—
Subsection (f) of section 2306 of title 10, United States
Code, is repealed.

(b) CoNFORMING AMENDMENT.—Such section is
amended by redesignating subsections (d), (e), (g), and (h)
as subsections (c), (d), (e), and (f), respectively.

() NEUTERIZATION OF REFERENCE.—Subsection
(e)(1) of such section, as redesignated by subsection (b), is
amended in the matter above clause (i) by striking out
“whenever he finds” and inserting in lieu thereof “whenever
the head of the agency finds”.

Subpart D—Miscellaneous Provisions for the

Encouragement of Competition
SEC. 1031. REPEAL OF REQUIREMENT FOR ANNUAL REPORT
BY ADVOCATES FOR COMPETITION.
Subsection (c) of section 2318 of title 10, United States

Code, is repealed.
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1 PART II—CIVILIAN AGENCY ACQUISITIONS
2 Subpart A—Competition Requirements
3 SEC. 1051. REFERENCES TO FEDERAL ACQUISITION REGU-
4 LATION.

5 Section 303 of the Federal Property and Administra-
6 tive Services Act of 1949 (41 U.S.C. 253) is amended—
7 (1) in subsection (a)(1)(A), by striking out
8 “modifications” and all that follows through *“of
9 1984 and inserting in lieu thereof “Federal Acquisi-
10 tion Regulation”; and

11 (2) in subsection (g)(1), by striking out “regula-
12 tions modified” and all that follows through ‘“of
13 1984,” and inserting in lieu thereof “Federal Acquisi-
14 tion Regulation”.

15 SsEC. 1052. ESTABLISHMENT OR MAINTENANCE OF ALTER-
16 NATIVE SOURCES OF SUPPLY.

17 Section 303(b) of the Federal Property and Adminis-
18 trative Services Act of 1949 (41 U.S.C. 253(b)) is amend-
19 ed—

20 (1) in paragraph (1)—

21 (A) by striking out “or” at the end of sub-
22 paragraph (B);

23 (B) by striking out the period at the end of
24 subparagraph (C) and inserting in lieu thereof a
25 semicolon; and
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(C) by adding at the end the following new

subparagraphs:

“(D) would ensure the continuous availability of
a reliable source of supply of such property or service;

“(E) would satisfy projected needs for such prop-
erty or service determined on the basis of a history of
high demand for the property or service; or

“(F) in the case of medical supplies, safety sup-
plies, or emergency supplies, would satisfy a critical
need for such supplies.”;

(2) by redesignating paragraphs (2) and (3) as
paragraphs (3) and (4), respectively;

(3) by inserting after paragraph (1) the follow-
ing new paragraph (2):

“(2) The determination required of the agency head

In paragraph (1) may not be made for a class of purchases

or contracts.”; and

(4) in paragraph (4), as redesignated by para-
graph (2), by striking out “paragraphs (1) and (2)”
and inserting in lieu thereof “paragraphs (1) and

3)".
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SEC. 1053. CLARIFICATION OF APPROVAL AUTHORITY FOR

USE OF PROCEDURES OTHER THAN FULL
AND OPEN COMPETITION.

Section 303(f)(1)(B)(i) of the Federal Property and
Administrative  Services Act of 1949 (41 U.S.C.
253(H)(1)(B)(1)) is amended by inserting before the semi-
colon at the end the following: “or by an official referred
to in clause (ii), (iii), or (iv)”.

SEC. 1054. TASK ORDER CONTRACTS FOR ADVISORY AND
ASSISTANCE SERVICES.

(@) AuTHoRrRITY.—Title 11l of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.) Is amended by inserting after section 303G the fol-

lowing new section:

“TASK ORDER CONTRACTS FOR ADVISORY AND ASSISTANCE
SERVICES

“SEeC. 303H. (a) AUTHORITY To AWARD.—(1) Subject
to the requirements of this section, the head of an executive
agency may enter into a contract for advisory and assist-
ance services that does not procure or specify a firm quan-
tity of services (other than a minimum or maximum quan-
tity) and that provides for the issuance of task orders dur-
Ing the specified period of the contract.

“(2) Except as provided in subsection (h), the agency
head may enter into a contract described in paragraph (1)
only under the authority of this section.
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“(b) LimiITATION ON CONTRACT PERIOD.—The period
of a contract referred to in subsection (a), including all pe-
riods of extensions of the contract under options, modifica-
tions, or otherwise, may not exceed 5 years unless a longer
period is specifically authorized in a law that is applicable
to such contract.

“(c) COoNTRACT PROCEDURES.—(1) An agency head
may use procedures other than competitive procedures to
enter into a contract referred to in subsection (a) only if
an exception in subsection (c) of section 303 applies to the
contract and the use of such procedures is approved in ac-
cordance with subsection (f) of such section.

“(2) The notice required by section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) and sec-
tion 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope, magnitude,
and duration of the proposed contract in a manner that
would reasonably enable a potential offeror to decide wheth-
er to request the solicitation and consider submitting an
offer.

“(3) The solicitation shall include the following:

“(A) The period of the contract, including the
number of options to extend the contract and the pe-
riod for which the contract may be extended under

each option, if any.

S 1587 PCS



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

323

“(B) The maximum quantity or dollar value of
the services to be procured under the contract.

“(C) A statement of work, specifications, or other
description that reasonably describes the general
scope, nature, complexity, and purposes of the services
to be procured under the contract.

“(4)(A) An agency head may, on the basis of one solici-
tation, award separate contracts under this section for the
same or similar services to two or more sources if the solici-
tation states that the agency head has the option to do so.

“(B) If, in the case of a contract for advisory and as-
sistance services to be entered into under the authority of
this section, the contract period is to exceed 3 years and
the contract amount is estimated to exceed $10,000,000 (in-
cluding all options), the solicitation shall—

“(i) provide for a multiple award authorized
under subparagraph (A); and

“(if) include a statement that the agency head
may also elect to award only one contract if the agen-
cy head determines in writing that only one of the
offerers is capable of providing the services required
at the level of quality required.

“(C) Subparagraph (B) does not apply in the case of
a solicitation for which the agency head determines in writ-

Ing that, because the services required under the contract
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are unique or highly specialized, it is not practicable to
award more than one contract.

“(5) A contract referred to in subsection (a) shall con-
tain the same information that is required by paragraph
(3) to be included in the solicitation of offers for that con-
tract.

“(d) ORDER PROCEDURES.—(1) The following actions
are not required for a task order issued under a contract
entered into in accordance with this section:

“(A) A separate notice for such order under sec-
tion 18 of the Office of Federal Procurement Policy
Act (41 U.S.C. 416) or section 8(e) of the Small Busi-
ness Act (15 U.S.C. 637(e)).

“(B) Except as provided in paragraph (2), a
competition (or a waiver of competition approved in
accordance with section 303(f)) that is separate from
that used for entering into the contract.

“(2)(A) When multiple contracts are awarded pursu-
ant to subsection (c)(4), all contractors awarded such con-
tracts shall be provided a fair opportunity to be considered,
pursuant to procedures set forth in the contracts, for each
task order in excess of $2,500 that is to be issued under
any of the contracts unless—

“(i) the agency’s need for the services ordered is

of such unusual urgency that competition would re-
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sult in unacceptable delays in fulfilling the agency’s

needs;

“(i1) only one such contractor is capable of pro-
viding the services required at the level of quality re-
quired because the services ordered are unique or
highly specialized;

“(iit) the task order should be issued on a sole-
source basis in the interest of economy and efficiency
because it is a logical follow-on to a task order al-
ready issued on a competitive basis; or

“(iv) the order must be placed with a particular
contractor in order to satisfy a minimum guarantee.
“(B) When a task order is issued in accordance with

subparagraph (A), the order shall include a statement of
work that clearly specifies all tasks to be performed under
the order.

“(3) A protest is not authorized in connection with the
Issuance or proposed issuance of a task order except for a
protest on the ground that the order increases the scope, pe-
riod, or maximum value of the contract under which the
order is issued.

“(e) INCREASES IN Scope, PERIOD, OR MAXIMUM
VALUE OF CONTRACT.—(1) A task order may not increase
the scope, period, or maximum value of the contract under

which the order is issued. The scope, period, or maximum
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value of the contract may be increased only by modification
of the contract.

“(2) Unless use of procedures other than competitive
procedures is authorized by an exception in subsection (c)
of section 303 and approved in accordance with subsection
(f) of such section, competitive procedures shall be used for
making such a modification.

“(3) Notice regarding the modification shall be pro-
vided in accordance with section 18 of the Office of Federal
Procurement Policy Act (41 U.S.C. 416) and section 8(e)
of the Small Business Act (15 U.S.C. 637(e)).

“(4)(A) Notwithstanding the limitation on the contract
period set forth in subsection (b) or in a solicitation or con-
tract pursuant to subsection (c), a contract entered into by
the head of an agency under this section may be extended
on a sole-source basis for a period not exceeding 6 months
If the agency head determines that—

“(i) the award of a follow-on contract has been
delayed by circumstances that were not reasonably
foreseeable at the time the initial contract was entered
into; and

“(il) the extension is necessary in order to ensure
continuity of the receipt of services pending the
award of, and commencement of performance under,

the follow-on contract.
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“(B) A contract may be extended under the authority

of subparagraph (A) only once and only in accordance with
the limitations and requirements of this subsection.

“(f) TAsk OrRDER OmBUDSMAN.—Each agency head
who awards multiple contracts pursuant to subsection
(c)(4) shall appoint or designate a task order ombudsman
who shall be responsible for reviewing complaints from the
contractors on such contracts and ensuring that all of the
contractors are afforded a fair opportunity to be considered
for task orders when required under subsection (d)(2). The
task order ombudsman shall be a senior agency official who
Is independent of the contracting officer for the contracts
and may be the agency’s competition advocate.

“(9) INAPPLICABILITY TO CERTAIN CONTRACTS.—This
section does not apply to a contract for the acquisition of
property or services that includes acquisition of advisory
and assistance services if the agency head entering into such
contract determines that, under the contract, advisory and
assistance services are necessarily incident to, and not a
significant component of, the contract.

“(h) RELATIONSHIP TO OTHER CONTRACTING AuU-
THORITY.—Nothing in this section may be construed to
limit the authority of the head of an agency to enter into
single or multiple task order contracts, or single or multiple

delivery order contracts, for goods or services (other than
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advisory and assistance services) under other provisions of
this title or under any other provision of law.

“(i) ADVISORY AND ASSISTANCE SERVICES DE-
FINED.—In this section, the term *‘advisory and assistance
services’ has the meaning given such term in section 1105(g)
of title 31, United States Code.”.

(b) CLERICAL AMENDMENT.—The table of contents in
the first section is amended by inserting after the item relat-

ing to section 303G the following new item:

“Sec. 303H. Task order contracts for advisory and assistance services.”.
SEC. 1055. ACQUISITION OF EXPERT SERVICES.

(@) EXCEPTION TO REQUIREMENT FOR USE oF Com-
PETITIVE PROCEDURES.—Section 303(c)(3) of the Federal
Property and Administrative Services Act of 1949 (41
U.S.C. 253(c)) is amended—

(1) by striking out *“or (B)” and inserting in
lieu thereof “(B)”’; and

(2) by inserting before the semicolon at the end
the following: *, or (C) to procure the services of an
expert for use, in any litigation or dispute (including
any reasonably foreseeable litigation or dispute) in-
volving the Federal Government, in any trial, hear-
ing, or proceeding before any court, administrative
tribunal, or agency, or in any part of an alternative
dispute resolution process, whether or not the expert

Is expected to testify”.
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(b) PROCUREMENT NOTICE.—

(1) AMENDMENT OF OFFICE OF FEDERAL PRO-
CUREMENT POLICY ACT.—Section 18(c) of the Office
of Federal Procurement Policy Act (41 U.S.C. 416(c))
IS amended—

(A) by striking out “or” at the end of sub-
paragraph (D);

(B) by striking out the period at the end of
subparagraph (E) and inserting in lieu thereof
“or”; and

(C) by adding at the end the following:

“(F) the procurement is for the services of an ex-
pert for use in any litigation or dispute (including
any reasonably foreseeable litigation or dispute) in-
volving the Federal Government in any trial, hearing,
or proceeding before any court, administrative tribu-
nal, or agency, or in any part of an alternative dis-
pute resolution process, whether or not the expert is
expected to testify.”.

(2) AMENDMENT OF SMALL BUSINESS ACT.—Sec-
tion 8(g) of the Small Business Act (15 U.S.C.
637(c)) is amended—

(A) by striking out “or” at the end of sub-
paragraph (D);
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(B) by striking out the period at the end of

subparagraph (E) and inserting in lieu thereof
“;or”; and
(C) by adding at the end the following:
“(F) the procurement is for the services of an ex-
pert for use in any litigation or dispute (including
preparation for any foreseeable litigation or dispute)

that involves or could involve the Federal Government
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not the expert is expected to testify.”.
13 (c) RePeEAL OF AMENDMENTS TO UNCODIFIED

14 TiTLe.—The following provisions of law are repealed:

15 (1) Section 532 of Public Law 101-509 (104
16 Stat. 1470) and the provision of law set out in quotes
17 in that section.

18 (2) Section 529 of Public Law 102-393 (106

19 Stat. 1761) and the matters inserted and added by
20 that section.

21 SEC. 1056. CONTINUED OCCUPANCY OF LEASED SPACE.

22 Section 303(d) of the Federal Property and Adminis-
23 trative Services Act of 1949 (41 U.S.C. 253(d)) is amend-
24 ed—
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(1) by redesignating paragraph (2) as para-
graph (3); and
(2) by inserting after paragraph (1) the follow-

ing new paragraph (2):

“(2)(A) For the purposes of applying subsection (c)(1)
in the case of a follow-on lease to be entered into for the
purpose of providing for continued occupancy of particular
space in leased real property by a Federal agency, space
may be treated as being available only from the lessor of
such space and may be acquired through the use of proce-
dures other than competitive procedures (without the jus-
tification otherwise required by subsection (f)) if a written
determination is made by the contracting officer that—

“(i) the occupying agency has a continuing need
for the space;

“(i1) the space meets the needs of the agency; and

“(iii) the lessor is willing to continue to provide
the space at a fair market price determined by the
contracting officer on the basis of a market survey or
an appraisal conducted in accordance with generally
accepted real property appraisal standards.

“(B) The authority under subparagraph (A) to use
procedures other than competitive procedures to enter into
a follow-on lease may be exercised not more than once to

provide for continued occupancy of particular space in real
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property by a particular Federal agency. The period of such
follow-on lease may not exceed 5 years.

“(C) Nothing in this paragraph may be construed to
prohibit the use of procedures other than competitive proce-
dures to enter into a follow-on lease of real property for
continued occupancy of particular space in real property
by a Federal agency when an exception set forth in sub-
section (c) applies and the use of such procedures is justified
and approved in accordance with subsection (f).”.

Subpart B—Planning, Solicitation, Evaluation, and
Award
SEC. 1061. SOLICITATION, EVALUATION, AND AWARD.

(@) CONTENT OF SoLICITATION.—Section 303A of the
Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253a) is amended—

(1) in subsection (b)(1)(A)—

(A) by inserting and  significant
subfactors™ after *“all significant factors”; and
(B) by striking out *“(including price)” and
inserting “‘(including cost or price, cost-related
or price-related factors and subfactors, and
noncost-related or nonprice-related factors and
subfactors)’’;
(2) in subsection (b)(1)(B), by inserting “and

subfactors” after “‘factors’;
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1 (3) in subsection (b)(2)(B), by striking out clause
2 (1) and inserting in lieu thereof the following:

3 “(i) either a statement that the propos-
4 als are intended to be evaluated with, and
5 award made after, discussions with the
6 offerors, or a statement that the proposals
7 are intended to be evaluated, and award
8 made, without discussions with the offerors
9 (other than discussions conducted for the
10 purpose of minor clarification) unless dis-
11 cussions are determined to be necessary;
12 and”; and

13 (4) by adding at the end the following new sub-
14 section:

15 “(c)(1) In prescribing the evaluation factors to be in-

16 cluded in each solicitation for competitive proposals, an

17 agency head—

18 “(A) shall clearly establish the relative impor-
19 tance assigned to the evaluation factors and
20 subfactors, including the quality of the product or
21 services to be provided (including technical capabil-
22 ity, management capability, prior experience, and
23 past performance of the offeror);

S 1587 PCS



© 00O N O 0o B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

334

“(B) shall include cost or price to the Govern-
ment as an evaluation factor that must be considered
in the evaluation of proposals; and

“(C) shall disclose to offerors whether all evalua-
tion factors other than cost or price, when combined,
are—

“(i) significantly more important than cost
or price;

“(i1) approximately equal in importance to
cost or price; or

“(ii1) significantly less important than cost
or price.

“(2) Nothing in this subsection prohibits an agency
from—

“(A) providing additional information in a so-
licitation, including numeric weights for all evalua-
tion factors; or

“(B) stating in a solicitation that award will be
made to the offeror that meets the solicitation’s man-
datory requirements at the lowest price or cost.”.

(b) EVALUATION AND AwARD.—Section 303B of the
Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253b) is amended—

(1) in subsection (a), by inserting “, and award

a contract,” after “competitive proposals”;
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(2) in subsection (c), by inserting “in accordance
with subsection (a)” in the second sentence after
“shall evaluate the bids”; and

(3) in subsection (d)—

(A) by striking out paragraph (1) and in-
serting in lieu thereof the following:

“(1) An agency head shall evaluate competitive propos-

als in accordance with subsection (a) and may award a

contract—

“(A) after discussions with the offerors, provided
that written or oral discussions have been conducted
with all responsible offerors who submit proposals
within the competitive range; or

“(B) based on the proposals received and without
discussions with the offerors (other than discussions
conducted for the purpose of minor clarification), pro-
vided that, as required by section 303A(b)(2)(B)(i),
the solicitation included a statement that proposals
are intended to be evaluated, and award made, with-
out discussions, unless discussions are determined to
be necessary.”;

(B) by striking out paragraphs (2) and (3)
and by redesignating paragraph (4) as para-
graph (2); and
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1 (C) in paragraph (2), as redesignated by
2 subparagraph (B), by inserting “cost or” before
3 “price” in the first sentence.

4 (c) APPLICABILITY.—

5 (1) IN GENERAL.—EXcept as provided in para-
6 graph (2), the amendments made by this section shall
7 apply to—

8 (A) solicitations for sealed bids or competi-
9 tive proposals issued after the end of the 180-day
10 period beginning on the date of the enactment of
11 this Act; and
12 (B) contracts awarded pursuant to those so-
13 licitations.
14 (2) AUTHORITY TO APPLY AMENDMENTS
15 EARLY.—The head of an executive agency may apply
16 the amendments made by this section to solicitations
17 issued before the end of the period referred to in para-
18 graph (1). The head of the executive agency shall pub-
19 lish in the Federal Register notice of any such earlier
20 date of application at least 10 days before that date.
21 SEC. 1062. SOLICITATION PROVISION REGARDING EVALUA-
22 TION OF PURCHASE OPTIONS.

23 Section 303A of the Federal Property and Administra-
24 tive Services Act of 1949 (41 U.S.C. 253a), as amended by
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section 1061(a)(4), is further amended by adding at the end

the following new subsection:

“(d) An agency head, in issuing a solicitation for a
contract to be awarded using sealed bid procedures, may
not include in such solicitation a clause providing for the
evaluation of prices for options to purchase additional
property or services under the contract unless the agency
head has determined that there is a reasonable likelihood
that the options will be exercised.”.

SEC. 1063. PROMPT NOTICE OF AWARD.

() SEALED BID PROCEDURES.—Subsection (c) of sec-
tion 303B of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 253b) is amended by add-
ing at the end the following: “As soon as practicable after
the date of contract award, the agency head shall, in accord-
ance with procedures prescribed in the Federal Acquisition
Regulation, notify all offerors not awarded the contract that
the contract has been awarded.”.

(b) ComPETITIVE PROPOSALS PROCEDURES.—Para-
graph (2) of section 303B(d) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253b(d)),
as redesignated by section 1061(b)(3)(B), is amended in the
second sentence by striking out ““source and shall promptly
notify” and inserting in lieu thereof “source. As soon as

practicable after the date of contract award, the agency
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head shall, in accordance with procedures prescribed in the
Federal Acquisition Regulation, notify”.
SEC. 1064. POST-AWARD DEBRIEFINGS.

Section 303B of the Federal Property and Administra-

tive Services Act of 1949 (41 U.S.C. 253b) is amended—

(1) by redesignating subsections (¢) and (f) as
subsections (f) and (g), respectively; and

(2) by inserting after subsection (d) the following

new subsection (e):

“(e)(1) When a contract is awarded by the head of an
executive agency on the basis of competitive proposals, an
unsuccessful offeror, upon written request received by the
agency within 3 days after the date on which the unsuccess-
ful offeror receives the notification of the contract award,
shall be debriefed and furnished the basis for the selection
decision and contract award. An employee of the executive
agency shall debrief the offeror promptly after receipt of the
request by the agency.

“(2) The debriefing shall include, at a minimum—

“(A) the executive agency’s evaluation of the sig-
nificant weak or deficient factors in the offeror’s offer;
“(B) the overall evaluated cost and technical rat-
ing of the offer of the contractor awarded the contract
and the overall evaluated cost and technical rating of

the offer of the debriefed offeror;
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“(C) the overall ranking of all offers;

“(D) a summary of the rationale for the award,;

“(E) in the case of a proposal that incorporates
equipment that is a commercial item, the make and
model of the item incorporated in the offer of the con-
tractor awarded the contract; and

“(F) reasonable responses to questions posed by
the debriefed offeror as to whether source selection
procedures set forth in the solicitation, applicable reg-
ulations, and other applicable authorities were fol-
lowed by the executive agency.

“(3) The debriefing may not include point-by-point

comparisons of the debriefed offeror’s offer with other offers

14 and may not disclose any information that is exempt from

15
16
17
18
19
20
21
22
23

disclosure under section 552 of title 5, United States Code,

including information relating to—

“(A) trade secrets;

“(B) privileged or confidential manufacturing
processes and techniques; and

“(C) commercial and financial information that
Is privileged or confidential, including cost break-
downs, profit, indirect cost rates, and similar infor-

mation.
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“(4) Each solicitation for competitive proposals shall
include a statement that information described in para-
graph (2) may be disclosed in post-award debriefings.

“(5) If, within one year after the date of the contract
award and as a result of a successful procurement protest
or otherwise, the executive agency seeks to fulfill the require-
ment under the contract either on the basis of a new solici-
tation of offers or on the basis of new best and final offers
requested for that contract, the agency head shall make
available to all offerors—

“(A) the information provided in debriefings
under this subsection regarding the offer of the con-
tractor awarded the contract; and

“(B) the comparable debriefing information that
was prepared with respect to the original offerors.
“(6) The contracting officer shall include a summary

of the debriefing in the contract file.”.
SEC. 1065. PROTEST FILE.

Section 303B of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253Db), as amended by
section 1064(1), is further amended by adding at the end
the following:

“(h)(2) If, in the case of a solicitation for a contract
issued by, or an award or proposed award of a contract

by, an agency head, a protest is filed pursuant to the proce-
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dures in subchapter V of chapter 35 of title 31, United

States Code, and an actual or prospective offeror so re-
quests, a file of the protest shall be established by the procur-
Ing activity and reasonable access shall be provided to ac-
tual or prospective offerors.

“(2) Information exempt from disclosure under section
552 of title 5, United States Code, may be redacted in a
file established pursuant to paragraph (1) unless an appli-
cable protective order provides otherwise.

“(3) Regulations implementing this subsection shall be
consistent with the regulations regarding the preparation
and submission of an agency’s protest file (the so-called
‘rule 4 file’) for protests to the General Services Board of
Contract Appeals under section 111 of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 759).”.
SEC. 1066. AWARD OF COSTS AND FEES IN AGENCY SETTLE-

MENT OF PROTESTS.

Section 303B of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253b), as amended by
section 1065, is further amended by adding at the end the
following new subsection:

“(i) If, in connection with a protest, an agency head
determines that a solicitation, proposed award, or award
does not comply with the requirements of law or regulation,

the agency head may take—
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“(1) any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title
31, United States Code; and
“(2) may pay costs described in paragraph (1)
of section 3554(c) of such title within the limits re-
ferred to in paragraph (2) of such section.”.
SEC. 1067. TWO-PHASE SELECTION PROCEDURES.
(2) PROCEDURES AuTHORIZED.—Title 111 of the Fed-
eral Property and Administrative Services Act of 1949 (41
U.S.C. 251 et seq.), as amended by section 1054, is further
amended by inserting after section 303H the following new

section:;

“TWO-PHASE SELECTION PROCEDURES
“Sec. 303l. (a) PROCEDURES AUTHORIZED.—The
head of an executive agency may use two-phase selection
procedures for entering into a contract for the acquisition
of property or services when the agency head determines
that three or more offers will be received for such contract,
substantial design work must be performed before an offeror
can develop a price or cost proposal for such contract, and
the offerors will incur a substantial amount of expenses in
preparing the offers.
“(b) PROCEDURES DESCRIBED.—Two-phase selection
procedures consist of the following:
“(1) The agency head solicits proposals that—

“(A) include information on the offerors’'—
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“(i1) technical approach; and

“(i1) technical qualifications; and
“(B) do not include—

“(i) detailed design information; or

“(i1) cost or price information.

“(2) The agency head evaluates the proposals on
the basis of evaluation criteria set forth in the solici-
tation, except that the agency head does not consider
cost-related or price-related evaluation factors.

“(3) The agency head selects at least three
offerors as the most highly qualified to provide the
property or services under the contract and requests
the selected offerors to submit competitive proposals
that include cost or price information.

“(4) The agency head awards the contract in ac-
cordance with section 303B(d).

“(c) REsSOURCE CoMPARISON CRITERION RE-
QUIRED.—In using two-phase selection procedures for enter-
Ing into a contract, the agency head shall establish a re-
source criterion or a financial criterion applicable to the
contract in order to provide a consistent basis for compar-
Ing the offerors and their proposals.

“(d) Two-PHASE SELECTION PROCEDURES DE-
FINED.—In this section, the term ‘two-phase selection proce-

dures’ means procedures described in subsection (b) that are
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used for the selection of a contractor on the basis of cost
or price and other evaluation criteria to provide property
or services in accordance with the provisions of a contract
which requires the contractor to design the property to be
acquired under the contract and produce or construct such
property.”.

(b) CLERICAL AMENDMENT.—The table of contents in
the first section of such Act, as amended by section 1054,
Is further amended by inserting after the item relating to

section 303H the following new item:

“Sec. 3031. Two-phase selection procedures.”.
Subpart C—Kinds of Contracts
SEC. 1071. AGENCY HEAD DETERMINATION REGARDING USE
OF COST TYPE OR INCENTIVE CONTRACT.
Section 304(b) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 254(b)) is amended
by striking out the second sentence.
SEC. 1072. MULTIYEAR CONTRACTING AUTHORITY.
(@) AutHorITY.—Title 11l of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.), as amended by section 1067, is further amended

by inserting after section 303l the following new section:

“MULTIYEAR CONTRACTS
“Sec. 303J. (a) AuTHORITY.—The head of an execu-
tive agency may enter into a multiyear contract for the ac-
quisition of property or services if—
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“(1) funds are available and obligated for such
contract, for the full period of the contract or for the
first fiscal year in which the contract is in effect, and
for the estimated costs associated with any necessary
termination of such contract; and

“(2) the agency head determines that—

“(A) the need for the property or services is
reasonably firm and continuing over the period
of the contract; and

“(B) a multiyear contract will serve the best
interests of the United States by encouraging ef-
fective competition or promoting economy in ad-
ministration, performance, and operation of the
agency’s programs.

“(b) TERMINATION CLAUSE.—A multiyear contract
entered into under the authority of this section shall include
a clause that provides that the contract shall be terminated
if funds are not made available for the continuation of such
contract in any fiscal year covered by the contract.
Amounts available for paying termination costs shall re-
main available for such purpose until the costs associated
with termination of the contract are paid.

“(c) RuLE oF CoNsTRucTION.—Nothing in this sec-
tion is intended to modify or affect any other provision of

law that authorizes multiyear contracts.”.
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(b) CLERICAL AMENDMENT.—The table of contents in
the first section of such Act, as amended by section 1067,
Is further amended by inserting after the item relating to

section 3031 the following new item:

“*Sec. 303J. Multiyear contracts.”.
SEC. 1073. SEVERABLE SERVICES CONTRACTS CROSSING
FISCAL YEARS.
(@) AuTHoRrITY.—Title 11l of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.), as amended by section 1072, is further amended

by inserting after section 303J the following new section:

“SEVERABLE SERVICES CONTRACTS FOR PERIODS
CROSSING FISCAL YEARS

“SeC. 303K. (a) AuTHORITY.—The head of an execu-
tive agency may enter into a severable contract for procure-
ment of services for a period that begins in one fiscal year
and ends in the next fiscal year if (without regard to any
option to extend the period of the contract) the contract pe-
riod does not exceed one year.

“(b) AVAILABILITY OF FUNDS.—To0 the extent provided
in appropriations Acts, funds obligated for a contract en-
tered into under the authority of subsection (a) shall remain
available until no longer needed to pay for such contract.

“(c) SEVERABLE CONTRACT DEFINED.—InN this sec-
tion, the term ‘severable contract’ means a contract that
contains a clause that makes the effectiveness of the contract
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for periods after the end of the fiscal year in which the per-
formance of the contract begins subject to the availability
of appropriations.”.

(b) CLERICAL AMENDMENT.—The table of contents in
the first section of such Act, as amended by section 1072,
Is further amended by inserting after the item relating to

section 303J the following new item:

“Sec. 303K. Severable services contracts for periods crossing fiscal years.”.
SEC. 1074. ECONOMY ACT PURCHASES.

(@) REGULATIONS REQUIRED.—Not later than six
months after the date of the enactment of this Act, the Fed-
eral Acquisition Regulation shall be revised to include regu-
lations governing the exercise of the authority under section
1535 of title 31, United States Code, for Federal agencies
to purchase goods and services under contracts entered into
or administered by other agencies.

(b) CONTENT OF REGULATIONS.—The regulations pre-
scribed pursuant to subsection (a) shall—

(1) require that each purchase described in sub-
section (a) be approved in advance by a contracting
officer of the ordering agency with authority to con-
tract for the goods or services to be purchased or by
another official in a position specifically designated
by regulation to approve such purchase;

(2) provide that such a purchase of goods or

services may be made only if—
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(A) the purchase is appropriately made

under a contract that the agency filling the pur-

chase order entered into, before the purchase

order, in order to meet the requirements of such
agency for the same or similar goods or services;

(B) the agency filling the purchase order is
better qualified to enter into or administer the
contract for such goods or services by reason of
capabilities or expertise that is not available
within the ordering agency; or

(C) the agency or unit filling the order is
specifically authorized by law or regulations to
purchase such goods or services on behalf of other
agencies;

(3) prohibit any such purchase under a contract
or other agreement entered into or administered by an
agency not covered by the provisions of chapter 137
of title 10, United States Code, or title 111 of the Fed-
eral Property and Administrative Services Act of
1949 (41 U.S.C. 251 et seq.) and not covered by the
Federal Acquisition Regulation unless the purchase is
approved in advance by the senior procurement offi-
cial responsible for purchasing by the ordering agen-

cy; and

S 1587 PCS



© 00O N O 0o B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

349
(4) prohibit any payment to the agency filling a

purchase order of any fee that exceeds the actual cost

or, if the actual cost is not known, the estimated cost

of entering into and administering the contract or
other agreement under which the order is filled.

(c) MONITORING SYSTEM REQUIRED.—The Adminis-
trator for Federal Procurement Policy shall ensure that, not
later than one year after the date of the enactment of this
Act, systems for collecting and evaluating procurement data
are capable of collecting and evaluating appropriate data
on procurements conducted under the regulations prescribed
pursuant to subsection (a).

(d) TERMINATION.—This section shall cease to be effec-
tive one year after the date on which final regulations pre-
scribed pursuant to subsection (a) take effect.

PART I11—ACQUISITIONS GENERALLY
SEC. 1091. POLICY REGARDING CONSIDERATION OF CON-
TRACTOR PAST PERFORMANCE.

(@) PoLicy.—Section 2 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 401) is amended—

(1) by striking out “and” at the end of para-

graph (12);

(2) by striking out the period at the end of para-

graph (13) and inserting in lieu thereof *; and”; and
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1 (3) by adding at the end the following new para-
2 graph:
3 “(14) establishing policies and procedures that
4 encourage the consideration of contractors’ past per-
5 formance in the selection of contractors.”.
6 (b) GuIDANCE REQUIRED.—Section 6 of the Office of
7 Federal Procurement Policy Act (41 U.S.C. 405) is amend-
8 ed by adding at the end the following:
9 “(j)(1) Congress makes the following findings:
10 “(A) Past contract performance of an offeror is
11 one of the relevant factors that contracting officials of
12 executive agencies should consider in entering into
13 contracts.
14 “(B) It is appropriate for a contracting official
15 to consider past contract performance of an offeror as
16 an indicator of the likelihood that the offeror will suc-
17 cessfully perform a contract to be entered into by that
18 official.
19 “(2) The Administrator shall prescribe for executive

20 agencies guidance regarding consideration of the past con-
21 tract performance of offerors in awarding contracts. The

22 guidance shall include—

23 “(A) standards for evaluating past performance
24 with respect to cost (when appropriate), schedule,
25 compliance with technical or functional specifica-

S 1587 PCS
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tions, and other relevant performance factors that fa-

cilitate consistent and fair evaluation by all executive

agencies;

“(B) policies for the collection and maintenance
of information on past contract performance that, to
the maximum extent practicable, facilitate automated
collection, maintenance, and dissemination of infor-
mation and provide for ease of collection, mainte-
nance, and dissemination of information by other
methods, as necessary; and

“(C) policies for ensuring that offerors are af-
forded an opportunity to submit information on past
contract performance and that information submitted
by offerors is considered.

“(3) The Administrator shall prescribe for all executive
agencies the policy regarding the period for which informa-
tion on past performance of offerors may be maintained
and considered.

“(4) In the case of an offeror regarding whom there
IS no information on past contract performance or regard-
ing whom information on past contract performance is not
available, the offeror may not be evaluated favorably or un-

favorably on the factor of past contract performance.”.
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SEC. 1092. REPEAL OF REQUIREMENT FOR ANNUAL REPORT

ON COMPETITION.

Section 23 of the Office of Federal Procurement Policy
Act (41 U.S.C. 419) is repealed.

Subtitle B—Truth in Negotiations
PART I—ARMED SERVICES ACQUISITIONS
SEC. 1201. STABILIZATION OF DOLLAR THRESHOLD OF AP-

PLICABILITY.

(@) RePeaL OF REVERSION TO LOWER THRESH-
oLb.—Paragraph (1)(A) of section 2306a(a) of title 10,
United States Code, is amended—

(1) in clause (i), by striking out *“and before

January 1, 1996,”; and

(2) in clause (ii), by striking out “or after De-

cember 31, 1995,”.

(b) ADJUSTMENTS FOR CHANGES IN DOLLAR VAL-
UES.—Section 2306a(a) of such title is amended by adding
at the end the following new subparagraph:

“(7) Effective on October 1 of each year that is divis-
ible by 5, each amount set forth in paragraph (1) shall be
adjusted to the amount that is equal to the fiscal year 1994
constant dollar value of the amount set forth. Any amount,
as so adjusted, that is not evenly divisible by $50,000 shall
be rounded to the nearest multiple of $50,000. In the case
of an amount that is evenly divisible by $25,000 but not
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evenly divisible by $50,000, the amount shall be rounded

to the next higher multiple of $50,000.”.
SEC. 1202. EXCEPTIONS TO COST OR PRICING DATA RE-
QUIREMENTS.

(@) ExcepTiONs STATED.—Subsection (b) of section
2306a of title 10, United States Code, is amended to read
as follows:

“(b) ExcepTIONS.—(1) Submission of cost and pric-
ing data shall not be required under subsection (a)—

“(A) in the case of a contract, a subcontract, or

a contract or subcontract modification, for which the

price agreed upon is based on—

“(1) adequate price competition;

“(il) established catalog or market prices of
commercial items or of services customarily used
for other than Government purposes, as the case
may be, that are sold in substantial quantities to
the general public; or

“(ii1) prices set by law or regulation; or
“(B) in an exceptional case when the head of the

agency concerned determines that the requirements of

this section may be waived and states in writing the

reasons for such determination.
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“(2) Submission of cost and pricing data shall not be
required under subsection (a) in the case of a modification
of a contract or subcontract for a commercial item if—

“(A) the contract or subcontract being modified
IS a contract or subcontract for which submission of
cost and pricing data may not be required by reason
of paragraph (1)(A);

“(B) the modification is not a case in which
paragraph (1)(A) prohibits the head of an agency
from requiring submission of cost and pricing data;
and

“(C) the modification would not change the con-
tract or subcontract, as the case may be, from a con-
tract or subcontract for the acquisition of a commer-
cial item to a contract or subcontract for the acquisi-
tion of a noncommercial item.”.

(b) CONFORMING AMENDMENT TO REFERENCE.—SuUb-
section (a)(5) of such section is amended by striking out
“subsection (b)(2)"" and inserting in lieu thereof “subsection
(b)(1)(B)".

SEC. 1203. LIMITATION ON AUTHORITY TO REQUIRE A SUB-
MISSION NOT OTHERWISE REQUIRED.
Subsection (c) of section 2306a of title 10, United

States Code, is amended to read as follows:
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“(c) LIMITATION ON AUTHORITY To REQUIRE CoST
OR PRICING DATA.—When cost or pricing data are not re-
quired to be submitted under this section by reason of a
$500,000 threshold set forth in subsection (a) (as adjusted
pursuant to paragraph (7) of such subsection) or by reason
of an exception set forth in paragraph (1)(A) or (2) of sub-
section (b), submission of such data may not be required
unless the head of an agency concerned determines that such
data are necessary for the evaluation by the agency of the
reasonableness of the price of the contract or subcontract
to which the data relate. In any case in which the head
of an agency requires such data to be submitted in accord-
ance with the preceding sentence, the agency head shall doc-
ument in writing the reasons for such requirement.”.
SEC. 1204. ADDITIONAL SPECIAL RULES FOR COMMERCIAL

ITEMS.

Section 2306a of title 10, United States Code, is

amended—
(1) by redesignating subsections (d), (e), (f), and
(9) as subsections (e), (f), (g), and (i), respectively;
and
(2) by inserting after subsection (c) the following
new subsection (d):
“(d) ADDITIONAL EXCEPTION PROVISIONS REGARDING

CoMmMERCIAL ITEMS.—(1) To the maximum extent prac-
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ticable, the head of an agency shall conduct procurements
of commercial items on a competitive basis.

“(2) In any case in which it is not practicable to con-
duct a procurement of a commercial item on a competitive
basis and the procurement is not covered by an exception
in subsection (b), the contracting officer shall nonetheless
exempt a contract, subcontract, or modification of a con-
tract or subcontract under the procurement from the re-
quirements of subsection (a) if the contracting officer devel-
ops or obtains from the offeror or contractor, or from an-
other source or sources, in accordance with standards and
procedures set forth in the Federal Acquisition Regulation,
information on prices at which the same or similar items
have been sold in the commercial market that is adequate
for evaluating the reasonableness of the price of the contract
or subcontract for a commercial item, or the contract or
subcontract modification, as the case may be.

“(3)(A) In accordance with procedures prescribed in
the Federal Acquisition Regulation, the head of an agency
shall have the right to examine all information provided
by an offeror, contractor, or subcontractor pursuant to
paragraph (2) and all books and records of such offeror,
contractor, or subcontractor that directly relate to such in-
formation in order to determine whether the agency is re-

ceiving accurate information required under this section.
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“(B) The right under subparagraph (A) shall expire

3 years after the date of award of the contract, or 3 years

after the date of the modification of the contract, with re-

spect to which the information was provided.”.

SEC. 1205. RIGHT OF UNITED STATES TO EXAMINE CON-
TRACTOR RECORDS.

Section 2306a of title 10, United States Code, is
amended by striking out subsection (g), as redesignated by
section 1204(1), and inserting in lieu thereof the following:

“(9) RiGHT oF UNITED STATES To ExamINE CON-
TRACTOR RECORDS.—For the purpose of evaluating the ac-
curacy, completeness, and currency of cost or pricing data
required to be submitted by this section, the head of an
agency shall have the rights provided by section 2313 of
this title.”.

SEC. 1206. REQUIRED REGULATIONS.

Section 2306a of title 10, United States Code, as
amended by sections 1204 and 1205, is further amended
by inserting after subsection (g) the following new sub-
section:

“(h) REQUIRED REGULATIONS.—The Secretary shall
prescribe regulations concerning the types of information
that offerors must submit for a contracting officer to con-
sider in determining whether the price of a procurement

to the Government is fair and reasonable when certified cost
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or pricing data are not required to be submitted under this
section because the price of the procurement to the United
States is not expected to exceed an applicable $500,000
threshold set forth in subsection (a) (as adjusted pursuant
to paragraph (7) of such subsection). Such information, at
a minimum, shall include appropriate information on the
prices at which such offeror has previously sold the same
or similar products.”.
SEC. 1207. CONSISTENCY OF TIME REFERENCES.

Section 2306a of title 10, United States Code, as
amended by section 1204(1), is further amended—

(1) in subparagraphs (A)(ii) and (B)(ii) of sub-
section (e)(4), by inserting “or, if applicable consist-
ent with paragraph (1)(B), another date agreed upon
between the parties,” after “(or price of the modifica-
tion)”; and

(2) in subsection (i), by inserting “or, if applica-
ble consistent with subsection (d)(1)(B), another date
agreed upon between the parties” after “(or the price
of a contract modification)”.

SEC. 1208. EXCEPTION FOR TRANSFERS BETWEEN DIVI-
SIONS, SUBSIDIARIES, AND AFFILIATES.

Subsection (i) of section 2306a of title 10, United

States Code, as redesignated by section 1204(1), is amended

to read as follows:
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“(i) DEFINITIONS.—In this section:

“(1) The term ‘cost or pricing data’ means all
facts that, as of the date of agreement on the price of
a contract (or the price of a contract modification),
a prudent buyer or seller would reasonably expect to
affect price negotiations significantly. Such term does
not include information that is judgmental, but does
include the factual information from which a judg-
ment was derived.

“(2) The term ‘subcontract’ includes a transfer of
commercial items between divisions, subsidiaries, or
affiliates of a contractor.”.

SEC. 1209. REPEAL OF SUPERSEDED PROVISION.

Subsections (b) and (c) of section 803 of Public Law
101-510 (10 U.S.C. 2306a note) are repealed.

PART II—CIVILIAN AGENCY ACQUISITIONS
SEC. 1251. REVISION OF CIVILIAN AGENCY PROVISIONS TO

ENSURE UNIFORM TREATMENT OF COST OR
PRICING DATA.

(@) IN GENERAL.—Title 11l of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.) is amended—

(1) in section 304, by striking out subsection (d);

and
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(2) by inserting after section 304 the following

new section:

“COST OR PRICING DATA: TRUTH IN NEGOTIATIONS

“SeEc. 304A. (a) REQUIRED CoST OR PRICING DATA
AND CERTIFICATION.—(1) An agency head shall require
offerors, contractors, and subcontractors to make cost or

pricing data available as follows:
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“(A) An offeror for a prime contract under this
title to be entered into using procedures other than
sealed-bid procedures shall be required to submit cost
or pricing data before the award of a contract if—

“(i) in the case of a prime contract entered
into after the date of the enactment of the Fed-
eral Acquisition Streamlining Act of 1994, the
price of the contract to the United States is ex-
pected to exceed $500,000; and

“(i1) in the case of a prime contract entered

Into on or before the date of the enactment of the

Federal Acquisition Streamlining Act of 1994,

the price of the contract to the United States is

expected to exceed $100,000.

“(B) The contractor for a prime contract under
this chapter shall be required to submit cost or pric-
ing data before the pricing of a change or modifica-

tion to the contract if—
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“(1) in the case of a change or modification
made to a prime contract referred to in subpara-
graph (A)(i), the price adjustment is expected to
exceed $500,000;

“(i1) in the case of a change or modification
made to a prime contract that was entered into
on or before the date of the enactment of the Fed-
eral Acquisition Streamlining Act of 1994, and
that has been modified pursuant to paragraph
(6), the price adjustment is expected to exceed
$500,000; and

“(ii1) in the case of a change or modifica-
tion not covered by clause (i) or (ii), the price
adjustment is expected to exceed $100,000.

“(C) An offeror for a subcontract (at any tier)

of a contract under this title shall be required to sub-
mit cost or pricing data before the award of the sub-
contract if the prime contractor and each higher-tier
subcontractor have been required to make available

cost or pricing data under this section and—

“(i) In the case of a subcontract under a
prime contract referred to in subparagraph
(A)(1), the price of the subcontract is expected to
exceed $500,000;
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1 “(il) in the case of a subcontract entered
2 Into under a prime contract that was entered
3 into on or before the date of the enactment of the
4 Federal Acquisition Streamlining Act of 1994,
5 and that has been modified pursuant to para-
6 graph (6), the price of the subcontract is expected
7 to exceed $500,000; and

8 “(ii1) in the case of a subcontract not cov-
9 ered by clause (i) or (ii), the price of the sub-
10 contract is expected to exceed $100,000.
11 “(D) The subcontractor for a subcontract covered
12 by subparagraph (C) shall be required to submit cost
13 or pricing data before the pricing of a change or
14 modification to the subcontract if—

15 “(i) in the case of a change or modification
16 to a subcontract referred to in subparagraph
17 (C)(1) or (C)(ii), the price adjustment is expected
18 to exceed $500,000; and

19 “(i1) in the case of a change or modification
20 to a subcontract referred to in subparagraph
21 (C)(iii), the price adjustment is expected to ex-
22 ceed $100,000.
23 “(2) A person required, as an offeror, contractor, or

24 subcontractor, to submit cost or pricing data under para-

25 graph (1) (or required by the agency head concerned to sub-
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mit such data in accordance with subsection (c)) shall be
required to certify that, to the best of the person’s knowledge
and belief, the cost or pricing data submitted are accurate,
complete, and current.

“(3) Cost or pricing data required to be submitted
under paragraph (1) (or in accordance with subsection (c)),
and a certification required to be submitted under para-
graph (2), shall be submitted—

“(A) in the case of a submission by a prime con-
tractor (or an offeror for a prime contract), to the
contracting officer for the contract (or to a designated
representative of the contracting officer); or

“(B) in the case of a submission by a sub-
contractor (or an offeror for a subcontract), to the
prime contractor.

“(4) Except as provided under subsection (b), this sec-
tion applies to contracts entered into by an agency head
on behalf of a foreign government.

“(5) For purposes of paragraph (1)(C), a contractor
or subcontractor granted a waiver under subsection
(b)(1)(B) shall be considered as having been required to
make available cost or pricing data under this section.

“(6)(A) Upon the request of a contractor that was re-
quired to submit cost or pricing data under paragraph (1)

In connection with a prime contract entered into on or be-
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fore the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the agency head that entered into
such contract shall modify the contract to reflect subpara-
graphs (B)(ii) and (C)(ii) of paragraph (1). All such modi-
fications shall be made without requiring consideration.

“(B) An agency head is not required to modify a con-
tract under subparagraph (A) if that agency head deter-
mines that the submission of cost or pricing data with re-
spect to that contract should be required in accordance with
subsection (c).

“(7) Effective on October 1 of each year that is divis-
ible by 5, each amount set forth in paragraph (1) shall be
adjusted to the amount that is equal to the fiscal year 1994
constant dollar value of the amount set forth. Any amount,
as so adjusted, that is not evenly divisible by $50,000 shall
be rounded to the nearest multiple of $50,000. In the case
of an amount that is evenly divisible by $25,000 but not
evenly divisible by $50,000, the amount shall be rounded
to the next higher multiple of $50,000.

“(b) ExcepTIONS.—(1) Submission of cost and pric-
ing data shall not be required under subsection (a)—

“(A) in the case of a contract, a subcontract, or

a contract or subcontract modification, for which the

price agreed upon is based on—

“(1) adequate price competition;
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“(ii) established catalog or market prices of
commercial items or of services customarily used
for other than Government purposes, as the case
may be, that are sold in substantial quantities to
the general public; or

“(iii) prices set by law or regulation; or
“(B) in an exceptional case when the agency

head concerned determines that the requirements of
this section may be waived and states in writing the
reasons for such determination.

“(2) Submission of cost and pricing data shall not be

required under subsection () in the case of a modification

of a contract or subcontract for a commercial item if—

“(A) the contract or subcontract being modified
IS a contract or subcontract for which submission of
cost and pricing data may not be required by reason
of paragraph (1)(A);

“(B) the modification is not a case in which
paragraph (1)(A) prohibits the agency head from re-
quiring submission of cost and pricing data; and

“(C) the modification would not change the con-
tract or subcontract, as the case may be, from a con-
tract or subcontract for the acquisition of a commer-
cial item to a contract or subcontract for the acquisi-

tion of a noncommercial item.
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“(c) LIMITATION ON AUTHORITY To REQUIRE CoST
OR PRICING DATA.—When cost or pricing data are not re-
quired to be submitted under this section by reason of a
$500,000 threshold set forth in subsection (a) (as adjusted
pursuant to paragraph (7) of such subsection) or by reason
of an exception in paragraph (1)(A) or (2) of subsection
(b), submission of such data may not be required unless
the agency head concerned determines that such data are
necessary for the evaluation by the agency of the reasonable-
ness of the price of the contract or subcontract to which the
data relate. In any case in which the agency head requires
such data to be submitted in accordance with the preceding
sentence, the agency head shall document in writing the rea-
sons for such requirement.

“(d) ADDITIONAL EXCEPTION PROVISIONS REGARDING
CoMmMERCIAL ITEMS.—(1) To the maximum extent prac-
ticable, an agency head shall conduct procurements of com-
mercial items on a competitive basis.

“(2) In any case in which it is not practicable to con-
duct a procurement of a commercial item on a competitive
basis and the procurement is not covered by an exception
Iin subsection (b), the contracting officer shall nonetheless
exempt a contract, subcontract, or modification of a con-
tract or subcontract under the procurement from the re-

quirements of subsection (a) if the contracting officer devel-
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ops or obtains from the offeror or contractor, or from an-
other source or sources, in accordance with standards and
procedures set forth in the Federal Acquisition Regulation,
information on prices at which the same or similar items
have been sold in the commercial market that is adequate
for evaluating the reasonableness of the price of the contract
or subcontract for a commercial item, or the contract or
subcontract modification, as the case may be.

“(3)(A) In accordance with procedures prescribed in
the Federal Acquisition Regulation, an agency head shall
have the right to examine all information provided by an
offeror, contractor, or subcontractor pursuant to paragraph
(2) and all books and records of such offeror, contractor,
or subcontractor that directly relate to such information in
order to determine whether the agency is receiving accurate
information required under this section.

“(B) The right under subparagraph (A) shall expire
3 years after the date of award of the contract, or 3 years
after the date of the modification of the contract, with re-
spect to which the information was provided.

“(e) PRICE REDUCTIONS FOR DEFECTIVE COST OR
PriciING DATA—(1)(A) A prime contract (or change or
modification to a prime contract) under which a certificate
under subsection (a)(2) is required shall contain a provi-

sion that the price of the contract to the United States, in-
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cluding profit or fee, shall be adjusted to exclude any sig-
nificant amount by which it may be determined by the
agency head that such price was increased because the con-
tractor (or any subcontractor required to make available
such a certificate) submitted defective cost or pricing data.

“(B) For the purposes of this section, defective cost or
pricing data are cost or pricing data which, as of the date
of agreement on the price of the contract (or another date
agreed upon between the parties), were inaccurate, incom-
plete, or noncurrent. If for purposes of the preceding sen-
tence the parties agree upon a date other than the date of
agreement on the price of the contract, the date agreed upon
by the parties shall be as close to the date of agreement on
the price of the contract as is practicable.

“(2) In determining for purposes of a contract price
adjustment under a contract provision required by para-
graph (1) whether, and to what extent, a contract price was
increased because the contractor (or a subcontractor) sub-
mitted defective cost or pricing data, it shall be a defense
that the United States did not rely on the defective data
submitted by the contractor or subcontractor.

“(3) It is not a defense to an adjustment of the price
of a contract under a contract provision required by para-

graph (1) that—
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“(A) the price of the contract would not have
been modified even if accurate, complete, and current
cost or pricing data had been submitted by the con-
tractor or subcontractor because the contractor or sub-
contractor—

“(i) was the sole source of the property or
services procured; or
“(il) otherwise was in a superior bargain-

Ing position with respect to the property or serv-

ices procured;

“(B) the contracting officer should have known
that the cost and pricing data in issue were defective
even though the contractor or subcontractor took no
affirmative action to bring the character of the data
to the attention of the contracting officer;

“(C) the contract was based on an agreement be-
tween the contractor and the United States about the
total cost of the contract and there was no agreement
about the cost of each item procured under such con-
tract; or

“(D) the prime contractor or subcontractor did
not submit a certification of cost and pricing data re-

lating to the contract as required under subsection

(@)(2).
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1 “(4)(A) A contractor shall be allowed to offset an
2 amount against the amount of a contract price adjustment
3 under a contract provision required by paragraph (1) if—
4 “(i) the contractor certifies to the contracting of-
5 ficer (or to a designated representative of the contract-
6 ing officer) that, to the best of the contractor’s knowl-
7 edge and belief, the contractor is entitled to the offset;
8 and

9 “(ii) the contractor proves that the cost or pric-
10 ing data were available before the date of agreement
11 on the price of the contract (or price of the modifica-
12 tion), or, if applicable consistent with paragraph
13 (1)(B), another date agreed upon between the parties,
14 and that the data were not submitted as specified in
15 subsection (a)(3) before such date.
16 “(B) A contractor shall not be allowed to offset an

17 amount otherwise authorized to be offset under subpara-

18 graph (A) if—

19 “(i) the certification under subsection (a)(2)
20 with respect to the cost or pricing data involved was
21 known to be false when signed; or

22 “(i1) the United States proves that, had the cost

23 or pricing data referred to in subparagraph (A)(ii)
24 been submitted to the United States before the date of

25 agreement on the price of the contract (or price of the
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modification) or, if applicable under paragraph

(1)(B), another date agreed upon between the parties,

the submission of such cost or pricing data would not

have resulted in an increase in that price in the
amount to be offset.

“(f) INTEREST AND PENALTIES FOR CERTAIN OVER-
PAYMENTS.—(1) If the United States makes an overpay-
ment to a contractor under a contract with an executive
agency subject to this section and the overpayment was due
to the submission by the contractor of defective cost or pric-
ing data, the contractor shall be liable to the United
States—

“(A) for interest on the amount of such overpay-
ment, to be computed—

“(i) for the period beginning on the date the
overpayment was made to the contractor and
ending on the date the contractor repays the
amount of such overpayment to the United
States; and

“(if) at the current rate prescribed by the
Secretary of the Treasury under section 6621 of
the Internal Revenue Code of 1986; and
“(B) if the submission of such defective data was

a knowing submission, for an additional amount

equal to the amount of the overpayment.
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“(2) Any liability under this subsection of a contractor
that submits cost or pricing data but refuses to submit the
certification required by subsection (a)(2) with respect to
the cost or pricing data shall not be affected by the refusal
to submit such certification.

“(g) RiIGHT oF UNITED STATES To ExAMINE CON-
TRACTOR RECORDS.—For the purpose of evaluating the ac-
curacy, completeness, and currency of cost or pricing data
required to be submitted by this section, the head of an
agency shall have the rights provided by section 304B(a)(2).

“(h) REQUIRED REGULATIONS.—The Federal Acquisi-
tion Regulation shall include regulations concerning the
types of information that offerors must submit for a con-
tracting officer to consider in determining whether the price
of a procurement to the Government is fair and reasonable
when certified cost or pricing data are not required to be
submitted under this section because the price of the pro-
curement to the United States is not expected to exceed an
applicable $500,000 threshold set forth in subsection (a) (as
adjusted pursuant to paragraph (7) of such subsection).
Such information, at a minimum, shall include appro-
priate information on the prices at which such offeror has
previously sold the same or similar products.

“(i) DEFINITIONS.—In this section:
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“(1) The term ‘cost or pricing data’ means all
facts that, as of the date of agreement on the price of
a contract (or the price of a contract modification) or,
if applicable consistent with subsection (e)(1)(B), an-
other date agreed upon between the parties, a prudent
buyer or seller would reasonably expect to affect price
negotiations significantly. Such term does not include
information that is judgmental, but does include the
factual information from which a judgment was de-
rived.

“(2) The term ‘subcontract’ includes a transfer of
commercial items between divisions, subsidiaries, or
affiliates of a contractor.”.

(b) TABLE oF CONTENTS.—The table of contents in the
first section of such Act is amended by inserting after the

item relating to section 304 the following:

“Sec. 304A. Cost or pricing data: truth in negotiations.”.
SEC. 1252. REPEAL OF OBSOLETE PROVISION.

(@) RePEAL.—Section 303E of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 253e)

IS repealed.
(b) CLERICAL AMENDMENT.—The table of contents in
the first section of such Act is amended by striking out the

item relating to section 303E.
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Subtitle C—Research and
Development
SEC. 1301. RESEARCH PROJECTS.

(@) AuTHORIZED MEANS.—Subsection (b) of section
2358 of title 10, United States Code, is amended to read
as follows:

“(b) AuTHORIZED MEANS.—The Secretary of Defense
or the Secretary of a military department may perform re-
search and development projects—

“(1) by contract entered into with, grant made
to, or cooperative agreement entered into with edu-
cational or research institutions, private businesses,
or other persons in accordance with the provisions of
chapter 63 of title 31;

“(2) through one or more military departments;

“(3) by using employees and consultants of the
Department of Defense; or

“(4) by mutual agreement with the head of any
other department or agency of the Federal Govern-
ment.”.

(b) CaPTION AMENDMENT.—The caption of subsection
(c) of such section is amended by striking out “MILITARY”
and inserting in lieu thereof “DEPARTMENT OF DEFENSE”.

(c) ADVANCED RESEARCH PROJECTS.—
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(1) RESTORATION AND REVISION OF FORMER
STATEMENT OF AUTHORITY.—Section 2371 of title 10,
United States Code, is amended—

(A) by redesignating subsections (a), (b),

(c), (d), (e), and (f) as subsections (b), (c), (d),

(e), (f), and (g), respectively; and

(B) by inserting before subsection (b), as so

redesignated, the following new subsection (a):

“(a) The Secretary of Defense, acting through the Ad-
vanced Research Projects Agency and such other elements
of the Department of Defense as the Secretary may des-
ignate, and the Secretary of each military department, in
carrying out basic, applied, and advanced research projects,
may enter into other transactions, in addition to contracts,
grants, and cooperative agreements authorized by section
2358 of this title.”.

(2) CONFORMING AMENDMENTS.—Such section,
as amended by paragraph (1), is further amended—

(A) in subsection (b)—

(1) in paragraph (1), by inserting “or
subsection (a)” after ‘“section 2358 of this
title”; and

(i1) in paragraph (2), by striking out
“subsection (d)” and inserting in lieu there-

of “subsection (e)";
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(B) in subsection (c), by inserting “section
2358 of this title or” after “under”;
(C) in subsection (d)—

(1) in paragraph (1), by striking out
“this section” and inserting in lieu thereof
““section 2358 of this title or subsection (a)”;
and

(i1) in paragraph (3), by striking out
“this section” and inserting in lieu thereof
“section 2358 of this title or subsection (a)’";
(D) in subsection (g), by inserting “or sub-

section (a)” in the first sentence after *‘section
2358 of this title””; and
(E) in subsection (f)—

(1) in the first sentence, by striking out
“under this section” and inserting in lieu
thereof “under section 2358 of this title or
subsection (a)”;

(i1) in paragraph (4), by striking out
“subsection (a)” and inserting in lieu there-
of “subsection (b)”; and

(i11) in paragraph (5), by striking out
“subsection (d)” and inserting in lieu there-

of ““subsection (e)”.
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SEC. 1302. ELIMINATION OF INFLEXIBLE TERMINOLOGY RE-

GARDING COORDINATION AND COMMUNICA-
TION OF DEFENSE RESEARCH ACTIVITIES.

Section 2364 of title 10, United States Code, is amend-

(1) in subsection (b)(5), by striking out “‘mile-
stone 0, milestone I, and milestone Il decisions” and

1
2
3
4
5 ed—
6
7
8 inserting in lieu thereof *“‘acquisition program deci-
9

sions”’; and
10 (2) in subsection (c), by striking out paragraphs
11 (2), (3), and (4) and inserting in lieu thereof the fol-
12 lowing:
13 “(2) The term ‘acquisition program decisions’
14 has the meaning given such term in regulations pre-

15 scribed by the Secretary of Defense for the purposes
16 of this section.”.

17 Subtitle D—Procurement Protests
18 PART I—PROTESTS TO THE COMPTROLLER

19 GENERAL

20 SEC. 1401. PROTEST DEFINED.

21 Paragraph (1) of section 3551 of title 31, United
22 States Code, is amended to read as follows:

23 “(1) ‘protest’ means a written objection by an

24 interested party—
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“(i) to a solicitation or other request by a
Federal agency for offers for a contract for the
procurement of property or services;

“(i1) to the cancellation of such a solicita-
tion or other request;

“(ili) to an award or proposed award of
such a contract; or

“(iv) to a termination or cancellation of an
award of such a contract, if the written objection
contains an allegation that the termination or
cancellation is based in whole or in part on im-
proprieties concerning the award of the con-

tract;”.

SEC. 1402. REVIEW OF PROTESTS AND EFFECT ON CON-

TRACTS PENDING DECISION.

(a) PERIODS FOR CERTAIN ACTIONS.—Section 3553 of

title 31, United States Code, is amended—

(1) in subsection (b)—

(A) in paragraph (1), by striking out “one
working day of”’ and inserting in lieu thereof
“one day after”’; and

(B) in paragraph (2)—

(1) in subparagraph (A), by striking
out “25 working days from” and inserting

In lieu thereof “35 days after’”; and

S 1587 PCS



© 00 N O 0o B~ W N PP

N N DN DN DD P PP PPk PR PP
o A W N P O ©W 00 N O 0o b W N B~ O

379
(i1) in subparagraph (C), by striking
out “10 working days from” and inserting
in lieu thereof “25 days after””; and
(2) in subsection (c)(3), by striking out “there-
after” and inserting in lieu thereof “after the making
of such finding”.

(b) SusPENSION OF PERFORMANCE.—Subsection (d) of
such section is amended to read as follows:

“(d)(1) A contractor awarded a Federal agency con-
tract may, during the period described in paragraph (4),
begin performance of the contract and engage in any related
activities that result in obligations being incurred by the
United States under the contract unless the contracting offi-
cer responsible for the award of the contract withholds au-
thorization to proceed with performance of the contract.

“(2) The contracting officer may withhold an author-
ization to proceed with performance of the contract during
the period described in paragraph (4) if the contracting of-
ficer determines in writing that—

“(A) a protest is likely to be filed; and
“(B) the immediate performance of the contract

IS not in the best interests of the United States.

“(3)(A) If the Federal agency awarding the contract
receives notice of a protest in accordance with this section

during the period described in paragraph (4)—

S 1587 PCS



1
2
3
4
5
6
7
8
9

10
11
12
13

380

“(i) the contracting officer may not authorize
performance of the contract to begin while the protest
Is pending; or

“(it) if contract performance authorization to
proceed was not withheld in accordance with para-
graph (2) before receipt of the notice, the contracting
officer shall immediately direct the contractor to cease
performance under the contract and to suspend any
related activities that may result in additional obli-
gations being incurred by the United States under
that contract.

“(B) Performance and related activities suspended

pursuant to subparagraph (A)(ii) by reason of a protest

14 may not be resumed while the protest is pending.

15
16
17
18
19
20
21
22
23
24
25

“(C) The head of the procuring activity may authorize

the performance of the contract (notwithstanding a protest

of which the Federal agency has notice under this section)—

“(i) upon a written finding that—

“(1) performance of the contract is in the
best interests of the United States; or

“(11) urgent and compelling circumstances
that significantly affect interests of the United
States will not permit waiting for the decision of
the Comptroller General concerning the protest;

and
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1 “(i1) after the Comptroller General is notified of
2 that finding.

3 “(4) The period referred to in paragraphs (2) and
4 (3)(A), with respect to a contract, is the period beginning
5 on the date of the contract award and ending on the later
6 of—

7 “(A) the date that is 10 days after the date of
8 the contract award; or

9 “(B) the date that is 5 days after—
10 “(1) the debriefing date offered to an unsuc-
11 cessful offeror for any debriefing that is requested
12 and, when requested, is required; or
13 “(i1) in the case of a contract for which no
14 debriefing is required, the date on which the un-
15 successful offeror receives the notification of con-
16 tract award.”.

17 SEC. 1403. DECISIONS ON PROTESTS.

18 (@) PEerIoDS FOR CERTAIN ACTIONS.—Section
19 3554(a) of title 31, United States Code, is amended—

20 (1) in paragraph (1), by striking out “90 work-
21 ing days from” and inserting in lieu thereof “125
22 days after”;

23 (2) in paragraph (2), by striking out *“45 cal-

24 endar days from” and inserting ““65 days after’;
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(3) by redesignating paragraph (3) as para-
graph (4); and
(4) by inserting after paragraph (2) the follow-

ing new paragraph (3):

“(3) An amendment to a protest that adds a new
ground of protest, if timely made, should be resolved, to the
maximum extent practicable, within the time limit estab-
lished under paragraph (1) of this subsection for final deci-
sion of the initial protest. If an amended protest cannot
be resolved within such time limit, the Comptroller General
may resolve the amended protest through the express option
under paragraph (2) of this subsection.”.

(b) GAO RECOMMENDATIONS ON PROTESTS.—

(1) IMPLEMENTATION OF RECOMMENDATIONS.—

Section 3554 of title 31, United States Code, is

amended—

(A) in subsection (b), by adding at the end
the following new paragraph:

“(3) If the Federal agency fails to implement fully the
recommendations of the Comptroller General under this
subsection with respect to a solicitation for a contract or
an award or proposed award of a contract within 60 days
after receiving the recommendations, the head of the procur-

ing activity responsible for that contract shall report such
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failure to the Comptroller General not later than 5 working

days after the end of such 60-day period.”;

(B) by striking out subsection (c) and in-
serting in lieu thereof the following:

“(c)(1) If the Comptroller General determines that a

solicitation for a contract or a proposed award or the award
of a contract does not comply with a statute or regulation,
the Comptroller General may recommend that the Federal
agency conducting the procurement pay to an appropriate

Interested party the costs of—

“(A) filing and pursuing the protest, including
reasonable attorney’s fees and consultant and expert
witness fees; and

“(B) bid and proposal preparation.

“(2) No party may be paid, pursuant to a rec-

ommendation made under the authority of paragraph (1)—

“(A) costs for consultant and expert witness fees
that exceed the rates provided wunder section
504(b)(1)(A) of title 5 for expert witnesses; or

“(B) costs for attorney’s fees that exceed the rates
provided for attorneys under section 504(b)(1)(A) of
title 5.

“(3) If the Comptroller General recommends under

24 paragraph (1) that a Federal agency pay costs to an inter-

25

ested party, the Federal agency shall—
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“(A) pay the costs promptly; or
“(B) if the Federal agency does not make such
payment, promptly report to the Comptroller General
the reasons for the failure to follow the Comptroller

General’s recommendation.

“(4) If the Comptroller General recommends under
paragraph (1) that a Federal agency pay costs to an inter-
ested party, the Federal agency and the interested party
shall attempt to reach an agreement on the amount of the
costs to be paid. If the Federal agency and the interested
party are unable to agree on the amount to be paid, the
Comptroller General may, upon the request of the interested
party, recommend to the Federal agency the amount of the
costs that the Federal agency should pay.”; and

(C) by striking out subsection (¢) and in-
serting in lieu thereof the following:

“(e)(1) The Comptroller General shall report promptly
to the Committee on Governmental Affairs and the Commit-
tee on Appropriations of the Senate and to the Committee
on Government Operations and the Committee on Appro-
priations of the House of Representatives any case in which
a Federal agency fails to implement fully a recommenda-
tion of the Comptroller General under subsection (b) or (c).

The report shall include—
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“(A) a comprehensive review of the pertinent
procurement, including the circumstances of the fail-
ure of the Federal agency to implement a rec-
ommendation of the Comptroller General; and

“(B) a recommendation regarding whether, in
order to correct an inequity or to preserve the integ-
rity of the procurement process, the Congress should
consider—

“(i) private relief legislation;

“(i1) legislative rescission or cancellation of
funds;

“(ii1) further investigation by Congress; or

“(iv) other action,

“(2) Not later than January 31 of each year, the
Comptroller General shall transmit to the Congress a report
containing a summary of each instance in which a Federal
agency did not fully implement a recommendation of the
Comptroller General under subsection (b) or (c) during the
preceding year. The report shall also describe each instance
in which a final decision in a protest was not rendered
within 125 days after the date the protest is submitted to
the Comptroller General.”.

(2) REQUIREMENT FOR PAYMENT IN ACCORD-
ANCE WITH PRIOR GAO DETERMINATIONS.—Costs to

which the Comptroller General declared an interested

S 1587 PCS



386
party to be entitled under section 3554 of title 31,

United States Code, as in effect immediately before
the enactment of this Act, shall, if not paid or other-

wise satisfied by the Federal agency concerned before

1
2
3
4
5 the date of the enactment of this Act, be paid prompt-
6 ly.

{ SEC. 1404. REGULATIONS.

8 (2) CoMmPUTATION OF PERIODS.—Section 3555 of title
9

31, United States Code, is amended—

10 (1) by redesignating subsection (b) as subsection
11 (d); and

12 (2) by inserting after subsection (a) the following
13 new subsection (b):

14 “(b) The procedures shall provide that, in the computa-

15 tion of any period described in this subchapter—
16 “(1) the day of the act, event, or default from
17 which the designated period of time begins to run not

18 be included; and

19 “(2) the last day after such act, event, or default
20 be included, unless—

21 “(A) such last day is a Saturday, a Sun-
22 day, or a legal holiday; or

23 “(B) in the case of a filing of a paper at
24 the General Accounting Office or a Federal agen-
25 ¢y, such last day is a day on which weather or

S 1587 PCS



© 00 N O 0o B~ W N P

N NN NN R P R R R R RR R
5E WO N B O © 0 N O O A W N R O

387

other conditions cause the closing of the General
Accounting Office or Federal agency, in which
event the next day that is not a Saturday, Sun-
day, or legal holiday shall be included.”.

(b) ELECTRONIC FILINGS AND DISSEMINATIONS.—
Such section, as amended by subsection (a), is further
amended by inserting after subsection (b) the following new
subsection:

“(c) The Comptroller General may prescribe proce-
dures for the electronic filing and dissemination of docu-
ments and information required under this subchapter. In
prescribing such procedures, the Comptroller General shall
consider the ability of all parties to achieve electronic access
to such documents and records.”.

(c) REPEAL OF OBSOLETE DEADLINE.—Subsection (a)
of such section is amended by striking out “Not later than
January 15, 1985, the” and inserting in lieu thereof “The”.

PART II—PROTESTS IN THE FEDERAL COURTS
SEC. 1421. NONEXCLUSIVITY OF REMEDIES.

Section 3556 of title 31, United States Code, is amend-
ed by striking out *“a district court of the United States
or the United States Claims Court” in the first sentence
and inserting in lieu thereof “the United States Court of

Federal Claims”.
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SEC. 1422. JURISDICTION OF THE UNITED STATES COURT

OF FEDERAL CLAIMS.

(@) CLAIMS AGAINST THE UNITED STATES AND BID
PrRoOTESTS.—Section 1491 of title 28, United States Code,
Is amended—

(1) by redesignating subsection (b) as subsection

);

(2) in subsection (a)—

(A) by striking out “(a)(1)” and inserting
in lieu thereof *“(a) CLAIMS AGAINST THE
UNITED STATES.—;

(B) in paragraph (2), by striking out *“(2)
To” and inserting in lieu thereof “(b) REMEDY
AND RELIEF.—T0”; and

(C) by striking out paragraph (3); and
(3) by inserting after subsection (b), as des-

ignated by paragraph (2)(B), the following new sub-

section (c):

“(c) BiD PrROTESTS.—(1) The United States Court of
Federal Claims has jurisdiction to render judgment on an
action by an interested party objecting to a solicitation by
a Federal agency for bids or proposals for a proposed con-
tract or to a proposed award or the award of a contract.
The court has jurisdiction to entertain such an action with-
out regard to whether suit is instituted before or after the

contract is awarded.
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“(2) To afford relief in such an action, the court may
award any relief that the court considers proper, including
declaratory and injunctive relief.

“(3) In exercising jurisdiction under this subsection,
the court shall give due regard to the interests of national
defense and national security and the need for expeditious
resolution of the action.

“(4) The district courts of the United States do not
have jurisdiction of any action referred to in paragraph
(1).”.

(b) CLERICAL AMENDMENTS.—

(1) SECTION HEADING.—The heading of such sec-
tion is amended by inserting “BID PROTESTS;”
after “GENERALLY;”,

(2) TABLE OF SECTIONS.—The table of sections
at the beginning of chapter 91 of title 28, United
States Code, is amended by striking out the item re-
lating to section 1491 and inserting in lieu thereof the

following:

“1491. Claims against United States generally; bid protests; actions involving
Tennessee Valley Authority.”.
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PART I1I—PROTESTS IN PROCUREMENTS OF

AUTOMATIC DATA PROCESSING
SEC. 1431. REVOCATION OF DELEGATIONS OF PROCURE-
MENT AUTHORITY.

Section 111(b)(3) of the Federal Property and Admin-
Istrative Services Act of 1949 (40 U.S.C. 759(b)(3)) is
amended by inserting after the third sentence the following:
“The Administrator may revoke a delegation of authority
with respect to a particular contract before or after award
of the contract, except that the Administrator may revoke
a delegation after the contract is awarded only when there
Is a finding of a violation of law or regulation in connec-
tion with the contract award.”.

SEC. 1432. AUTHORITY OF THE GENERAL SERVICES ADMIN-
ISTRATION BOARD OF CONTRACT APPEALS.

The first sentence of section 111(f)(1) of the Federal
Property and Administrative Services Act of 1949 (40
U.S.C. 759(f)(1)) is amended to read as follows: “Upon re-
quest of an interested party in connection with any pro-
curement that is subject to this section (including any such
procurement that is subject to delegation of procurement au-
thority), the board of contract appeals of the General Serv-
ices Administration (hereafter in this subsection referred to
as the ‘board’) shall review, as provided in this subsection,

any decision by a contracting officer that is alleged to vio-

S 1587 PCS
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late a statute, a regulation, or the conditions of a delegation
of procurement authority.”.
SEC. 1433. PERIODS FOR CERTAIN ACTIONS.

(@) SUSPENSION OF PROCUREMENT AUTHORITY.—
Section 111(f) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(f)) is amended—

(1) in paragraph (2) by adding at the end the
following new subparagraph:

“(C) If, in the case of a preaward protest, the board
suspends the procurement authority of the Administrator
or the Administrator’s delegation of procurement authority,
the Administrator or the delegate, as the case may be, may
continue with the procurement action up to, but not includ-
ing, the awarding of the contract if the Administrator or
the delegate, as the case may be, determines that it is in
the best interests of the United States to do so.”; and

(2) in paragraph (3) by striking out subpara-
graph (A) and inserting in lieu thereof the following:

“(A)(1) If, with respect to an award of a contract, the
board receives notice of a protest under this subsection with-
in the period described in clause (ii), the board shall, at
the request of an interested party, hold a hearing to deter-
mine whether the board should suspend the procurement au-

thority of the Administrator or the Administrator’s delega-
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tion of procurement authority for the protested procurement
on an interim basis until the board can decide the protest.
“(i1) The period referred to in clause (i) is the period
beginning on the date on which the contract is awarded and
ending on the date that is 10 days after the date of the
contract award or, if later, the date that is 5 days after—
“(I) the debriefing date offered to an unsuccessful
offeror for any debriefing that is requested and, when
requested, is required; or
“(I1) in the case of a contract for which no de-
briefing is required, the date on which the unsuccess-
ful offeror receives the notification of contract award.
“(ii1) The board shall hold the requested hearing with-
in 5 days after the date of the filing of the protest or, in
the case of a request for debriefing under the provisions of
section 2305(b)(5) of title 10, United States Code, or section
303B(e) of this Act, within 5 days after the later of the
date of the filing of the protest or the date of the debrief-
ing.”.
(b) FINAL DecisioN.—Paragraph (4)(B) of such sec-
tion 111(f) is amended—
(1) by striking out *“45 working days” and in-
serting in lieu thereof “65 days’; and
(2) by adding at the end the following: “An

amendment which adds a new ground of protest
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should be resolved, to the maximum extent prac-

ticable, within the time limits established for resolu-

tion of the initial protest.”.
SEC. 1434. DISMISSALS OF PROTESTS.

Section 111(f)(4) of the Federal Property and Admin-
istrative Services Act of 1949 (40 U.S.C. 759(f)(4)) is
amended by striking out subparagraph (C) and inserting
in lieu thereof the following:

“(C) The board may dismiss a protest that the board
determines—

“(i) 1s frivolous;
“(ii) has been brought in bad faith; or
“(ii1) does not state on its face a valid basis for
protest.”.
SEC. 1435. AWARD OF COSTS.

Section 111(f)(5) is amended by striking out subpara-
graph (C) and inserting in lieu thereof the following:

“(C) Whenever the board makes such a determination,
It may, in accordance with section 1304 of title 31, United
States Code, further declare an appropriate prevailing
party to be entitled to the cost of filing and pursuing the
protest (including reasonable attorney’s fees and consultant
and expert witness fees), and bid and proposal preparation.
However, no party may be declared entitled to costs for con-

sultant and expert witness fees that exceed the rates pro-
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vided under section 504(b)(1)(A) of title 5, United States

Code, for expert witnesses or to costs for attorney’s fees that
exceed the rates provided for attorneys under section
504(b)(1)(A) of title 5, United States Code.”.

SEC. 1436. DISMISSAL AGREEMENTS.

Section 111(f)(5) of the Federal Property and Admin-
Istrative Services Act of 1949 (40 U.S.C. 759(f)(5)) is
amended by adding at the end the following new subpara-
graphs:

“(D) Any agreement that provides for the dismissal
of a protest and involves a direct or indirect expenditure
of appropriated funds shall be submitted to the board and
shall be made a part of the public record (subject to any
protective order considered appropriate by the board) before
dismissal of the protest. If a Federal agency iIs a party to
a settlement agreement, the submission of the agreement
submitted to the board shall include a memorandum, signed
by the contracting officer concerned, that describes in detail
the procurement, the grounds for protest, the Federal Gov-
ernment’s position regarding the grounds for protest, the
terms of the settlement, and the agency’s position regarding
the propriety of the award or proposed award of the con-
tract at issue in the protest.

“(E) Payment of amounts due from an agency under

subparagraph (C) or under the terms of a settlement agree-
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ment under subparagraph (D) shall be made from the ap-
propriation made by section 1304 of title 31, United States
Code, for the payment of judgments. The Federal agency
concerned shall reimburse that appropriation account out
of funds available for the procurement.”.

SEC. 1437. JURISDICTION OF DISTRICT COURTS.

Section 111(f)(6)(C) of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 759()(6)(C))
Is amended by striking out “a district court of the United
States or”’.

SEC. 1438. MATTERS TO BE COVERED IN REGULATIONS.

Section 111(f) of the Federal Property and Adminis-
trative Services Act of 1949 (40 U.S.C. 759(f)) is amended
by striking out paragraph (8) and inserting in lieu thereof
the following:

“(7)(A) The board shall adopt and issue such rules and
procedures as may be necessary to the expeditious disposi-
tion of protests filed under the authority of this subsection.

“(B) The procedures shall provide that, in the com-
putation of any period described in this subsection—

“(i) the day of the act, event, or default from
which the designated period of time begins to run not
be included; and

“(ii) the last day after such act, event, or default

be included, unless—

S 1587 PCS



© 00O N O 0o B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

396
“(1) such last day is a Saturday, a Sunday,

or a legal holiday; or

“(11) in the case of a filing of a paper at
the board, such last day is a day on which
weather or other conditions cause the closing of
the board or Federal agency, in which event the
next day that is not a Saturday, Sunday, or
legal holiday shall be included.

“(C) The procedures may provide for electronic filing
and dissemination of documents and information required
under this subsection and in so providing shall consider the
ability of all parties to achieve electronic access to such doc-
uments and records.

“(D) The procedures shall provide that if the board
expressly finds that a protest or a portion of a protest is
frivolous or has not been brought or pursued in good faith,
or that any person has willfully abused the board’s process
during the course of a protest, the board may impose appro-
priate procedural sanctions, including dismissal of the pro-
test.”.

SEC. 1439. DEFINITIONS.

(@) ProTEST.—Section 111(f)(9)(A) of the Federal
Property and Administrative Services Act of 1949 (40
U.S.C. 759(f)(9)(A)) is amended to read as follows:
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1 “(A) the term ‘protest’ means a written objection
2 by an interested party—

3 “(i) to a solicitation or other request by a
4 Federal agency for offers for a contract for the
5 procurement of property or services;

6 “(ii) to the cancellation of such a solicita-
7 tion or other request;

8 “(il1) to an award or proposed award of
9 such a contract; or
10 “(iv) to a termination or cancellation of an
11 award of such a contract, if the written objection
12 contains an allegation that the termination or
13 cancellation is based in whole or in part on im-
14 proprieties concerning the award of the con-
15 tract;”.
16 (b) PREVAILING PARTY.—Section 111(f)(9) of such Act

17 is amended—

18 (1) by striking out “and” at the end of subpara-
19 graph (A);

20 (2) by striking out the period at the end of sub-
21 paragraph (B) and inserting in lieu thereof ““; and”;
22 and

23 (3) by adding at the end the following new sub-

24 paragraph:
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“(C) the term ‘prevailing party’, with respect to

a determination of the board under paragraph (5)(B)
that a challenged action of a Federal agency violates
a statute or regulation or the conditions of a delega-
tion of procurement authority issued pursuant to this
section, means a party that demonstrated such viola-

tion.”.

Subtitle E—Definitions and Other

SEC.

ed—

Matters
PART I—ARMED SERVICES ACQUISITIONS
1501. DEFINITIONS.

Section 2302 of title 10, United States Code, is amend-

(1) by striking out paragraphs (3), (4), (5), and
);

(2) by redesignating paragraph (6) as para-
graph (5); and

(3) by inserting after paragraph (2) the follow-
ing:

“(3) The terms ‘commercial item’, ‘full and open
competition’, ‘major system’, ‘nondevelopmental item’,
‘procurement’, ‘procurement system’, ‘responsible
source’, ‘standards’, and ‘technical data’, have the
meanings given such terms in section 4 of the Office

of Federal Procurement Policy Act (41 U.S.C. 403).
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“(4) The term ‘simplified acquisition threshold’

has the meaning given that term in section 4 of the

Office of Federal Procurement Policy Act (41 U.S.C.

403), except that, in the case of any contract to be

awarded and performed, or purchase to be made, out-

side the United States in support of a contingency
operation, the term means an amount equal to two

times the amount specified for that term in section 4

of such Act.”.

SEC. 1502. DELEGATION OF PROCUREMENT FUNCTIONS.

(@) CONSOLIDATION OF DELEGATION AUTHORITY.—
Section 2311 of title 10, United States Code, is amended
to read as follows:

“§2311. Delegation

“(a) IN GENERAL.—EXcept to the extent expressly pro-
hibited by another provision of law, the head of an agency
may delegate, subject to his direction, to any other officer
or official of that agency, any power under this chapter.

“(b) PROCUREMENTS FOR OR WITH OTHER AGEN-
CIES.—Subject to subsection (a), to facilitate the procure-
ment of property and services covered by this chapter by
each agency named in section 2303 of this title for any other
agency, and to facilitate joint procurement by those agen-

cies—
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“(1) the head of an agency may, within his
agency, delegate functions and assign responsibilities
relating to procurement;

“(2) the heads of two or more agencies may by
agreement delegate procurement functions and assign
procurement responsibilities from one agency to an-
other of those agencies or to an officer or civilian em-
ployee of another of those agencies; and

“(3) the heads of two or more agencies may cre-
ate joint or combined offices to exercise procurement
functions and responsibilities.

“(c) APPROVAL OF TERMINATIONS AND REDUCTIONS
OF JOINT ACQUISITION PROGRAMS.—(1) The Secretary of
Defense shall prescribe regulations that prohibit each mili-
tary department participating in a joint acquisition pro-
gram approved by the Under Secretary of Defense for Ac-
quisition and Technology from terminating or substantially
reducing its participation in such program without the ap-
proval of the Under Secretary.

“(2) The regulations shall include the following provi-
sions:

“(A) A requirement that, before any such termi-
nation or substantial reduction in participation is

approved, the proposed termination or reduction be
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reviewed by the Joint Requirements Oversight Council
of the Department of Defense.

“(B) A provision that authorizes the Under Sec-
retary of Defense for Acquisition and Technology to
require a military department approved for termi-
nation or substantial reduction in participation in a
joint acquisition program to continue to provide some
or all of the funding necessary for the acquisition pro-
gram to be continued in an efficient manner.”.

(b) ConFORMING REPEAL.—(1) Section 2308 of title
10, United States Code, is repealed.

(2) The table of sections at the beginning of chapter
137 of such title is amended by striking out the item related
to section 2308.
SEC. 1503. DETERMINATIONS AND DECISIONS.

Section 2310 of title 10, United States Code, is amend-
ed to read as follows:
“8§2310. Determinations and decisions

“(@) INDIVIDUAL OR CLASS DETERMINATIONS AND
DEcCISIONS AUTHORIZED.—Determinations and decisions
required to be made under this chapter by the head of an
agency may be made for an individual purchase or contract
or for a class of purchases or contracts. Such determinations

and decisions are final.
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“(b) WRITTEN FINDINGS REQUIRED.—(1) Each deter-
mination or decision under section 2306(e)(1), 2307(e), or
2313(d)(2) of this title shall be based on a written finding
by the person making the determination or decision. The
finding shall set out facts and circumstances that support
the determination or decision.

“(2) Each finding referred to in paragraph (1) shall
be final. The head of the agency making such finding shall
maintain a copy of the finding for not less than 6 years
after the date of the determination or decision.”.

SEC. 1504. UNDEFINITIZED CONTRACTUAL ACTIONS: RE-
STRICTIONS.

(2) CLARIFICATION OF LIMITATION.—Subsection (b) of

section 2326 of title 10, United States Code, is amended—
(1) in the subsection caption, by striking out
“AND EXPENDITURE”;
(2) in paragraph (1)(B), by striking out “‘or ex-
pended”;
(3) in paragraph (2), by striking out “expend”
and inserting in lieu thereof “obligate”; and
(4) in paragraph (3)—
(A) by striking out “expended” and insert-
Ing in lieu thereof “obligated’; and
(B) by striking out “expend” and inserting

in lieu thereof “obligate”.
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(b) WAIVER AUTHORITY.—Such subsection is amend-
ed—

(1) by redesignating paragraph (4) as para-
graph (5); and
(2) by inserting after paragraph (3) the follow-

ing new paragraph (4):

“(4) The head of an agency may waive the provisions
of this subsection with respect to a contract of that agency
if such head of an agency determines that the waiver is
necessary in order to support a contingency operation.”.

(c) INAPPLICABILITY OF RESTRICTIONS TO CONTRACTS
WITHIN THE SIMPLIFIED ACQUISITION THRESHOLD.—Sec-
tion 2326(g)(1)(B) of title 10, United States Code, is
amended by striking out *“small purchase threshold” and
inserting in lieu thereof “simplified acquisition threshold”.
SEC. 1505. PRODUCTION SPECIAL TOOLING AND PRODUC-

TION SPECIAL TEST EQUIPMENT: CONTRACT
TERMS AND CONDITIONS.

(a) REPEAL.—Section 2329 of title 10, United States
Code, is repealed.

(b) TECHNICAL AMENDMENT.—The table of sections at
the beginning of chapter 137 of such title is amended by

striking out the item related to section 2329.
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SEC. 1506. REGULATIONS FOR BIDS.

Section 2381(a) of title 10, United States Code, is
amended by striking out “(a) The Secretary” and all that
follows through the end of paragraph (1) and inserting in
lieu thereof the following:

“(a) The Secretary of Defense or the Secretary of a
military department may—

“(1) prescribe regulations for the preparation,
submission, and opening of bids for contracts; and”.
PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 1551. DEFINITIONS.

Section 309(c) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 259(c)) is amended
by striking out “and ‘supplies’” and inserting in lieu there-

[T

of “‘supplies’, ‘commercial item’, ‘nondevelopmental item’,

and ‘simplified acquisition threshold’ .
SEC. 1552. DELEGATION OF PROCUREMENT FUNCTIONS.

(@) AuTtHorIiTYy.—Title 11l of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.) is amended—

(1) by redesignating sections 309 and 310 as sec-
tions 312 and 313, respectively; and
(2) by inserting after section 308 the following

new section 309:
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“DELEGATION

“SEC. 309. (a) IN GENERAL.—EXcept to the extent ex-

pressly prohibited by another provision of law, an agency
head may delegate, subject to his direction, to any other

officer or official of that agency, any power under this title.

“(b) PROCUREMENTS FOR OR WITH OTHER AGEN-

CIES.—Subject to subsection (a), to facilitate the procure-
ment of property and services covered by this title by each
executive agency for any other executive agency, and to fa-

cilitate joint procurement by those executive agencies—

“(1) an agency head may, within his executive
agency, delegate functions and assign responsibilities
relating to procurement;

“(2) the heads of two or more executive agencies
may by agreement delegate procurement functions
and assign procurement responsibilities from one ex-
ecutive agency to another of those executive agencies
or to an officer or civilian employee of another of
those executive agencies; and

“(3) the heads of two or more executive agencies
may create joint or combined offices to exercise pro-
curement functions and responsibilities.”.

(b) CLERICAL AMENDMENT.—The table of contents in

24 the first section of such Act is amended by striking out the
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items relating to sections 309 and 310 and inserting in lieu

thereof the following:

““Sec. 309. Delegation.
““Sec. 312. Definitions.
““Sec. 313. Statutes not applicable.”.

SEC. 1553. DETERMINATIONS AND DECISIONS.

(@) IN GENERAL.—Title Il of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.), as amended by section 1552, is further amended

by inserting after section 309 the following new section 310:

“DETERMINATIONS AND DECISIONS

“Sec. 310. (a) INDIVIDUAL OR CLASS DETERMINA-
TIONS AND DECISIONS AUTHORIZED.—Determinations and
decisions required to be made under this title by an agency
head may be made for an individual purchase or contract
or for a class of purchases or contracts. Such determinations
and decisions are final.

“(b) WRITTEN FINDINGS REQUIRED.—(1) Each deter-
mination under section 305(e) shall be based on a written
finding by the person making the determination or decision.
The finding shall set out facts and circumstances that sup-
port the determination or decision.

“(2) Each finding referred to in paragraph (1) shall
be final. The agency head making such finding shall main-
tain a copy of the finding for not less than 6 years after

the date of the determination or decision.”.
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(b) CLERICAL AMENDMENT.—The table of contents in
the first section of such Act, as amended by section 1552,
Is further amended by inserting after the item relating to

section 309 the following:

“Sec. 310. Determinations and decisions.”.
SEC. 1554. COOPERATIVE PURCHASING.

Subsection (b) of section 201 of the Federal Property
and Administrative Services Act of 1949 (40 U.S.C. 481),
Is amended to read as follows:

“(b)(1) The Administrator shall, as far as practicable,
provide any of the services specified in subsection (a) of this
section to any other Federal agency, mixed-ownership Gov-
ernment corporation (as defined in section 9101 of title 31,
United States Code), or the District of Columbia, upon its
request.

“(2)(A) The Administrator may provide for the use of
Federal supply schedules or other contracts by any of the
following entities upon request:

“(i) A State, any department or agency of a

State, and any political subdivision of a State, In-

cluding a local government.

“(i1) The District of Columbia.

“(iti) The Commonwealth of Puerto Rico.

“(iv) The government of an Indian tribe (as de-
fined in section 4(e) of the Indian Self-Determination

and Education Assistance Act (25 U.S.C. 450b(g))).
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“(B) Subparagraph (A) may not be construed to au-

thorize an entity referred to in that subparagraph to order
existing stock or inventory from federally owned and oper-
ated, or federally owned and contractor operated, supply
depots, warehouses, or similar facilities.

“(3)(A) Upon the request of a qualified nonprofit agen-
cy for the blind or other severely handicapped that is to
provide a commodity or service to the Federal Government
under the Javits-Wagner-O’'Day Act, the Administrator
may provide any of the services specified in subsection (a)
to such agency to the extent practicable.

“(B) A nonprofit agency receiving services under the
authority of subparagraph (A) shall use the services directly
In making or providing an approved commodity or ap-
proved service to the Federal Government.

“(C) In this paragraph:

“(i) The term ‘qualified nonprofit agency for the
blind or other severely handicapped’ means—

“(I) a qualified nonprofit agency for the
blind, as defined in section 5(3) of the Javits-
Wagner-O’Day Act (41 U.S.C. 48b(3)); and

“(11) a qualified nonprofit agency for other
severely handicapped, as defined in section 5(4)

of such Act (41 U.S.C. 48b(4)).
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“(i1) The terms ‘approved commodity’ and ‘ap-
proved service’ mean a commodity and a service, re-
spectively, that has been determined by the Committee
for Purchase from the Blind and Other Severely
Handicapped under section 2 of the Javits-Wagner-
O’Day Act (41 U.S.C. 47) to be suitable for procure-
ment by the Federal Government.

“(iti) The term ‘Javits-Wagner-O’'Day Act’
means the Act entitled ‘An Act to create a Committee
on Purchases of Blind-made Products, and for other
purposes’, approved June 25, 1938 (41 U.S.C. 46-
48c), commonly referred to as the Wagner-O’Day Act,
that was revised and reenacted in the Act of June 23,
1971 (85 Stat. 77), commonly referred to as the Jav-
its-Wagner-O’Day Act.”.

TITLE I I—CONTRACT
ADMINISTRATION
Subtitle A—Contract Payment

PART I—ARMED SERVICES ACQUISITIONS

SEC. 2001. CONTRACT FINANCING.

(2) REORGANIZATION OF PRINCIPAL AUTHORITY PRO-

VISION.—Section 2307 of title 10, United States Code, is

amended—

(1) by striking out the section heading and in-

serting in lieu thereof the following:
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““§2307. Contract financing”;

(2) by striking out “(a) The head of an agency”
and inserting in lieu thereof “(b) PAYMENT AUTHOR-
ITy.—The head of an agency”’;

(3) by striking out “(b) Payments” and insert-
ing in lieu thereof “(d) PAYMENT AMOUNT.—Pay-
ments”’;

(4) by striking out “(c) Advance payments” and
inserting in lieu thereof “(e) SECURITY FOR ADVANCE
PAYMENTS.—Advance payments’;

(5) by striking out “(d)(1) The Secretary of De-
fense” and inserting in lieu thereof *(f) CONDITIONS
FOR PROGRESS PAYMENTS.—(1) The Secretary of De-
fense””; and

(6) by striking out “(e)(1) In any case” and in-
serting in lieu thereof *“(h) AcTiON IN CASE OF
FrRAuD.—(1) In any case”.

(b) FINANCING PoLicy.—Such section, as amended by
subsection (a), is further amended by inserting after the sec-
tion heading the following new subsection (a):

“(a) PoLicy.—Payments authorized under this section
and made for financing purposes should be made periodi-
cally or, when appropriate, on an advance basis and should
be so made in a timely manner to facilitate contract per-
formance while protecting the security interests of the Gov-

ernment. Government financing shall be provided only to
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the extent necessary to ensure prompt and efficient perform-
ance and only after the availability of private financing
is considered. A contractor’s use of funds received as con-
tract financing and the contractor’s financial condition
shall be monitored. If the contractor is a small business con-
cern, special attention shall be given to meeting the contrac-
tor’s financial need.”.

(c) PERFORMANCE-BASED PAYMENTS.—Such section,
as amended by subsection (a), is further amended by insert-
ing after subsection (b) the following new subsection (c):

“(c) PERFORMANCE-BASED PAYMENTS.—Whenever
practicable, payments under subsection (b) shall be made
on any of the following bases:

“(1) Performance measured by objective, quan-
tifiable methods such as receipt of items by the Fed-
eral Government, work measurement, or statistical
process controls.

“(2) Accomplishment of events defined in the
program management plan.

“(3) Other quantifiable measures of results.”.

(d) TermiINoLOGY CORRECTION.—Such section, as
amended by subsection (a)(2), is further amended in sub-
section (b)(2) by striking out “bid”.

(e) EFFecTIVE DATE OF LIEN RELATED TO ADVANCE

PAYMENTS.—Such section, as amended by subsection
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(a)(4), is further amended in subsection (e) by inserting be-
fore the period at the end of the third sentence the following:
“and is effective immediately upon the first advancement
of funds without filing, notice, or any other action by the
United States”.

() ConDITIONS FOR PROGRESS PAYMENTS.—Such
section, as amended by subsection (a)(5), is further amend-
ed in subsection (f)—

(1) in the first sentence of paragraph (1), by
striking out “work, which” and all that follows
through “‘accomplished”” and inserting in lieu thereof
“work accomplished that meets standards established
under the contract”; and

(2) by striking out paragraph (3) and inserting
in lieu thereof the following:

“(3) This subsection applies to a contract for an
amount equal to or greater than the simplified acquisition
threshold.”.

(9) NAvy CoNTRACTS.—Such section, as amended by
subsection (a)(5), is further amended by inserting after sub-
section (f) the following new subsection (g):

“(g) CERTAIN NAvYy CONTRACTS.—(1) The Secretary
of the Navy shall provide that the rate for progress pay-

ments on any contract awarded by the Secretary for repair,
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maintenance, or overhaul of a naval vessel shall be not less
than—

“(A) 95 percent, in the case of firms considered
to be small businesses; and

“(B) 90 percent, in the case of all other firms.
“(2) The Secretary of the Navy may advance to private

salvage companies such funds as the Secretary considers
necessary to provide for the immediate financing of salvage
operations. Advances under this paragraph shall be made
on terms that the Secretary considers adequate for the pro-
tection of the United States.

“(3) The Secretary of the Navy shall ensure that, when
partial, progress, or other payments are made under a con-
tract for construction or conversion of a naval vessel, the
United States is secured by a lien upon work in progress
and on property acquired for performance of the contract
on account of all payments so made. The lien is paramount
to all other liens.”.

(h) CONFORMING AND CLERICAL AMENDMENTS.—

(1) CRrRoss REFERENCE.—Such section, as
amended by subsection (a), is further amended in sub-
sections (d) and (e) by striking out “subsection (a)”
and inserting in lieu thereof “subsection (b)”.

(2) TABLE OF CONTENTS.—The table of sections

at the beginning of chapter 137 of title 10, United
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States Code, Is amended by striking out the item re-
lating to section 2307 and inserting in lieu thereof the

following:

“2307. Contract financing.”.
(1) REPEAL OF SUPERSEDED PROVISIONS.—
(1) PROGRESS PAYMENTS UNDER CERTAIN NAVY
CONTRACTS.—

(A) RePEAL.—Section 7312 of title 10,
United States Code, is repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 633 of such
title is amended by striking out the item relating
to section 7312.

(2) ADVANCEMENT OF PAYMENTS FOR NAVY SAL-
VAGE OPERATIONS.—

(A) REPEAL.—Section 7364 of such title is
repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 637 of such
title is amended by striking out the item relating
to section 7364.

(3) PARTIAL PAYMENTS UNDER NAVY CON-
TRACTS.—
(A) REPEAL.—Section 7521 of such title is

repealed.
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(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 645 of such
title is amended by striking out the item relating
to section 7521.

SEC. 2002. CONTRACTS: VOUCHERING PROCEDURES.

(2) REPEAL.—Section 2355 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 139 of such title is amended by
striking out the item relating to section 2355.

PART II—CIVILIAN AGENCY ACQUISITIONS
SEC. 2051. CONTRACT FINANCING.

(2) REORGANIZATION OF PRINCIPAL AUTHORITY PRO-
viISIoN.—Section 305 of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 255) is amended—

(1) by striking out the section heading and in-

serting in lieu thereof the following:

“CONTRACT FINANCING;

(2) by striking out “(a) Any executive agency”
and inserting in lieu thereof “(b) PAYMENT AUTHOR-
ITY.—Any executive agency”;

(3) by striking out “(b) Payments” and insert-
ing in lieu thereof *“(d) PAYMENT AMOUNT.—Pay-

ments”; and
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(4) by striking out “(c) Advance payments” and
inserting in lieu thereof “(e) SECURITY FOR ADVANCE

PAYMENTS.—Advance payments’.

(b) FINANCING PoLicy.—Such section, as amended by
subsection (a), is further amended by inserting after the sec-
tion heading the following new subsection (a):

“(a) PoLicy.—Payments authorized under this section
and made for financing purposes should be made periodi-
cally or, when appropriate, on an advance basis and should
be so made in a timely manner to facilitate contract per-
formance while protecting the security interests of the Gov-
ernment. Government financing shall be provided only to
the extent necessary to ensure prompt and efficient perform-
ance and only after the availability of private financing
is considered. A contractor’s use of funds received as con-
tract financing and the contractor’s financial condition
shall be monitored. If the contractor is a small business con-
cern, special attention shall be given to meeting the contrac-
tor’s financial need.”.

(c) PERFORMANCE-BASED PAYMENTS.—Such section,
as amended by subsection (a), is further amended by insert-
Ing after subsection (b) the following new subsection (c):

“(c) PERFORMANCE-BASED PAYMENTS.—Whenever
practicable, payments under subsection (b) shall be made

on any of the following bases:
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“(1) Performance measured by objective, quan-
tifiable methods such as receipt of items by the Fed-
eral Government, work measurement, or statistical
process controls.

“(2) Accomplishment of events defined in the
program management plan.

“(3) Other quantifiable measures of results.”.

(d) TermiINoLOGY CORRECTION.—Such section, as
amended by subsection (a)(2), is further amended in sub-
section (b)(2) by striking out “bid”.

(e) EFFecTIVE DATE OF LIEN RELATED TO ADVANCE
PAYMENTS.—Such section, as amended by subsection
(a)(4), is further amended in subsection (e) by inserting be-
fore the period at the end of the third sentence the following:
“and is effective immediately upon the first advancement
of funds without filing, notice, or any other action by the
United States”.

(f) RevisION oF CIvILIAN AGENCY PRovisiON To EN-
SURE UNIFORM REQUIREMENTS FOR PROGRESS PAY-
MENTS.—

(1) IN GENERAL.—Such section, as amended by
subsection (a), is further amended by adding at the
end the following:

“(f) CONDITIONS FOR PROGRESS PAYMENTS.—(1) The

agency head shall ensure that any payment for work in
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progress (including materials, labor, and other items) under
a contract of an executive agency that provides for such
payments is commensurate with the work accomplished that
meets standards established under the contract. The contrac-
tor shall provide such information and evidence as the agen-
cy head determines necessary to permit the agency head to
carry out the preceding sentence.

“(2) The agency head shall ensure that progress pay-
ments referred to in paragraph (1) are not made for more
than 80 percent of the work accomplished under the contract
so long as the agency head has not made the contractual
terms, specifications, and price definite.

“(3) This subsection applies to a contract for an

amount equal to or greater than the simplified acquisition

threshold.
“(g) AcTION IN CASE oF FRAUD.—(1) In any case in
which the remedy coordination official of an executive agen-

cy finds that there is substantial evidence that the request
of a contractor for advance, partial, or progress payment
under a contract awarded by that executive agency is based
on fraud, the remedy coordination official shall recommend
that the agency head reduce or suspend further payments
to such contractor.

“(2) An agency head receiving a recommendation

under paragraph (1) in the case of a contractor’s request
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for payment under a contract shall determine whether there
Is substantial evidence that the request is based on fraud.
Upon making such a determination, the agency head may
reduce or suspend further payments to the contractor under
such contract.

“(3) The extent of any reduction or suspension of pay-
ments by an agency head under paragraph (2) on the basis
of fraud shall be reasonably commensurate with the antici-
pated loss to the United States resulting from the fraud.

“(4) A written justification for each decision of the
agency head whether to reduce or suspend payments under
paragraph (2), and for each recommendation received by
the agency head in connection with such decision, shall be
prepared and be retained in the files of the executive agency.

“(5) Each agency head shall prescribe procedures to
ensure that, before the agency head decides to reduce or sus-
pend payments in the case of a contractor under paragraph
(2), the contractor is afforded notice of the proposed reduc-
tion or suspension and an opportunity to submit matters
to the head of the agency in response to such proposed reduc-
tion or suspension.

“(6) Not later than 180 days after the date on which
an agency head reduces or suspends payments to a contrac-
tor under paragraph (2), the remedy coordination official

of the executive agency shall—
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“(A) review the determination of fraud on which
the reduction or suspension is based; and

“(B) transmit a recommendation to the agency
head whether the suspension or reduction should con-
tinue.

“(7) Each agency head who receives recommendations
made by a remedy coordination official of the executive
agency to reduce or suspend payments under paragraph (2)
during a fiscal year shall prepare for such year a report
that contains the recommendations, the actions taken on the
recommendations and the reasons for such actions, and an
assessment of the effects of such actions on the Federal Gov-
ernment. Any such report shall be available to any Member
of Congress upon request.

“(8) An agency head may not delegate responsibilities
under this subsection to any person in a position below level
IV of the Executive Schedule.

“(9) In this subsection, the term ‘remedy coordination
official’, with respect to an executive agency, means the per-
son or entity in that executive agency who coordinates with-
in that executive agency the administration of criminal,
civil, administrative, and contractual remedies resulting
from investigations of fraud or corruption related to pro-

curement activities.”.
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1 (2) RELATIONSHIP TO PROMPT PAYMENT RE-
2 QUIREMENTS.—The amendments made by paragraph
3 (1) are not intended to impair or modify procedures
4 required by the provisions of chapter 39 of title 31,
5 United States Code, and the regulations issued pursu-
6 ant to such provisions of law, that relate to progress
7 payment requests, as such procedures are in effect on
8 the date of the enactment of this Act.

9 (9) CONFORMING AND CLERICAL AMENDMENTS.—

10 (1) RerFerence.—Section 305 of the Federal
11 Property and Administrative Services Act of 1949, as
12 amended by subsection (a), is further amended in sub-
13 sections (d) and (e) by striking out “subsection (a)”
14 and inserting in lieu thereof “subsection (b)”.

15 (2) TABLE OF CONTENTS.—The table of contents
16 Iin the first section of such Act is amended by striking
17 out the item relating to section 305 and inserting in
18 lieu thereof the following:

““Sec. 305. Contract financing.”.
19 Subtitle B—Cost Principles
20 PART I—ARMED SERVICES ACQUISITIONS
21 SEC. 2101. ALLOWABLE CONTRACT COSTS.
22 (@) CoMPTROLLER GENERAL EVALUATION.—Section

23 2324 is amended by striking out subsection (1).
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(b) CoverReD CoONTRACT DEFINED.—Subsection (m) of
section 2324 of title 10, United States Code, is amended
to read as follows:

“((@) In this section, the term ‘covered contract’
means a contract for an amount in excess of $500,000 that
Is entered into by the Department of Defense, except that
such term does not include a fixed-price contract without
cost incentives.

“(2) Effective on October 1 of each year that is divis-
ible by 5, the amount set forth in paragraph (1) shall be
adjusted to the amount that is equal to the fiscal year 1994
constant dollar value of the amount set forth. An amount,
as so adjusted, that is not evenly divisible by $50,000 shall
be rounded to the nearest multiple of $50,000. In the case
of an amount that is evenly divisible by $25,000 but is not
evenly divisible by $50,000, the amount shall be rounded
to the next higher multiple of $50,000.”.

SEC. 2102. CONTRACT PROFIT CONTROLS DURING EMER-
GENCY PERIODS.

(2) REPEAL.—Section 2382 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 141 of such title is amended by

striking out the item relating to section 2382.
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PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 2151. ALLOWABLE CONTRACT COSTS.

(2) RevisioN oF CIVILIAN AGENCY PRoVISION To EN-
SURE UNIFORM TREATMENT OF CONTRACT COSTS.—Sec-
tion 306 of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 256) is amended to read as

follows:

“ALLOWABLE COSTS

“SeEc. 306. (a) INDIRECT CosST THAT VIOLATES A
FAR CosT PRINCIPLE.—The head of an executive agency
shall require that a covered contract provide that if the con-
tractor submits to the executive agency a proposal for settle-
ment of indirect costs incurred by the contractor for any
period after such costs have been accrued and if that pro-
posal includes the submission of a cost which is unallowable
because the cost violates a cost principle in the Federal Ac-
quisition Regulation or an executive agency’s supplement
to the Federal Acquisition Regulation, the cost shall be dis-
allowed.

“(b) PENALTY FOR VIOLATION OF COST PRINCIPLE.—
(1) If the agency head determines that a cost submitted by
a contractor in its proposal for settlement is expressly unal-
lowable under a cost principle referred to in subsection (a)
that defines the allowability of specific selected costs, the
agency head shall assess a penalty against the contractor

In an amount equal to—
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“(A) the amount of the disallowed cost allocated
to covered contracts for which a proposal for settle-
ment of indirect costs has been submitted; plus

“(B) interest (to be computed based on regula-
tions issued by the agency head) to compensate the
United States for the use of any funds which a con-
tractor has been paid in excess of the amount to
which the contractor was entitled.

“(2) If the agency head determines that a proposal for
settlement of indirect costs submitted by a contractor in-
cludes a cost determined to be unallowable in the case of
such contractor before the submission of such proposal, the
agency head shall assess a penalty against the contractor
In an amount equal to two times the amount of the dis-
allowed cost allocated to covered contracts for which a pro-
posal for settlement of indirect costs has been submitted.

“(c) WAIVER OF PENALTY.—In accordance with the
Federal Acquisition Regulation, the agency head may waive
a penalty under subsection (b) in the case of a contractor’s
proposal for settlement of indirect costs when—

“(1) the contractor withdraws the proposal before
the formal initiation of an audit of the proposal by
the Federal Government and resubmits a revised pro-

posal;
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1 “(2) the amount of unallowable costs subject to
2 the penalty is insignificant; or

3 “(3) the contractor demonstrates, to the contract-
4 ing officer’s satisfaction, that—

5 “(A) it has established appropriate policies
6 and personnel training and an internal control
7 and review system that provide assurances that
8 unallowable costs subject to penalties are pre-
9 cluded from being included in the contractor’s
10 proposal for settlement of indirect costs; and

11 “(B) the unallowable costs subject to the
12 penalty were inadvertently incorporated into the
13 proposal.

14 “(d) APPLICABILITY OF CONTRACT DISPUTES PROCE-

15 DURE TO DISALLOWANCE OF COST AND ASSESSMENT OF
16 PeNALTY.—AnN action of an agency head under subsection
17 (a) or (b)—

18 “(1) shall be considered a final decision for the
19 purposes of section 6 of the Contract Disputes Act of
20 1978 (41 U.S.C. 605); and

21 “(2) is appealable in the manner provided in
22 section 7 of such Act.
23 “(e) SpeciFic CosTs NoT ALLowABLE.—(1) The fol-

24 lowing costs are not allowable under a covered contract:
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“(A) Costs of entertainment, including amuse-
ment, diversion, and social activities, and any costs
directly associated with such costs (such as tickets to
shows or sports events, meals, lodging, rentals, trans-
portation, and gratuities).

“(B) Costs incurred to influence (directly or in-
directly) legislative action on any matter pending be-
fore Congress or a State legislature.

“(C) Costs incurred in defense of any civil or
criminal fraud proceeding or similar proceeding (in-
cluding filing of any false certification) brought by
the United States where the contractor is found liable
or had pleaded nolo contendere to a charge of fraud
or similar proceeding (including filing of a false cer-
tification).

“(D) Payments of fines and penalties resulting
from violations of, or failure to comply with, Federal,
State, local, or foreign laws and regulations, except
when incurred as a result of compliance with specific
terms and conditions of the contract or specific writ-
ten instructions from the contracting officer authoriz-
ing in advance such payments in accordance with the
Federal Acquisition Regulation.

“(E) Costs of membership in any social, dining,

or country club or organization.
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“(F) Costs of alcoholic beverages.

“(G) Contributions or donations, regardless of
the recipient.

“(H) Costs of advertising designed to promote
the contractor or its products.

“(1) Costs of promotional items and memora-
bilia, including models, gifts, and souvenirs.

“(J) Costs for travel by commercial aircraft
which exceed the amount of the standard commercial
fare.

“(K) Costs incurred in making any payment
(commonly known as a ‘golden parachute payment’)
which is—

“(i) In an amount in excess of the normal
severance pay paid by the contractor to an em-
ployee upon termination of employment; and

“(if) is paid to the employee contingent
upon, and following, a change in management
control over, or ownership of, the contractor or a
substantial portion of the contractor’s assets.
“(L) Costs of commercial insurance that protects

against the costs of the contractor for correction of the
contractor’s own defects in materials or workmanship.

“(M) Costs of severance pay paid by the contrac-

tor to foreign nationals employed by the contractor
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under a service contract performed outside the United
States, to the extent that the amount of severance pay
paid in any case exceeds the amount paid in the in-
dustry involved under the customary or prevailing
practice for firms in that industry providing similar
services in the United States, as determined in ac-
cordance with the Federal Acquisition Regulation.

“(N) Costs of severance pay paid by the contrac-
tor to a foreign national employed by the contractor
under a service contract performed in a foreign coun-
try if the termination of the employment of the for-
eign national is the result of the closing of, or the cur-
tailment of activities at, a United States facility in
that country at the request of the government of that
country.

“(0) Costs incurred by a contractor in connec-
tion with any criminal, civil, or administrative pro-
ceeding commenced by the United States or a State,
to the extent provided in subsection (k).

“(2)(A) Subject to the availability of appropriations,

21 the head of an executive agency, in awarding a covered con-

22 tract, may waive in accordance with the Federal Acquisi-

23 tion Regulation the application of the provisions of para-

24 graphs (1)(M) and (1)(N) to that contract if the agency

25 head determines that—
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“(i) the application of such provisions to the
contract would adversely affect the continuation of a
program, project, or activity that provides significant
support services for employees of the executive agency
posted outside the United States;

“(ii) the contractor has taken (or has established
plans to take) appropriate actions within the contrac-
tor’s control to minimize the amount and number of
incidents of the payment of severance pay by the con-
tractor to employees under the contract who are for-
eign nationals; and

“(iii) the payment of severance pay Is necessary
in order to comply with a law that is generally appli-
cable to a significant number of businesses in the
country in which the foreign national receiving the
payment performed services under the contract or is
necessary to comply with a collective bargaining
agreement.

“(B) The head of the executive agency concerned shall
include in the solicitation for a covered contract a statement
indicating—

“(i) that a waiver has been granted under sub-
paragraph (A) for the contract; or

“(it) whether the agency head will consider

granting such a waiver, and, if the agency head will
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consider granting a waiver, the criteria to be used in

granting the waiver.

“(C) The agency head shall make the final determina-
tion regarding whether to grant a waiver under subpara-
graph (A) with respect to a covered contract before award
of the contract.

“(3) The head of each executive agency shall implement
this section with respect to contracts of that executive agen-
cy in accordance with the Federal Acquisition Regulation.
The provisions of the Federal Acquisition applicable to the
Implementation of this section may include definitions, ex-
clusions, limitations, and qualifications.

“(f) REQUIRED REGULATIONS.—(1) The Federal Ac-
quisition Regulation referred to in section 25(c)(1) of the
Office of Federal Procurement Policy Act (41 U.S.C.
421(c)(1)) shall contain provisions on the allowability of
contractor costs. Such provisions shall define in detail and
in specific terms those costs which are unallowable, in whole
or in part, under covered contracts. The regulations shall,
at a minimum, clarify the cost principles applicable to con-
tractor costs of the following:

“(A) Air shows.
“(B) Membership in civic, community, and pro-
fessional organizations.

“(C) Recruitment.
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“(D) Employee morale and welfare.

“(E) Actions to influence (directly or indirectly)
executive branch action on regulatory and contract
matters (other than costs incurred in regard to con-
tract proposals pursuant to solicited or unsolicited
bids).

“(F) Community relations.

“(G) Dining facilities.

“(H) Professional and consulting services, in-
cluding legal services.

“(1) Compensation.

“(J) Selling and marketing.

“(K) Travel.

“(L) Public relations.

“(M) Hotel and meal expenses.

“(N) Expense of corporate aircraft.

“(0) Company-furnished automabiles.

“(P) Advertising.

“(2) The Federal Acquisition Regulation shall require
that a contracting officer not resolve any questioned costs
until the contracting officer has obtained—

“(A) adequate documentation with respect to
such costs; and

“(B) the opinion of the executive agency’s con-

tract auditor on the allowability of such costs.
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“(3) The Federal Acquisition Regulation shall provide

that, to the maximum extent practicable, an executive agen-
cy’s contract auditor be present at any negotiation or meet-
Ing with the contractor regarding a determination of the
allowability of indirect costs of the contractor.

“(4) The Federal Acquisition Regulation shall require
that all categories of costs designated in the report of an
executive agency’s contract auditor as questioned with re-
spect to a proposal for settlement be resolved in such a man-
ner that the amount of the individual questioned costs that
are paid will be reflected in the settlement.

“(g) APPLICABILITY OF REQUIRED REGULATIONS TO
SUBCONTRACTORS.—The regulations prescribed to carry
out subsections (e) and (f)(1) shall require, to the maximum
extent practicable, that such regulations apply to all sub-
contractors of a covered contract.

“(h) CONTRACTOR CERTIFICATION REQUIRED.—(1) A
proposal for settlement of indirect costs applicable to a cov-
ered contract shall include a certification by an official of
the contractor that, to the best of the certifying official’s
knowledge and belief, all indirect costs included in the pro-
posal are allowable. Any such certification shall be in a
form prescribed by the agency head concerned.

“(2) The agency head concerned may, in an excep-

tional case, waive the requirement for certification under
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paragraph (1) in the case of any contract if the agency
head—

“(A) determines in such case that it would be in
the interest of the United States to waive such certifi-
cation; and

“(B) states in writing the reasons for that deter-
mination and makes such determination available to
the public.

“(i) PENALTIES FOR SUBMISSION OF COST KNOWN AS
NoT ALLOWABLE.—The submission to an executive agency
of a proposal for settlement of costs for any period after
such costs have been accrued that includes a cost that is
expressly specified by statute or regulation as being unal-
lowable, with the knowledge that such cost is unallowable,
shall be subject to the provisions of section 287 of title 18,
United States Code, and section 3729 of title 31, United
States Code.

“(j) ConTRACTOR TO HAVE BURDEN OF PROOF.—In
a proceeding before a board of contract appeals, the United
States Court of Federal Claims, or any other Federal court
in which the reasonableness of indirect costs for which a
contractor seeks reimbursement from the United States is
In issue, the burden of proof shall be upon the contractor

to establish that those costs are reasonable.

S 1587 PCS



434

“(k) PROCEEDING CosTs NoT ArLLowABLE.—(1) Ex-
cept as otherwise provided in this subsection, costs incurred
by a contractor in connection with any criminal, civil, or
administrative proceeding commenced by the United States
or a State are not allowable as reimbursable costs under
a covered contract if the proceeding (A) relates to a viola-
tion of, or failure to comply with, a Federal or State statute
or regulation, and (B) results in a disposition described in
paragraph (2).

“(2) A disposition referred to in paragraph (1)(B) is
any of the following:

“(A) In the case of a criminal proceeding, a con-
viction (including a conviction pursuant to a plea of
nolo contendere) by reason of the violation or failure
referred to in paragraph (1).

“(B) In the case of a civil or administrative pro-
ceeding involving an allegation of fraud or similar
misconduct, a determination of contractor liability on
the basis of the violation or failure referred to in
paragraph (1).

“(C) In the case of any civil or administrative
proceeding, the imposition of a monetary penalty by
reason of the violation or failure referred to in para-
graph ().

“(D) A final decision—
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“(1) to debar or suspend the contractor,

“(i) to rescind or void the contract, or

“(iii) to terminate the contract for default,
by reason of the violation or failure referred to in

paragraph (1).

“(E) A disposition of the proceeding by consent
or compromise if such action could have resulted in

a disposition described in subparagraph (A), (B), (C),

or (D).

“(3) In the case of a proceeding referred to In para-
graph (1) that is commenced by the United States and is
resolved by consent or compromise pursuant to an agree-
ment entered into by a contractor and the United States,
the costs incurred by the contractor in connection with such
proceeding that are otherwise not allowable as reimbursable
costs under such paragraph may be allowed to the extent
specifically provided in such agreement.

“(4) In the case of a proceeding referred to in para-
graph (1) that is commenced by a State, the agency head
that awarded the covered contract involved in the proceed-
ing may allow the costs incurred by the contractor in con-
nection with such proceeding as reimbursable costs if the
agency head determines, under regulations prescribed by

such agency head, that the costs were incurred as a result
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of (A) a specific term or condition of the contract, or (B)
specific written instructions of the agency.

“(5)(A) Except as provided in subparagraph (C), costs
Incurred by a contractor in connection with a criminal,
civil, or administrative proceeding commenced by the Unit-
ed States or a State in connection with a covered contract
may be allowed as reimbursable costs under the contract
If such costs are not disallowable under paragraph (1), but
only to the extent provided in subparagraph (B).

“(B)(i) The amount of the costs allowable under sub-
paragraph (A) in any case may not exceed the amount
equal to 80 percent of the amount of the costs incurred, to
the extent that such costs are determined to be otherwise
allowable and allocable under the Federal Acquisition Regu-
lations.

“(i1) Regulations issued for the purpose of clause (i)
shall provide for appropriate consideration of the complex-
ity of procurement litigation, generally accepted principles
governing the award of legal fees in civil actions involving
the United States as a party, and such other factors as may
be appropriate.

“(C) In the case of a proceeding referred to in subpara-
graph (A), contractor costs otherwise allowable as reimburs-
able costs under this paragraph are not allowable if (i) such

proceeding involves the same contractor misconduct alleged
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1 as the basis of another criminal, civil, or administrative
2 proceeding, and (ii) the costs of such other proceeding are

3 not allowable under paragraph (1).

4 “(6) In this subsection:

5 “(A) The term ‘proceeding’ includes an inves-

6 tigation.

7 “(B) The term ‘costs’, with respect to a proceed-

8 Ing—

9 “(i) means all costs incurred by a contrac-
10 tor, whether before or after the commencement of
11 any such proceeding; and
12 “(i1) includes—

13 “(1) administrative and clerical ex-
14 penses;

15 “(I1) the cost of legal services, includ-
16 Ing legal services performed by an employee
17 of the contractor;

18 “(111) the cost of the services of ac-
19 countants and consultants retained by the
20 contractor; and

21 “(1V) the pay of directors, officers, and
22 employees of the contractor for time devoted
23 by such directors, officers, and employees to
24 such proceeding.
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“(C) The term ‘penalty’ does not include restitu-
tion, reimbursement, or compensatory damages.

“(I) CoverReD CONTRACT DEFINED.—(1) In this sec-
tion, the term ‘covered contract’ means a contract for an
amount in excess of $500,000 that is entered into by an
executive agency, except that such term does not include a
fixed-price contract without cost incentives.

“(2) Effective on October 1 of each year that is divis-
ible by 5, the amount set forth in paragraph (1) shall be
adjusted to the amount that is equal to the fiscal year 1994
constant dollar value of the amount set forth. An amount,
as so adjusted, that is not evenly divisible by $50,000 shall
be rounded to the nearest multiple of $50,000. In the case
of an amount that is evenly divisible by $25,000 but is not
evenly divisible by $50,000, the amount shall be rounded
to the next higher multiple of $50,000.”.

(b) CLERICAL AMENDMENT.—The table of contents in
the first section of such Act is amended by striking out the
item relating to section 306 and inserting in lieu thereof

the following:

““Sec. 306. Allowable costs.”.
PART I1I—ACQUISITIONS GENERALLY
SEC. 2191. TRAVEL EXPENSES OF GOVERNMENT CONTRAC-
TORS.
Section 24 of the Office of Federal Procurement Policy

Act (41 U.S.C. 420) is repealed.
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Subtitle C—Audit and Access to
Records
PART I—ARMED SERVICES ACQUISITIONS
SEC. 2201. CONSOLIDATION AND REVISION OF AUTHORITY
TO EXAMINE RECORDS OF CONTRACTORS.
(2) AUTHORITY.—
(1) IN GENERAL.—Section 2313 of title 10, Unit-
ed States Code, is amended to read as follows:
“82313. Examination of records of contractor
“(a) AGeNncy AUTHORITY.—The head of an agency,

acting through an authorized representative—

12
13
14
15
16
17
18
19
20
21
22
23
24
25

“(1) is entitled to inspect the plant and audit

the records of—

“(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials, labor-
hour, or price-redeterminable contract, or any
combination of such contracts, made by that
agency under this chapter; and

“(B) a subcontractor performing any cost-
reimbursement, incentive, time-and-materials,
labor-hour, or price-redeterminable subcontract
under a contract referred to in subparagraph (A)
or under any combination of such contracts; and

“(2) shall, for the purpose of evaluating the accu-

racy, completeness, and currency of cost or pricing
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data required to be submitted pursuant to section
2306a of this title with respect to a contract or sub-
contract, have the right to examine all records of the
contractor or subcontractor related to—
“(A) the proposal for the contract or sub-
contract;
“(B) the discussions conducted on the pro-
posal;
“(C) pricing of the contract or subcontract;
or
“(D) performance of the contract or sub-
contract.

“(b) LIMITATION ON PREAWARD AUDITS RELATING TO
INDIRECT CosTs.—The head of an agency may not perform
a preaward audit to evaluate proposed indirect costs under
any contract, subcontract, or modification to be entered into
In accordance with this chapter in any case in which the
contracting officer determines that the objectives of the audit
can reasonably be met by accepting the results of an audit
conducted by any other department or agency of the Federal
Government within one year preceding the date of the con-
tracting officer’s determination.

“(c) SuBPOENA PoweR.—(1) The Director of the De-
fense Contract Audit Agency (or any successor agency) may

require by subpoena the production of records of a contrac-
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tor, access to which is provided to the Secretary of Defense
or Secretary of a military department by subsection (a).

“(2) Any such subpoena, in the case of contumacy or
refusal to obey, shall be enforceable by order of an appro-
priate United States district court.

“(3) The authority provided by paragraph (1) may not
be redelegated.

“(4) The Director (or any successor official) shall sub-
mit an annual report to the Secretary of Defense on the
exercise of such authority during the preceding year and
the reasons why such authority was exercised in any in-
stance. The Secretary shall forward a copy of each such re-
port to the Committees on Armed Services of the Senate
and House of Representatives.

“(d) COMPTROLLER GENERAL AUTHORITY.—(1) EXx-
cept as provided in paragraph (2), each contract awarded
after using procedures other than sealed bid procedures shall
provide that the Comptroller General and his representa-
tives are entitled to examine any records of the contractor,
or any of its subcontractors, that directly pertain to, and
involve transactions relating to, the contract or subcontract.

“(2) Paragraph (1) does not apply to a contract or
subcontract with a foreign contractor or foreign subcontrac-
tor if the head of the agency concerned determines, with the

concurrence of the Comptroller General or his designee, that
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the application of that paragraph to the contract or sub-
contract would not be in the public interest. However, the
concurrence of the Comptroller General or his designee is
not required—

“(A) where the contractor or subcontractor is a
foreign government or agency thereof or is precluded
by the laws of the country involved from making its
records available for examination; and

“(B) where the head of the agency determines,
after taking into account the price and availability of
the property and services from United States sources,
that the public interest would be best served by not
applying paragraph (1).

“(3) Paragraph (1) may not be construed to require
a contractor or subcontractor to create or maintain any
record that the contractor or subcontractor does not main-
tain in the ordinary course of business or pursuant to an-
other provision of law.

“(e) LimiTaTION.—The right of the head of an agency
under subsection (a), and the right of the Comptroller Gen-
eral under subsection (d), with respect to a contract or sub-
contract shall expire three years after final payment under

such contract or subcontract.
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“(f) INAPPLICABILITY TO CERTAIN CONTRACTS.—This
section is inapplicable with respect to the following con-
tracts:

“(1) Contracts for utility services at rates not ex-

1

2

3

4

5 ceeding those established to apply uniformly to the
6 public, plus any applicable reasonable connection
7 charge.

8 “(g) ReECORDS DEFINED.—In this section, the term
9 ‘records’ includes books, documents, accounting procedures
10 and practices, and other data, regardless of type and re-
11 gardless of whether such items are in written form, in the

12 form of computer data, or in any other form.”.

13 (2) CLERICAL AMENDMENT.—The item relating
14 to such section in the table of sections at the begin-
15 ning of chapter 137 of title 10, United States Code,
16 Is amended to read as follows:

“2313. Examination of records of contractor.”.

17 (b) REPEAL OF SUPERSEDED PROVISION.—

18 (1) RePEAL.—Section 2406 of title 10, United
19 States Code, is repealed.

20 (2) CLERICAL AMENDMENT.—The table of sec-
21 tions at the beginning of chapter 141 of such title is
22 amended by striking out the item relating to section
23 2406.
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PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 2251. AUTHORITY TO EXAMINE RECORDS OF CONTRAC-
TORS.
(2) AUTHORITY.—
(1) IN GENERAL.—Title 111 of the Federal Prop-
erty and Administrative Services Act of 1949 (41
U.S.C. 251 et seq.), as amended by section 1251(a),
is further amended by inserting after section 304A the

following new section:

“EXAMINATION OF RECORDS OF CONTRACTOR
“SeEc. 304B. (a) AGENCY AUTHORITY.—The head of
an executive agency, acting through an authorized rep-
resentative—
“(1) is entitled to inspect the plant and audit
the records of—

“(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials, labor-
hour, or price-redeterminable contract, or any
combination of such contracts, made by that ex-
ecutive agency under this title; and

“(B) a subcontractor performing any cost-
reimbursement, incentive, time-and-materials,
labor-hour, or price-redeterminable subcontract
under a contract referred to in subparagraph (A)

or under any combination of such contracts; and
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“(2) shall, for the purpose of evaluating the accu-
racy, completeness, and currency of cost or pricing
data required to be submitted pursuant to section
304A with respect to a contract or subcontract, have
the right to examine all records of the contractor or
subcontractor related to—

“(A) the proposal for the contract or sub-
contract;

“(B) the discussions conducted on the pro-
posal;

“(C) pricing of the contract or subcontract;
or

“(D) performance of the contract or sub-
contract.

“(b) LIMITATION ON PREAWARD AUDITS RELATING TO
INDIRECT CosTs.—The agency head may not perform a
preaward audit to evaluate proposed indirect costs under
any contract, subcontract, or modification to be entered into
In accordance with this title in any case in which the con-
tracting officer determines that the objectives of the audit
can reasonably be met by accepting the results of an audit
conducted by any other department or agency of the Federal
Government within one year preceding the date of the con-

tracting officer’s determination.

S 1587 PCS



446

“(c) SuBPOENA PowER.—(1) The agency head may re-
quire by subpoena the production of records of a contractor,
access to which is provided by subsection (a).

“(2) Any such subpoena, in the case of contumacy or
refusal to obey, shall be enforceable by order of an appro-
priate United States district court.

“(3) The authority provided by paragraph (1) may not
be delegated.

“(4) In the year following a year in which the head
of an executive agency exercises the authority provided in
paragraph (1), the agency head shall submit to the Commit-
tee on Governmental Affairs of the Senate and the Commit-
tee on Government Operations of the House of Representa-
tives a report on the exercise of such authority during such
preceding year and the reasons why such authority was ex-
ercised in any instance.

“(d) COMPTROLLER GENERAL AUTHORITY.—(1) EXx-
cept as provided in paragraph (2), each contract awarded
after using procedures other than sealed bid procedures shall
provide that the Comptroller General and his representa-
tives are entitled to examine any records of the contractor,
or any of its subcontractors, that directly pertain to, and
involve transactions relating to, the contract or subcontract.

“(2) Paragraph (1) does not apply to a contract or

subcontract with a foreign contractor or foreign subcontrac-
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tor if the agency head concerned determines, with the con-
currence of the Comptroller General or his designee, that
the application of that paragraph to the contract or sub-
contract would not be in the public interest. However, the
concurrence of the Comptroller General or his designee is
not required.

“(3) Paragraph (1) may not be construed to require
a contractor or subcontractor to create or maintain any
record that the contractor or subcontractor does not main-
tain in the ordinary course of business or pursuant to an-
other provision of law—

“(A) where the contractor or subcontractor is a
foreign government or agency thereof or is precluded
by the laws of the country involved from making its
records available for examination; and

“(B) where the agency head determines, after
taking into account the price and availability of the
property and services from United States sources, that
the public interest would be best served by not apply-
ing paragraph (1).

“(e) LimiTATION.—The right of an agency head under
subsection (a), and the right of the Comptroller General
under subsection (d), with respect to a contract or sub-
contract shall expire three years after final payment under

such contract or subcontract.

S 1587 PCS



17
18
19
20
21
22
23
24
25

448

“(f) INAPPLICABILITY TO CERTAIN CONTRACTS.—This
section is inapplicable with respect to the following con-
tracts:

“(1) ConTRACTS.—For utility services at rates
not exceeding those established to apply uniformly to
the public, plus any applicable reasonable connection
charge.

“(g) ReECORDS DEFINED.—In this section, the term
‘records’ includes books, documents, accounting procedures
and practices, and other data, regardless of type and re-
gardless of whether such items are in written form, in the
form of computer data, or in any other form.”.

(2) CLERICAL AMENDMENT.—The table of con-
tents in the first section of such Act, as amended by
section 1251(b), is further amended by inserting after

the item relating to section 304A the following:

“Sec. 304B. Examination of records of contractor.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
304 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 254) is amended by striking out
subsection (c).

Subtitle D—Cost Accounting
Standards
SEC. 2301. EXCEPTIONS TO COVERAGE.

Section 26(f)(2) of the Office of Federal Procurement

Policy Act (41 U.S.C. 422(f)(2)) is amended—
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1 (1) by inserting “(A)” after “(2);

2 (2) by striking out *, other than contracts or
3 subcontracts” and all that follows and inserting in
4 lieu thereof a period; and

5 (3) by inserting at the end the following:

6 “(B) Subparagraph (A) does not apply to the following
7 contracts or subcontracts:

8 “(i) Contracts or subcontracts where the price
9 negotiated is based on established catalog or market
10 prices of commercial items sold in substantial quan-
11 tities to the general public.
12 “(it) Contracts or subcontracts where the price
13 negotiated is based on prices set by law or regulation.
14 “(ii1) Any other firm fixed-price contract or sub-
15 contract for commercial items which is excepted from
16 the requirement to provide cost or pricing data pur-
17 suant to subsection (b) or (d) of section 2306a of title
18 10, United States Code, or subsection (b) or (d) of sec-
19 tion 304A of the Federal Property and Administra-
20 tive Services Act of 1949,
21 “(C) In this paragraph, the term ‘subcontract’ includes

22 a transfer of commercial items between divisions, subsidi-

23 aries, or affiliates of a contractor.”.
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SEC. 2302. REPEAL OF OBSOLETE DEADLINE REGARDING

PROCEDURAL REGULATIONS FOR THE COST
ACCOUNTING STANDARDS BOARD.

Section 26(f)(3) of the Office of Federal Procurement
Policy Act (41 U.S.C. 422(f)(3)) is amended in the first
sentence by striking out “Not later than 180 days after the
date of the enactment of this section, the Administrator”
and inserting in lieu thereof “The Administrator”.
Subtitle E—Administration of Con-

tract Provisions Relating to

Price, Delivery, and Product

Quality

PART I—ARMED SERVICES ACQUISITIONS
SEC. 2401. PROCUREMENT OF CRITICAL AIRCRAFT AND

SHIP SPARE PARTS; QUALITY CONTROL.

(2) REPEAL.—Section 2383 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 141 of such title is amended by
striking out the item relating to section 2383.

SEC. 2402. CONTRACTOR GUARANTEES REGARDING WEAP-
ON SYSTEMS.

Section 2403(h) of title 10, United States Code, is
amended—

(1) by redesignating paragraph (2) as para-
graph (3); and
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(2) by inserting after paragraph (1) the follow-
ing new paragraph (2):

“(2) The regulations shall include the following:

“(A) Guidelines for negotiating contractor guar-
antees that are reasonable and cost effective, as deter-
mined on the basis of the likelihood of defects and the
estimated cost of correcting such defects.

“(B) Procedures for administering contractor
guarantees.

“(C) Guidelines for determining the cases in
which it may be appropriate to waive the require-
ments of this section.”.

PART II—ACQUISITIONS GENERALLY
SEC. 2451. SECTION 3737 OF THE REVISED STATUTES: EX-
PANSION OF AUTHORITY TO PROHIBIT
SETOFFS AGAINST ASSIGNEES; REORGANIZA-
TION OF SECTION; REVISION OF OBSOLETE
PROVISIONS.

Section 3737 of the Revised Statutes (41 U.S.C. 15)
Is amended to read as follows:

“Sec. 3737. (a) No contract or order, or any interest
therein, shall be transferred by the party to whom such con-
tract or order is given to any other party, and any such
transfer shall cause the annulment of the contract or order

transferred, so far as the United States is concerned. All
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rights of action, however, for any breach of such contract
by the contracting parties, are reserved to the United States.

“(b) The provisions of subsection (a) shall not apply
In any case in which the moneys due or to become due from
the United States or from any agency or department there-
of, under a contract providing for payments aggregating
$1,000 or more, are assigned to a bank, trust company, or
other financing institution, including any Federal lending
agency, provided:

“(1) That, in the case of any contract entered
into after October 9, 1940, no claim shall be assigned
If it arises under a contract which forbids such as-
signment.

“(2) That, unless otherwise expressly permitted
by such contract, any such assignment shall cover all
amounts payable under such contract and not already
paid, shall not be made to more than one party, and
shall not be subject to further assignment, except that
any such assignment may be made to one party as
agent or trustee for two or more parties participating
in such financing.

“(3) That, in the event of any such assignment,
the assignee thereof shall file written notice of the as-
signment together with a true copy of the instrument

of the assignment with—
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“(A) the contracting officer or the head of

his department or agency;

“(B) the surety or sureties upon the bond or
bonds, if any, in connection with such contract;
and

“(C) the disbursing officer, if any, des-
ignated in such contract to make payment.

“(c) Notwithstanding any law to the contrary govern-
ing the validity of assignments, any assignment pursuant
to this section shall constitute a valid assignment for all
purposes.

“(d) In any case in which moneys due or to become
due under any contract are or have been assigned pursuant
to this section, no liability of any nature of the assignor
to the United States or any department or agency thereof,
whether arising from or independently of such contract,
shall create or impose any liability on the part of the as-
signee to make restitution, refund, or repayment to the
United States of any amount heretofore since July 1, 1950,
or hereafter received under the assignment.

“(e) Any contract of the Department of Defense, the
General Services Administration, the Department of En-
ergy, or any other department or agency of the United
States designated by the President, except any such contract

under which full payment has been made, may, upon a de-
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termination of need by the President, provide or be amend-
ed without consideration to provide that payments to be
made to the assignee of any moneys due or to become due
under such contract shall not be subject to reduction or
setoff. Each such determination of need shall be published
in the Federal Register.

“(f) If a provision described in subsection (e) or a pro-
vision to the same general effect has been at any time here-
tofore or is hereafter included or inserted in any such con-
tract, payments to be made thereafter to an assignee of any
moneys due or to become due under such contract shall not
be subject to reduction or setoff for any liability of any na-
ture of the assignor to the United States or any department
or agency thereof which arises independently of such con-
tract, or hereafter for any liability of the assignor on ac-
count of—

“(1) renegotiation under any renegotiation stat-
ute or under any statutory renegotiation article in
the contract;

“(2) fines;

“(3) penalties (which term does not include
amounts which may be collected or withheld from the
assignor in accordance with or for failure to comply

with the terms of the contract); or

S 1587 PCS



© 00O N O 0o B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

455

“(4) taxes, social security contributions, or the
withholding or non withholding of taxes or social se-
curity contributions, whether arising from or inde-
pendently of such contract.

“(g) Except as herein otherwise provided, nothing in
this section shall be deemed to affect or impair rights of
obligations heretofore accrued.”.

SEC. 2452. REPEAL OF REQUIREMENT FOR DEPOSIT OF
CONTRACTS WITH GAO.

Section 3743 of the Revised Statutes (41 U.S.C. 20)
IS repealed.

Subtitle F—Claims and Disputes

PART I—ARMED SERVICES ACQUISITIONS
SEC. 2501. CERTIFICATION OF CONTRACT CLAIMS.

(@) DoD CERTIFICATION REQUIREMENT IN CONFLICT
WITH GOVERNMENTWIDE REQUIREMENT.—
(1) INAPPLICABILITY OF REQUIREMENT TO CON-
TRACT CLAIMS.—Section 2410 of title 10, United
States Code, is amended to read as follows:
“8§2410. Requests for equitable adjustment or other re-
lief: certification
“(a) CERTIFICATION REQUIREMENT.—A request for
equitable adjustment to contract terms or request for relief
under Public Law 85-804 (50 U.S.C. 1431 et seq.) that ex-

ceeds the simplified acquisition threshold may not be paid
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unless a person authorized to certify the request on behalf
of the contractor certifies, at the time the request is submit-
ted, that—
“(1) the request is made in good faith, and
“(2) the supporting data are accurate and com-
plete to the best of that person’s knowledge and be-
lief.”.
(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 141 of such title is
amended by striking out the item relating to section

2410 and inserting in lieu thereof the following:

“2410. Requests for equitable adjustment or other relief: certification.”.

(b) RESTRICTION ON LEGISLATIVE PAYMENT OF
CrAims.—Section 2410 of title 10, United States Code, as
amended by subsection (a), is further amended by adding
at the end the following new subsection:

“(b) RESTRICTION ON LEGISLATIVE PAYMENT OF
CrLAiMs.—In the case of a contract of an agency named in
section 2303(a) of this title, no provision of a law enacted
after September 30, 1994, that directs the payment of a par-
ticular claim under such contract, a particular request for
equitable adjustment to any term of such contract, or a par-
ticular request for relief under Public Law 85-804 (50
U.S.C. 1431 et seq.) regarding such contract may be imple-
mented unless such provision of law—

“(1) specifically refers to this subsection; and
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“(2) specifically states that this subsection does
not apply with respect to the payment directed by
that provision of law.”.

(c) DerFINITION.—Section 2410, as amended by sub-
sections (a) and (b), is further amended by adding at the
end the following:

“(c) DEFINITION.—IN this section, the term ‘simplified
acquisition threshold’ has the meaning given that term in
section 2302(4) of this title.”.

(d) REPEAL OF RELATED PROVISIONS.—

(1) CERTIFICATION REGULATIONS FOR CONTRACT
CLAIMS EXCEEDING $100,000.—

(A) ReEPEAL.—Section 2410e of title 10,
United States Code, is repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 141 of such
title is amended by striking out the item relating
to section 2410e.

(2) CONFORMING REPEAL.—Section 813(b) of the
National Defense Authorization Act for Fiscal Year
1993 (Public Law 102-484, 106 Stat. 2453), is re-
pealed.

SEC. 2502. SHIPBUILDING CLAIMS.

(@) LIMITATION ON PERIOD FOR SUBMISSION.—
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(1) INCREASED PERIOD.—Subsection (a) of sec-
tion 2405 of title 10, United States Code, is amend-
ed—

(A) by striking out ‘“after December 7,

1983,” and inserting in lieu thereof “on or after

the date of the enactment of the Federal Acquisi-

tion Streamlining Act of 1994"”; and
(B) by striking out 18 months™” and insert-

© 00 N O 0o B~ W N PP

Ing in lieu thereof “6 years”.

10 (2) SaviNgs PRovisioN.—Notwithstanding the
11 6-year period provided in subsection (a) of section
12 2405 of title 10, United States Code, as amended by
13 paragraph (1), the period applicable under such sub-

14 section in the case of a shipbuilding contract entered
15 into after December 7, 1983, and before the date of the
16 enactment of the Federal Acquisition Streamlining
17 Act of 1994 shall continue to be 18 months.

18 (b) ResuBmissioN WITH CORRECTED CERTIFI-

19 cATIoN.—Subsection (c) of such section is repealed.
20 PART II—ACQUISITIONS GENERALLY

21 SEC. 2551. CLAIMS JURISDICTION OF UNITED STATES DIS-

22 TRICT COURTS AND THE UNITED STATES
23 COURT OF FEDERAL CLAIMS.
24 (@) CONCURRENT JURISDICTION OF UNITED STATES

25 DisTRICT COURTS UNDER THE LITTLE TUCKER ACT.—
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Subsection (a) of section 1346 of title 28, United States

Code, is amended to read as follows:

“(a)(1) The district courts shall have original jurisdic-
tion, concurrent with the United States Court of Federal
Claims, of any civil action against the United States for
the recovery of any internal-revenue tax alleged to have been
erroneously or illegally assessed or collected, or any penalty
claimed to have been collected without authority or any sum
alleged to have been excessive or in any manner wrongfully
collected under the internal-revenue laws.

“(2)(A) Except as provided in subparagraph (B), the
district courts shall have original jurisdiction, concurrent
with the United States Court of Federal Claims, of any
other civil action or claim against the United States, not
exceeding $10,000 in amount, founded either upon the Con-
stitution, or any Act of Congress, or any regulation of an
executive department, or upon any express or implied con-
tract with the United States, or for liquidated or unliqui-
dated damages in cases not sounding in tort.

“(B) The district courts shall not have jurisdiction
over any civil action or claim against the United States
or any Federal entity which relates in any manner to a
contract to which the Contract Disputes Act of 1978 (41
U.S.C. 601 et seq.) applies, including a claim that seeks

to establish the existence or nonexistence of such a contract,
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seeks to establish that such a contract is void, or seeks to
determine and construe the terms of such a contract. The
district courts do not have jurisdiction over any civil action
or claim described in the preceding sentence pursuant to
section 1331, 1334, or 1346(a)(2)(B) of this title, any provi-
sion of law giving a Federal entity the right to sue or be
sued in its own name, or any other provision of law.”.

(b) JurISDICTION OF THE UNITED STATES COURT OF
FEDERAL CLAIMS UNDER THE TUCKER ACT.—Section
1491 of title 28, United States Code, as amended by section
1422, is further amended by inserting after subsection (c)
the following:

“(d)(1) The United States Court of Federal Claims
shall have jurisdiction over any civil action or claim
against the United States which relates in any manner to
a contract to which the Contract Disputes Act of 1978 (41
U.S.C. 601 et seq,) applies, including a civil action or claim
that seeks to establish the existence or nonexistence of such
a contract, seeks to establish that such contract is void, or
seeks to determine and construe the terms of any such con-
tract.

“(2) The jurisdiction of the United States Court of
Federal Claims is, pursuant to section 1346(a)(2)(B) of this
title, exclusive as to the district courts of the United

States.”.
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1 SEC. 2552. CONTRACT DISPUTES ACT IMPROVEMENTS.
2 (a) PERIOD FOR FILING CLAIMS.—
3 (1) SIX-YEAR LIMITATION.—Section 6 of the Con-
4 tract Disputes Act of 1978 (41 U.S.C. 605) is amend-
5 ed in subsection (a) by inserting after the second sen-
6 tence the following: “Each claim by a contractor
7 against the government relating to a contract and
8 each claim by the government against a contractor re-
9 lating to a contract shall be submitted within 6 years
10 after the occurrence of the event or events giving rise
11 to the claim. The preceding sentence does not apply
12 to a claim by the government against a contractor
13 that is based on a claim by the contractor involving
14 fraud.”.

15 (2) LIMITATION ON APPLICABILITY TO EXISTING
16 CONTRACTS.—Notwithstanding the third sentence of
17 section 6(a) of the Contract Disputes Act of 1978, as
18 added by paragraph (1), if a contract in existence on
19 the date of the enactment of this Act requires that a
20 claim referred to in that sentence be submitted earlier
21 than 6 years after the occurrence of the event or
22 events giving rise to the claim, then the claim shall
23 be submitted within the period required by the con-
24 tract. The preceding sentence does not apply to a
25 claim by the Federal Government against a contrac-
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tor that is based on a claim by the contractor involv-

ing fraud.

(b) INCREASED THRESHOLD FOR CERTIFICATION, DE-
CISION, AND NOTIFICATION REQUIREMENTS.—Subsection
(c) of such section is amended by striking out “$50,000”
each place it appears and inserting in lieu thereof
“$100,000".

(c) INCREASED MAXIMUM FOR APPLICABILITY OF Ac-
CELERATED PROCEDURES.—Section 8(f) of the Contract
Disputes Act of 1978 (41 U.S.C. 607(f)) is amended by
striking out “$50,000” in the first sentence and inserting
in lieu thereof “$150,000".

(d) INCREASED MAXIMUM FOR APPLICABILITY OF
SMALL CLAIMS PROCEDURE.—Section 9(a) of the Contract
Disputes Act of 1978 (41 U.S.C. 608(a)) is amended by
striking out ““$10,000” in the first sentence and inserting
in lieu thereof “$50,000".

(e) REDUCED PERIOD FOR FILING ACTION IN COURT
OF FEDERAL CrAIms.—Section 10(a)(3) of such Act (41
U.S.C. 609(a)(3)) is amended by striking out *“‘twelve

months” and inserting in lieu thereof 90 days”.
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SEC. 2553. EXTENSION OF ALTERNATIVE DISPUTE RESOLU-

TION AUTHORITY.

Section 6(e) of the Contracts Disputes Act of 1978 (41
U.S.C. 605(e)) is amended by striking out “October 1,
1995 and inserting in lieu thereof “October 1, 1999”.

SEC. 2554. EXPEDITED RESOLUTION OF CONTRACT ADMIN-
ISTRATION COMPLAINTS.

(@) REGULATIONS REQUIRED.—The Federal Acquisi-
tion Regulation shall include provisions that require a con-
tracting officer—

(1) to make every reasonable effort to respond in

writing within 30 days to any written request for a

contracting officer’s decision with respect to a matter

relating to the administration of a contract that is re-
ceived from a small business concern; and

(2) in the event that the contracting officer is
unable to render a decision within the 30-day period,

to transmit to the contractor within such period a

written notification of a specific date by which the

contracting officer expects to reach a decision.

(b) RuLe oF CoNsTRUCTION.—Nothing in this provi-
sion shall be considered as creating any rights under the
Contract Disputes Act (41 U.S.C. 601 et seq.).

(c) DEFINITION.—In this section, the term “‘small busi-
ness concern” means a business concern that meets the re-

quirements of section 3(a) of the Small Business Act (15
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U.S.C. 632(a)) and the regulations promulgated pursuant

to that section.

TITLE HI—SERVICE SPECIFIC
AND MAJOR SYSTEMS STATUTES
Subtitle A—Major Systems Statutes
SEC. 3001. REQUIREMENT FOR INDEPENDENT COST ESTI-

MATES AND MANPOWER ESTIMATES BEFORE
DEVELOPMENT OR PRODUCTION.

(@) CONTENT AND SUBMISSION OF ESTIMATES.—Sec-
tion 2434 of title 10, United States Code, is amended by
striking out subsection (b) and inserting in lieu thereof the
following:

“(b) REGULATIONS.—The Secretary of Defense shall
prescribe regulations governing the content and submission
of the estimates required by subsection (a). The regulations
shall require—

“(1) that the independent estimate of the cost of

a program—

“(A) be prepared by an office or other en-
tity that is not under the supervision, direction,
or control of the military department, Defense
Agency, or other component of the Department of
Defense that is directly responsible for carrying
out the development or acquisition of the pro-

gram; and
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“(B) include all costs of development, pro-
curement, and operations and support, without
regard to funding source or management control,
and
“(2) that the manpower estimate include the

total personnel required to train for, operate, main-

tain, and support the program upon full operational
deployment.”.

(b) TermMINoLOGY CORRECTION.—Subsection (a) of
such section is amended by striking out “full-scale engineer-
ing development” and inserting in lieu thereof “engineering
and manufacturing development”.

SEC. 3002. ENHANCED PROGRAM STABILITY.

(@) BASELINE DESCRIPTIONS AND DEVIATION RE-
PORTING.—Section 2435 of title 10, United States Code, is
amended—

(1) in subsection (a)—
(A) by striking out paragraph (2); and
(B) in paragraph (1)—
(1) by striking out *“(1)”; and
(i) by redesignating subparagraphs

(A) and (B) as paragraphs (1) and (2), re-

spectively; and
(2) by striking out subsection (b) and inserting

in lieu thereof the following:
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“(b) REGULATIONS.—The Secretary of Defense shall
prescribe regulations governing—

“(1) the content of baseline descriptions, which
shall include the program cost, the program schedule,
and a program performance description;

“(2) the submission of reports on deviations of a
program from the baseline description by the program
manager to the Secretary of the military department
concerned and the Under Secretary of Defense for Ac-
quisition and Technology;

“(3) procedures for review of deviation reports
within the Department of Defense; and

“(4) procedures for submission and approval of
revised baseline descriptions.

“(c) BASELINE DESCRIPTION REQUIRED BEFORE OB-
LIGATION OF FunNDs.—(1) Except as provided in para-
graph (2), no amount appropriated or otherwise made
available to the Department of Defense may be obligated
for a major defense acquisition program before a baseline
description for the program is approved in accordance with
the procedures prescribed pursuant to subsection (b)(4).

“(2) An obligation otherwise prohibited by paragraph
(1) may be incurred if approved in advance by the Under

Secretary of Defense for Acquisition and Technology.”.
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(b) TERMINOLOGY CORRECTION.—Subsection (a)(1) of
such section, as redesignated by subsection (a)(1)(B)(ii), is
amended by striking out ‘“full-scale engineering develop-
ment” and inserting in lieu thereof “engineering and man-
ufacturing development”.

SEC. 3003. REPEAL OF REQUIREMENT TO DESIGNATE CER-
TAIN MAJOR DEFENSE ACQUISITION PRO-
GRAMS AS DEFENSE ENTERPRISE PROGRAMS.

Section 809 of the National Defense Authorization Act
for Fiscal Year 1991 (Public Law 101-510; 10 U.S.C. 2430
note) is amended—

(1) by striking out subsection (d); and
(2) by redesignating subsections (e), (f), (g), and

(h) as subsections (d), (e), (f), and (g), respectively.

SEC. 3004. REPEAL OF REQUIREMENT FOR COMPETITIVE
PROTOTYPING IN MAJOR PROGRAMS.

(2) REPEAL.—Section 2438 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 144 of such title is amended by

striking out the item relating to section 2438.
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SEC. 3005. REPEAL OF REQUIREMENT FOR COMPETITIVE

ALTERNATIVE SOURCES IN MAJOR PRO-
GRAMS.

(2) REPEAL.—Section 2439 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 144 of such title is amended by
striking out the item relating to section 2439.

Subtitle B—Testing Statutes
SEC. 3011. DIRECTOR OF OPERATIONAL TEST AND EVALUA-
TION TO REPORT DIRECTLY TO SECRETARY
OF DEFENSE.

Section 139(c) of title 10, United States Code, is
amended by inserting after ““(c)” the following: “The Direc-
tor reports directly, without intervening review or approval,
to the Secretary of Defense and Deputy Secretary of Defense
personally.”.

SEC. 3012. RESPONSIBILITY OF DIRECTOR OF OPER-
ATIONAL TEST AND EVALUATION FOR LIVE
FIRE TESTING.

(a) ConbpucT oF LIVE FIRE TESTING.—Subsection (b)

of section 139 of title 10, United States Code, is amended—
(1) by striking out “and” at the end of para-

graph (4);

(2) by striking out the period at the end of para-
graph (5) and inserting in lieu thereof *“; and”; and
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(3) by adding at the end the following new para-

graph:

“(6) conduct the live fire testing activities of the
Department of Defense provided for under section
2366 of this title.”.

(b) ANNUAL REPORT ON LIVE FIRE TESTING.—Sub-
section (f) of such section is amended by inserting “(includ-
ing live fire testing activities)” in the first sentence after
“operational test and evaluation activities”.

SEC. 3013. REQUIREMENT FOR UNCLASSIFIED VERSION OF
ANNUAL REPORT ON OPERATIONAL TEST
AND EVALUATION.

Section 139(f) of title 10, United States Code, is
amended by inserting after the second sentence the following
new sentence: “If the Director submits the report to Con-
gress in a classified form, the Director shall concurrently
submit an unclassified version of the report to Congress.”.

Subtitle C—Service Specific Laws
SEC. 3021. GRATUITOUS SERVICES OF OFFICERS OF CER-
TAIN RESERVE COMPONENTS.

Section 279 of title 10, United States Code, is amend-
ed—

(1) by striking out “Notwithstanding” and in-

serting in lieu thereof *(a) ACCEPTANCE BY SEC-
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RETARY OF A MILITARY DEPARTMENT.—Notwith-
standing’’; and

(2) by adding at the end the following new sub-
section:

“(b) ACCEPTANCE BY SECRETARY OF DEFENSE.—Not-
withstanding section 1342 of title 31, the Secretary of De-
fense may accept the gratuitous services of an officer of a
reserve component (other than an officer of the Army Na-
tional Guard of the United States or the Air National
Guard of the United States) in consultation upon matters
relating to the armed forces.”.

SEC. 3022. AUTHORITY TO RENT SAMPLES, DRAWINGS, AND
OTHER INFORMATION TO OTHERS.

Subchapter V of chapter 148 of title 10, United States
Code, is amended in section 2541(a) by inserting “rent,”
after “sell,” each place it appears in paragraphs (1) and
(2).

SEC. 3023. CIVIL RESERVE AIR FLEET.

(@) DEFINITIONS.—Section 9511 of title 10, United

States Code, is amended—

(1) in paragraph (1)—

(A) by inserting “‘civil aircraft’,” after

“‘person’,”;
(B) by striking out “meaning” and insert-

Ing in lieu thereof “meanings”; and
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(C) by striking out “(49 U.S.C. 1301)” and

inserting in lieu thereof *“(49 U.S.C. App.

1301)";

(2) in paragraph (2), by striking out “passenger-
cargo” and inserting in lieu thereof “passenger
cargo’’;

(3) in paragraph (3), by striking out *‘cargo-ca-
pable” and inserting in lieu thereof “‘cargo capable”;

(4) by striking out paragraph (5) and inserting
in lieu thereof the following:

“(5) The term ‘cargo convertible aircraft’ means
a passenger aircraft equipped or designed so that all
or substantially all of the main deck of the aircraft
can be readily converted for the carriage of property
or mail.”;

(5) by striking out paragraph (6);

(6) by redesignating paragraph (7) as para-
graph (6);

(7) by redesignating paragraph (8) as para-
graph (7) and—

(A) in subparagraph (A) of such paragraph,
by inserting “under section 9512 of this title”
after “and who contracts with the Secretary”;

(B) by striking out “or’” at the end of such
subparagraph (A); and
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1 (C) by inserting before the period at the end
2 of such paragraph the following: *, or (C) who
3 owns or controls existing aircraft, or will own or
4 control new aircraft, and who contractually com-
5 mits all or some of such aircraft to the Civil Re-
6 serve Air Fleet”;

7 (8) by redesignating paragraphs (9), (10), (11),
8 and (12) as paragraphs (8), (9), (10), and (11), re-
9 spectively; and

10 (9) in paragraph (11), as so redesignated—

11 (A) by striking out “interoperability” and
12 inserting in lieu thereof “‘compatibility’”; and

13 (B) by striking out *“a cargo-convertible,
14 cargo-capable, or passenger-cargo combined air-
15 craft” and inserting in lieu thereof ‘“an
16 aeromedical aircraft or a cargo convertible, cargo
17 capable, or passenger cargo combined aircraft”.
18 (b) CONSOLIDATION OF PROVISIONS RELATING TO

19 CONTRACTUAL COMMITMENT OF AIRCRAFT.—Chapter 931

20 of such title is amended—

21 (1) by redesignating subsections (b) and (c) of
22 section 9512 as subsections (c) and (d), respectively;
23 (2) by redesignating subsection (a) of section
24 9513 as subsection (b), transferring such subsection
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(as so redesignated) to section 9512, and inserting
such subsection after subsection (a);

(3) by redesignating subsection (b) of section
9513 as subsection (e) and transferring such sub-
section (as so redesignated) to the end of section 9512;

(4) in subsection (c) of section 9512, as redesig-
nated by paragraph (1), by striking out “‘the terms
required by section 9513 of this title and’;

(5) in subsection (e) of section 9512, as redesig-
nated and transferred to such section by paragraph
(3), by striking out ““under section 9512 of this title”
and inserting in lieu thereof *“‘entered into under this
section”; and

(6) by striking out the heading of section 9513.

(c) USe oF MILITARY INSTALLATIONS BY CONTRAC-

TORS.—

(1) AuTHORITY.—Such chapter, as amended by
subsection (b), is further amended by adding at the

end the following new section 9513:

“89513. Use of military installations by Civil Reserve

Air Fleet contractors

“(a) CONTRACT AUTHORITY.—(1) The Secretary of the

Air Force—

“(A) may, by contract entered into with any

contractor, authorize such contractor to use one or
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more Air Force installations designated by the Sec-
retary; and

“(B) with the consent of the Secretary of another
military department, may, by contract entered into
with any contractor, authorize the contractor to use
one or more installations, designated by the Secretary
of the Air Force, that is under the jurisdiction of the

Secretary of such other military department.

“(2) The Secretary of the Air Force may include in
the contract such terms and conditions as the Secretary de-
termines appropriate to promote the national defense or to
protect the interests of the United States.

“(b) PurPoses oF Use.—A contract entered into
under subsection (a) may authorize use of a designated in-
stallation as a weather alternate, a service stop not involv-
ing the enplaning or deplaning of passengers or cargo, or,
In the case of an installation within the United States, for
other commercial purposes. Notwithstanding any other pro-
vision of the law, the Secretary may establish different levels
and types of uses for different installations for commercial
operations not required by the Department of Defense and
may provide in contracts under subsection (a) for different
levels and types of uses by different contractors.

“(c) DispPosITION OF PAYMENTS FOR Use.—Notwith-

standing any other provision of law, amounts collected from
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the contractor for landing fees, services, supplies, or other
charges authorized to be collected under the contract shall
be credited to the appropriations of the armed forces having
jurisdiction over the military installation to which the con-
tract pertains. Amounts so credited to an appropriation
shall be available for obligation for the same period as the
appropriation to which credited.

“(d) HoLD HARMLESS REQUIREMENT.—A contract
entered into under subsection (a) shall provide that the con-
tractor agrees to indemnify and hold harmless the United
States from all actions, suits, or claims of any sort resulting
from, relating to, or arising out of any activities conducted,
or services or supplies furnished, in connection with the
contract.

“(e) RESERVATION OF RIGHT To EXcLUDE CONTRAC-
TOR.—A contract entered into under subsection (a) shall
provide that the Secretary or, in the case of an installation
under the jurisdiction of an armed force other than the Air
Force, the Secretary concerned may at any time and with-
out prior notice deny access to an installation designated
under the contract if military exigencies require such ac-
tion.”.

(2) CLERICAL AMENDMENT.—The table of sec-

tions at the beginning of such chapter is amended by
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striking out the item relating to section 9513 and in-

serting in lieu thereof the following:

“9513. Use of military installations by Civil Reserve Air Fleet contractors.”.
SEC. 3024. EXCHANGE OF PERSONNEL.

(2) EXCHANGE AUTHORITY.—Subchapter 11 of chapter
138 of title 10, United States Code, is amended by adding
at the end the following new section:

“8§2350k. Exchange of personnel

“(a) INTERNATIONAL EXCHANGE AGREEMENTS AuU-
THORIZED.—Under regulations prescribed by the Secretary
of Defense, the Secretary and the secretaries of the military
departments are each authorized to enter into agreements
with the governments of foreign countries for the exchange
of military and civilian personnel of the Department of De-
fense and military and civilian personnel of the defense de-
partments or ministries of such foreign governments.

“(b) ASSIGNMENT OF PERSONNEL.—Pursuant to such
agreements, personnel of the foreign defense departments or
ministries may be assigned to positions in the Department
of Defense, and personnel of the Department of Defense may
be assigned to positions in foreign defense departments or
ministries. Agreements for the exchange of personnel en-
gaged in research and development activities may provide
for assignments to positions in private industry that sup-
port the defense departments or ministries. The specific po-

sitions and the individuals to be assigned must be accept-
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able to both the sending government and the host govern-
ment.

“(c) RECIPROCITY OF PERSONNEL QUALIFICATIONS
ReQUIRED.—Each government shall be required under an
agreement authorized by subsection (a) to provide personnel
having qualifications, training, and skills that are essen-
tially equal to those of the personnel provided by the other
government.

“(d) PAYMENT OF PERSONNEL CosTts.—Each govern-
ment shall pay the salary, per diem, cost of living, travel,
cost of language or other training, and other costs (except
for cost of temporary duty directed by the host government
and costs incident to the use of host government facilities
in the performance of assigned duties) for its own personnel
in accordance with the laws and regulations of such govern-
ment that pertain to such matters.”.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of subchapter Il of such chapter is amended

by adding at the end the following new item:

*2350k. Exchange of personnel.”.
SEC. 3025. SCIENTIFIC INVESTIGATION AND RESEARCH FOR
THE NAVY.
(2) REPEAL.—Section 7203 of title 10, United States

Code, is repealed.
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(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 631 of such title is amended by
striking out the item relating to section 7203.

SEC. 3026. CONSTRUCTION OF COMBATANT AND ESCORT
VESSELS AND ASSIGNMENT OF VESSEL
PROJECTS.

(@) REPEAL OF OBSOLETE AND INTERNALLY INCON-
SISTENT PRoOVISIONS.—Section 7299a of title 10, United
States Code, is amended—

(1) by striking out subsection (a); and
(2) by redesignating subsections (b) and (c) as
subsections (a) and (b), respectively.

(b) CoNFORMING AMENDMENT.—Subsection (b) of such
section, as redesignated by subsection (a)(2), is amended in
paragraph (2) by striking out “subsection (a) or”.

SEC. 3027. REPEAL OF REQUIREMENT FOR CONSTRUCTION
OF VESSELS ON PACIFIC COAST.

(2) REPEAL.—Section 7302 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 633 of such title is amended by

striking out the item relating to section 7302.
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SEC. 3028. AUTHORITY TO TRANSFER BY GIFT A VESSEL

STRICKEN FROM NAVAL VESSEL REGISTER.

Section 7306(a)(1) of title 10, United States Code, is
amended by inserting “Territory,” after “*State,”.

SEC. 3029. NAVAL SALVAGE FACILITIES.

Chapter 637 of title 10, United States Code, is amend-

ed—
(1) in section 7361—

(A) in subsection (a), by inserting “Au-
THORITY TO PROVIDE FACILITIES BY CONTRACT
OR OTHERWISE.—" after “(a)"";

(B) iIn subsection (b), by inserting *“CoNn-
TRACTS AFFECTING THE DEPARTMENT OF
TRANSPORTATION.—" after “(b)”; and

(C) by striking out subsection (c¢) and in-
serting in lieu thereof the following new sub-
section (c):

“(c) LimiTATION ON TERM CONTRACTS.—Term con-
tracts may be entered into for purposes of this section only
after—

“(1) it has been demonstrated to the satisfaction
of the Secretary of the Navy that available commer-
cial salvage facilities are inadequate to meet national

defense requirements; and
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“(2) the Secretary of the Navy determines that

adequate public notice of intent to exercise the author-
ity under this subsection has been provided.”;

(2) by designating the text of section 7362 as
subsection (d) and transferring such text, as so des-
ignated, to the end of section 7361 of title 10, United
States Code;

(3) in subsection (d) of section 7361 of such title,
as so designated and transferred, by inserting before
“The Secretary” the following: “ComMERCIAL USE OF
NAVAL VESSELS AND EQUIPMENT.—;

(4) by designating the text of section 7363 as
subsection (e) and transferring such text, as so des-
ignated, to the end of section 7361 of title 10, United
States Code;

(5) in subsection (e) of section 7361 of such title,
as so designated and transferred, by inserting before
“Before any salvage vessel” the following: “ConDI-
TIONS FOR TRANSFER OF EQUIPMENT.—";

(6) by designating the text of section 7365 as
subsection (f) and transferring such text, as so des-
ignated, to the end of section 7361 of title 10, United
States Code;

(7) in subsection (f) of section 7361 of such title,

as so designated and transferred, by inserting before
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1 “The Secretary” the following: “SETTLEMENT OF
2 CLAIMS.—";

3 (8) by designating the text of section 7367 as
4 subsection (g) and transferring such text, as so des-
5 ignated, to the end of section 7361 of title 10, United
6 States Code;

7 (9) in subsection (g) of section 7361 of such title,
8 as so designated and transferred—

9 (A) by inserting before “Money received”
10 the following: “DiIsSPOSITION OF RECEIPTS.—";
11 and

12 (B) by striking out “this chapter” in the
13 first sentence and inserting in lieu thereof *“this
14 section”,

15 (10) by striking out the section headings for sec-
16 tions 7362, 7363, 7365, and 7367,

17 (11) by striking out the heading for section 7361
18 and inserting in lieu thereof the following:

19 “87361. Navy support for salvage operations”;
20 and
21 (12) in the table of sections at the beginning of

22 such chapter—

23 (A) by striking out the item relating to sec-
24 tion 7361 and inserting in lieu thereof the fol-
25 lowing:

“7361. Navy support for salvage operations.”;
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and
(B) by striking out the items relating to sec-
tions 7362, 7363, 7365, and 7367.

Subtitle D—Department of Defense
Commercial and Industrial Ac-
tivities

SEC. 3051. FACTORIES AND ARSENALS: MANUFACTURE AT.

(@) CONSOLIDATION AND REVISION OF AUTHORITY.—

© 00O N O 0o B~ W N PP

(1) AuTHORITY.—Subchapter V of chapter 148 of
10 title 10, United States Code is amended by adding at
11 the end the following:

12 “8§2542. Factories and arsenals: manufacture at

13 “(a) The Secretary of Defense or the Secretary of a
14 military department may have supplies needed for the De-
15 partment of Defense or such military department, as the
16 case may be, made in factories or arsenals owned by the
17 United States.

18 “(b) The Secretary of Defense or the Secretary of the
19 military department concerned may abolish any United

20 States arsenal that such Secretary considers unnecessary.”.

21 (2) TECHNICAL AMENDMENT.—The table of sec-
22 tions at the beginning of subchapter V of such chapter
23 Is amended by adding at the end the following new
24 item:

“2542. Factories and arsenals: manufacture at.”.

25 (b) REPEAL OF SUPERSEDED AUTHORITY.—
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(1) ARMY AUTHORITY.—

(A) RePEAL.—Section 4532 of title 10,
United States Code, is repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 433 of such
title is amended by striking out the item relating
to section 4532.

(2) AIR FORCE AUTHORITY.—

(A) RePEAL.—Section 9532 of title 10,
United States Code, is repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 933 of such
title is amended by striking out the item relating
to section 9532.

SEC. 3052. ACCOUNTING REQUIREMENT FOR CONTRACTED
ADVISORY AND ASSISTANCE SERVICES.

(@) FunDING To BE IDENTIFIED IN BUDGET.—Sec-
tion 1105 of title 31, United States Code, is amended by
adding at the end the following new subsection:

“(9)(1) The Director of the Office of Management and
Budget shall establish the funding for advisory and assist-
ance services for each department and agency as a separate
object class in each budget annually submitted to the Con-

gress under this section.
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“(2)(A) In paragraph (1), except as provided in sub-
paragraph (B), the term ‘advisory and assistance services’
means the following services when provided by nongovern-

mental sources:

1
2
3
4
5 “(i) Management and professional support serv-
6 Ices.

7 “(i1) Studies, analyses, and evaluations.

8 “(ii1) Engineering and technical services.

9 “(B) In paragraph (1), the term ‘advisory and assist-

10 ance services’ does not include the following services:

11 “(i) Routine automated data processing and tele-
12 communications services (as defined in the Federal
13 Information Resources Management Regulation pre-
14 scribed by the Administrator of General Services) un-
15 less such services are an integral part of a contract
16 for the procurement of advisory and assistance serv-
17 Ices.

18 “(i1) Architectural and engineering services.

19 “(ii1) Technical support of research and develop-
20 ment activities.

21 “(iv) Research on basic mathematics or medical,
22 biological, physical, social, psychological, or other
23 phenomena.”.

24 (b) REPEAL OF SOURCE LAw.—Section 512 of Public

25 Law 102-394 (106 Stat. 1826) is repealed.
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1 (c) REPEAL OF SUPERSEDED PROVISIONS.—
2 (1) TITLE 10—
3 (A) RePEAL.—Section 2212 of title 10,
4 United States Code, is repealed.
5 (B) CLERICAL AMENDMENT.—The table of
6 sections at the beginning of chapter 131 of such
7 title is amended by striking out the item relating
8 to section 2212.
9 (2) TITLE 31.—
10 (A) RePeEAL.—Section 1114 of title 31,
11 United States Code, is repealed.
12 (B) CLERICAL AMENDMENT.—The table of
13 sections at the beginning of chapter 11 of such
14 title is amended by striking out the item relating
15 to section 1114.
16 Subtitle E—Fuel- and Energy-
17 Related Laws

18 sEc. 30s61. LIQUID FUELS AND NATURAL GAS: CONTRACTS
19 FOR STORAGE, HANDLING, OR DISTRIBUTION.
20 Section 2388(a) of title 10, United States Code, is
21 amended by striking out “liquid fuels and natural gas”” and

22 inserting in lieu thereof “liquid fuels or natural gas”.
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Subtitle F—Fiscal Statutes

SEC. 3071. DISBURSEMENT OF FUNDS OF MILITARY DE-
PARTMENT TO COVER OBLIGATIONS OF AN-
OTHER AGENCY OF DEPARTMENT OF DE-
FENSE.

Subsection (c)(2) of section 3321 of title 31, United
States Code, is amended by striking out “military depart-
ments of the” and inserting in lieu thereof “The”.

Subtitle G—Miscellaneous
SEC. 3081. OBLIGATION OF FUNDS: LIMITATION.

Section 2202 of title 10, United States Code, is amend-
ed to read as follows:

“§2202. Obligation of funds: limitation

“The Secretary of Defense shall prescribe regulations
governing the performance within the Department of De-
fense of the procurement, production, warehousing, and
supply distribution functions, and related functions, of the
Department of Defense.”.

SEC. 3082. REPEAL OF REQUIREMENTS REGARDING PROD-
UCT EVALUATION ACTIVITIES.

(2) REPEAL.—Section 2369 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 139 of such title is amended by

striking out the item related to section 2369.
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SEC. 3083. CODIFICATION AND REVISION OF LIMITATION

ON LEASE OF VESSELS, AIRCRAFT, AND VEHI-
CLES.
() LIMITATION.—
(1) IN GENERAL.—Chapter 141 of title 10,
United States Code, is amended by adding at the end
the following new section:
“824101. Lease of vessels, aircraft, and vehicles
“The head of an agency named in paragraph (1), (2),
(3), or (4) of section 2303(a) of this title may not enter
into any contract with a term of 18 months or more, or
extend or renew any contract for a term of 18 months or
more, for any vessel, aircraft, or vehicle, through a lease,
charter, or similar agreement without previously having
considered all costs of such lease (including estimated termi-
nation liability) and determined in writing that such lease
IS in the best interest of the Government.”.
(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of such chapter is amended by

adding at the end the following:

“24101. Lease of vessels, aircraft, and vehicles.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
9081 of Public Law 101-165 (103 Stat. 1147; 10 U.S.C.
2401 note) is repealed.
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SEC. 3084. SOFT DRINK SUPPLIES FOR EXCHANGE STORES.

Section 2424 of title 10, United States Code, is amend-
ed by adding at the end the following new subsection:

“(c) Paragraphs (1) and (2) of subsection (b) do not
apply to contracts for the procurement of soft drinks that
are manufactured in the United States. The Secretary of
Defense shall prescribe in regulations the standards and
procedures for determining whether a particular drink is
a soft drink and whether the drink was manufactured in
the United States.”.

SEC. 3085. REPEAL OF PREFERENCE FOR RECYCLED TONER
CARTRIDGES.

The following provisions of law, relating to a pref-
erence for procurement of recycled toner cartridges, are re-
pealed:

(1) Section 630 of Public Law 102-393 (106

Stat. 1773) and the provision of law set out in quotes

in that section (42 U.S.C. 6962())).

(2) Section 401 of Public Law 103-123 (107

Stat. 1238).
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TITLE IV—-SIMPLIFIED ACQUISI-
TION THRESHOLD AND SO-
CIOECONOMIC, SMALL BUSI-
NESS, AND MISCELLANEOUS
LAWS

Subtitle A—Simplified Acquisition

Threshold

PART I—ESTABLISHMENT OF THRESHOLD
SEC. 4001. SIMPLIFIED ACQUISITION THRESHOLD.

(@) TeErm DEFINED.—Section 4(11) of the Office of
Federal Procurement Policy Act (41 U.S.C. 403(11)) is
amended to read as follows:

“(11) The term ‘simplified acquisition threshold’
means $100,000.”.

(b) INTERIM REPORTING RuLE.—Until October 1,
1999, procuring activities shall continue to report procure-
ment awards with a dollar value of at least $25,000, but
less than $100,000, in conformity with the procedures for
the reporting of a contract award in excess of $25,000 that
were in effect on October 1, 1992.

PART II—SIMPLIFICATION OF PROCEDURES

SEC. 4011. SIMPLIFIED ACQUISITION PROCEDURES.

The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.) is amended by adding at the end the

following new section:
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“SIMPLIFIED ACQUISITION PROCEDURES

“SEC. 29. (a) In order to promote efficiency and econ-
omy in contracting and to avoid unnecessary burdens for
agencies and contractors, the Federal Acquisition Regula-
tion shall provide for special simplified procedures for con-
tracts for acquisition of property and services that are not
in excess of the simplified acquisition threshold.

“(b) Regulations prescribed pursuant to subsection (a)
shall include the following provisions:

“(1) A provision that a contract with an antici-
pated value not in excess of $2,500 is not subject to
section 15(j) of the Small Business Act (15 U.S.C.
644(j)) and section 2 of title 111 of the Act of March
3, 1933 (commonly known as the ‘Buy America Act’)
(41 U.S.C. 10a et seq.).

“(2) A provision that a civilian or military offi-
cial, or employee of an agency, whose contracting au-
thority does not exceed $2,500 is not a procurement
official for the purposes of section 27 of this Act.

“(3) A provision that a purchase not in excess
of $2,500 may be made without obtaining competitive
quotations if the contracting officer determines that

the price for the purchase is reasonable.
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“(4) A requirement that purchases not in excess
of $2,500 be distributed equitably among qualified
suppliers.

“(c) A proposed purchase or contract for an amount
above the simplified acquisition threshold may not be di-
vided into several purchases or contracts for lesser amounts
In order to use the simplified acquisition procedures re-
quired by subsection (a).

“(d) In using simplified acquisition procedures, the
head of an executive agency shall promote competition to
the maximum extent practicable.”.

SEC. 4012. SMALL BUSINESS RESERVATION.

Section 15(j) of the Small Business Act (15 U.S.C.
644(j)) is amended to read as follows:

“(j)(1) Each contract for the purchase of goods and
services that has an anticipated value in excess of $2,500
but not in excess of the simplified acquisition threshold and
that is subject to simplified acquisition procedures pre-
scribed pursuant to section 29 of the Office of Federal Pro-
curement Policy Act shall be reserved exclusively for small
business concerns unless the contracting officer is unable to
obtain offers from two or more small business concerns that
are competitive with market prices and are competitive
with regard to the quality and delivery of the goods or serv-

ices being purchased.
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“(2) In carrying out paragraph (1), a contracting offi-
cer shall consider a responsive offer timely received from
an eligible small business offeror.

“(3) Nothing in paragraph (1) shall be construed as
precluding an award of a contract with a value not in ex-
cess of the simplified acquisition threshold under the au-
thority of section 8(a) of this Act, section 2323 of title 10,
United States Code, or section 712 of the Business Oppor-
tunity Development Reform Act of 1988 (Public Law 100-
656; 15 U.S.C. 644 note).”.

SEC. 4013. FAST PAYMENT UNDER SIMPLIFIED ACQUISI-
TION PROCEDURES.

(@) PAYMENT PROCEDURES.—The simplified acquisi-
tion procedures described in section 29(a) of the Office of
Federal Procurement Policy Act (as added by section 4011)
shall provide for use of the payment terms described in sub-
section (b), and for the disbursement of payment through
electronic fund transfer, whenever circumstances permit.

(b) REQUIRED PAYMENT TERMS.—The payment terms
for a purchase made pursuant to simplified acquisition pro-
cedures shall require payment, in accordance with the pro-
visions of chapter 39 of title 31, United States Code, within
15 days after the date of the receipt of a proper invoice

for products delivered or services performed, if—
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(1) in the case of a purchase of property, title to
the property will vest in the Government upon deliv-
ery of the property to the Government or to a common

carrier; and

1

2

3

4

5 (2) in the case of property or services for which
6 payment is due before the Government’s acceptance of
7 the property or services, the vendor provides commer-
8 cial or other appropriate warranties assuring that the
9 property or services purchased conform to the require-
10 ments set forth in the Government’s purchase offer.

11 SEC. 4014. PROCUREMENT NOTICE.

12 (@) CONTINUATION OF EXISTING NOTICE THRESH-
13 oLbs.—Subsection (a) of section 18 of the Office of Federal
14 Procurement Policy Act (41 U.S.C. 416) is amended—

15 (1) in paragraph (1), by striking out “‘the small
16 purchase threshold” each place it appears and insert-

17 ing in lieu thereof “$25,000”; and

18 (2) in paragraph (3)(B), by inserting after
19 “(B)” the following: “in the case of a contract or
20 order expected to exceed the simplified acquisition

21 threshold,”.

22 (b) CoNTENT oF NoTice.—Subsection (b) of such sec-
23 tion is amended—

24 (1) by striking out “and” at the end of para-
25 graph (4);
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(2) by striking out the period at the end of para-

graph (5) and inserting in lieu thereof a semicolon;
and

(3) by adding at the end the following:

“(6) in the case of a contract in an amount esti-
mated to exceed $25,000 but not to exceed the sim-
plified acquisition threshold—

“(A) a description of the procedures to be
used in awarding the contract; and
“(B) a statement specifying the periods for
prospective offerors and the contracting officer to
take the necessary preaward and award ac-
tions.”.
(c) NoTICE UNDER THE SMALL BUSINESS ACT.—

(1) CONTINUATION OF EXISTING NOTICE
THRESHOLDS.—Subsection (e) of section 8 of the
Small Business Act (15 U.S.C. 637) is amended—

(A) In paragraph (1), by striking out “‘the
small purchase threshold” each place it appears
and inserting in lieu thereof ““$25,000"; and

(B) in paragraph (3)(B), by inserting after

“(B)” the following: “in the case of a contract or

order estimated to exceed the simplified acquisi-

tion threshold,”.
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(2) CoNTENT OF NOTICE.—Subsection (f) of such
section is amended—

(A) by striking out “and” at the end of

paragraph (4);

(B) by striking out the period at the end of

paragraph (5) and inserting in lieu thereof a

semicolon; and

(C) by adding at the end the following:

“(6) in the case of a contract in an amount esti-
mated to exceed the $25,000 but not to exceed the sim-
plified acquisition threshold—

“(A) a description of the procedures to be
used in awarding the contract; and
“(B) a statement specifying the periods for
prospective offerors and the contracting officer to
take the necessary preaward and award ac-
tions.”.
SEC. 4015. ELECTRONIC COMMERCE FOR FEDERAL GOV-
ERNMENT PROCUREMENTS.

(@) DEVELOPMENT AND IMPLEMENTATION OF SYS-
TEM.—The Administrator for Federal Procurement Policy,
In consultation with the heads of appropriate Federal Gov-
ernment agencies having applicable technical and func-
tional expertise, may take appropriate steps to develop and

implement a Federal Governmentwide architecture or de-
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sign for electronic commerce that provides interoperability

among users.

(b) REQUIRED CAPABILITIES.—The requirements

analysis prepared to implement the architecture or design
of a system of electronic commerce referred to in subsection

(a) shall have the following capabilities:

(1) The maximum practicable capability for elec-
tronic exchange of such procurement information as
solicitations, offers, contracts, purchase orders, in-
voices, payments, and other contractual documents be-
tween the private sector and the Federal Government.

(2) Capabilities that increase the access of busi-
nesses, including small business concerns, socially and
economically disadvantaged small business concerns,
and businesses owned predominantly by women, to
Federal Government procurement opportunities.

(3) Easy access for potential Federal Govern-
ment contractors.

(4) Use of nationally and internationally recog-
nized data formats that broaden and ease electronic
interchange of data.

(5) Use of Federal Government systems and net-
works and industry systems and networks.

(c) NOTICE AND SOLICITATION REGULATIONS.—In

25 connection with implementation of the architecture or de-
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sign referred to in subsection (a), the Federal Acquisition
Regulatory Council shall ensure that the Federal Acquisi-
tion Regulation contains appropriate notice and solicita-
tion provisions applicable to acquisitions conducted through
such architecture or design. The provisions shall specify the
required form and content of notices of acquisitions and the
minimum periods for notifications and solicitations. Each
minimum period specified for a notification or solicitation
shall afford potential offerors a reasonable opportunity to
respond to the notification or solicitation, as the case may
be.

(d) LiMITATION OF PUBLICATION REQUIREMENT.—
The requirement in section 18(a) of the Office of Federal
Procurement Policy Act (41 U.S.C. 416(a)) and section 8(e)
of the Small Business Act (15 U.S.C. 637(e)) for publishing
notice of a solicitation in the Commerce Business Daily
shall not apply to acquisitions of a Federal agency or a
component of a Federal agency that are made through elec-
tronic commerce and have a value not in excess of the sim-
plified acquisition threshold if the Administrator for Fed-

eral Procurement Policy certifies that such agency or com-

ponent—
(1) has fully implemented the architecture or de-
sign referred to in subsection (a); and
(2) has procedures in place—
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(A) to provide notice to potential offerors in
accordance with the requirements of the Federal
Acquisition Regulation prescribed pursuant to
subsection (c); and

(B) to ensure that small business concerns
are afforded an opportunity to respond to a so-
licitation of contract offers within the period
specified in the solicitation.

(e) DeFINITION.—In this section, the term “‘simplified
acquisition threshold”” has the meaning given that term is
section 4(11) of the Office of Federal Procurement Policy
Act (41 U.S.C. 403(11)).

PART I1I—APPLICABILITY OF LAWS TO ACQUISI-
TIONS NOT IN EXCESS OF SIMPLIFIED AC-
QUISITION THRESHOLD

SEC. 4021. FUTURE ENACTED PROCUREMENT LAWS.

The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.), as amended by section 4011, is further

amended by adding at the end the following new section:

“APPLICABILITY OF CERTAIN LAWS TO CONTRACTS NOT
EXCEEDING SIMPLIFIED ACQUISITION THRESHOLD
“Sec. 30. (a) IN GENERAL.—The applicability of a

provision of law described in subsection (b) to contracts not
In excess of the simplified acquisition threshold may be
waived on a class basis in the Federal Acquisition Regula-

tion. Such a waiver shall not apply to a provision of law
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that expressly refers to this section and prohibits the waiver
of that provision of law.

“(b) REFERENCED LAw.—A provision of law referred
to in subsection (a) is any provision of law enacted after
the date of the enactment of the Federal Acquisition Stream-
lining Act of 1994 that, as determined by the Administrator
for Federal Procurement Policy, sets forth policies, proce-
dures, requirements, or restrictions for the procurement of
property or services by the Federal Government.”.

SEC. 4022. ARMED SERVICES ACQUISITIONS.

(@) REQUIREMENT FOR CONTRACT CLAUSE REGARD-
ING CONTINGENT FEES.—Section 2306(b) of title 10,
United States Code, is amended by adding at the end the
following: “This subsection does not apply to a contract that
IS not in excess of the simplified acquisition threshold.”.

(b) PROHIBITION ON LIMITING SUBCONTRACTOR DI-
RECT SALES TO THE UNITED STATES.—Section 2402 of
title 10, United States Code, is amended by adding at the
end the following new subsection:

“(c) This section does not apply to a contract that is
not in excess of the simplified acquisition threshold (as de-
fined in section 4(11) of the Office of Federal Procurement
Policy Act (41 U.S.C. 403(11))).”.

(c) AUTHORITY To EXAMINE BOOKS AND RECORDS OF

CONTRACTORS.—Section 2313 of title 10, United States
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Code, as amended by section 2201, is further amended by
adding at the end of subsection () the following:
“(2) A contract that is not in excess of the sim-
plified acquisition threshold.”.

(d) REQUIREMENT ToO IDENTIFY SUPPLIERS AND
SOURCES OF SuppLIES.—Section 2384(b) of title 10,
United States Code, is amended by adding at the end the
following new paragraph:

“(3) The regulations prescribed pursuant to paragraph
(1) do not apply to a contract that does not exceed the sim-
plified acquisition threshold (as defined in section 4(11) of
the Office of Federal Procurement Policy Act (41 U.S.C.
403(11))).”.

(e) PROHIBITION AGAINST DoOING BUSINESS WITH
CERTAIN OFFERORS OR CONTRACTORS.—Section 2393(d)
of title 10, United States Code, is amended in the second
sentence by striking out “above” and all that follows and
inserting in lieu thereof *in excess of the simplified acquisi-
tion threshold (as defined in section 4(11) of the Office of
Federal Procurement Policy Act (41 U.S.C. 403(11))).”.

(f) PrROHIBITION ON PERsSONS CONVICTED OF DE-
FENSE-CONTRACT RELATED FELONIES.—Section 2408(a)
of title 10, United States Code, is amended by adding at

the end the following new paragraph:
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“(4) The prohibition in paragraph (1) does not apply
with respect to the following:

“(A) A contract referred to in subparagraph (A),
(B), (C), or (D) of such paragraph that is not in ex-
cess of the simplified acquisition threshold (as defined
in section 4(11) of the Office of Federal Procurement
Policy Act (41 U.S.C. 403 (11))).

“(B) A subcontract referred to in such subpara-
graph that is under a contract described in subpara-
graph (A).”.

SEC. 4023. CIVILIAN AGENCY ACQUISITIONS.

(a) REQUIREMENT FOR CONTRACT CLAUSE REGARD-
ING CONTINGENT FEES.—Section 304(a) of the Federal
Property and Administrative Services Act of 1949 (41
U.S.C. 254(a)) is amended by adding at the end the follow-
Ing: “The preceding sentence does not apply to a contract
that is not in excess of the simplified acquisition thresh-
old.”.

(b) PROHIBITION ON LIMITING SUBCONTRACTOR DI-
RECT SALES TO THE UNITED STATES.—Section 303G of
the Federal Property and Administrative Services Act of
1949 (41 U.S.C. 253g) is amended by adding at the end
the following new subsection:

“(c) This section does not apply to a contract that is

not in excess of the simplified acquisition threshold.”.
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(c) AUTHORITY To EXAMINE BOOKS AND RECORDS OF
CONTRACTORS.—Section 304B of the Federal Property and
Administrative Services Act of 1949, as added by section
2251(a), is amended by adding at the end of subsection (f)
the following:

“(2) A contract that is not in excess of the sim-
plified acquisition threshold.”.
SEC. 4024. ACQUISITIONS GENERALLY.

(@) LimITATION ON USe oF FunDs To INFLUENCE
CERTAIN FEDERAL AcTIONS.—Section 1352(e)(2)(B) of
title 31, United States Code, is amended by striking out
“$100,000” and inserting in lieu thereof “the simplified ac-
quisition threshold (as defined in section 4(11) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(11)))".

(b) REQUIREMENT FOR CONTRACT CLAUSE RELATING
TO KickBAcks.—Section 7 of the Anti-Kickback Act of
1986 (41 U.S.C. 57) is amended by adding at the end the
following new subsection:

“(d) Subsections (a) and (b) do not apply to a prime
contract that is not in excess of the simplified acquisition
threshold (as defined in section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(11))).”.

(¢) MILLER ACT.—

(1) IN GENERAL.—
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(A) CONTRACTS NOT EXCEEDING SIM-
PLIFIED ACQUISITION THRESHOLD.—The Act of
August 24, 1935 (40 U.S.C. 270a et seq.), com-
monly referred to as the “Miller Act”, is amend-
ed by adding at the end the following new sec-

tion:

“SEc. 5. This Act does not apply to a contract in an
amount that is not in excess of the simplified acquisition
threshold (as defined in section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(11))).”.

(B) CONFORMING AMENDMENT.—Subsection
(a) of the first section of such Act is amended by
striking out “, exceeding $25,000 in amount,”.
(2) ALTERNATIVE PAYMENT PROTECTIONS.—

(A) PROTECTIONS TO BE SPECIFIED IN THE
FAR.—The Federal Acquisition Regulation shall
provide alternatives to payment bonds as pay-
ment protections for suppliers of labor and mate-
rials under contracts referred to in subparagraph
©.

(B) USE OF AUTHORIZED PROTECTIONS.—
The contracting officer for a contract shall—

(1) select, from among the payment
protections provided for in the Federal Ac-

quisition Regulation pursuant to subpara-
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graph (A), one or more payment protections
which the offeror awarded the contract is to
submit to the Federal Government for the
protection of suppliers of labor and mate-
rials for such contract; and

(i1) specify in the solicitation of offers
for such contract the payment protection or
protections so selected.

(C) COVERED CONTRACTS.—

(1) AppLICABILITY.—The regulations
required under subparagraph (A) and the
requirements of subparagraph (B) apply
with respect to contracts referred to in sub-
section (a) of the first section of the Miller
Act that are in excess of $25,000 but not in
excess of the simplified acquisition threshold
(as defined in section 4(11) of the Office of
Federal Procurement Policy Act (41 U.S.C.
403(11))).

(i) MILLER ACT REFERENCE.—The
Miller Act referred to in subparagraph (A)
Is the Act of August 24, 1935 (40 U.S.C.
270a et seq.), commonly referred to as the

“Miller Act”.



© 00O N O O B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

505

(d) CoNTRACT WORK HOURS AND SAFETY STANDARDS
AcCT.—

(1) IN GENERAL.—Section 103 of the Contract
Work Hours and Safety Standards Act (40 U.S.C.
329) is amended by adding at the end the following
new subsection:

“(c) This title does not apply to a contract in an
amount that is not in excess of the simplified acquisition
threshold (as defined in section 4(11) of the Office of Federal
Procurement Policy Act (41 U.S.C. 403(11))).”.

(2) CONFORMING AMENDMENT.—Section 107(a)
of such Act (40 U.S.C. 333(a)) is amended by insert-
ing after “It shall be a condition of each contract” the
following: ““(other than a contract referred to in sec-
tion 103(c))”.

(e) DRUG-FREE WORKPLACE ACT OF 1988.—Section
5152(a)(1) of the Drug-Free Workplace Act of 1988 (subtitle
D of title V of the Anti-Drug Abuse Act of 1988; Public
Law 100-690; 41 U.S.C. 701(a)(1)) is amended by striking
out *‘of $25,000 or more from any Federal agency”” and in-
serting in lieu thereof “in excess of the simplified acquisi-
tion threshold (as defined in section 4(11) of such Act (41
U.S.C. 403(11))) by any Federal agency”.

(f) CERTAIN PROCUREMENT INTEGRITY REQUIRE-

MENTS.—
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(1) CERTIFICATION REQUIREMENT.—Subsection
(©)(7)(A) of section 27 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 423) is amended by
striking out ““$100,000” and inserting in lieu thereof
“the simplified acquisition threshold”.

(2) CONTRACT CLAUSE REQUIREMENT.—SuUb-
section (g)(1) of such section is amended by inserting
after “awarded by a Federal agency” the following:
“(other than a contract in an amount that is not in
excess of the simplified acquisition threshold)”.

(9) SoLiD WASTE DisposAL AcT.—Section 6002(a) of
the Solid Waste Disposal Act (42 U.S.C. 6962(a)) is amend-
ed by striking out all that follows *“with respect to any”
and inserting in lieu thereof *“‘contract in excess of the sim-
plified acquisition threshold (as defined in section 4(11) of
the Office of Federal Procurement Policy Act (41 U.S.C.
403(11))).”.

PART IV—CONFORMING AMENDMENTS
SEC. 4071. ARMED SERVICES ACQUISITIONS.

(2) SIMPLIFIED ACQUISITION PROCEDURES.—Section
2304(g) of title 10, United States Code, is amended—

(1) in paragraph (1), by striking out “small
purchases of property and services” and inserting in
lieu thereof “purchases of property and services not in

excess of the simplified acquisition threshold™;
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(2) by striking out paragraph (2);
(3) by redesignating paragraphs (3) and (4) as
paragraphs (2) and (3), respectively;
(4) in paragraph (2), as so redesignated—

(A) by striking out “small purchase thresh-
old” and inserting in lieu thereof “simplified ac-
quisition threshold”; and

(B) by striking out *“small purchase proce-
dures” and inserting in lieu thereof “simplified
procedures”; and
(5) in paragraph (3), as redesignated by para-

graph (3), by striking out “small purchase proce-

dures” and inserting in lieu thereof “the simplified
procedures”.

(b) SoLiciTATION CONTENT REQUIREMENT.—Section
2305(a)(2) of title 10, United States Code, is amended by
striking out “small purchases)” in the matter above sub-
paragraph (A) and inserting in lieu thereof “purchases not
In excess of the simplified acquisition threshold)”.

(c) CosTt TyPe CONTRACTS.—Section 2306(e)(2)(A) of
title 10, United States Code, is amended by striking out
“small purchase threshold” and inserting in lieu thereof
“simplified acquisition threshold”.

SEC. 4072. CIVILIAN AGENCY ACQUISITIONS.

(a) SIMPLIFIED ACQUISITION PROCEDURES.—
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(1) PROPERTY AND SERVICES GENERALLY.—Sec-
tion 303(g) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253(g)) is
amended—

(A) in paragraph (1), by striking out

“small purchases of property and services” and

Inserting in lieu thereof *“‘purchases of property

and services not in excess of the simplified acqui-

sition threshold”;
(B) by striking out paragraphs (2) and (5);
(C) by redesignating paragraphs (3) and
(4) as paragraphs (2) and (3), respectively;
(D) in paragraph (2), as so redesignated—
(1) by striking out “small purchase
threshold” and inserting in lieu thereof
“simplified acquisition threshold”; and
(i1) by striking out *“small purchase
procedures” and inserting in lieu thereof
“simplified procedures”; and
(E) in paragraph (3), as redesignated by
subparagraph (C), by striking out “small pur-
chase procedures” and inserting in lieu thereof
“the simplified procedures”.
(2) LeEaseHoLDs.—Section 210 of the Federal

Property and Administrative Services Act of 1949 (40
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U.S.C. 490) is amended by adding at the end the fol-

lowing new subsection:

“(k)(1) Regulations prescribed by the Administrator
shall provide special simplified procedures for acquisitions
of leasehold interests in real property at rental rates that
do not exceed the simplified acquisition threshold.

“(2) For purposes of paragraph (1), the rental rate
or rates under a multiyear lease do not exceed the simplified
acquisition threshold if the average annual amount of the
rent payable for the period of the lease does not exceed the
simplified acquisition threshold.

“(3) In this subsection, the term ‘simplified acquisition
threshold’ has the meaning given that term in section 4(11)
of the Office of Federal Procurement Policy Act (41 U.S.C.
403(11)).”.

(b) SoriciTATION CONTENT REQUIREMENT.—Section
303A(b) of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253a(h)) is amended by striking
out “small purchases)” in the matter above paragraph (1)
and inserting in lieu thereof “purchases not in excess of
the simplified acquisition threshold)”.

(c) Cost TyPE CONTRACTS.—Section 304(b) of the
Federal Property and Administrative Services Act of 1949
(41 U.S.C. 254(b)), as amended by section 1071, is further

amended in the second sentence by striking out “either
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$25,000” and inserting in lieu thereof “either the simplified

acquisition threshold”.
SEC. 4073. OFFICE OF FEDERAL PROCUREMENT POLICY
ACT.

Section 19(a) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 417(a)) is amended by striking out *‘pro-
curements, other than small purchases,” and inserting in
lieu thereof “procurements in excess of the simplified acqui-
sition threshold”.

SEC. 4074. SMALL BUSINESS ACT.
(2) DerINITION.—Section 3(m) of the Small Business

Act (15 U.S.C. 632(m)) is amended by striking out ** ‘small

purchase threshold’” and inserting in lieu thereof “‘sim-

plified acquisition threshold’ .

(b) USe oF SIMPLIFIED ACQUISITION THRESHOLD
TerM.—Section 8(d)(2)(A) of the Small Business Act (15
U.S.C. 637(d)(2)(A)) is amended by striking out *“small
purchase threshold” and inserting in lieu thereof ‘‘sim-
plified acquisition threshold”.

PART V—REVISION OF REGULATIONS
SEC. 4081. REVISION REQUIRED.

(@) FEDERAL AcCQUISITION REGULATION.—The Fed-

eral Acquisition Regulatory Council established by section

25(a) of the Office of Federal Procurement Policy Act (41
U.S.C. 421(a)) shall review the Federal Acquisition Regula-
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tion to identify regulations that are applicable to acquisi-
tions In excess of a specified amount that is less than
$100,000. The Council shall amend the regulations so iden-
tified as necessary to provide that such regulations do not
apply to acquisitions that are not in excess of the simplified
acquisition threshold. The preceding sentence does not apply
Iin the case of a regulation for which such an amendment
would not be in the national interest, as determined by the
Council.

(b) SuPPLEMENTAL REGULATIONS.—The head of each
Federal agency that has issued regulations, policies, or pro-
cedures referred to in section 25(c)(2) of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 421(c)(2)) shall
identify any such regulations, policies, or procedures that
are applicable to acquisitions in excess of a specified
amount that is less than $100,000. The agency head shall
amend the regulations so identified as necessary to provide
that such regulations, policies, and procedures do not apply
to acquisitions that are not in excess of the simplified acqui-
sition threshold. The preceding sentence does not apply in
the case of a regulation, policy, or procedure for which such
an amendment would not be in the national interest, as

determined by the agency head.
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(c) CompLETION OF AcTioNs.—All actions under this
section shall be completed not later than 180 days after the
date of the enactment of this Act.

(d) DerFINITIONS.—In this section:

(1) The term “simplified acquisition threshold”
has the meaning given such term in section 4(11) of
the Office of Federal Procurement Policy Act (41
U.S.C. 403(11)), as amended by section 4001.

(2) The term *Federal agency” has the meaning
given such term in section 3(b) of the Federal Prop-
erty and Administrative Services Act of 1949 (41
U.S.C. 472(b)).

Subtitle B—Socioeconomic and

Small Business Laws
SEC. 4101. ARMED SERVICES ACQUISITIONS.

(@) INAPPLICABILITY OF CERTAIN LABOR LAws TO
CONSTRUCTION OF NAVAL VESSELS.—Section 7299 of title
10, United States Code, is amended to read as follows: “No
contract for the construction, alteration, furnishing, or
equipping of a naval vessel shall be subject to the Act of
March 3, 1931 (40 U.S.C. 276a(a)), commonly referred to
as the ‘Davis-Bacon Act’, or to the Service Contract Act
of 1965 (41 U.S.C. 351 et seq.), unless the President deter-
mines that such requirement is in the interest of national

defense.”.
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(b) CLERICAL AMENDMENTS.—
(1) SECTION HEADING.—The heading of such sec-
tion is amended to read as follows:
“§7299. Contracts: applicability of certain Ilabor
laws”.
(2) TABLE OF SECTIONS.—The item relating to
such section in the table of sections at the beginning
of chapter 633 of title 10, United States Code, is

amended to read as follows:

“7299. Contracts: applicability of certain labor laws.”.
SEC. 4102. ACQUISITIONS GENERALLY.

(@) INAPPLICABILITY OF CERTAIN LABOR LAws TO
CoNsTRUCTION OF VESSELS.—No contract for the construc-
tion, alteration, furnishing, or equipping of a vessel shall
be subject to the Act of March 3, 1931 (40 U.S.C. 276a(a)),
commonly referred to as the ‘Davis-Bacon Act’, or to the
Service Contract Act of 1965 (41 U.S.C. 351 et seq.), unless
the President determines that such requirement is in the
interest of the United States.

(b) REPEAL OF EXECUTED REPORTING REQUIRE-
MENT.—Section 306 of the Trade Agreements Act of 1979
(19 U.S.C. 2516) is repealed.

(c) WALSH-HEALEY ACT.—

(1) REPEAL OTHER THAN FOR CERTAIN DEFINI-

TIONAL PURPOSES.—The Act of June 30, 1936 (41
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U.S.C. 35 et seqg.), commonly referred to as the

“Walsh-Healey Act”, is amended to read as follows:

“SECTION 1. (a) The Secretary of Labor may prescribe
In regulations the standards for determining whether a con-
tractor is a manufacturer of or a regular dealer in mate-
rials, supplies, articles, or equipment to be manufactured
or used in the performance of a contract entered into by
any executive department, independent establishment, or
other agency or instrumentality of the United States, or by
the District of Columbia, or by any corporation all the stock
of which is beneficially owned by the United States, for the
manufacture or furnishing of materials, supplies, articles,
and equipment.

“(b) Any interested person shall have the right of judi-
cial review of any legal question regarding the interpreta-
tion of the terms ‘regular dealer’ and ‘manufacturer’, as de-
fined pursuant to subsection (a).”

(2) CONFORMING AMENDMENT.—Section 2304(h)
of title 10, United States Code, is amended to read as
follows:

“(h) For the purposes of the Act entitled ‘An Act relat-
Ing to the rate of wages for laborers and mechanics em-
ployed on public buildings of the United States and the Dis-
trict of Columbia by contractors and subcontractors, and

for other purposes’, approved March 3, 1931 (commonly re-
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ferred to as the ‘Davis-Bacon Act’) (40 U.S.C. 276a et seq.),

purchases or contracts awarded after using procedures other
than sealed-bid procedures shall be treated as if they were
made with sealed-bid procedures.”.

(d) REPEAL OF REDUNDANT REQUIREMENT REGARD-
ING APPLICABILITY OF THE DAVIS-BACON ACT AND THE
WALSH-HEALEY AcT.—Section 308 of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 258)
IS repealed.

SEC. 4103. ACQUISITIONS FROM SMALL BUSINESSES.

(@) SET-AsIDE PrIORITY.—Section 15 of the Small
Business Act (15 U.S.C. 644) is amended by striking out
subsections (e) and (f).

(b) CERTIFICATE OF COMPETENCE.—Section 804 of
Public Law 103-484 (106 Stat. 2447; 10 U.S.C. 2305 note)
IS repealed.

SEC. 4104. CONTRACTING PROGRAM FOR CERTAIN SMALL
BUSINESS CONCERNS.

(2) PROCUREMENT PROCEDURES AUTHORIZED.—SecC-
tion 8 of the Small Business Act (15 U.S.C. 637) is amend-
ed by inserting after subsection (b) the following new sub-
section:

“(c)(1) To facilitate the attainment of a goal for the
participation of small business concerns owned and con-

trolled by socially and economically disadvantaged individ-
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1 uals that is established for a Federal agency pursuant to

2 section 15(g)(1), the head of the agency may enter into con-

3 tracts using—

4

© 00 ~N O O
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“(A) less than full and open competition by re-
stricting the competition for such awards to small
business concerns owned and controlled by socially
and economically disadvantaged individuals described
in subsection (d)(3)(C) of this section; and

“(B) a price evaluation preference not in excess
of 10 percent when evaluating an offer received from
such a small business concern as the result of an un-
restricted solicitation.

“(2) Paragraph (1) does not apply to the Department

14 of Defense.”.

15
16
17
18
19
20
21
22
23
24
25

(b) IMPLEMENTATION THROUGH THE FEDERAL Ac-

QUISITION REGULATION.—

(1) IN GENERAL.—The Federal Acquisition Reg-
ulation shall be amended to provide for uniform im-
plementation of the authority provided in section 8(c)
of the Small Business Act, as added by subsection (a).

(2) MATTERS TO BE ADDRESSED.—The provi-
sions of the Federal Acquisition Regulation prescribed
pursuant to paragraph (1) shall include—

(A) conditions for the use of advance pay-

ments;
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(B) provisions for contract payment terms
that provide for—
(1) accelerated payment for work per-
formed during the period for contract per-
formance; and
(11) full payment for work performed;
(C) guidance on how contracting officers
may use, in solicitations for various classes of
products or services, a price evaluation pref-
erence pursuant to section 8(c)(1)(B) of the
Small Business Act, as added by subsection (a),
to provide a reasonable advantage to small busi-
ness concerns owned and controlled by socially
and economically disadvantaged individuals
without effectively eliminating any participation
of other small business concerns; and

(D)(1) procedures for a person to request the
head of Federal agency to determine whether the
use of competitions restricted to small business
concerns owned and controlled by socially and
economically disadvantaged individuals at a
contracting activity of such agency has caused a
particular industry category to bear a dispropor-

tionate share of the contracts awarded to attain
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the goal established for that contracting activity;
and

(it) guidance for limiting the use of such re-
stricted competitions in the case of any contract-
Ing activity and class of contracts determined in
accordance with such procedures to have caused
a particular industry category to bear a dis-

proportionate share of the contracts awarded to
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(c) TERMINATION.—Section 8(c) of the Small Business
12 Act, as added by subsection (a), shall cease to be effective

13 at the end of September 30, 1999.

14 Subtitle C—Miscellaneous

15 Acquisition Laws

16 SEC. 4151. PROHIBITION ON USE OF FUNDS FOR DOCU-
17 MENTING ECONOMIC OR EMPLOYMENT IM-
18 PACT OF CERTAIN ACQUISITION PROGRAMS.
19 (a) REVISION AND CODIFICATION.—

20 (1) IN GENERAL.—Subchapter | of chapter 134

21 of title 10, United States Code, is amended by adding

22 at the end the following new section:
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“82247. Prohibition on use of funds for documenting
economic or employment impact of certain
acquisition programs

“No funds appropriated by the Congress may be obli-
gated or expended to assist any contractor of the Depart-
ment of Defense in preparing any material, report, lists,
or analysis with respect to the actual or projected economic
or employment impact in a particular State or congres-
sional district of an acquisition program for which all re-

search, development, testing, and evaluation has not been

completed.”.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of such subchapter is amended
by adding at the end the following new item:

“2247. Prohibition on use of funds for documenting economic or employment im-
pact of certain acquisition programs.”.
(b) REPEAL OF SUPERSEDED LAw.—Section 9048 of
Public Law 102-396 (106 Stat. 1913) is repealed.

SEC. 4152. RESTRICTION ON USE OF NONCOMPETITIVE
PROCEDURES FOR PROCUREMENT FROM A
PARTICULAR SOURCE.

(2) ARMED SERVICES ACQUISITIONS.—Section 2304 of

title 10, United States Code, as amended by section 1005(b),

IS further amended—

(1) in subsection (c)(5), by inserting *‘subject to

subsection (j),” after “(5)”; and

S 1587 PCS



520
(2) by adding at the end the following new sub-

section:
“(j)(@) It is the policy of Congress that no legislation

should be enacted that requires a procurement to be made

1

2

3

4

5 from a specified non-Federal Government source.
6 “(2) A provision of law may not be construed as re-
7 quiring a procurement to be made from a specified non-
8 Federal Government source unless that provision of law—
9

“(A) specifically refers to this subsection;

10 “(B) specifically identifies the particular non-
11 Federal Government source involved; and

12 “(C) specifically states that the procurement
13 from that source is required by such provision of law
14 In contravention of the policy set forth in paragraph
15 (1).”.

16 (b) CiviLiIAN AGENCY AcQuisITIONS.—Section 303 of

17 the Federal Property and Administrative Services Act of
18 1949 (41 U.S.C. 253) is amended—

19 (1) in subsection (c)(5), by inserting “subject to
20 subsection (h),” after “(5)”"; and

21 (2) by adding at the end the following new sub-
22 section:
23 “(h)(2) It is the policy of Congress that no legislation

24 should be enacted that requires a procurement to be made

25 from a specified non-Federal Government source.
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1 “(2) A provision of law may not be construed as re-
2 quiring a procurement to be made from a specified non-
3 Federal Government source unless that provision of law—
4 “(A) specifically refers to this subsection;

5 “(B) specifically identifies the particular non-
6 Federal Government source involved; and

7 “(C) specifically states that the procurement
8 from that source is required by such provision of law
9 In contravention of the policy set forth in paragraph
10 Q..

11 TITLE V—ACQUISITION

12 MANAGEMENT

13 Subtitle A—Armed Services

14 Acquisitions

15 SEC. 5001. PERFORMANCE BASED MANAGEMENT.

16 (@) PoLicy AND GOALS FOR PERFORMANCE BASED
17 MANAGEMENT OF PROGRAMS.—

18 (1) IN GENERAL.—Chapter 131 of title 10, Unit-
19 ed States Code, is amended by adding at the end the
20 following new section:

21 “8§2219. Performance based management: acquisition
22 programs

23 “(a) CONGRESSIONAL PoLicy.—It is the policy of Con-

24 gress that—
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“(1) the Department of Defense should achieve,
on average, 90 percent of the cost and schedule goals
established for the research and development programs
and acquisition programs of the Department of De-
fense without reducing the performance or capabilities
of the items being acquired; and

“(2) the average period necessary for converting
an emerging technology into initial operational capa-
bility for the Department of Defense should not exceed
8 years.

“(b) ESTABLISHMENT OF GOALS.—(1) The Secretary
of Defense shall approve or define the cost, performance, and
schedule goals for major defense acquisition programs of the
Department of Defense.

“(2) The Comptroller of the Department of Defense
shall evaluate the cost goals proposed for each major defense
acquisition program of the Department.

“(c) IDENTIFICATION OF NONCOMPLIANT PRO-
GRAMS.—Whenever it is necessary to do so in order to im-
plement the policy set out in subsection (a), the Secretary
of Defense shall—

“(1) identify and consider whether there is a
continuing need for programs that are significantly

behind schedule, over budget, or not in compliance
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with performance or capability requirements taking

into consideration—

“(A) the needs of the Department known as
of the time of consideration;

“(B) the state of the technology or tech-
nologies relevant to the programs and to the
needs of the Department;

“(C) the estimated costs and projected
schedules necessary for the completion of such
programs; and

“(D) other pertinent information; and
“(2) identify existing and potential research and

development programs and acquisition programs that

are suitable alternatives for programs considered pur-

suant to paragraph (1).

“(d) ANNUAL REPORTING REQUIREMENT.—The Sec-
retary of Defense shall include in the annual report submit-
ted to Congress pursuant to section 113(c) of this title an
assessment of the progress made in implementing the policy
stated in subsection (a). The Secretary shall use data from
existing management systems in making the assessment.”.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of such chapter is amended by

adding at the end the following new item:

“2219. Performance based management: acquisition programs.”.
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(b) ENHANCED SYSTEM OF PERFORMANCE INCEN-
TiIves.—Within one year after the date of the enactment
of this Act, the Secretary of Defense shall review the incen-
tives and personnel actions available to the Secretary for
encouraging excellence in the defense acquisition workforce
and provide an enhanced system of incentives for the en-
couragement of excellence in such workforce. The enhanced
system of incentives shall, to the maximum extent consistent
with applicable law—

(1) relate pay to performance (including the ex-
tent to which the performance of personnel in such
workforce contributes to achieving the cost goals,
schedule goals, and performance goals established for
acquisition programs of the department pursuant to
section 2219(b) of title 10, as added by subsection
(a)); and

(2) provide for consideration, in personnel eval-
uations and promotion decisions, of the extent to
which the performance of personnel in such workforce
contributes to achieving the cost goals, schedule goals,
and performance goals established for acquisition pro-
grams of the department pursuant to section 2219(b)

of title 10, United States Code, as added by subsection
(a).
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(c) REcOMMENDED LEGISLATION.—Not later than one
year after the date of the enactment of this Act, the Sec-
retary of Defense shall submit to Congress any rec-
ommended legislation that the Secretary considers necessary
to carry out section 2219 of title 10, United States Code,
as added by subsection (a), and otherwise to facilitate and
enhance management of Department of Defense acquisition
programs and the defense acquisition workforce on the basis
of performance.

SEC. 5002. RESULTS ORIENTED ACQUISITION PROGRAM
CYCLE.

The Secretary of Defense shall define in regulations a
simplified acquisition program cycle that is results-ori-
ented. The Secretary shall consider including in the regula-
tions provisions for the following:

(1) Program phases as follows:
(A) An integrated decision team meeting
which—

(1) may be requested by a potential
user of the system or component to be ac-
quired, the head of a laboratory, or a pro-
gram office on such bases as the emergence
of a new military requirement, cost savings

opportunity, or new technology opportunity;
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(i1) 1s conducted by an acquisition pro-
gram executive officer; and

(1i1) is usually completed within 1 to
3 months.

(B) A prototype development and testing
phase which—

(1) includes operational tests and con-
cerns relating to manufacturing operations
and life cycle support;

(i) is usually completed within 6 to
36 months; and

(1i1) produces sufficient numbers of
prototypes to assess operational utility.

(C) Product integration, development, and
testing which—

(1) includes full-scale development,
operational testing, and integration of com-
ponents; and

(i1) 1s usually completed within 1 to 5
years.

(D) Production, integration into existing
systems, or production and integration into ex-

Isting systems.
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1 (2) An acquisition program approval process for
2 major program decisions which consists of the follow-
3 ing:

4 (A) One major decision point—

5 (1) which occurs for an acquisition
6 program before the program proceeds into
7 product integration and development; and

8 (i1) at which the Under Secretary of
9 Defense for Acquisition and Technology, in
10 consultation with the Vice Chairman of the
11 Joint Chiefs of Staff reviews the program,
12 determines whether the program should con-
13 tinue to be carried out beyond product inte-
14 gration and development, and decides
15 whether to commit to further development,
16 to require further prototyping, or to termi-
17 nate the program.

18 (B) Consideration of the potential benefits,
19 affordability, needs, and risks of an acquisition
20 program in the review of the acquisition pro-
21 gram.

22 SEC. 5003. DEFENSE ACQUISITION PILOT PROGRAM DES-
23 IGNATIONS.
24 (2) PRoGrRAMS AND WAIVERS.—The National Defense

25 Authorization Act for Fiscal Year 1994 (Public Law 103-
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160) is amended by inserting the following new section at
the end of subtitle D of title VIII:
“SEC. 840. DEFENSE ACQUISITION PILOT PROGRAM DES-
IGNATIONS.

“(a) ELIGIBLE PROGRAMS.—The Secretary of Defense
Is authorized to designate the following defense acquisition
programs for participation in the defense acquisition pilot
program authorized by section 809 of the National Defense
Authorization Act for Fiscal Year 1991 (10 U.S.C. 2430
note):

“(1) Defense Personnel Support Center medical,
clothing and textile, and subsistence programs with
respect to the following:

“(A) All contracts for processed fruits and
vegetables and frozen seafood items for both depot
stock and direct vendor delivery.

“(B) All contracts in the subsistence prime
vendor program for grocery items.

“(C) All contracts in the Mail Order Phar-
macy Program, the prime vendor programs for
pharmaceuticals and for medical surgical items
for delivery to military hospitals.

“(D) All contracts in the medical electronic
commerce program for acquisition for depot stock

and direct vendor delivery.
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“(E) All contracts for the following items:
dress coats (small lots), dress coats, duffel bags,
Navy work clothing, general purpose tents, suit-
cases, gloves for electrical workers, boot flyers,
socks, drawers, undershirts, and items offered
under the Broad Agency Announcements for
Clothing and Textiles Advanced Business Prac-
tices Demonstration Program.

“(2) The Fire Support Combined Arms Tactical
Trainer program with respect to all contracts directly
related to the procurement of a training system (in-
cluding related hardware, software, and subsystems)
to perform collective training of field artillery gun-
nery team components with development of software
as required to generate the training exercises and
component interfaces.

“(3) The Joint Direct Attack Munition program
(JDAM 1) with respect to all contracts directly relat-
ed to the development and procurement of a strap-on
guidance kit, using an inertially guided, Global Posi-
tioning System updated guidance kit for inventory
1,000 and 2,000 pound bombs.

“(4) The Joint Primary Aircraft Training Sys-
tem (JPATS) with respect to all contracts directly re-

lated to the acquisition of a new primary trainer air-
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craft to fulfill Air Force and Navy joint undergradu-
ate aviation training requirements, and an associated
ground-based training system consisting of air crew
training devices (simulators), courseware, a Training
Management System, and contractor support for the
life of the system.

“(5) The Commercial Derivatives Aircraft pro-
gram with respect to all contracts directly related to
the acquisition or upgrading of civil-derivative air-
craft for use in (A) foreign military sales of Airborne
Warning and Control Systems to foreign governments
with modifications of a type customarily provided to
commercial customers, or (B) future Air Force airlift
and tanker requirements.

“(6) The Commercial Derivative Engine pro-
gram with respect to all contracts directly related to
the acquisition of (A) commercially derived engines
(including spare engines), logistics support equip-
ment, technical orders, management data, and initial
spare parts for use in the C-17A production line, and
(B) commercially derived engines to support the pur-
chase of commercial-derivative aircraft to meet future
Air Force airlift and tanker requirements, including

engine replacement and upgrades.
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“(b) WAIVER AUTHORITY.—Subject to section 809(c)
of the National Defense Authorization Act for Fiscal Year
1991, the Secretary of Defense is authorized—

“(1) to apply any amendment or repeal of a pro-

1
2
3
4
5 vision of law made in the Federal Acquisition
6 Streamlining Act of 1994 to the programs described
7 in subsection (a) before the effective date of such
8 amendment or repeal; and

9

“(2) to apply to a procurement of noncommer-

10 cial items under such programs—

11 “(A) any authority provided in such Act (or
12 In an amendment made by a provision of such
13 Act) to waive a provision of law in the case of
14 commercial items, and

15 “(B) any exception applicable under such
16 Act (or an amendment made by a provision of
17 such Act) in the case of commercial items,

18 before the effective date of such provision (or amend-
19 ment) to the extent that the Secretary determines nec-
20 essary to test the application of such waiver or excep-
21 tion to procurements of noncommercial items.

22 “(c) PiLoT PROGRAM IMPLEMENTATION.—InN exercis-

23 ing the authority provided in section 809 of the National

24 Defense Authorization Act for 1991, and in accordance with
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1 sections 833 through 839 of this Act, the Secretary of De-

2 fense, shall take the following actions:

3

© 00 N O 01 b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

“(1) MISSION-ORIENTED PROGRAM MANAGE-
MENT.—For one or more of the defense acquisition
programs designated for participation in the defense
acquisition pilot program, prescribe and implement
procedures which—

“(A) provide for interaction between the
program manager and the commander of the
operational command responsible for the require-
ment for the equipment acquired,;

“(B) include provisions for a determination
by the commander that items proposed for pro-
curement fulfill the need defined in approved re-
quirements documents; and

“(C) may include a role for the operational
commander in decision making for program
milestone decisions and performance of accept-
ance testing of items acquired.

“(2) SAVINGS OBJECTIVES.—Not later than 45
days after the date of enactment of the Federal Acqui-
sition Streamlining Act of 1994, identify for each de-
fense acquisition program participating in the pilot
program quantitative measures and goals for reduc-

Ing acquisition management costs.
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“(3) PROGRAM PHASES.—For each defense ac-
quisition program participating in the pilot program,
incorporate in an approved acquisition strategy a
program review process that provides senior acquisi-
tion officials with reports that—

“(A) contain essential information on pro-
gram results at quarterly intervals;

“(B) reduce data requirements from the cur-
rent major program review reporting require-
ments; and

“(C) include data on program costs esti-
mates, actual expenditures, performance esti-
mates, performance data from tests, and, consist-
ent with existing statutes, the minimum nec-
essary other data items required to ensure the
appropriate expenditure of funds appropriated
for that program.

“(4) PROGRAM WORK FORCE POLICIES.—WIith
regard to the review of incentives and personnel ac-
tions required under section 836 of this Act—

“(A) not later than 60 days after the date
of the enactment of the Federal Acquisition
Streamlining Act of 1994—

“(i) complete the review; and
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“(i1) on the basis of the review, define
one or more systems that relate incentives,
including pay, to achievement of budgets,
schedules, and performance requirements;
“(B) not later than 120 days after the date

of the enactment of the Federal Acquisition

Streamlining Act of 1994—

“(i) apply such a system of incentives
to not less than one defense acquisition pro-
gram participating in the pilot program;
and

“(i1) provide for an assessment of the
effectiveness of that system; and
“(C) incorporate the results of actions taken

pursuant to this paragraph into the development

of regulations for the implementation of section

5001(b) of the Federal Acquisition Streamlining

Act of 1994,

“(5) EFFICIENT CONTRACTING PROCESS.—Take
any additional actions that the Secretary considers
necessary to waive regulations, not required by stat-
ute, that affect the efficiency of the contracting proc-
ess, including, in the Secretary’s discretion, defining
alternative techniques to reduce reliance on military

specifications and standards in contracts for the de-
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fense acquisition programs participating in the pilot
program.

“(6) CONTRACT ADMINISTRATION: PERFORMANCE
BASED CONTRACT MANAGEMENT.—For at least one
participating defense acquisition program for which a
determination is made to make payments for work in
progress under the authority of section 2307 of title
10, United States Code, define payment milestones on
the basis of quantitative measures of results.

“(7) CONTRACTOR PERFORMANCE  ASSESS-
MENT.—Collect and evaluate performance information
on each contract entered into for a defense acquisition
program participating in the pilot program, includ-
ing information on cost, schedule, and technical per-
formance for each contractor supporting a participat-
Ing program.

“(d) AppLicABILITY.—(1) Subsection (b) applies with

respect to—

“(A) a contract that is awarded or modified dur-
ing the period described in paragraph (2); and

“(B) a contract that is awarded before the begin-
ning of such period and is to be performed (or may
be performed), in whole or in part, during such pe-

riod.
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“(2) The period referred to in paragraph (1) is the

period that begins 45 days after the date of the enactment
of the Federal Acquisition Streamlining Act of 1994 and
ends on September 30, 1998.".

(b) RuLE oF ConsTRucTION.—Nothing in section 840
of the National Defense Authorization Act for Fiscal Year
1994, as added by subsection (@), shall be construed as au-
thorizing the appropriation or obligation of funds for the
programs designated for participation in the defense acqui-
sition pilot program under the authority of subsection (a)
of such section 840.

Subtitle B—Civilian Agency
Acquisitions
SEC. 5051. PERFORMANCE BASED MANAGEMENT.

(@) PoLicy AND GOALS FOR PERFORMANCE BASED
MANAGEMENT OF PROGRAMS.—

(1) IN GENERAL.—Title 111 of the Federal Prop-

erty and Administrative Services Act of 1949 (41

U.S.C. 301 et seq.), as amended by sections 1552 and

1553, is further amended by adding at the end the fol-

lowing new section:

“PERFORMANCE BASED MANAGEMENT: ACQUISITION
PROGRAMS
“Sec. 311. (a) CONGRESSIONAL Poricy.—It is the
policy of Congress that the head of each executive agency

should achieve, on average, 90 percent of the cost and sched-
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ule goals established for the research and development pro-
grams and acquisition programs of the agency without re-
ducing the performance or capabilities of the items being
acquired.

“(b) ESTABLISHMENT OF GOALS.—(1) The head of
each executive agency shall approve or define the cost, per-
formance, and schedule goals for major acquisition pro-
grams of the agency.

“(2) The chief financial officer of an executive agency
shall evaluate the cost goals proposed for each major defense
acquisition program of the agency.

“(c) IDENTIFICATION OF NONCOMPLIANT PRO-
GRAMS.—Whenever it is necessary to do so in order to im-
plement the policy set out in subsection (a), the head of
an executive agency shall—

“(1) identify and consider whether there is a
continuing need for programs that are significantly
behind schedule, over budget, or not in compliance
with performance or capability requirements taking
into consideration—

“(A) the needs of the agency known as of the
time of consideration;

“(B) the state of the technology or tech-
nologies relevant to the programs and to the

needs of the agency;
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“(C) the estimated costs and projected

schedules necessary for the completion of such
programs; and
“(D) other pertinent information; and

“(2) identify existing and potential research and
development programs and acquisition programs that
are suitable alternatives for programs considered pur-
suant to paragraph (1).”.

(2) CLERICAL AMENDMENT.—The table of con-
tents in the first section of such Act, as amended by
sections 1552 and 1553, is further amended by insert-
ing after the item relating to section 310 the following

new item:

“Sec. 311. Performance based management: acquisition programs.”.

(b) ANNUAL REPORTING REQUIREMENT.—Section 6 of
the Office of Federal Procurement Policy Act (41 U.S.C.
405), as amended by section 1091, is further amended by
adding at the end the following new subsection:

“(k) The Administrator shall submit to Congress, on
an annual basis, an assessment of the progress made in ex-
ecutive agencies in implementing the policy stated in sec-
tion 311(a) of the Federal Property and Administrative
Services Act of 1949. The Administrator shall use data from
existing management systems in making the assessment.”.

(c) ENHANCED SYSTEM OF PERFORMANCE INCEN-

TIVES.—Within one year after the date of the enactment
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1 of this Act, the Administrator for Federal Procurement Pol-

2 icy, in consultation with appropriate officials in other de-

3 partments and agencies of the Federal Government, shall,

4 to the maximum extent consistent with applicable law—

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

(1) establish policies and procedures for the
heads of such departments and agencies to designate
acquisition positions and manage employees (includ-
Ing the accession, education, training and career de-
velopment of employees) in the designated acquisition
positions;

(2) extend to the acquisition workforce of the en-
tire executive branch the acquisition workforce poli-
cies contained in chapter 87 of title 10, United States
Code, relating to the acquisition workforce of the De-
partment of Defense; and

(3) review the incentives and personnel actions
available to the heads of department and agencies of
the Federal Government for encouraging excellence in
the acquisition workforce of the Federal Government
and provide an enhanced system of incentives for the
encouragement of excellence in such workforce
which—

(A) relates pay to performance (including
the extent to which the performance of personnel

in such workforce contributes to achieving the
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cost goals, schedule goals, and performance goals
established for acquisition programs pursuant to
section 311(b) of the Federal Property and Ad-
ministrative Services Act of 1949, as added by
subsection (a)); and

(B) provides for consideration, in personnel
evaluations and promotion decisions, of the ex-
tent to which the performance of personnel in
such workforce contributes to achieving such cost
goals, schedule goals, and performance goals.

(d) RECOMMENDED LEGISLATION.—Not later than one
year after the date of the enactment of this Act, the Admin-
istrator for Federal Procurement Policy shall submit to
Congress any recommended legislation that the Secretary
considers necessary to carry out section 311 of the Federal
Property and Administrative Services Act of 1949, as added
by subsection (a), and otherwise to facilitate and enhance
management of Federal Government acquisition programs
and the acquisition workforce of the Federal Government
on the basis of performance.

SEC. 5052. RESULTS-ORIENTED ACQUISITION PROCESS.

(2) DEVELOPMENT OF PROCESS REQUIRED.—The Ad-
ministrator for Federal Procurement Policy, in consulta-
tion with the heads of appropriate Federal agencies, shall

develop a results-oriented acquisition process for implemen-
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tation by agencies in acquisitions of property and services
by the Federal agencies. The process shall include the identi-
fication of quantitative measures and standards for deter-
mining the extent to which an acquisition of noncommercial
items by a Federal agency satisfies the needs for which the
items are being acquired.

(b) INAPPLICABILITY OF PROCESS TO DEPARTMENT OF
DerFeNsSeE.—The process developed pursuant to subsection
(a) may not be applied to the Department of Defense.

Subtitle C—Miscellaneous
SEC. 5091. CONTRACTOR EXCEPTIONAL PERFORMANCE
AWARDS.

The Office of Federal Procurement Policy Act, as

amended by section 4021, is further amended by adding at

the end the following:

“CONTRACTOR EXCEPTIONAL PERFORMANCE AWARDS

“Sec. 31. (a) ESTABLISHMENT.—There is hereby es-
tablished an executive branch program to recognize and
promote exceptional contract performance by Federal Gov-
ernment contractors.

“(b) SELECTION.—(1) The Administrator shall ensure
the establishment of criteria for selection of contractors to
receive exceptional performance awards under the program.

“(2) The head of an executive agency may select one
or more agency contractors to receive an exceptional per-

formance award under the program.
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“(c) AwWARD CEREMONY.—The Vice President, or the
head of the executive agency selecting a contractor for an
exceptional performance award, shall present the award to
the contractor with such ceremony as the Vice President or
head of the agency, as the case may be, considers appro-
priate.”.

SEC. 5092. DEPARTMENT OF DEFENSE ACQUISITION OF IN-
TELLECTUAL PROPERTY RIGHTS.

Section 2386 of title 10, United States Code, is amend-
ed by striking out paragraphs (3) and (4) and inserting
in lieu thereof the following:

“(3) Technical data and computer software.

“(4) Releases for past infringement of patents or
copyrights or for unauthorized use of technical data
or computer software.”.

TITLE VI—STANDARDS OF
CONDUCT

Subtitle A—Ethics Provisions

SEC. 6001. AMENDMENTS TO OFFICE OF FEDERAL PRO-
CUREMENT POLICY ACT.

(2) REcusAL.—Subsection (c) of section 27 of the Of-
fice of Federal Procurement Policy Act (41 U.S.C. 423) is
amended—

(1) in paragraph (1)—
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(A) in the matter above subparagraph (A),

by inserting “‘only” after ‘“subsection (b)(1);
and
(B) in subparagraph (A), by inserting “(in-
cluding the modification or extension of a con-
tract)” after “any procurement’;
(2) by striking out paragraphs (2) and (3) and
inserting in lieu thereof:

“(2) Whenever the head of a procuring activity ap-
proves a recusal under paragraph (1), a copy of the recusal
request and the approval of the request shall be retained
by such official for a period (not less than five years) speci-
fied in regulations prescribed in accordance with subsection
(0).

“(3)(A) Except as provided in subparagraph (B), all
recusal requests and approvals of recusal requests pursuant
to this subsection shall be made available to the public on
request.

“(B) Any part of a recusal request or an approval of
a recusal request that is exempt from the disclosure require-
ments of section 552 of title 5, United States Code, under
subsection (b)(1) of such section may be withheld from dis-
closure to the public otherwise required under subparagraph

(A).”; and
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(3) in paragraph (4), by striking out *‘competing
contractor” and inserting in lieu thereof “person’.

(b) ApPPLICABILITY OF CERTIFICATION REQUIRE-
MENT.—Subsection (e)(7)(A) of such section is amended by
adding at the end the following: *“‘However, paragraph
(1)(B) does not apply with respect to a contract for less
than $500,000.”.

(c) RESTRICTIONS RESULTING FROM PROCUREMENT
ACTIVITIES OF PROCUREMENT OFFICIALS.—Subsection (f)
of such section is amended—

(1) by redesignating paragraph (3) as para-
graph (4); and

(2) by striking out paragraphs (1) and (2) and
inserting in lieu thereof the following:

“(1) No individual who, in the year prior to separa-
tion from service as an officer or employee of the Govern-
ment or an officer of the uniformed services in a covered
position, participated personally and substantially in ac-
quisition functions related to a contract, subcontract, or
claim of $500,000 or more and—

“(A) engaged in repeated direct contact with the
contractor or subcontractor on matters relating to
such contract, subcontract, or claim; or

“(B) exercised significant ongoing decisionmak-

ing responsibility with respect to the contractor or
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subcontractor on matters relating to such contract,

subcontract, or claim,
shall knowingly accept or continue employment with such
contractor or subcontractor for a period of 1 year following
the individual’s separation from service, except that such
individual may accept or continue employment with any
division or affiliate of such contractor or subcontractor that
does not produce the same or similar products as the entity
involved in the negotiation or performance of the contract
or subcontract or the adjustment of the claim.

“(2) No contractor or subcontractor, or any officer, em-
ployee, agent, or consultant of such contractor or sub-
contractor shall knowingly offer, provide, or continue any
employment for another person, if such contractor, sub-
contractor, officer, employee, agent, or consultant knows or
should know that the acceptance of such employment is or
would be in violation of paragraph (1).

“(3) The head of each Federal agency shall designate
In writing as a ‘covered position’ under this section each
of the following positions in that agency:

“(A) The position of source selection authority,
member of a source selection evaluation board, or
chief of a financial or technical evaluation team, or
any other position, if the officer or employee in that

position is likely personally to exercise substantial re-
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sponsibility for ongoing discretionary functions in the
evaluation of proposals or the selection of a source for
a contract in excess of $500,000.

“(B) The position of procuring contracting offi-
cer, or any other position, if the officer or employee
in that position is likely personally to exercise sub-
stantial responsibility for ongoing discretionary func-
tions in the negotiation of a contract in excess of
$500,000 or the negotiation or settlement of a claim
in excess of $500,000.

“(C) The position of program executive officer,
program manager, or deputy program manager, or
any other position, if the officer or employee in that
position is likely personally to exercise similar sub-
stantial responsibility for ongoing discretionary func-
tions in the management or administration of a con-
tract in excess of $500,000.

“(D) The position of administrative contracting
officer, the position of an officer or employee assigned
on a permanent basis to a Government Plant Rep-
resentative’s Office, the position of auditor, a quality
assurance position, or any other position, if the offi-
cer or employee in that position is likely personally
to exercise substantial responsibility for ongoing dis-

cretionary functions in the on-site oversight of a con-
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tractor’s operations with respect to a contract in ex-
cess of $500,000.

“(E) A position in which the incumbent is likely
personally to exercise substantial responsibility for
ongoing discretionary functions in operational or de-
velopmental testing activities involving repeated di-
rect contact with a contractor regarding a contract in
excess of $500,000.”.

(d) D1SCLOSURE OF PROPRIETARY OR SOURCE SELEC-

INFORMATION TO UNAUTHORIZED PERSONS.—Sub-

section (1) of such section is amended—

(1) by inserting “who are likely to be involved
In contracts, modifications, or extensions in excess of
$25,000” in the first sentence after “its procurement
officials’™”; and

(2) by striking out “(e)” each place it appears
and inserting in each such place “(f)”.

(e) RuLESs oF CoNsTRUCTION.—Subsection (n) of such

section is amended to read as follows:

“(n) RuLEs oF ConsTRuUCTION.—Nothing iIn this sec-

tion shall be construed to—

“(1) authorize the withholding of any informa-
tion from the Congress, any committee or subcommit-

tee thereof, a Federal agency, any board of contract
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1 appeals of a Federal agency, the Comptroller General,
2 or an inspector general of a Federal agency;
3 “(2) restrict the disclosure of information to, or
4 receipt of information by, any person or class of per-
5 sons authorized, in accordance with applicable agency
6 regulations or procedures, to receive that information;
7 “(3) restrict a contractor from disclosing its own
8 proprietary information or the recipient of informa-
9 tion so disclosed by a contractor from receiving such
10 information; or
11 “(4) restrict the disclosure or receipt of informa-
12 tion relating to a Federal agency procurement that
13 has been canceled by the agency and that the con-
14 tracting officer concerned determines in writing is not
15 likely to be resumed.”.
16 (f) TErm To BE DEFINED IN REGULATIONS.—Sub-
17 section (0)(2)(A) of such section is amended—

18 (1) by inserting “money, gratuity, or other” be-
19 fore “thing of value’”’; and

20 (2) by inserting before the semicolon *“‘and such
21 other exceptions as may be adopted on a Government-
22 wide basis under section 7353 of title 5, United States
23 Code”.

24 (9) TErRMs DEFINED IN LAw.—Subsection (p) of such

25 section is amended—
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(1) in paragraph (1) by striking out *‘clauses
(D—(viii)” and inserting in lieu thereof “clauses (i)
through (vii)”;
(2) in paragraph (3)—
(A) in subparagraph (A)—
(1) by striking out clause (i);
(i1) by redesignating clauses (ii), (iii),
(iv), (v), (vi), (vii), and (viii) as clauses (i),
(i), (iii), (iv), (v), (vi), and (vii), respec-
tively; and
(1i1) in clause (i) (as redesignated by
subclause (I1) of this clause), by striking out
“review and approval of a specification”
and inserting in lieu thereof *“approval or
issuance of a specification, acquisition plan,
procurement request, or requisition”; and
(B) in subparagraph (B), by striking out
all after “includes” and inserting in lieu thereof
the following: “any individual acting on behalf
of, or providing advice to, the agency with re-
spect to any phase of the agency procurement
concerned, regardless of whether such individual
IS a consultant, expert, or adviser, or an officer
or employee of a contractor or subcontractor

(other than a competing contractor).”; and
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(3) in paragraph (6)(A), by inserting

“nonpublic’” before “information”.

SEC. 6002. AMENDMENTS TO TITLE 18, UNITED STATES
CODE.

Section 208(a) of title 18, United States Code, is
amended—

(1) by inserting “(1)” before “Except as per-
mitted”; and

(2) by adding at the end the following new para-
graph:

“(2) Whoever knowingly aids, abets, counsels, com-
mands, induces, or procures conduct prohibited by this sec-
tion shall be subject to the penalties set forth in section 216
of this title.”.

SEC. 6003. REPEAL OF SUPERSEDED AND OBSOLETE LAWS.

(@) RePEAL.—The following provisions of law are re-
pealed:

(1) Sections 2207, 2397, 2397a, 2397b, and
2397c of title 10, United States Code.

(2) Section 281 of title 18, United States Code.

(3) Section 801 of title 37, United States Code.

(4) Part A of title VI of the Department of En-
ergy Organization Act (42 U.S.C. 7211 through

7218).

(b) CLERICAL AMENDMENTS.—
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(1) TiTLe 10.—Part IV of subtitle A of title 10,

United States Code, is amended—

(A) in the table of sections at the beginning
of chapter 131, by striking out the item relating
to section 2207; and

(B) in the table of sections for chapter 141,
by striking out the items relating to sections
2397, 2397a, 2397h, and 2397c.

(2) TiTLE 18.—The table of sections for chapter
15 of title 18, United States Code, is amended by
striking out the item relating to section 281.

(3) TiTLE 37.—The table of sections for chapter
15 of title 37, United States Code, is amended by
striking out the item relating to section 801.

(4) DEPARTMENT OF ENERGY ORGANIZATION
ACT.—The table of contents for the Department of En-
ergy Organization Act is amended by striking out the
matter relating to part A of title VI.

SEC. 6004. IMPLEMENTATION.

(2) RecuLATIONS.—Not later than 180 days after the
date of the enactment of this Act, regulations implementing
the amendments made by section 6001 to section 27 of the
Office of Federal Procurement Policy Act (41 U.S.C. 423),
including definitions of the terms used in subsection (f) of

such section, shall be issued in accordance with sections 6
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and 25 of such Act (41 U.S.C. 405 and 521) after coordina-

tion with the Director of the Office of Government Ethics.

(b) SAVINGS PROVISIONS.—

(1) CONTRACTOR CERTIFICATIONS.—No officer,
employee, agent, representative, or consultant of a
contractor who has signed a certification under sec-
tion 27(e)(1)(B) of the Office of Federal Procurement
Policy Act (41 U.S.C. 423(e)(1)(B)) before the effec-
tive date of this Act shall be required to sign a new
certification as a result of the enactment of this Act.

(2) FEDERAL PROCUREMENT OFFICIAL CERTIFI-
CATIONS.—No procurement official of a Federal agen-
cy who has signed a certification under section 27(1)
of the Office of Federal Procurement Policy Act (41
U.S.C. 423(l)) before the date of enactment of this Act
shall be required to sign a new certification as a re-
sult of the enactment of this Act.

(c) INsPECTOR GENERAL REPORTS.—Not later than
May 31 of each of the years 1995 through 1998, the Inspec-
tor General of each Federal agency (or, in the case of a
Federal agency that does not have an Inspector General,
the head of such agency) shall submit to Congress a report
on the compliance by the agency during the preceding year
with the requirement for the head of the agency to designate

covered procurement positions under section 27(f)(3) of the
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Office of Federal Procurement Policy Act (as added by sec-

tion 6001(c)).
Subtitle B—Additional
Amendments
SEC. 6051. CONTRACTING FUNCTIONS PERFORMED BY FED-
ERAL PERSONNEL.

(@) AMENDMENT OF OFPP AcTt.—The Office of Fed-
eral Procurement Policy Act, as amended by section 1092,
Is further amended by inserting after section 22 the follow-

Ing new section 23:

“CONTRACTING FUNCTIONS PERFORMED BY FEDERAL
PERSONNEL

“SEC. 23. (a) LIMITATION ON PAYMENT FOR ADVISORY
AND ASSISTANCE SERVICES.—(1) No person who is not a
person described in subsection (b) may be paid by an agen-
cy for services to conduct evaluations or analyses of any
aspect of a proposal submitted for an acquisition unless per-
sonnel described in subsection (b) with adequate training
and capabilities to perform such evaluations and analyses
are not readily available within the agency or another Fed-
eral agency, as determined in accordance with standards
and procedures prescribed in the Federal Acquisition Regu-
lation.

“(2) In the administration of this subsection, the head

of each agency shall determine in accordance with the
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1 standards and procedures set forth in the Federal Acquisi-

2 tion Regulation whether—

3
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“(A) a sufficient number of personnel described
in subsection (b) within the agency or another Fed-
eral agency are readily available to perform a par-
ticular evaluation or analysis for the agency head
making the determination; and

“(B) the readily available personnel have the
training and capabilities necessary to perform the
evaluation or analysis.

“(b) CovERED PERSONNEL.—For purposes of sub-

section (a), the personnel described in this subsection are

as follows:

“(1) An employee, as defined in section 2105 of
title 5, United States Code.

“(2) A member of the Armed Forces of the Unit-
ed States.

“(3) A person assigned to a Federal agency pur-
suant to subchapter VI of chapter 33 of title 5, United
States Code.

“(c) RuLE oF CoNsTRuUcCTION.—Nothing in this sec-

22 tion is intended to affect the relationship between the Fed-

23 eral Government and a federally funded research and devel-

24 opment center.”.
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1 (b)) REQUIREMENT FOR GUIDANCE AND REGULA-
2 TIoNs.—Not later than 90 days after the date of the enact-
3 ment of this Act, the Federal Acquisition Regulatory Coun-
4 cil established by section 25(a) of the Office of Federal Pro-
5 curement Policy Act (41 U.S.C. 421(a)) shall—

6 (1) review part 37 of title 48 of the Code of Fed-
7 eral Regulations as it relates to the use of advisory
8 and assistance services; and

9 (2) provide guidance and promulgate regulations

10 regarding—

11 (A) what actions Federal agencies are re-
12 quired to take to determine whether expertise is
13 readily available within the Federal Government
14 before contracting for advisory and technical
15 services to conduct acquisitions; and

16 (B) the manner in which personnel with ex-
17 pertise may be shared with agencies needing ex-
18 pertise for such acquisitions.

19 SEC. 6052. REPEAL OF EXECUTED REQUIREMENT FOR
20 STUDY AND REPORT.

21 Section 17 of the Office of Federal Procurement Policy
22 Act (41 U.S.C. 415) is repealed.

23 SEC. 6053. INTERESTS OF MEMBERS OF CONGRESS.

24 Section 3741 of the Revised Statutes (41 U.S.C. 22)

25 iIs amended to read as follows:
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“No member of Congress shall be admitted to any share
or part of any contract or agreement made, entered into,
or accepted by or on behalf of the United States, or to any
benefit to arise thereupon.”.

SEC. 6054. WAITING PERIOD FOR SIGNIFICANT CHANGES
PROPOSED FOR ACQUISITION REGULATIONS.

Section 22(a) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 418b) is amended—

(1) by striking out “30 days” and inserting in
lieu thereof “60 days”; and

(2) by adding at the end the following: “Notwith-
standing the preceding sentence, such a policy, regula-
tion, procedure, or form may take effect earlier than

60 days after the publication date when there are

compelling circumstances for the earlier effective date,

but in no event may that effective date be less than

30 days after the publication date.”.

Subtitle C—Whistleblower
Protection
SEC. 6101. ARMED SERVICES PROCUREMENTS.

(a) WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR
EmpLOYEES.—Section 2409 of title 10, United States Code,
IS amended—

(1) by striking out subsection (d);
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(2) by redesignating subsection (c) as subsection
(d); and
(3) by inserting after subsection (b) the following
new subsection (c):
“(c) REMEDY AND ENFORCEMENT AUTHORITY.—(1) If
the Secretary of Defense determines that a defense contrac-
tor has subjected a person to a reprisal prohibited by sub-

section (a), the Secretary may take one or more of the fol-
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lowing actions:

“(A) Order the defense contractor to take affirm-
ative action to abate the reprisal.

“(B) Order the defense contractor to reinstate the
person to the position that the person held before the
reprisal, together with the compensation (including
back pay), employment benefits, and other terms and
conditions of employment that would apply to the
person in that position if the reprisal had not been
taken.

“(C) Order the defense contractor to pay the
complainant an amount equal to the aggregate
amount of all costs and expenses (including attorney’s
fees and expert witnesses’ fees) that were reasonably
incurred by the complainant for, or in connection
with, bringing the complaint regarding the reprisal,

as determined by the Secretary.
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“(2) Whenever a person fails to comply with an order
Issued under paragraph (1), the Secretary shall file an ac-
tion for enforcement of such order in the United States dis-
trict court for a district in which the reprisal was found
to have occurred. In any action brought under this para-
graph, the court may grant appropriate relief, including
Injunctive relief and compensatory and exemplary dam-
ages.

“(3) Any person adversely affected or aggrieved by an
order issued under paragraph (1) may obtain review of the
order’s conformance with this subsection, and any regula-
tions issued to carry out this section, in the United States
court of appeals for a circuit in which the reprisal is alleged
In the order to have occurred. No petition seeking such re-
view may be filed more than 60 days after issuance of the
Secretary’s order. Review shall conform to chapter 7 of title
5.”.

(b) RELATED LAW.—

(1) RePEAL.—Section 2409a of title 10, United

States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 141 of such title is
amended by striking out the item relating to section

2409a.
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SEC. 6102. GOVERNMENTWIDE WHISTLEBLOWER PROTEC-

TIONS FOR CONTRACTOR EMPLOYEES.
The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.), as amended by section 5091, is further

amended by adding at the end the following new section:

“CONTRACTOR EMPLOYEES: PROTECTION FROM REPRISAL
FOR DISCLOSURE OF CERTAIN INFORMATION

“SEC. 32. (@) PROHIBITION OF REPRISALS.—AN em-
ployee of an executive agency contractor may not be dis-
charged, demoted, or otherwise discriminated against as a
reprisal for disclosing to a Member of Congress or an au-
thorized official of the agency or the Department of Justice
information relating to a substantial violation of law relat-
ed to an agency contract (including the competition for or
negotiation of an agency contract).

“(b) INVESTIGATION OF COMPLAINTS.—A person who
believes that the person has been subjected to a reprisal pro-
hibited by subsection (a) may submit a complaint to the
Inspector General of the executive agency. Unless the In-
spector General determines that the complaint is frivolous,
the Inspector General shall investigate the complaint and,
upon completion of such investigation, submit a report of
the findings of the investigation to the person, the contractor
concerned, and the head of the agency. In the case of an

executive agency that does not have an inspector general,
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the duties of the inspector general under this section shall

be performed by an official designated by the agency head.

“(c) REMEDY AND ENFORCEMENT AUTHORITY.—(1) If

the head of an executive agency determines that an agency
contractor has subjected a person to a reprisal prohibited
by subsection (a), the agency head may take one or more

of the following actions:

“(A) Order the contractor to take affirmative ac-
tion to abate the reprisal.

“(B) Order the contractor to reinstate the person
to the position that the person held before the reprisal,
together with the compensation (including back pay),
employment benefits, and other terms and conditions
of employment that would apply to the person in that
position if the reprisal had not been taken.

“(C) Order the contractor to pay the complain-
ant an amount equal to the aggregate amount of all
costs and expenses (including attorney’s fees and ex-
pert witnesses’ fees) that were reasonably incurred by
the complainant for, or in connection with, bringing
the complaint regarding the reprisal, as determined
by the Secretary.

“(2) Whenever a person fails to comply with an order

24 issued under paragraph (1), the agency head shall file an

25 action for enforcement of such order in the United States
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district court for a district in which the reprisal was found
to have occurred. In any action brought under this para-
graph, the court may grant appropriate relief, including
Injunctive relief and compensatory and exemplary dam-
ages.

“(3) Any person adversely affected or aggrieved by an
order issued under paragraph (1) may obtain review of the
order’s conformance with this subsection, and any regula-
tions issued to carry out this section, in the United States
court of appeals for a circuit in which the reprisal is alleged
In the order to have occurred. No petition seeking such re-
view may be filed more than 60 days after issuance of the
agency head’s order. Review shall conform to chapter 7 of
title 5, United States Code.

“(d) ConsTRucTION.—Nothing in this section may be
construed to authorize the discharge of, demotion of, or dis-
crimination against an employee for a disclosure other than
a disclosure protected by subsection (a) or to modify or der-
ogate from a right or remedy otherwise available to the em-
ployee.

“(e) CoORDINATION WITH OTHER LAwW.—This section
does not apply with respect to the Department of Defense.
For the corresponding provision of law applicable to the
Department of Defense, see section 2409 of title 10, United
States Code.
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“(f) DerFiNnITION.—InN this section, the term ‘Inspector
General’ means an Inspector General appointed under the

Inspector General Act of 1978.”.
TITLE VII—DEFENSE TRADE AND

COOPERATION

SEC. 7001. PURCHASES OF FOREIGN GOODS.

(2) REPEAL OF EXECUTED REQUIREMENTS.—

(1) REQUIREMENT FOR POLICY GUIDANCE.—
Title 111 of the Act of March 3, 1933 (41 U.S.C. 10a
et seq.), commonly referred to as the “Buy American
Act”, i1s amended in section 4(g) (41 U.S.C. 10b-1(g))
by striking out paragraphs (2)(C) and (3).

(2) REPORTING REQUIREMENT.—Section 9096(b)
of Public Law 102-396 (106 Stat. 1924; 41 U.S.C.
10b-2(b)) is repealed.

(b) REPEAL OF REDUNDANT PROVISION.—

(1) CONSIDERATION OF NATIONAL SECURITY OB-
JECTIVES.—Section 2327 of title 10, United States
Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 137 of such title is
amended by striking out the item relating to section

2327.
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SEC. 7002. INTERNATIONAL COOPERATIVE AGREEMENTS.

(@) TERMINOLOGY REVISIONS.—Section 2531 of title
10, United States Code, is amended—

(1) in the subsection captions for subsections (a)

1
2
3
4
5 and (c), by striking out “MOUs AND RELATED” and
6 inserting in lieu thereof “INTERNATIONAL”;

7 (2) in subsection (a), by striking out “proposed
8 memorandum of understanding, or any existing or
9

proposed agreement related to a memorandum of un-

10 derstanding,” in the matter above paragraph (1) and
11 inserting in lieu thereof *‘proposed international
12 agreement, including a memorandum of understand-
13 ing,”;

14 (3) by striking out ‘“memorandum of under-
15 standing or related agreement” each place it appears
16 and inserting in lieu thereof “international agree-
17 ment’’;

18 (4) in subsection (b), by striking out “memoran-
19 dum or related agreement” each place it appears in
20 the second sentence and inserting in lieu thereof
21 “International agreement’”’; and

22 (5) in subsection (c)—

23 (A) by striking out “A” after “AGREE-
24 MENTS.—" and inserting in lieu thereof “An”;
25 and
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(B) by striking out “memorandum or agree-
ment” and inserting in lieu thereof “inter-
national agreement”.

(b) EXPANDED ScCOPE OF AGREEMENTS.—Section
2531(a) of title 10, United States Code, is amended by strik-
ing out “research, development, or production” in the mat-
ter above paragraph (1) and inserting in lieu thereof “re-
search, development, production, or logistics support”.

(c) CLERICAL AMENDMENTS.—

(1) SECTION HEADING.—The heading of section

2531 of title 10, United States Code, is amended to

read as follows:

“§2531. Defense international agreements”.
(2) TABLE OF SECTIONS.—The item relating to
such section in the table of sections at the beginning
of subchapter V of chapter 148 of such title is amend-

ed to read as follows:

“2531. Defense international agreements.”.
SEC. 7003. ACQUISITION, CROSS-SERVICING AGREEMENTS,
AND STANDARDIZATION.

(@) LimiTeED WAIVER OF RESTRICTIONS ON ACCRUED
REIMBURSABLE LIABILITIES AND CREDITS FOR CONTIN-
GENCY OPERATIONS.—Section 2347 of title 10, United
States Code, is amended by adding at the end the following

new subsection;
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“(c) The Secretary of Defense may waive the restric-
tions in subsections (a) and (b) for a period not to exceed
180 days upon a written determination that the armed
forces are involved in a contingency operation or that in-
volvement of the armed forces in a contingency operation
Is imminent. Upon making such a determination, the Sec-
retary shall transmit a copy of the determination to the
Committees on Armed Services of the Senate and House of
Representatives.”.

(b) CoMMUNICATIONS SupPORT.—Section 2350f of
title 10, United States Code, is amended—

(1) by redesignating subsection (d) as subsection

(e); and

(2) by inserting after subsection (c) the following
new subsection:

“(d)(1) Nothing in this section shall be construed to
limit the authority of the Secretary of Defense, without a
formal bilateral agreement or multilateral arrangement, to
furnish communications support and related supplies to, or
receive communications support and related supplies from,
an allied country in accordance with this subsection.

“(2) The Secretary of Defense may furnish or receive
such support and supplies on a reciprocal basis for a period

not to exceed 90 days—
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“(A) in order to meet emerging operational re-
quirements of the United States and the allied coun-
try; or

“(B) incident to a joint military exercise with
the allied country.

“(3) If interconnection of communication circuits is
maintained for joint or multilateral defense purposes under
the authority of this subsection, the costs of maintaining
such circuits may be allocated among the various users.”.
TITLE VIII—-COMMERCIAL ITEMS
SEC. 8001. DEFINITIONS.

Section 4 of the Office of Federal Procurement Policy
Act (41 U.S.C. 403), as amended by section 4001(a), is fur-
ther amended—

(1) by striking out “Act—"and inserting in lieu
thereof “Act:”,

(2) by capitalizing the initial letter in the first
word of each paragraph;

(3) by striking out the semicolon at the end of
each of paragraphs (1), (2), (3), (5), (6), (7), (8), and
(9) and inserting in lieu thereof a period;

(4) in paragraphs (4) and (10), by striking out
“:and” at the end and inserting In lieu thereof a pe-

riod; and
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(5) by adding at the end the following new para-

graphs:
“(12) The term ‘commercial item’ means—

“(A) property, other than real property,
that is of a type customarily used by the general
public or by nongovernmental entities in the
course of normal business operations for purposes
other than governmental purposes and—

“(i) has been sold, leased, or licensed to
the general public;

“(i1) has not been sold, leased, or li-
censed to the general public but has been of-
fered for sale, lease, or license to the general
public; or

“(i11) is not yet available in the com-
mercial marketplace but will be made avail-
able for commercial delivery within a rea-
sonable period;

“(B) any item that, but for—

“(i) modifications of a type customar-
ily available in the commercial market-
place, or

“(if) minor modifications made to
meet Federal Government requirements,

would satisfy the criteria in subparagraph (A);
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“(C) any combination of items meeting the
requirements of subparagraph (A), (B), or (D)
that are of a type customarily combined and sold
In combination to the general public;

“(D) installation services, maintenance
services, repair services, training services, and
other services if such services are procured for
support of an item referred to in subparagraph
(A), (B), or (C) and if the source of such serv-
Ices—

“(i) offers such services to the general
public and the Federal Government contem-
poraneously and under similar terms and
conditions; and

“(i1) offers to use the same work force
for providing the Federal Government with
such services as the source uses for provid-
ing such services to the general public; and
“(E) any item, combination of items, or

service referred to in subparagraph (A), (B), (C),
or (D), regardless of whether the item, combina-
tion of items, or service is transferred between or
among separate divisions, subsidiaries, or affili-

ates of a contractor.
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“(13) The term ‘nondevelopmental item’
means—

“(A) any commercial item;

“(B) any previously developed item of sup-
ply that is in use by a department or agency of
the United States, a State or local government,
or a foreign government with which the United
States has a mutual defense cooperation agree-
ment;

“(C) any item of supply described in sub-
paragraph (A) or (B) that requires only minor
modification of the type normally available in
the commercial marketplace in order to meet the
requirements of the procuring department or
agency; or

“(D) any item of supply currently being
produced that does not meet the requirements of
subparagraph (A), (B), or (C) solely because the
item—

“(i) 1s not yet in use; or
“(i1) is not yet available in the com-
mercial marketplace.
“(14) The term ‘component’ means any item
supplied to the Federal Government as part of an end

item or of another component.
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“(15) The term ‘commercial component’ means

any component that is a commercial item.”.
SEC. 8002. PREFERENCE FOR ACQUISITION OF COMMER-
CIAL ITEMS AND NONDEVELOPMENTAL

ITEMS.

(a) PREFERENCE REQUIRED.—The Office of Federal
Procurement Policy Act (41 U.S.C. 401 et seq.), as amended
by section 6102, is further amended by adding at the end

the following new section:

“PREFERENCE FOR ACQUISITION OF COMMERCIAL ITEMS
AND NONDEVELOPMENTAL ITEMS
“SEC. 33. (a) PREFERENCE.—The head of each execu-
tive agency shall ensure that, to the maximum extent prac-
ticable—

“(1) requirements of the executive agency with
respect to a procurement of supplies are stated in
terms of—

“(A) functions to be performed,;
“(B) performance required; or
“(C) essential physical characteristics;

“(2) such requirements are defined so that com-
mercial items or, to the extent that commercial items
suitable to meet the agency’s needs are not available,
other nondevelopmental items may be procured to ful-

fill such requirements; and
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“(3) offerors of commercial items and other
nondevelopmental items are provided an opportunity
to compete in any procurement to fill such require-
ments.

“(b) IMPLEMENTATION.—The head of each executive

agency shall ensure that procurement officials in that execu-

tive agency, to the maximum extent practicable—

“(1) acquire commercial items or other
nondevelopmental items to meet the needs of the exec-
utive agency;

“(2) require prime contractors and subcontrac-
tors at all levels under the executive agency contracts
to incorporate commercial items or  other
nondevelopmental items as components of items sup-
plied to the executive agency;

“(3) modify requirements in appropriate cases to
ensure that the requirements can be met by commer-
cial items or, to the extent that commercial items
suitable to meet the agency’s needs are not available,
other nondevelopmental items;

“(4) state specifications in terms that enable and
encourage bidders and offerors to supply commercial
items or, to the extent that commercial items suitable

to meet the agency’s needs are not available, other
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nondevelopmental items in response to the executive

agency solicitations;

“(5) revise the executive agency’s procurement
policies, practices, and procedures not required by
law to reduce any impediments in those policies,
practices, and procedures to the acquisition of com-
mercial items; and

“(6) require training of appropriate personnel in
the acquisition of commercial items.

“(c) PRELIMINARY MARKET RESEARCH.—(1) The
head of an executive agency shall conduct market research
appropriate to the circumstances—

“(A) before developing new specifications for a
procurement by that executive agency; and

“(B) before soliciting bids or proposals for a con-
tract in excess of the simplified acquisition threshold.
“(2) The head of an executive agency shall use the re-

sults of market research to determine whether there are com-
mercial items or, to the extent that commercial items suit-
able to meet the agency’s needs are not available, other
nondevelopmental items available that—

“(A) meet the executive agency’s requirements;

“(B) could be modified to meet the executive

agency’s requirements; or
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“(C) could meet the executive agency’s require-
ments if those requirements were modified to a rea-
sonable extent.”.

(b) REPEAL OF SUPERSEDED PROVISION.—

(1) SEPARATE STATEMENT OF PREFERENCE FOR
DEPARTMENT OF DEFENSE.—Section 2325 of title 10,
United States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 137 of such title is
amended by striking out the item relating to section
2325.

SEC. 8003. ACQUISITION OF COMMERCIAL ITEMS.

(@) REQUIRED FAR PRovisions.—The Office of Fed-
eral Procurement Policy Act (41 U.S.C. 401 et seq.), as
amended by section 8002, is further amended by adding at
the end the following:

“FEDERAL ACQUISITION REGULATION PROVISIONS REGARD-
ING ACQUISITIONS OF COMMERCIAL ITEMS AND COM-
PONENTS
“SEc. 34. (a) CoNTRACT CLAUSES AND OTHER

CrLAuses.—(1)(A) The Federal Acquisition Regulation

shall include one or more sets of contract clauses containing

the required terms and conditions for the acquisition of
commercial items and commercial components by executive
agencies and by contractors in the performance of contracts

of executive agencies.
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“(B) The contract clauses referred to in subparagraph
(A) shall include only—
“(i) those clauses that are required to implement
provisions of law applicable to acquisitions of com-
mercial items or commercial components, as the case
may be;
“(i1) those contract clauses that are essential for
the protection of the Federal Government’s interest in
an acquisition of commercial items or commercial
components, as the case may be; and
“(ii1) those contract clauses that are determined
to be consistent with standard commercial practice.
“(2) Subject to paragraph (3), the Federal Acquisition
Regulation shall require that, to the maximum extent prac-
ticable, only the contract clauses referred to in paragraph
(1) be used in a contract, or be required to be used in a
subcontract, for the acquisition of commercial items or com-
mercial components by or for an executive agency.

“(3) The Federal Acquisition Regulation shall provide
that a contract or subcontract referred to in paragraph (2)
may contain contract clauses other than the contract clauses
referred to in that paragraph only if the other clauses are
essential for the protection of the Federal Government’s in-

terest in—
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“(A) that contract or subcontract, as determined

In writing by the contracting officer for such contract;

or

“(B) a class of contracts or subcontracts, as de-
termined by the head of an agency concerned, unless
the determination of that head of an agency is dis-
approved by the Administrator.

“(4) The Federal Acquisition Regulation shall provide
standards and procedures for waiving the use of contract
clauses required pursuant to paragraph (1), other than
those required by law, including standards for determining
the cases in which a waiver is appropriate.

“(b) MARKET AcCEPTANCE.—The Federal Acquisition
Regulation shall provide that under appropriate conditions
the head of an executive agency may require offerors to dem-
onstrate that the items offered—

“(1) have either—

“(A) achieved commercial market accept-
ance; or

“(B) been satisfactorily supplied to an exec-
utive agency under current or recent contracts
for the same or similar requirements; and
“(2) otherwise meet the item description, speci-

fications, or other criteria prescribed in the public no-

tice and solicitation relating to the contract.
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“(c) Use oF FIrRM, FiIxeD PrRICE CONTRACTS.—The
Federal Acquisition Regulation shall include a requirement
that firm, fixed price contracts or fixed price with economic

price adjustment contracts, be used, to the maximum extent

1

2

3

4

5 practicable, for the acquisition of commercial items.

6 “(d) CONTRACT QUALITY REQUIREMENTS.—The Fed-
7 eral Acquisition Regulation shall include provisions that—
8 “(1) permit, to the maximum extent practicable,
9

a contractor under a commercial items acquisition to

10 use the contractor’s existing quality assurance system
11 as a substitute for compliance with a requirement for
12 the Federal Government to inspect or test the commer-
13 cial items before the contractor’s tender of those items
14 for acceptance by the Federal Government;

15 “(2) require that, to the maximum extent prac-
16 ticable, an executive agency accept commercial war-
17 ranties (including extended warranties) offered by
18 offerors of commercial items to commercial customers
19 and use such warranties for the repair and replace-
20 ment of commercial items; and

21 “(3) set forth guidance to executive agencies re-
22 garding the use of past performance of items and
23 sources as a factor in contract award decisions.”.

24 “(e) TREATMENT OF TRANSFERS BETWEEN AFFILI-

25 ATES.—The Federal Acquisition Regulation shall provide
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for a transfer of commercial items from one division, sub-
sidiary, or affiliate of a contractor to another division, sub-
sidiary, or affiliate of the contractor to be treated as a sub-
contract for purposes of section 35 of the Office of Federal
Procurement Policy Act and the provisions of law amended
by section 8005 of the Federal Acquisition Streamlining Act
of 1994.”,
(b) DEFENSE CONTRACT CLAUSES.—
(1) TERMINATION OF DOD AUTHORITY.—Section
824(b) of the National Defense Authorization Act for
Fiscal Years 1990 and 1991 (Public Law 101-189; 10
U.S.C. 2325 note) shall cease to be effective on the
date on which the regulations implementing section
34 of the Office of Federal Procurement Policy Act, as
added by subsection (a), become effective.
(2) SAVINGS PRoVISION.—Notwithstanding sec-
tion 34(a) of the Office of Federal Procurement Policy
Act (as added by subsection (a)), contracts of the De-
partment of Defense entered into before the date on
which section 824(b) ceases to be effective under para-
graph (1), and subcontracts entered into before such
date under such contracts, may include clauses devel-
oped pursuant to paragraphs (2) and (3) of section
824(b) of the National Defense Authorization Act for
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Fiscal Years 1990 and 1991 (Public Law 101-189; 10

U.S.C. 2325 note).
SEC. 8004. CLASS WAIVER OF APPLICABILITY OF CERTAIN
LAWS.
The Office of Federal Procurement Policy Act (41
U.S.C. 401 et seq.), as amended by section 8003, is further
amended by adding at the end the following:

“CLASS WAIVER OF APPLICABILITY OF CERTAIN LAWS TO
ACQUISITIONS OF COMMERCIAL ITEMS

“SeEc. 35. (a) IN GENERAL.—The applicability of a
provision of law described in subsection (¢) that is enacted
after the date of the enactment of the Federal Acquisition
Streamlining Act of 1994 to contracts for the acquisition
of commercial items may be waived on a class basis in the
Federal Acquisition Regulation. Such a waiver shall not
apply to a provision of law that expressly refers to this sec-
tion and prohibits the waiver of that provision of law.

“(b) WAIVER OF APPLICABILITY TO SUBCONTRACTS.—
(1) The applicability of a provision of law described in sub-
section (c) to subcontracts under a contract for the acquisi-
tion of commercial items or a subcontract for the acquisi-
tion of commercial components may be waived on a class
basis in the Federal Acquisition Regulation. Such a waiver
shall not apply to a provision of law that expressly refers
to this section and prohibits the waiver of that provision

of law.
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“(2) Nothing in this subsection shall be construed to

authorize the waiver of the applicability of any provision

of law with respect to—

“(A) any contract with a prime contractor; or

“(B) any subcontract under a contract with a
prime contractor who does not substantially trans-
form the commercial items supplied under the con-
tract.

“(c) CoverReD LAw.—A provision of law referred to

In subsections (a) and (b) is any provision of law that, as
determined by the Federal Acquisition Regulatory Council,
sets forth policies, procedures, requirements, or restrictions
for the procurement of property or services by the Federal
Government.”.

SEC. 8005. INAPPLICABILITY OF CERTAIN PROVISIONS OF

LAW.
(2) ARMED SERVICES ACQUISITIONS.—

(1) PROHIBITION ON CONTINGENT FEES.—Sec-
tion 2306(b) of title 10, United States Code, as
amended by section 4022(a), is further amended by
inserting before the period at the end of the sentence
added by section 4022(a) the following: *“‘or to a con-
tract for the acquisition of commercial items”.

(2) REQUIREMENT TO IDENTIFY SUPPLIERS AND

SOURCES OF SUPPLIES.—Paragraph (2) of section
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2384(b) of title 10, United States Code, is amended

to read as follows:
“(2) The regulations prescribed pursuant to paragraph

(1) do not apply to a contract that requires the delivery

1
2
3
4
5 of supplies that are commercial items, as defined in section
6 2302 of this title.”.

7 (3) PROHIBITION AGAINST DOING BUSINESS
8 WITH CERTAIN OFFERORS OR CONTRACTORS.—Section
9 2393(d) of title 10, United States Code, as amended

10 by section 4022(e), is further amended by adding at

11 the end the following: “The requirement shall not
12 apply in the case of a subcontract for the acquisition
13 of commercial items (as defined in section 4(12) of the

14 Office of Federal Procurement Policy Act (41 U.S.C.
15 403(12))).”.

16 (4) PROHIBITION ON LIMITATION OF SUB-
17 CONTRACTOR DIRECT SALES.—Section 2402 of title
18 10, United States Code, as amended by section

19 4022(b), is further amended by adding at the end the
20 following new subsection:

21 “(d)(1) An agreement between the contractor in a con-
22 tract for the acquisition of commercial items and a sub-
23 contractor under such contract that restricts sales by such
24 subcontractor directly to persons other than the contractor

25 may not be considered to unreasonably restrict sales by that
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subcontractor to the United States in violation of the provi-
sion included in such contract pursuant to subsection (a)
if the agreement does not result in the Federal Government
being treated differently with regard to the restriction than
any other prospective purchaser of such commercial items
from that subcontractor.

“(2) In paragraph (1), the term ‘commercial item’ has
the meaning given such term in section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12)).”.

(5) CONTRACTOR INVENTORY ACCOUNTING SYS-

TEMS: STANDARDS.—Section 2410b of title 10, United

States Code, is amended—

(A) by inserting “(a) REGULATIONS RE-
QUIRED.—" hefore “The Secretary of Defense”;
and

(B) by adding at the end the following new
subsection:

“(b) INAPPLICABILITY TO ACQUISITIONS OF COMMER-
ciAL ITeEms.—The regulations prescribed pursuant to sub-
section (a) need not apply to a contract for the acquisition
of commercial items (as defined in section 4(12) of the Of-
fice of Federal Procurement Policy Act (41 U.S.C.
403(12))).”.

(6) PROHIBITION ON PERSONS CONVICTED OF

DEFENSE-CONTRACT RELATED FELONIES.—Parag raph
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(4) of section 2408(a) of title 10, United States Code,

as added by section 4022(f), is amended—

(A) by inserting after subparagraph (A) the
following:

“(B) A contract referred to in such subpara-

graph that is for the acquisition of commercial items

(as defined in section 4(12) of the Office of Federal

Procurement Policy Act (41 U.S.C. 403(12))).”; and

(B) by inserting “or (B)” before the period
at the end of subparagraph (C).

(b) CiviLIAN AGENCY ACQUISITIONS.—

(1) RESTRICTIONS ON SUBCONTRACTOR SALES

TO THE UNITED STATES.—Section 303G of the Fed-

eral Property and Administrative Services Act of

1949 (41 U.S.C. 253g), as amended by section

4023(b), is further amended by adding at the end the

following new subsection:

“(d) An agreement between the contractor in a con-
tract for the acquisition of commercial items and a sub-
contractor under such contract that restricts sales by such
subcontractor directly to persons other than the contractor
may not be considered to unreasonably restrict sales by that
subcontractor to the United States in violation of the provi-
sion included in such contract pursuant to subsection (a)

If the agreement does not result in the Federal Government
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being treated differently with regard to the restriction than
any other prospective purchaser of such commercial items
from that subcontractor.”.

(2) PROHIBITION ON CONTINGENT FEES.—Sec-
tion 304(a) of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 254(a)), as
amended by section 4023(a) is further amended by in-
serting before the period at the end of the sentence
added by section 4041 the following: *‘or to a contract
for the acquisition of commercial items”.

(c) AcQuISITIONS GENERALLY.—

(1) FEDERAL WATER POLLUTION CONTROL
AcT.—Section 508 of the Federal Water Pollution
Control Act (33 U.S.C. 1368) is amended by adding
at the end the following new subsection:

“(f)(1) No certification by a contractor, and no con-
tract clause, may be required in the case of a contract for
the acquisition of commercial items in order to implement
a prohibition or requirement of this section or a prohibition
or requirement issued in the implementation of this section.

“(2) In paragraph (1), the term ‘commercial item’ has
the meaning given such term in section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12)).”.

(2) CONTRACT WORK HOURS AND SAFETY STAND-

ARDS ACT.—The Contract Work Hours and Safety
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Standards Act (title I of the Work Hours and Safety

Act of 1962 (40 U.S.C. 327 et seq.)) is amended by

adding at the end the following new section:

“Sec. 108. (a) No certification by a contractor, and
no contract clause, may be required in the case of a contract
for the acquisition of commercial items in order to imple-
ment a prohibition or requirement in this title.

“(b) In subsection (a), the term ‘commercial item’ has
the meaning given such term in section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12)).”.

(3) OFFICE OF FEDERAL PROCUREMENT POLICY

ACT REQUIREMENT RELATING TO PROCUREMENT IN-

TEGRITY CERTIFICATIONS.—Section 27(e)(7) of the

Office of Federal Procurement Policy Act (41 U.S.C.

423) is amended by adding at the end the following

new subparagraph:

“(C) This subsection does not apply to a contract for
the acquisition of commercial items.”.

(4) CERTAIN PROVISIONS OF THE ANTI-KICKBACK

ACT OF 1986.—

(A) REQUIREMENT  FOR  CONTRACT
cLAUSE.—Section 7 of the Anti-Kickback Act of
1986 (41 U.S.C. 57), as amended by section
4024(b), is further amended by inserting before
the period at the end of subsection (d) the follow-
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Ing: “or to a prime contract for the acquisition

of commercial items (as defined in section 4(12)

of such Act (41 U.S.C. 403(12))).”.

(B) INSPECTION AUTHORITY.—Section 8 of
such Act (41 U.S.C. 58) is amended by adding
at the end the following: “This section does not
apply with respect to a prime contract for the
acquisition of commercial items (as defined in
section 4(12) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 403(12))).”.

(5) DRUG-FREE WORKPLACE ACT OF 1988.—Sec-
tion 5152(a)(1) of the Drug-Free Workplace Act of
1988 (subtitle D of title V of Public Law 100-690; 41
U.S.C. 701(a)(1)), as amended by section 4024(e), is
further amended by inserting after the matter inserted
by such section 4024(e) the following: *“, other than a
contract for the procurement of commercial items (as
defined in section 4(12) of such Act (41 U.S.C.
403(12))),”.

(6) CLEAN AIR AcT.—Section 306 of the Clean
Air Act (42 U.S.C. 7606) is amended by adding at
the end the following new subsection:

“(f)(1) No certification by a contractor, and no con-

24 tract clause, may be required in the case of a contract for

25 the acquisition of commercial items in order to implement
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a prohibition or requirement of this section or a prohibition
or requirement issued in the implementation of this section.
“(2) In paragraph (1), the term ‘commercial item’ has
the meaning given such term in section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12)).”.
(7) FLY AMERICAN REQUIREMENTS.—Section

1117 of the Federal Aviation Act of 1958 (49 U.S.C.

App. 1517) is amended by adding at the end the fol-

lowing new subsection:

“(e)(1) No certification by a contractor, and no con-
tract clause, may be required in the case of a contract for
the transportation of commercial items in order to imple-
ment a requirement in this section.

“(2) In paragraph (1), the term ‘commercial item’ has
the meaning given such term in section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12)).”.
SEC. 8006. FLEXIBLE DEADLINES FOR SUBMISSION OF OF-

FERS OF COMMERCIAL ITEMS.

Section 18(a) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 416(a)) is amended by adding at the
end the following new paragraph:

“(4) The requirements of paragraph (3)(B) do not
apply to contracts for the purchase of commercial items.
The Administrator shall prescribe for such contracts appro-

priate limits on the applicability of a deadline for submis-
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sion of bids or proposals that is required by subsection

(@)(2). Such limits shall be incorporated in the Federal Ac-

quisition Regulation.”.

SEC. 8007. ADVOCATES FOR ACQUISITION OF COMMERCIAL
AND NONDEVELOPMENTAL ITEMS.

(a) RESPONSIBILITIES OF THE ADVOCATE FOR COM-
PETITION.—Section 20(c) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 418(c)) is amended to read as
follows:

“(c) The advocate for competition for each procuring
activity shall be responsible for promoting full and open
competition, promoting the acquisition of commercial items
and other nondevelopmental items, and challenging barriers
to such acquisition, including such barriers as unneces-
sarily restrictive statements of need, unnecessarily detailed
specifications, and unnecessarily burdensome contract
clauses.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section 28
of such Act (41 U.S.C. 424) is repealed.

SEC. 8008. PROVISIONS NOT AFFECTED.

Nothing in this title shall be construed as amending,
modifying, or superseding, or as intended to impair or re-
strict authorities or responsibilities under—

(1) section 111 of the Federal Property and Ad-

ministrative Services Act of 1949 (40 U.S.C. 759),
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popularly referred to as the “Brooks Automatic Data
Processing Act”;

(2) title IX of the Federal Property and Admin-
istrative Services Act of 1949 (40 U.S.C. 541 et seq.),
popularly referred to as the “Brooks Architect-Engi-
neers Act”;

(3) section 8(a) of the Small Business Act (15
U.S.C. 637(a)) or any other provision of that Act; or

(4) the Act of June 25, 1938 (41 U.S.C. 46-48c),
that was revised and reenacted in the Act of June 23,
1971 (85 Stat. 77), popularly referred to as the *“Jav-
its-Wagner-O’Day Act”.

SEC. 8009. COMPTROLLER GENERAL REVIEW OF FEDERAL

GOVERNMENT USE OF MARKET RESEARCH.

(2) REPORT REQUIRED.—Not later than 2 years after

the date of the enactment of this Act, the Comptroller Gen-
eral of the United States shall submit to the Congress a
report on the use of market research by the Federal Govern-
ment in support of the procurement of commercial items

and nondevelopmental items.

(b) CoNTENT OF REPORT.—The report shall include

the following:

(1) A review of existing Federal Government
market research efforts to gather data concerning

commercial and other nondevelopmental items.
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(2) A review of the feasibility of creating a Gov-
ernment-wide data base for storing, retrieving, and
analyzing market data, including use of existing Fed-
eral Government resources.

(3) Any recommendations for changes in law or
regulations that the Comptroller General considers

appropriate.

TITLE IX—EFFECTIVE DATES
AND IMPLEMENTATION

SEC. 9001. EFFECTIVE DATES.

(@) EFFecTivE DATE oF Act.—Except as otherwise
provided in this Act, this Act shall take effect on the date
of the enactment of this Act.

(b) EFFecTivE DATE oF AMENDMENTS.—EXcept as
otherwise provided in this Act, the amendments made by
this Act shall take effect on the date on which final imple-
menting regulations are prescribed in accordance with sec-
tion 9002.

SEC. 9002. IMPLEMENTING REGULATIONS.

(@) PrRorPoseD CHANGES.—Proposed changes to the
Federal Acquisition Regulation and such other proposed
regulations (or changes to existing regulations) as may be
necessary to implement this Act shall be published in the
Federal Register not later than 210 days after the date of

the enactment of this Act.
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(b) PuLic CoMMENT.—The proposed regulations de-
scribed in subsection (a) shall be made available for public
comment for a period of not less than 60 days.

(c) FINAL REGuULATIONS.—Final regulations shall be
published in the Federal Register not later than 330 days
after the date of enactment of this Act.

(d) AppLicaBILITY.—(1) The amendments made by
this Act shall apply, in the manner prescribed in such final
regulations, to any solicitation that is issued or any unso-
licited proposal that is received on or after the date de-
scribed in paragraph (3).

(2) The amendments made by this Act shall apply, to
the extent and in the manner prescribed in such final regu-
lations, to any matter related to—

(A) a contract that is in effect on the date de-

scribed in paragraph (3);

(B) an offer under consideration on the date de-
scribed in paragraph (3); or
(C) any other proceeding or action that is ongo-

ing on the date described in paragraph (3).

(3) The date referred to in paragraphs (1) and (2) is
the date specified in such regulations, which—

(A) shall not be earlier than the end of the 30-
day period that begins on the date the regulations re-

quired by subsection (c) are published; and
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(B) shall not be later than October 1, 1995.

(e) SAvings ProvisioN.—Nothing in this Act shall be
construed to affect the validity of any action taken or any
contract entered into prior to the date specified in the regu-
lations pursuant to subsection (d)(3) except to the extent
and in the manner prescribed in such regulations.

SEC. 9003. EVALUATION BY THE COMPTROLLER GENERAL.

(2) EVALUATION RELATING TO ISSUANCE OF REGULA-
TIONS.—Not later than December 1, 1995, the Comptroller
General shall submit to the committees referred to in sub-
section (c) a report evaluating compliance with the require-
ments in section 9002, relating to the issuance of imple-
menting regulations.

(b) EVALUATION OF IMPLEMENTATION OF REGULA-
TIONS.—Not later than December 1, 1996, the Comptroller
General shall submit to the committees referred to in sub-
section (c) a report evaluating the effectiveness of the regula-
tions implementing this Act in streamlining the acquisition
system and fulfilling the other purposes of this Act.

(c) CommITTEES DESIGNATED TO RECEIVE THE RE-
PORTS.—The Comptroller General shall submit the reports
required by this section to the Committees on Armed Serv-
ices and on Governmental Affairs of the Senate and the
Committees on Small Business on Government Operations

of the House of Representatives.
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SEC. 9004. DATA COLLECTION THROUGH THE FEDERAL

PROCUREMENT DATA SYSTEM.

(2) DATA CoLLECTION REQUIRED.—The Federal Pro-
curement Data System described in section 6(d)(4)(A) of
the Office of Federal Procurement Policy Act (41 U.S.C.
405(d)(4)(A)) shall be modified to collect from contracts in
excess of the simplified acquisition threshold data pertain-
ing to the following matters:

(1) Contract awards made pursuant to competi-

tions conducted pursuant to section 2323 of title 10,

United States Code, or section 8(c) of the Small Busi-

ness Act (15 U.S.C. 637(c)).

(2) Awards to business concerns owned and con-
trolled by women.

(3) Number of offers received in response to a so-
licitation.

(4) Task order contracts.

(5) Contracts for the acquisition of commercial
items.

(b) DEFINITION.—In this section, the term *‘simplified
acquisition threshold” has the meaning given such term in
section 4 of the Office of Federal Procurement Policy Act

(41 U.S.C. 403).
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