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To revise and streamline the acquisition laws of the Federal Government,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

OcToBER 26 (legislative day, OcToBER 13), 1993

Mr. GLENN (for himself, Mr. BINGAMAN, Mr. LEVIN, Mr. NUNN, Mr. Bump-
ERs, and Mr. LIEBERMAN) introduced the following bill; which was read
twice and referred to the Committee on Governmental Affairs

NovemBER 1 (legislative day, OcTtoBer 13), 1993

Ordered, that if and when reported from the Committee on Governmental Af-
fairs, the bill be referred to the Committee on Armed Services for not
to exceed 30 session days, with instructions that if the Committee on
Armed Services does not report the bill within that time period, they be
deemed discharged from further consideration of the bill and it be re-
ferred to the Committee on Small Business for not to exceed 20 session
days, solely for consideration of title IV of the introduced bill, with in-
structions that if the Committee on Small Business does not report the
bill within that time period they be deemed discharged from further con-
sideration of the bill and it be placed on the calender

A BILL

To revise and streamline the acquisition laws of the Federal
Government, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the “Federal Acquisition

Streamlining Act of 1993”.
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1 TITLE I—CONTRACT FORMATION
Subtitle A—Competition Statutes
PART I—ARMED SERVICES ACQUISITIONS

Subpart A—Competition Requirements

2
3
4
5 SEC. 1001. REFERENCES TO FEDERAL ACQUISITION REGU-
6 LATION.

7 Section 2304 of title 10, United States Code, is
8 amended—

9

(1) in subsection (a)(1)(A), by striking out

10 “modifications”” and all that follows through *‘note)”
11 and inserting in lieu thereof *““Federal Acquisition
12 Regulation’’; and

13 (2) in subsection (g)(1), by striking out ““regu-
14 lations modified” and all that follows through
15 “note)” and inserting in lieu thereof *““Federal Ac-
16 quisition Regulation”.

17 SEC. 1002. EXCLUSION OF PARTICULAR SOURCES.
18 Section 2304(b) of title 10, United States Code, is

19 amended—

20 (1) by redesignating paragraphs (2) and (3) as
21 paragraphs (3) and (4), respectively;

22 (2) by inserting after paragraph (1) the follow-
23 ing new paragraph (2):

*S 1587 RIS
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“(2) The determination required of the head of an
agency in paragraph (1) may not be made for a class of
purchases or contracts.”’; and

(3) in paragraph (4), as redesignated by para-

graph (1), by striking out “paragraphs (1) and (2)”

and inserting in lieu thereof ‘“‘paragraphs (1) and

(3)".

SEC. 1003. APPROVAL FOR USE OF NONCOMPETITIVE PRO-
CEDURES.

Section 2304(f)(1)(B)(i) of title 10, United States
Code, is amended by inserting before the semicolon at the
end the following: *‘or by an official referred to in clause
(i), (iii), or (iv)™.

SEC. 1004. REFERENCE TO HEAD OF A CONTRACTING AC-
TIVITY.

Section 2304(f) of title 10, United States Code, is
amended—

(1) in paragraph (1)(B)(ii)—

(A) by striking out ‘“*head of the procuring
activity” and inserting in lieu thereof “head of
the contracting activity’’; and

(B) by striking out “head of the procuring
activity’s” and inserting in lieu thereof “head of

the contracting activity’s’”’; and

*S 1587 RIS
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(2) in paragraph (6)(A), by striking out “head
of a procuring activity’ and inserting in lieu thereof
“head of a contracting activity”.
SEC. 1005. TASK AND DELIVERY ORDER CONTRACTS.
(2) AUTHORITY.—
(1) IN GENERAL.—Chapter 137 of title 10,
United States Code, is amended by inserting after
section 2304 the following new section:
“§2304a. Task and delivery order contracts
“(@) AuTHORITY To AwARD.—Subject to the re-
quirements of this section, the head of an agency may
enter into a contract that does not procure or specify a
firm quantity of supplies or services (other than a mini-
mum or maximum quantity) and that provides for the is-
suance of delivery orders or task orders during the speci-
fied period of the contract. The head of an agency may

enter into such a contract only under the authority of this

section.
“(b) LimiTATION ON CONTRACT PERIOD.—The pe-
riod of a contract referred to in subsection (a), including

all periods of extensions of the contract under options,
modifications, or otherwise, may not exceed 3 years, ex-
cept that, when multiple contracts are awarded under sub-

section (c)(4) pursuant to the same solicitation, the period

*S 1587 RIS
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of each such contract may exceed 3 years but may not
exceed 5 years.

“(c) AwARD PROCEDURES.—(1) The head of an
agency may use procedures other than competitive proce-
dures to enter into a contract referred to in subsection
(a) only if an exception in subsection (c) of section 2304
of this title applies to the contract and the use of such
procedures is approved in accordance with subsection (f)
of such section.

“(2) The notice required by section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) and
section 8(e) of the Small Business Act (15 U.S.C. 637(¢))
shall reasonably and fairly describe the general scope,
magnitude, and duration of the proposed contract in a
manner that would reasonably enable a potential offeror
to decide whether to request the solicitation and consider
submitting an offer.

““(3) The solicitation shall include the following:

“(A) The period of the contract, including the
number of options to extend the contract and the pe-
riod for which the contract may be extended under
each option, if any.

“(B) The maximum quantity or dollar value of
supplies or services to be procured under the con-

tract.

*S 1587 RIS
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“(C) A statement of work, specifications, or
other description that reasonably describes the gen-
eral scope, nature, complexity, and purposes of the
supplies or services to be procured under the con-
tract.

“(4)(A) The head of an agency may, on the basis of
one solicitation, award separate contracts under this sec-
tion for the same or similar supplies or services to two
or more sources if the solicitation states that the head of
the agency has the option to do so.

“(B) In any solicitation for an advisory and assist-
ance services contract for a period in excess of 1 year,
or for an amount (including all options) in excess of
$10,000,000, the head of an agency shall include a state-
ment that the head of the agency reserves the option—

“(i) to award separate contracts under subpara-
graph (A); or

“(i) to award only one contract if the head of
the agency determines in writing that only one of
the offerers is capable of providing the services re-
quired at the level of quality required.

“(5) A contract referred to in subsection (a) shall
contain the same information that is required by para-
graph (3) to be included in the solicitation of offers for

that contract.
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“(d) OrRDERS.—(1) The following actions are not re-
quired for a delivery order or task order issued under a
contract entered into in accordance with this section:

“(A) A separate notice for such order under
section 18 of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 416) or section 8(e) of the Small
Business Act (15 U.S.C. 637(e)).

“(B) Except as provided in paragraph (2), a
competition (or a waiver of competition approved in
accordance with section 2304(f) of this title) that is
separate from that used for entering into the con-
tract.

“(2)(A) When multiple contracts are awarded under
subsection (c)(4), each delivery order or task order issued
under such contracts shall be competed among all of the
contractors awarded such contracts unless the contracting
officer determines in writing that—

“(i) the agency’s need for the supplies or serv-
ices ordered is of such unusual urgency that com-
petition would result in unacceptable delays in fulfill-
ing the agency’s needs;

“(il) the supplies or services ordered are so
unique or highly specialized that only one such con-
tractor is capable of providing the supplies or serv-

ices required at the level of quality required; or

*S 1587 RIS
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“(iii) the delivery order or task order should be

Issued on a sole-source basis in the interest of econ-

omy and efficiency because it is a logical follow-on

to a delivery order or task order already issued on

a competitive basis.

“(B) When a delivery order or task order is competed
pursuant to subparagraph (A), the order shall include a
statement of work that clearly specifies all tasks to be per-
formed under the order.

“(3) A protest is not authorized in connection with
the issuance, proposed issuance, or competing of a delivery
order or task order except for a protest on the ground
that the order increases the scope, period, or maximum
value of the contract under which the order is issued.

“(e) INCREASES IN ScopPE, PERIOD, OR MAXIMUM
VALUE oF CoNTRACT.—(1) A delivery order or task order
may not increase the scope, period, or maximum value of
the contract under which the order is issued. The scope,
period, or maximum value of the contract may be in-
creased only by modification of the contract.

“(2) Unless use of procedures other than competitive
procedures is authorized by an exception in subsection (c)
of section 2304 of this title and approved in accordance
with subsection (f) of such section, competitive procedures

shall be used for making such a modification.
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“(3) Notice regarding the modification shall be pro-
vided in accordance with section 18 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 416) and section
8(e) of the Small Business Act (15 U.S.C. 637(e)).

“(f) TAsk ORDER OmBUDSMAN.—Each head of an
agency who awards multiple contracts under subsection
(c)(4) shall appoint or designate a task order ombudsman
who shall be responsible for reviewing complaints from the
contractors on such contracts and ensuring that task or-
ders are issued on a competitive basis when required under
subsection (d)(2). The task order ombudsman shall be a
senior agency official who is independent of the contract-
ing officer for the contracts and may be the agency’s com-
petition advocate.”.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of such chapter is amended

by inserting after the item relating to section 2304

the following new item:

“2304a. Task and delivery order contracts.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
2304 of title 10, United States Code, is amended by strik-
ing out subsection (j).

(c) CONFORMING AMENDMENT FOR PROFESSIONAL
AND TECHNICAL SERVICES.—Section 2331 of title 10,
United States Code, is amended by striking out subsection

().
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Subpart B—Planning, Solicitation, Evaluation, and
Award
SEC. 1011. SOURCE SELECTION FACTORS.

Section 2305(a) of title 10, United States Code, is

(1) in paragraph (2)—
(A) in subparagraph (A)(i), by striking out

1

2

3

4

5 amended—
6

7

8 “nonprice-related factors)” and inserting in lieu
9

thereof “nonprice-related factors and
10 subfactors)”’; and
11 (B) in subparagraph (B)(ii), by striking
12 out subclause (I) and inserting in lieu thereof
13 the following:
14 “(1) either a statement that the pro-
15 posals are intended to be evaluated with,
16 and award made after, discussions with the
17 offerors, or a statement that the proposals
18 are intended to be evaluated, and award
19 made, without discussions with the offerors
20 (other than discussions conducted for the
21 purpose of minor clarification) unless dis-
22 cussions are determined to be necessary;
23 and’’; and
24 (2) by striking out paragraph (3) and inserting
25 in lieu thereof the following:
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1 “(3)(A) In prescribing the evaluation factors to be
2 included in each solicitation for competitive proposals, the
3 head of an agency—

4 “(i) shall clearly establish the relative impor-
5 tance assigned to the -evaluation factors and
6 subfactors, including the quality of the product or
7 services to be provided (including technical capabil-
8 ity, management capability, and prior experience of
9 the offeror);

10 “(it) shall include cost or price to the Govern-
11 ment as an evaluation factor that must be consid-
12 ered in the evaluation of proposals; and

13 “(iit) shall disclose to offerors whether all eval-
14 uation factors other than price or cost, when com-
15 bined, are—

16 “(1) significantly more important than
17 price or cost;

18 “(11) approximately equal in importance to
19 price or cost; or

20 “(111) significantly less important than
21 price or cost.

22 “(B) Nothing in this paragraph prohibits an agency
23 from—
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“(i) providing additional information in a solici-
tation, including numeric weights for all evaluation
factors; or

“(ii) stating in a solicitation that award will be
made to the offeror that meets the solicitation’s
mandatory requirements at the lowest price or
cost.”.

SEC. 1012. SOLICITATION PROVISION REGARDING EVALUA-
TION OF PURCHASE OPTIONS.

(2) OPTIONS FOR ADDITIONAL PURCHASES.—Sub-
section (@) of section 2305 of title 10, United States Code,
as amended by section 1011, is further amended by adding
at the end the following new paragraph:

“(4) The head of an agency, in issuing a solicitation
for a contract to be awarded using sealed bid procedures,
may not include in such solicitation a clause providing for
the evaluation of prices under the contract for options to
purchase additional supplies or services under the contract
unless the head of the agency has determined that there
Is a reasonable likelihood that the options will be exer-
cised.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
2301(a) of such title is amended—

(1) by striking out paragraph (7);
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(2) by inserting “and” at the end of paragraph

(5); and
(3) by striking out ““; and” at the end of para-
graph (6) and inserting in lieu thereof a period.
SEC. 1013. PROMPT NOTICE OF AWARD.

() SEALED BID ProceDURES.—Section 2305(b)(3)
of title 10, United States Code, is amended by adding at
the end the following: *“Within 3 days after the date of
contract award, the head of the agency shall notify all
offerors not awarded the contract that the contract has
been awarded.”.

(b) ComPETITIVE PROPOSALS PROCEDURES.—Sec-
tion 2305(b)(4)(B) of title 10, United States Code, is
amended in the second sentence by striking out ‘“‘shall
promptly notify” and inserting in lieu thereof **, within
3 days after the date of contract award, shall notify”’.

SEC. 1014. POST-AWARD DEBRIEFINGS.

Section 2305(b) of title 10, United States Code, is
amended—

(1) by redesignating paragraph (5) as para-
graph (6); and

(2) by inserting after paragraph (4) the follow-
ing new paragraph (5):
“(5)(A) When a contract is awarded by an agency

on the basis of competitive proposals, an unsuccessful
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offeror, upon written request received by the agency within
7 days after the date of contract award, shall be debriefed
and furnished the basis for the selection decision and con-
tract award. An employee of the agency shall debrief the
offeror within 7 days after receipt of the request by the
agency.

“(B) The debriefing shall provide the offeror with—

“(i) the agency’s evaluation of the significant
weak or deficient factors in the offeror’s offer;

“(i) the overall evaluated cost of the offer of
the contractor awarded the contract and the overall
evaluated cost of the offer of the debriefed offeror;

“(iif) the overall ranking of all offers and the
total technical and cost scores of all offers;

“(iv) a summary of the rationale for the award,

“(v) in the case of a proposal that incorporates
equipment that is a commercial item, the make and
model of the item incorporated in the offer of the
contractor awarded the contract; and

“(vi) reasonable responses to questions posed by
the debriefed offeror as to whether source selection
procedures set forth in the solicitation, applicable
regulations, and other applicable authorities were

followed by the agency.
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“(C) The debriefing may not include point-by-point
comparisons of the debriefed offeror’s offer with other of-
fers and may not disclose any information that is exempt
from disclosure under section 552 of title 5, including in-
formation relating to—

“(i) trade secrets;

“(i1) privileged or confidential manufacturing
processes and techniques; and

“(iii) commercial and financial information that
is privileged or confidential, including cost break-
downs, profit, indirect cost rates, and similar infor-
mation.

“(D) Each solicitation for competitive proposals shall
include a statement that information described in subpara-
graph (B) may be disclosed in post-award debriefings.

“(E) If, within one year after the date of the contract
award and as a result of a successful procurement protest
or otherwise, the agency seeks to fulfill the requirement
under the contract either on the basis of a new solicitation
of offers or on the basis of the best and final offers consid-
ered in the awarding of that contract, the agency shall
provide each such offeror with—

“(i) all information provided in debriefings
under this paragraph regarding the offer of the con-

tractor awarded the contract; and
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“(i1) all comparable information with respect to
the original offerors.

“(F) The contracting officer shall include a summary
of the debriefing in the contract file.”.

SEC. 1015. PROTEST FILE.

Section 2305 of title 10, United States Code, is
amended by adding at the end the following:

“(e)(1) If, in the case of a solicitation for a contract
issued by, or an award or proposed award of a contract
by, the head of an agency, a protest is filed pursuant to
the procedures in subchapter V of chapter 35 of title 31
and an actual or prospective offeror so requests, a file of
the protest shall be established by the contracting activity
and reasonable access shall be provided to actual or pro-
spective offerors.

“(2) Information exempt from disclosure under the
section 552 of title 5 may be redacted in a file established
pursuant to paragraph (1) unless an applicable protective
order provides otherwise.

“(3) Regulations implementing this subsection shall
be consistent with the regulations regarding the prepara-
tion and submission of an agency’s protest file (the so-
called ‘rule 4 file’) for protests to the General Services
Board of Contract Appeals under the Contract Disputes
Act of 1978 (41 U.S.C. 601 et seq.).”.
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SEC. 1016. AWARD OF COSTS AND FEES IN AGENCY SETTLE-

MENT OF PROTESTS.
Section 2305 of title 10, United States Code, as
amended by section 1015, is further amended by adding
at the end the following new subsection:
“(f) If, in connection with a protest, the head of an
agency determines that a solicitation, proposed award, or
award does not satisfy the requirements of law or regula-
tion, the head of the agency may take any action set out
in subparagraphs (A) through (F) of section 3554(b)(1)
of title 31.”.
Subpart C—Kinds of Contracts

SEC. 1021. SECRETARIAL DETERMINATION REGARDING
USE OF COST TYPE OR INCENTIVE CON-
TRACT.

Subsection (c) of section 2306 of title 10, United
States Code, is repealed.

SEC. 1022. TECHNICAL AND CONFORMING AMENDMENTS.

(@) RePeaL OF UNNECESSARY CRosSs REF-
ERENCE.—Subsection (f) of section 2306 of title 10, Unit-
ed States Code, is repealed.

(b) CoNFORMING AMENDMENT.—Such section is
amended by redesignating subsections (d), (e), (g), and
(h) as subsections (c), (d), (e), and (f), respectively.

(¢) NEUTERIZATION OF REFERENCE.—Subsection

(e)(1) of such section, as redesignated by subsection (b),
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1 is amended in the matter above clause (i) by striking out
2 “‘whenever he finds” and inserting in lieu thereof “when-
3 ever the head of the agency finds”.

4 Subpart D—Miiscellaneous Provisions for the

5 Encouragement of Competition

6 SEC. 1031. ENCOURAGEMENT OF COMPETITION AND COST
7 SAVINGS.

8 (2) TRANSFER.—The text of section 2317 of title 10,
9 United States Code—
10 (1) is amended—
11 (A) by striking out “The Secretary of De-
12 fense” and inserting in lieu thereof *“(c) EN-
13 COURAGEMENT OF COMPETITION AND CoST
14 SAVINGS.—The Secretary’’; and
15 (B) by striking out *‘contracts covered by
16 this chapter” and inserting in lieu thereof “‘con-
17 tracts of the Department of Defense’; and

18 (2) is transferred to section 1701 of title 10,
19 United States Code, and inserted at the end of such
20 section.
21 (b) CLErRICAL AMENDMENTS.—Chapter 137 of title

22 10, United States Code, is amended—
23 (1) by striking out the section heading of sec-
24 tion 2317; and
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(2) in the table of sections at the beginning of

such chapter, by striking out the item relating to
section 2317.

SEC. 1032. REPEAL OF REQUIREMENT FOR ANNUAL RE-

1

2

3

4

5 PORT BY ADVOCATES FOR COMPETITION.

6 Subsection (c) of section 2318 of title 10, United
7 States Code, is repealed.

8 PART II—CIVILIAN AGENCY ACQUISITIONS

9 Subpart A—Competition Requirements

10 sEC. 1051. REFERENCES TO FEDERAL ACQUISITION REGU-

11 LATION.

12 Section 303 of the Federal Property and Administra-
13 tive Services Act of 1949 (41 U.S.C. 253) is amended—
14 (1) in subsection (a)(1)(A), by striking out
15 “modifications” and all that follows through ‘‘of
16 1984 and inserting in lieu thereof *“‘Federal Acqui-
17 sition Regulation”; and

18 (2) in subsection (g)(1), by striking out ““regu-
19 lations modified” and all that follows through ‘“of
20 1984,” and inserting in lieu thereof “Federal Acqui-
21 sition Regulation”.

22 SEC. 1052. EXCLUSION OF PARTICULAR SOURCES.

23 Section 303(b) of the Federal Property and Adminis-
24 trative Services Act of 1949 (41 U.S.C. 253(b)) is amend-
25 ed—
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(1) by redesignating paragraphs (2) and (3) as
paragraphs (3) and (4), respectively;
(2) by inserting after paragraph (1) the follow-

ing new paragraph (2):

“(2) The determination required of the agency head
in paragraph (1) may not be made for a class of purchases
or contracts.”’; and

(3) in paragraph (4), as redesignated by para-

graph (1), by striking out “paragraphs (1) and (2)”

and inserting in lieu thereof “paragraphs (1) and

(3)".

SEC. 1053. APPROVAL FOR USE OF NONCOMPETITIVE PRO-
CEDURES.

Section 303(f)(1)(B)(i) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C.
253(H)(1)(B)(i)) is amended by inserting before the semi-
colon at the end the following: “‘or by an official referred
to in clause (ii), (iii), or (iv)”.

SEC. 1054. REFERENCE TO HEAD OF A CONTRACTING AC-
TIVITY.

Section 303(f)(1)(B)(ii) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C.
253(f)(1)(B)(i)) is amended by striking out “head of the
procuring activity” and inserting in lieu thereof “head of

the contracting activity”’.
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SEC. 1055. TASK AND DELIVERY ORDER CONTRACTS.

(2) AuTHorITY.—Title 111 of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251
et seq.) is amended by inserting after section 303G the

following new section:

“TASK AND DELIVERY ORDER CONTRACTS

“Sec. 303H. (a) AuTHORITY To AwARD.—Subject
to the requirements of this section, an agency head may
enter into a contract that does not procure or specify a
firm quantity of supplies or services (other than a mini-
mum or maximum quantity) and that provides for the is-
suance of delivery orders or task orders during the speci-
fied period of the contract. The agency head may enter
into such a contract only under the authority of this sec-
tion.

“(b) ConNTRACT PErRIOD NoT To EXCeEep 3
YeArRs.—The period of a contract referred to in sub-
section (@), including all periods of extensions of the con-
tract under options, modifications, or otherwise, may not
exceed 3 years, except that, when multiple contracts are
awarded under subsection (c)(4) pursuant to the same so-
licitation, the period of each such contract may exceed 3
years but may not exceed 5 years.

“(c) AWARD PrRocEDURES.—(1) An agency head may
use procedures other than competitive procedures to enter
into a contract referred to in subsection (a) only if an ex-
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ception in subsection (c) of section 303 applies to the con-
tract and the use of such procedures is approved in ac-
cordance with subsection (f) of such section.

“(2) The notice required by section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) and
section 8(e) of the Small Business Act (15 U.S.C. 637(e))
shall reasonably and fairly describe the general scope,
magnitude, and duration of the proposed contract in a
manner that would reasonably enable a potential offeror
to decide whether to request the solicitation and consider
submitting an offer.

““(3) The solicitation shall include the following:

“(A) The period of the contract, including the
number of options to extend the contract and the pe-
riod for which the contract may be extended under
each option, if any.

“(B) The maximum quantity or dollar value of
supplies or services to be procured under the con-
tract.

“(C) A statement of work, specifications, or
other description that reasonably describes the gen-
eral scope, nature, complexity, and purposes of the
supplies or services to be procured under the con-

tract.
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“(4)(A) An agency head may, on the basis of one so-

licitation, award separate contracts under this section for
the same or similar supplies or services to two or more
sources if the solicitation states that the agency head has
the option to do so.

“(B) In any solicitation for an advisory and assist-
ance services contract for a period in excess of 1 year,
or for an amount (including all options) in excess of
$10,000,000, an agency head shall—

“(i) provide for a multiple award under sub-
paragraph (A); and

“(i) include a statement that the agency head
may also elect to award only one contract if the
agency head determines in writing that only one of
the offerers is capable of providing the services re-
quired at the level of quality required.

“(5) A contract referred to in subsection (a) shall
contain the same information that is required by para-
graph (3) to be included in the solicitation of offers for
that contract.

“(d) OrbERS.—(1) The following actions are not re-
quired for a delivery order or task order issued under a
contract entered into in accordance with this section:

“(A) A separate notice for such order under

section 18 of the Office of Federal Procurement Pol-
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icy Act (41 U.S.C. 416) or section 8(e) of the Small

Business Act (15 U.S.C. 637(g)).

“(B) Except as provided in paragraph (2), a
competition (or a waiver of competition approved in
accordance with section 303(f)) that is separate
from that used for entering into the contract.

“(2)(A) When multiple contracts are awarded under

subsection (c)(4), each delivery order or task order issued
under such contracts shall be competed among all of the
contractors awarded such contracts unless the contracting

officer determines in writing that—

“(i) the agency’s need for the supplies or serv-
ices ordered is of such unusual urgency that com-
petition would result in unacceptable delays in fulfill-
ing the agency’s needs;

“(il) the supplies or services ordered are so
unique or highly specialized that only one such con-
tractor is capable of providing the supplies or serv-
ices required at the level of quality required; or

“(iit) the delivery order or task order should be
issued on a sole-source basis in the interest of econ-
omy and efficiency because it is a logical follow-on
to a delivery order or task order already issued on

a competitive basis.

*S 1587 RIS



33

“(B) When a delivery order or task order is competed
pursuant to subparagraph (A), the order shall include a
statement of work that clearly specifies all tasks to be per-
formed under the order.

“(3) A protest is not authorized in connection with
the issuance, proposed issuance, or competing of a delivery
order or task order except for a protest on the ground
that the order increases the scope, period, or maximum
value of the contract under which the order is issued.

“(e) INCREASES IN ScopPE, PERIOD, OR MAXIMUM
VALUE oF CoNTRACT.—(1) A delivery order or task order
may not increase the scope, period, or maximum value of
the contract under which the order is issued. The scope,
period, or maximum value of the contract may be in-
creased only by modification of the contract.

“(2) Unless use of procedures other than competitive
procedures is authorized by an exception in subsection (c)
of section 303 and approved in accordance with subsection
(f) of such section, competitive procedures shall be used
for making such a modification.

“(3) Notice regarding the modification shall be pro-
vided in accordance with section 18 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 416) and section
8(e) of the Small Business Act (15 U.S.C. 637(e)).
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“(f) Task ORDER OMmBUDSMAN.—Each agency head
who awards multiple contracts under subsection (c)(4)
shall appoint or designate a task order ombudsman who
shall be responsible for reviewing complaints from the con-
tractors on such contracts and ensuring that task orders
are issued on a competitive basis when required under sub-
section (d)(2). The task order ombudsman shall be a sen-
lor agency official who is independent of the contracting
officer for the contracts and may be the agency’s competi-
tion advocate.”.

(b) CLERICAL AMENDMENT.—The table of contents
in the first section is amended by inserting after the item

relating to section 303G the following new item:

“Sec. 303H. Task and delivery order contracts.”.
Subpart B—Planning, Solicitation, Evaluation, and
Award

SEC. 1061. SOLICITATION, EVALUATION, AND AWARD.

(@) CONTENT OF SoLICITATION.—Section 303A of
the Federal Property and Administrative Services Act of
1949 (41 U.S.C. 253a) is amended—

(1) in subsection (b)(1)(A)—

(A) by inserting and  significant
subfactors” after “‘all significant factors’; and

(B) by striking out “(including price)”’ and
inserting “‘(including cost or price, cost-related

or price-related factors and subfactors, and
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1 noncost-related or nonprice-related factors and
2 subfactors)’’;

3 (2) in subsection (b)(1)(B), by inserting *“and
4 subfactors” after “factors’’;

5 (3) in subsection (b)(2)(B), by striking out
6 clause (i) and inserting in lieu thereof the following:
7 “(i) either a statement that the pro-
8 posals are intended to be evaluated with,
9 and award made after, discussions with the
10 offerors, or a statement that the proposals
11 are intended to be evaluated, and award
12 made, without discussions with the offerors
13 (other than discussions conducted for the
14 purpose of minor clarification) unless dis-
15 cussions are determined to be necessary;
16 and’’; and

17 (4) by adding at the end the following new sub-
18 section:

19 “(c)(1) In prescribing the evaluation factors to be in-

20 cluded in each solicitation for competitive proposals, an

21 agency head—

22 “(A) shall clearly establish the relative impor-
23 tance assigned to the -evaluation factors and
24 subfactors, including the quality of the product or
25 services to be provided (including technical capabil-
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ity, management capability, and prior experience of
the offeror);

“(B) shall include cost or price to the Govern-
ment as an evaluation factor that must be consid-
ered in the evaluation of proposals; and

“(C) shall disclose to offerors whether all eval-
uation factors other than price or cost, when com-
bined, are—

“(i) significantly more important than
price or cost;

“(it) approximately equal in importance to
price or cost; or

“(ii1) significantly less important than
price or cost.

“(2) Nothing in this subsection prohibits an agency

from—

“(A) providing additional information in a solic-
itation, including numeric weights for all evaluation
factors; or

“(B) stating in a solicitation that award will be
made to the offeror that meets the solicitation’s
mandatory requirements at the lowest price or

cost.”.
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(b) EvALUATION AND AWARD.—Section 303B of the
Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253b) is amended—

(1) in subsection (a), by inserting **, and award

1

2

3

4

5 a contract,” after *‘competitive proposals’;
6 (2) in subsection (c), by inserting “in accord-
7 ance with subsection (a)” in the second sentence
8 after “shall evaluate the bids”; and

9 (3) in subsection (d)—

10 (A) by striking out paragraph (1) and in-
11 serting in lieu thereof the following:

12 “(1) An agency head shall evaluate competitive pro-
13 posals in accordance with subsection (a) and may award

14 a contract—

15 “(A) after discussions with the offerors, pro-
16 vided that written or oral discussions have been con-
17 ducted with all responsible offerors who submit pro-
18 posals within the competitive range; or

19 “(B) based on the proposals received and with-
20 out discussions with the offerors (other than discus-
21 sions conducted for the purpose of minor clarifica-
22 tion), provided that, as required by section

23 303A(b)(2)(B)(i), the solicitation included a state-

24 ment that proposals are intended to be evaluated,
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and award made, without discussions, unless discus-
sions are determined to be necessary.”; and

(B) by striking out paragraphs (2) and (3)

and by redesignating paragraph (4) as para-

graph (2).

(c) APPLICABILITY.—

(1) IN GENERAL.—EXcept as provided in para-
graph (2), the amendments made by this section
shall apply to—

(A) solicitations for sealed bids or competi-

tive proposals issued after the end of the 180-

day period beginning on the date of the enact-

ment of this Act; and
(B) contracts awarded pursuant to those
solicitations.

(2) AUTHORITY TO APPLY AMENDMENTS
EARLY.—The head of an executive agency may apply
the amendments made by this section to solicitations
issued before the end of the period referred to in
paragraph (1). The head of the executive agency
shall publish in the Federal Register notice of any
such earlier date of application at least 10 days be-

fore that date.
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SEC. 1062. SOLICITATION PROVISION REGARDING EVALUA-

TION OF PURCHASE OPTIONS.

Section 303A of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253a), as amend-
ed by section 1061(a)(4), is further amended by adding
at the end the following new subsection:

“(d) An agency head, in issuing a solicitation for a
contract to be awarded using sealed bid procedures, may
not include in such solicitation a clause providing for the
evaluation of prices under the contract for options to pur-
chase additional supplies or services under the contract
unless the agency head has determined that there is a rea-
sonable likelihood that the options will be exercised.”.

SEC. 1063. PROMPT NOTICE OF AWARD.

(2) SEALED BiID PRoCEDURES.—Subsection (c) of
section 303B of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 253b) is amended by add-
ing at the end the following: “Within 3 days after the date
of contract award, the agency head shall notify offerors
not awarded the contract that the contract has been
awarded.”.

(b) CoMPETITIVE PROPOSALS PROCEDURES.—Para-
graph (2) of section 303B(d) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253b(d)),
as redesignated by section 1061(b)(3)(B), is amended in

the second sentence by striking out ‘““shall promptly no-
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tify”” and inserting in lieu thereof *, within 3 days after
the date of contract award, shall notify”.
SEC. 1064. POST-AWARD DEBRIEFINGS.

Section 303B of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253b) is amend-
ed—

(1) by redesignating subsections (e) and (f) as
subsections (f) and (g), respectively; and
(2) by inserting after subsection (d) the follow-

ing new subsection (e):

“(e)(1) When a contract is awarded by an executive
agency on the basis of competitive proposals, an unsuc-
cessful offeror, upon written request received by the execu-
tive agency within 7 days after the date of contract award,
shall be debriefed and furnished the basis for the selection
decision and contract award. An employee of the executive
agency shall debrief the offeror within 7 days after receipt
of the request by the executive agency.

“(2) The debriefing shall provide the offeror with—

“(A) the executive agency’s evaluation of the
significant weak or deficient factors in the offeror’s
offer;

“(B) the overall evaluated cost of the offer of
the contractor awarded the contract and the overall

evaluated cost of the offer of the debriefed offeror;
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“(C) the overall ranking of all offers and the
total technical and cost scores of all offers;

“(D) a summary of the rationale for the award;

“(E) in the case of a proposal that incorporates
equipment that is a commercial item, the make and
model of the item incorporated in the offer of the
contractor awarded the contract; and

“(F) reasonable responses to questions posed by
the debriefed offeror as to whether source selection
procedures set forth in the solicitation, applicable
regulations, and other applicable authorities were
followed by the executive agency.

“(3) The debriefing may not include point-by-point

comparisons of the debriefed offeror’s offer with other of-
fers and may not disclose any information that is exempt
from disclosure under section 552 of title 5, United States

Code, including information relating to—

“(A) trade secrets;

“(B) privileged or confidential manufacturing
processes and techniques; and

“(C) commercial and financial information that
is privileged or confidential, including cost break-
downs, profit, indirect cost rates, and similar infor-

mation.
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“(4) Each solicitation for competitive proposals shall
include a statement that information described in para-
graph (2) may be disclosed in post-award debriefings.

“(5) If, within one year after the date of the contract
award and as a result of a successful procurement protest
or otherwise, the executive agency seeks to fulfill the re-
quirement under the contract either on the basis of a new
solicitation of offers or on the basis of the best and final
offers considered in the awarding of that contract, the
agency head shall provide each such offeror with—

“(A) all information provided in debriefings
under this paragraph regarding the offer of the con-
tractor awarded the contract; and

“(B) all comparable information with respect to
the original offerors.

“(6) The contracting officer shall include a summary
of the debriefing in the contract file.”.

SEC. 1065. PROTEST FILE.

Section 303B of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253b), as amend-
ed by section 1064(1), is further amended by adding at
the end the following:

“(h)(1) If, in the case of a solicitation for a contract
issued by, or an award or proposed award of a contract

by, an agency head, a protest is filed pursuant to the pro-
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cedures in subchapter V of chapter 35 of title 31, United

States Code, and an actual or prospective offeror so re-
quests, a file of the protest shall be established by the con-
tracting activity and reasonable access shall be provided
to actual or prospective offerors.

“(2) Information exempt from disclosure under sec-
tion 552 of title 5, United States Code, may be redacted
in a file established pursuant to paragraph (1) unless an
applicable protective order provides otherwise.

“(3) Regulations implementing this subsection shall
be consistent with the regulations regarding the prepara-
tion and submission of an agency’s protest file (the so-
called ‘rule 4 file’) for protests to the General Services
Board of Contract Appeals under the Contract Disputes
Act of 1978 (41 U.S.C. 601 et seq.).”.

SEC. 1066. AWARD OF COSTS AND FEES IN AGENCY SETTLE-
MENT OF PROTESTS.

Section 303B of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 253b), as amend-
ed by section 1066, is further amended by adding at the
end the following new subsection:

“(i) If, in connection with a protest, an agency head
determines that a solicitation, proposed award, or award
does not satisfy the requirements of law or regulation, the

agency head may take any action set out in subparagraphs
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(A) through (F) of section 3554(b)(1) of title 31, United

States Code.”.
Subpart C—Kinds of Contracts

SEC. 1071. AGENCY HEAD DETERMINATION REGARDING
USE OF COST TYPE OR INCENTIVE CON-
TRACT.

Section 304(b) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 254(b)) is amend-
ed by striking out the second sentence.

PART I1I—ACQUISITIONS GENERALLY
SEC. 1091. REPEAL OF REQUIREMENT FOR ANNUAL RE-
PORT ON COMPETITION.

Section 23 of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 419) is repealed.

Subtitle B—Truth in Negotiations
PART I—ARMED SERVICES ACQUISITIONS
SEC. 1201. STABILIZATION OF DOLLAR THRESHOLD OF AP-

PLICABILITY.

Section 2306a(a)(1)(A) of title 10, United States
Code, is amended—

(1) in clause (i), by striking out “and before

January 1, 1996,”; and

(2) in clause (ii), by striking out “‘or after De-

cember 31, 1995,”.
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1 SEC. 1202. EXCEPTIONS TO COST OR PRICING DATA RE-

2 QUIREMENTS.
3 Section 2306a(b) of title 10, United States Code, is

4 amended to read as follows:

5 “(b) ExcepTions.—(1) This section need not be ap-
6 plied to a contract or subcontract—
7 “(A) for which the price agreed upon is based
8 on—
9 “(i) adequate price competition;
10 “(i) established catalog or market prices
11 of commercial items or of services regularly
12 used for other than Government purposes, as
13 the case may be, that are sold in substantial
14 quantities to the general public; or
15 “(iit) prices set by law or regulation; or
16 “(B) in an exceptional case when the head of
17 the agency determines that the requirements of this
18 section may be waived and states in writing the rea-
19 sons for such determination.
20 “(2) This section need not be applied to a modifica-

21 tion of a contract or subcontract if—

22 “(A) the contract or subcontract being modified
23 IS one to which this section need not be applied by
24 reason of clause (i) or (ii) of paragraph (1)(A); and
25 “(B) the modification would not change the
26 contract or subcontract, as the case may be, from a
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contract or subcontract for the acquisition of a com-

mercial item to a contract or subcontract for the ac-

quisition of a noncommercial item.”.
SEC. 1203. LIMITATION ON AUTHORITY TO REQUIRE A SUB-
MISSION NOT OTHERWISE REQUIRED.

Section 2306a(c) of title 10, United States Code, is
amended by striking out “by subsection (a), such data
may nevertheless be required to be submitted by the head
of the agency if”” and inserting in lieu thereof ““by reason
of subsection (b), submission of such data may not be re-
quired unless”.

SEC. 1204. ADDITIONAL SPECIAL RULES FOR COMMERCIAL
ITEMS.

Section 2306a of title 10, United States Code, is
amended—

(1) by redesignating subsections (d), (e), (f),
and (g) as subsections (e), (f), (g), and (i), respec-
tively; and

(2) by inserting after subsection (c) the follow-
ing new subsection (d):

“(d) ADDITIONAL EXCEPTION PROVISIONS REGARD-
ING COMMERCIAL ITEMS.—(1) To the maximum extent
practicable, the head of an agency shall—

“(A) conduct procurements of commercial items

on a competitive basis; and
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“(B) exercise the authority provided in sub-
section (b)(1)(A) to exempt the contracts and sub-
contracts under such procurements from the require-
ments of subsection (a).

“(2) In any case in which it is not practicable to con-
duct a procurement of a commercial item on a competitive
basis and the procurement is not covered by an exception
in subsection (b), the contracting officer may nonetheless
exempt a contract or subcontract under the procurement
from the requirements of subsection (a) if—

“(A) in accordance with regulations implement-
ing this paragraph, the offeror, contractor, or sub-
contractor, as the case may be, provides the con-
tracting officer with information on the price
charged by such offeror, contractor, or subcontractor
for the same or similar products in the commercial
marketplace; and

“(B) the contracting officer determines in writ-
ing that the information provided is adequate for
evaluating the reasonableness of the price of the con-
tract or subcontract.

“(3)(A) The Government shall be entitled to a reduc-
tion in price and the return of any overpayment, with in-

terest, if an offeror, contractor, or subcontractor provides
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materially inaccurate or misleading information to the
contracting officer pursuant to paragraph (2).

“(B) Nothing in subparagraph (A) is intended to pre-
clude the head of an agency from negotiating any contract
clause that provides additional price adjustment authority
for the protection of the Government’s interest in specific
types of contracts, including multiple ordering agree-
ments.

“(4)(A) The head of an agency shall have the right
to examine all information provided by an offeror, contrac-
tor, or subcontractor pursuant to paragraph (2) and all
books and records of such offeror, contractor, or sub-
contractor that directly relate to such information in order
to determine whether such information is materially inac-
curate or misleading.

“(B) The right under subparagraph (A) shall expire
3 years after the date of award of the contract, or 3 years
after the date of the modification of the contract, with
respect to which the information was provided.”.

SEC. 1205. RIGHT OF UNITED STATES TO EXAMINE CON-
TRACTOR RECORDS.

Section 2306a of title 10, United States Code, is
amended by striking out subsection (g), as redesignated
by section 1204(1), and inserting in lieu thereof the fol-

lowing:
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“(9) RigHT oF UNITED STATES To ExXAMINE CON-
TRACTOR RECORDS.—For the purpose of evaluating the
accuracy, completeness, and currency of cost or pricing
data required to be submitted by this section, the head
of an agency shall have the rights provided by section
2313 of this title.”.

SEC. 1206. REQUIRED REGULATIONS.

Section 2306a of title 10, United States Code, as
amended by sections 1204 and 1205, is further amended
by inserting after subsection (g) the following new sub-
section:

“(h) REQUIRED REGULATIONS.—(1) The Secretary
of Defense shall prescribe regulations identifying the type
of procurements for which contracting officers should con-
sider requiring the submission of certified cost or pricing
data under this section.

“(2) The Secretary also shall prescribe regulations
concerning the types of information that offerors must
submit for a contracting officer to consider in determining
whether the price of a procurement to the Government is
fair and reasonable when certified cost or pricing data are
not required to be submitted under this section because
the price of the procurement to the United States is not
expected to exceed $500,000. Such information, at a mini-

mum, shall include appropriate information on the prices
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at which such offeror has previously sold the same or simi-
lar products.”.
SEC. 1207. CONSISTENCY OF TIME REFERENCES.

Section 2306a of title 10, United States Code, as
amended by section 1204, is further amended—

(1) in subparagraphs (A)(ii) and (B)(ii) of sub-
section (e)(4), by inserting “‘or, if applicable consist-
ent with paragraph (1)(B), another date agreed
upon between the parties” after “‘(or price of the
modification)’’; and

(2) in subsection (i), by inserting “‘or, if appli-
cable consistent with subsection (d)(1)(B), another
date agreed upon between the parties” after “(or the
price of a contract modification)”.

SEC. 1208. REPEAL OF SUPERSEDED PROVISION.
Subsection (c) of section 803 of Public Law 101-510
(10 U.S.C. 2306a note) is repealed.
PART II—CIVILIAN AGENCY ACQUISITIONS
SEC. 1251. REVISION OF CIVILIAN AGENCY PROVISIONS TO
ENSURE UNIFORM TREATMENT OF COST OR
PRICING DATA.
() IN GENERAL.—Title 11l of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 251

et seq.) is amended—
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1 (1) in section 304, by striking out subsection
2 (d); and

3 (2) by inserting after section 304 the following
4 new section:

5 ““COST OR PRICING DATA: TRUTH IN NEGOTIATIONS

6 “Sec. 304A. (a) REQUIRED CosT OR PRICING DATA
7 AND CERTIFICATION.—(1) An agency head shall require
8 offerors, contractors, and subcontractors to make cost or
9 pricing data available as follows:
10 “(A) An offeror for a prime contract under this
11 title to be entered into using procedures other than
12 sealed-bid procedures shall be required to submit
13 cost or pricing data before the award of a contract
14 if—

15 “(i) in the case of a prime contract entered
16 into after the date of the enactment of the Fed-
17 eral Acquisition Streamlining Act of 1993, the
18 price of the contract to the United States is ex-
19 pected to exceed $500,000; and
20 “(if) in the case of a prime contract en-
21 tered into on or before the date of the enact-
22 ment of the Federal Acquisition Streamlining
23 Act of 1993, the price of the contract to the
24 United States is expected to exceed $100,000.
25 “(B) The contractor for a prime contract under
26 this chapter shall be required to submit cost or pric-
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ing data before the pricing of a change or modifica-

tion to the contract if—

“(i) in the case of a change or modification
made to a prime contract referred to in sub-
paragraph (A)(i), the price adjustment is ex-
pected to exceed $500,000;

“(ii) in the case of a change or modifica-
tion made to a prime contract that was entered
into on or before the date of the enactment of
the Federal Acquisition Streamlining Act of
1993, and that has been modified pursuant to
paragraph (6), the price adjustment is expected
to exceed $500,000; and

“(ii1) in the case of a change or modifica-
tion not covered by clause (i) or (ii), the price
adjustment is expected to exceed $100,000.

“(C) An offeror for a subcontract (at any tier)

of a contract under this title shall be required to
submit cost or pricing data before the award of the
subcontract if the prime contractor and each higher-
tier subcontractor have been required to make avail-

able cost or pricing data under this section and—

“(i) in the case of a subcontract under a

prime contract referred to in subparagraph
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(A)(1), the price of the subcontract is expected

to exceed $500,000;

“(i) in the case of a subcontract entered
into under a prime contract that was entered
into on or before the date of the enactment of
the Federal Acquisition Streamlining Act of
1993, and that has been modified pursuant to
paragraph (6), the price of the subcontract is
expected to exceed $500,000; and

“(ii1) in the case of a subcontract not cov-
ered by clause (i) or (ii), the price of the sub-
contract is expected to exceed $100,000.

“(D) The subcontractor for a subcontract cov-

ered by subparagraph (C) shall be required to sub-
mit cost or pricing data before the pricing of a

change or modification to the subcontract if—

“(i) in the case of a change or modification
to a subcontract referred to in subparagraph
(©) (@) or (C)(ii), the price adjustment is ex-
pected to exceed $500,000; and

“(i) in the case of a change or modifica-
tion to a subcontract referred to in subpara-
graph (C)(iii), the price adjustment is expected
to exceed $100,000.
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“(2) A person required, as an offeror, contractor, or
subcontractor, to submit cost or pricing data under para-
graph (1) (or required by the agency head concerned to
submit such data under subsection (c)) shall be required
to certify that, to the best of the person’s knowledge and
belief, the cost or pricing data submitted are accurate,
complete, and current.

“(3) Cost or pricing data required to be submitted
under paragraph (1) (or under subsection (c)), and a cer-
tification required to be submitted under paragraph (2),
shall be submitted—

“(A) in the case of a submission by a prime
contractor (or an offeror for a prime contract), to
the contracting officer for the contract (or to a des-
ignated representative of the contracting officer); or

“(B) in the case of a submission by a sub-
contractor (or an offeror for a subcontract), to the
prime contractor.

“(4) Except as provided under subsection (b), this
section applies to contracts entered into by an agency head
on behalf of a foreign government.

“(5) For purposes of paragraph (1)(C), a contractor
or subcontractor granted a waiver under subsection (b)(2)
shall be considered as having been required to make avail-

able cost or pricing data under this section.
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“(6)(A) Upon the request of a contractor that was

required to submit cost or pricing data under paragraph
(1) in connection with a prime contract entered into on
or before the date of the enactment of the Federal Acquisi-
tion Streamlining Act of 1993, the agency head that en-
tered into such contract shall modify the contract to re-
flect subparagraphs (B)(ii) and (C)(ii) of paragraph (1).
All such modifications shall be made without requiring
consideration.

“(B) An agency head is not required to modify a con-
tract under subparagraph (A) if that agency head deter-
mines that the submission of cost or pricing data with re-
spect to that contract should be required under subsection
().

“(b) ExcepTions.—(1) This section need not be ap-
plied to a contract or subcontract—

“(A) for which the price agreed upon is based
on—

“(i) adequate price competition;

“(i) established catalog or market prices
of commercial items or of services regularly
used for other than Government purposes, as
the case may be, that are sold in substantial
quantities to the general public; or

“(iit) prices set by law or regulation; or
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“(B) in an exceptional case when the agency
head determines that the requirements of this sec-
tion may be waived and states in writing the reasons
for such determination.

“(2) This section need not be applied to a modifica-
tion of a contract or subcontract if—

“(A) the contract or subcontract being modified
IS one to which this section need not be applied by
reason of clause (i) or (ii) of paragraph (1)(A); and

“(B) the modification would not change the
contract or subcontract, as the case may be, from a
contract or subcontract for the acquisition of a com-
mercial item to a contract or subcontract for the ac-
quisition of a noncommercial item.

“(c) AUTHORITY To REQUIRE COST OR PRICING
DATA.—When cost or pricing data are not required to be
submitted by reason of subsection (b), submission of such
data may not be required unless the agency head deter-
mines that such data are necessary for the evaluation by
the agency of the reasonableness of the price of the con-
tract or subcontract. In any case in which the agency head
requires such data to be submitted under this subsection,
the agency head shall document in writing the reasons for

such requirement.
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“(d) ADDITIONAL EXCEPTION PROVISIONS REGARD-
ING COMMERCIAL ITEMS.—(1) To the maximum extent
practicable, an agency head shall—

“(A) conduct procurements of commercial items
on a competitive basis; and

“(B) exercise the authority provided in sub-
section (b)(1)(A) to exempt the contracts and sub-
contracts under such procurements from the require-
ments of subsection (a).

“(2) In any case in which it is not practicable to con-
duct a procurement of a commercial item on a competitive
basis and the procurement is not covered by an exception
in subsection (b), the contracting officer may nonetheless
exempt a contract or subcontract under the procurement
from the requirements of subsection (a) if—

“(A) in accordance with regulations implement-
ing this paragraph, the offeror, contractor, or sub-
contractor, as the case may be, provides the con-
tracting officer with information on the price
charged by such offeror, contractor, or subcontractor
for the same or similar products in the commercial
marketplace; and

“(B) the contracting officer determines in writ-

ing that the information provided is adequate for
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evaluating the reasonableness of the price of the con-

tract or subcontract.

“(3)(A) The Government shall be entitled to a reduc-
tion in price and the return of any overpayment, with in-
terest, if an offeror, contractor, or subcontractor provides
materially inaccurate or misleading information to the
contracting officer pursuant to paragraph (2).

“(B) Nothing in subparagraph (A) is intended to pre-
clude an agency head from negotiating any contract clause
that provides additional price adjustment authority for the
protection of the Government’s interest in specific types
of contracts, including multiple ordering agreements.

“(4)(A) An agency head shall have the right to exam-
ine all information provided by an offeror, contractor, or
subcontractor pursuant to paragraph (2) and all books
and records of such offeror, contractor, or subcontractor
that directly relate to such information in order to deter-

mine whether such information is materially inaccurate or

misleading.
“(B) The right under subparagraph (A) shall expire
3 years after the date of award of the contract, or 3 years

after the date of the modification of the contract, with
respect to which the information was provided.
“(e) PrICE REDUCTIONS FOR DEFECTIVE COST OR

PricING DATA.—(1)(A) A prime contract (or change or
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modification to a prime contract) under which a certificate
under subsection (a)(2) is required shall contain a provi-
sion that the price of the contract to the United States,
including profit or fee, shall be adjusted to exclude any
significant amount by which it may be determined by the
agency head that such price was increased because the
contractor (or any subcontractor required to make avail-
able such a certificate) submitted defective cost or pricing
data.

“(B) For the purposes of this section, defective cost
or pricing data are cost or pricing data which, as of the
date of agreement on the price of the contract (or another
date agreed upon between the parties), were inaccurate,
incomplete, or noncurrent. If for purposes of the preceding
sentence the parties agree upon a date other than the date
of agreement on the price of the contract, the date agreed
upon by the parties shall be as close to the date of agree-
ment on the price of the contract as is practicable.

“(2) In determining for purposes of a contract price
adjustment under a contract provision required by para-
graph (1) whether, and to what extent, a contract price
was increased because the contractor (or a subcontractor)
submitted defective cost or pricing data, it shall be a de-
fense that the United States did not rely on the defective

data submitted by the contractor or subcontractor.
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“(3) It is not a defense to an adjustment of the price

of a contract under a contract provision required by para-

graph (1) that—

“(A) the price of the contract would not have
been modified even if accurate, complete, and cur-
rent cost or pricing data had been submitted by the
contractor or subcontractor because the contractor
or subcontractor—

“(i) was the sole source of the property or
services procured; or

“(if) otherwise was in a superior bargain-
ing position with respect to the property or
services procured;

“(B) the contracting officer should have known
that the cost and pricing data in issue were defective
even though the contractor or subcontractor took no
affirmative action to bring the character of the data
to the attention of the contracting officer;

“(C) the contract was based on an agreement
between the contractor and the United States about
the total cost of the contract and there was no
agreement about the cost of each item procured
under such contract; or

“(D) the prime contractor or subcontractor did

not submit a certification of cost and pricing data

*S 1587 RIS



19
20
21
22
23
24
25

61

relating to the contract as required under subsection

(@)(2).

“(4)(A) A contractor shall be allowed to offset an
amount against the amount of a contract price adjustment
under a contract provision required by paragraph (1) if—

“(i) the contractor certifies to the contracting
officer (or to a designated representative of the con-
tracting officer) that, to the best of the contractor’s
knowledge and belief, the contractor is entitled to
the offset; and

“(i1) the contractor proves that the cost or pric-
ing data were available before the date of agreement
on the price of the contract (or price of the modi-
fication), or, if applicable consistent with paragraph
(1)(B), another date agreed upon between the par-
ties, and that the data were not submitted as speci-
fied in subsection (a)(3) before such date.

“(B) A contractor shall not be allowed to offset an
amount otherwise authorized to be offset under subpara-
graph (A) if—

“(i) the certification under subsection (a)(2)
with respect to the cost or pricing data involved was
known to be false when signed; or

“(i1) the United States proves that, had the cost

or pricing data referred to in subparagraph (A)(ii)
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been submitted to the United States before the date

of agreement on the price of the contract (or price
of the modification) or, if applicable under para-
graph (1)(B), another date agreed upon between the
parties, the submission of such cost or pricing data
would not have resulted in an increase in that price
in the amount to be offset.

“(f) INTEREST AND PENALTIES FOR CERTAIN OVER-
PAYMENTS.—(1) If the United States makes an overpay-
ment to a contractor under a contract with an executive
agency subject to this section and the overpayment was
due to the submission by the contractor of defective cost
or pricing data, the contractor shall be liable to the United
States—

“(A) for interest on the amount of such over-
payment, to be computed—

“(i) for the period beginning on the date
the overpayment was made to the contractor
and ending on the date the contractor repays
the amount of such overpayment to the United
States; and

“(ii) at the current rate prescribed by the
Secretary of the Treasury under section 6621

of the Internal Revenue Code of 1986; and
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“(B) if the submission of such defective data
was a knowing submission, for an additional amount
equal to the amount of the overpayment.

“(2) Any liability under this subsection of a contrac-
tor that submits cost or pricing data but refuses to submit
the certification required by subsection (a)(2) with respect
to the cost or pricing data shall not be affected by the
refusal to submit such certification.

“(g) RicHT oF UNITED STATES To EXAMINE CON-
TRACTOR REcoOrRDSs.—For the purpose of evaluating the
accuracy, completeness, and currency of cost or pricing
data required to be submitted by this section, the head
of an agency shall have the rights provided by section
304B(a)(2).

“(h) REQUIRED REGULATIONS.—(1) The head of
each executive agency shall prescribe regulations identify-
ing the type of procurements for which contracting officers
of that executive agency should consider requiring the sub-
mission of certified cost or pricing data under this section.

“(2) The agency head also shall prescribe regulations
concerning the types of information that offerors must
submit for a contracting officer to consider in determining
whether the price of a procurement to the Government is
fair and reasonable when certified cost or pricing data are

not required to be submitted under this section because
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the price of the procurement to the United States is not
expected to exceed $500,000. Such information, at a mini-
mum, shall include appropriate information on the prices
at which such offeror has previously sold the same or simi-
lar products.

“(i) CosT orR PRICING DATA DEFINED.—In this sec-
tion, the term ‘cost or pricing data’ means all facts that,
as of the date of agreement on the price of a contract
(or the price of a contract modification) or, if applicable
consistent with subsection (e)(1)(B), another date agreed
upon between the parties, a prudent buyer or seller would
reasonably expect to affect price negotiations significantly.
Such terms does not include information that is
judgmental, but does include the factual information from
which a judgment was derived.”.

(b) TaBLE OF CONTENTS.—The table of contents in
the first section of such Act is amended by inserting after

the item relating to section 2304 the following:

“Sec. 304A. Cost or pricing data: truth in negotiations.”.
SEC. 1252. REPEAL OF OBSOLETE PROVISION.

(a) REPEAL.—Section 303E of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 253e)

is repealed.
(b) CLERICAL AMENDMENT.—The table of contents
in the first section of such Act is amended by striking out

the item relating to section 303E.
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Subtitle C—Research and
Development
SEC. 1301. DELEGATION OF CONTRACTING AUTHORITY.
Section 2356 of title 10, United States Code, is
amended to read as follows:
“8§2356. Contracts: delegations
“(a) AuTHORITY.—The Secretary of a military de-
partment may delegate any authority under section 1584,
2353, or 2354 of this title to—
“(1) the Under Secretary of his department;
“(2) an Assistant Secretary of his department;
“(3) a Deputy Assistant Secretary of his de-
partment; or
“(4) except as provided in subsection (b), the
chief, and one assistant to the chief, of any technical
service, bureau, or office.
“(b) LimiTATION.—The authority of the Secretary of
a military department under section 2353(b)(3) of this
title may not be delegated to a person described in sub-
section (a)(4).”.
SEC. 1302. RESEARCH PROJECTS.
(2) AuTHORITY To CoNDucT Basic, ADVANCED,
AND ApPPLIED RESEARCH.—Section 2358 of title 10,

United States Code, is amended to read as follows:
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1 “8§2358. Research projects

2
3

“(a) AuTHORITY.—The Secretary of Defense or the

Secretary of a military department may engage in basic,

4 advanced, and applied research and development projects

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that—

“(1) are necessary to the responsibilities of
such Secretary’s department in the field of basic, ad-
vanced, and applied research and development; and

“(2) either—

“(A) relate to weapons systems and other
military needs; or

“(B) are of potential interest to such de-
partment.

“(b) AuTHORIZED MEANS.—The Secretary of De-

fense or the Secretary of a military department may per-

form research and development projects—

“(1) by contract, cooperative agreement, or
other transaction with, or by grant to, educational or
research institutions, private businesses, or other
agencies of the United States;

“(2) by using employees and consultants of the
Department of Defense; or

“(3) through one or more of the military de-
partments.

“(c) REQUIREMENT OF POTENTIAL MILITARY IN-

26 TEREST.—Funds appropriated to the Department of De-
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fense or to a military department may not be used to fi-
nance any research project or study unless the project or
study is, in the opinion of the Secretary of Defense or the
Secretary of that military department, respectively, of po-
tential interest to the Department of Defense or to such
military department, respectively.”.
(b) AUTHORITY RELATED TO ADVANCED RESEARCH
PROJECTS.—
(1) REPEAL OF REDUNDANT AUTHORITY.—Sec-
tion 2371 of such title is amended—
(A) by striking out subsection (a);
(B) by redesignating subsections (b), (c),
(d), (e), (f), and (g) as subsections (a), (b), (c),
(d), (e), and (f), respectively;
(C) in subsection (a), as so redesignated—
(i) in paragraph (1), by striking out
“subsection (a)” and inserting in lieu
thereof “section 2358 of this title”’; and
(if) in paragraph (2), by striking out
“subsection (e)” and inserting in lieu
thereof “‘subsection (d)’’; and
(D) in subsection (e), as redesignated by

subparagraph (B)—
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(i) in paragraph (4), by striking out
“subsection (b)” and inserting in lieu
thereof “‘subsection (a)’’; and
(it) in paragraph (5), by striking out

“subsection (e)” and inserting in lieu

thereof “‘subsection (d)”.

(2) CONSISTENCY OF TERMINOLOGY.—SuUch
section, as amended by paragraph (1), is further
amended—

(A) in subsection (c)(1), by inserting “‘and
development” after ‘““‘research” both places it
appears;

(B) in subsections (d) and (e)(3), by strik-
Ing out “advanced research” and inserting in
lieu thereof “‘research and development”; and

(C) in subsection (e)(1), by striking out
“advanced research is” and inserting in lieu
thereof “‘research and development are”.

(c) REDUNDANT AND OBSOLETE AUTHORITY FOR
THE ARMY.—

(1) RePEAL.—Section 4503 of title 10, United
States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-

tions at the beginning of chapter 431 of such title
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iIs amended by striking out the item relating to sec-
tion 4503.

(d) REDUNDANT AND OBSOLETE AUTHORITY FOR

THE AIR FORCE.—

(1) RePEAL.—Section 9503 of title 10, United
States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 931 of such title
is amended by striking out the item relating to sec-

tion 9503.

SEC. 1303. ELIMINATION OF INFLEXIBLE TERMINOLOGY

REGARDING COORDINATION AND COMMU-
NICATION OF DEFENSE RESEARCH ACTIVI-
TIES.

Section 2364 of title 10, United States Code, is

amended—

(1) in subsection (b)(5), by striking out “‘mile-
stone 0, milestone I, and milestone Il decisions” and
inserting in lieu thereof “‘acquisition program deci-
sions’’; and

(2) in subsection (c), by striking out para-
graphs (2), (3), and (4) and inserting in lieu thereof
the following:

“(2) The term ‘acquisition program decisions’

has the meaning given such term in regulations pre-

*S 1587 RIS



70

1 scribed by the Secretary of Defense for the purposes
2 of this section.”.
3 Subtitle D—Procurement Protests
4 PART I—PROTESTS TO THE COMPTROLLER
5 GENERAL
6 SEC. 1401. REVIEW OF PROTESTS AND EFFECT ON CON-
7 TRACTS PENDING DECISION.
8 (a2) PERIODS FOR CERTAIN ACTIONS.—Section 3553
9 of title 31, United States Code, is amended—
10 (1) in subsection (b)—
11 (A) in paragraph (1), by striking out ‘“‘one
12 working day of” and inserting in lieu thereof
13 “one day after’’; and
14 (B) in paragraph (2)—
15 (i) in subparagraph (A), by striking
16 out “25 working days from” and inserting
17 in lieu thereof ““25 days after’”’; and
18 (ii) in subparagraph (C), by striking
19 out “10 working days from” and inserting
20 in lieu thereof ““25 days after’”’; and
21 (2) in subsection (c)(3), by striking out ‘““there-
22 after” and inserting in lieu thereof *‘after the mak-
23 ing of such finding”.
24 (b) REFERENCE TO HEAD OF CONTRACTING ACTIV-

25 1TYv.—Subsections (c)(2) and (e) of such section are
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amended by striking out ‘“*head of the procuring activity”
and inserting in lieu thereof “‘head of the contracting ac-
tivity”.

(c) SusPENSION OF PERFORMANCE.—Subsection (d)
of such section is amended to read as follows:

“(d)(1) A contractor awarded a Federal agency con-
tract may, during the period described in paragraph (5),
begin performance of the contract and engage in any relat-
ed activities that result in obligations being incurred by
the United States under the contract upon receipt from
the contracting officer responsible for the award of the
contract of an authorization to proceed with performance
of the contract.

“(2) The contracting officer may withhold an author-
ization to proceed with performance of the contract during
the period described in paragraph (5) if the contracting
officer determines in writing that—

“(A) a protest is likely to be filed; and
“(B) the immediate performance of the contract

IS not in the best interests of the United States.

“(3) Unless the contracting officer makes the deter-
minations described in paragraph (2), performance of the
contract may be authorized in the written notice of award
transmitted to the contractor pursuant to paragraph (3)

or (4)(B) of section 2305(b) of title 10 or subsection (c)
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or (d)(2) of section 303B of the Federal Property and Ad-

ministrative Services Act of 1949 (41 U.S.C. 253b), as
the case may be.

“(4)(A) If the Federal agency awarding the contract
receives notice of a protest in accordance with this section
during the period described in paragraph (5)—

“(i) the contracting officer may not authorize
performance of the contract to begin while the pro-
test is pending; or

“(i1) if contract performance was authorized in
accordance with paragraph (2) before receipt of the
notice, the contracting officer shall immediately di-
rect the contractor to cease performance under the
contract and to suspend any related activities that
may result in additional obligations being incurred
by the United States under that contract.

“(B) Performance and related activities suspended
pursuant to subparagraph (A)(ii) by reason of a protest
may not be resumed while the protest is pending.

“(C) The head of the contracting activity may au-
thorize the performance of the contract (notwithstanding
a protest of which the Federal agency has notice under
this section)—

“(i) upon a written finding that—
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“(1) performance of the contract is in the
best interests of the United States; or
“(11) urgent and compelling circumstances

that significantly affect interests of the United

1
2
3
4
5 States will not permit waiting for the decision
6 of the Comptroller General concerning the pro-
7 test; and
8 “(i1) after the Comptroller General is notified of
9 that finding.

10 “(5) The period referred to in paragraphs (2) and
11 (4)(A), with respect to a contract, is the period beginning
12 on the date of the contract award and ending on the later

13 of—

14 “(A) the date that is 10 days after the date of
15 the contract award; or

16 “(B) the date that is 7 days after the debriefing
17 date offered to an unsuccessful offeror for any de-
18 briefing that is requested and, when requested, is re-
19 quired.”.

20 SEC. 1402. DECISIONS ON PROTESTS.

21 () PEeErIODS FOR CERTAIN ACTIONS.—Section
22 3554(a) of title 31, United States Code, is amended—

23 (1) in paragraph (1), by striking out *“90 work-
24 ing days from” and inserting in lieu thereof *“125

25 days after’’;
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(2) in paragraph (2), by striking out “45 cal-
endar days from” and inserting *‘65 days after’’;

(3) by redesignating paragraph (3) as para-
graph (4); and

(4) by inserting after paragraph (2) the follow-
ing new paragraph (3):

“(3) An amendment that adds a new ground of pro-
test should be resolved, to the maximum extent prac-
ticable, within the time limit established under paragraph
(1) of this subsection for final decision of the initial pro-
test. If an amended protest cannot be resolved within such
time limit, the Comptroller General may resolve the
amended protest through the express option under para-
graph (2) of this subsection.”.

(b) GAO RECOMMENDATIONS ON PROTESTS.—

(1) IMPLEMENTATION OF RECOMMENDA-
TIONs.—Section 3554 of title 31, United States
Code, is amended—

(A) in subsection (b), by adding at the end
the following new paragraph:

“(3) If the Federal agency fails to implement fully
the recommendations of the Comptroller General under
this subsection with respect to a solicitation for a contract
or an award or proposed award of a contract within 60

days after receiving the recommendations, the head of the
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contracting activity responsible for that contract shall re-
port such failure to the Comptroller General not later than
5 working days after the end of such 60-day period.”;
(B) by striking out subsection (¢) and in-
serting in lieu thereof the following:

“(c)(1) If the Comptroller General determines that
a solicitation for a contract or a proposed award or the
award of a contract does not comply with a statute or reg-
ulation, the Comptroller General may recommend that the
Federal agency conducting the procurement pay to an ap-
propriate interested party the costs of—

“(A) filing and pursuing the protest, including
reasonable attorney’s fees and consultant and expert
witness fees; and

“(B) bid and proposal preparation.

“(2) No party may be paid, pursuant to a rec-
ommendation made under the authority of paragraph
(1)—

“(A) costs for consultant and expert witness
fees that exceed the rates provided under section
504(b)(1)(A) of title 5 for expert witnesses; or

“(B) costs for attorney’s fees that exceed the
rates provided for attorneys under section

504(b)(L1)(A) of title 5.
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“(3) If the Comptroller General recommends under
paragraph (1) that a Federal agency pay costs to an inter-
ested party, the Federal agency shall—

“(A) pay the costs promptly out of funds appro-
priated by section 1304 of this title for the payment
of judgments and reimburse that appropriation ac-
count out of available funds or out of additional
funds appropriated for such Federal agency to make
such reimbursement; or

“(B) if the Federal agency does not make such
payment, promptly report to the Comptroller Gen-
eral the reasons for the failure to follow the Comp-
troller General’s recommendation.

“(4) If the Comptroller General recommends under
paragraph (1) that a Federal agency pay costs to an inter-
ested party, the Federal agency and the interested party
shall attempt to reach an agreement on the amount of the
costs to be paid. If the Federal agency and the interested
party are unable to agree on the amount to be paid, the
Comptroller General may, upon the request of the inter-
ested party, recommend to the Federal agency the amount
of the costs that the Federal agency should pay.”; and

(C) by striking out subsection (e) and in-

serting in lieu thereof the following:
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“(e)(1) The Comptroller General shall report prompt-

ly to the Committee on Governmental Affairs and the
Committee on Appropriations of the Senate and to the

Committee on Government Operations and the Committee

1
2
3
4
5 on Appropriations of the House of Representatives any
6 case in which a Federal agency fails to implement fully
7 a recommendation of the Comptroller General under sub-
8 section (b) or (c). The report shall include—

9

“(A) a comprehensive review of the pertinent

10 procurement, including the circumstances of the fail-
11 ure of the Federal agency to implement a rec-
12 ommendation of the Comptroller General; and

13 “(B) a recommendation regarding whether, in
14 order to correct an inequity or to preserve the integ-
15 rity of the procurement process, the Congress should
16 consider—

17 “(i) private relief legislation;

18 “(i1) legislative rescission or cancellation of
19 funds;

20 “(ii1) further investigation by the Congress;
21 or

22 “(iv) other action.

23 “(2) Not later than January 31 of each year, the

24 Comptroller General shall transmit to the Congress a re-

25 port containing a summary of each instance in which a
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Federal agency did not fully implement a recommendation
of the Comptroller General under subsection (b) or (c)
during the preceding year. The report shall also describe
each instance in which a final decision in a protest was
not rendered within 125 days after the date the protest
is submitted to the Comptroller General.”.
(2) REQUIREMENT FOR PAYMENT IN ACCORD-
ANCE WITH PRIOR GAO DETERMINATIONS.—
Amounts to which the Comptroller General declared
an interested party to be entitled under section 3554
of title 31, United States Code, as in effect imme-
diately before the enactment of this Act, shall, if not
paid or otherwise satisfied by the Federal agency
concerned before the date of the enactment of this
Act, be paid promptly from the appropriation made
by section 1304 of such title for the payment of
judgments. The Federal agency shall reimburse that
appropriation account out of available funds or out
of additional funds appropriated for such Federal
agency to make such reimbursement. If the Federal
agency is unable to make the reimbursement out of
available funds, the head of such agency shall imme-
diately take such action as may be necessary to
transmit to Congress a request for an appropriation

of additional funds to make such reimbursement.
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(c) REFERENCE TO HEAD OF CONTRACTING ACTIV-
ITY.—Subsections (b)(2) and (d) of section 3554 of title
31, United States Code, are amended by striking out
“head of the procuring activity” and inserting in lieu
thereof “*head of the contracting activity”.

SEC. 1403. REGULATIONS.

(@) CoMpPUTATION OF PERIODS.—Section 3555 of
title 31, United States Code, is amended—

(1) by redesignating subsection (b) as sub-
section (d); and

(2) by inserting after subsection (a) the follow-
ing new subsection (b):

“(b) The procedures shall provide that, in the com-
putation of any period described in this subchapter—

“(1) the day of the act, event, or default from
which the designated period of time begins to run
not be included; and

“(2) the last day after such act, event, or de-
fault be included, unless—

“(A) such last day is a Saturday, a Sun-
day, or a legal holiday; or

“(B) in the case of a filing of a paper at
the General Accounting Office or a Federal
agency, such last day is a day on which weather

or other conditions make the General Account-
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ing Office or Federal agency inaccessible, in
which event the next day that is not a Satur-
day, Sunday, or legal holiday shall be in-
cluded.”.

(b) ELECTRONIC FILINGS AND DISSEMINATIONS.—
Such section, as amended by subsection (a), is further
amended by inserting after subsection (b) the following
new subsection:

“(c) The Comptroller General may prescribe proce-
dures for the electronic filing and dissemination of docu-
ments and information required under this subchapter. In
prescribing such procedures, the Comptroller General shall
consider the ability of all parties to achieve electronic ac-
cess to such documents and records.”.

(¢) REPEAL OF OBSOLETE DEADLINE.—Subsection
(a) of such section is amended by striking out ““Not later
than January 15, 1985, the” and inserting in lieu thereof
“The”.

PART Il—PROTESTS IN THE FEDERAL COURTS
SEC. 1421. NONEXCLUSIVITY OF REMEDIES.

Section 3556 of title 31, United States Code, is
amended by striking out “a district court of the United
States or the United States Claims Court” in the first sen-
tence and inserting in lieu thereof “the United States

Court of Federal Claims™.
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SEC. 1422. JURISDICTION OF THE UNITED STATES COURT

OF FEDERAL CLAIMS.

(2) CLAIMS AGAINST THE UNITED STATES AND BID
PrROTESTS.—Section 1491 of title 28, United States Code,
Is amended—

(1) by redesignating subsection (b) as sub-

section (d);

(2) in subsection (a)—

(A) by striking out “(a)(1)” and inserting
in lieu thereof “(a) CLAIMS AGAINST THE
UNITED STATES.—";

(B) in paragraph (2), by striking out “(2)
To” and inserting in lieu thereof “(b) REMEDY
AND RELIEF.—T0"’; and

(C) by striking out paragraph (3); and
(3) by inserting after subsection (b), as des-

ignated by paragraph (2)(B), the following new sub-

section (c):

“(c) BID ProTESTS.—(1) The United States Court
of Federal Claims has exclusive jurisdiction to render
judgment on an action by an interested party objecting
to a solicitation by a Federal agency for bids or proposals
for a proposed contract or to a proposed award or the
award of a contract. The court has jurisdiction to enter-
tain such an action without regard to whether suit is insti-

tuted before or after the contract is awarded.
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“(2) To afford relief in such an action, the court may
award any relief that the court considers proper, including
declaratory and injunctive relief.

“(3) In exercising jurisdiction under this subsection,
the court shall give due regard to the interests of national
defense and national security and the need for expeditious
resolution of the action.

“(4) The district courts of the United States do not
have jurisdiction of any action referred to in paragraph
(Q).”.

(b) CLERICAL AMENDMENTS.—

(1) SecTiON HEADING.—The heading of such
section is amended by inserting “BID PROTESTS;”
after “GENERALLY;”.

(2) TABLE OF sSecTioNs.—The table of sections
at the beginning of chapter 91 of title 28, United
States Code, is amended by striking out the item re-
lating to section 1491 and inserting in lieu thereof

the following:

“1491. Claims against United States generally; bid protests; actions involving
Tennessee Valley Authority.”.
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PART I1I—PROTESTS IN PROCUREMENTS OF

AUTOMATIC DATA PROCESSING
SEC. 1431. REVOCATION OF DELEGATIONS OF PROCURE-
MENT AUTHORITY.

Section 111(b)(3) of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 759(b)(3))
is amended by inserting after the third sentence the fol-
lowing: “The Administrator may revoke a delegation of
authority with respect to a particular contract before or
after award of the contract, except that the Administrator
may revoke a delegation after the contract is awarded only
when there is a finding of a violation of law or regulation
in connection with the contract award.”.

SEC. 1432. AUTHORITY OF THE GENERAL SERVICES ADMIN-
ISTRATION BOARD OF CONTRACT APPEALS.

The first sentence of section 111(f)(1) of the Federal
Property and Administrative Services Act of 1949 (40
U.S.C. 759(f)(1)) is amended to read as follows: “Upon
request of an interested party in connection with any pro-
curement that is subject to this section (including any
such procurement that is subject to delegation of procure-
ment authority), the board of contract appeals of the Gen-
eral Services Administration (hereafter in this subsection
referred to as the ‘board’) shall review, as provided in this

subsection, any decision by a Federal agency that is al-
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leged to violate a statute, a regulation, or the conditions
of a delegation of procurement authority.”.
SEC. 1433. PERIODS FOR CERTAIN ACTIONS.

(@) SUSPENSION OF PROCUREMENT AUTHORITY.—
Section 111(f) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 759(f)) is amended in
paragraph (3) by striking out subparagraph (A) and in-
serting in lieu thereof the following:

“(A)(i) If, with respect to an award of a contract,
the board receives notice of a protest under this subsection
within the period described in clause (ii), the board shall,
at the request of an interested party, hold a hearing to
determine whether the board should suspend the procure-
ment authority of the Administrator or the Administra-
tor’s delegation of procurement authority for the protested
procurement on an interim basis until the board can de-
cide the protest.

“(i1) The period referred to in clause (i) is the period
beginning on the date on which the contract is awarded
and ending at the end of the later of—

“(1) the tenth day after the date of contract
award; or

“(11) the seventh day after the debriefing date
offered to an unsuccessful offeror for any debriefing

that is requested and, when requested, is required.
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“(iii) The board shall hold the requested hearing

within 7 days after the date of the filing of the protest
or, in the case of a request for debriefing under the provi-
sions of section 2305(b)(5) of title 10, United States Code,
or section 303B(e) of this Act, within 7 days after the
later of the date of the filing of the protest or the date
of the debriefing.”.

(b) FINAL Decision.—Paragraph (4)(B) of such sec-
tion 111(f) is amended—

(1) by striking out “45 working days” and in-
serting in lieu thereof “*65 days’; and

(2) by adding at the end the following: *“An
amendment which adds a new ground of protest
should be resolved, to the maximum extent prac-
ticable, within the time limits established for resolu-
tion of the initial protest.”.

SEC. 1434. DISMISSALS OF PROTESTS.

Section 111(f)(4) of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 759(f)(4))
Is amended by striking out subparagraph (C) and insert-
ing in lieu thereof the following:

“(C) The board may dismiss a protest that the board
determines—

“(i) is frivolous;

“(i1) has been brought in bad faith; or
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“(ii1) does not state on its face a valid basis for
protest.”.
SEC. 1435. AWARD OF COSTS.

Section 111(f)(5) is amended by striking out sub-
paragraph (C) and inserting in lieu thereof the following:

“(C) Whenever the board makes such a determina-
tion, it may, in accordance with section 1304 of title 31,
United States Code, further declare an appropriate pre-
vailing party to be entitled to the cost of filing and pursu-
ing the protest (including reasonable attorney’s fees and
consultant and expert witness fees), and bid and proposal
preparation. However, no party may be declared entitled
to costs for consultant and expert witness fees that exceed
the rates provided under section 504(b)(1)(A) of title 5,
United States Code, for expert witnesses or to costs for
attorney’s fees that exceed the rates provided for attorneys
under section 504(b)(1)(A) of title 5, United States
Code.”.

SEC. 1436. DISMISSAL AGREEMENTS.

Section 111(f)(5) of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C. 759(f)(5))
Is amended by adding at the end the following new sub-
paragraphs:

“(D) Any agreement that provides for the dismissal

of a protest and involves a direct or indirect expenditure
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of appropriated funds shall be submitted to the board and

shall be made a part of the public record (subject to any
protective order considered appropriate by the board) be-
fore dismissal of the protest. If a Federal agency is a party
to a settlement agreement, the submission of the agree-
ment submitted to the board shall include a memorandum,
signed by the contracting officer concerned, that describes
in detail the procurement, the grounds for protest, the
Federal Government’s position regarding the grounds for
protest, the terms of the settlement, and the agency’s posi-
tion regarding the propriety of the award or proposed
award of the contract at issue in the protest.

“(E) Payment of amounts due from an agency under
subparagraph (C) or under the terms of a settlement
agreement under subparagraph (D) shall be made from
the appropriation made by section 1304 of title 31, United
States Code, for the payment of judgments. The Federal
agency concerned shall reimburse that appropriation ac-
count out of funds available for the procurement.”.

SEC. 1437. JURISDICTION OF DISTRICT COURTS.

Section 111(f)(6)(C) of the Federal Property and Ad-
ministrative  Services Act of 1949 (40 U.S.C.
759(f)(6)(C)) is amended by striking out “‘a district court
of the United States or the United States Claims Court”
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in the third sentence and inserting in lieu thereof *‘the
United States Court of Federal Claims”.
SEC. 1438. MATTERS TO BE COVERED IN REGULATIONS.

Section 111(f) of the Federal Property and Adminis-
trative Services Act of 1949 (40 U.S.C. 759(f)) is amend-
ed by striking out paragraph (8) and inserting in lieu
thereof the following:

“(7)(A) The board shall adopt and issue such rules
and procedures as may be necessary to the expeditious dis-
position of protests filed under the authority of this sub-
section.

“(B) The procedures shall provide that, in the com-
putation of any period described in this subsection—

“(i) the day of the act, event, or default from
which the designated period of time begins to run
not be included; and

“(i) the last day after such act, event, or de-
fault be included, unless—

“(1) such last day is a Saturday, a Sunday,
or a legal holiday; or

“(11) in the case of a filing of a paper at
the board, such last day is a day on which
weather or other conditions make the board or

Federal agency inaccessible, in which event the
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next day that is not a Saturday, Sunday, or
legal holiday shall be included.

“(C) The procedures may provide for electronic filing
and dissemination of documents and information required
under this subsection and in so providing shall consider
the ability of all parties to achieve electronic access to such
documents and records.

“(D) The procedures shall provide that if the board
expressly finds that a protest or a portion of a protest
Is frivolous or has not been brought or pursued in good
faith, or that any person has willfully abused the board’s
process during the course of a protest, the board may im-
pose appropriate sanctions. Such sanctions may include
the dismissal of the protest and an award to any other
party of costs (including reasonable attorneys’ fees not to
exceed the rates provided for pursuant to paragraph
(5)(C)) incurred as a result of such protest or conduct.”.
SEC. 1439. DEFINITIONS.

(a) ProTEST.—Section 111(f)(9)(A) of the Federal
Property and Administrative Services Act of 1949 (40
U.S.C. 759(f)(9)(A)) is amended to read as follows:

“(A) the term ‘protest’ means a written objec-

tion by an interested party—
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“(i) to a solicitation or other request by a
Federal agency for offers for a contract for the
procurement of property or services;

“(i) to the cancellation of such a solicita-
tion or other request;

“(iii) to an award or proposed award of
such a contract; or

“(iv) to a termination or cancellation of an
award of such a contract, if that termination or
cancellation is alleged to be based in whole or
in part on improprieties concerning the award
of the contract;”.

(b) PREVAILING PARTY.—Section 111(f)(9) of such
Act is amended by adding at the end the following new
subparagraph:

“(C) the term ‘prevailing party’, with respect to

a determination of the board under paragraph

(5)(B) that a challenged action of a Federal agency

violates a statute or regulation or the conditions of

a delegation of procurement authority issued pursu-

ant to this section, means a party that demonstrated

such violation.”.
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SEC. 1440. OVERSIGHT OF ACQUISITION OF AUTOMATIC

DATA PROCESSING EQUIPMENT BY FEDERAL
AGENCIES.

Section 111 of the Federal Property and Administra-
tive Services Act of 1949 (40 U.S.C. 759) is amended by
adding at the end the following new subsection:

“(h)(1) The Administrator shall collect and compile
data regarding the procurement of automatic data proc-
essing equipment under this section. The data collected
and compiled shall include, at a minimum, with regard to
each procurement the following:

“(A) The procuring agency.

“(B) The contractor.

“(C) The automatic data processing equipment
and services procured.

“(D) The manufacturer of the equipment pro-
cured.

“(E) The amount of the contract, to the extent
that the amount is not proprietary information.

“(F) The type of contract used.

“(G) The extent of competition for award.

“(H) Compatibility restrictions.

“(1) Significant modifications of the contract.

“(J) Contract price, to the extent that the price

IS not proprietary information.
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“(2) The head of each Federal agency shall report

to the Administrator in accordance with regulations issued
by the Administrator all information that the Adminis-
trator determines necessary in order to satisfy the require-
ments in paragraph (1).

“(3) The Administrator shall—

“(A) carry out a systematic, periodic review of
information received under this subsection;

“(B) use such information, as appropriate, to
determine the compliance of Federal agencies with
the requirements of this section; and

“(C) have the authority to suspend the delega-
tion to a Federal agency of authority to lease or pur-
chase automatic data processing equipment upon
any failure by the head of the Federal agency to re-
port to the Administrator in accordance with para-
graph (2).”.

Subtitle E—Definitions and Other
Matters
PART I—ARMED SERVICES ACQUISITIONS
SEC. 1501. DEFINITIONS.
Section 2302 of title 10, United States Code, is
amended—

(1) by striking out paragraphs (3), (4), (5), and

(N
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1 (2) by redesignating paragraph (6) as para-
2 graph (5); and

3 (3) by inserting after paragraph (2) the follow-
4 ing:

5 “(3) The terms ‘commercial item’, ‘full and
6 open competition’, ‘major system’,
7 ‘nondevelopmental item’, ‘procurement’, ‘procure-
8 ment system’, ‘responsible source’, ‘standards’, and
9 ‘technical data’, have the meanings given such terms

10 in section 4 of the Office of Federal Procurement
11 Policy Act (41 U.S.C. 403).

12 “(4) The term ‘simplified acquisition threshold’
13 has the meaning given that term in section 4 of the

14 Office of Federal Procurement Policy Act (41 U.S.C.

15 403), except that, in the case of any contract to be
16 awarded and performed, or purchase to be made,
17 outside the United States in support of a contin-
18 gency operation, the term means an amount equal to
19 two times the amount specified for that term in sec-

20 tion 4 of such Act.”.

21 SEC. 1502. DELEGATION OF PROCUREMENT FUNCTIONS.

22 (2) CONSOLIDATION OF DELEGATION AUTHORITY.—
23 Section 2311 of title 10, United States Code, is amended

24 to read as follows:
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“§2311. Delegation

“(a) IN GENERAL.—EXxcept to the extent expressly
prohibited by another provision of law, the head of an
agency may delegate, subject to his direction, to any other
officer or official of that agency, any power under this
chapter.

“(b) PROCUREMENTS FOR OR WITH OTHER AGEN-
CIES.—Subject to subsection (a), to facilitate the procure-
ment of property and services covered by this chapter by
each agency named in section 2303 of this title for any
other agency, and to facilitate joint procurement by those
agencies—

“(1) the head of an agency may, within his
agency, delegate functions and assign responsibilities
relating to procurement;

“(2) the heads of two or more agencies may by
agreement delegate procurement functions and as-
sign procurement responsibilities from one agency to
another of those agencies or to an officer or civilian
employee of another of those agencies; and

“(3) the heads of two or more agencies may
create joint or combined offices to exercise procure-
ment functions and responsibilities.

“(c) APPROVAL OF TERMINATIONS AND REDUCTIONS
OF JOINT AcqQuisITION PrRoGrRAMS.—(1) The Secretary

of Defense shall prescribe regulations that prohibit each
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military department participating in a joint acquisition
program approved by the Under Secretary of Defense for
Acquisition from terminating or substantially reducing its
participation in such program without the approval of the

Under Secretary.

“(2) The regulations shall include the following provi-

sions:

“(A) A requirement that, before any such ter-
mination or substantial reduction in participation is
approved, the proposed termination or reduction be
reviewed by the Joint Requirements Oversight Coun-
cil of the Department of Defense.

“(B) A provision that authorizes the Under
Secretary of Defense for Acquisition to require a
military department approved for termination or
substantial reduction in participation in a joint ac-
quisition program to continue to provide some or all
of the funding necessary for the acquisition program
to be continued in an efficient manner.”.

(b) CoNnFORMING REPEAL.—(1) Section 2308 of title

10, United States Code, is repealed.

(2) The table of sections at the beginning of chapter

23 137 of such title is amended by striking out the item relat-
24 ed to section 2308.
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SEC. 1503. DETERMINATIONS AND DECISIONS.

Section 2310 of title 10, United States Code, is
amended to read as follows:

“8§2310. Determinations and decisions

“(a) INDIVIDUAL OR CLASS DETERMINATIONS AND
DecisioNs AuTHORIZED.—Determinations and decisions
required to be made under this chapter by the head of
an agency may be made for an individual purchase or con-
tract or, except to the extent expressly prohibited by an-
other provision of law, for a class of purchases or con-
tracts. Such determinations and decisions are final.

“(b) WRITTEN FINDINGS REQUIRED.—(1) Each de-
termination or decision under section 2306(g)(1), 2307(c),
or 2313(c) of this title shall be based on a written finding
by the person making the determination or decision. The
finding shall set out facts and circumstances that support
the determination or decision.

“(2) Each finding referred to in paragraph (1) shall
be final. The head of the agency making such finding shall
maintain a copy of the finding for not less 6 years after
the date of the determination or decision.”.

SEC. 1504. UNDEFINITIZED CONTRACTUAL ACTIONS: RE-
STRICTIONS.

() CLARIFICATION OF LiMITATION.—Subsection (b)
of section 2326 of title 10, United States Code, is amend-
ed—
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(1) in the subsection caption, by striking out

“AND EXPENDITURE";

(2) in paragraph (1)(B), by striking out “or ex-
pended”;
(3) in paragraph (2), by striking out “‘expend”
and inserting in lieu thereof *“‘obligate”; and
(4) in paragraph (3)—
(A) by striking out “‘expended” and insert-
ing in lieu thereof *“‘obligated”’; and
(B) by striking out “‘expend” and inserting
in lieu thereof “obligate”.

(b) WAIVER AUTHORITY.—Such subsection is amend-
ed—

(1) by redesignating paragraph (4) as para-
graph (5); and
(2) by inserting after paragraph (3) the follow-

ing new paragraph (4):

“(4) The head of an agency may waive the provisions
of this subsection with respect to a contract of that agency
If such head of an agency determines that the waiver is
necessary in order to support a contingency operation.”.

(c) INAPPLICABILITY OF RESTRICTIONS TO CON-
TRACTS WITHIN THE SIMPLIFIED ACQUISITION THRESH-
oLD.—Section 2326(g)(1)(B) of title 10, United States

Code, is amended by striking out *“‘small purchase thresh-
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old” and inserting in lieu thereof “‘simplified acquisition

threshold”.

SEC. 1505. PRODUCTION SPECIAL TOOLING AND PRODUC-
TION SPECIAL TEST EQUIPMENT: CONTRACT
TERMS AND CONDITIONS.

(2) REPEAL.—Section 2329 of title 10, United States
Code, is repealed.

(b) TeEcHNICAL AMENDMENT.—The table of sections
at the beginning of chapter 137 of such title is amended
by striking out the item related to section 2329.

SEC. 1506. REGULATIONS FOR BIDS.

Section 2381(a) of title 10, United States Code, is
amended by striking out “(a) The Secretary’” and all that
follows through the end of paragraph (1) and inserting
in lieu thereof the following:

“(a) The Secretary of Defense or the Secretary of
a military department may—

“(1) prescribe regulations for the preparation,

submission, and opening of bids for contracts; and”.
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SEC. 1507. REPEAL OF EXECUTED REQUIREMENT RELAT-

ING TO CERTIFICATE OF INDEPENDENT
PRICE DETERMINATION IN CERTAIN DEPART-
MENT OF DEFENSE CONTRACT SOLICITA-
TIONS.
Section 821 of Public Law 101-189 (103 Stat. 1503)
IS repealed.
PART II—CIVILIAN AGENCY ACQUISITIONS
SEC. 1551. DEFINITIONS.
Section 309(c) of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 259(c)) is amend-

ed by striking out “‘and ‘supplies’” and inserting in lieu

thereof “ ‘supplies’, ‘commercial item’, ‘nondevelopmental
item’, and ‘simplified acquisition threshold’ .
SEC. 1552. DELEGATION OF PROCUREMENT FUNCTIONS.
Title 111 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 251 et seq.) is amended—
(1) by redesignating sections 309 and 310 as
sections 312 and 313, respectively; and
(2) by inserting after section 308 the following

new section 309:

“DELEGATION
“Sec. 309. (a) IN GENERAL.—EXxcept to the extent
expressly prohibited by another provision of law, an agen-

cy head may delegate, subject to his direction, to any other
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officer or official of that agency, any power under this

“(b) PROCUREMENTS FOR OR WITH OTHER AGEN-

CIES.—Subject to subsection (a), to facilitate the procure-
ment of property and services covered by this title by each
executive agency for any other executive agency, and to

facilitate joint procurement by those executive agencies—

“(1) an agency head may, within his executive
agency, delegate functions and assign responsibilities
relating to procurement;

“(2) the heads of two or more executive agen-
cies may by agreement delegate procurement func-
tions and assign procurement responsibilities from
one executive agency to another of those executive
agencies or to an officer or civilian employee of an-
other of those executive agencies; and

“(3) the heads of two or more executive agen-
cies may create joint or combined offices to exercise

procurement functions and responsibilities.”.

SEC. 1553. DETERMINATIONS AND DECISIONS.

Title 111 of the Federal Property and Administrative

22 Services Act of 1949 (41 U.S.C. 251 et seq.), as amended

23 by section 1552, is further amended by inserting after sec-

24 tion 309 the following new section 310:
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“DETERMINATIONS AND DECISIONS

“Sec. 310. (a) INDIVIDUAL OR CLASS DETERMINA-
TIONS AND DEcisioNs AuTHORIZED.—Determinations
and decisions required to be made under this title by an
agency head may be made for an individual purchase or
contract or, except to the extent expressly prohibited by
another provision of law, for a class of purchases or con-
tracts. Such determinations and decisions are final.

“(b) WRITTEN FINDINGS REQUIRED.—(1) Each de-
termination under section 305(c) shall be based on a writ-
ten finding by the person making the determination or de-
cision. The finding shall set out facts and circumstances
that support the determination or decision.

“(2) Each finding referred to in paragraph (1) shall
be final. The agency head making such finding shall main-
tain a copy of the finding for not less 6 years after the
date of the determination or decision.”.

SEC. 1554. UNDEFINITIZED CONTRACTUAL ACTIONS: RE-
STRICTIONS.

Title 111 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 251 et seq.), as amended
by section 1553, is further amended by inserting after sec-

tion 310 the following new section:

“UNDEFINITIZED CONTRACTUAL ACTIONS: RESTRICTIONS
“Sec. 311. (a) IN GENERAL.—AN agency head may

not enter into an undefinitized contractual action unless
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the request to the agency head for authorization of the
contractual action includes a description of the anticipated
effect on requirements of the executive agency concerned
if a delay is incurred for purposes of determining contrac-
tual terms, specifications, and price before performance is
begun under the contractual action.

“(b) LIMITATIONS ON OBLIGATIONS OF FUNDS.—(1)
A contracting officer of an executive agency may not enter
into an undefinitized contractual action unless the con-
tractual action provides for agreement upon contractual
terms, specifications, and price by the earlier of—

“(A) the end of the 180-day period beginning
on the date on which the contractor submits a quali-
fying proposal (as defined in subsection (f)) to de-
finitize the contractual terms, specifications, and
price; or

“(B) the date on which the amount of funds ob-
ligated under the contractual action is equal to more
than 50 percent of the negotiated overall ceiling
price for the contractual action.

“(2) Except as provided in paragraph (3), the con-
tracting officer for an undefinitized contractual action
may not obligate with respect to such contractual action
an amount that is equal to more than 50 percent of the

negotiated overall ceiling price until the contractual terms,
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specifications, and price are definitized for such contrac-
tual action.

“(3) If a contractor submits a qualifying proposal (as
defined in subsection (f)) to definitize an undefinitized
contractual action before an amount equal to more than
50 percent of the negotiated overall ceiling price is obli-
gated on such action, the contracting officer for such ac-
tion may not obligate with respect to such contractual ac-
tion an amount that is equal to more than 75 percent of
the negotiated overall ceiling price until the contractual
terms, specifications, and price are definitized for such
contractual action.

“(4) This subsection does not apply to an
undefinitized contractual action for the purchase of initial
spares.

“(c) INcrLusioN oOF NON-URGENT REQUIRE-
MENTS.—Requirements for spare parts and support
equipment that are not needed on an urgent basis may
not be included in an undefinitized contractual action for
spare parts and support equipment that are needed on an
urgent basis unless the agency head approves such inclu-
sion as being—

“(1) good business practice; and

“(2) in the best interests of the United States.
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“(d) MobDIFICATION OF ScorPe.—The scope of an
undefinitized contractual action under which performance
has begun may not be modified unless the agency head
approves such modification as being—

“(1) good business practice; and

“(2) in the best interests of the United States.
“(e) ALLowABLE PrRoFIT.—AnN agency head shall en-

sure that the profit allowed on an undefinitized contrac-
tual action for which the final price is negotiated after
a substantial portion of the performance required is com-
pleted reflects—

“(1) the possible reduced cost risk of the con-
tractor with respect to costs incurred during per-
formance of the contract before the final price is ne-
gotiated; and

“(2) the reduced cost risk of the contractor
with respect to costs incurred during performance of
the remaining portion of the contract.

“(f) DEFINITIONS.—IN this section:

“(1) The term ‘undefinitized contractual action’
means a new procurement action entered into by an
agency head for which the contractual terms, speci-
fications, or price are not agreed upon before per-

formance is begun under the action. Such term does
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1 not include contractual actions with respect to the
2 following:

3 “(A) Purchases in an amount not in excess
4 of the amount of the simplified acquisition
5 threshold.

6 “(B) Congressionally mandated long-lead
7 procurement contracts.

8 “(2) The term ‘qualifying proposal’ means a
9 proposal that contains sufficient information to en-
10 able the agency head concerned to conduct complete
11 and meaningful audits of the information contained
12 in the proposal and of any other information that
13 the agency head is entitled to review in connection
14 with the contract, as determined by the contracting
15 officer.”.

16 sEC. 1555. REPEAL OF AMENDMENTS TO UNCODIFIED

17 TITLE.

18 The following provisions of law are repealed:

19 (1) Section 532 of Public Law 101-509 (104
20 Stat. 1470) and the matter set out in quotes in that
21 section.

22 (2) Section 529 of Public Law 102-393 (106

23 Stat. 1761) and the matter inserted and added by
24 that section.
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1 TITLE II—CONTRACT

2 ADMINISTRATION

3 Subtitle A—Contract Payment

4 PART I—ARMED SERVICES ACQUISITIONS

5 SEC. 2001. CONTRACT FINANCING.

6 (2) REORGANIZATION OF PRINCIPAL AUTHORITY
7 PRrovisioN.—Section 2307 of title 10, United States
8 Code, is amended—

9 (1) by striking out the section heading and in-
10 serting in lieu thereof the following:

11 “§2307. Contract financing”;

12 (2) by striking out ““(a) The head of an agency”
13 and inserting in lieu thereof *(b) PAYMENT Au-
14 THORITY.—The head of an agency’’;

15 (3) by striking out *“(b) Payments” and insert-
16 ing in lieu thereof **(c) PAYMENT AMOUNT.—Pay-
17 ments’’;

18 (4) by striking out “(c) Advance payments’ and
19 inserting in lieu thereof *(d) SECURITY FOR AD-
20 VANCE PAYMENTS.—Advance payments’;

21 (5) by striking out “(d)(1) The Secretary of
22 Defense” and inserting in lieu thereof ““(e¢) ConDI-
23 TIONS FOR PROGRESS PAYMENTS.—(1) The Sec-
24 retary of Defense”’; and
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(6) by striking out “(e)(1) In any case” and in-
serting in lieu thereof *“(g) AcTiON IN CASE OF

FrAauD.—(1) In any case’.

(b) FINANCING PoLicy.—Such section, as amended
by subsection (a), is further amended by inserting after
the section heading the following new subsection (a):

“(a) PoLicy.—Payments authorized under this sec-
tion and made for financing purposes should be made peri-
odically and in a timely manner to facilitate contract per-
formance while protecting the security interests of the
Government. Government financing shall be provided only
to the extent necessary to ensure prompt and efficient per-
formance and only after the availability of private financ-
ing is considered. A contractor’s use of funds received as
contract financing and the contractor’s financial condition
shall be monitored. If the contractor is a small business
concern, special attention shall be given to meeting the
contractor’s financial need.”.

(c) TErRmMINOLOGY CORRECTION.—Such section, as
amended by subsection (a)(2), is further amended in sub-
section (b)(2) by striking out ““bid”".

(d) EFFecTive DATE oOF LIEN RELATED TO AD-
VANCE PAYMENTS.—Such section, as amended by sub-
section (a)(4), is further amended in subsection (d) by in-

serting before the period at the end of the third sentence
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the following: ““and is effective immediately upon the first
advancement of funds without filing, notice, or any other
action by the United States”.

(e) CoNDITIONS FOR PROGRESS PAYMENTS.—Such
section, as amended by subsection (a)(5), is further
amended in subsection (e)—

(1) in the first sentence of paragraph (1), by
striking out ‘“work, which” and all that follows
through *‘accomplished’” and inserting in lieu thereof
“work accomplished that meets standards estab-
lished under the contract”; and

(2) by striking out paragraph (3) and inserting
in lieu thereof the following:

“(3) This subsection applies to a contract for an
amount equal to or greater than the simplified acquisition
threshold.”.

() NAvY CoNTRACTS.—Such section, as amended by
subsection (a)(5), is further amended by inserting after
subsection (e) the following new subsection (f):

“(f) CERTAIN NAVY CONTRACTS.—(1) The Secretary
of the Navy shall provide that the rate for progress pay-
ments on any contract awarded by the Secretary for re-
pair, maintenance, or overhaul of a naval vessel shall be

not less than—

*S 1587 RIS



© 00O N O 0o B~ W N PP

N NN NN R P R R R R RR R e
5E W N P O © 0 N O U0 M W N B O

109

“(A) 95 percent, in the case of firms considered
to be small businesses; and
“(B) 90 percent, in the case of all other firms.

“(2) The Secretary of the Navy may advance to pri-
vate salvage companies such funds as the Secretary con-
siders necessary to provide for the immediate financing
of salvage operations. Advances under this paragraph shall
be made on terms that the Secretary considers adequate
for the protection of the United States.

“(3) The Secretary of the Navy shall ensure that,
when partial, progress, or other payments are made under
a contract for construction or conversion of a naval vessel,
the United States is secured by a lien upon work in
progress and on property acquired for performance of the
contract on account of all payments so made. The lien is
paramount to all other liens.”.

(g) CONFORMING AND CLERICAL AMENDMENTS.—

(1) Cross REFERENCE.—Such section, as
amended by subsection (@), is further amended in
subsections (c¢) and (d) by striking out “‘subsection

(a)” and inserting in lieu thereof *‘subsection (b)”.

(2) TABLE OF CONTENTS.—The table of sec-

tions at the beginning of chapter 137 of title 10,

United States Code, is amended by striking out the
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item relating to section 2307 and inserting in lieu

thereof the following:

“2307. Contract financing.”.
(h) REPEAL OF SUPERSEDED PROVISIONS.—
(1) PROGRESS PAYMENTS UNDER CERTAIN
NAVY CONTRACTS.—

(A) RepeaL.—Section 7312 of title 10,
United States Code, is repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 633 of such
title is amended by striking out the item relat-
ing to section 7312.

(2) ADVANCEMENT OF PAYMENTS FOR NAVY
SALVAGE OPERATIONS.—

(A) REPEAL.—Section 7364 of such title is
repealed.

(B) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 637 of such
title is amended by striking out the item relat-
ing to section 7364.

(3) PARTIAL PAYMENTS UNDER NAVY CON-
TRACTS—

(A) REPEAL.—Section 7521 of such title is
repealed.

(B) CLERICAL AMENDMENT.—The table of

sections at the beginning of chapter 645 of such

*S 1587 RIS



© 00 N O 0o B~ W N PP

I R N T L i < =
© © 0 N o o~ W N B O

N N
N B

N N N
o b~ W

111

title is amended by striking out the item relat-
ing to section 7521.
(4) NAVY RESEARCH CONTRACTS.—Section

7522 of title 10, United States Code, is amended—

(A) by striking out subsection (b); and
(B) by redesignating subsection (c) as sub-
section (b).
SEC. 2002. CONTRACTS: VOUCHERING PROCEDURES.

(a) REPEAL.—Section 2355 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections
at the beginning of chapter 139 of such title is amended
by striking out the item relating to section 2355.

PART II—CIVILIAN AGENCY ACQUISITIONS
SEC. 2051. CONTRACT FINANCING.

(@) REORGANIZATION OF PRINCIPAL AUTHORITY
ProvisioN.—Section 305 of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 255) is
amended—

(1) by striking out the section heading and in-

serting in lieu thereof the following:

““CONTRACT FINANCING',
(2) by striking out “(a) Any executive agency”
and inserting in lieu thereof *(b) PAYMENT Au-

THORITY.—ANY executive agency”;
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(3) by striking out “(b) Payments” and insert-
ing in lieu thereof *‘(c) PAYMENT AMOUNT.—Pay-
ments’’; and
(4) by striking out *“(c) Advance payments’ and
inserting in lieu thereof *(d) SECURITY FOR AD-

VANCE PAYMENTS.—Advance payments”.

(b) FINANCING PoLicy.—Such section, as amended
by subsection (a), is further amended by inserting after
the section heading the following new subsection (a):

“(a) PoLicy.—Payments authorized under this sec-
tion and made for financing purposes should be made peri-
odically and in a timely manner to facilitate contract per-
formance while protecting the security interests of the
Government. Government financing shall be provided only
to the extent necessary to ensure prompt and efficient per-
formance and only after the availability of private financ-
ing is considered. A contractor’s use of funds received as
contract financing and the contractor’s financial condition
shall be monitored. If the contractor is a small business
concern, special attention shall be given to meeting the
contractor’s financial need.”.

(c) TErRmMINOLOGY CORRECTION.—Such section, as
amended by subsection (a)(2), is further amended in sub-

section (b)(2) by striking out ““bid”’.
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(d) EFFecTive DATE OF LIEN RELATED TO AD-
VANCE PAYMENTS.—Such section, as amended by sub-
section (a)(4), is further amended in subsection (d) by in-
serting before the period at the end of the third sentence
the following: “and is effective immediately upon the first
advancement of funds without filing, notice, or any other
action by the United States”.

(e) RevisioN oF CIVILIAN AGENCY PRrovisioN To
ENSURE UNIFORM REQUIREMENTS FOR PROGRESS PAY-
MENTS.—

(1) IN GENERAL.—Such section, as amended by
subsection (@), is further amended by adding at the
end the following:

“(e) CONDITIONS FOR PROGRESS PAYMENTS.—(1)
The agency head shall ensure that any payment for work
in progress (including materials, labor, and other items)
under a contract of an executive agency that provides for
such payments is commensurate with the work accom-
plished that meets standards established under the con-
tract. The contractor shall provide such information and
evidence as the agency head determines necessary to per-
mit the agency head to carry out the preceding sentence.

“(2) The agency head shall ensure that progress pay-
ments referred to in paragraph (1) are not made for more

than 80 percent of the work accomplished under the con-
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tract so long as the agency head has not made the contrac-
tual terms, specifications, and price definite.

“(3) This subsection applies to a contract for an
amount equal to or greater than the simplified acquisition
threshold.

“(f) AcTioN IN CAase oF FrRaub.—(1) In any case
in which the remedy coordination official of an executive
agency finds that there is substantial evidence that the
request of a contractor for advance, partial, or progress
payment under a contract awarded by that executive agen-
cy is based on fraud, the remedy coordination official shall
recommend that the agency head reduce or suspend fur-
ther payments to such contractor.

“(2) An agency head receiving a recommendation
under paragraph (1) in the case of a contractor’s request
for payment under a contract shall determine whether
there is substantial evidence that the request is based on
fraud. Upon making such a determination, the agency
head may reduce or suspend further payments to the con-
tractor under such contract.

“(3) The extent of any reduction or suspension of
payments by an agency head under paragraph (2) on the
basis of fraud shall be reasonably commensurate with the
anticipated loss to the United States resulting from the

fraud.
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“(4) A written justification for each decision of the
agency head whether to reduce or suspend payments
under paragraph (2), and for each recommendation re-
ceived by the agency head in connection with such deci-
sion, shall be prepared and be retained in the files of the
executive agency.

“(5) Each agency head shall prescribe procedures to
ensure that, before the agency head decides to reduce or
suspend payments in the case of a contractor under para-
graph (2), the contractor is afforded notice of the pro-
posed reduction or suspension and an opportunity to sub-
mit matters to the head of the agency in response to such
proposed reduction or suspension.

“(6) Not later than 180 days after the date on which
an agency head reduces or suspends payments to a con-
tractor under paragraph (2), the remedy coordination offi-
cial of the executive agency shall—

“(A) review the determination of fraud on
which the reduction or suspension is based; and

“(B) transmit a recommendation to the agency
head whether the suspension or reduction should
continue.

“(7) Each agency head who receives recommenda-
tions made by a remedy coordination official of the execu-

tive agency to reduce or suspend payments under para-
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graph (2) during a fiscal year shall prepare for such year
a report that contains the recommendations, the actions
taken on the recommendations and the reasons for such
actions, and an assessment of the effects of such actions
on the Federal Government. Any such report shall be
available to any Member of Congress upon request.

“(8) An agency head may not delegate responsibilities
under this subsection to any person in a position below
level IV of the Executive Schedule.

“(9) In this subsection, the term ‘remedy coordina-
tion official’, with respect to an executive agency, means
the person or entity in that executive agency who coordi-
nates within that executive agency the administration of
criminal, civil, administrative, and contractual remedies
resulting from investigations of fraud or corruption related
to procurement activities.”.

(2) RELATIONSHIP TO PROMPT PAYMENT RE-
QUIREMENTS.—The amendments made by para-
graph (1) are not intended to impair or modify pro-
cedures required by the provisions of chapter 39 of
title 31, United States Code, and the regulations is-
sued pursuant to such provisions of law, that relate
to progress payment requests, as such procedures
are in effect on the date of the enactment of this

Act.
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(f) CONFORMING AND CLERICAL AMENDMENTS.—
(1) RerFereNce.—Section 305 of the Federal
Property and Administrative Services Act of 1949,
as amended by subsection (@), is further amended in
subsections (c¢) and (d) by striking out “‘subsection
(a)” and inserting in lieu thereof *‘subsection (b)”.
(2) TABLE OF CONTENTS.—The table of con-
tents in the first section of such Act is amended by
striking out the item relating to section 305 and in-

serting in lieu thereof the following:

““Sec. 305. Contract financing.”.
Subtitle B—Cost Principles

PART I—ARMED SERVICES ACQUISITIONS
SEC. 2101. ALLOWABLE CONTRACT COSTS.

(2) CoMPTROLLER GENERAL EVALUATION.—Sub-
section (I) of section 2324 of title 10, United States Code,
is amended to read as follows:

“(D(1) The Comptroller General shall periodically
evaluate the implementation of this section by the Sec-
retary of Defense. Such evaluation shall consider the ex-
tent to which—

“(A) the implementation is consistent with con-
gressional intent;

“(B) the implementation achieves the objective
of eliminating unallowable costs charged to covered

contracts; and
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“(C) the implementation (as well as the provi-
sions of this section and the regulations prescribed
under this section) could be improved or strength-
ened.

“(2) The Comptroller General shall submit to the
Committees on Armed Services and the Committees on
Appropriations of the Senate and House of Representa-
tives a report on such evaluation within 90 days after pub-
lication by the Secretary of Defense in the Federal Reg-
ister of regulations that make substantive changes in regu-
lations pertaining to allowable costs under covered con-
tracts.”.

(b) CovereD CONTRACT DEFINED.—Subsection (m)
of such section is amended to read as follows:

“(m) In this section, the term ‘covered contract’
means a contract for an amount in excess of $500,000
that is entered into by the Department of Defense, except
that such term does not include a fixed-price contract
without cost incentives.”.

SEC. 2102. CONTRACT PROFIT CONTROLS DURING EMER-
GENCY PERIODS.
(2) REPEAL.—Section 2382 of title 10, United States

Code, is repealed.
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(b) CLErRICAL AMENDMENT.—The table of sections
at the beginning of chapter 141 of such title is amended
by striking out the item relating to section 2382.

PART II—CIVILIAN AGENCY ACQUISITIONS
SEC. 2151. ALLOWABLE CONTRACT COSTS.

(2) RevisioN oF CIVILIAN AGENCY PRrovisiON To
ENSURE UNIFORM TREATMENT OF CONTRACT COSTS.—
Section 306 of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 256) is amended to read

as follows:

“ALLOWABLE COSTS

“Sec. 306. (a) INDIRECT CosT THAT VIOLATES A
FAR CosT PrINCIPLE.—The head of an executive agency
shall require that a covered contract provide that if the
contractor submits to the executive agency a proposal for
settlement of indirect costs incurred by the contractor for
any period after such costs have been accrued and if that
proposal includes the submission of a cost which is unal-
lowable because the cost violates a cost principle in the
Federal Acquisition Regulation or an executive agency’s
supplement to the Federal Acquisition Regulation, the cost
shall be disallowed.

“(b) PENALTY FOR VIOLATION OF CosT PRIN-
cipLE.—(1) If the agency head determines that a cost
submitted by a contractor in its proposal for settlement

Is expressly unallowable under a cost principle referred to
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in subsection (a) that defines the allowability of specific
selected costs, the agency head shall assess a penalty
against the contractor in an amount equal to—

“(A) the amount of the disallowed cost allo-
cated to covered contracts for which a proposal for
settlement of indirect costs has been submitted; plus

“(B) interest (to be computed based on regula-
tions issued by the agency head) to compensate the
United States for the use of any funds which a con-
tractor has been paid in excess of the amount to
which the contractor was entitled.

“(2) If the agency head determines that a proposal
for settlement of indirect costs submitted by a contractor
includes a cost determined to be unallowable in the case
of such contractor before the submission of such proposal,
the agency head shall assess a penalty against the contrac-
tor in an amount equal to two times the amount of the
disallowed cost allocated to covered contracts for which a
proposal for settlement of indirect costs has been submit-
ted.

“(c) WAIVER OF PENALTY.—The agency head shall
prescribe regulations providing for a penalty under sub-
section (b) to be waived in the case of a contractor’s pro-

posal for settlement of indirect costs when—
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1 “(1) the contractor withdraws the proposal be-
2 fore the formal initiation of an audit of the proposal
3 by the Federal Government and resubmits a revised
4 proposal;

5 “(2) the amount of unallowable costs subject to

6 the penalty is insignificant; or

7 “(3) the contractor demonstrates, to the con-

8 tracting officer’s satisfaction, that—

9 “(A) it has established appropriate policies
10 and personnel training and an internal control
11 and review system that provide assurances that
12 unallowable costs subject to penalties are pre-
13 cluded from being included in the contractor’s
14 proposal for settlement of indirect costs; and
15 “(B) the unallowable costs subject to the
16 penalty were inadvertently incorporated into the
17 proposal.

18 “(d) AppLICABILITY OF CONTRACT DIsPUTES PRro-

19 cebURE TO DISALLOWANCE OF COST AND ASSESSMENT
20 oF PeENALTY.—AN action of an agency head under sub-
21 section (a) or (b)—

22 “(1) shall be considered a final decision for the
23 purposes of section 6 of the Contract Disputes Act
24 of 1978 (41 U.S.C. 605); and
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“(2) is appealable in the manner provided in
section 7 of such Act.

“(e) SpeciFic CosTs NoT ALLowaBLE.—(1) The

following costs are not allowable under a covered contract:

“(A) Costs of entertainment, including amuse-
ment, diversion, and social activities, and any costs
directly associated with such costs (such as tickets
to shows or sports events, meals, lodging, rentals,
transportation, and gratuities).

“(B) Costs incurred to influence (directly or in-
directly) legislative action on any matter pending be-
fore Congress or a State legislature.

“(C) Costs incurred in defense of any civil or
criminal fraud proceeding or similar proceeding (in-
cluding filing of any false certification) brought by
the United States where the contractor is found lia-
ble or had pleaded nolo contendere to a charge of
fraud or similar proceeding (including filing of a
false certification).

“(D) Payments of fines and penalties resulting
from violations of, or failure to comply with, Fed-
eral, State, local, or foreign laws and regulations, ex-
cept when incurred as a result of compliance with
specific terms and conditions of the contract or spe-

cific written instructions from the contracting officer
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authorizing in advance such payments in accordance
with applicable regulations of the agency head con-
cerned.

“(E) Costs of membership in any social, dining,
or country club or organization.

“(F) Costs of alcoholic beverages.

“(G) Contributions or donations, regardless of
the recipient.

“(H) Costs of advertising designed to promote
the contractor or its products.

“(1) Costs of promotional items and memora-
bilia, including models, gifts, and souvenirs.

“(J) Costs for travel by commercial aircraft
which exceed the amount of the standard commercial
fare.

“(K) Costs incurred in making any payment
(commonly known as a ‘golden parachute payment’)
which is—

“(i) in an amount in excess of the normal
severance pay paid by the contractor to an em-
ployee upon termination of employment; and

“(it) is paid to the employee contingent
upon, and following, a change in management
control over, or ownership of, the contractor or

a substantial portion of the contractor’s assets.
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“(L) Costs of commercial insurance that pro-
tects against the costs of the contractor for correc-
tion of the contractor’s own defects in materials or
workmanship.

“(M) Costs of severance pay paid by the con-
tractor to foreign nationals employed by the contrac-
tor under a service contract performed outside the
United States, to the extent that the amount of sev-
erance pay paid in any case exceeds the amount paid
in the industry involved under the customary or pre-
vailing practice for firms in that industry providing
similar services in the United States, as determined
under regulations prescribed by the agency head
concerned.

“(N) Costs of severance pay paid by the con-
tractor to a foreign national employed by the con-
tractor under a service contract performed in a for-
eign country if the termination of the employment of
the foreign national is the result of the closing of,
or the curtailment of activities at, a United States
facility in that country at the request of the govern-
ment of that country.

“(0) Costs incurred by a contractor in connec-

tion with any criminal, civil, or administrative pro-
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ceeding commenced by the United States or a State,

to the extent provided in subsection (k).

“(2)(A) Pursuant to regulations prescribed by the
head of the executive agency concerned and subject to the
availability of appropriations, the agency head, in award-
ing a covered contract, may waive the application of the
provisions of paragraphs (1)(M) and (1)(N) to that con-
tract if the agency head determines that—

“(i) the application of such provisions to the
contract would adversely affect the continuation of a
program, project, or activity that provides significant
support services for employees of the executive agen-
cy posted outside the United States;

“(il) the contractor has taken (or has estab-
lished plans to take) appropriate actions within the
contractor’s control to minimize the amount and
number of incidents of the payment of severance pay
by the contractor to employees under the contract
who are foreign nationals; and

“(ii1) the payment of severance pay is necessary
in order to comply with a law that is generally appli-
cable to a significant number of businesses in the
country in which the foreign national receiving the

payment performed services under the contract or is
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necessary to comply with a collective bargaining

agreement.

“(B) The head of the executive agency concerned
shall include in the solicitation for a covered contract a
statement indicating—

“(i) that a waiver has been granted under sub-
paragraph (A) for the contract; or

“(i1) whether the agency head will consider
granting such a waiver, and, if the agency head will
consider granting a waiver, the criteria to be used in
granting the waiver.

“(C) The agency head shall make the final determina-
tion regarding whether to grant a waiver under subpara-
graph (A) with respect to a covered contract before award
of the contract.

“(3) The head of each executive agency concerned
shall prescribe regulations to implement this section with
respect to contracts of that executive agency. Such regula-
tions may establish appropriate definitions, exclusions,
limitations, and qualifications.

“(f) REQUIRED REGULATIONS.—(1) The Federal Ac-
quisition Regulation referred to in section 25(c)(1) of the
Office of Federal Procurement Policy Act (41 U.S.C.
421(c)(1)) shall contain provisions on the allowability of

contractor costs. Such provisions shall define in detail and
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1 in specific terms those costs which are unallowable, in

2 whole or in part, under covered contracts. The regulations

3 shall, at a minimum, clarify the cost principles applicable

4 to contractor costs of the following:

5

6

7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25

“(A) Air shows.

“(B) Membership in civic, community, and pro-
fessional organizations.

“(C) Recruitment.

“(D) Employee morale and welfare.

“(E) Actions to influence (directly or indirectly)
executive branch action on regulatory and contract
matters (other than costs incurred in regard to con-
tract proposals pursuant to solicited or unsolicited
bids).

“(F) Community relations.

“(G) Dining facilities.

“(H) Professional and consulting services, in-
cluding legal services.

“(1) Compensation.

“(J) Selling and marketing.

“(K) Travel.

“(L) Public relations.

“(M) Hotel and meal expenses.

“(N) Expense of corporate aircraft.

“(0) Company-furnished automobiles.
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“(P) Advertising.

“(2) The Federal Acquisition Regulation shall require
that a contracting officer not resolve any questioned costs
until the contracting officer has obtained—

“(A) adequate documentation with respect to
such costs; and

“(B) the opinion of the executive agency’s con-
tract auditor on the allowability of such costs.

“(3) The Federal Acquisition Regulation shall pro-
vide that, to the maximum extent practicable, an executive
agency’s contract auditor be present at any negotiation or
meeting with the contractor regarding a determination of
the allowability of indirect costs of the contractor.

“(4) The Federal Acquisition Regulation shall require
that all categories of costs designated in the report of an
executive agency’s contract auditor as questioned with re-
spect to a proposal for settlement be resolved in such a
manner that the amount of the individual questioned costs
that are paid will be reflected in the settlement.

“(g) APPLICABILITY OF REQUIRED REGULATIONS.—
The regulations required to be prescribed under sub-
sections (e) and (f)(1) shall require, to the maximum ex-
tent practicable, that such regulations apply to all sub-

contractors of a covered contract.
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“(h) CoNTRACTOR CERTIFICATION REQUIRED.—(1)
A proposal for settlement of indirect costs applicable to
a covered contract shall include a certification by an offi-
cial of the contractor that, to the best of the certifying
official’s knowledge and belief, all indirect costs included
in the proposal are allowable. Any such certification shall
be in a form prescribed by the agency head concerned.

“(2) The agency head concerned may, in an excep-
tional case, waive the requirement for certification under
paragraph (1) in the case of any contract if the agency
head—

“(A) determines in such case that it would be
in the interest of the United States to waive such
certification; and

“(B) states in writing the reasons for that de-
termination and makes such determination available
to the public.

“(i) PENALTIES FOR SuBMISSION OF CosT KNOWN
AS NOT ALLOWABLE.—The submission to an executive
agency of a proposal for settlement of costs for any period
after such costs have been accrued that includes a cost
that is expressly specified by statute or regulation as being
unallowable, with the knowledge that such cost is unallow-

able, shall be subject to the provisions of section 287 of
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title 18, United States Code, and section 3729 of title 31,

United States Code.

“(j) CoNTRACTOR TO HAVE BURDEN OF PROOF.—
In a proceeding before a board of contract appeals, the
United States Court of Federal Claims, or any other Fed-
eral court in which the reasonableness of indirect costs for
which a contractor seeks reimbursement from the United
States is in issue, the burden of proof shall be upon the
contractor to establish that those costs are reasonable.

“(k) PROCEEDING CosTs NoT ArLLowaABLE.—(1)
Except as otherwise provided in this subsection, costs in-
curred by a contractor in connection with any criminal,
civil, or administrative proceeding commenced by the
United States or a State are not allowable as reimbursable
costs under a covered contract if the proceeding (A) re-
lates to a violation of, or failure to comply with, a Federal
or State statute or regulation, and (B) results in a disposi-
tion described in paragraph (2).

“(2) A disposition referred to in paragraph (1)(B) is
any of the following:

“(A) In the case of a criminal proceeding, a
conviction (including a conviction pursuant to a plea
of nolo contendere) by reason of the violation or fail-

ure referred to in paragraph (1).
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“(B) In the case of a civil or administrative
proceeding involving an allegation of fraud or similar
misconduct, a determination of contractor liability
on the basis of the violation or failure referred to in
paragraph (1).

“(C) In the case of any civil or administrative
proceeding, the imposition of a monetary penalty by
reason of the violation or failure referred to in para-
graph (1).

“(D) A final decision—

“(i) to debar or suspend the contractor,

“(ii) to rescind or void the contract, or

“(ii1) to terminate the contract for default,
by reason of the violation or failure referred to in

paragraph (1).

“(E) A disposition of the proceeding by consent
or compromise if such action could have resulted in
a disposition described in subparagraph (A), (B),
(C), or (D).

“(3) In the case of a proceeding referred to in para-
graph (1) that is commenced by the United States and
Is resolved by consent or compromise pursuant to an
agreement entered into by a contractor and the United
States, the costs incurred by the contractor in connection

with such proceeding that are otherwise not allowable as
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reimbursable costs under such paragraph may be allowed
to the extent specifically provided in such agreement.

“(4) In the case of a proceeding referred to in para-
graph (1) that is commenced by a State, the agency head
that awarded the covered contract involved in the proceed-
ing may allow the costs incurred by the contractor in con-
nection with such proceeding as reimbursable costs if the
agency head determines, under regulations prescribed by
such agency head, that the costs were incurred as a result
of (A) a specific term or condition of the contract, or (B)
specific written instructions of the agency.

“(5)(A) Except as provided in subparagraph (C),
costs incurred by a contractor in connection with a crimi-
nal, civil, or administrative proceeding commenced by the
United States or a State in connection with a covered con-
tract may be allowed as reimbursable costs under the con-
tract if such costs are not disallowable under paragraph
(1), but only to the extent provided in subparagraph (B).

“(B)(i) The amount of the costs allowable under sub-
paragraph (A) in any case may not exceed the amount
equal to 80 percent of the amount of the costs incurred,
to the extent that such costs are determined to be other-
wise allowable and allocable under the Federal Acquisition

Regulation.
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“(i1) Regulations issued for the purpose of clause (i)
shall provide for appropriate consideration of the complex-
ity of procurement litigation, generally accepted principles
governing the award of legal fees in civil actions involving
the United States as a party, and such other factors as
may be appropriate.

“(C) In the case of a proceeding referred to in sub-
paragraph (A), contractor costs otherwise allowable as re-
imbursable costs under this paragraph are not allowable
if (i) such proceeding involves the same contractor mis-
conduct alleged as the basis of another criminal, civil, or
administrative proceeding, and (ii) the costs of such other
proceeding are not allowable under paragraph (1).

“(6) In this subsection:

“(A) The term ‘proceeding’ includes an inves-
tigation.

“(B) The term ‘costs’, with respect to a pro-
ceeding—

“(i) means all costs incurred by a contrac-
tor, whether before or after the commencement
of any such proceeding; and

“(i1) includes—

“(I) administrative and clerical ex-

penses;
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“(11) the cost of legal services, includ-
ing legal services performed by an em-
ployee of the contractor;

“(111) the cost of the services of ac-
countants and consultants retained by the
contractor; and

“(IV) the pay of directors, officers,

and employees of the contractor for time

© 00O N O 0o B~ W N PP

devoted by such directors, officers, and em-

=
o

ployees to such proceeding.

 —
[

“(C) The term ‘penalty’ does not include res-
12 titution, reimbursement, or compensatory damages.

13 “(I) PERIODIC EVALUATION OF IMPLEMENTATION.—
14 (1) The Comptroller General shall periodically evaluate
15 the implementation of this section by the heads of execu-
16 tive agencies. Such evaluation shall consider the extent to

17 which—

18 “(A) the implementation is consistent with con-
19 gressional intent;

20 “(B) the implementation achieves the objective
21 of eliminating unallowable costs charged to covered
22 contracts; and

23 “(C) the implementation (as well as the provi-
24 sions of this section and the regulations prescribed
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under this section) could be improved or strength-

ened.

“(2) The Comptroller General shall submit to the
Committees on Governmental Affairs and on Appropria-
tions of the Senate and the Committees on Government
Operation and on Appropriations of the House of Rep-
resentatives a report on such evaluation within 90 days
after the head of any executive agency publishes in the
Federal Register regulations that make substantive
changes in regulations pertaining to allowable costs under
covered contracts.

“(m) CoverReD CoNTRACT DEeFINED.—In this sec-
tion, the term ‘covered contract’ means a contract for an
amount in excess of $500,000 that is entered into by an
executive agency, except that such term does not include
a fixed-price contract without cost incentives.”.

(b) CLERICAL AMENDMENT.—The table of contents
in the first section of such Act is amended by striking out
the item relating to section 306 and inserting in lieu there-

of the following:

“Sec. 306. Allowable costs.”.
PART I1I—ACQUISITIONS GENERALLY
SEC. 2191. TRAVEL EXPENSES OF GOVERNMENT CONTRAC-
TORS.
Section 24 of the Office of Federal Procurement Pol-

icy Act (41 U.S.C. 420) is repealed.
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Subtitle C—Audit and Access to
Records
PART I—ARMED SERVICES ACQUISITIONS
SEC. 2201. CONSOLIDATION AND REVISION OF AUTHORITY
TO EXAMINE RECORDS OF CONTRACTORS.
(2) AUTHORITY.—
(1) IN GENERAL.—Section 2313 of title 10,
United States Code, is amended to read as follows:
“8§2313. Examination of records of contractor
““(a) AGENCY AUTHORITY.—The head of an agency,
acting through an authorized representative—
“(1) is entitled to inspect the plant and audit
the records of—

“(A) a contractor performing a cost-reim-
bursement, incentive, time-and-materials, labor-
hour, or price-redeterminable contract, or any
combination of such contracts, made by that
agency under this chapter; and

“(B) a subcontractor performing any sub-
contract under such a contract or combination
of contracts; and
“(2) shall, for the purpose of evaluating the ac-

curacy, completeness, and currency of cost or pricing
data required to be submitted pursuant to section

2306a of this title with respect to a contract or sub-
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contract, have the right to examine all records of the

contractor or subcontractor related to—

“(A) the proposal for the contract or sub-
contract;

“(B) the discussions conducted on the pro-
posal;

“(C) pricing of the contract or subcontract;
or

“(D) performance of the contract or sub-
contract.

“(b) SuBPOENA PoweR.—(1) The Director of the
Defense Contract Audit Agency (or any successor agency)
may require by subpoena the production of records of a
contractor, access to which is provided to the Secretary
of Defense by subsection (a).

“(2) Any such subpoena, in the case of contumacy
or refusal to obey, shall be enforceable by order of an ap-
propriate United States district court.

“(3) The authority provided by paragraph (1) may
not be redelegated.

“(4) The Director (or any successor official) shall
submit an annual report to the Secretary of Defense on
the exercise of such authority during the preceding year
and the reasons why such authority was exercised in any

instance. The Secretary shall forward a copy of each such
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report to the Committees on Armed Services of the Senate
and House of Representatives.

“(c) CoMPTROLLER GENERAL AUTHORITY.—(1) Ex-
cept as provided in paragraph (2), each contract awarded
after using procedures other than sealed bid procedures
shall provide that the Comptroller General and his rep-
resentatives are entitled to examine any records of the
contractor, or any of its subcontractors, that directly per-
tain to, and involve transactions relating to, the contract
or subcontract.

“(2) Paragraph (1) does not apply to a contract or
subcontract with a foreign contractor or foreign sub-
contractor if the head of the agency concerned determines,
with the concurrence of the Comptroller General or his
designee, that the application of that paragraph to the
contract or subcontract would not be in the public interest.
However, the concurrence of the Comptroller General or
his designee is not required—

“(A) where the contractor or subcontractor is a
foreign government or agency thereof or is precluded
by the laws of the country involved from making its
records available for examination; and

“(B) where the head of the agency determines,
after taking into account the price and availability of

the property and services from United States
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sources, that the public interest would be best served

by not applying paragraph (1).

“(d) LimitaTiON.—The right of the head of an agen-
cy under subsection (a), and the right of the Comptroller
General under subsection (c), with respect to a contract
or subcontract shall expire three years after final payment
under such contract or subcontract.

“(e) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section is inapplicable with respect to the following
contracts:

“(1) Contracts for utility services at rates not
exceeding those established to apply uniformly to the
public, plus any applicable reasonable connection
charge.

“(f) Recorbs DEFINED.—InN this section, the term
‘records’ includes books, documents, accounting proce-
dures and practices, and other data, regardless of type and
regardless of whether such items are in written form, in
the form of computer data, or in any other form.”.

(2) CLERICAL AMENDMENT.—The item relating
to such section in the table of sections at the begin-
ning of chapter 137 of title 10, United States Code,

is amended to read as follows:

*2313. Examination of records of contractor.”.

(b) REPEAL OF SUPERSEDED PROVISION.—
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(1) RePEAL.—Section 2406 of title 10, United

States Code, is repealed.
(2) CLERICAL AMENDMENT.—The table of sec-

tions at the beginning of chapter 141 of such title

1
2
3
4
5 Is amended by striking out the item relating to sec-
6 tion 2406.

7 PART II—CIVILIAN AGENCY ACQUISITIONS

8 SEC. 2251. AUTHORITY TO EXAMINE RECORDS OF CON-
9 TRACTORS.

10 (2) AUTHORITY.—

11 (1) IN GENERAL.—TItle 111 of the Federal
12 Property and Administrative Services Act of 1949

13 (41 U.S.C. 251 et seq.), as amended by section

14 1251(a), is further amended by inserting after sec-
15 tion 304A the following new section:

16 “EXAMINATION OF RECORDS OF CONTRACTOR

17 “Sec. 304B. (a) AGENCY AUTHORITY.—The head of

18 an executive agency, acting through an authorized rep-

19 resentative—

20 “(1) is entitled to inspect the plant and audit
21 the records of—

22 “(A) a contractor performing a cost-reim-
23 bursement, incentive, time-and-materials, labor-
24 hour, or price-redeterminable contract, or any
25 combination of such contracts, made by that ex-
26 ecutive agency under this title; and
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“(B) a subcontractor performing any sub-
contract under such a contract or combination
of contracts; and
“(2) shall, for the purpose of evaluating the ac-

curacy, completeness, and currency of cost or pricing
data required to be submitted pursuant to section
304A with respect to a contract or subcontract, have
the right to examine all records of the contractor or
subcontractor related to—

“(A) the proposal for the contract or sub-
contract;

“(B) the discussions conducted on the pro-
posal;

“(C) pricing of the contract or subcontract;
or

“(D) performance of the contract or sub-
contract.

“(b) SuBPOENA PoweRr.—(1) The agency head may
require by subpoena the production of records of a con-
tractor, access to which is provided by subsection (a).

“(2) Any such subpoena, in the case of contumacy
or refusal to obey, shall be enforceable by order of an ap-
propriate United States district court.

“(3) The authority provided by paragraph (1) may
not be delegated.
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“(4) In the year following a year in which the head
of an executive agency exercises the authority provided in
paragraph (1), the agency head shall submit to the Com-
mittee on Governmental Affairs of the Senate and the
Committee on Government Operations of the House of
Representatives a report on the exercise of such authority
during such preceding year and the reasons why such au-
thority was exercised in any instance.

“(c) CoMPTROLLER GENERAL AUTHORITY.—(1) Ex-
cept as provided in paragraph (2), each contract awarded
after using procedures other than sealed bid procedures
shall provide that the Comptroller General and his rep-
resentatives are entitled to examine any records of the
contractor, or any of its subcontractors, that directly per-
tain to, and involve transactions relating to, the contract
or subcontract.

“(2) Paragraph (1) does not apply to a contract or
subcontract with a foreign contractor or foreign sub-
contractor if the agency head concerned determines, with
the concurrence of the Comptroller General or his des-
ignee, that the application of that paragraph to the con-
tract or subcontract would not be in the public interest.
However, the concurrence of the Comptroller General or

his designee is not required—
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“(A) where the contractor or subcontractor is a
foreign government or agency thereof or is precluded
by the laws of the country involved from making its
records available for examination; and

“(B) where the agency head determines, after
taking into account the price and availability of the
property and services from United States sources,
that the public interest would be best served by not
applying paragraph (1).

“(d) LimitaTION.—The right of an agency head
under subsection (a), and the right of the Comptroller
General under subsection (c), with respect to a contract
or subcontract shall expire three years after final payment
under such contract or subcontract.

“(e) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section is inapplicable with respect to the following
contracts:

“(1) Contracts for utility services at rates not
exceeding those established to apply uniformly to the
public, plus any applicable reasonable connection
charge.

“(f) Recorbs DEFINED.—InN this section, the term
‘records’ includes books, documents, accounting proce-

dures and practices, and other data, regardless of type and
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regardless of whether such items are in written form, in
the form of computer data, or in any other form.”.

(2) CLERICAL AMENDMENT.—The table of con-

tents in the first section of such Act, as amended by

section 1251(b), is further amended by inserting

after the item relating to section 304A the following:

“Sec. 304B. Examination of records of contractor.”.
(b) REPEAL OF SUPERSEDED PROVISION.—Section
304 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 254) is amended by striking out
subsection (c).
Subtitle D—Cost Accounting
Standards
SEC. 2301. REPEAL OF OBSOLETE DEADLINE REGARDING
PROCEDURAL REGULATIONS FOR THE COST
ACCOUNTING STANDARDS BOARD.

Section 26(f)(3) of the Office of Federal Procurement
Policy Act (41 U.S.C. 422(f)(3)) is amended in the first
sentence by striking out “Not later than 180 days after
the date of the enactment of this section, the Adminis-

trator” and inserting in lieu thereof “The Administrator”.

*S 1587 RIS



© 00 N O O B~ W N P

N DN NN DN NN DN P PP PP PP PP
o A W N P O © 00 NN OO 01 b W N B O

145

Subtitle E—Administration of Con-
tract Provisions Relating to
Price, Delivery, and Product
Quality
PART I—ARMED SERVICES ACQUISITIONS

SEC. 2401. PROCUREMENT OF CRITICAL AIRCRAFT AND

SHIP SPARE PARTS; QUALITY CONTROL.

(2) REPEAL.—Section 2383 of title 10, United States
Code, is repealed.

(b) CLERICAL AMENDMENT.—The table of sections
at the beginning of chapter 141 of such title is amended
by striking out the item relating to section 2383.

SEC. 2402. CONTRACTOR GUARANTEES REGARDING WEAP-

ON SYSTEMS.

Section 2403(h) of title 10, United States Code, is
amended—

(1) by redesignating paragraph (2) as para-
graph (3); and
(2) by inserting after paragraph (1) the follow-

ing new paragraph (2):

“(2) The regulations shall include the following:

“(A) Guidelines for negotiating contractor guar-
antees that are reasonable and cost effective, as de-
termined on the basis of the likelihood of defects and

the estimated cost of correcting such defects.
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“(B) Procedures for administering contractor
guarantees.

“(C) Guidelines for determining the cases in
which it may be appropriate to waive the require-
ments of this section.”.

2403. REPEAL OF REQUIREMENT FOR COMPLETE DE-
LIVERY OF SUBSISTENCE SUPPLIES AT SPE-
CIFIC PLACE UPON INSPECTION.

(2) ARMY CONTRACTS.—

(1) RePEAL.—Section 4534 of title 10, United
States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 433 of such title
Is amended by striking out the item relating to sec-
tion 4534,

(b) AIR FORCE CONTRACTS.—

(1) ReEPEAL.—Section 9534 of title 10, United
States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 933 of such title
is amended by striking out the item relating to sec-

tion 9534.
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PART II—ACQUISITIONS GENERALLY

SEC. 2451. SECTION 3737 OF THE REVISED STATUTES: EX-
PANSION OF AUTHORITY TO PROHIBIT
SETOFFS AGAINST ASSIGNEES; REORGANIZA-
TION OF SECTION; REVISION OF OBSOLETE
PROVISIONS.

Section 3737 of the Revised Statutes (41 U.S.C. 15)
Is amended to read as follows:

“Sec. 3737. (a) No contract or order, or any interest
therein, shall be transferred by the party to whom such
contract or order is given to any other party, and any such
transfer shall cause the annulment of the contract or order
transferred, so far as the United States is concerned. All
rights of action, however, for any breach of such contract
by the contracting parties, are reserved to the United
States.

“(b) The provisions of subsection (a) shall not apply
in any case in which the moneys due or to become due
from the United States or from any agency or department
thereof, under a contract providing for payments aggre-
gating $1,000 or more, are assigned to a bank, trust com-
pany, or other financing institution, including any Federal
lending agency, provided:

“(1) That, in the case of any contract entered

into after October 9, 1940, no claim shall be as-
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signed if it arises under a contract which forbids
such assignment;

“(2) That, unless otherwise expressly permitted
by such contract, any such assignment shall cover all
amounts payable under such contract and not al-
ready paid, shall not be made to more than one
party, and shall not be subject to further assign-
ment, except that any such assignment may be made
to one party as agent or trustee for two or more
parties participating in such financing;

“(3) That, in the event of any such assignment,
the assignee thereof shall file written notice of the
assignment together with a true copy of the instru-
ment of the assignment with—

“(A) the contracting officer or the head of
his department or agency;

“(B) the surety or sureties upon the bond
or bonds, if any, in connection with such con-
tract; and

“(C) the disbursing officer, if any, des-
ignated in such contract to make payment.

“(c) Notwithstanding any law to the contrary govern-

23 ing the validity of assignments, any assignment pursuant

24 to this section shall constitute a valid assignment for all

25 purposes.
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“(d) In any case in which moneys due or to become
due under any contract are or have been assigned pursu-
ant to this section, no liability of any nature of the as-
signor to the United States or any department or agency
thereof, whether arising from or independently of such
contract, shall create or impose any liability on the part
of the assignee to make restitution, refund, or repayment
to the United States of any amount heretofore since July
1, 1950, or hereafter received under the assignment.

“(e) Any contract of the Department of Defense, the
General Services Administration, the Department of En-
ergy, or any other department or agency of the United
States designated by the President, except any such con-
tract under which full payment has been made, may, upon
a determination of need by the President, provide or be
amended without consideration to provide that payments
to be made to the assignee of any moneys due or to become

due under such contract shall not be subject to reduction

or setoff.
“(f) If a provision described in subsection (e) or a
provision to the same general effect has been at any time

heretofore or is hereafter included or inserted in any such
contract, payments to be made thereafter to an assignee
of any moneys due or to become due under such contract

shall not be subject to reduction or setoff for any liability
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of any nature of the assignor to the United States or any
department or agency thereof which arises independently
of such contract, or hereafter for any liability of the as-
signor on account of—

“(1) renegotiation under any renegotiation stat-
ute or under any statutory renegotiation article in
the contract;

“(2) fines;

“(3) penalties (which term does not include
amounts which may be collected or withheld from
the assignor in accordance with or for failure to
comply with the terms of the contract); or

“(4) taxes, social security contributions, or the
withholding or non withholding of taxes or social se-
curity contributions, whether arising from or inde-
pendently of such contract.

“(g) Except as herein otherwise provided, nothing in
this section shall be deemed to affect or impair rights of
obligations heretofore accrued.”.

SEC. 2452. REPEAL OF REQUIREMENT FOR DEPOSIT OF
CONTRACTS WITH GAO.
Section 3743 of the Revised Statutes (41 U.S.C. 20)

IS repealed.
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Subtitle F—Claims and Disputes

PART I—ARMED SERVICES ACQUISITIONS
SEC. 2501. CERTIFICATION OF CONTRACT CLAIMS.

(@) DoD CERTIFICATION REQUIREMENT IN CON-
FLICT WITH GOVERNMENT-WIDE REQUIREMENT.—

(1) RePEAL.—Section 2410 of title 10, United
States Code, is repealed.

(2) CLERICAL AMENDMENT.—The table of sec-
tions at the beginning of chapter 141 of such title
is amended by striking out the item relating to sec-
tion 2410.

(b) REPEAL OF SUPERSEDED PROVISION.—Section
813(b) of the National Defense Authorization Act for Fis-
cal Year 1993 (Public Law 102-484; 106 Stat. 2453), is
repealed.

(¢) RESTRICTION ON LEGISLATIVE PAYMENT OF
CrAaims.—Section 2310e of title 10, United States Code,
Is amended by adding at the end the following new sub-
section:

“(d) RESTRICTION ON LEGISLATIVE PAYMENT OF
CrLAaivs.—In the case of a contract of an agency named
in section 2303(a) of this title, no provision of a law en-
acted after September 30, 1993, that directs the payment
of a particular claim under such contract, a particular re-

quest for equitable adjustment to any term of such con-
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tract, or a particular request for relief under Public Law
85-804 (50 U.S.C. 1431 et seq.) regarding such contract
may be implemented unless such provision of law—
“(1) specifically refers to this subsection; and
“(2) specifically states that this subsection does
not apply with respect to the payment directed by
that provision of law.”.
PART II—ACQUISITIONS GENERALLY
SEC. 2551. CONCURRENT JURISDICTION OF UNITED
STATES DISTRICT COURTS UNDER THE LIT-
TLE TUCKER ACT.

Subsection (a) of section 1346 of title 28, United
States Code, is amended to read as follows:

“(a)(1) The district courts shall have original juris-
diction, concurrent with the United States Court of Fed-
eral Claims, of any civil action against the United States
for the recovery of any internal-revenue tax alleged to have
been erroneously or illegally assessed or collected, or any
penalty claimed to have been collected without authority
or any sum alleged to have been excessive or in any man-
ner wrongfully collected under the internal-revenue laws.

“(2)(A) Except as provided in subparagraph (B), the
district courts shall have original jurisdiction, concurrent
with the United States Court of Federal Claims, of any

other civil action or claim against the United States, not
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exceeding $10,000 in amount, founded either upon the
Constitution, or any Act of Congress, or any regulation
of an executive department, or upon any express or im-
plied contract with the United States, or for liquidated or
unliquidated damages in cases not sounding in tort.

“(B) The district courts shall not have jurisdiction
over any civil action or claim against the United States
which relates in any manner to a contract to which the
Contract Disputes Act of 1978 (41 U.S.C. 601 et seq.)
applies, including a claim that seeks to establish the exist-
ence or nonexistence of such a contract, seeks to establish
that such a contract is void, or seeks to determine and
construe the terms of such a contract. The district courts
do not have jurisdiction over any civil action or claim de-
scribed in the preceding sentence pursuant to section 1331
or 1334 of this title or any other provision of law.”.

SEC. 2552. CONTRACT DISPUTES ACT IMPROVEMENTS.

(2) PERIOD FOR FILING CLAIMS.—Section 6 of the
Contract Disputes Act of 1978 (41 U.S.C. 605) is amend-
ed in subsection (a) by inserting after the second sentence
the following: “Each