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economic self-sufficiency through public and private pen-

sion reform and improved child support and enforcement.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Economic Equity Act
of 1996,

SEC. 2. TABLE OF CONTENTS.

The table of contents for this Act 1s as follows:

See. 1. Short title.
See. 2. Table of contents.

TITLE —WORKPLACE FAIRNESS
Subtitle A—Part-Time and Temporary Workers Protection
CHAPTER 1—PROTECTION OF PART-TIME AND TEMPORARY WORKERS

See. 11101, Eligibility for unemployment compensation of certain individuals
seeking part-time employment.

See. 11102, Annual Bureau of Labor Statistics survey relating to temporary
workers.

See. 11103. Proteetion of part-time and temporary workers.

CHAPTER 2—MISCLASSIFICATION OF EMPLOYEES AS INDEPENDENT
CONTRACTORS

See. 11201, Internal Revenue Service procedures.
See. 11202. Federal contracts.
See. 11203. Defense contracts.

Subtitle B—Federal Employee Fairness

See. 12001, Amendments relating to administrative determination of Federal
employee diserimination claims.

See. 12002, Amendments to the Age Diserimination in Employment Act and
the Rehabilitation Act of 1973.

See. 12003. Amendments to title 5 of the United States Code.

See. 12004. Technical amendments.

See. 12005, Issuance of procedural guidelines and notice rules.

See. 12006. Issuance of rules regarding classified information.

See. 12007. Rules of construction.

See. 12008. Sense of the Congress.

See. 12009. Effective dates; application of amendments.

Subtitle C—ILegislative Pay Equity Study
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Administrative provisions.

Subtitle D—Sexual Harassment Prevention

Civil action.
Additional funding for the Equal Employment Opportunity Com-
mission.

Subtitle E—Sexual Harassment Information

Findings and purposes.
Employer requirements.
Duties of the commission.
Enforcement.

Definitions.

Effective dates.

Subtitle F'—Sexual Harassment Tax Equity

Deduction for legal expenses of individuals bringing sexual harass-
ment suits against their employers.
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Eligibility for health benefits.
Effective date.

Subtitle I—Contingent Work Force Equity

Equal pay.
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TITLE II—ECONOMIC OPPORTUNITY
Subtitle A—Microenterprise Opportunity Expansion

Public assistance provisions.

Unemployment compensation for individuals starting microenter-
prises.

Treatment of microenterprise loans and grants by insured deposi-
tory institutions as community reinvestment.

Treatment of microenterprise loans of savings associations as
qualified thrift investments.
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See. 21005. Use of CDBG assistance for administrative costs of entities assist-
ing microenterprises.

See. 21006. Establishment of microenterprise division in each Federal banking
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See. 21007, Study.

Subtitle B—Commission on the Advancement of Women in the Science and
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See. 22001, Findings.
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See. 24001. Findings and purpose.
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training programs.

Sec. 24004. Prohibition of incentive grants to service delivery areas that do not
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1990.
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needs.
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Subtitle A—Child Support Responsibility
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CHAPTER 1—ELIGIBILITY AND OTHER MATTERS CONCERNING TIiTLE IV-D
PROGRAM CLIENTS
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See. 41101, State obligation to provide paternity establishment and child sup-
port enforcement services.

See. 41102. Distribution of payments.

See. 41103. Due process rights.

Sec. 41104, Privacy safeguards.

CHAPTER 2—PROGRAM ADMINISTRATION AND FUNDING

See. 41201, Federal matching payments.
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See. 4120
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National reporting of new hires and child support information.
Access to law enforcement records systems.
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Uniform State rules in parentage and child support cases.
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Consumer Credit Protection Act amendments.

Prohibition against use of election of remedies doctrine to prevent
collection of child support.

Iold on occupational, professional, and business licenses.

Driver’s licenses and vehicle registrations denied to persons failing
to appear in child support cases.

Liens on certificates of vehicle title.

Attachment of bank accounts.

Seizure of lottery winnings, settlements, payouts, awards, and be-
quests, and sale of forfeited property, to pay child support ar-
rearages.

Fraudulent transfer pursuit.

Full IRS collection.

Tax refund offset program expanded to cover non-AFDC post-
minor children.

Attachment of public and private retirement funds.

Statutes of limitation.

Interest.

Armed forces cooperation in enforecement of support obligations of
members and former members of the armed forees.

States required to enact the Uniform Interstate Family Support
Act.

IRS reconciliation process.

Denial of passports to noncustodial parents subject to State arrest
warrants in cases of nonpayment of child support.

Denial of Federal benefits, loans, guarantees, and employment to
certain persons with large child support arrearages.

States required to order courts to allow assignment of life insur-
ance benefits to satisfy child support arrearages.

Interests in jointly held property subject to assignment to satisfy
child support arrearages.

International child support enforcement.

CHAPTER 5—COLLECTION AND DISTRIBUTION

Priorities in distribution of collected child support.

State claims against noncustodial parent limited to assistance pro-
vided to the child.

Fees for non-AFDC clients.

Collection and disbursement points for child support.

Sense of the Congress that States should encourage parents to use
the State child support ageney to collect and process child sup-
port payments.

CHAPTER 6—FEDERAL ROLE

Placement and role of the office of child support enforcement.

Training.

Staffing.

Demonstration projects to test alternative approaches to incentive
funding for State child support programs.

Child support definition.

Audits.

Child support assurance demonstration projeets.

Children’s Trust Fund.

Study of reasons for nonpayment of child support; report.
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. Study of effectiveness of administrative processes; report.
. Publication of best child support practices.
. Establishment of Permanent Child Support Advisory Committee.

CHAPTER 7T—STATE ROLE

. Advocation of children’s economic security.

. Duties of State child support agencies.

. Sense of the Congress regarding quality of and accessibility to
child support services.

. Administrative process for change of payee in IV=D cases.

. Sense of the Congress supporting use of administrative procedures
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See. 45001
See. 45002
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See. 45004

See. 45005

. Parents fair share demonstration projects.
CHAPTER 9—EFFECTIVE DATE
. Effective date.
Subtitle C—Child Support Enforecement Improvements

Nonliability for depository institutions providing financial records
to State child support enforcement agencies in child support
cases.

. Access to and use of consumer reports by State child support en-

forecement agencies in child support cases.

. Health care support.

. Annual reports on State compliance with time limits within which
State must provide eertain child support assistance.

Wages withheld by employers to pay child support obligations re-
quired to be paid to State within 10 days; late payment penalty
imposed on employers.

. National parent locator network.

Subtitle D—Single Parent Protection
. Treatment of unpaid child support.
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. Model spousal consent form and qualified domestic relations order.

. Extension of tier II railroad retirement benefits to surviving former
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. Court orders relating to Federal retirement benefits for former
spouses of Federal employees.

. Prevention of cirecumvention of court order by waiver of retired pay
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Subtitle F—Pension Reform
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Subtitle E—Domestic Violence Legal Services Eligibility

See. 55001, Income rule for victims of domestic violence.

TITLE I—WORKPLACE FAIRNESS
Subtitle A—Part-Time and
Temporary Workers Protection
CHAPTER 1—PROTECTION OF PART-TIME
AND TEMPORARY WORKERS
SEC. 11101. ELIGIBILITY FOR UNEMPLOYMENT COMPENSA-
TION OF CERTAIN INDIVIDUALS SEEKING

PART-TIME EMPLOYMENT.

(a) GENERAL RULE.—Subsection (a) of section 3304
of the Internal Revenue Code of 1986 (relating to require-
ments for approval of State unemployment compensation
laws) is amended by striking “and” at the end of para-
oraph (18), by redesignating paragraph (19) as paragraph
(20), and by inserting after paragraph (18) the following
new paragraph:

“(19) in applying the State law provisions relat-
ing to availability for work, active search for work,
or refusal to accept work, the term ‘suitable work’
shall not include any work where the individual
would normally perform services for more hours per
week than the number of hours per week for which
the individual normally performed services in the in-

dividual’s last job in the base period, and”.
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1 (b) EFFECTIVE DATE.—The amendment made by
2 subsection (a) shall take effect on the date of the enact-
3 ment of this subtitle.
4 SEC. 11102. ANNUAL BUREAU OF LABOR STATISTICS SUR-
5 VEY RELATING TO TEMPORARY WORKERS.
6 The Secretary of Liabor, acting through the Commis-
7 sioner of the Bureau of Labor Statistics, shall establish
8 and carry out an annual survey identifying—
9 (1) the characteristics of temporary workers in
10 the United States;
11 (2) the relationship between such workers and
12 the establishments at which such workers are tempo-
13 rarily employed; and
14 (3) where appropriate, the relationship between
15 such workers and their permanent employers.

16 SEC. 11103. PROTECTION OF PART-TIME AND TEMPORARY
17 WORKERS.

18 (a) TREATMENT OF EMPLOYEES WORKING AT LESS
19 ToAN FULL-TIME UNDER PARTICIPATION, VESTING, AND

20 AcCCRUAL RULES GOVERNING PENSION PLANS.

21 (1) PARTICIPATION RULES.—

22 (A) IN GENERAL.—Section 202(a)(3) of
23 the Employee Retirement Income Security Act
24 of 1974 (29 U.S.C. 1052(a)(3)) is amended by

*HR 3857 IH
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adding at the end the following new subpara-

oraph:

“(E)(1) For purposes of this paragraph, in the case
of any employee who, as of the beginning of the 12-month
period referred to in subparagraph (A)—

“(I) has customarily completed 500 or more
hours of service per year but less than 1,000 hours
of service per year, or

“(IT) is employed in a type of position in which
employment customarily constitutes 500 or more
hours of service per year but less than 1,000 hours
of service per year,

completion of 500 hours of service within such 12-month
period shall be treated as completion of 1,000 hours of
service.

“(i1) For purposes of this subparagraph, the extent
to which employment in any type of position customarily
constitutes less than 1,000 hours of service per year shall
be determined with respect to each pension plan in accord-
ance with such regulations as the Secretary may prescribe
providing for consideration of facts and circumstances pe-
culiar to the work-force constituting the participants in
such plan.”.

(B) CONFORMING AMENDMENT.—Section

204(b)(1)(E) of such Act (29 U.S.C.

*HR 3857 IH
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1054(b)(1)(K)) is amended by striking ‘‘section
202(a)(3)(A)” and inserting ‘‘subparagraphs
(A) and (E) of section 202(a)(3)”.
(2) VESTING RULES.—

(A) IN GENERAL.—Section 203(b)(2) of
such Act (29 U.S.C. 1053(b)(2)) is amended by
adding at the end the following new subpara-
eraph:

“(E)(1) For purposes of this paragraph, in the case
of any employee who, as of the beginning of the period
designated by the plan pursuant to subparagraph (A)—

“(I) has customarily completed 500 or more
hours of service per year but less than 1,000 hours
of service per year, or

“(IT) is employed in a type of position in which
employment customarily constitutes 500 or more
hours of service per year but less than 1,000 hours
of service per year,

completion of 500 hours of service within such period shall
be treated as completion of 1,000 hours of service.

“(i1) For purposes of this subparagraph, the extent
to which employment in any type of position customarily
constitutes less than 1,000 hours of service per year shall
be determined with respect to each pension plan in accord-

ance with such regulations as the Secretary may prescribe
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providing for consideration of facts and circumstances pe-
culiar to the work-force constituting the participants in

such plan.”.

(B) 1-YEAR BREAKS IN SERVICE.—Section
203(b)(3) of such Act (29 U.S.C. 1053(b)(3))
1s amended by adding at the end the following

new subparagraph:

“(F)(i) For purposes of this paragraph, in the case
of any employee who, as of the beginning of the period
designated by the plan pursuant to subparagraph (A)—

“(I) has customarily completed 500 or more
hours of service per year but less than 1,000 hours
of service per year, or

“(II) is employed in a type of position in which
employment customarily constitutes 500 or more
hours of service per year but less than 1,000 hours
of service per year,

completion of 250 hours of service within such period shall
be treated as completion of 500 hours of service.

“(11) For purposes of this subparagraph, the extent
to which employment in any type of position customarily
constitutes less than 1,000 hours of service per year shall
be determined with respect to each pension plan in accord-
ance with such regulations as the Secretary may prescribe

providing for consideration of facts and circumstances pe-

*HR 3857 IH



16

1 culiar to the work-force constituting the participants in
2 such plan.”.
3 (3) ACCRUAL RULES.

such Act (29 U.S.C. 1054(b)(4)(C)) 1s amended—

Section 204(b)(4)(C) of

(A) by inserting “(1)”" after “(C)”’; and

4
5
6 (B) by adding at the end the following new
7 clauses:

8 “(i1) For purposes of this subparagraph, in the case
9 of any employee who, as of the beginning of the period

10 designated by the plan pursuant to clause (i)—

11 “(I) has customarily completed 500 or more
12 hours of service per year but less than 1,000 hours
13 of service per year, or

14 “(II) is employed in a type of position in which
15 employment customarily constitutes 500 or more
16 hours of service per year but less than 1,000 hours
17 of service per year,

18 completion of 500 hours of service within such period shall
19 be treated as completion of 1,000 hours of service.

20 “(11) For purposes of clause (i), the extent to which
21 employment in any type of position customarily constitutes
22 less than 1,000 hours of service per year shall be deter-
23 mined with respect to each pension plan in accordance
24 with such regulations as the Secretary may prescribe pro-

25 viding for consideration of facts and circumstances pecu-
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1 liar to the work-force constituting the participants in such
2 plan.”.

3 (b) TREATMENT OF EMPLOYEES WORKING AT LESS
4 TuoaN FuLL-TiME UNDER GROUP HEALTH PLANS.—

5 (1) IN GENERAL.—DPart 2 of subtitle B of title
6 I of such Act is amended—

7 (A) by redesignating section 211 (29
8 U.S.C. 1061) as section 212; and

9 (B) by inserting after section 210 (29

10 U.S.C. 1060) the following new section:

11  “TREATMENT OF PART-TIME WORKERS UNDER GROUP
12 HEALTH PLANS

13 “SEC. 211. (a) IN GENERAL.—A reduction in the em-
14 ployer-provided premium under a group health plan with
15 respect to any employee for any period of coverage solely
16 because the employee’s customary employment is less than
17 full-time may be provided under such plan only if the em-
18 ployee is described in subsection (b) and only to the extent
19 permitted under subsection (¢).

20 “(b) REDUCTIONS APPLICABLE TO EMPLOYEES

21 WORKING LESS THaN FuLn-TiME.—

22 “(1) IN GENERAL.—An employee is described in
23 this subsection if such employee, as of the beginning
24 of the period of coverage referred to in subsection
25 (a)—
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“(A) has customarily completed less than
30 hours of service per week, or

“(B) is employed in a type of position in
which employment customarily constitutes less

than 30 hours of service per week.

“(2) REGULATIONS.—For purposes of para-
oeraph (1), whether employment in any type of posi-
tion customarily constitutes less than 30 hours of
service per week shall be determined with respect to
each group health plan in accordance with such reg-
ulations as the Secretary may prescribe providing
for consideration of facts and circumstances peculiar
to the work force constituting the participants in
such plan.

“(¢) AMOUNT OF PERMISSIBLE REDUCTION.—The
employer-provided premium under a group health plan
with respect to any employee for any period of coverage,
after the reduction permitted under subsection (a), shall
not be less than a ratable portion of the employer-provided
premium which would be provided under such plan for
such period of coverage with respect to an employee who

completes 30 hours of service per week.

“(d) DEFINTTIONS.—For purposes of this section—
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“(1) GROUP HEALTH PLAN.—The term ‘group

health plan’ has the meaning provided such term in

section 607(1).

“(2) EMPLOYER-PROVIDED PREMIUM.—

“(A) IN GENERAL.—The term ‘employer-
provided premium’ under a plan for any period
of coverage means the portion of the applicable
premium under the plan for such period of cov-
erage which is attributable under the plan to
employer contributions.

“(B) APPLICABLE PREMIUM.—For pur-
poses of subparagraph (A), in determining the
applicable premium of a group health plan,
principles similar to the principles applicable
under section 604 shall apply.”.

(2) CONFORMING AMENDMENTS.—
(A) Section 201(1) of such Act (29 U.S.C.

(43

1051(1)) is amended by inserting “, except with

respect to section 2117 before the semicolon.
(B) The table of contents in section 1 of

such Act is amended by striking the item relat-

ing to section 211 and inserting the following

new items:

“Sec. 211. Treatment of part-time workers under group health plans.
“Sec. 212. Effective date.”.
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(¢) EXPANSION OF DEFINITION OF EMPLOYEE ToO
INCLUDE CERTAIN INDIVIDUALS WHOSE SERVICES ARE
LEASED OR CONTRACTED FOR.—Paragraph (6) of section
3 of such Act (29 U.S.C. 1002(6)) is amended—

(1) by inserting “(A)”" after “(6)”; and

(2) by adding at the end the following new sub-
paragraph:

“(B) Such term includes, with respect to any em-
ployer, any person who is not an employee (within the
meaning of subparagraph (A)) of such employer and who
provides services to such employer, if—

“(1) such person has (pursuant to an agreement
with such employer or any other person) performed
such services for such employer (or for such em-
ployer and related persons (within the meaning of
section 144(a)(3) of the Internal Revenue Code of
1986)) for a period of at least 1 year (6 months in
the case of core health benefits) at the rate of at
least 500 hours of service per year, and

“(i1) such services are of a type historically per-
formed, in the business field of the employer, by em-
ployees (within the meaning of subparagraph (A)).”.
(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in para-

oraph (2), the amendments made by this section
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21
shall apply with respect to plan years beginning on
or after January 1, 1997.

(2) SPECIAL RULE FOR COLLECTIVELY BAR-
GAINED PLANS.—In the case of a plan maintained
pursuant to 1 or more collective bargaining agree-
ments between employee representatives and 1 or
more employers ratified on or before the date of the
enactment of this subtitle, paragraph (1) shall be
applied to benefits pursuant to, and individuals cov-
ered by, any such agreement by substituting for
“January 1, 1997”7 the date of the commencement
of the first plan year beginning on or after the ear-
lier of—

(A) the later of—

(1) January 1, 1997, or

(1) the date on which the last of such
collective bargaining agreements termi-
nates (determined without regard to any
extension thereof after the date of the en-
actment of this subtitle), or
(B) January 1, 1999.

(3) PLAN AMENDMENTS.—If any amendment
made by this section requires an amendment to any

plan, such plan amendment shall not be required to

*HR 3857 IH



© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R e
5E WO N B O © 0 N O U0 A W N L O

22
be made before the first plan year beginning on or
after January 1, 1998, if—

(A) during the period after such amend-
ment made by this section takes effect and be-
fore such first plan year, the plan is operated
in accordance with the requirements of such
amendment made by this section, and

(B) such plan amendment applies retro-
actively to the period after such amendment
made by this section takes effect and such first
plan year.

A plan shall not be treated as failing to provide defi-
nitely determinable benefits or contributions, or to
be operated in accordance with the provisions of the
plan, merely because it operates in accordance with
this paragraph.

CHAPTER 2—MISCLASSIFICATION OF EM-
PLOYEES AS INDEPENDENT CONTRAC-
TORS

SEC. 11201. INTERNAL REVENUE SERVICE PROCEDURES.

(a) WAIVER OF EMPLOYMENT TAX LIABILITY FOR

REASONABLE GOOD FAITHI MISCLASSIFICATION BASED

ON CoMMON Law RULES.—Section 3509 of the Internal

Revenue Code of 1986 (relating to determination of em-
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1 ployer’s liability for certain employment taxes) is amended

2 by adding at the end the following new subsection:

3

“(e) WAIVER OF EMPLOYMENT TAX LIABILITY FOR

4 REASONABLE GOOD FAITH MISCLASSIFICATION BASED

5 oNx CoMMON LAW RULES.

6
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

“(1) IN GENERAL.—For purposes of determin-
ing the lability of any taxpayer for employment
taxes with respect to any individual for any period,
such individual shall be deemed not to have been an
employee of the taxpayer for such period if—

“(A) the taxpayer did not treat such indi-
vidual as an employee for purposes of the em-
ployment taxes for such period,

“(B) the taxpayer’s treatment of such indi-
vidual as not being an employee was based on
a reasonable good faith misapplication of the
common law rules used for determining the em-
ployer-employee relationship,

“(C) all Federal tax returns (including in-
formation returns) required to be filed by the
taxpayer with respect to such individual for
such period were filed on a basis consistent with
the taxpayer’s treatment of such individual as

not being an employee,
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“(D) the taxpayer (and any predecessor)
did not treat any other individual holding a
substantially similar position as an employee for
purposes of the employment taxes for any pe-
riod beginning after December 31, 1977, and

“(E) the taxpayer enters into a closing
agreement under section 7121 with the Sec-
retary (in the time and manner determined by
the Secretary) agreeing to treat such individual,
and any other individual holding a substantially
similar position, as employees and to file all
Federal employment tax returns with respect to
such individuals on a basis consistent with the
taxpayer’s treatment of such individuals as em-

ployees.

“(2) DEFINITIONS AND SPECIAL RULES.

“(A) EMPLOYMENT TAX.—For purposes of
this subsection, the term ‘employment tax’
means any tax imposed by subtitle C, including
any interest, penalty, or additional amount with
respect to such tax.

“(B) NO REFUND OR CREDIT OF OVERPAY-
MENT.—No refund or credit of any overpay-
ment of an employment tax resulting from the

application of paragraph (1) shall be allowed,
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notwithstanding that the period for filing a
claim for refund or credit of such overpayment
1s not barred on the effective date of this sub-
section.”
(b) MODIFICATIONS TO SAFE HARBOR FOR CLASSI-

FICATIONS OF INDIVIDUALS AS NONEMPLOYEES.

(1) REQUIREMENT OF REASONABLE BASIS.—
Paragraph (1) of section 530(a) of the Revenue Act
of 1978 (relating to controversies involving whether
individuals are employees for purposes of the em-
ployment taxes) is amended by striking “‘unless the
taxpayer had no reasonable basis” and inserting the
following: “‘if the taxpayer had a reasonable basis”.

(2) REPEAL OF PRIOR AUDIT AS REASONABLE
BASIS, ETC.—Paragraph (2) of section 530(a) of the
Revenue Act of 1978 1s amended—

(A) by striking the paragraph caption and
inserting the following: “REASONABLE BASIS
FOR NOT TREATING INDIVIDUAL AS EM-
PLOYEE.—",

(B) in the matter preceding subparagraph
(A)—

(1) by striking “in any case”’, and
(i1) by inserting “only’” before “if the

taxpayer’s”’,
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(C) by adding “or” at the end of subpara-
oraph (A), and
(D) by striking subparagraph (B) and by
redesignating subparagraph (C) as subpara-

oraph (B).

(¢) AUTHORITY FOR REGULATIONS AND RULINGS ON
EMPLOYMENT STATUS.—Section 530 of the Revenue Act
of 1978 is amended by striking subsection (b) and by re-
designating subsections (¢) and (d) as subsections (b) and
(e), respectively.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall take effect beginning on the date
which is 120 days after the date of the enactment
of this subtitle.

(2) MODIFICATIONS TO SAFE HARBOR.—The
amendments made by subsection (b) shall apply to
periods ending on or after the date which is 120
days after the date of the enactment of this subtitle.

SEC. 11202. FEDERAL CONTRACTS.

(a) CLASSIFICATION OF PERSONS AS EMPLOYEES

AND INDEPENDENT CONTRACTORS UNDER CERTAIN

PROCUREMENT CONTRACTS.—(1) Title III of the Federal

Property and Administrative Services Act of 1949 (41
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U.S.C. 251 et seq.) is amended by adding at the end the

following new section:
“SEC. 317. CLASSIFICATION OF PERSONS AS EMPLOYEES
AND INDEPENDENT CONTRACTORS.

“(a) INELIGIBILITY FOR GOVERNMENT CONTRACTS
AND SUBCONTRACTS.—(1) A person (including any sub-
sidiary, successor, or related entity of a person) shall not
be eligible for a contract during the 2-year period begin-
ning on the date of the issuance of any final determination
under Federal law that the person (including any subsidi-
ary or related entity of the person) willfully misclassified
an individual for purposes of any employment tax.

“(2) For purposes of this subsection, a determination
is final if all rights to appeal the determination, or to re-
quest a review, rehearing, or redetermination of the mat-
ter that is the subject of the determination, have been ex-
hausted or have lapsed.

“(b) CERTIFICATION OF ADEQUACY OF BIDS To PAy

EMPLOYMENT TAXES.

A person who submits a bid or
proposal for a contract shall certify that the amount of
the bid or proposal is adequate to pay all employment
taxes with respect to all work to be performed under the
contract by employees of the person.

“(¢) NOTIFICATION OF INDEPENDENT CONTRAC-

TORS.—Each contract shall include a requirement that the
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contractor provide, to each person who performs work
under the contract and who is treated by the contractor
as an independent contractor for purposes of employment
taxes, a notification regarding—

“(1) all obligations of the independent contrac-
tor under Federal and State law to withhold and pay
employment taxes with respect to work performed
under the contract by the independent contractor
(including work performed by employees of the inde-
pendent contractor); and

“(2) all statutory rights and protections that
are available under Federal and State law to em-
ployees of the contractor and are not available to the
independent contractor (including employees of the
independent contractor), including rights and protec-
tions under the Fair Labor Standards Act of 1938,
the Occupational Safety and Health Act of 1978,
and title VII of the Civil Rights Act of 1964.

“(d) Ri¢aT OF ACTION.—A person who submits a
bid or proposal for a contract and who suffers damages
as a result of the award of the contract to a person who
knowingly and willfully submits a certification under sub-
section (b) with respect to the contract that is false, may

bring an action for damages against the person awarded
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the contract in any district court of the United States in

2 which the defendant is located.

3

© 00 N O 01 b

10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25

“(e) DEFINITIONS.—As used in this section:

“(1) The term ‘employment tax’ means any tax

imposed by subtitle C of the Internal Revenue Code
I A
of 1986.

“(2) The term ‘contract’ means a contract that
is entered into by an executive agency under this
title, and all subcontracts under such a contract.

“(3) The term ‘misclassify’ means to treat as
an independent contractor an individual who 1s an

P
employee.”.
(2) The table of contents in section 1 of the Federal
Property and Administrative Services Act of 1949 is
amended by inserting after the item relating to the last

section 1n title III the following new item:

“Sec. 317. Classification of persons as employees and independent contractors.”.

(b) APPLICABILITY.—Section 317 of the FKFederal
Property and Administrative Services Act of 1949, as
added by subsection (a), shall apply to—

(1) contracts entered into under title III of
such Act after the expiration of the 180-day period
beginning on the date of the enactment of this sub-
title;

(2) subcontracts under contracts covered by
paragraph (1); and
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(3) options exercised under any such contract
after the expiration of the 180-day period beginning
on the date of the enactment of this subtitle.
SEC. 11203. DEFENSE CONTRACTS.
(a) CLASSIFICATION OF PERSONS AS EMPLOYEES

AND INDEPENDENT CONTRACTORS UNDER DEFENSE

CONTRACTS.—(1) Chapter 141 of title 10, United States
Code, is amended by inserting after section 2393 the fol-
lowing new section:
“§ 2393a. Classification of persons as employees and
independent contractors

“(a) INELIGIBILITY FOR DEFENSE CONTRACTS AND
SUBCONTRACTS.—(1) A person (including any subsidiary,
successor, or related entity of a person) shall not be eligi-
ble for a contract during the 2-year period beginning on
the date of the issuance of any final determination under
Federal law that the person (including any subsidiary or
related entity of the person) willfully misclassified an indi-
vidual for purposes of any employment tax.

“(2) For purposes of this subsection, a determination
18 final if all rights to appeal the determination, or to re-
quest a review, rehearing, or redetermination of the mat-
ter that is the subject of the determination, have been ex-

hausted or have lapsed.
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“(b) CERTIFICATION OF ADEQUACY OF BIDS To PAy
EMPLOYMENT TAXES.—A person who submits a bid or
proposal for a contract shall certify that the amount of
the bid or proposal is adequate to pay all employment
taxes with respect to all work to be performed under the
contract by employees of the person.

“(¢) NOTIFICATION OF INDEPENDENT CONTRAC-

TORS.

Each contract shall include a requirement that the
contractor shall provide, to each person who performs
work under the contract and who is treated by the contrac-
tor as an independent contractor for purposes of employ-
ment taxes, a notification regarding—

“(1) all obligations of the independent contrac-
tor under Federal and State law to withhold and pay
employment taxes with respect to work performed
under the contract by the independent contractor
(including work performed by employees of the inde-
pendent contractor); and

“(2) all statutory rights and protections that
are available under Federal and State law to em-
ployees of the contractor and are not available to the
independent contractor (including employees of the
independent contractor), including rights and protec-

tions under the Fair Liabor Standards Act of 1938,
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the Occupational Safety and Iealth Act of 1978,
and title VII of the Civil Rights Act of 1964.
“(d) Ricaor oF ACTION.—A person who submits a

bid or proposal for a contract and who suffers damages

1

2

3

4

5 as a result of the award of the contract to a person who
6 knowingly and willfully submits a certification under sub-
7 section (b) with respect to the contract that is false, may
8 bring an action for damages against the person awarded
9 the contract in any district court of the United States in
10 which the defendant is located.

11 “(e) AprprLicABILITY.—This section applies to con-

12 tracts entered into under chapter 137 of this title.

13 “(f) DEFINITIONS.—In this section:

14 “(1) The term ‘employment tax’ means any tax
15 imposed by subtitle C of the Internal Revenue Code
16 of 1986.

17 “(2) The term ‘contract’ includes subcontracts.
18 “(3) The term ‘misclassify’ means to treat as
19 an independent contractor an individual who is an
20 employee.”.

21 (2) The table of sections at the beginning of such

22 chapter is amended by inserting after the item relating

23 to section 2393 the following new item:

“2393a. Classification of persons as employees and independent contractors.”.
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1 (b) APPLICABILITY.—Section 2393a of title 10, Unit-
2 ed States Code, as added by subsection (a), shall apply
3 to—
4 (1) contracts entered into under chapter 137 of
5 title 10, United States Code, after the expiration of
6 the 180-day period beginning on the date of the en-
7 actment of this subtitle;
8 (2) subcontracts under contracts covered by
9 paragraph (1); and
10 (3) options exercised under any such contract
11 after the expiration of the 180-day period beginning
12 on the date of the enactment of this subtitle.
13 Subtitle B—Federal Employee
14 Fairness
15 SEC. 12001. AMENDMENTS RELATING TO ADMINISTRATIVE
16 DETERMINATION OF FEDERAL EMPLOYEE
17 DISCRIMINATION CLAIMS.
18 (a) DEFINITIONS.—Section 701 of the Civil Rights

19 Act of 1964 (42 U.S.C. 2000¢) is amended—

20 (1) in paragraph (f) by striking “The term”
21 and inserting “Except when it appears as part of the
22 term ‘Federal employee’, the term”, and

23 (2) by adding at the end the following:
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“(0) The term ‘administrative judege’ includes an ad-
ministrative law judge appointed under section 3105 of
title 5 of the United States Code.

“(p) The term ‘Commission’ means the Equal Em-
ployment Opportunity Commission.

“(q) The term ‘entity of the Federal Government’
means an entity to which section 717(a) applies, except
that such term does not include the Library of Congress.

“(r) The term ‘Federal employee’ means an individ-
ual employed by, or who applies for employment with, an
entity of the Federal Government.

“(s) The term ‘Federal employment’ means employ-
ment by an entity of the Federal Government.

“(t) The terms ‘government’, ‘government agency’,
and ‘political subdivision” do not include an entity of the
Federal Government.”.

(b) EEOC DETERMINATION OF FEDERAL EMPLOY-

MENT DISCRIMINATION CLAIMS.—Section 717 of the Civil

Rights Act of 1964 (42 U.S.C. 2000e-16) is amended—
(1) in subsection (b)—
(A) by inserting “(1)” after “(b)”,
(B) in the second sentence—
(1) by redesignating paragraphs (1),
(2), and (3), as subparagraphs (A), (B),

and (C), respectively,
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(11) in the subparagraph (B), as so re-
designated, by striking “and” at the end,

(iii) in subparagraph (C), as so redes-
ignated, by striking the period at the end
and inserting ‘; and”, and

(iv) by inserting after subparagraph
(C), as so redesignated, the following:

“(D) require each entity of the Federal Govern-

ment—

“(1) to make counseling available to Ked-
eral employees who believe such entity has dis-
criminated against them in violation of this sec-
tion, for the purpose of trying to resolve the
matters with respect to which such diserimina-
tion is alleged (Such entity shall assist such em-
ployee to identify the respondent required by
subsection (¢)(1) to be named in a complaint al-
leging such violation, shall inform such Federal
employee individually of the procedures and
deadlines that apply under this section to a
claim alleging such diserimination, and shall
make such counseling available throughout the
administrative process.);

“(1) to establish a voluntary alternative

dispute resolution process to resolve complaints,
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except that a Federal employee’s decision to
foreo such process shall not affect the rights
of such employee under this title;

“(1) not to discourage Federal employees
from filing complaints on any matter relating to
diserimination in violation of this section;

“(iv) not to require Federal employees to
participate in conciliation made available under
subsection (¢)(1)(A)(ii) unless such entity has
an alternative dispute resolution process ap-
proved by the Commission as described in such
subsection; and

“(v) not to require Federal employees to
participate in a dispute resolution process made
available under clause (i1).

“(2)(A) A Federal employee who believes that an en-
tity of the Federal Government has discriminated against
such employee in violation of this section, to whom sub-
section (¢)(1)(A)(i1) applies, who has requested such entity
to provide the conciliation deseribed in subsection
(e)(1)(A)(@i1), and who is the subject of, or about to be
the subject of, a personnel action to be taken against such
employee as a result of expressing that belief or requesting

such conciliation may file with the Commission a request
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for a stay of such personnel action, together with an affi-
davit made by such employee in support of such request.
“(B) Immediately after receiving such request so sup-
ported, the Commission shall appoint an administrative
judge to review such request. Subsection (f)(3) shall apply
with respect to such review and to the issuance of a stay
requested under subparagraph (A).”.
(C) in the third sentence by striking “The”
and inserting the following:
“(3) The”,
(D) in the fourth sentence by redesignating
paragraphs (1) and (2) as subparagraphs (A)
and (B), respectively,
(E) in the last sentence by striking ‘“With”
and inserting the following:
“(4) With”, and
(F') by adding at the end the following:
“(4)(A) Subject to subparagraph (B), an unlawful
employment practice of the kind described in section
704(a) is established under this section if an employee or
applicant for employment demonstrates that his opposing
any practice made an unlawful employment practice by
this title, his making a charge, testifying, assisting, or par-
ticipating in any manner in an investigation, proceeding,

or hearing under this title, or his communicating with the
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Congress regarding discrimination in violation of this sec-
tion was a contributing factor in an adverse personnel ac-
tion that was taken or is to be taken against such em-
ployee or applicant.

“(B) On a claim in which a Federal employee proves
a violation under subparagraph (A) and a respondent
demonstrates, on the basis of the evidentiary standard
specified in section 1221(e)(2) of title 5 of the United
States Code, that the respondent would have to take the
same personnel action in the absence of the impermissible
motivating factor, the court—

“(i) may grant declaratory relief, injunctive re-
lief' (except as provided in clause (ii)), and attorney’s
fees and costs demonstrated to be directly attrib-
utable only to the pursuit of a claim under subpara-
oeraph (A); and

“(11) shall not award damages or issue an order
requiring any admission, reinstatement, hiring, pro-
motion, or payment not described in clause (i).”,

(2) by striking subsection (c),

(3) 1 subsection (d)—

(A) by inserting “(1)” after “(d)”,
(B) by striking “(k)” and inserting “(j)”,
(C) by striking “brought hercunder” and

inserting “‘commenced under this section”, and
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(D) by adding at the end the following:

“(2) The head of the department, agency, or unit in
which diserimination in violation of this section is alleged
to have occurred shall be the defendant in a civil action
alleging such violation. If a department, unit, or agency
18 named as the defendant, the court shall freely grant
leave to amend the complaint to name the head of such
department, agency, or unit.

“(3)(A) In any action or proceeding under this sec-
tion, the court, in its discretion, may allow the prevailing
party (other than an entity of the Federal Government)
a reasonable attorney’s fee (including expert fees) and
costs as a court has authority to award under section
706(k), as amended from time to time, and the same inter-
est to compensate for delay in payment as in cases involv-
ing nonpublic parties.

“(B) If an action brought under this section by or
on behalf a Federal employee 1s found by the court to be
unreasonable, groundless, or vexatious, the court, in its
discretion, may allow the respondent a reasonable attor-
ney’s fee (including expert fees), costs, and interest as a
court has authority to award in an action to a prevailing
party under subparagraph (A).”,

(4) by redesignating subsections (d) and (e) as

subsections (o) and (p), respectively, and
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(5) by inserting after subsection (b) the follow-
ing:
“(e)(1)(A) Except as provided in subparagraphs (B),
(C), (D), and (KE), a complaint filed by or on behalf of
a Federal employee or a class of Federal employees and
alleging a claim of diserimination arising under this sec-
tion shall name as the respondent, and be filed with, the
head of the department, agency, or unit in which such dis-
crimination is alleged to have occurred, or with the Com-
mission—
“(i) not later than 180 days after the alleged
diserimination occurs, except as provided in clause
(11); and
“(i1) in the case of a respondent that provides
to such employee a voluntary alternative dispute res-
olution process approved by the Commission in ac-
cordance with rules issued by the Commission under
section 12005(a)(4) of the Economic Equity Act of
1996, after the expiration of the 20-day period be-
oinning on the date the Federal employee specifically
named in the complaint (or an individual authorized
to represent such Federal employee or both) re-
quests and offers to meet once with an individual
authorized to represent the respondent in accordance

with  subparagraph (B) to engage in the
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1 precomplaint conciliation approved under such sec-
2 tion by the Commission to be provided by the re-
3 spondent, except that such 20-day period shall be
4 excluded for purposes calculating such 180 days.
5 “(B) For purposes of subparagraph (A)(i1)—
6 “(i) conciliation shall occur during the regular
7 working hours of such Federal employee; and
8 “(i1) an individual may not be authorized to
9 represent the respondent if such individual—
10 “(I) has or has had any involvement in the
11 circumstances relating to any of such claims; or
12 “(IT) has or has had supervisory authority
13 over such Federal employee.
14 “(C) If, not later than 180 days (determined under
15 subparagraph (A)) after the alleged diserimination occurs,
16 the complaint is filed—
17 “(i) with such department, agency, or unit and
18 fails to name the head of the department, agency, or
19 unit as the respondent; or
20 “(1) except as provided in subparagraph (E),
21 with any other entity of the Federal Government, re-
22 cardless of the respondent named;

23 the complaint shall be considered to be filed in compliance

24 with subparagraph (A).
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“(D) A complaint filed under this section with respect
to a claim of diserimination arising under this section shall
be dismissed if—

“(1) such claim is a grievance that is subject to
section 7121 of title 5, United States Code; and

“(i1) the agerieved Federal employee has, in the
discretion of the Federal employee, exercised the op-
tion under section 7121(d) of such title to raise the
matter under the negotiated grievance procedure be-
fore filing the complaint.

“(E) A complaint filed by or on behalf of a Federal
employee, or a class of Federal employees, employed by
a department, agency, or unit in the intelligence commu-
nity (as defined by Executive Order 12333 or any succes-
sor to such order) and alleging a claim of discrimination
arising under this section shall be filed with the depart-
ment, agency, or unit in which such diserimination is al-
leged to have occurred not later than 180 days (deter-
mined under subparagraph (A)) after the alleged discrimi-
nation occurs.

“(2) If the complaint is filed with an entity of the
Federal Government other than the department, agency,
or unit in which such diserimination is alleged to have oc-

curred, then—
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“(A) such entity (other than the Commission)
shall transmit the complaint to the Commission, not
later than 10 days after receiving the complaint; and

“(B) the Commission shall transmit a copy of
the complaint, not later than 10 days after receiving
the complaint, to the head of the department, agen-
¢y, or unit in which such diserimination is alleged to
have occurred (hereinafter in this section referred to
as the ‘respondent’).

“(3) Not later than 10 days after the respondent re-
ceives the complaint from a source other than the Com-
mission, the respondent shall transmit to the Commission
a copy of the complaint.

“(d) Throughout the period beginning on the date the
respondent receives the complaint and ending on the latest
date by which all administrative and judicial proceedings
available under this section have been concluded with re-
spect to such claim, the respondent shall collect and pre-
serve documents and information (including the com-
plaint) that are relevant to such claim, including the docu-
ments and information that comply with rules issued by
the Commission.

“(e)(1) The respondent shall make reasonable efforts
to conciliate each claim alleged in the complaint beginning

on the date the complaint is filed under subsection (¢).
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After the complaint is filed, the respondent shall promptly
inform such Federal employee individually of the proce-
dures and deadlines that apply under this section to a
claim alleging such diserimination.

“(2)(A) With respect to such claim, the respondent
may enter into a settlement agreement with such Federal
employee.

“(B) The entity of the Federal Government with
which the complaint is filed under subsection (¢) shall im-
mediately give formal written notice to such Federal em-
ployee that such Federal employee may either—

“(1) before the expiration of the 90-day period
beginning on the date such Federal employee re-
ceives such notice, file with the Commission—

“(I) a written request for a determination
of such claim under subsection (f) by an admin-
istrative judge of the Commission, together
with, at the option of such Federal employee, a
request that the administrative judge request a
stay described in subsection (f)(3)(A);

“(IT) if such claim alleges discrimination in
the Commission or alleges an action appealable
to the Merit Systems Protection Board, a writ-
ten request electing that a determination of

such claim be made under the procedures speci-
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fied in either subparagraph (A) or (B) of sec-

tion 7702(a)(2) of title 5, Unmted States Code,

or a request described in subelause (I); or
“(ITI) if such claim alleges a grievance
that is subject to section 7121 of title 5, United

States Code, but not appealable to the Merit

Systems Protection Board, a written request to

raise such claim under the administrative and

judicial procedures provided in such section

7121 or a request described in subclause (I); or

“(i1) in the 90-day period beginning on the date
the complaint is filed under subsection (¢) or in the
90-day period beginning on the date such Federal
employee receives such notice (whichever 90-day pe-
riod begins later), commence a civil action in an ap-
propriate district court of the United States for de
novo review of such claim.

“(3)(A) Such Federal employee may either—

“(1) file a written request described in clause (i)
of paragraph (2)(B) at any time before the expira-
tion of the 90-day period specified in clause (i) of
such paragraph; or

“(11) commence a civil action deseribed in clause

(i1) of such paragraph before the expiration of the
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applicable 90-day period specified in paragraph

(2)(B)(1n).

“(B) If such Federal employee files a written request
under subclause (II) or (III) of paragraph (2)(B)(1) and
in accordance with subparagraph (A)(i), the Commission
shall transmit the complaint, not later than 10 days after
the Commission receives the complaint, to the appropriate
agency for determination.

“(f)(1) If such Federal employee files a written re-
quest under subsection (e)(2)(B)(1)(I) and in accordance
with subsection (e)(3)(A) with the Commission for a deter-
mination under this subsection of a claim with respect to
which notice is required by subsection (e)(2), then the
Commission shall transmit a copy of such request to the
respondent and, not later than 10 days after receiving
such request, shall appoint an administrative judge of the
Commission to determine such claim. If such request in-
cludes a request for a stay described in paragraph (3)(A),
then the Commission shall appoint an administrative
judege immediately after receiving such request.

“(2) Not later than 5 days after receiving a copy of
a request under subsection (e)(2)(B)(i), the respondent
shall transmit—

“(A) to the Commission if such request is for

a determination under this subsection; or
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“(B) to the Merit Systems Protection Board if

such request is for a determination be made under

the procedures specified in section 7702(a)(2)(A) of

title 5, United States Code;
a copy of all documents and information collected by the
respondent under subsection (d) with respect to such
claim.

“(3)(A) The administrative judge, in accordance with
rules issued by the Commission, may request any member
of the Commission to order a stay of any personnel action
for 45 days if the administrative judge determines that
there are reasonable grounds to believe that the personnel
action was taken for diseriminatory or retaliatory reasons
prohibited under this section.

“(B)(1) Any member of the Commission requested
under subparagraph (A) to order a stay shall order such
stay unless the member determines that, under the facts
and circumstances involved, such a stay does not comply
with such rules or otherwise would not be appropriate.

“(i1) Unless denied under clause (i), any stay re-
quested under subparagraph (A) shall be deemed to be
ordered on the third calendar day (excluding Saturdays,
Sundays, and legal holidays) after the date of the request.

“(C) If a stay is ordered under subparagraph (B),

the member who received the request for such stay may
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terminate such stay at any time after giving notice, and
an opportunity for oral or written comments, to the ag-
orieved Federal employee on whose behalf such stay was
ordered.

“(D)@1) The Commission may extend the period of
any stay granted under subparagraph (B) for any period
that the Commission considers appropriate.

“(i1) Members of the Commission shall allow any en-
tity of the Federal Government that would be subject to
a stay, or to the extension of a stay, to comment to such
members and the Commission on the request for such stay
and on a request for such extension.

“(i11) The respondent shall comply with a stay in ef-
fect under this section.

“(4) The administrative judge shall determine wheth-
er the documents and information received under para-
oraph (2) comply with subsection (d) and are complete
and accurate. If the administrative judge finds that the
respondent has failed to produce the documents and infor-
mation necessary to comply with such subsection, the ad-
ministrative judge shall, in the absence of good cause
shown by the respondent, impose any of the sanctions
specified in paragraph (6)(C) and shall require the re-

spondent—
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“(A) to obtain any additional documents and
information necessary to comply with such sub-
section; and

“(B) to correct any inaccuracy in the docu-
ments and information so received.

“(5)(A) After examining the documents and informa-

tion received under paragraph (4), the administrative

judge shall issue an order dismissing—

“(i) any frivolous claim alleged in the com-
plaint;

“(i1) any claim of a Federal employee who fails
to comply with subsection (¢)(1)(A)(11) if applicable
to such employee; and

“(m) the complaint if it fails to state a non-
frivolous claim for which relief may be granted
under this section.

“(B)(1) If a claim or the complaint is dismissed under

subparagraph (A), the administrative judge shall give for-
mal written notice to the aggrieved Federal employee that
such Federal employee may, before the expiration of the

90-day period beginning on the date such Federal em-

“(I) file with the Commission a written request

for appellate review of such order; or
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“(IT) commence a civil action in an appropriate
district court of the United States for de novo review
of such claim or the complaint.

“(i1) Such Federal employee may commence such civil
action after the dismissal of such claim or the complaint
and before the expiration of the 90-day period specified
in clause (1).

“(6)(A)(1) If the complaint is not dismissed under
paragraph (5)(A), the administrative judge shall make a
determination, after an opportunity for a hearing, on the
merits of each claim that is not dismissed under such
paragraph. The administrative judge shall make a deter-
mination on the merits of any other nonfrivolous claim
under this section, and on the merits of any action such
Federal employee may appeal to the Merit Systems Pro-
tection Board, reasonably expected to arise from the facts
on which the complaint is based.

“(i1) On the request of the agerieved Federal em-
ployee, the administrative judge shall—

“(I) determine whether the administrative pro-
ceeding with respect to such claim may be main-
tained as a class proceeding; and

“(IT) if the administrative proceeding may be so
maintained, shall desceribe those whom the adminis-

trative judge finds to be members of such class.
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“(B) With respect to such claim, a party may conduct
discovery by such means as may be available in a civil ac-
tion to the extent deemed appropriate by the administra-
tive judge.

“(C) If the agerieved Federal employee or the re-
spondent fails without good cause to respond fully and in
a timely fashion to a request made or approved by the
administrative judge for information or the attendance of
a witness, and if such information or such witness is solely
in the control of the party who so fails to respond, then
the administrative judege shall—

“(1) draw an adverse inference that the re-
quested information, or the testimony of the re-
quested witness, would have reflected unfavorably on
the party who so fails to respond;

“(i1) consider the matters to which such infor-
mation or such testimony pertains to be established
in favor of the opposing party;

“(1) exclude other evidence offered by the
party who so fails to respond;

“(iv) grant full or partial relief, including—

“(I) relief of the kinds described in section

706(2); and

“(IT) ecompensatory damages for unlawful

intentional diserimination (not an employment
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1 practice that is unlawful because of its dispar-
2 ate 1mpact) prohibited under this section, sub-
3 ject to the lLimitations specified in section
4 1977A(b)(3) of the Revised Statutes of the
5 United States;
6 to the aggrieved Federal employee; or
7 “(v) take such other action the administrative
8 judge considers to be appropriate.
9 “(D) In a hearing on a claim, the administrative
10 judge shall—
11 “(1) lmit attendance to persons who have a di-
12 rect connection with such claim;
13 “(i1) bring out pertinent facts and relevant em-
14 ployment practices and policies, and ensure that the
15 record is developed for a full and fair determination
16 of such claim, but exclude irrelevant or unduly rep-
17 etitious information;
18 “(i1) permit all parties to examine and cross
19 examine witnesses; and
20 “(iv) require that testimony be given under
21 oath or affirmation.
22 “(E) At the request of any party or the administra-

23 tive judge, a transcript of all or part of such hearing shall

24 Dbe provided in a timely manner and simultaneously to the
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parties and the Commission. The respondent shall bear

the cost of providing such transeript.

“(F) The administrative judge shall have authority:
“(1) to administer oaths and affirmations;
“(11) to regulate the course of hearings;

“(i11) to rule on offers of proof and receive evi-
dence;
“(iv) to issue subpoenas to compel—

“(I) the production of documents or infor-
mation by the entity of the Federal Government
in which discrimination is alleged to have oc-
curred; and

“(II) the attendance of witnesses who are
Federal officers or employees of such entity;
“(v) to request the Commission to issue subpoe-

nas to compel the production of documents or infor-

mation by any other entity of the Federal Govern-
ment or by the aggrieved Federal employee, and the
attendance of other witnesses, except that any wit-
ness who is not an officer or employee of an entity

of the Federal Government may be compelled only to

attend any place
“(I) less than 100 miles from the place
where such witness resides, 1s employed, trans-

acts business in person, or is served; or
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“(IT) at such other convenient place as is
fixed by the administrative judge;

and shall be paid fees and allowances, by the party
that requests the subpoena, to the same extent that
fees and allowances are paid to witnesses under
chapter 119 of title 28, United States Code, as
amended from time to time;

“(vi) to exclude witnesses whose testimony
would be unduly repetitious;

“(vii) to exclude any person from a hearing for
contumacious conduct, or for misbehavior, that ob-
structs such hearing; and

“(viii) to grant full or partial relief, including—

“(I) relief of the kinds described in section

706(2); and

“(IT) ecompensatory damages for unlawful
intentional diserimination (not an employment
practice that is unlawful because of its dispar-
ate 1impact) prohibited under this section, sub-
ject to the limitations specified in section
1977A(b)(3) of the Revised Statutes of the

United States.

“(G) The administrative judge and the Commission

24 shall have authority to award to a prevailing party (other

25 than an entity of the Federal Government)—
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“(i) a reasonable attorney’s fee (including ex-
pert fees) and costs as a court has authority to
award under section 706(k), as amended from time
to time; and
“(i1) the same interest to compensate for delay

In payment as in cases involving nonpublic parties.

“(H) The Commission shall have authority to issue
subpoenas described in subparagraph (F)(v).

“(I) In the case of contumacy or failure to obey a
subpoena issued under subparagraph (F) or (I), the Unit-
ed States district court for the judicial district in which
the person to whom the subpoena is addressed resides or
18 served may issue an order requiring such person to ap-
pear at any designated place to testify or to produce docu-
mentary or other evidence.

“(7)(A) Except as provided in subparagraph (B), the
administrative judge shall issue a written order making
the determination required by paragraph (6)(A), and
eranting or denying relief, not later than—

“(1)(I) 300 days after the complaint containing
such claim is filed by or on behalf of a Federal em-
ployee if such complaint is filed in the 1-year period

beginning on the effective date of this subsection.
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“(IT) except as provided in subclause (I), 210
days after the complaint containing such claim is
filed by or on behalf of a Federal employee; or
“(1) 2 years and 30 days after the complaint
containing such claim is filed on behalf of a class of

Federal employees;
except that these time periods shall be extended for 30
days if the administrative judge certifies, in writing, that
such 30-day period is needed to secure additional docu-
ments or information from the respondent to have a com-
plete administrative record.

“(B) The administrative judege shall issue such order
not later than 30 days after the applicable period specified
in subparagraph (A) if the administrative judge certifies
in writing, before the expiration of such applicable pe-
riod—

“(i) that such 30-day period is necessary to
make such determination; and

“(i1) the particular and unusual circumstances
that prevent the administrative judge from comply-
ing with the applicable period specified in subpara-

eraph (A).

“(C) The administrative judge may apply to the Com-

mission to extend any period applicable under subpara-

*HR 3857 IH



© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R
5E W N B O © 0 N O U0 A W N LB O

27
eraph (A) or (B) if manifest injustice would occur in the
absence of such an extension.
“(D) The Commission—
“(1) may not grant such extension; or
“(11) shall terminate such extension;
if the agerieved Federal employee shows that such exten-
sion would prejudice a claim of, or otherwise harm, such
Federal employee.
“(E) In addition to findings of fact and conclusions
of law, such order shall include formal written notice to
each party that before the expiration of the 90-day period

beginning on the date such party receives such order

“(1) the aggrieved Federal employee may com-
mence a civil action in an appropriate district court
of the United States for de novo review of a claim
with respect to which such order is issued; and

“(11) unless and until a civil action is com-
menced in such 90-day period under clause (i) with
respect to such claim, any party may file with the
Commission a written request for appellate review of
the determination made, and relief granted or de-
nied, in such order with respect to such claim.

“(F) Such Federal employee may commence such

civil action at any time before the expiration of the 90-
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day period beginning on the date such Federal employee
receives an order described in subparagraph (A).

“(G) If such order applies to more than one claim

and 1f—
“(i) such employee does not commence a civil
action in accordance with subparagraph (E)(i); and
“(11) neither party requests appellate review in
accordance with subparagraph (E)(i1);
with respect to a particular claim, then the determination
made, and relief granted, in such order with respect to
such particular claim shall be enforceable immediately.

“(e)(1) If a party files timely a written request in
accordance with subsection (£)(5)(B)(1) or (£)(7)(E)(1)
with the Commission for appellate review of the deter-
mination made, and relief granted or denied, with respect
to a claim in such order, then the Commission shall imme-
diately transmit a copy of such request to the other parties
imvolved and to the administrative judge who issued such
order.

“(2) Not later than 7 days after receiving a copy of
such request, the administrative judge shall transmit to
the Commission the record of the proceeding on which
such order 1s based, including all documents and informa-

tion collected by the respondent under subsection (d).
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“(3)(A) After allowing the parties to file briefs with
respect to such determination, the Commission shall issue
a written order with respect to such claim affirming, re-
versing, or modifying the applicable provisions of the order
of the administrative judge not later than—

“(i) 150 days after receiving such request; or
“(1) 30 days after such 150-day period if the

Commission certifies in writing, before the expiration

of such 150-day period—

“(I) that such 30-day period is necessary
to review such claim; and

“(II) the particular and unusual cir-
cumstances that prevent the Commission from
complying with clause (1).

“(B) The Commission shall affirm the determination
made, and relief granted or denied, by the administrative
judge with respect to such claim if such determination and
such relief are supported by a preponderance of the evi-
dence in the record taken as a whole and are otherwise
in accordance with law. The Commission shall accord sub-
stantial deference to the findings of fact of the administra-
tive judge.

“(C) In addition to findings of fact and conclusions
of law, the Commission shall include in its order formal

written notice to the agerieved Federal employee that, be-
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fore the expiration of the 90-day period beginning on the
date such Federal employee receives such order, such Fed-
eral employee may commence a civil action in an appro-
priate district court of the United States for de novo re-
view of a claim with respect to which such order is issued.

“(D) Such Federal employee may commence such
civil action at any time before the expiration of the 90-
day period beginning on the date such Federal employee
receives an order described in subparagraph (A).

“(h)(1) In addition to the periods authorized by sub-
sections (f)(7)(F) and (g2)(3)(D)—

“(A) during the period beginning 20 days after
the expiration of the applicable period specified in
subparagraph (A) or (B) of subsection (f)(7) and
ending on the date the administrative judge issues
under such subsection an order with respect to such
claim; and

“(B) during the period beginning 20 days after
the expiration of the applicable period specified in
subsection (g2)(3)(A) and ending on the date the
Commission issues under such subsection an order
with respect to such claim;

such Federal employee may commence a civil action in an
appropriate district court of the United States for de novo

review of such claim.
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“(2) Whenever a civil action is commenced timely and
otherwise in accordance with this section to determine the
merits of a claim arising under this section, the jurisdic-
tion of the administrative judge or the Commission (as
the case may be) to determine the merits of such claim
shall terminate.

“(1) A Federal employee who prevails on a claim aris-
ing under this section may bring a civil action in an appro-
priate district court of the United States to enforce—

“(1) the provisions of a settlement agreement
applicable to such claim;

“(2) the provisions of an order issued by an ad-
ministrative judge under subsection (f)(7)(A) appli-
cable to such claim if—

“(A) a request is not filed timely under
subsection (g)(1) for appellate review by the
Commission; and

“(B) a cvil action is not commenced time-
ly under subsection (2)(3)(D) for de novo re-
view;

of such claim; or

“(3) the provisions of an order issued by the
Jommission under subsection (2)(3)(A) applicable to

such claim if a civil action is not commenced timely
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under subsection (g)(3)(D) for de novo review of

such claim.

“(J) Any amount awarded under this section (includ-
ing fees, costs, and interest awarded under subsection
(£)(6)(G)), or under title 28 of the United States Code,
with respect to a violation of this section, shall be paid
by the entity of the Federal Government that violated such
subsection from any funds made available to such entity
by appropriation or otherwise.

“(k)(1) An entity of the Federal Government against
which a claim of diserimination is alleged in a complaint
filed in an administrative proceeding or a civil action
under this section shall grant the agerieved Federal em-
ployee paid administrative leave if otherwise on duty, for
time expended in accordance with rules issued by the Com-
mission to carry out this section, except that such leave
shall include reasonable time for—

“(A) preparation of a complaint based on such
allegation;
“(B) conciliation required by subsection

(¢)(1)(A)(i);

“(C) responding to requests made by the Com-
mission (including administrative judges) or the re-
spondent for information; and

“(D) attendance at such proceeding or action.
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“(2) Except as provided in paragraph (1), an entity

2 of the Federal Government shall grant a Federal em-

3 ployee—
4 “(A) paid administrative leave to participate for
5 the benefit of a claimant in an administrative pro-
6 ceeding or civil action commenced under this section
7 to the same extent and under such circumstances as
8 such entity would grant an employee official duty or
9 paid administrative leave to participate for the bene-
10 fit of a Federal entity in an administrative proceed-
11 ing or civil action commenced under this section
12 against such entity; and
13 “(B) other leave to participate for the benefit of
14 a claimant in an administrative proceeding or civil
15 action commenced under this section to the same ex-
16 tent and under such circumstances as such entity
17 would grant an employee other leave to participate
18 for the benefit of a Federal entity in an administra-
19 tive proceeding or civil action commenced under this
20 section against such entity.
21 “(1)(1) In enforcing compliance with an order issued

22 Dby an administrative judge or the Commission, the Com-

23 mission may make a written determination that—
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“(A) any officer or employee of the agency, de-
partment, or unit charged with complying with such
order; or
“(B) any officer or employee of the United
States determined to be responsible for the failure of
the agency, department, or unit to comply with such
order;
who is not an officer or employee appointed by the Presi-
dent by and with the advice and consent of the Senate,
shall not be entitled to receive payment for service as an
officer or employee for the period during which such order
has not been complied with. The Commission shall certify
to the Comptroller General of the United States that a
determination under this paragraph has been made, and
no payment shall be made out of the Treasury of the Unit-
ed States for any service specified in such determination.
“(2) In enforcing compliance with such order with re-
spect to any officer or employee described in subparagraph
(A) or (B) of paragraph (1) who is an officer or employee
appointed by the President by and with the advice and
consent of the Senate, the Commission shall notify the
President that such officer or employee has failed to obey
such order.
“(m) If with respect to the merits of a claim of inten-

tional diserimination (other than an employment practice

*HR 3857 IH



© 00O N O 0o B~ W N PP

N DN DN DN DD DN P PP PPk PR PP
aa A WO N P O ©W 00 N O 0o b W N B O

65

that 1s unlawful because of its disparate impact) prohib-
ited by this section, a Federal employee prevails in a pro-
ceeding under subsection (f) or a civil action commenced
under this section, then not later than 15 days after issu-
ing an order finding liability under this section, the admin-
istrative judge or the district court involved shall transmit
to the Office of Special Counsel a copy of such order.

“(n) This section, as in effect immediately before the
effective date of the Economic Equity Act of 1996, shall
apply with respect to employment in the Library of Con-
oress.”.

SEC. 12002. AMENDMENTS TO THE AGE DISCRIMINATION IN
EMPLOYMENT ACT AND THE REHABILITA-
TION ACT OF 1973.

(a) ENFORCEMENT BY EEOC.—(1) Section 15 of the
Age Diserimination in Employment Act of 1967 (29
U.S.C. 633a) is amended—

(A) by striking subsections (¢) and (d),
(B) by inserting after subsection (b) the follow-
ng:

“(e)(1)(A) Except as provided in subparagraph (B),
any individual aggrieved by a violation of subsection (a)
of this section may file a complaint with the Commission
in accordance with section 717 of the Civil Rights Act of

1964.
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“(B) Subsections (¢) and (d) of this section, as in
effect immediately before the effective date of the Eco-
nomic Equity Act of 1996, shall apply with respect to em-
ployment in the Library of Congress.

“(2) Except as provided in paragraph (1)(B) and
subsection (d), such section 717 shall apply to a violation
alleged in a complaint filed under paragraph (1) in the
same manner as such section applies to a claim arising
under section 717 of such Act.

“(d)(1) If an individual agerieved by a violation of
this section does not file a complaint under subsection
(e)(1), such individual may commence a civil action—

“(A) not less than 30 days after filing with the
Commission a notice of intent to commence such ac-
tion; and

“(B) not more than 2 years after the alleged
violation of this section occurs;

in an appropriate district court of the United States for
de novo review of such violation.

“(2) On receiving such notice, the Commission
shall—

“(A) promptly notify all persons named in such
notice as prospective defendants in such action; and

“(B) take any appropriate action to ensure the

elimination of any unlawful practice.

*HR 3857 IH



© 00O N O 0o B~ W N PP

N DN NN DN NN DN P PP PP PP PP
a o W N P O © 00 N O O b W N B O

67
“(3) Section 717(0) of the Civil Rights Act of 1964
(42 U.S.C. 2000e-16(0)) shall apply to civil actions com-
menced under this subsection in the same manner as such
section applies to civil actions commenced under section
717 of the Civil Rights Act of 1964.”,
(C) 1n subsection (f)—
(i) by inserting “(1)”" after “(f)”,
(i1) by striking “section 12(b)” and insert-
ing “‘sections 12(b) and 4(d)”, and
(ii1) by adding at the end the following:
“(2)(A) Subject to subparagraph (B), an unlawful
personnel action of the kind described in section 4(d) is
established under subsection (a) if an employee or appli-
cant for employment demonstrates that his opposing any
practice made an unlawful employment practice by sub-
section (a), his making a charge, testifying, assisting, or
participating in any manner in an investigation, proceed-
ing, or hearing under this section, or his communicating
with the Congress regarding discrimination in violation of
subsection (a) was a contributing factor in an adverse per-
sonnel action that was taken or is to be taken against such
employee or applicant.
“(B) On a claim in which a Federal employee proves
a violation under subparagraph (A) and a respondent

demonstrates, on the basis of the evidentiary standard
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specified in section 1221(e)(2) of title 5 of the United

States Code, that the respondent would have taken the
same personnel action in the absence of the impermissible
motivating factor, the court—

“(i) may grant declaratory relief, injunctive re-
lief' (except as provided in clause (ii)), and attorney’s
fees and costs demonstrated to be directly attrib-
utable only to the pursuit of a claim under subpara-
oraph (A); and

“(11) shall not award damages or issue an order
requiring any admission, reinstatement, hiring, pro-
motion, or payment not described in clause (1).”,

(2) Section 505 of the Rehabilitation Act of 1973 (29
U.S.C. 794a) is amended—
(A) 1n subsection (a)(1)—
(i) by inserting “(A)”" after “(a)(1)”,
(i) by striking “706(k)” and inserting
“706())7,

)

(iii) by striking “through (k)” and insert-
ing “through (j)”, and
(iv) by adding at the end the following:
“(B) The first sentence of this paragraph, as in effect
immediately before the effective date of the Economic Kq-

uity Act of 1996, shall apply with respect to employment

in the Library of Congress.”, and
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(B) in subsection (b) by striking “In” and in-
serting “KExcept as provided in subsection (a)(1),
in”.
(b) OprPORTUNITY TO COMMENCE CIVIL ACTION.—
If a complaint filed under section 15 of the Age Discrimi-
nation in Employment Act of 1967 (29 U.S.C. 633a), or
section 501 of the Rehabilitation Act of 1973 (29 U.S.C.
791)), with the Equal Employment Opportunity Commis-
sion 1s pending in the period beginning on the date of the
enactment of this subtitle and ending on December 31,
1996, the individual who filed such complaint may com-
mence a civil action under such section not later than June
30, 1997.
SEC. 12003. AMENDMENTS TO TITLE 5 OF THE UNITED
STATES CODE.

(a) GRIEVANCE PROCEDURES.—Section 7121 of title

5, United States Code, is amended—
(1) in subsection (a)(1) by inserting ‘‘adminis-
trative”” after “‘exclusive”, and
(2) in subsection (d)—
(A) by inserting “(1)” after “(d)”,
(B) in the first sentence by inserting “, in

the discretion of the agerieved employee,” after

“may”’, and
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(C) in the last sentence by striking “Selec-
tion” and all that follows through “any other”,
and inserting the following:

“(2) An employee may commence, not later than 120
days after a final decision, a civil action in an appropriate
district court of the United States for de novo review of
a’.

(b) ACTIONS INVOLVING DISCRIMINATION.—Section
7702 of title 5, United States Code, is amended to read

as follows:
“§7702. Actions involving discrimination
“(a)(1) Notwithstanding any other provision of law,
in the case of any employee or applicant for employment
who—
“(A) is affected by—

“(i) an action which the employee or appli-
cant may appeal to the Merit Systems Protec-
tion Board, or

“(1) an action, not described in clause
(1)—

“(I) on the part the Equal Employ-
ment Opportunity Commission, and
“(IT) with respect to which the em-

ployee or applicant makes an election
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under section 717(e)(2)(B)(1)(II) of the

Civil Rights Act of 1964, and
“(B) alleges that a basis for the action was dis-
crimination prohibited by—
“(1) section 717 of the Civil Rights Act of
1964 (42 U.S.C. 2000a-16),
“(11) section 6(d) of the Fair Liabor Stand-
ards Act of 1938 (29 U.S.C. 206(d)),
“(111) section 501 of the Rehabilitation Act
of 1973 (29 U.S.C. 791),
“(iv) sections 12 and 15 of the Age Dis-
crimination in Employment Act of 1967 (29
U.S.C. 631, 633a), or
“(v) any rule, regulation, or policy directive
prescribed under any provision of law described
in clauses (i) through (iv) of this subparagraph,
the employee or applicant may raise the action as provided
in paragraph (2).

“(2) For purposes of paragraph (1), the employee
shall raise the action by filing a complaint in accordance
with section 717 of the Civil Rights Act of 1964 and shall
make a request described in section 717(e)(2)(B)(i) select-
ing the procedures specified in one of the following sub-

paragraphs:
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“(A) The administrative and judicial procedures
provided under sections 7701 and 7703.

“(B) The administrative and judicial procedures
provided under section 7121.

“(C) The administrative and judicial procedures
provided under section 717 of the Civil Rights Act
of 1964.

“(3) The agency (including the Board and the Equal

Employment Opportunity Commission) that carries out
such procedures shall apply the substantive law that is ap-
plied by the agency that administers the particular law
referred to in subsection (a)(1) that prohibits the conduct

alleged to be the basis of the action referred to in sub-

section (a)(1)(A).

“(b) If—

“(1) an employee elects the procedures specified
in subsection (a)(2)(C), and

“(2) the Equal Employment Opportunity Com-
mission dismisses under section 717(f)(5)(A) of the
Civil Rights Act of 1964 a claim that is based on

the action raised by the employee,

22 then the employee shall have 20 days in which to raise

23 the action under the procedures specified in subparagraph

24 (A) or (B) of subsection (a)(2), except that no allegation
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of a kind described in subsection (a)(1)(B) may be raised
under this subsection.

“(e¢) If at any time after the 120th day following the
receipt under section 717(e)(3)(B) of the Civil Rights Act
of 1964 of a complaint as a result of an election made
under section 717(e)(2)(B)(i) of the Civil Rights Act of
1964 to raise an action under the procedures specified in
subsection (a)(2)(A) there is no judicially reviewable ac-
tion, an employee shall be entitled to file, not later than
240 days after making such election, a civil action in an
ap