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Mr. PRrREsSsLER, from the Committee on Commerce, Science, and
Transportation, submitted the following original bill; which was
read twice and placed on the calendar

REPORT
together with

ADDITIONAL AND MINORITY VIEWS

[To accompany S. 652]

The Committee on Commerce, Science, and Transportation re-
ports favorably an original bill to provide for a pro-competitive, de-
regulatory national policy framework designed to accelerate rapidly
private sector deployment of advanced telecommunications and in-
formation technologies and service to all Americans by opening all
telecommunications markets to competition, and for other pur-
poses, and recommends that the bill do pass.

The Committee on Commerce, Science, and Transportation, to
foster the further development of the Nation’s telecommunications
infrastructure through competition and deregulation, and for other
purposes, considered an original bill, the Telecommunications Com-
petition and Deregulation Act of 1995, reports favorably thereon
and recommends that the bill as amended do pass.

PURPOSE OF THE BILL

The purposes of the bill are to revise the Communications Act of
1934 (the 1934 Act) to provide for a pro-competitive, de-regulatory
national policy framework designed to accelerate rapidly private
sector deployment of advanced telecommunications and information



2

technologies and services to all Americans by opening all tele-
communications markets to competition, and for other purposes.

Among the major issues addressed by the bill are: (1) long dis-
tance entry by the Bell Operating Companies (BOCs); (2) telephone
company entry into cable; (3) competition for local telephone serv-
ice; (4) entry of registered electric utilities into telecommunications;
(5) broadcasters’ rights to provide additional services; (6) protection
and advancement of universal telephone service; and many other
issues.

BACKGROUND AND NEEDS
A. HISTORICAL BACKGROUND

1. The Communication Act of 1934

At the time Congress passed the 1934 Act, AT&T held a virtual
monopoly over telephone service. AT&T was the sole provider of
long distance service, was the primary manufacturer of communica-
tions equipment, and owned the Bell Operating Companies, which
provided most of the local telephone service in the country. At the
same time, AM radio was just beginning to develop a mass audi-
ence. Yet the amount of available spectrum for radio stations was
limited, and radio stations frequently interfered with each other’s
signals. Legislation was necessary for two reasons: for telephone
service, legislation was necessary to prevent AT&T from abusing
its monopoly and for spectrum-based services, legislation was nec-
essary to prevent interference among competing users of the spec-
trum and to prevent a few large entities from acquiring all spec-
trum rights.

To address these needs, the Congress passed the 1934 Act, mod-
eled after the Interstate Commerce Act. Title | of the 1934 Act cre-
ates the FCC, title Il establishes the regulations for all “common
carriers” (providers of telephone services), and title 111 establishes
the rules for broadcast services using the radio spectrum. Titles IV
and V deal with judicial review and enforcement.

2. Changes in the telephone services market

Changes in technology and consumer preferences have made the
1934 Act a historical anachronism. For instance, the 1934 Act pre-
sumes that telephone service is provided by monopoly carriers and
imposes strict regulatory requirements on all common carriers
whether they are monopolies or not. Since the 1970s, when com-
petition first began to emerge in the markets for telephone equip-
ment, information services, and long distance services, the FCC has
struggled to adopt rules that recognize a need to reduce regulatory
burdens, especially on new entrants.

3. Changes in the broadcast and cable markets

The broadcast markets have undergone similar changes. While
the 1934 Act successfully permitted the FCC to establish regula-
tions for the introduction of over-the-air television, the Act was not
prepared to handle the growth of cable television. Cable television,
first known as community antenna television, or CATV, was not a
common carrier (title Il) or a broadcaster (title I11). Congress re-
sponded by passing the Cable Communications Policy Act of 1984
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(the 1984 Cable Act), which created a new title VI of the 1934 Act
and established the FCC'’s regulatory authority over cable opera-
tors.

The 1984 Cable Act prohibited telephone companies from provid-
ing video programming directly to subscribers in the same region
where they provide telephone service (the so-called cable-telco pro-
hibition), thereby preventing telephone companies from competing
with cable operators. As the cable industry prospered through the
late 1980s, it began to spend greater resources on developing its
own programming. Rather than simply retransmitting broadcasting
signals, the cable industry now competes with broadcasters for au-
dience shares and advertising.

The growth of cable programming has raised questions about the
rules that govern broadcasters and telephone companies. Although
broadcasters provide their services for free to consumers, they are
currently restricted to providing one channel of programming over
their spectrum, while a cable system can provide several channels.
Broadcasters are seeking the right to obtain additional revenue
streams through the provision of additional services over their
spectrum.

Other changes raise questions about the cross-ownership restric-
tions. Telephone companies are seeking the right to provide cable
service in competition with the cable companies. Similarly, cable
companies are seeking the right to provide telephone service. Fed-
eral district courts have found that the 1984 cable-telco cross-own-
ership ban is unconstitutional under the First Amendment.

4. Changes in global communications market

Section 310(b) of the 1934 Act establishes limits on the grant of
U.S. telecommunications licenses to foreign entities.

With an exploding worldwide demand for telecommunications
equipment and services, this limitation inhibits the ability of U.S.
firms to compete in a global market. Foreign countries point to sec-
tion 310(b) as a reason to deny U.S. companies entry into their
markets.

The bill creates a system of reciprocity for common carriers.The
FCC may grant a common carrier license to an alien, or foreign
corporation if the FCC finds that there are equivalent market op-
portunities for U.S. companies in the foreign country where the
alien is a citizen or a corporation is organized.

5. The Modification of Final Judgment (MFJ)

In 1982, the Department of Justice (DOJ) settled an antitrust
case against AT&T. Under the agreement, AT&T agreed to spin off
its local telephone companies in exchange for maintaining its
equipment and long distance businesses. AT&T and DOJ agreed
that the 22 Bell Operating Companies (BOCs) would be combined
into 7 Regional Bell Operating Companies. (RBOCs). The decree
took effect on January 1, 1984.

The MFJ also provided that the BOCs would be barred from pro-
viding long distance (the “interLATA” restriction) or information
services and from manufacturing communications equipment.
These restrictions were imposed out of concern that the BOCs
would use their monopoly over local telephone service to harm con-
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sumers and gain an unfair advantage over competitors in the long
distance, manufacturing, and information services markets.

The *“line-of-business” restrictions on the BOCs were not in-
tended to be permanent. In 1991, the District Court removed the
information services restriction entirely, but the restrictions on
manufacturing and long distance continue to apply.

6. The Public Utility Holding Company Act of 1935

Unlike most electric utility companies, the Public Utility Holding
Company Act of 1935 (PUHCA) restricts the 10 registered electric
utility holding companies® and their operating subsidiaries from
making investments outside of the utility business. Specifically,
section 11 of PUHCA restricts registered companies to businesses
that are “reasonably incidental, or economically necessary or appro-
priate” to the operations of an integrated utility system and that
are “necessary or appropriate in the public interest.” As adminis-
tered by the Securities and Exchange Commission (SEC), these re-
quirements mean that registered holding companies are generally
limited to investments that primarily involve their core electric
utility business. Thus, for example, while a registered holding com-
pany is generally able to own an internal telecommunications sys-
tem necessary for control of power plants and other utility uses, it
and its subsidiaries are limited in their ability to sell excess tele-
communications capacity to other parties.

PUHCA restricts registered holding companies from investing in
telecommunications infrastructure, specifically the construction of
fiber optic links and other facilities for general service to the pub-
lic. In addition, many end-use applications that could provide the
incentive for investment in infrastructure construction may also ex-
ceed core utility functions and thus impede the ability of a reg-
istered holding company to invest. As a result, registered holding
companies may be precluded from competing in telecommuni-
cations and information markets, thus potentially limiting
consumer choice and resulting in higher prices, unless current
PUHCA restrictions are loosened with respect to investment in
telecommunications infrastructure and applications. Entry by utili-
ties could significantly promote and accelerate competition in tele-
communications services and deployment of advanced networks.

B. NEED FOR THE LEGISLATION

1. Universal service and local competition

The need to protect and advance universal service is one of the
fundamental concerns of the Committee in approving the Tele-
communications Competition and Deregulation Act of 1995. The
bill addresses the universal service concerns in several ways.

First, it makes explicit the FCC's current implicit authority to re-
quire common carriers to provide universal service. Second, the leg-

1Under PUHCA, registered holding companies are generally those that operate multistate
systems. The 10 registered electric utility holding companies are: Central and South West Corp.,
the Southern Co., Entergy Corp., American Electric Power Co., Inc., New England Electric Sys-
tem, Allegheny Power System, Inc., General Public Utilities Corp., Eastern Utilities Associates,
Unitil Corp., and Northeast Utilities. In addition, there are three gas registered holding compa-
nies: Columbia Gas System, Consolidated Natural Gas Co., and National Fuel Gas Co. The
changes made by section 302(b) of the bill apply equally to all registered companies.



5

islation provides a mechanism to achieve greater consistency be-
tween Federal and State actions to protect universal service.

The bill sets forth a Federal responsibility for establishing uni-
versal service policies, but recognizes the primary importance of
the States in developing policies to define, protect and advance uni-
versal service. It creates a Federal-State Joint Board through
which the FCC can obtain the States’ views with regard to appro-
priate universal service mechanisms. The Joint Board after receiv-
ing the States’ recommendations may propose modifications of
amendments to the definition of and the adequacy of support for
universal service.

The bill directs the FCC and the Joint Board to base their poli-
cies on several principles. Among others, these include: providing
quality services at just, reasonable, and affordable rates; providing
access to advanced telecommunications and information services in
all regions of the nation; and, providing consumers in rural and
high cost areas access to services comparable to those provided in
urban areas.

The legislation reforms the regulatory process to allow competi-
tion for local telephone service by cable, wireless, long distance,
and satellite companies, and electric utilities, as well as other enti-
ties.

The bill preempts almost all State and local barriers to compet-
ing with the telephone companies upon enactment of the bill. In
addition, the measure requires telecommunications carriers with
market power over telephone exchange or exchange access service
to open and unbundle network features and functions to allow any
customer or carrier to interconnect with the carrier’s facilities. Sev-
eral States (such as New York, California, and Illinois) have taken
steps to open the local networks of telephone companies.

The bill gives the FCC greater regulatory flexibility by permit-
ting the FCC to forbear from regulating carriers when it is in the
public interest. This provision will allow the FCC to reduce the reg-
ulatory burdens on new entrants. It will also permit the FCC to re-
duce the regulatory burdens on the telephone company when com-
petition develops or when the FCC determines that relaxed regula-
tion is in the public interest.

2. Long distance relief for the BOCs

The bill establishes a process under which the BOCs may apply
to enter the interLATA market. It reasserts Congressional author-
ity over this issue.

Section 255 of the bill establishes a checklist of specific actions
BOCs must meet in order to fully open local telephone service to
competitors. The checklist requires the BOCs to make specific fa-
cilities and services available on an unbundled basis to other pro-
viders. Among other specific requirements, the BOCs must provide
access to poles, ducts and conduits; offer emergency and directory
assistance; and provide transmission and switching services
unbundled from other communications services so other carriers
can purchase these services on an as-needed basis. By opening up
local telephone service and long distance to competition, the Com-
mittee anticipates consumers will have a greater choice of services
and providers.
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Upon an FCC finding that a BOC has complied with the check-
list and other measures, the BOC will be permitted to offer long
distance services.

3. Manufacturing authority for the BOCs

Section 222 of the bill removes BOC manufacturing restrictions
by tying entry into manufacturing to the competitive checklist in
new section 255(b) of the 1934 Act.

The bill provides certain authority immediately. At enactment,
BOCs may engage in research or design activities related to the
manufacture of telecommunications equipment or customer prem-
ises equipment. Further, BOCs would be permitted to enter into
royalty agreements with other manufacturers.

BOCs are permitted to enter immediately into arrangements
with an unaffiliated manufacturer in developing a product (either
with funding or technical assistance) and would receive royalties
upon the manufacturer’s sale of the product to third parties.

When BOCs have been found by the FCC to be permitted into
long distance, they may also enter manufacturing. In conducting
their manufacturing activities, the BOCs must comply with the fol-
lowing safeguards:

No Joint Manufacturing—To prevent collusion, the BOCs
cannot manufacture in conjunction with one another. The bill
requires that, if the BOCs decide to manufacture, they will cre-
ate independent manufacturing entities that will compete with
each other as well as with existing manufacturers.

Separate Affiliates—The BOCs must conduct all their manu-
facturing activities through separate affiliates. The affiliate
must keep books of account for its manufacturing activities
separate from the telephone company and must file this infor-
mation publicly.

No Self-dealing—(1) The BOC must make procurement deci-
sions and award all supply contracts using open, competitive
bidding procedures, must permit any person to participate in
establishing standards and certifying equipment used in the
network, may not restrict sales or equipment to other local ex-
change carriers, and must protect proprietary information con-
cerning standards and certification of equipment unless specifi-
cally authorized.

No Cross-subsidization—The BOC is prohibited from subsi-
dizing its manufacturing operations with revenues from its
telephone services.

Protections for Small Telephone Companies—A BOC manu-
facturing affiliate must make its equipment available to other
telephone companies without discrimination or self-preference
as to price delivery, terms, or conditions.

Close Collaboration—Any BOC may engage in close collabo-
ration with any unaffiliated manufacturer.

4. Telephone company entry into cable

The bill permits telephone companies to enter cable and cable to
offer telephone services immediately upon enactment.

The bill does not require telephone companies to obtain a local
franchise as long as they employ a video dial-tone system that is
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operated on a common carrier basis open to all programmers. If a
telephone company provides service over a “cable system” (that is,
a system that is not open to all other programmers), the telephone
company will be treated as a cable operator under title VI of the
1934 Act. Video providers are required under section 214 of the
1934 Act to seek a certificate from the FCC to construct facilities
to provide these services. The bill lifts this section 214 requirement
effective one year after enactment.

5. Entry by the registered electric utilities into communications

Allowing registered holding companies to become vigorous com-
petitors in the telecommunications industry is in the public inter-
est. Consumers are likely to benefit when more well-capitalized and
experienced providers of telecommunications services actively com-
pete. Competition to offer the same services may result in lower
prices for consumers. Moreover, numerous competitors may offer
consumers a wider choice of services and options.

Under current law, holding companies that are not registered
may already compete to provide telecommunication services to con-
sumers. There does not appear to be sufficient justification to pre-
clude registered holding companies from providing this same com-
petition. Rather, there are compelling reasons for allowing reg-
istered holding companies to compete in the telecommunications
market.

First, electric utilities in general have extensive experience in
telecommunications operations. Utilities operate one of the Nation’s
largest telecommunications systems—much of it using fiber optics.
The existence of this system is an outgrowth of the need for real
time control, operation and monitoring of electric generation, trans-
mission and distribution facilities for reliability purposes. Within
the utility world, registered holding companies are some of the
more prominent owners and operators of telecommunications facili-
ties. For example, one registered holding company, the Southern
Co., has approximately 1,700 miles of fiber optics cables in use,
with several hundred more miles planned.

Second, electric utilities are likely to provide economically signifi-
cant, near-term applications such as automatic meter reading, re-
mote turn on/turn off of lighting, improved power distribution con-
trol, and most importantly, conservation achieved through real-
time pricing.

With real-time pricing, electric customers would be able to repro-
gram major electricity consuming appliances in their homes (such
as refrigerators and dishwashers) to operate according to price sig-
nals sent by the local utility over fiber optic connections. Electricity
costs the most during peak demand periods. Since consumers tend
to avoid higher than normal prices, the result of real-time pricing
would be significant “peak shaving” reduction in peak needs for
electric generation. Because electric generation is highly capital in-
tensive, reductions in demand can become a driving force for basic
infrastructure investment in local fiber optic connections. Reg-
istered holding companies are leaders in the development of real-
time pricing technology.

Third, registered holding companies have sufficient size and cap-
ital to be effective competitors. Collectively, registered companies
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serve approximately 16 million customers—nearly one in five cus-
tomers served by investor-owned utilities. Three registered compa-
nies who have been active in the telecommunications field, Central
and South West, Entergy, and Southern Co., have contiguous serv-
ice territories that stretch from west Texas to South Carolina.

To ensure that PUHCA amendments which allow registered
holding companies to invest in telecommunications and related
businesses are in the public interest, section 102(h) and section 206
of the reported bill contain consumer protection provisions. The bill
requires any registered holding company that provides tele-
communications services to provide that service through a separate
subsidiary. It shall conduct all transactions with its subsidiary on
an arm’s length basis and shall not discriminate in the provision
or procurement of goods, services, facilities and information be-
tween its subsidiary and any other entity. The bill also prohibits
cross-subsidization and provides State commissions and the Fed-
eral Energy Regulatory Commission (FERC) access to books and
records of communications entities associated with registered hold-
ing companies. It allows independent audits by State commissions
of affiliate transactions.

6. Alarm services

The U.S. alarm industry today protects the life, safety, and prop-
erty of more than 17 million homes and businesses. The industry
is a full and vigorous competitive market with more than 13,000
alarm companies employing approximately 130,000 workers.

The Committee believes the legitimate concerns of the alarm in-
dustry have been addressed in sections 251 and 252 of the bill. The
interconnection requirements will open the local exchange monop-
oly to competitors, thus providing the alarm industry with alter-
native service providers. Further, section 252 ensures that any
BOC entering the alarm industry will create a separate subsidiary
for the alarm entity, and the BOC is prohibited from cross-subsidiz-
ing its alarm business.

The Committee bill allows the BOCs into the alarm business
after they have received approval to provide long distance. When
BOCs are permitted to provide these services, the bill establishes
an expedited complaint proceeding at the FCC in the event of per-
ceived anticompetitive practices by a BOC.

7. Spectrum flexibility for broadcasters

The bill permits broadcasters to use their spectrum for new serv-
ices so long as they continue to provide broadcast programming
that meets their public interest obligations.

As technology becomes more advanced, local broadcasters have
had to experiment with and inaugurate new services. The conver-
sions from black-and-white to color and from monaural to stereo
sound, and the increase in electronic remote news-gathering, have
all brought changes to the future viability of local broadcasting.
Other changes have come from the desire to provide new services
to underserved populations, e.g., closed captioning for the hearing
impaired and second language channels. Some services, such as
teletext, have failed. But in every instance, technical advances have
facilitated the provision of new services that have been introduced
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by the broadcast industry in its existing broadcast spectrum. While
the Government has played an important facilitating role, setting
broad technical and service standards, the ultimate success of each
innovation has been determined by the public and the marketplace.

The bill acknowledges that the public has been well served by
this process. Despite the introduction of numerous costly improve-
ments in service, local broadcast service remains universally avail-
able, reaching 98 percent of American homes, a degree of coverage
which exceeds even the percentage of homes receiving telephone
service. As a consequence, the leadership of the local television
broadcasting system in introducing new services and technologies
has benefited all citizens, not just those who can afford subscrip-
tion services and live in areas where those services are available.

Advanced television, digital compression, and other technological
service innovations hold the potential to bring a variety of new
services to consumers. Broadcasters seek to pursue these opportu-
nities within existing broadcast radio spectrum, without govern-
mental financial support, in a manner which will assure the contin-
ued availability of top quality broadcast service to all Americans.
Broadcasters who use the spectrum for commercial services are re-
quired to pay fees for the use of this spectrum.

8. Obscenity and other wrongful uses of telecommunications

During consideration of the bill in Executive Session, an amend-
ment was offered to address an increasing number of published re-
ports of inappropriate uses of telecommunications technologies to
transmit pornography, engage children in inappropriate adult con-
tact, terrorize computer network users through “electronic stalk-
ing,” and seize personal information.

The amendment, which was adopted by voice vote, modernizes
the protections in the 1934 Act against obscene, lewd, indecent,
and harassing use of a telephone. These protections are brought
into the digital age. The provisions increase the penalties for ob-
scene, harassing, and wrongful utilization of telecommunications
facilities; protect privacy; protect families from uninvited cable pro-
gramming which is unsuitable for children; and give cable opera-
tors authority to refuse to transmit programs or portions of pro-
grams on public or leased access channels which contain obscenity,
indecency, or nudity. The measure specifically excludes from liabil-
ity telecommunications and information service providers and sys-
tem operators who are not themselves knowing participants in the
making or otherwise responsible for the content of the prohibited
communications.

9. Conclusion

There are several reasons for this legislation. The 1934 Act has
not been rewritten since its original passage. Its provisions are no
longer adequate in a world of competition for telephone services
and increasing diversity of media. Further, much of current com-
munications policy is being set by a single Federal district court en-
forcing the MFJ. Reducing regulation of the telecommunications in-
dustry will spur the development of new technologies and increase
investment in these industries, which will create jobs and greater
choices for consumers. The United States telecommunications in-
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dustry is competitive worldwide. By reducing regulation and bar-
riers to competition, the bill will help ensure the future growth of
these industries domestically and internationally.

LEGISLATIVE HISTORY

During the 104th Congress, several legislative proposals were in-
troduced to address the need for telecommunications reform. One
of these bills, S. 1822, was introduced in February 1994 by Senator
Hollings and Senator Danforth, Chairman and Ranking Republican
Member, respectively, of the Committee on Commerce, Science and
Transportation, among others. Altogether, the Committee heard 31
hours of testimony from 86 witnesses during 11 days of hearings.
In open executive session on August 11, 1994, the Committee re-
ported a substitute to S. 1822, the Communications Act of 1994, by
a vote of 18-2. The measure was not considered by the full Senate
before the end of the Congress.

At the beginning of the 105th Congress, on January 31, 1995, a
Republican draft entitled “The Telecommunications Competition
and Deregulation Act of 1995” was circulated by Senator Pressler,
Chairman of the Committee on Commerce, Science and Transpor-
tation. A Democratic response entitled “The Universal Service Tele-
communications Act of 1995” followed from Senator Hollings, Rank-
ing Democratic Member of the Committee on Commerce, Science
and Transportation, on February 14, 1994.

The full Committee on Commerce, Science and Transportation
held 3 days of hearings.

JANUARY 9, 1995 HEARING

The first full committee hearing was on January 9, 1995 and
dealt with telecommunications legislation in the 104th Congress.

Witnesses were the Hon. Bob Dole (R-KS), Senate Majority Lead-
er Hon. Thomas Bliley (R-VA), Chairman, House Commerce Com-
mittee Hon. Jack Fields (R-TX), Chairman, House Commerce Com-
mittee Subcommittee on Telecommunications and Finance.

Senator Dole advocated quick passage of telecommunications leg-
islation. He noted that rural Americans are concerned about tele-
communications legislation, as it offers tremendous opportunities
for economic growth. He testified that legislation should underscore
competition and deregulation, not reregulation.

Chairman Bliley stated that the goals of telecommunications leg-
islation should be to: (1) encourage a competitive marketplace; (2)
not grant special government privileges; (3) return telecommuni-
cations policy to Congress; (4) create incentives for telecommuni-
cations infrastructure investment, including open competition for
consumer hardware; and (5) remove regulatory barriers to competi-
tion.

Chairman Fields stated that telecommunications reform is a key
component of the legislative agenda of the 104th Congress. He
chastised those who speculated that Congress will be unable to
pass telecommunications legislation this year. He asserted that the
telecommunications industry is in a critical stage of development,
and that Congress must provide guidance.
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MARCH 2, 1995 HEARING

The committee again held a hearing on March 2, 1995 dealing
with telecommunications policy reform.

WITNESSES

Panel |

Hon. Anne K. Bingaman, Assistant Attorney General for Antitrust,
U.S. Department of Justice

Hon. Larry Irving, Assistant Secretary for Communications and In-
formation, National Telecommunications and Information Ad-
ministration

Hon. Kenneth Gordon, Chairman, Massachusetts Department of
Public Utilities, testifying on behalf of NARUC

Panel 11

Peter Huber, Senior Fellow, Manhattan Institute

George Gilder, Senior Fellow, The Discovery Institute

Clay Whitehead, President, Clay Whitehead Associates
Henry Geller, Communications Fellow, Markle Foundation
John Mayo, Professor of Economics, University of Tennessee
Lee Selwyn, President, Economics and Technology, Inc.

PANEL 1

Anne Bingaman testified that the Administration favors legisla-
tion that is comprehensive and national in scope, opens the BOC
local monopoly, and provides for interconnection at all points. She
claims that local loop competition will bring consumers the same
benefits that long distance competition brought consumers when
the Justice Department broke up AT&T.

Larry Irving agreed that opening telecommunications markets
will promote competition, lower prices, and increase consumer
choice. He stated that the government must maintain its commit-
ment to universal service. He stated the Administration’s concern
that private negotiations may not be the best way to open the local
loop to competition. He also asserted that a date certain for elimi-
nation of the MFJ restrictions will hurt efforts to negotiate inter-
connection agreements with BOCs.

Kenneth Gordon stated that State regulators, including those in
Massachusetts, were once a barrier to competition, but are now at
the forefront of promoting competition. He said that states must
also retain control of universal service. He advocated using the
states as laboratories for determining how best to regulate common
carriers. States are moving away from cost-based regulation, but do
not yet know which form of incentive-based regulation works best.
He said that the bill should not mandate price regulation.

PANEL 11

Peter Huber noted that a date certain for entry is necessary be-
cause the FCC and the Department of Justice are very slow to act.
He advocated swift enactment of legislation with a date certain for
entry into restricted lines of business.
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George Gilder also advocated swift Congressional action, and
claimed that telecommunications deregulation could result in a $2
trillion increase in the net worth of U.S. companies. He said the
U.S. needs an integrated broadband network with no distinction
between long haul, short haul, and local service.

Clay Whitehead said that Congress should not try and chart the
future of the telecommunications industry, but should try to enable
it. He also advocated a time certain for entry into restricted lines
of business.

Henry Geller agreed with the previous speakers that Congress
should act soon. He said that a time certain approach will work for
the “letting in” process (allowing competition in the local loop) as
well as the “letting out” process (allowing BOCs to provide
interLATA telecommunications). Geller advocated that the FCC
should allow all users of spectrum the flexibility to provide any
service, as long as it does not interfere with other licensees. He
also contended that the FCC should expand auctions to include all
commercial licenses, including broadcast licenses.

John Mayo testified that the spread of competition in other mar-
kets over the last decade supports opening the local loop. He said
that interLATA telecommunications competition has been a success
and Congress should follow the same model for local exchange com-
petition. He testified against a date certain approach for BOC long
distance entry.

Lee Selwyn asserted that there will be no true competition in the
local loop unless all participants are required to take similar risks.
Selwyn also testified that premature entry by the BOCs into long
distance could delay the growth of competition for local service.

MARCH 21, 1995 HEARING

The Committee held a final hearing on March 21, 1995 dealing
with telecommunications policy reform, specifically in the areas of
cable rate deregulation, broadcast ownership, and foreign owner-
ship.

WITNESSES

Panel 1|

Decker Anstrom, President & CEO, National Cable Association

Richard A. Cutler, President, Satellite Cable Services

Gerald L. Hassell, Senior Executive VP, The Bank of New York

Roy Neel, President & CEO, United States Telephone Association

Bradley C. Stillman, Telecommunications Policy Director,
Consumer Federation of America

Panel 11

U. Bertram Ellis, Jr., President & CEO, Ellis Communications, Inc.

Edward O. Fritts, President & CEO, National Association of Broad-
casters

Preston R. Padden, President Network Distribution, Fox Broadcast-
ing Company

Jim Waterbury, Chair, NBC Affiliates Association
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Panel 111

Scott Harris, Bureau Chief, International Bureau, Federal Commu-
nications Commission
Eli Noam, Director, Columbia Institute for Tele-Information

Decker Anstrom testified that NCTA supports telecommuni-
cations legislation because the cable industry is ready to compete,
and legislation must include rate regulation relief for cable. He
said that cable will be the competing wire to the telephone indus-
try, and cable’s coaxial cable carries 900 times more information
than telephone’s twisted copper pair. The problem, he said, is that
cable does not have the capital or, in some states, the authority to
compete with the local exchange carriers.

Roy Neel agreed with Anstrom that cable rate regulation repeal
would allow for investment incentives. He also noted that price reg-
ulation for cable is much less burdensome than telephone company
regulation, and stated that telecommunications deregulation must
be addressed in the bill in order to create a level playing field.

Richard Cutler testified that the 1992 Cable Act has had a dev-
astating effect on small cable operators. He said that small opera-
tors thought that they would be protected under the Act, but the
FCC forgot about the needs of small cable systems (those with less
than 1,000 subscribers). He said that small cable operators need
fair pole attachment rates and non-discrimination in programming
rates. He also said that the legislation should include the ability
for joint ventures, mergers, and buy outs.

Bradley Stillman said that the 1992 Cable Act resulted in lower
programming and equipment prices for consumers. He asserted
that cable has actually increased its subscribership and revenues
during this period of rate regulation, and he opposed any rate de-
regulation.

Gerald Hassell stated that true competition will only develop if
both cable and telephone survive and flourish. He said that cable
is the most likely source of competition to the telephone industry,
but cable does not have the capital to rebuild its systems. Under
rate regulation, he continued, there is no incentive to invest in in-
frastructure.

PANEL 11

Bertram Ellis testified that the local ownership restrictions no
longer serve the public interest. He said that allowing local mul-
tiple ownership will permit new stations to get on the air that
would not otherwise be able to survive. He also stated that local
marketing agreements—joint venture between broadcasters which
allow for local economies of scale—are very helpful and should be
allowed to continue.

Eddie Fritts stated that the radio ownership rules should be
modified in light of the impending new digital satellite radio serv-
ice. Digital satellite radio will create 60 new nationwide radio sta-
tions. He also said that broadcasters need spectrum flexibility to
compete with other multichannel video providers. Finally, Fritts
contended that telephone companies should have a separate sub-
sidiary for providing video to the home.



14

Preston Padden advocated deregulation of the broadcast indus-
try. He noted that the draft bill would allow seven very strong com-
panies into the video marketplace, and that broadcasters will need
deregulation to compete.

Jim Waterbury stated that Congress should retain some owner-
ship rules, such as the cable/network cross ownership ban and the
network ownership cap. He said that there must be checks and bal-
ances between the affiliates and networks. He believes that elimi-
nating the ownership rules could harm localism.

PANEL I11

Scott Harris, testifying on behalf of himself and not the FCC,
stated that Section 310(b) is an impediment to U.S. competition
overseas, and should be revised. He said that a revision of Section
310(b) should include: elimination of the difference between invest-
ment in a holding company and direct investment; a public interest
test that includes analysis of the home market of the petitioning
company; the ability for the FCC to take into account new develop-
ments in foreign regulations; and a modification of the ban on for-
eign government ownership of communications licenses to allow for
satellite news gathering.

Eli Noam claimed that the Europeans are resistant to opening
their telecommunications markets, but noted that the U.S. market
is not fully open. He said that the U.S. can either open its market
unilaterally, or open markets based on reciprocity. He also noted
that the FCC already has some discretion, so Congress does not
need to act to achieve the desired result. He continued, however,
that from an international image perspective, it would benefit the
U.S. to pass a law revising Section 310(b). Noam generally agreed
with the provision in the draft bill, but suggested that the FCC, not
USTR should make the open market analysis.

MARCH 23, 1995 EXECUTIVE SESSION

In an open executive session of March 21, 1995, the Committee
reported “The Telecommunications Competition and Deregulation
Act of 1995,” by a vote of 17 to 2.

REGULATORY IMPACT STATEMENT

In accordance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following evalua-
tion of the regulatory impact of the legislation, as reported.

The bill, as reported, contains FCC requirements and statutory
modifications to the 1934 Act, to update the regulatory structure
to reflect changes in the telecommunications marketplace. The bill
requires FCC proceedings that are necessary to establish the rules
for greater competition in the local exchange telephone markets
that traditionally have been dominated by regulated monopolies.
The procompetitive rules that will be established by these proceed-
ings will reduce substantially the costs level of regulation. In addi-
tion, the bill amends the 1934 Act to allow the FCC to forbear from
regulation under certain circumstances. Also, the FCC and States
are required to give carriers pricing flexibility when they face com-
petition. The States are prohibited from using rate of return regu-
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lation but are given maximum flexibility in providing alternative
forms of regulation during the transition to competition.

The bill also requires a biennial review of regulations, beginning
in 1997, that would require the FCC to determine and eliminate
any regulation no longer necessary in a competitive marketplace.
The Federal-State Joint Board shall review State laws and notify
the Governors of any States’ regulations determined to no longer
be in the public interest.

Under this legislation, the FCC will establish the national mini-
mum standards for opening local telephone networks and other
competitive requirements. The States are then responsible for ad-
ministering, implementing and resolving disputes as telecommuni-
cations carriers meet these obligations.

This legislation authorizes the BOCs to engage in the manufac-
ture of telecommunications equipment and customer premises
equipment, the provision of telecommunications equipment, and
the provision of long distance service under certain conditions. The
bill would replace the current antitrust prohibition with regulatory
safeguards designed to prevent the BOCs from engaging in anti-
competitive behavior. With respect to the provision of long distance
services and manufacturing, the FCC is required to conduct pro-
ceedings to authorize such services by the BOCs.

In addition, the BOCs and all telephone companies are allowed
to provide video programming services in their telephone service
areas in an effort to promote greater choice and competition in the
video marketplace. Once competition emerges in the video market-
place, current rate regulations imposed on the cable industry will
become unnecessary and will sunset, removing the burden of rate
regulation from the FCC and the industry. In addition, regulation
of the upper tier cable service is removed, subject to a bad actor
standard, further reducing FCC regulatory responsibilities.

The legislation requires the FCC to take actions regarding uni-
versal service, public access, and public rights-of-way, infrastruc-
ture sharing and network planning, State oversight of rural mar-
kets, rates for pole attachments, and guidelines for carriers of last
resort.

The legislation pays special attention to the needs of rural areas.
The bill allows States to adopt regulations to require competitors
to obtain State approval before being permitted to compete in areas
served by rural telephone companies and impose obligations on
competitors to serve an entire service area. The FCC, on the other
hand, must modify its rules on unbundling for rural telephone com-
panies and may waive the requirements for carriers serving up to
2 percent of the Nation’s access lines.

The bill also amends PUHCA to allow registered utilities to pro-
vide telecommunications services under safeguards to protect rate-
payers and competitors from cross-subsidization and discriminatory
conduct.

The measure allows the FCC to adopt regulations to allow broad-
casters the right to use their broadcast spectrum for “ancillary and
supplementary” services and the FCC may require fees for such
services.

The rulemakings required by the legislation will have to be initi-
ated and completed within a variety of timeframes. After the FCC
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adopts its rules, the States and industry participants must comply
with them. The legislation is designed to remove as many regu-
latory burdens as possible to allow for the development of a fully
competitive marketplace in all sectors of the telecommunications
industry.

NUMBER OF PERSONS COVERED

The bill's regulatory provisions cover a variety of segments with-
in the telecommunications industry. Most of the provisions involv-
ing the BOCs and other telephone companies affect activities which
are already regulated by various State commissions and the FCC.
Thus, the regulatory provisions concerning the telephone compa-
nies are unlikely to increase the number of persons affected by reg-
ulation, and provisions deregulating portions of cable service will
reduce the number of persons affected.

ECONOMIC IMPACT

The bill is likely to stimulate tremendous economic growth and
investment by the private sector. The potential to stimulate jobs,
investment, and export opportunities for the American economy is
immense. A competitive local telephone exchange is likely to
produce increased economic activity and investment. In addition to
boosting overall economic output and productivity, these activities
are likely to generate significant tax revenues for local and State
governments and the Federal Government. Most of the regulatory
provisions impact companies that are already regulated and are
unlikely to impose much of an economic burden.

PRIVACY

The bill will not have any adverse impact on the personal privacy
of individuals affected and will give greater control over such infor-
mation to the consumer.

PAPERWORK

The bill requires the FCC to adopt rules to implement the provi-
sions of the bill. Reporting requirements on affected industry par-
ticipants should not increase.

SECTION-BY-SECTION ANALYSIS

SEC. 1. Short Title

Section 1 provides that the bill may be cited as the “Tele-
communications Competition and Deregulation Act of 1995.”

Sec. 2. Table of Contents
Section 2 provides a table of contents for the bill.

Sec. 3. Purpose

Section 3 establishes that the purpose for the bill is to increase
competition in all telecommunications markets and provide for an
orderly transition from regulated markets to competitive and de-
regulated telecommunications markets consistent with the public
interest, convenience, and necessity.
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Sec. 4 Goals

Section 4 identifies the policy goals and objectives of the bill. The
bill is intended to establish a national policy framework that will
accelerate rapidly the private sector deployment of new and ad-
vanced telecommunications and information technologies and serv-
ices to all Americans by opening all telecommunications markets to
competition.

Sec. 5. Findings
Section 5 includes the findings of Congress.

Sec. 6. Amendment of Communications Act of 1934

Section 6 provides that, except as noted, an amendment or repeal
described in the bill is an amendment or repeal of a section or pro-
vision of the Communications Act of 1934 (47 U.S.C. 151 et seq.)

Sec. 7. Effect on other laws

Section 7(a) states that, except as provided in sections 7(b) and
(c), nothing in the bill shall be construed to modify, impair, or su-
persede the applicability of any antitrust law. For example, the
provisions of this bill shall not be construed to grant immunity
from any future antitrust action against any entity referred to in
the bill.

Section 7(b) states that the bill shall supersede the applicability
of the MFJ to the extent that it is inconsistent with the bill. Provi-
sions of the MFJ that are not directly inconsistent with the provi-
sions of this bill are not superseded by this bill, except as provided
by section 7(c).

Section 7(c) transfers administration of the GTE consent decree
and any provision of the MFJ not overriden or superseded by the
bill to the FCC and provides that the U.S. District Court for the
District of Columbia shall have no further jurisdiction over any
provision of the MFJ or the GTE consent decree.

Sec. 8. Definitions

Section 8(a) includes definitions of the MFJ, the GTE Consent
Decree, and an “integrated telecommunications service provider.”
An “integrated telecommunications service provider” means a per-
son engaged in the provision of multiple services, such as voice,
data, image, graphics, and video services, which make common use
of all or part of the same transmission facilities, switches, signal-
ing, or control devices.

Section 8(b) adds several definitions to section 3 of the Commu-
nications Act of 1934 (47 U.S.C. 153) including definitions for “local
exchange carrier,” “telecommunications,” “telecommunications serv-
ice,” “telecommunications carrier,” “telecommunications number
portability,” “information service,” “rural telephone company,” and
“service area.”

New subsection (kk) defines “Local exchange carrier” to mean a
provider of telephone exchange service or exchange access service.
“Telephone exchange service” is already defined in section 3 of the
1934 Act.

“Telecommunications” is defined in new subsection (Il) to mean
the transmission, between or among points specified by the user,
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of information of the user’s choosing including voice, data, image,
graphics, and video, without change in the form or content of the
information, as sent and received, with or without benefit of any
closed transmission medium. This definition excludes those serv-
ices, such as interactive games or shopping services and other serv-
ices involving interaction with stored information, that are defined
as information services. The underlying transport and switching ca-
pabilities on which these interactive services are based, however,
are included in the definition of “telecommunications services.”

The term “telecommunications service” defined in new subsection
(mm) of section 3 of the 1934 Act means the offering of tele-
communications for a fee directly to the public or to such classes
of users as to be effectively available to the public, regardless of the
facilities used to transmit the telecommunications service. This def-
inition is intended to include commercial mobile services, competi-
tive access services, and alternative local telecommunications serv-
ices to the extent they are offered to the public or to such classes
of users as to be effectively available to the public.

“Telecommunications service” does not include information serv-
ices, cable services, or “wireless” cable services, but does include
the transmission, without change in the form or content, of such
services.

Subsection (nn) defines “telecommunications carrier” to mean
any provider of telecommunications service, except that the term
does not include aggregators of telecommunications services as de-
fined in section 226 of the 1934 Act. The definition amends the
1934 Act to explicitly provide that a “telecommunications carrier”
shall be treated as a common carrier for purposes of the Act, but
only to the extent that it is engaged in providing telecommuni-
cations services.

New subsection (00) defines “telecommunications number port-
ability” to mean the ability of users of telecommunications services
to retain, at the same location, existing telecommunications num-
bers without impairment of quality, reliability, or convenience
when switching from one telecommunications carrier to another.
Number portability allows consumers remaining at the same loca-
tion to retain their existing telephone numbers when switching
from one telecommunications carrier to another.

New subsection (pp) defines “information service” similar to the
FCC definition of “enhanced services.” The Committee intends that
the FCC would have the continued flexibility to modify its defini-
tion and rules pertaining to enhanced services as technology
changes.

Subsection (rr) adds a definition of “rural telephone company”
that includes companies that (i) do not serve areas containing any
part of an incorporated place of 10,000 or more inhabitants, or any
incorporated or unincorporated territory in an urbanized area, or
(if) have fewer than 100,000 access lines in a State.

New subsection (ss) adds to the 1934 Act a definition of “service
area.” “Service area” means a geographic area established by the
FCC and the States for the purpose of determining universal serv-
ice obligations and support mechanisms. The service area of a rural
telephone company means such company’s study area until the
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FCC and States, based on a recommendation of a Federal-State
Joint Board, establish a different definition.

TITLE I—TRANSITION TO COMPETITION

Sec. 101. Interconnection requirements

Section 101 adds a new section 251 entitled “Interconnection” to
the 1934 Act. Subsection 251(a) imposes a duty on local exchange
carriers possessing market power in the provision of telephone ex-
change service or exchange access service in a particular local area
to negotiate in good faith and to provide interconnection with other
telecommunications carriers that have requested interconnection
for the purpose of providing telephone exchange service or ex-
change access service. The obligations and procedures prescribed in
this section do not apply to interconnection arrangements between
local exchange carriers and telecommunications carriers under sec-
tion 201 of the 1934 Act for the purpose of providing interexchange
service, and nothing in this section is intended to affect the FCC's
access charge rules. Local exchange carriers with market power are
required to provide interconnection at reasonable and nondiscrim-
inatory rates.

The FCC will determine which local exchange carriers have mar-
ket power for purposes of this section. In determining market
power, the relevant market shall include all providers of telephone
exchange service or exchange access service in a local service area,
regardless of the technology used to provide such service.

The obligation to negotiate interconnection shall apply to a local
exchange carrier or a class of local exchange carriers that are de-
termined by the Commission to have market power in providing ex-
change services. The references to a “class” of carriers are intended
to relieve the Commission of the need to make a separate market
power determination for each individual carrier. These references
are not intended to require the local exchange carriers to engage
in negotiations as a class, although subsection 251(a)(2) provides
that multilateral negotiations are permitted. However, a local ex-
change carrier that chooses to participate in multilateral negotia-
tions will be subject to an individual obligation to negotiate in good
faith and will remain subject to the time limitations contained in
this and other provisions of section 251.

The Committee intends to encourage private negotiation of inter-
connection agreements. At the same time, the Committee recog-
nizes that minimum requirements for interconnection are nec-
essary for opening the local exchange market to competition.

New Section 251 provides two alternative methods for reaching
interconnection agreements. The Committee intends that the inter-
connection required under this section will be implemented in a
manner that is transparent to customers of the local exchange car-
rier and the connecting telecommunications carrier.

New subsection 251(b) provides a list of minimum standards re-
lating to types of interconnection the local exchange carrier must
agree to provide, if sought by the telecommunications carrier re-
questing interconnection. The minimum standards include
unbundled access to the network functions and services of the local
exchange carrier's network, and unbundled access to the local ex-
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change carrier’s telecommunications facilities and information, in-
cluding databases and signaling, that are necessary for trans-
mission and routing and the interoperability of both carriers’ net-
works. The negotiation process established by this section is in-
tended to resolve questions of economic reasonableness with re-
spect to the interconnection requirements. That is, either the par-
ties resolve the issue or the State will impose conditions for inter-
connection consistent with section 251 and the FCC rules.

The minimum standards also require interconnection to the local
exchange carrier's network that is at least equal in type, quality,
and price to the interconnection the carrier provides to any other
party, including itself or affiliated companies. At a minimum, the
Committee intends that any technically feasible point would be any
point at which the local exchange carrier provides access to any
other party, including itself or any affiliated entry. Access to poles,
ducts, conduits, and rights-of-way owned or controlled by the local
exchange carrier is also a minimum standard.

Number portability and local dialing parity are included in the
minimum standards of subsection 251(b). If requested, a local ex-
change carrier must take any action under its control to provide in-
terim or final number portability as soon as it is technically fea-
sible. Section 307 of the bill adds new section 261 of the Act which
establishes a neutral telecommunications numbering administra-
tion and defines interim and final number portability. The FCC
will determine when final number portability is technically fea-
sible. A similar requirement applies to local dialing parity.

The minimum standards also cover resale or sharing of the local
exchange carrier’'s unbundled telecommunications services and net-
work functions. The carrier is not permitted to attach unreasonable
conditions to the resale or sharing of those services or functions.
Subsection 251(b) provides certain circumstances where it would
not be unreasonable for a State to limit the resale of services in-
cluded within the definition of universal service.

Additional minimum standards relate to reciprocal compensation
arrangements, reasonable notice of changes in the information nec-
essary for transmission and routing of services over the carrier’s
network, and schedules of itemized charges and conditions. The
Committee intends that reciprocal compensation may include com-
pensation arrangements, including in-kind exchange of traffic or
traffic balance measures such as those included in the New York
settlement agreement concerning Rochester Telephone.

Consistent with the Committee’s intent that carriers be encour-
aged to negotiate and resolve interconnection issues, subsection
251(c) makes clear that a local exchange carrier may meet its sec-
tion 251 interconnection obligations by negotiating and entering
into a binding agreement that does not reflect the minimum stand-
ards listed in subsection 251(b). However, each such negotiated
interconnection agreement must include a schedule of itemized
charges for each service, facility, or function included in the agree-
ment, and must be submitted to a State under subsection 251(e).

Subsection 251(d) provides procedures under which any party ne-
gotiating an interconnection agreement may ask the State to par-
ticipate in the negotiations and to arbitrate any differences arising
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in the negotiations. A State may be asked to arbitrate at any point
in the negotiations.

In addition to the possibility of arbitration by the State, sub-
section 251(d) provides a more formal remedy under which any
party may petition the State to intervene in the negotiations. If is-
sues remain unresolved more than 135 days after the date the local
exchange carrier received the request to negotiate, any party to the
negotiations may petition the State to intervene for the purpose of
resolving any issues that remain open in the negotiation. Requests
to the State to intervene must be made during the 25 day period
that begins 135 days after the local exchange carrier received the
negotiation request. The State is required to resolve any open is-
sues and conduct its review of the agreement under subsection
251(e) not later than 10 months after the date on which the local
exchange carrier received the request to negotiate. In resolving any
open issues the solution imposed by a State must be consistent
with the FCC's rules to implement this section, the minimum
standards required under subsection 251(b) and the provisions of
paragraph 251(d)(6) with respect to any charges imposed. Para-
graph 251(d)(6) provides that any charge determined by the State
through arbitration or intervention shall be based on the cost of
that unbundled element and may include a reasonable profit. The
bill specifically provides that the State may not use or require a
rate of return or other rate based proceeding to determine the cost
of an unbundled element.

Subsection 251(e) requires that any interconnection agreement
under section 251 must be submitted to the State for approval. The
State must approve or reject the agreement and make written find-
ings as to any deficiencies in the agreement. An agreement success-
fully negotiated under subsection (c) by the parties without regard
to the minimum standards set forth in subsection 251(b) may only
be rejected if the State finds the agreement discriminates against
a telecommunications carrier that is not a party to the agreement.
However, approval of such an agreement does not relieve the par-
ties of any obligations that may be applicable under other provi-
sions of the 1934 Act.

The State may reject interconnection agreements negotiated
under subsection (d) if the State finds the agreement does not meet
the minimum standards set forth in subsection 251(b), or if the
State finds that implementation of the agreement is not in the pub-
lic interest. Subsection 251(e) also provides that no State court has
jurisdiction to review the State's approval or rejection of an inter-
connection agreement.

New section 251(f) requires a State to make a copy of each agree-
ment approved by the State under subsection 251(e) available for
public inspection and copying within 10 days after the agreement
is approved. Subsection 251(f) allows a State to charge a reasonable
and nondiscriminatory fee to the parties to an agreement to cover
the State’s costs of approving and filing such an agreement.

New section 251(g) requires a local exchange carrier to make
available any service, facility, or function provided under an inter-
connection agreement to which that local exchange carrier is a
party to any other telecommunications carrier that requests such
service, facility, or function on the same terms and conditions as
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are provided in that agreement. The Committee intends this re-
quirement to help prevent discrimination among carriers and to
make interconnection more efficient by making available to other
carriers the individual elements of agreements that have been pre-
viously negotiated.

Subsection 251(i) requires the FCC to promulgate rules to imple-
ment section 251 within 6 months after enactment. If a State fails
to carry out its responsibilities under section 251 in accordance
with the rules promulgated by the FCC, the Committee intends
that the FCC assume the responsibilities of the State in the appli-
cable proceeding or matter.

Subsection 251(i) also requires the FCC or a State to waive or
modify the requirements of the minimum standards of subsection
251(b) in the case of a rural telephone company, and allows the
FCC or a State to waive or modify those requirements in the case
of a local exchange carrier with fewer than two percent of the na-
tion’s subscriber lines installed in the aggregate nationwide. In
order to waive or modify the requirements of subsection 251(b) for
such companies or carriers, the FCC or a State must determine
that the application of such requirements would result in unfair
competition, impose a significant adverse economic impact on users
of telecommunications services, be technically infeasible, or other-
wise not be in the public interest. The Committee intends that the
FCC or a State shall, consistent with the protection of consumers
and allowing for competition, use this authority to provide a level
playing field, particularly when a company or carrier to which this
subsection applies faces competition from a telecommunications
carrier that is a large global or nationwide entity that has financial
or technological resources that are significantly greater than the
resources of the company or carrier.

New subsection 251(j) provides that nothing in section 251 pre-
cludes a State from imposing requirements on telecommunications
carriers with respect to intrastate services that the State deter-
mines are necessary to further competition in the provision of tele-
phone exchange service or exchange access service, so long as any
such requirements are not inconsistent with the FCC's rules to im-
plement section 251.

New subsection 251(k) provides that nothing in section 251 is in-
tended to change or modify the FCC's rules at 47 CFR 69 et seq.
regarding the charges that an interexchange carrier pays to local
exchange carriers for access to the local exchange carrier’'s network.
The Committee also does not intend that section 251 should affect
regulations implemented under section 201 with respect to inter-
connection between interexchange carriers and local exchange car-
riers.

Sec. 102. Separate subsidiary and safeguard requirements

Section 102 of the bill amends the 1934 Act to add a new section
252 to impose separate subsidiary and other safeguards on certain
activities of the Bell companies. Section 102 requires that to the ex-
tent a regional Bell operating company engages in certain busi-
nesses, it must do so through an entity that is separate from any
entities that provide telephone exchange service. Subsection 252(b)
spells out the structural and transactional requirements that apply
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to the separate subsidiary, subsection 252(c) details the non-
discrimination safeguards, subsection 252(d) iimposes restrictions
on joint marketing, and subsection 252(e) sets forth additional re-
quirements with respect to the provision of interLATA services.
Where consistent with the requirements of this section, the activi-
ties required to be carried out through a separate subsidiary under
this section may be conducted through a single entity that is sepa-
rate and distinct from the entity providing telephone exchange
service.

The activities that must be separated from the entity providing
telephone exchange service include telecommunications equipment
manufacturing and interLATA telecommunications services, except
out-of-region and incidental services (not including information
services) and interLATA services that have been authorized by the
MFJ court. A Bell company also would have to provide alarm mon-
itoring services and certain information services through a separate
subsidiary, including cable services and information services which
the company was not permitted to offer before July 24, 1991. In a
related provision, section 203 of the bill provides that a Bell com-
pany need not use a separate affiliate to provide video program-
ming services over a common carrier video platform if it complies
with certain obligations.

The Committee believes that the ability to bundle telecommuni-
cations, information, and cable services into a single package to
create “one-stop-shopping” will be a significant competitive market-
ing tool. As a result, and to provide for parity among competing in-
dustry sectors, the Committee has included restrictions on joint
marketing certain services both in section 252(d) and in new sec-
tion 255(b)(3). Under subsection 252(d) of this section the Bell oper-
ating company entity that provides telephone exchange service may
not jointly market the services required to be provided through a
separate subsidiary with telephone exchange service in an area
until that company is authorized to provide interLATA service
under new section 255. In addition, a separate subsidiary required
under this section may not jointly market its services with the tele-
phone exchange service provided by its affiliated Bell operating
company entity unless such entity allows other unaffiliated entities
that offer the same or similar services to those that are offered by
the separate subsidiary to also market its telephone exchange serv-
ices. In section 255(b)(3) telecommunications carriers are not per-
mitted to jointly market interexchange service with local exchange
service purchased from the Bell operating company in any area in
which that company is not authorized to provide interLATA serv-
ices.

Additional requirements for the provision of interLATA services
are included in new section 252(e). These provisions are intended
to reduce litigation by establishing in advance the standard to
which a Bell operating company entity that provides telephone ex-
change service or exchange access service must comply in providing
interconnection to an unaffiliated entity.

Subsection 252(f) of new section 252 establishes rules to ensure
that the Bell companies protect the confidentiality of proprietary
information they receive and to prohibit the sharing of such infor-
mation in aggregate form with any subsidiary or affiliate unless
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that information is available to all other persons on the same terms
and conditions. In general, a Bell company may not share with
anyone customer-specific proprietary information without the con-
sent of the person to whom it relates. Exceptions to this general
rule permit disclosure in response to a court order or to initiate,
render, bill and collect for telecommunications services.

New subsection 252(g) provides that the FCC may grant excep-
tions to the requirements of section 252 upon a showing that grant-
ing of such exception is necessary for the public interest, conven-
ience, and necessity. The Committee intends this exception author-
ity to be used whenever a requirement of this section is not nec-
essary to protect consumers or to prevent anti-competitive behav-
ior. However, the Committee does not intend that the FCC would
grant an exception to the basic separate subsidiary requirements of
this section for any service prior to authorizing the provision of
interLATA service under section 255 by the Bell operating com-
pany seeking the exception to a requirement of this section.

Public utility holding companies that engage in the provision of
telecommunications services are required to do so through a sepa-
rate subsidiary under new section 252(h). In addition, a State may
require a public utility company that provides telecommunications
services to do so through a separate subsidiary. The separate sub-
sidiary for public utility holding companies is required to meet
some, but not all, of the structural separation and nondiscrimina-
tion safeguard provisions that are applicable to Bell operating com-
pany subsidiaries. New subsection 252(h) provides that a public
utility holding company shall be treated as a Bell operating com-
pany for the purpose of those provisions of section 252 that sub-
section (h) applies to those holding companies.

New subsection 252(i) provides that a company that is a subsidi-
ary of a holding company that also owns a Bell operating company
shall be considered to meet the separate subsidiary requirements,
so long as that subsidiary does not provide telephone exchange
service. The Committee included this provision to allow for a sub-
sidiary that is not a subsidiary of the Bell operating company that
provides telephone exchange service to meet the requirements of
section 252, so long as both entities are owned and controlled by
the same holding company. However, this provision is not intended
to lessen the structural or nondiscrimination safeguards required
by new section 252.

Subsection (b) of section 102 requires the Commission to promul-
gate any regulations necessary to implement new section 252 of the
1934 Act within nine months of the date of enactment of this bill.
The subsection also provides that any separate subsidiary estab-
lished or designated by a Bell operating company for purposes of
complying with new section 252(a) prior to the issuance of the reg-
ulations shall be required to comply with the regulations when
they are issued.

Section 102(c) provides that the amendment to the 1934 Act
made by this section takes effect on the date of enactment of this
bill.
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Sec. 103. Universal service

Section 103 of the bill establishes a Federal-State Joint Board to
review existing universal service support mechanisms and make
recommendations regarding steps necessary to preserve and ad-
vance this fundamental communications goal. Section 103 also es-
tablishes a new section 253 of the 1934 Act to clearly articulate the
policy of Congress that universal service is a cornerstone of the Na-
tion’s communications system. This new section is intended to
make explicit the current implicit authority of the FCC and the
States to require common carriers to provide universal service. The
clear statutory requirements for universal service in new section
253 are intended to provide continued consistency between Federal
and State actions to advance universal service, and for greater cer-
tainty and competitive neutrality among competing telecommuni-
cations providers than the existing implicit mechanisms do today.
As new section 253 explicitly provides, the Committee intends that
States shall continue to have the primary role in implementing
universal service for intrastate services, so long as the level of uni-
versal service provided by each State meets the minimum defini-
tion of universal service established under new section 253(b) and
a State does not take any action inconsistent with the obligation
for all telecommunications carriers to contribute to the preserva-
tion and advancement of universal service under new section
253(c).

Section 103(a) of the bill requires the FCC to institute a Federal-
State Joint Board under section 410(c) of the 1934 Act to rec-
ommend within 9 months of the date of enactment new rules re-
garding implementation of universal service. Consistent with all
Joint Boards established under section 410(c), the recommenda-
tions of the Joint Board are advisory in nature, and the FCC is not
required to adopt the recommendations. However, the Committee
intends that the FCC shall give substantial weight to the Joint
Board recommendations.

In making its initial recommendations to the FCC and the
States, the Committee intends that the Joint Board will thoroughly
review the existing universal service system, including any defini-
tions used by the different States and in particular both Federal
and State support mechanisms. The language of the bill does not
presume that any particular existing mechanism for universal serv-
ice support must be maintained or discontinued; however, the Com-
mittee intends that the universal service support mechanisms im-
plemented under new section 253 shall be, to the extent possible
consistent with the goal of ensuring universal service, transparent,
explicit, equitable and nondiscriminatory to all telecommunications
carriers. Because the existing universal service support system re-
lies to a significant extent on nontransparent internal cost-shifting
by monopoly providers, the Committee expects that the Joint Board
will recommend appropriate transition mechanisms and time-
frames for implementation of any new support mechanisms for uni-
versal service. Based on testimony presented to the Committee con-
cerning the size and nature of existing implicit universal service
support mechanisms, the Committee expects that the preservation
and advancement of universal service, including the evolving defi-
nition of universal service, can be accomplished without any in-
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crease in the overall nationwide level of universal service support
that occurs today.

In addition, the Committee expects that the Joint Board will
make recommendations concerning all other matters related to uni-
versal service, including the appropriate division of responsibilities
between the FCC and the States, the appropriate size of service
areas, guidelines for designation and relinquishment of essential
telecommunications carrier status, and how support payments, if
any, should be allocated when an essential telecommunications car-
rier resells universal service using the facilities of another carrier.

Section 103(a) also provides that at least once every four years
the FCC is required to institute a new Joint Board proceeding to
review the implementation of new section 253 regarding universal
service, and to make recommendations regarding any changes that
are needed. The Committee expects that each Joint Board periodi-
cally instituted under this section shall review as necessary the ex-
tent of universal service, the definition of universal service, the
adequacy of support mechanisms, if any, and whether and to what
extent further steps should be taken to adjust any such mecha-
nisms to meet the requirements of this section. The Committee ex-
pects that competition and new technologies will greatly reduce the
actual cost of providing universal service over time, thus reducing
or eliminating the need for universal service support mechanisms
as actual costs drop to a level that is at or below the affordable rate
for such service in an area; however, the Committee intends that
any action to reduce or eliminate support mechanisms shall only be
done in a manner consistent with the obligation to preserve and
advance universal service for all Americans.

Section 103(b) of the bill requires the FCC to complete any pro-
ceeding to implement the recommendations of the initial Joint
Board within one year of the date of enactment of the bill, and of
any other Joint Board on universal service matters within one year
of receiving such recommendations.

Section 103(c) of the bill simply clarifies that the amendments to
the 1934 Act made by the bill do not necessarily affect the FCC's
existing separations rules for local exchange or interexchange car-
riers. However, this subsection does not prohibit or restrict the
FCC's ability to change those separations rules through an appro-
priate proceeding.

Section 103(d) establishes new section 253 in the 1934 Act. New
section 253(a) establishes seven principles on which the Joint
Board and the FCC shall base policies for the preservation and ad-
vancement of universal service. The Committee intends that the
Joint Board and the FCC will take into account each of these prin-
ciples in making recommendations and implementing new regula-
tions to restructure the existing universal service system. The term
“affordable” is made in reference to what consumers are able and
willing to pay for a particular service included in the definition of
universal service. The Committee intends that the States will have
the primary role in determining what is an affordable rate for any
particular area.

Subsection (b) of new section 253 provides that the FCC shall de-
fine universal service, based on recommendations from the public,
Congress, and the Joint Board. The Committee intends that the
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Joint Board and FCC will periodically update the list of tele-
communications services included in the definition of universal
service in order to ensure that all Americans share in the benefits
of new telecommunications technologies. The Committee notes that
universal service is defined in new section 253(b) as an “evolving
level of intrastate and interstate telecommunications serv-
ices. . . .” As defined under the 1934 Act (as amended by this bill),
“telecommunications services” includes the transport of information
or cable services, but not the offering of those services. This means
that information or cable services are not included in the definition
of universal service; what is included is that level of telecommuni-
cations services that the FCC determines should be provided at an
affordable rate to allow all Americans access to information, cable,
and advanced telecommunications services that are an increasing
part of daily life in modern America.

Put another way, the Committee intends the definition of univer-
sal service to ensure that the conduit, whether it is a twisted pair
wire, coaxial cable, fiber optic cable, wireless, or satellite system,
has sufficient capacity and technological capability to enable con-
sumers to use whatever consumer goods that they have purchased,
such as a telephone, personal computer, video player, or television,
to interconnect to services that are available over the telecommuni-
cations network. The Committee does not intend the definition of
universal service to include the purchase of equipment, such as a
computer or telephone, that is owned by the consumer and is not
integral to the telecommunications service itself.

To ensure that the definition of universal service evolves over
time to keep pace with modern life, the subsection requires the
FCC to include, at a minimum, any telecommunications service
that is subscribed to by a substantial majority of residential cus-
tomers. By this the Committee intends that the definition of uni-
versal service should include that level of telecommunications serv-
ice that is used by a substantial majority of residential consumers
to access advanced telecommunications services, information serv-
ices, and cable services. For example, touch tone telephone service
is widely available today and is used by a substantial majority of
residential customers to access services like voice mail, telephone
banking, and mail order shopping services. These same services
cannot be accessed using rotary party line services that are still
used in some areas today. As a result, the Committee would not
view rotary party line service as sufficient to meet the minimum
definition of universal service. Similarly, in the year 2010, touch
tone service might not satisfy the evolving definition of universal
service if the substantial majority of residential consumers use two-
way interactive full motion video service as the primary means of
communicating.

Subsection (c) of new section 253 requires all telecommunications
carriers, including competitive access providers and any other car-
rier that meets the definition of a telecommunications carrier, to
contribute on an equitable and nondiscriminatory basis to the pres-
ervation and advancement of universal service. This requirement
includes carriers that concentrate their marketing of services or
network capacity to particular market segments, such as high vol-
ume business users. Requiring all telecommunications carriers to
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contribute to universal service will spread the cost over all cus-
tomers for any telecommunications service and prevent distortion
of competitive forces.

The FCC or a State may require any other telecommunications
provider, such as private telecommunications providers, to contrib-
ute to the preservation and advancement of universal service, if the
public interest so requires. The purpose of this provision is to allow
the FCC or a State to require contributions, for instance, from
those who bypass the public switched telephone network through
their own or leased facilities. The Committee intends to preserve
the FCC's authority over all telecommunications providers. In the
event that the use of private telecommunications services or net-
works becomes a significant means of bypassing networks operated
by telecommunications carriers, the bill retains the FCC'’s authority
to preserve and advance universal service by requiring all tele-
communications providers to contribute.

New section 253(c) does not require providers of information
services to contribute to universal service. Information services pro-
viders do not “provide” telecommunications services; they are users
of telecommunications services. The definition of telecommuni-
cations service specifically excludes the offering of information
services (as opposed to the transmission of such services for a fee)
precisely to avoid imposing common carrier obligations on informa-
tion service providers.

The total of any contributions required under this subsection
shall be no more than that reasonably necessary to preserve and
advance universal service as defined under section 253(b). The re-
quirement to contribute to universal service is based on the long
history of the public interest, convenience, and necessity that is in-
herent in the privilege granted by the government to use public
rights of way or spectrum to provide telecommunications services.
In a monopoly environment this requirement took the form of an
obligation to provide service throughout an entire area; in the com-
petitive environment of the future it may not be necessary or desir-
able to meet the requirement to provide universal service by impos-
ing on all telecommunications providers the obligation to provide
service throughout an entire area. Instead, the public interest may
be better served by having carriers contribute to a fund or other
support mechanisms which would be used to provide support pay-
ments to one or more telecommunications carriers that agree to un-
dertake the service obligation that might otherwise be imposed on
all providers.

Subsection (d) of new section 253 provides that the FCC and the
States may impose or require various mechanisms to enforce any
contribution that may be require