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The amendment is as follows:
Strike out all after the enacting clause and insert in lieu thereof

the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Federal Retirement Coverage
Corrections Act’’.
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(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:
Sec. 1. Short title; table of contents.
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Was Erroneously Social Security-Only Covered Instead

Sec. 111. Elections.
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Sec. 113. Effect of an election to become CSRS-Offset covered to correct the retirement coverage error.
Sec. 114. Effect of an election to become CSRS covered to correct the retirement coverage error.
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Sec. 122. Uncorrected error: employee who should be Social Security-Only covered, but who is erroneously
CSRS-Offset covered instead.

Sec. 123. Uncorrected error: employee who should be Social Security-Only covered, but who is erroneously
CSRS covered instead.

Sec. 124. Corrected error: situations under sections 121–123.
Sec. 125. Vested employees excepted from automatic exclusion.

Subtitle D—Employee Who Should Have Been CSRS Covered or CSRS-Offset Covered, But Who Was
Erroneously FERS Covered Instead

Sec. 131. Elections.
Sec. 132. Effect of an election to be transferred from FERS to CSRS to correct a retirement coverage error.
Sec. 133. Effect of an election to be transferred from FERS to CSRS-Offset to correct a retirement coverage

error.
Sec. 134. Effect of an election to be restored to FERS after having been corrected to CSRS.
Sec. 135. Effect of an election to be restored to FERS after having been corrected to CSRS-Offset.
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Subtitle G—Additional Provisions Relating to Government Agencies

Sec. 161. Repayment required in certain situations.
Sec. 162. Equitable sharing of amounts payable to or from the Government if more than one agency involved.
Sec. 163. Provisions relating to the original responsible agency.

TITLE II—GENERAL PROVISIONS

Sec. 201. Identification and notification requirements.
Sec. 202. Individual appeal rights.
Sec. 203. Information to be furnished by Government agencies to authorities administering this Act.
Sec. 204. Social Security records.
Sec. 205. Conforming amendments respecting Social Security coverage and OASDI taxes.
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TITLE IV—TAX PROVISIONS

Sec. 401. Tax provisions.

SEC. 2. DEFINITIONS.

For purposes of this Act:
(1) CSRS.—The term ‘‘CSRS’’ means the Civil Service Retirement System.
(2) CSRDF.—The term ‘‘CSRDF’’ means the Civil Service Retirement and Dis-

ability Fund.
(3) CSRS COVERED.—The term ‘‘CSRS covered’’, with respect to any service,

means service that is subject to the provisions of subchapter III of chapter 83
of title 5, United States Code, other than those that apply only with respect to
an individual described in section 8402(b)(2) of such title.

(4) CSRS-OFFSET COVERED.—The term ‘‘CSRS-Offset covered’’, with respect to
any service, means service that is subject to the provisions of subchapter III of
chapter 83 of title 5, United States Code, that apply with respect to an individ-
ual described in section 8402(b)(2) of such title.

(5) EMPLOYEE.—The term ‘‘employee’’ means any individual serving in an ap-
pointive or elective office or position in the executive, legislative, or judicial
branch of the Government who, by virtue of that service, is permitted or re-
quired to be CSRS covered, CSRS-Offset covered, FERS covered, or Social Secu-
rity-Only covered.

(6) EXECUTIVE DIRECTOR.—The term ‘‘Executive Director of the Federal Re-
tirement Thrift Investment Board’’ or ‘‘Executive Director’’ means the Executive
Director appointed under section 8474 of title 5, United States Code.

(7) FERS.—The term ‘‘FERS’’ means the Federal Employees’ Retirement Sys-
tem.

(8) FERS COVERED.—The term ‘‘FERS covered’’, with respect to any service,
means service that is subject to chapter 84 of title 5, United States Code.

(9) GOVERNMENT.—The term ‘‘Government’’ has the meaning given such term
by section 8331(7) of title 5, United States Code.

(10) OASDI TAXES.—The term ‘‘OASDI taxes’’ means the OASDI employee tax
and the OASDI employer tax.

(11) OASDI EMPLOYEE TAX.—The term ‘‘OASDI employee tax’’ means the tax
imposed under section 3101(a) of the Internal Revenue Code of 1986 (relating
to Old-Age, Survivors and Disability Insurance).

(12) OASDI EMPLOYER TAX.—The term ‘‘OASDI employer tax’’ means the tax
imposed under section 3111(a) of the Internal Revenue Code of 1986 (relating
to Old-Age, Survivors and Disability Insurance).

(13) OASDI TRUST FUNDS.—The term ‘‘OASDI trust funds’’ means the Federal
Old-Age and Survivors Insurance Trust Fund and the Federal Disability Insur-
ance Trust Fund.

(14) PERIOD OF ERRONEOUS COVERAGE.—The term ‘‘period of erroneous cov-
erage’’ means, in the case of a retirement coverage error, the period throughout
which retirement coverage is in effect pursuant to such error (or would have
been in effect, but for such error).

(15) RETIREMENT COVERAGE DETERMINATION.—The term ‘‘retirement coverage
determination’’ means a determination by an employee or agent of the Govern-
ment as to whether a particular type of Government service is CSRS covered,
CSRS-Offset covered, FERS covered, or Social Security-Only covered.

(16) RETIREMENT COVERAGE ERROR.—The term ‘‘retirement coverage error’’
means a retirement coverage determination that, as a result of any error, mis-
representation, or inaction on the part of an employee or agent of the Govern-
ment (including an error as described in section 163(b)(2)), causes an individual
erroneously to be enrolled or not enrolled in a retirement system, as further de-
scribed in the applicable subtitle of title I.

(17) SOCIAL SECURITY-ONLY COVERED.—The term ‘‘Social Security-Only cov-
ered’’, with respect to any service, means Government service that constitutes
employment under section 210 of the Social Security Act (42 U.S.C. 410), and
that—

(A) is subject to OASDI taxes; but
(B) is not subject to any retirement system for Government employees

(disregarding title II of the Social Security Act).
(18) THRIFT SAVINGS FUND.—The term ‘‘Thrift Savings Fund’’ means the

Thrift Savings Fund established under section 8437 of title 5, United States
Code.

SEC. 3. APPLICABILITY.

(a) IN GENERAL.—Subject to subsection (b), this Act shall apply with respect to
any retirement coverage error that occurs before, on, or after the date of enactment
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of this Act, excluding any error corrected within 1 year after the date on which it
occurs.

(b) LIMITATION.—Nothing in this Act shall affect any retirement coverage or treat-
ment accorded with respect to any individual in connection with any period begin-
ning before the first day of the first applicable pay period beginning on or after Jan-
uary 1, 1984.
SEC. 4. RESTRICTION RELATING TO FUTURE CORRECTIONS.

(a) IN GENERAL.—Except as otherwise provided in this Act, any individual who,
on or after the date of enactment of this Act, becomes or remains affected by a re-
tirement coverage error may not be excluded from or made subject to any retirement
system for the sole purpose of correcting such error.

(b) COORDINATION WITH OTHER LAWS.—
(1) IN GENERAL.—Nothing in this Act shall be considered to preclude an elec-

tion under the Federal Employees’ Retirement System Open Enrollment Act of
1997 (Public Law 105–61; 111 Stat. 1318) or any other voluntary retirement
coverage election authorized by statute.

(2) REGULATIONS.—The Office of Personnel Management shall prescribe any
regulations which may be necessary to apply this Act in the case of any individ-
ual who changes retirement coverage pursuant to a voluntary election made
other than under this Act.

SEC. 5. IRREVOCABILITY OF ELECTIONS.

Any election made (or deemed to have been made) by an employee or any other
individual under this Act shall be irrevocable.

TITLE I—DESCRIPTION OF RETIREMENT COV-
ERAGE ERRORS TO WHICH THIS ACT AP-
PLIES AND MEASURES FOR THEIR REC-
TIFICATION

Subtitle A—Employee Who Should Have Been
FERS Covered, But Who Was Erroneously CSRS
Covered or CSRS-Offset Covered Instead

SEC. 101. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who—
(1) should be (or should have been) FERS covered but, as a result of a retire-

ment coverage error, is (or was) CSRS covered instead; or
(2) should be (or should have been) FERS covered but, as a result of a retire-

ment coverage error, is (or was) CSRS-Offset covered instead.
(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-

tion, the retirement coverage error described in paragraph (1) or (2) of subsection
(a) (as applicable) has not been corrected, the employee affected by such error may
elect—

(1) to be FERS covered instead; or
(2) to remain (or instead become) CSRS-Offset covered.

(c) CORRECTED ERROR.—If, at the time of making an election under this section,
the retirement coverage error described in paragraph (1) or (2) of subsection (a) (as
applicable) has been corrected, the employee affected by such error may elect—

(1) to be CSRS-Offset covered instead; or
(2) to remain FERS covered.

(d) DEFAULT RULE.—
(1) IN GENERAL.—If the employee is given written notice in accordance with

section 201 as to the availability of an election under this section, but does not
make any such election within the 6-month period beginning on the date on
which such notice is so given, the option under subsection (b)(2) or (c)(2), as ap-
plicable, shall be deemed to have been elected on the last day of such period.

(2) CSRS NOT AN OPTION.—Nothing in this section shall be considered to af-
ford an employee the option of becoming or remaining CSRS covered.

(e) RETROACTIVE EFFECT.—An election under this section (including an election by
default, and an election to remain covered by the retirement system by which the
electing individual is covered as of the date of the election) shall be effective retro-
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active to the effective date of the retirement coverage error (as referred to in sub-
section (a)) to which such election relates.
SEC. 102. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS TO FERS TO CORRECT

A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 101(a)(1) who elects the option under section
101(b)(1).

(b) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—
(1) EMPLOYEE CONTRIBUTIONS.—

(A) TRANSFER TO OASDI TRUST FUNDS.—There shall be transferred from
the CSRDF to the OASDI trust funds an amount—

(i) equal to the amount of the OASDI employee tax that should have
been deducted and withheld from the Federal wages of the employee
for the period of erroneous coverage involved; but

(ii) not to exceed the amount of the employee’s lump-sum credit at-
tributable to the period of erroneous coverage involved.

(B) RULE IF THERE ARE EXCESS CSRDF CONTRIBUTIONS.—If the amount de-
scribed in subparagraph (A)(ii) exceeds the sum of—

(i) the amount described in subparagraph (A)(i), plus
(ii) the amount that should have been deducted under section 8422

of title 5, United States Code, from pay of such employee for the period
of erroneous coverage involved,

the excess shall be refunded to the employee.
(C) RULE IF CSRDF CONTRIBUTIONS ARE INSUFFICIENT.—If the amount de-

scribed in subparagraph (A)(ii) is less than the sum of the respective
amounts described in clauses (i) and (ii) of subparagraph (B), the shortfall
shall be made up (in such manner as the Director of the Office of Personnel
Management, with the concurrence of the Commissioner of Social Security,
shall by regulation prescribe) by the agency in or under which the employee
is then employed, out of amounts otherwise available in the appropriation,
fund, or account from which any OASDI employer tax or contribution to the
CSRDF (as applicable) may be made.

(D) DEFINITION OF LUMP-SUM CREDIT.—For purposes of this paragraph,
the term ‘‘lump-sum credit’’ has the meaning given such term by section
8331 of title 5, United States Code.

(2) GOVERNMENT CONTRIBUTIONS.—
(A) TRANSFER TO OASDI TRUST FUNDS.—There shall be transferred from

the CSRDF to the OASDI trust funds the amount of the OASDI employer
tax that should have been paid with respect to the employee for the period
of erroneous coverage involved.

(B) RULE IF THERE ARE EXCESS CSRDF CONTRIBUTIONS.—If the total Gov-
ernment contributions to the CSRDF that were made with respect to the
employee for the period of erroneous coverage involved exceed the sum of—

(i) the amount required to be transferred under subparagraph (A),
plus

(ii) the amount that should have been contributed by the Government
under section 8423 of title 5, United States Code, for such employee
with respect to such period,

the excess shall be transferred to the agency in or under which the em-
ployee is then employed, to the credit of the appropriation, fund, or account
from which any Government contributions to the CSRDF may be made (to
remain available until expended).

(C) RULE IF CSRDF CONTRIBUTIONS ARE INSUFFICIENT.—If the total Gov-
ernment contributions to the CSRDF that were made with respect to the
employee for the period of erroneous coverage involved are less than the
sum of the respective amounts described in clauses (i) and (ii) of subpara-
graph (B), the shortfall shall be made up by the agency in or under which
the employee is then employed, out of amounts otherwise available in the
appropriation, fund, or account referred to in subparagraph (B) in such
manner as the Director of the Office of Personnel Management, with the
concurrence of the Commissioner of Social Security, shall by regulation pre-
scribe.

(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—
(1) IN GENERAL.—An employee to whom this section applies is entitled to have

contributed to the Thrift Savings Fund on such employee’s behalf, in addition
to any regular employee or Government contributions that would be permitted
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or required for the year in which the contributions under this subsection are
made, an amount equal to the sum of—

(A) the amount determined under paragraph (2) with respect to such em-
ployee for the period of erroneous coverage involved;

(B) an amount equal to the total contributions that should have been
made for such employee under section 8432(c)(1) of title 5, United States
Code, for the period of erroneous coverage involved;

(C) an amount equal to the total contributions that should have been
made for such employee under section 8432(c)(2) of title 5, United States
Code, for the period of erroneous coverage involved (taking into account
both the amount referred to in subparagraph (A) and any contributions to
the Thrift Savings Fund actually made by such employee with respect to
the period involved); and

(D) an amount equal to lost earnings on the amounts referred to in sub-
paragraphs (A) through (C), determined in accordance with paragraph (3).

(2) AMOUNT BASED ON AVERAGE PERCENTAGE OF PAY CONTRIBUTED BY EMPLOY-
EES DURING PERIOD OF ERRONEOUS COVERAGE.—

(A) IN GENERAL.—The amount determined under this paragraph with re-
spect to an employee for a period of erroneous coverage shall be equal to
the amount of the contributions such employee would have made if, during
each calendar year in such period, the employee had contributed the per-
centage of such employee’s basic pay for such year specified in subpara-
graph (B) (determined disregarding any contributions actually made by
such employee with respect to the year involved).

(B) PERCENTAGE TO BE APPLIED.—
(i) IN GENERAL.—The percentage to be applied under this subpara-

graph in the case of any employee with respect to a particular year is—
(I) the average percentage of basic pay that was contributed for

such year under section 8432(a) of title 5, United States Code, by
full-time FERS covered employees who contributed to the Thrift
Savings Fund in such year and for whom a salary rate is recorded
(as of June 30 of such year) in the central personnel data file main-
tained by the Office of Personnel Management; or

(II) if such average percentage for the year in question is un-
available, the average percentage for the most recent year prior to
the year in question that is available.

(ii) PERCENTAGE CONTRIBUTED.—For purposes of clause (i)(I), the per-
centage of basic pay for each employee included in the average shall
be determined by dividing the total employee contributions received
into the Thrift Savings Plan account of that employee during such year
by the annual salary rate for that employee as recorded in the central
personnel data file (referred to in clause (i)(I)) as of June 30 of such
year.

(C) LIMITATIONS.—In no event may the amount determined under this
paragraph for an individual with respect to a year exceed the amount that,
if added to the amount of the contributions that were actually made by
such individual to the Thrift Savings Fund with respect to such year (if
any), would cause the total to exceed—

(i) any limitation under section 415 or any other provision of the In-
ternal Revenue Code of 1986 that would have applied to such employee
with respect to such year; or

(ii) any limitation under section 8432(a) or any other provision of title
5, United States Code, that would have applied to such employee with
respect to such year.

(3) LOST EARNINGS.—
(A) IN GENERAL.—Lost earnings on any amounts referred to in subpara-

graph (A), (B), or (C) of paragraph (1) shall, to the extent those amounts
are attributable to contributions that should have been made with respect
to a particular year, be determined in the same way as if those amounts
had in fact been timely contributed and allocated among the TSP invest-
ment funds in accordance with—

(i) the investment fund election that was accepted by the employing
agency before the date the contribution should have been made and
that was still in effect as of that date; or

(ii) if no such election was then in effect for the employee, the invest-
ment fund election attributed to such employee with respect to such
year.
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(B) INVESTMENT FUND ELECTION ATTRIBUTED.—For purposes of subpara-
graph (A)(ii), the investment fund election attributed to an employee with
respect to a particular year is—

(i) the average percentage allocation of TSP contributions among the
TSP investment funds from all sources, with respect to that year, ex-
cept that the investment fund election attributed to contributions in
years prior to 1991 shall be the G Fund; or

(ii) if such average percentage allocation for the year in question is
unavailable, the average percentage allocation for the most recent year
prior to the year in question that is available.

(C) DEFINITION OF INVESTMENT FUND ELECTION, ETC.—For purposes of
this paragraph—

(i) the term ‘‘investment fund election’’ means a choice by a partici-
pant concerning how contributions to the Thrift Savings Plan shall be
allocated among the TSP investment funds;

(ii) the term ‘‘participant’’ means any person with an account in the
Thrift Savings Plan, or who would have an account in the Thrift Sav-
ings Plan but for an employing agency error (including an error as de-
scribed in section 163(b)(2));

(iii) the term ‘‘TSP investment funds’’ means the C Fund, the F Fund,
the G Fund, and any other investment fund in the Thrift Savings Plan
created after December 27, 1996; and

(iv) the terms ‘‘C Fund’’, ‘‘F Fund’’, and ‘‘G Fund’’ refer to the funds
described in paragraphs (1), (3), and (4), respectively, of section 8438(a)
of title 5, United States Code.

(4) MAKEUP CONTRIBUTION TO BE MADE IN A LUMP SUM.—
(A) IN GENERAL.—Any amount to which an employee is entitled under

this subsection shall be paid promptly by the agency in or under which the
electing employee is (as of the date of the election) employed, in a lump
sum, upon notification to such agency under subparagraph (B)(ii) as to the
amount due.

(B) BOARD FUNCTIONS.—The regulations under paragraph (6) shall in-
clude provisions under which—

(i) each employing agency shall be required to determine and notify
the Federal Retirement Thrift Investment Board, in a timely manner,
as to any amounts under paragraph (1)(A)–(C) owed by such agency;
and

(ii) the Board shall, based on the information it receives from an
agency under clause (i), determine lost earnings on those amounts and
promptly notify such agency as to the total amounts due from it under
this subsection.

(5) JUSTICES AND JUDGES; MAGISTRATES; ETC.—The preceding provisions of
this subsection shall not apply in the case of any employee who, pursuant to
the election referred to in subsection (a), becomes subject to section 8440a,
8440b, 8440c, or 8440d of title 5, United States Code.

(6) REGULATIONS.—The Executive Director of the Federal Retirement Thrift
Investment Board shall prescribe any regulations necessary to carry out this
subsection.

SEC. 103. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS-OFFSET TO FERS TO
CORRECT A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 101(a)(2) who elects the option under section
101(b)(1).

(b) EFFECT OF ELECTION.—In the case of an employee described in subsection (a),
the following provisions shall apply:

(1) Section 102(b) (relating to disposition of contributions to the CSRDF), but
disregarding provisions relating to transfers to OASDI trust funds.

(2) Section 102(c) (relating to makeup contributions to the Thrift Savings
Fund).

SEC. 104. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS TO CSRS-OFFSET TO
CORRECT A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 101(a)(1) who elects the option under section
101(b)(2).

(b) SAME AS IN THE CASE OF AN ELECTION TO RATIFY ERRONEOUS CSRS-OFFSET
COVERAGE.—
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(1) IN GENERAL.—The effect of an election described in subsection (a) shall be
as described in section 101(b)(2), except that the provisions of section 102(b)
shall also apply.

(2) APPROPRIATE PERCENTAGES TO BE USED IN DETERMINING EMPLOYEE AND
GOVERNMENT CONTRIBUTIONS TO CSRDF.—For purposes of paragraph (1), section
102(b) shall be applied by substituting ‘‘the relevant provisions of section
8334(k)’’ for ‘‘section 8422’’ and ‘‘section 8423’’.

SEC. 105. EFFECT OF AN ELECTION TO BE RESTORED (OR TRANSFERRED) TO CSRS-OFFSET
AFTER HAVING BEEN CORRECTED TO FERS FROM CSRS-OFFSET (OR CSRS).

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in paragraph (1) or (2) of section 101(a) who (after having
been corrected to FERS coverage) elects the option under section 101(c)(1).

(b) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—
(1) IN GENERAL.—The provisions of section 102(b) shall apply in the case of

an employee described in subsection (a), subject to paragraph (2).
(2) NO TRANSFERS FOR AMOUNTS ALREADY PAID INTO OASDI, ETC.—For pur-

poses of paragraph (1), section 102(b) shall be applied in conformance with the
following:

(A) NO DOUBLE PAYMENTS INTO OASDI.—To the extent that the appro-
priate OASDI employee or employer tax has already been paid for the total
period involved (or any portion thereof), reduce the respective amounts re-
quired by paragraphs (1)(A)(i) and (2)(A) of section 102(b) accordingly.

(B) APPROPRIATE PERCENTAGES TO BE USED IN DETERMINING EMPLOYEE
AND GOVERNMENT CONTRIBUTIONS TO CSRDF.—Substitute ‘‘the relevant pro-
visions of section 8334(k)’’ for ‘‘section 8422’’ and ‘‘section 8423’’.

(C) APPROPRIATE LUMP-SUM CREDIT TO BE USED.—Substitute ‘‘8401’’ for
‘‘8331’’ in paragraph (1)(D) thereof.

(D) PROVISIONS TO BE APPLIED WITH RESPECT TO THE TOTAL PERIOD IN-
VOLVED.—Substitute ‘‘total period involved (as defined by section 105)’’ for
‘‘period of erroneous coverage involved’’.

(c) DISPOSITION OF EXCESS TSP CONTRIBUTIONS.—
(1) GOVERNMENT CONTRIBUTIONS.—All Government contributions made on be-

half of the employee to the Thrift Savings Fund that are attributable to the
total period involved (including any earnings thereon) shall be forfeited. For the
purpose of section 8437(d) of title 5, United States Code, amounts so forfeited
shall be treated as if they were amounts forfeited under section 8432(g) of such
title.

(2) EMPLOYEE CONTRIBUTIONS.—The election referred to in subsection (a) shall
not be taken into account for purposes of any determination relating to the dis-
position of any employee contributions to the Thrift Savings Fund, attributable
to the total period involved, that were in excess of the maximum amount that
would have been allowable under applicable provisions of subchapter III of
chapter 83 of title 5, United States Code (including any earnings thereon).

(d) DEFINITION OF TOTAL PERIOD INVOLVED.—For purposes of this section, the
term ‘‘total period involved’’ means the period beginning on the effective date of the
retirement coverage error involved and ending on the day before the date on which
the election described in subsection (a) is made.

Subtitle B—Employee Who Should Have Been
FERS Covered, CSRS-Offset Covered, or CSRS
Covered, But Who Was Erroneously Social Secu-
rity-Only Covered Instead

SEC. 111. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who—
(1) should be (or should have been) FERS covered but, as a result of a retire-

ment coverage error, is (or was) Social Security-Only covered instead;
(2) should be (or should have been) CSRS-Offset covered but, as a result of

a retirement coverage error, is (or was) Social Security-Only covered instead; or
(3) should be (or should have been) CSRS covered but, as a result of a retire-

ment coverage error, is (or was) Social Security-Only covered instead.
(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-

tion, the retirement coverage error described in paragraph (1), (2), or (3) of sub-
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section (a) (as applicable) has not been corrected, the employee affected by such
error may elect—

(1)(A) in the case of an error described in subsection (a)(1), to be FERS cov-
ered as well;

(B) in the case of an error described in subsection (a)(2), to be CSRS-Offset
covered as well; or

(C) in the case of an error described in subsection (a)(3), to be CSRS covered
instead; or

(2) to remain Social Security-Only covered.
(c) CORRECTED ERROR.—

(1) IN GENERAL.—Not later than 6 months after the date of enactment of this
Act, there shall be submitted to the Congress a proposal (including any nec-
essary draft legislation) to carry out the policy described in paragraph (2).

(2) POLICY.—Under the proposal, any employee with respect to whom the re-
tirement coverage error described in paragraph (1), (2), or (3) of subsection (a)
(as applicable) has already been corrected, but under terms less advantageous
to the employee than would have been the case under this Act, shall be afforded
a reasonable opportunity to obtain treatment comparable to the treatment af-
forded under this Act.

(3) JOINT ACTION.—This subsection shall be carried out by the Director of the
Office of Personnel Management, in consultation with the Executive Director of
the Federal Retirement Thrift Investment Board and the Commissioner of So-
cial Security.

(d) DEFAULT RULE.—In the case of any employee to whom subsection (b) applies,
if the employee is given written notice in accordance with section 201 as to the
availability of an election under this section, but does not make any such election
within the 6-month period beginning on the date on which such notice is so given,
the option under subsection (b)(2) shall be deemed to have been elected on the last
day of such period.

(e) RETROACTIVE EFFECT.—An election under this section (including an election by
default, and an election to remain covered by the retirement system by which the
electing individual is covered as of the date of the election) shall be effective retro-
active to the effective date of the retirement coverage error (as referred to in sub-
section (a)) to which such election relates.
SEC. 112. EFFECT OF AN ELECTION TO BECOME FERS COVERED TO CORRECT THE RETIRE-

MENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 111(a)(1) who elects the option under section
111(b)(1)(A).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—Upon notification that an employee
has made an election under this section, the agency in or under which such em-
ployee is employed shall promptly pay to the CSRDF, in a lump sum, an amount
equal to the sum of—

(1) the amount that should have been deducted and withheld from the pay
of the employee for the period of erroneous coverage involved under section
8422 of title 5, United States Code; and

(2) the Government contributions that should have been paid for the period
of erroneous coverage involved under section 8423 of title 5, United States Code.

(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—Section 102(c) shall
apply in the case of an employee described in subsection (a).
SEC. 113. EFFECT OF AN ELECTION TO BECOME CSRS-OFFSET COVERED TO CORRECT THE

RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 111(a)(2) who elects the option under section
111(b)(1)(B).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—Upon notification that an employee
has made an election under this section, the agency in or under which such em-
ployee is employed shall promptly pay to the CSRDF, in a lump sum, an amount
equal to the sum of—

(1) the amount that should have been deducted and withheld from the pay
of the employee for the period of erroneous coverage involved under section
8334 of title 5, United States Code; and

(2) the Government contributions that should have been paid under section
8334 of title 5, United States Code, for the period of erroneous coverage in-
volved.

(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—



10

(1) IN GENERAL.—Makeup contributions to the Thrift Savings Fund shall be
made by the employing agency in the same manner as described in section
102(c) (but disregarding subparagraphs (B) and (C) of paragraph (1) thereof,
and the other provisions of section 102(c) to the extent that they relate to those
subparagraphs).

(2) APPROPRIATE PERCENTAGES, ETC. TO BE USED.—For purposes of paragraph
(1), section 102(c) shall be applied—

(A) by substituting ‘‘section 8351(b)’’ for ‘‘section 8432(a)’’ and by sub-
stituting ‘‘CSRS covered and CSRS-Offset covered’’ for ‘‘FERS covered’’ in
paragraph (2)(B)(i) thereof; and

(B) by substituting ‘‘section 8351(b)(2)’’ for ‘‘section 8432(a)’’ in paragraph
(2)(C)(ii) thereof.

SEC. 114. EFFECT OF AN ELECTION TO BECOME CSRS COVERED TO CORRECT THE RETIRE-
MENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 111(a)(3) who elects the option under section
111(b)(1)(C).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—
(1) IN GENERAL.—Upon notification that an employee has made an election

under this section, the agency in or under which such employee is employed
shall promptly pay to the CSRDF, in a lump sum, an amount equal to the sum
of—

(A) the amount that should have been deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under sec-
tion 8334 of title 5, United States Code; and

(B) the Government contributions that should have been paid under such
section for the period of erroneous coverage involved.

(2) AGENCY TO BE REIMBURSED FOR CERTAIN AMOUNTS.—
(A) IN GENERAL.—The employee for whom the payment under paragraph

(1) is made shall repay to the agency (referred to in paragraph (1)) an
amount equal to the OASDI employee taxes refunded or refundable to such
employee for any portion of the period of erroneous coverage involved (com-
puted in such manner as the Director of the Office of Personnel Manage-
ment, with the concurrence of the Secretary of the Treasury, shall by regu-
lation prescribe), not to exceed the amount described in paragraph (1)(A).

(B) RIGHT OF RECOVERY; WAIVER.—If the employee fails to repay the
amount required under subparagraph (A), a sum equal to the amount out-
standing is recoverable by the Government from the employee (or the em-
ployee’s estate, if applicable) by—

(i) setoff against accrued pay, compensation, amount of retirement
credit, or another amount due the employee from the Government; and

(ii) such other method as is provided by law for the recovery of
amounts owing to the Government.

The head of the agency concerned may waive, in whole or in part, a right
of recovery under this paragraph if it is shown that recovery would be
against equity and good conscience or against the public interest.

(C) TREATMENT OF AMOUNTS REPAID OR RECOVERED.—Any amount repaid
by, or recovered from, an individual (or an estate) under this paragraph
shall be credited to the appropriation account from which the amount in-
volved was originally paid.

(c) MAKEUP CONTRIBUTIONS TO THE THRIFT SAVINGS FUND.—In the case of an em-
ployee described in subsection (a), makeup contributions to the Thrift Savings Fund
shall be made in the same manner as described in section 113(c).

Subtitle C—Employee Who Should Have Been So-
cial Security-Only Covered, But Who Was Erro-
neously FERS Covered, CSRS-Offset Covered, or
CSRS Covered Instead

SEC. 121. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SOCIAL SECURITY-ONLY COV-
ERED, BUT WHO IS ERRONEOUSLY FERS COVERED INSTEAD.

(a) IN GENERAL.—Except as provided in section 125, this section shall apply in
the case of any employee who should be Social Security-Only covered but, as a re-
sult of a retirement coverage error, is FERS covered instead.
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(b) AUTOMATIC EXCLUSION FROM FERS.—An employee described in subsection (a)
shall not, by reason of the retirement coverage error described in subsection (a), be
eligible to be treated as an individual who is FERS covered.

(c) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—
(1) EMPLOYEE CONTRIBUTIONS.—There shall be paid to the employee, from the

CSRDF, any lump-sum credit to which such employee would be entitled under
section 8424 of title 5, United States Code, to the extent attributable to the pe-
riod of erroneous coverage involved.

(2) GOVERNMENT CONTRIBUTIONS.—There shall be transferred from the
CSRDF to the agency in or under which the employee is then employed, to the
credit of the appropriation, fund, or account of such agency from which any Gov-
ernment contributions to the CSRDF may be made (to remain available until
expended), an amount equal to the Government contributions, attributable to
such employee for the period of erroneous coverage involved, that were made
under section 8423 of title 5, United States Code.

(d) DISPOSITION OF TSP CONTRIBUTIONS.—
(1) GOVERNMENT CONTRIBUTIONS.—All Government contributions made on be-

half of the employee to the Thrift Savings Fund that are attributable to the pe-
riod of erroneous coverage involved (including any earnings thereon) shall be
forfeited in the same manner as described in section 105(c).

(2) EMPLOYEE CONTRIBUTIONS.—Notwithstanding any other provision of this
section or any other provision of law, any contributions made by the employee
to the Thrift Savings Fund during the period of erroneous coverage involved (in-
cluding any earnings thereon) shall be treated as if such employee had then
been correctly covered.

SEC. 122. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SOCIAL SECURITY-ONLY COV-
ERED, BUT WHO IS ERRONEOUSLY CSRS-OFFSET COVERED INSTEAD.

(a) IN GENERAL.—Except as provided in section 125, this section shall apply in
the case of any employee who should be Social Security-Only covered but, as a re-
sult of a retirement coverage error, is CSRS-Offset covered instead.

(b) AUTOMATIC EXCLUSION FROM CSRS-OFFSET.—An employee described in sub-
section (a) shall not, by reason of the retirement coverage error described in sub-
section (a), be eligible to be treated as an individual who is CSRS-Offset covered.

(c) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—
(1) EMPLOYEE CONTRIBUTIONS.—There shall be paid to the employee, from the

CSRDF, the lump-sum credit to which such employee would be entitled under
section 8342 of title 5, United States Code, to the extent attributable to the pe-
riod of erroneous coverage involved.

(2) GOVERNMENT CONTRIBUTIONS.—There shall be transferred from the
CSRDF to the agency in or under which the employee is then employed, to the
credit of the appropriation, fund, or account of such agency from which any Gov-
ernment contributions to the CSRDF may be made (to remain available until
expended), an amount equal to the Government contributions that were made
under section 8334 of title 5, United States Code, and attributable to such em-
ployee for the period of erroneous coverage involved.

(d) DISPOSITION OF TSP CONTRIBUTIONS.—In the case of an employee described
in subsection (a), section 121(d)(2) shall apply.
SEC. 123. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SOCIAL SECURITY-ONLY COV-

ERED, BUT WHO IS ERRONEOUSLY CSRS COVERED INSTEAD.

(a) IN GENERAL.—Except as provided in section 125, this section shall apply in
the case of any employee who should be Social Security-Only covered but, as a re-
sult of a retirement coverage error, is CSRS covered instead.

(b) AUTOMATIC EXCLUSION FROM CSRS.—An employee described in subsection (a)
shall not, by reason of the retirement coverage error described in subsection (a), be
eligible to be treated as an individual who is CSRS covered.

(c) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—
(1) IN GENERAL.—In the case of an employee described in subsection (a), sec-

tion 102(b) shall apply.
(2) IRRELEVANT PROVISIONS TO BE DISREGARDED.—For purposes of paragraph

(1), section 102(b) shall be applied disregarding paragraphs (1)(B)(ii) and
(2)(B)(ii) thereof.

(d) DISPOSITION OF TSP CONTRIBUTIONS.—In the case of an employee described
in subsection (a), section 121(d)(2) shall apply.
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SEC. 124. CORRECTED ERROR: SITUATIONS UNDER SECTIONS 121–123.

(a) IN GENERAL.—Not later than 6 months after the date of enactment of this Act,
there shall be submitted to the Congress a proposal (including any necessary draft
legislation) to carry out the policy described in subsection (b).

(b) POLICY.—Under the proposal, any employee with respect to whom the applica-
ble retirement coverage error (referred to in section 121, 122, or 123, as applicable)
has already been corrected, but under terms less advantageous to the employee than
would have been the case under this Act, shall be afforded a reasonable opportunity
to obtain treatment comparable to the treatment afforded under this Act.

(c) JOINT ACTION.—This section shall be carried out by the Director of the Office
of Personnel Management, in consultation with the Executive Director of the Fed-
eral Retirement Thrift Investment Board and the Commissioner of Social Security.
SEC. 125. VESTED EMPLOYEES EXCEPTED FROM AUTOMATIC EXCLUSION.

(a) IN GENERAL.—Nothing in this subtitle shall, by reason of any retirement cov-
erage error, result in the automatic exclusion of any employee from FERS, CSRS-
Offset, or CSRS if, as of the date on which notice of such error is given (in accord-
ance with section 201), such employee’s rights have vested under the retirement sys-
tem involved.

(b) VESTING.—For purposes of this section, vesting of rights shall be considered
to have occurred if, as of the date as of which the determination is made, the em-
ployee has completed at least 5 years of civilian service, taking into account only
creditable service under section 8332 or 8411 of title 5, United States Code.

(c) ELECTIONS.—
(1) ERRONEOUSLY FERS COVERED.—Any employee affected by an error de-

scribed in section 121 who is determined under this section to satisfy subsection
(b) may elect—

(A) to be treated in accordance with section 121; or
(B) to remain FERS covered.

(2) OTHER CASES.—Any employee affected by an error described in section 122
or 123 who is determined under this section to satisfy subsection (b) may elect—

(A) to be treated in accordance with section 122 or 123 (as applicable);
or

(B) to remain (or instead become) CSRS-Offset covered.
(d) EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS TO CSRS-OFFSET.—

In the case of an employee affected by an error described in section 123 who elects
the option under subsection (c)(2)(B), the effect of the election shall be the same as
described in section 104.

(e) DEFAULT RULE.—If the employee does not make any election within the 6-
month period beginning on the date on which the appropriate notice is given to such
employee, the option under paragraph (1)(B) or (2)(B) of subsection (c), as applica-
ble, shall be deemed to have been elected as of the last day of such period. Nothing
in this section shall be considered to afford an employee the option of becoming or
remaining CSRS covered.

(f) RETROACTIVE EFFECT.—An election under this section (including an election by
default, and an election to remain covered by the retirement system by which the
electing individual is covered as of the date of the election) shall be effective retro-
active to the effective date of the retirement coverage error to which the election
relates.

(g) SPECIAL RULE IN CASE OF DISABILITY.—If, as of the date referred to in sub-
section (a), the employee is entitled to receive an annuity under chapter 83 or 84
of title 5, United States Code, based on disability, or compensation under sub-
chapter I of chapter 81 of such title for injury to, or disability of, such employee,
subsections (a) and (b) shall be applied by substituting (for the date that would oth-
erwise apply) the date as of which entitlement to such annuity or compensation ter-
minates (if at all).

(h) NOTIFICATION.—Any notice under section 201 shall include such additional in-
formation or other modifications as the Office of Personnel Management may by reg-
ulation prescribe in connection with the situations covered by this subtitle, particu-
larly as they relate to the consequences of being vested or not vested.
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Subtitle D—Employee Who Should Have Been
CSRS Covered or CSRS-Offset Covered, But
Who Was Erroneously FERS Covered Instead

SEC. 131. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who—
(1) should be (or should have been) CSRS covered but, as a result of a retire-

ment coverage error, is (or was) FERS covered instead; or
(2) should be (or should have been) CSRS-Offset covered but, as a result of

a retirement coverage error, is (or was) FERS covered instead.
(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-

tion, the retirement coverage error described in paragraph (1) or (2) of subsection
(a) (as applicable) has not been corrected, the employee affected by such error may
elect—

(1)(A) in the case of an error described in subsection (a)(1), to be CSRS cov-
ered instead; or

(B) in the case of an error described in subsection (a)(2), to be CSRS-Offset
covered instead; or

(2) to remain FERS covered.
(c) CORRECTED ERROR.—If, at the time of making an election under this section,

the retirement coverage error described in paragraph (1) or (2) of subsection (a) (as
applicable) has been corrected, the employee affected by such error may elect—

(1) to be FERS covered instead; or
(2)(A) in the case of an error described in subsection (a)(1), to remain CSRS

covered; or
(B) in the case of an error described in subsection (a)(2), to remain CSRS-Off-

set covered.
(d) DEFAULT RULE.—If the employee is given written notice in accordance with

section 201 as to the availability of an election under this section, but does not make
any such election within the 6-month period beginning on the date on which such
notice is so given, the option under subsection (b)(2) or (c)(2), as applicable, shall
be deemed to have been elected on the last day of such period.

(e) RETROACTIVE EFFECT.—An election under this section (including an election by
default, and an election to remain covered by the retirement system by which the
electing individual is covered as of the date of the election) shall be effective retro-
active to the effective date of the retirement coverage error (as referred to in sub-
section (a)) to which such election relates.
SEC. 132. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM FERS TO CSRS TO CORRECT

A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 131(a)(1) who elects the option available to such
employee under section 131(b)(1)(A).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—
(1) IN GENERAL.—Upon notification that an employee has made an election

under this section, the agency in or under which such employee is employed
shall promptly pay to the CSRDF, in a lump sum, an amount equal to the ex-
cess of—

(A) the amount by which—
(i) the amount that should have been deducted and withheld from the

pay of the employee for the period of erroneous coverage involved under
section 8334 of title 5, United States Code, exceeds

(ii) the amount that was actually deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under
section 8422 of such title (and not refunded), over

(B) the amount by which—
(i) the amount of the Government contributions actually made under

section 8423 of such title with respect to the employee for the period
of erroneous coverage involved, exceeds

(ii) the amount of the Government contributions that should have
been made under section 8334 of such title with respect to the em-
ployee for the period of erroneous coverage involved.

(2) AGENCY TO BE REIMBURSED FOR CERTAIN AMOUNTS.—
(A) IN GENERAL.—The employee for whom the payment under paragraph

(1) is made shall repay to the agency (referred to in paragraph (1)) an
amount equal to the OASDI employee taxes refunded or refundable to such
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employee for any portion of the period of erroneous coverage involved (com-
puted in such manner as the Director of the Office of Personnel Manage-
ment, with the concurrence of the Commissioner of Social Security, shall by
regulation prescribe), not to exceed the amount described in paragraph
(1)(A).

(B) RIGHT OF RECOVERY; WAIVER.—If the employee fails to repay the
amount required under subparagraph (A), a sum equal to the amount out-
standing is recoverable by the Government from the employee (or the em-
ployee’s estate, if applicable) by—

(i) setoff against accrued pay, compensation, amount of retirement
credit, or another amount due the employee from the Government; and

(ii) such other method as is provided by law for the recovery of
amounts owing to the Government.

The head of the agency concerned may waive, in whole or in part, a right
of recovery under this paragraph if it is shown that recovery would be
against equity and good conscience or against the public interest.

(C) TREATMENT OF AMOUNTS REPAID OR RECOVERED.—Any amount repaid
by, or recovered from, an individual (or an estate) under this paragraph
shall be credited to the appropriation, fund, or account from which the
amount involved was originally paid.

(c) DISPOSITION OF EXCESS TSP CONTRIBUTIONS.—Section 105(c) shall apply in the
case of an employee described in subsection (a).
SEC. 133. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM FERS TO CSRS-OFFSET TO

CORRECT A RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 131(a)(2) who elects the option available to such
employee under section 131(b)(1)(B).

(b) EFFECT.—The effect of an election referred to in subsection (a) shall be sub-
stantially the same as that described in section 105.
SEC. 134. EFFECT OF AN ELECTION TO BE RESTORED TO FERS AFTER HAVING BEEN COR-

RECTED TO CSRS.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 131(a)(1) who elects the option under section
131(c)(1).

(b) EFFECT.—The effect of an election referred to in subsection (a) shall be sub-
stantially the same as that described in section 102.
SEC. 135. EFFECT OF AN ELECTION TO BE RESTORED TO FERS AFTER HAVING BEEN COR-

RECTED TO CSRS-OFFSET.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 131(a)(2) who elects the option under section
131(c)(1).

(b) EFFECT.—The effect of an election referred to in subsection (a) shall be sub-
stantially the same as that described in section 103.
SEC. 136. DISQUALIFICATION OF CERTAIN INDIVIDUALS TO WHOM SAME ELECTION WAS PRE-

VIOUSLY AVAILABLE.

Notwithstanding any other provision of this subtitle, an election under this sub-
title shall not be available in the case of any individual to whom an election under
section 846.204 of title 5 of the Code of Federal Regulations (as in effect as of Janu-
ary 1, 1997) was made available in connection with the same error pursuant to noti-
fication provided in accordance with such section.

Subtitle E—Employee Who Should Have Been
CSRS-Offset Covered, But Who Was Erroneously
CSRS Covered Instead

SEC. 141. AUTOMATIC TRANSFER TO CSRS-OFFSET.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who
should be (or should have been) CSRS-Offset covered but, as a result of a retirement
coverage error, is (or was) CSRS covered instead.

(b) UNCORRECTED ERROR.—If the error has not been corrected, the employee shall
be treated in the same way as if such employee had instead been CSRS-Offset cov-
ered, effective retroactive to the effective date of such error.



15

(c) CORRECTED ERROR.—If the error has been corrected, the correction shall (to
the extent not already carried out) be made effective retroactive to the effective date
of such error.
SEC. 142. EFFECT OF TRANSFER.

The effect of a transfer under section 141 shall be as set forth in regulations
which the Office of Personnel Management shall prescribe consistent with section
104.

Subtitle F—Employee Who Should Have Been
CSRS Covered, But Who Was Erroneously CSRS-
Offset Covered Instead

SEC. 151. ELECTIONS.

(a) APPLICABILITY.—This subtitle shall apply in the case of any employee who
should be (or should have been) CSRS covered but, as a result of a retirement cov-
erage error, is (or was) CSRS-Offset covered instead.

(b) UNCORRECTED ERROR.—If, at the time of making an election under this sec-
tion, the retirement coverage error described in subsection (a) has not been cor-
rected, the employee affected by such error may elect—

(1) to be CSRS covered instead; or
(2) to remain CSRS-Offset covered.

(c) CORRECTED ERROR.—If, at the time of making an election under this section,
the retirement coverage error described in subsection (a) has been corrected, the em-
ployee affected by such error may elect—

(1) to be CSRS-Offset covered instead; or
(2) to remain CSRS covered.

(d) DEFAULT RULE.—If the employee is given written notice in accordance with
section 201 as to the availability of an election under this section, but does not make
any such election within the 6-month period beginning on the date on which such
notice is so given, the option under subsection (b)(2) or (c)(2), as applicable, shall
be deemed to have been elected on the last day of such period.

(e) RETROACTIVE EFFECT.—An election under this section (including an election by
default, and an election to remain covered by the retirement system by which the
electing individual is covered as of the date of the election) shall be effective retro-
active to the effective date of the retirement coverage error (as referred to in sub-
section (a)) to which such election relates.
SEC. 152. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM CSRS-OFFSET TO CSRS TO

CORRECT THE RETIREMENT COVERAGE ERROR.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 151(a) who elects the option available to such em-
ployee under section 151(b)(1).

(b) MAKEUP CONTRIBUTIONS TO THE CSRDF.—
(1) IN GENERAL.—Upon notification that an employee has made an election

under this section, the agency in or under which such employee is employed
shall promptly pay to the CSRDF, in a lump sum, an amount equal to the
amount by which—

(A) the amount that should have been deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under sec-
tion 8334 of title 5, United States Code (by virtue of being CSRS covered),
exceeds

(B) any nonrefunded amounts actually deducted and withheld from the
pay of the employee for the period of erroneous coverage involved under
such section (pursuant to CSRS-Offset coverage).

(2) AGENCY TO BE REIMBURSED FOR CERTAIN AMOUNTS.—
(A) IN GENERAL.—The employee for whom the payment under paragraph

(1) is made shall repay to the agency (referred to in paragraph (1)) an
amount equal to the OASDI employee taxes refunded or refundable to such
employee for any portion of the period of erroneous coverage involved (com-
puted in such manner as the Director of the Office of Personnel Manage-
ment, with the concurrence of the Commissioner of Social Security, shall by
regulation prescribe), not to exceed the amount described in paragraph
(1)(A).

(B) RIGHT OF RECOVERY; WAIVER.—If the employee fails to repay the
amount required under subparagraph (A), a sum equal to the amount out-
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standing is recoverable by the Government from the employee (or the em-
ployee’s estate, if applicable) by—

(i) setoff against accrued pay, compensation, amount of retirement
credit, or another amount due the employee from the Government; and

(ii) such other method as is provided by law for the recovery of
amounts owing to the Government.

The head of the agency concerned may waive, in whole or in part, a right
of recovery under this paragraph if it is shown that recovery would be
against equity and good conscience or against the public interest.

(C) TREATMENT OF AMOUNTS REPAID OR RECOVERED.—Any amount repaid
by, or recovered from, an individual (or an estate) under this paragraph
shall be credited to the appropriation, fund, or account from which the
amount involved was originally paid.

SEC. 153. EFFECT OF AN ELECTION TO BE RESTORED TO CSRS-OFFSET AFTER HAVING BEEN
CORRECTED TO CSRS.

(a) APPLICABILITY.—This section shall apply in the case of any employee affected
by an error described in section 151(a) who elects the option available to such em-
ployee under section 151(c)(1).

(b) DISPOSITION OF CONTRIBUTIONS TO THE CSRDF.—In the case of an employee
described in subsection (a), the provisions of section 102(b) shall apply, except that,
in applying such provisions—

(1) ‘‘the applicable provisions of section 8334’’ shall be substituted for ‘‘section
8422’’ in paragraph (1)(B)(ii) thereof; and

(2) ‘‘the applicable provisions of section 8334’’ shall be substituted for ‘‘section
8423’’ in paragraph (2)(B)(ii) thereof.

Subtitle G—Additional Provisions Relating to
Government Agencies

SEC. 161. REPAYMENT REQUIRED IN CERTAIN SITUATIONS.

(a) IN GENERAL.—An individual who previously received a payment ordered by a
court or provided as a settlement of claim for losses resulting from a retirement cov-
erage error shall not be entitled to make an election under this Act unless repay-
ment of the amount so received by such individual is waived in whole or in part
by the Office of Personnel Management, and any amount not waived is repaid.

(b) REGULATIONS.—Any repayment under this section shall be made in accordance
with regulations prescribed by the Office.
SEC. 162. EQUITABLE SHARING OF AMOUNTS PAYABLE TO OR FROM THE GOVERNMENT IF

MORE THAN ONE AGENCY INVOLVED.

The Office of Personnel Management shall by regulation prescribe rules under
which, in the case of an employee who has been employed in or under more than
1 agency since the date of the retirement coverage error involved (and before its rec-
tification under this Act), any contributions or other amounts required to be paid
to or from the then current employing agency (other than lost earnings under sec-
tion 163(a)(2)) shall be equitably allocated between or among the appropriate agen-
cies.
SEC. 163. PROVISIONS RELATING TO THE ORIGINAL RESPONSIBLE AGENCY.

(a) OBLIGATIONS OF THE ORIGINAL RESPONSIBLE AGENCY.—
(1) EXPENSES FOR SERVICES OF FINANCIAL ADVISOR.—The Office of Personnel

Management shall by regulation prescribe rules under which, in the case of any
employee eligible to make an election under this Act, the original responsible
agency (as determined under succeeding provisions of this section) shall pay (or
make reimbursement for) any reasonable expenses incurred by such employee
for services received from any licensed financial or legal consultant or advisor
in connection with such election.

(2) SPECIAL RULES.—Such regulations shall also include provisions to ensure
that, to the extent lost earnings under the Thrift Savings Fund are involved in
connection with a particular error, the original responsible agency—

(A) shall pay (or reimburse any other agency that pays) any amounts to
the Thrift Savings Fund representing lost earnings with respect to such
error; and

(B) shall be entitled to receive (directly from the Thrift Savings Fund or
through transfer from another agency) any amounts paid out of the Thrift
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Savings Fund representing a refund of lost earnings to which the Govern-
ment is entitled with respect to such error.

(b) ORIGINAL RESPONSIBLE AGENCY DEFINED.—For purposes of this Act, the term
‘‘original responsible agency’’, with respect to a retirement coverage error affecting
an employee, means—

(1) except in the situation described in paragraph (2), the agency determined
by the Office of Personnel Management to have made the initial retirement cov-
erage error (including one made before January 1, 1984); or

(2) if the error is attributable, in whole or in part, to an erroneous regulation
promulgated by the Office of Personnel Management, such Office.

(c) PROCEDURES FOR IDENTIFYING THE ORIGINAL RESPONSIBLE AGENCY.—
(1) IN GENERAL.—For purposes of this section, the original responsible agency,

in any situation to which this section applies, shall be identified by the Office
of Personnel Management in accordance with regulations which the Office shall
prescribe.

(2) FINALITY.—A determination made by the Office under this subsection shall
be final and not subject to any review.

(d) IF ORIGINAL RESPONSIBLE AGENCY NO LONGER EXISTS.—If the agency which
(before the application of this subsection) is identified as the original responsible
agency no longer exists (whether because of a reorganization or otherwise)—

(1) the successor agency (as determined under regulations prescribed by the
Office) shall be treated as the original responsible agency; or

(2) if none, this section shall be applied by substituting the CSRDF for the
original responsible agency.

(e) SOURCE OF PAYMENTS IF ERROR DUE TO ERRONEOUS OPM REGULATIONS.—In
any case in which the Office of Personnel Management is the original responsible
agency by reason of subsection (b)(2), any amounts payable to or from the Office
under this section shall be payable to or from the CSRDF.

TITLE II—GENERAL PROVISIONS

SEC. 201. IDENTIFICATION AND NOTIFICATION REQUIREMENTS.

(a) IN GENERAL.—The Office of Personnel Management shall prescribe regulations
under which Government agencies shall take such measures as may be necessary
to ensure that all individuals who are (or have been) affected by a retirement cov-
erage error giving rise to any election or automatic change in retirement coverage
under this Act shall be promptly identified and notified in accordance with this sec-
tion.

(b) MATTER TO BE INCLUDED IN NOTICE TO INDIVIDUALS.—Any notice furnished
under this section shall be made in writing and shall include at least the following:

(1) DESCRIPTION OF ERROR.—A description of the error involved, including a
clear and concise explanation as to why the original retirement coverage deter-
mination was erroneous, citations to (and a summary description of) the perti-
nent provisions of law, and how that determination should instead have been
made.

(2) METHOD FOR RECTIFICATION.—How the error is to be rectified under this
Act, including whether rectification will be achieved through an automatic
change in retirement coverage (and, if so, the time, form, and manner in which
that change will be effected) or an election.

(3) ELECTION PROCEDURES, ETC.—If an election is provided under this Act, all
relevant information as to how such an election may be made, the options avail-
able, the differences between those respective options (as further specified in
succeeding provisions of this subsection), and the consequences of failing to
make a timely election.

(4) ACCRUED BENEFITS, ETC.—With respect to the (or each) retirement system
by which the individual is then covered (disregarding the Thrift Savings Plan),
and to the extent applicable:

(A) A brief summary of any benefits accrued.
(B) The amount of employee contributions made to date and the effect of

any applicable disposition rules relating thereto (including provisions relat-
ing to excess amounts or shortfalls).

(C) The amount of any Government contributions made to date and the
effect of any applicable disposition rules relating thereto (including provi-
sions relating to excess amounts or shortfalls).

(5) THRIFT SAVINGS FUND.—With respect to the Thrift Savings Fund, the bal-
ance that then is (or would be) credited to the individual’s account depending
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on the option chosen, with any such balance to be shown both in the aggregate
and broken down by—

(A) individual contributions,
(B) automatic (1 percent) Government contributions, and
(C) matching Government contributions,

including lost earnings on each and the extent to which any makeup contribu-
tions or forfeitures would be involved.

(6) OASDI BENEFITS.—Such information regarding benefits under title II of
the Social Security Act as the Commissioner of Social Security considers appro-
priate.

(7) OTHER INFORMATION.—Any other information that the Director of the Of-
fice of Personnel Management may by regulation prescribe after consultation
with the Executive Director of the Federal Retirement Thrift Investment Board
and such other agency heads as the Director considers appropriate, including
any appeal rights available to the individual.

(c) COMPARISONS.—Any amounts required to be included under subsection (b)(4)
shall, with respect to the respective retirement systems involved, be determined—

(1) as of the date the retirement coverage error was corrected (if applicable);
(2) as of the then most recent date for which those benefits and amounts are

ascertainable, assuming no change in retirement coverage; and
(3) as of the then most recent date for which those benefits and amounts are

ascertainable, assuming the alternative option is chosen.
(d) PAST ERRORS.—All measures required under this section shall, with respect to

errors preceding the date specified in section 206(e) (relating to the effective date
for all regulations prescribed under this Act), be completed no later than December
31, 2001.
SEC. 202. INDIVIDUAL APPEAL RIGHTS.

(a) IN GENERAL.—An individual aggrieved by a final determination under this Act
shall be entitled to appeal such determination to the Merit Systems Protection
Board under section 7701 of title 5, United States Code.

(b) NOTIFICATION APPEALS.—The Office of Personnel Management shall by regula-
tion establish procedures under which individuals may bring an appeal to the Office
with respect to any failure to have been properly notified in accordance with section
201. A final determination under this subsection shall be appealable under sub-
section (a).
SEC. 203. INFORMATION TO BE FURNISHED BY GOVERNMENT AGENCIES TO AUTHORITIES AD-

MINISTERING THIS ACT.

(a) APPLICABILITY.—The authorities identified in this subsection are:
(1) The Director of the Office of Personnel Management.
(2) The Commissioner of Social Security.
(3) The Executive Director of the Federal Retirement Thrift Investment

Board.
(b) AUTHORITY TO OBTAIN INFORMATION.—Each authority identified in subsection

(a) may secure directly from any department or agency of the United States infor-
mation necessary to enable such authority to carry out its responsibilities under this
Act. Upon request of the authority involved, the head of the department or agency
involved shall furnish that information to the requesting authority.

(c) LIMITATION; SAFEGUARDS.—Each of the respective authorities under subsection
(a)—

(1) shall request only such information as that authority considers necessary;
and

(2) shall establish, by regulation or otherwise, appropriate safeguards to en-
sure that any information obtained under this section shall be used only for the
purpose authorized.

SEC. 204. SOCIAL SECURITY RECORDS.

Notwithstanding any limitations in section 205 of the Social Security Act regard-
ing the modification of wage records maintained by the Commissioner of Social Se-
curity for purposes of title II of such Act, the Commissioner of Social Security shall
modify the wage record of each employee affected by a retirement coverage error to
change, add, or delete any entry regarding service as an employee to the extent nec-
essary to carry out the purposes of this Act or the Social Security Act.
SEC. 205. CONFORMING AMENDMENTS RESPECTING SOCIAL SECURITY COVERAGE AND

OASDI TAXES.

(a) SOCIAL SECURITY COVERAGE.—Section 210(a)(5)(H) of the Social Security Act
(42 U.S.C. 410(a)(5)(H)) is amended—

(1) in clause (i) by striking ‘‘or’’ at the end;
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(2) in clause (ii) by striking the semicolon and inserting ‘‘, or’’; and
(3) by adding at the end the following:

‘‘(iii)(I) described in section 111(a)(3) of the Federal Retirement Cov-
erage Corrections Act, on or after the effective date of an election (or
deemed election) by such individual under section 111(b)(2) of such Act,

‘‘(II) described in section 131(a)(1) of such Act, on or after the effec-
tive date of an election (or deemed election) by such individual under
subsection (b)(2) or (c)(1) of section 131 of such Act, or

‘‘(III) described in section 151(a) of such Act, on or after the effective
date of an election (or deemed election) by such individual under sub-
section (b)(2) or (c)(1) of section 151 of such Act;’’.

(b) OASDI TAXES.—Section 3121(b)(5)(H) of the Internal Revenue Code of 1986 is
amended—

(1) in clause (i) by striking ‘‘or’’ at the end;
(2) in clause (ii) by striking the semicolon and inserting ‘‘, or’’; and
(3) by adding at the end the following:

‘‘(iii)(I) described in section 111(a)(3) of the Federal Retirement Cov-
erage Corrections Act, on or after the effective date of an election (or
deemed election) by such individual under section 111(b)(2) of such Act,

‘‘(II) described in section 131(a)(1) of such Act, on or after the effec-
tive date of an election (or deemed election) by such individual under
subsection (b)(2) or (c)(1) of section 131 of such Act, or

‘‘(III) described in section 151(a) of such Act, on or after the effective
date of an election (or deemed election) by such individual under sub-
section (b)(2) or (c)(1) of section 151 of such Act;’’.

SEC. 206. REGULATIONS.

(a) IN GENERAL.—Any regulations necessary to carry out this Act shall be pre-
scribed by the Director of the Office of Personnel Management, the Executive Direc-
tor of the Federal Retirement Thrift Investment Board, the Commissioner of Social
Security, the Secretary of the Treasury, and any other appropriate authority, with
respect to matters within their respective areas of jurisdiction.

(b) MATTERS TO BE INCLUDED.—The regulations prescribed by the Director of the
Office of Personnel Management shall include at least the following:

(1) FORMER EMPLOYEES, ANNUITANTS, AND SURVIVOR ANNUITANTS.—
(A) IN GENERAL.—Provisions under which, to the maximum extent prac-

ticable and in appropriate circumstances, any election available to an em-
ployee under subtitle A, B, D, or F of title I shall be available to a former
employee, annuitant, or survivor annuitant.

(B) SUBTITLE C SITUATIONS.—Provisions under which subtitle C of title I
shall apply in the case of a former employee.

(C) SUBTITLE E SITUATIONS.—Provisions under which the purposes of this
paragraph shall be carried with respect to any situation under subtitle E
of title I.

(2) FORMER SPOUSES.—Provisions under which appropriate notification shall
be afforded to any former spouse affected by a change in retirement coverage
pursuant to this Act.

(3) PROCEDURAL REQUIREMENTS.—Provisions establishing the procedural re-
quirements in accordance with which any determinations under this Act (not
otherwise addressed in this Act) shall be made, in conformance with the re-
quirements of this Act.

(4) AUTHORITY TO MAKE ACTUARIAL REDUCTION IN ANNUITY BY REASON OF CER-
TAIN UNPAID AMOUNTS.—Provisions under which any payment required to be
made by an individual to the Government in order to make an election under
this Act which remains unpaid may be made by a reduction in the appropriate
annuity or survivor annuity. The reduction shall, to the extent practicable, be
designed so that the present value of the future reduction is actuarially equiva-
lent to the amount so required.

(c) DEFINITIONS.—For purposes of this section—
(1) the term ‘‘annuitant’’ means any individual who is an annuitant as defined

by section 8331(9) or 8401(2) of title 5, United States Code; and
(2) the term ‘‘former employee’’ includes any former employee who satisfies

the service requirement for title to a deferred annuity under chapter 83 or 84
of such title 5 (as applicable), but—

(A) has not attained the minimum age required for title to such an annu-
ity; or

(B) has not filed claim therefor.
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(d) COORDINATION RULE.—In prescribing regulations to carry out this Act, the Di-
rector of the Office of Personnel Management shall consult with—

(1) the Administrative Office of the United States Courts;
(2) the Clerk of the House of Representatives;
(3) the Sergeant at Arms and Doorkeeper of the Senate; and
(4) other appropriate officers or authorities.

(e) EFFECTIVE DATE.—All regulations necessary to carry out this Act shall take
effect as of the first day of the first month beginning after the end of the 6-month
period beginning on the date of enactment of this Act.
SEC. 207. ALL ELECTIONS TO BE APPROVED BY OPM.

Notwithstanding any other provision of this Act, no election under this Act (other
than an election by default) may be given effect until the Office of Personnel Man-
agement has determined, in writing, that such election is in compliance with the
requirements of this Act.
SEC. 208. ADDITIONAL TRANSFERS TO OASDI TRUST FUNDS IN CERTAIN CASES.

If the Commissioner of Social Security determines that the payment of the OASDI
taxes described in this Act did not result in a credit to the OASDI trust funds of
an equal amount, the Commissioner of Social Security shall notify the Secretary of
the Treasury of the amount of any shortfall. Promptly upon receiving such notifica-
tion, the Secretary of the Treasury shall transfer an amount equal to such shortfall
from the general fund of the Treasury to the OASDI trust funds.
SEC. 209. TECHNICAL AND CONFORMING AMENDMENTS.

(a) AMENDMENT RELATING TO LIMITATION ON SOURCES FROM WHICH CONTRIBU-
TIONS TO THE THRIFT SAVINGS FUND ARE ALLOWED.—Section 8432(h) of title 5,
United States Code, is amended by striking ‘‘title.’’ and inserting ‘‘title or the Fed-
eral Retirement Coverage Corrections Act.’’.

(b) DESCRIPTION OF AMOUNTS COMPRISING THE THRIFT SAVINGS FUND.—Section
8437(b) of title 5, United States Code, is amended by striking ‘‘expenses).’’ and in-
serting ‘‘expenses), as well as contributions under the Federal Retirement Coverage
Corrections Act (and lost earnings made up under such Act).’’.

(c) ADMINISTRATIVE EXPENSES.—
(1) THRIFT SAVINGS PLAN.—Section 8437(d) of title 5, United States Code, is

amended by inserting ‘‘(including the provisions of the Federal Retirement Cov-
erage Corrections Act that relate to this subchapter)’’ after ‘‘this subchapter’’.

(2) CSRS, CSRS-OFFSET, FERS.—Section 8348(a)(2) of title 5, United States
Code, is amended by striking ‘‘statutes;’’ and inserting ‘‘statutes (including the
provisions of the Federal Retirement Coverage Corrections Act that relate to
this subchapter);’’.

(3) MSPB.—Section 8348(a)(3) of title 5, United States Code, is amended by
striking ‘‘title.’’ and inserting ‘‘title and the Federal Retirement Coverage Cor-
rections Act.’’.

TITLE III—OTHER PROVISIONS

SEC. 301. PROVISIONS TO PERMIT CONTINUED CONFORMITY OF OTHER FEDERAL RETIRE-
MENT SYSTEMS.

(a) FOREIGN SERVICE.—Sections 827 and 851 of the Foreign Service Act of 1980
(22 U.S.C. 4067 and 4071) shall apply with respect to this Act in the same manner
as if this Act were part of—

(1) the Civil Service Retirement System, to the extent this Act relates to the
Civil Service Retirement System; and

(2) the Federal Employees’ Retirement System, to the extent this Act relates
to the Federal Employees’ Retirement System.

(b) CENTRAL INTELLIGENCE AGENCY.—Sections 292 and 301 of the Central Intel-
ligence Agency Retirement Act (50 U.S.C. 2141 and 2151) shall apply with respect
to this Act in the same manner as if this Act were part of—

(1) the Civil Service Retirement System, to the extent this Act relates to the
Civil Service Retirement System; and

(2) the Federal Employees’ Retirement System, to the extent this Act relates
to the Federal Employees’ Retirement System.

SEC. 302. CERTAIN AMOUNTS PAYABLE OUT OF THE GENERAL FUND OF THE TREASURY OR
CSRDF.

(a) GENERAL FUND OF THE TREASURY.—
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(1) IN GENERAL.—Notwithstanding any other provision of this Act or any
other provision of law (but subject to paragraph (2)), all amounts for which an
Executive agency would otherwise be liable by virtue of an election made (or
deemed to have been made) under this Act shall, to the extent the liability re-
lates to amounts payable for any portion of a period of erroneous coverage (or
of a period described in section 105(d)), instead be paid by the Secretary of the
Treasury from amounts in the general fund of the Treasury of the United States
not otherwise appropriated, if or to the extent that the Director of the Office
of Management and Budget determines, on application of the agency involved,
that the payment by such agency of those amounts would substantially impair
the agency’s ability to accomplish its mission. For purposes of the preceding
sentence, a substantial impairment may include a reduction in force if the Di-
rector of the Office of Management and Budget determines that such reduction
in force is attributable solely to payments required under this Act.

(2) EXCEPTION.—This subsection shall not apply with respect to any amount
for which an Executive agency would otherwise be liable by reason of any retire-
ment coverage error as to which the notification required under section 201 is
not given before January 1, 2002.

(3) DEFINITION.—For purposes of this subsection, the term ‘‘Executive agency’’
has the meaning given such term by section 105 of title 5, United States Code,
but does not include the General Accounting Office.

(b) CSRDF.—
(1) IN GENERAL.—For purposes of section 8348(f) of title 5, United States

Code, any unfunded liability in the CSRDF created as a result of an election
made (or deemed to have been made) under this Act, as determined by the Of-
fice of Personnel Management, shall be considered a new benefit payable from
the CSRDF.

(2) COORDINATION RULE.—Paragraph (1) shall not apply to the extent that
subsection (h), (i), or (m) of section 8348 of title 5, United States Code, would
otherwise apply.

SEC. 303. INDIVIDUAL RIGHT OF ACTION PRESERVED FOR AMOUNTS NOT OTHERWISE PRO-
VIDED FOR UNDER THIS ACT.

Nothing in this Act shall preclude an individual from bringing a claim against the
Government of the United States which such individual may have under section
1346(b) or chapter 171 of title 28, United States Code, or any other provision of law
(except to the extent the claim is for any amounts otherwise provided for under this
Act).
SEC. 304. EXTENSION OF OPEN ENROLLMENT PERIOD TO EMPLOYEES UNDER THE FOREIGN

SERVICE RETIREMENT AND DISABILITY SYSTEM.

Section 860 of the Foreign Service Act of 1980 (22 U.S.C. 4071i) is amended by
inserting after the first sentence the following: ‘‘The Secretary of State shall, in ad-
dition, issue regulations providing for an election for coverage under the Foreign
Service Pension System for employees covered under the Foreign Service Retirement
and Disability System comparable to the election provided for by the Federal Em-
ployees’ Retirement System Open Enrollment Act of 1997.’’.

TITLE IV—TAX PROVISIONS

SEC. 401. TAX PROVISIONS.

(a) PLAN QUALIFICATION.—No retirement plan of the United States (or any agency
thereof) shall fail to be treated as a qualified plan under the Internal Revenue Code
of 1986 by reason of any action taken under this Act.

(b) TRANSFERS.—For purposes of the Internal Revenue Code of 1986, no amount
shall be includible in the gross income of any individual by reason of any direct
transfer under this Act between funds or any Government contribution under this
Act to any fund or account.

(c) DISTRIBUTION OF EXCESS CSRS CONTRIBUTIONS.—Section 72(t) of the Internal
Revenue Code of 1986 (relating to 10-percent additional tax on early distributions
from qualified retirement plans) shall not apply to the distribution of the excess de-
scribed in section 102(b)(1)(B) of this Act or to any other refund paid under this Act
from the Civil Service Retirement and Disability Fund.
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I. SHORT SUMMARY OF LEGISLATION

Through no fault of their own, thousands of Federal employees
have been erroneously placed in the wrong Federal retirement sys-
tem. The vast majority of these errors involve misclassifications in
either the Federal Employees Retirement System (FERS) or the
Civil Service Retirement System (CSRS). When these errors are
discovered, the Office of Personnel Management (OPM) and other
Federal agencies must correct the mistake by automatically enroll-
ing misclassified employees in the correct system. Because correc-
tions do not currently include make-whole relief, their effects are
often devastating for the employees involved.

The Federal Retirement Coverage Corrections Act addresses this
problem and accomplishes a number of objectives: It provides com-
prehensive coverage of retirement coverage errors. Employees af-
fected by an error are provided a status quo option, and employees’
Thrift Savings Plan (TSP) accounts are made whole. Agencies are
held accountable for their mistakes. Unfair tax consequences of cor-
rections are prevented. To ensure fairness and accuracy, the bill re-
quires centralized oversight of the corrections process and provides
affected employees with administrative and judicial review. The bill
protects the integrity of the Social Security trust funds, and it pro-
tects all employees from reductions in force (RIFs) to pay for the
required remedies.

The bill provides a consistent framework to correct all retirement
coverage errors for employees with accounts in the Civil Service
Retirement and Disabilities Fund (CSRDF) and also covers former
employees, annuitants, and survivors. It extends the same correc-
tion options to employees in retirement systems for the Foreign
Service and the Central Intelligence Agency.

With two exceptions, employees may choose between the retire-
ment system they were mistakenly placed in or the system they
should have been placed in retroactively to the date of the error.
One exception prevents employees who were erroneously placed in
the CSRS from electing that system; they may, however, choose to
be enrolled in the CSRS-Offset system. The other exception affects
employees who should have been in Social Security only, without
retirement participation, but who were erroneously enrolled in one
of the Federal retirement systems. These employees may not re-
main in a Federal retirement system unless they had already vest-
ed.

The bill adapts an Internal Revenue Service (IRS) Revenue Pro-
cedure, Rev. Proc. 94–62, that applies to similar mistakes in the
private sector as a model for make-up contributions to employees’
TSP accounts to make them whole. The agencies responsible for re-
tirement coverage errors bear the cost of making up lost earnings
on employees’ TSP accounts. Agencies, not employees, make all
necessary contributions to the Civil Service Retirement and Dis-
ability Fund (CSRDF), Social Security trust funds, as well as the
TSP. They also pay the reasonable costs of financial and legal ad-
vice employees need to make informed decisions under the Act. In
some cases, agencies may collect from employees an amount equal
to the refund of Social Security contributions due the employees.
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The bill’s tax provisions prevent employees from incurring undue
tax burdens as a result of an election under this Act.

OPM will be required to issue regulations to ensure uniform im-
plementation of the bill’s provisions and to ensure that employees
are properly informed as to the status of their various retirement
accounts in order to make an informed election. Corrections under
the bill are not final until approved by OPM. Employees may ap-
peal corrections to the Merit Systems Protection Board (MSPB),
and seek judicial review by the United States Court of Appeals for
the Federal Circuit. The bill does not impair any right employees
may have to sue for other damages under the Federal Tort Claims
Act.

The integrity of the Social Security trust funds is preserved. The
bill amends the Social Security Act so CSRS-eligible employees who
choose coverage under FERS or Social Security may receive Social
Security benefits. Current law excludes CSRS-eligibles from the So-
cial Security program.

Agencies will make all necessary payments from appropriated
funds. However, if the Director of OMB determines that making
such payments would impair an agency’s mission (including RIFs),
the payments may be made from the Treasury’s general fund.

II. BACKGROUND AND NEED FOR THE LEGISLATION

Most civil servants are covered by one of two distinctly different
retirement systems, CSRS and FERS. The CSRS is a stand-alone
defined benefit retirement plan that does not include Social Secu-
rity coverage. FERS, on the other hand, is a three-tiered system
consisting of Social Security coverage, a defined benefit plan, and
the TSP. The TSP is a defined contribution plan, similar to 401(k)
plans offered by many private employers, which is administered by
the Federal Retirement Thrift Investment Board (Thrift Board).
(CSRS employees who vested in CSRS before separating from the
government for more than one year may be covered by a variant
of the CSRS system called CSRS-Offset. A hybrid, CSRS-Offset also
takes account of Social Security benefits to which the employee
may be eligible.) Contributions to the TSP are an essential part of
the FERS system because the FERS basic annuity is substantially
lower than the CSRS annuity.

Under CSRS, 7% of employees’ basic pay is withheld from their
pay and deposited in the CSRDF. Social Security taxes are not
withheld, and CSRS employees are not eligible to participate in So-
cial Security. CSRS employees may contribute up to 5% of their
basic pay to the TSP, but, unlike FERS, agencies make no con-
tribution on their behalf. Their CSRS annuity is calculated based
on the average of the highest 3 salaries earned. The salary replace-
ment rate accrues at 1.5% per year for the first 5 years of service,
1.75% for the next 5 years, and 2% for each year after the first 10.
After a thirty-year career, retiring CSRS employees would thus re-
ceive a pension worth approximately 56 percent of the average high
3 years of pre-retirement salaries.

FERS employees pay full Social Security taxes (in 1998, 6.2% on
the first $68,400) plus an amount equal to the difference between
7% of basic pay and the Social Security tax rate as the employee
share of the FERS defined benefit. The percentage of pay employ-
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ees have contributed to the TSP has increased gradually since
1988. Currently FERS employees average about 6.4%, but may con-
tribute up to 10% of their salary, subject to the IRS cap (currently
$10,000 per year). The employing agency automatically contributes
at least 1% of basic pay to the TSP, even if the employee contrib-
utes nothing, and will match employee contributions up to 5%. The
FERS benefit is also calculated based on the average of the highest
3 salaries earned. The salary replacement rate accrues at 1% per
year of service, which increases to 1.1% if retirement is after age
62. After a thirty-year career, retiring FERS employees would thus
receive a pension worth approximately 30 percent (33 percent at
age 62 or over) of the average high 3 years of pre-retirement sala-
ries plus the same Social Security benefits payable to a similarly
situated private sector retiree.

On December 31, 1983 the CSRS was closed to new enrollments.
Effective January 1, 1984 new Federal employees were put into the
Social Security system, and their retirement deductions held in a
CSRS Interim account pending creation of a new retirement sys-
tem. On January 1, 1987, FERS was established. In addition to
their Social Security deductions (currently 6.2%), FERS employees
also contribute an amount which is the difference between 7% of
pay and the Social Security deduction.

Since no new system existed from January of 1984 to January
1, 1987, new hires during this period were left in limbo. After the
creation of FERS, all employees in the CSRS Interim plan were to
be transferred into FERS. Unfortunately, many employees were not
transferred and were left with the erroneous belief that they were
correctly enrolled in the CSRS. Approximately 200,000 new Federal
employees were hired during this time, and some as yet unknown
fraction of them may have been affected.

Other employees have also been affected by retirement enroll-
ment errors. These include temporary employees who converted
from positions for which retirement benefits were not available, to
permanent employment status under which they would qualify for
FERS but not CSRS. They also include employees re-hired after a
break in service and employees with creditable military service.
Some of these errors occurred after the January 1987 creation of
FERS, thereby extending the time period during which employees
may have been affected by enrollment errors.

‘‘CORRECTION’’ PROCEDURES

OPM has identified twelve different scenarios under which Fed-
eral employees might become enrolled in the wrong retirement sys-
tem. These situations are shown on Chart 1.
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The most challenging scenarios are those that require moving
employees between CSRS or CSRS-Offset enrollment and FERS en-
rollment. These are the errors that hold the greatest potential for
serious financial consequences to the employees.

When agencies shift people from CSRS to FERS, the employees
have no choice in the conversion, no matter how long they have
worked for the government. The law does not permit anyone to
have become enrolled in CSRS after January 1, 1984, so OPM has
held that agencies cannot leave people in CSRS if they do not be-
long there.

OPM requires agencies to take corrective actions, but has estab-
lished no guidance on providing employees with a briefing or for-
mal consultation before the change takes effect. Agencies have
sometimes performed ‘‘stealth’’ corrections, where they simply alter
personnel records, then let the affected employees find out about
the change later. One witness at a Civil Service Subcommittee
hearing on this issue, for example, saw a shift in his CSRS account
balance on his payroll stub. When he called the personnel office,
the personnel officer started the conversation, ‘‘I’ve been dreading
this call for two months. * * *’’ Another victim of these adjust-
ments, a 59-year old GS–7 grandmother employed by the Depart-
ment of Housing and Urban Development, is still facing increased
Social Security deductions from her pay each pay period.

Attempts to make employees whole through administrative ac-
tion have been complicated by statutory restrictions. Reconstruct-
ing Social Security accounts is hampered by the six year IRS limit
on repayment of old Social Security taxes. Lump sum deposits in
TSP accounts to make up lost employee contributions have only re-
cently been permitted. Until it adopted new regulations on January
29, 1998, the Thrift Board held that make-up contributions by em-
ployees could not be attributed to past years, but had to be counted
against the applicable IRS deferral limit for the year in which they
were made.

DAMAGES TO FEDERAL EMPLOYEES FROM ENROLLMENT ERRORS

Employees who should have been in FERS, but who were wrong-
ly enrolled in either CSRS or CSRS-Offset are exposed to the most
serious harm. These employees have not been permitted to partici-
pate fully in the TSP. Nor were they encouraged by the availability
of government matching contributions to participate. In addition,
until they are notified of the error, these employees believe that
they are in a system that will provide a much higher retirement
annuity upon retirement and structure their financial planning ac-
cordingly. Consequently, when the error is uncovered, their plans
are thrown into disarray and they frequently find themselves with
TSP accounts that are substantially lower than they would have
been had the employees known they would receive only a FERS an-
nuity.

To compound the problem, it is simply unrealistic to expect that
many of these employees would have the financial resources avail-
able to make retroactive TSP contributions. Certainly that would
be impossible for many lower-paid Federal employees. But even
many high-paid employees would find themselves faced with such
difficult dilemmas as choosing between fully financing their own re-
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tirement or providing for their children’s education, all because a
Federal agency made an error.

The Committee believes that the victims of these agency errors
should be given a meaningful choice between enrollment in the re-
tirement system they should have been placed in or continued en-
rollment in the erroneous system. But that objective cannot be
achieved unless the Federal government shoulders the burden of
making up past employee contributions to the TSP. That is the
very same burden the IRS’s Rev. Proc. 94–62 calls upon private
employers to assume in similar circumstances. Private employers
are required under Rev. Proc. 94–62, to make a contribution on be-
half of employees equal to the average contribution percentage of
the employee’s group, including any matching contributions. The
Revenue Procedure also requires that ‘‘the correction method
should restore both current and former participants to the benefit
levels they would have had if the defect had not occurred.’’

In order to implement these principles, the bill requires agencies
to make retroactive TSP contributions for affected employees based
upon the average contribution rates of appropriate TSP contribu-
tors. Agency matching contributions and lost earnings based upon
the average investment allocations of TSP participants are also re-
quired.

III. LEGISLATIVE HEARINGS AND COMMITTEE ACTIONS

Rep. John L. Mica introduced H.R. 3249 on February 24, 1998
after the Committee on Government Reform and Oversight’s Sub-
committee on Civil Service held a legislative hearing on the Chair-
man’s mark. The bill as introduced reflected amendments to the
Chairman’s mark offered at that meeting by Mr. Cummings and
Mrs. Morella. Mr. Cummings’ amendment provided that amounts
for which agencies would otherwise be liable under the bill would
be paid from the CSRDF when employees are notified of the error
before January 1, 2003. Mrs. Morella’s amendment preserved any
rights affected employees may have to recover other damages
under the Federal Tort Claims Act. The bill was referred to the
Committee on Government Reform and Oversight and, in addition,
to the Committee on Ways and Means on February 24, 1998. On
March 5, 1998 the Committee on Government Reform and Over-
sight considered the bill. Rep. Mica offered an amendment in the
nature of a substitute, which was adopted by the Committee. The
Committee ordered H.R. 3249, as amended, reported to the House.

IV. COMMITTEE HEARINGS AND WRITTEN TESTIMONY

In addition to the legislative hearing referred to in section II, the
Subcommittee on Civil Service also held an oversight hearing on
this problem on July 31, 1997. Several employees who had been
victimized by agency retirement coverage errors testified at that
hearing. They were: Alan White (Office of the Inspector General,
Department of Defense), David Mangam (Army War College), Mr.
John Gabrielli (Internal Revenue Service), and E. Barry Schrum
(Department of Energy). Other witnesses were William E. Flynn,
Associate Director, Retirement and Insurance Service, Office of
Personnel Management; Sarah Hall Ingram, Associate Chief Coun-
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sel, Employee Benefits/Exempt Organizations, Internal Revenue
Service; Diane Disney, Deputy Assistant Secretary (Civilian Per-
sonnel), Department of Defense; and Linda Oakey-Hemphill, Agen-
cy Retirement Counselor, Department of the Treasury.

Mr. Alan White reported that he was hired by the Department
of the Air Force as a criminal investigator in August 1984, and had
remained in CSRS through his transfer to the Inspector General’s
office in the Department of Defense. The mistake in his retirement
enrollment was detected when he requested an estimate of the cost
of buying CSRS credit for his military service. His personnel office
changed his retirement enrollment to FERS on February 28, 1996,
retroactive to his entry on duty in 1984. He learned about the
change by mail on a Saturday, when his leave and earnings state-
ment reported a drop in his CSRS account from $51,000 to $103.
His personnel office did not notify him of the change until April,
and both his agency and OPM proved unresponsive in providing
guidance. Mr. White read a statement from Mrs. Deborah Monroe,
a GS–7 program assistant in the Chicago office of the Department
of Housing and Urban Development who had been in the CSRS
since August of 1983 and was involuntarily converted to FERS in
1995. She reported that both her agency and OPM told her that
nothing could be done to correct her situation.

Mr. David Mangam of the Army War College had completed a
military career when he accepted an overseas limited appointment
from the Department of Defense in 1983. In 1984, he gained a ca-
reer-conditional appointment at the Army War College, and was
enrolled in CSRS when hired. He indicated that he would not have
accepted the position unless he was able to benefit from the cov-
erage of the CSRS, because he was interested in converting his
military service under that system. The agency changed his enroll-
ment in November of 1996 and OPM’s review fully supported the
agency’s action. He reported that the complete transition between
the systems would require 257 pay periods—or nearly 10 years. He
estimated that the mistake would cost him $30,000 per year, as-
suming retirement after 35 years of service. He also reported suf-
fering aggravation of a diabetic condition that his doctors associ-
ated with the stress of the transition.

Mr. John Gabrielli of the Internal Revenue Service’s Buffalo, NY,
office reported that he began service as a temporary appointee and
was converted to career-conditional status in September 1984, at
which time he was enrolled in CSRS. He was provided an oppor-
tunity to enroll in FERS during 1987, but rejected it. He and four
other employees were notified of the enrollment error on April 13,
1993, and were adjusted to FERS coverage, effective in May of
1991. He reported that he still had not received notice of what
credit he would receive for funds transferred from his CSRS ac-
count to his Social Security account, and whether he would receive
a refund of any differences. He noted that the National Treasury
Employees Union had assisted efforts to get appropriations lan-
guage requiring OPM to address the issue, but that OPM had not
provided a solution to date.

Mr. E. Barry Schrum is a criminal investigator with the Depart-
ment of Energy’s Office of Inspector General. He was hired in De-
cember of 1984 and enrolled in the CSRS under law enforcement
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retirement provisions. He, too, had been provided opportunity to
elect FERS coverage in 1987, but chose to remain in CSRS. The
Department’s OIG personnel office informed him of the mistaken
enrollment in April of 1996 and notified that he would be retro-
actively changed to FERS enrollment. That change was made effec-
tive in a June 25, 1996 memorandum. He testified that he was in-
formed at that time that he would be able to make retroactive con-
tributions to the TSP, and that he would have to remain continu-
ously employed in the Federal service for eight years to make up
the back contributions to the TSP. He recommended legislation
that would require the agencies that made the mistakes to make
employees whole, and submitted a letter from the Department of
Energy attorney which claimed that the Department lacks the au-
thority to compensate employees for these errors under current
law.

Under questioning, all of the employee witnesses asserted that
they had little support from their agencies and virtually none from
OPM. Two of the witnesses are parties to litigation, filed July 28,
1997, after completing administrative review through their agen-
cies and having an initial claim from Mr. White denied by the
Merit Systems Protection Board. They reported extensive legal fees
associated with the litigation and the administrative reviews. Mr.
Gabrielli reported that he lacked the means to pursue resolution of
his case through an attorney, and that he was assisted by his
union.

Mr. William E. Flynn of the Office of Personnel Management
noted that the resolution of this problem would require actions of
OPM, the Thrift Board, the Internal Revenue Service, the Social
Security Administration, and the Treasury Department. He re-
ported that these agencies are conducting discussions, but that
they had not agreed on a solution to the problems associated with
enrollment errors. He added that a comprehensive solution is desir-
able to address concerns of employees, former employees, annu-
itants, and survivors who have been affected by these concerns.
Under questioning from Mr. Mica and Mr. Cummings, Mr. Flynn
agreed to submit a proposal to resolve these problems to the Sub-
committee no later than September 10, 1997. Mr. Flynn admitted
that OPM had no idea of the number of individuals affected by
these enrollment errors, and that he could not estimate the cost of
correcting the errors throughout the Federal service.

Ms. Sarah Hall Ingram of the Internal Revenue Service admitted
that the range of legal and tax policy questions associated with cor-
recting these errors in retirement coverage were complicated and
unclear. The IRS administers and collects the FICA taxes paid to
the Social Security system, and private employers are normally re-
quired to deposit these in a timely manner. Federal employers are
subject to nearly identical requirements for payment of these taxes.
Few of these procedures, however, are intended for situations
where mistakes in calculating the tax obligation require correction
years after the tax should have been paid. She also noted that the
Internal Revenue Code restricts the amount that an employee can
contribute to a tax-deferred retirement account, and that such lim-
its might have to be amended as part of any resolution of these
issues.
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Ms. Diane Disney reported that the Department of Defense had
found as many as 3,100 employees of the approximately 170,000
hired between 1984 and 1986 who might have been placed into
wrong retirement systems. In reviewing those records, many of the
CSRS classifications were correct because of previous Federal serv-
ice, but she conceded that the Defense Finance and Accounting
Service is in the process of correcting 500 employees’’ records. She
noted the difficulties of correcting mistakes that are now more than
10 years old, and that some of the options essential to make em-
ployees whole are not authorized by current law.

Ms. Linda Oakey-Hemphill of the Department of the Treasury
described extensive interagency negotiations to attempt resolution
of the issues, and reported that such concerns had been raised as
early as 1987. She noted that the automated information available
in personnel systems is not adequate to identify the enrollment er-
rors, and does not provide adequate guidance for resolution of the
cases. She reported that the Department of the Treasury had cor-
rected as many as 600 cases since 1992, but could not estimate the
number of additional errors that could remain in the system.

The subcommittee also held a legislative hearing immediately be-
fore it marked up the Chairman’s draft of H.R. 3249. Witnesses at
that hearing were William E. Flynn, Associate Director, Retirement
and Insurance Service, Office of Personnel Management; Roger W.
Mehle, Executive Director, Federal Retirement Thrift Investment
Board; Thomas O’Rourke, Partner, Shaw, Bransford & O’Rourke,
Washington, DC; and Daniel F. Geisler, President American For-
eign Service Association.

Mr. Flynn testified that the Administration strongly preferred
legislation that it had prepared to deal with the problem of
misclassified employees and urged the subcommittee to use that
bill rather than the Chairman’s mark as the basis for legislation.
He contended that the Administration’s bill represented the con-
sensus of a number of agencies to resolve the myriad intricate and
intertwined aspects of the problems created by agency errors. In
his view, corrective legislation must meet four discrete objectives:

(1) the remedy must demonstrate that the government cares
about Federal employees who have been harmed by retirement
coverage errors and is committed to an equitable solution for
these employees and their families;

(2) employees should have a choice between corrected cov-
erage and the benefit they expected to receive without disturb-
ing Social Security coverage laws;

(3) the options provided to the employee should be easy to
understand; and

(4) administrative aspects of the remedy should be mini-
mized to keep the solutions simple and timely.

He argued that the Administration’s bill satisfies these criteria.
Mr. Flynn also testified that there were ‘‘fundamental differences’’
between the Administration’s bill and the language under consider-
ation by the subcommittee. Under both approaches, he said, em-
ployees who were erroneously placed in CSRS or CSRS-Offset will
have the option of retroactive placement in FERS, but only under
the subcommittee’s proposal would individuals electing FERS cov-
erage be entitled to a substantial agency-funded payment to the
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TSP. He pointed out that misclassified employees may make retro-
active contributions to the TSP and receive matching contributions
and earnings.

Mr. Flynn acknowledged that the subcommittee’s proposal is
based upon rules applicable to defined contribution plans in the
private sector. However, he contended that private sector rules
were inappropriate because Federal employees may participate in
both defined contribution and defined benefit plans. He also argued
that government make-up contributions to the TSP on behalf of in-
dividuals create ‘‘intractable’’ problems involving cost, equity, and
complexity, while the Administration’s plan provides adequate
‘‘make whole’’ relief by offering CSRS or CSRS-Offset coverage as
alternatives to FERS. According to Mr. Flynn, this approach is sat-
isfactory because employees ‘‘will always receive at least as much
as they believed they were going to get.’’ In contrast, he contended
that the subcommittee’s approach would overcompensate some em-
ployees and under compensate others. Finally, Mr. Flynn also ar-
gued that the subcommittee’s approach was unnecessarily complex,
in part because it held agencies accountable for their errors rather
than make payments from the retirement fund.

Mr. Mehle presented the views of the Thrift Board and empha-
sized that the Thrift Board does not take a position on the appro-
priateness of benefit levels available under the retirement pro-
grams or the TSP. He also noted that the Thrift Board first ad-
dressed the problem of misclassified employees in 1989 when it
proposed legislation to permit agency payments of lost earnings
employees suffered when agencies failed to permit timely employee
contributions to the TSP. That proposal was enacted. However
Congress did not then adopt the Thrift Board’s suggestion that it
allow misclassified employees to elect to remain in the CSRS, even
though the Board recognized then that the procedures it rec-
ommended would not provide an adequate remedy in the case of a
long-standing retirement coverage error. In his testimony, Mr.
Mehle acknowledged that many employees may be disadvantaged
by current rules that leave them responsible for making up lost
employee contribution, either because they have only a relatively
short period of active service before retiring or because they lack
the financial resources to make themselves whole.

Both the Administration and subcommittee proposals, Mr. Mehle
noted, would allow affected employees to elect coverage under
CSRS or CSRS-Offset and predicted that most would choose that
option. He also noted that whereas the Administration’s proposal
would simply apply existing correction law, the subcommittee’s ap-
proach would create a new system to deal with misclassification er-
rors. However, he contended that the subcommittee’s proposal
might create unintended consequences and impose significant ad-
ministrative burdens on the Thrift Board. The unintended con-
sequences largely consisted of what he considered disparate treat-
ment of affected employees. He also argued that because the correc-
tive mechanism under the subcommittee proposal differed so sub-
stantially from current rules, the Thrift Board would not be able
to use its existing software or computers to perform calculations
and, consequently, would have to contract for that service. In addi-
tion, he argued that the Thrift Board would not have ready access
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to the information it would need to perform the tasks assigned to
it under the subcommittee proposal.

Mr. O’Rourke testified that he is an attorney in private practice
who specializes in tax, pension, and estate issues. He is currently
representing a number of Federal employees who were improperly
placed in the CSRS and then involuntarily switched to FERS. He
estimates that he has been contacted by approximately 50 such in-
dividuals. The losses these individuals suffer, he stated, result from
the fact that FERS participants will receive significantly smaller
annuities than their CSRS counterparts and have been denied the
opportunity to intelligently plan for a FERS retirement by building
up an adequate TSP balance. He also described the ‘‘anguish and
frustration’’ these retirement coverage errors have caused the em-
ployees who have contacted him. Two of his clients have suffered
heart attacks, one has had a nervous breakdown as a result of the
stress created by this problem, and a number have described mari-
tal problems. They have found agency personnel sympathetic to
their plight, but impotent to provide a satisfactory remedy under
existing law.

Mr. O’Rourke emphasized that legislation is necessary to resolve
the problem of misclassified employees. After reviewing both the
Administration’s proposal and the subcommittee’s, Mr. O’Rourke
concluded that the subcommittee’s approach was preferable. He be-
lieved that both proposals took positive steps to protect affected
employees by allowing them to choose retirement coverage that
provides essentially the same benefits they thought they would
earn. However, he found the Administration’s approach unfair to
individuals who, after being notified of the retirement coverage
error and removed from CSRS, have attempted to mitigate their
losses. In his view, the Administration’s draft would not make such
individuals whole and would even punish them further by inflicting
significant financial harm on them whichever option they chose.
Employees who choose FERS coverage would lose forever the earn-
ings on contributions they could have made during the period of er-
roneous coverage. Those who elect CSRS-Offset would be exposed
to additional income taxes and penalty taxes based upon distribu-
tions from their existing TSP accounts.

In contrast, Mr. O’Rourke testified, the subcommittee’s approach
attempts to make individuals whole and would not expose them to
additional tax burdens. He also contended that the subcommittee’s
proposal includes a ‘‘reasonable and objective mechanism’’ to pro-
vide make whole relief for those electing FERS coverage that pre-
vents individuals from making TSP investment decisions based
upon hindsight, yet relieves them of the financial burden of correct-
ing an error they did not cause.

Nevertheless, Mr. O’Rourke criticized the subcommittee’s draft
for requiring employees to make retroactive Social Security con-
tributions. In the private sector, he pointed out, such costs would
be borne by employers, and he believed the Federal government
should bear the same burden it imposes on other employers. He
also faulted both proposals for not explicitly preserving employees’
rights to relief under other statutes, such as the Federal Tort
Claims Act and the Back Pay Act. This, he argued, is necessary to
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permit employers to compensate employees for all of the harm they
have suffered as a result of these agency errors.

Mr. Geisler testified on behalf of the American Foreign Service
Association (AFSA). AFSA is a professional association for 23,000
active and retired foreign service officers and specialists, and it
serves as the bargaining agent for foreign service personnel at the
State Department, the Agency for International Development, the
U.S. Information Service, the Commerce Department’s Foreign
Commercial Service, and the Department of Agriculture’s Foreign
Agricultural Service.

In AFSA’s view, employees who are victims of these agency er-
rors should have real options, which requires make-whole relief of
the kind provided in the subcommittee proposal. He illustrated this
by citing the example of a foreign service officer who was erro-
neously placed in the Foreign Service Retirement and Disability
System, which is analogous to CSRS, on January 1, 1987. This
error was not discovered until August 1997. Upon discovery, he
was placed in the Foreign Service Pensions System (FSPS), which
is similar to FERS. The agency credited the individual’s TSP ac-
count with the automatic 1% agency contribution for the period of
erroneous coverage, and will make retroactive contributions with
the appropriate agency match. However, because the TSP is an in-
tegral part of the FSPS, the individual is now faced with the need
to make up 10 years worth of contributions. And even if he makes
such contributions, he will lose the earnings he would have realized
on those TSP contributions had they been made over the years. Mr.
Geisler pointed out that employees who do not have much discre-
tionary income cannot reasonably be expected to immediately con-
tribute years of foregone employee contributions. Consequently,
they would be left with inadequate retirement coverage.

AFSA believes the make-whole relief in the subcommittee’s pro-
posal permits employees the opportunity to make real choices. Mr.
Geisler believes the averaging methods proposed in the subcommit-
tee’s draft benefits those on the lower end of the pay scale more
than higher-paid employees. Nevertheless, he found it a fair ap-
proach because it prevents the use of ‘‘20/20 hindsight’’ by making
retroactive investments without risk and it helps those lower-paid
employees who need it most. Under the subcommittee’s approach,
Mr. Geisler believes individuals will be able to choose freely the re-
tirement system that is best suited for them rather than being
forced to remain in the older system simply because they cannot
afford to make prohibitively high TSP contributions.

V. EXPLANATION OF THE BILL AS REPORTED: SECTION-BY-SECTION

SECTION 1. SHORT TITLE; TABLE OF CONTENTS

The short title of this Act is the Federal Retirement Coverage
Corrections Act.

SECTION 2. DEFINITIONS

This section defines key terms used in the Act.
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SECTION 3. APPLICABILITY

The Act applies to all retirement coverage errors that have not
been corrected within one year, whether they occurred before or
after its enactment. However, the Act does not affect any retire-
ment coverage or treatment beginning before the first pay period
after January 1, 1984.

SECTION 4. RESTRICTION RELATING TO FUTURE CORRECTIONS

This section provides that on or after the date of enactment, re-
tirement coverage errors may be corrected only in accordance with
this Act. It also provides that nothing in the Act affects the right
of any individual to make an election under the Federal Employees’
Retirement System Open Enrollment Act of 1997 (Public Law 105–
61; 111 Stat. 1318). The Office of Personnel Management (OPM)
shall prescribe regulations to apply this Act to any person who,
other than under this Act, makes a voluntary election to change re-
tirement coverage.

SECTION 5. IRREVOCABILITY OF ELECTIONS

Elections made (or deemed to have been made) under this Act
are irrevocable.

TITLE I—DESCRIPTION OF RETIREMENT COVERAGE ER-
RORS TO WHICH THIS ACT APPLIES AND MEASURES FOR
THEIR RECTIFICATION

Subtitle A—Employees Who Should Have Been FERS Covered, But
Who Was Erroneously CSRS Covered or CSRS-Offset Covered In-
stead

SECTION 101. ELECTIONS

This section describes the employees covered by subtitle A and
the options available to them under this Act.

Subsection (a). Applicability.—Subtitle A applies to employees
who should have been covered by the Federal Employees Retire-
ment System (FERS), but who were erroneously enrolled in either
the Civil Service Retirement System (CSRS) or CSRS-Offset in-
stead.

Subsection (b). Uncorrected Error.—If the retirement coverage
error has not been corrected at the time the employee is to make
an election under this section, the employee may elect to be en-
rolled in FERS or to remain (or be transferred to) CSRS-Offset.

Subsection (c). Corrected Error.—If the retirement coverage error
has been corrected at the time the employee is to make an election
under this section, the employee may elect to be enrolled in CSRS-
Offset or to remain in FERS.

Subsection (d). Default Rule.—This subsection establishes a de-
fault rule for employees who do not make an election within 6
months after receiving the notice required under section 201.
Under this default rule, employees will be deemed to have elected
to remain in the system (other than CSRS) they are in at the time
when they should have made the election. This subsection also pro-
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vides that employees who should have been covered by FERS may
not elect to enroll or remain in CSRS rather than CSRS-Offset.

Subsection (e). Retroactive Effect.—All elections under this sec-
tion shall be retroactive to the date of the retirement coverage
error.

SECTION 102. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM
CSRS TO FERS TO CORRECT A RETIREMENT COVERAGE ERROR

This section describes the disposition of contributions to the Civil
Service Retirement and Disability Fund (CSRDF), transfers to the
Federal Old Age and Survivors Insurance Trust Fund and the Fed-
eral Disability Insurance Trust Fund, referred to collectively as the
OASDI trust funds, and make-up contributions to the Thrift Sav-
ings Fund if an employee elects to be transferred from CSRS to
FERS under section 101(a)(1).

Subsection (b). Disposition of Contributions to the CSRDF.—
Some or all of the employee and government contributions to the
CSRDF shall be transferred to the OASDI trust funds.

Subsection (b)(1). Employee Contributions.—The amount of em-
ployee contributions to the CSRDF transferred shall be equal to the
lesser of (1) the amount of the OASDI employee tax that should
have been withheld from the employee’s Federal wages during the
period of erroneous coverage or (2) the amount of the employee’s
lump-sum credit, as defined in 5 U.S.C. §8331(8), attributable to
the period of erroneous coverage. (Under this definition, the lump-
sum credit is equal to the unrefunded amount of the employee’s re-
tirement contributions and deposits and interest on those contribu-
tions and deposits.)

If the appropriate portion of the employee’s lump-sum credit ex-
ceeds the sum of the amount to be transferred plus the amount of
FERS retirement contributions that should have been deducted
under 5 U.S.C. §8422, the excess shall be refunded to the employee.

If the appropriate portion of the employee’s lump-sum credit is
less than the sum of the amount required to be transferred and the
amount of FERS retirement contributions that should have been
deducted, the employing agency shall make up the shortfall to the
OASDI trust funds and the CSRDF, as required.

The Director of OPM, in concurrence with the Commissioner of
Social Security, shall prescribe regulations governing agency make-
up payments to the OASDI trust funds and the CSRDF.

Subsection (b)(2). Government Contributions.—An amount equal
to the amount of OASDI employer taxes that should have been
withheld during the period of erroneous coverage shall be trans-
ferred from the CSRDF to the OASDI trust funds. If the total
amount of government contributions to the CSRDF for the period
of erroneous coverage exceeds the sum of the amount to be trans-
ferred and the amount the government should have contributed to
FERS under 5 U.S.C. §8423 during the period of erroneous cov-
erage, the excess shall be transferred to the agency then employing
the individual. If government contributions for the period of erro-
neous coverage are less than this sum, the agency then employing
the individual shall make up the difference. The Director of OPM,
in concurrence with the Commissioner of Social Security, shall pre-
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scribe regulations governing agency make-up payments to the
OASDI trust funds and the CSRDF.

Subsection (c). Make-up Contributions To The Thrift Savings
Fund.—This subsection provides that the employing agency shall
make a lump sum contribution to the Thrift Savings Fund to com-
pensate affected employees for lost opportunities to invest in the
Thrift Savings Plan (TSP). The lump sum contribution shall make
up for employee contributions foregone because of an agency’s mis-
take, lost agency automatic 1% contributions, lost agency matching
contributions (based upon both the make-up contribution described
in subsection (c)(2) and any TSP contributions the employee actu-
ally made), and lost earnings on the total investment.

Subsection (c)(2). Amount Based On Average Percentage Of Pay
Contributed By Employees During Period Of Erroneous Cov-
erage.—This subsection establishes rules for calculating the
amount of the contribution to make up for employee contributions
foregone. The amount contributed for each calendar year during
the period of erroneous coverage shall equal the average percentage
contributed by full-time FERS covered employees who contributed
to the Thrift Savings Fund in that year. (If the average contribu-
tion rate is not available for a particular year, the average for the
most recent prior year shall be used.) However, the amount of the
make-up contribution for a year plus any amounts actually contrib-
uted by the employee during that year may not exceed any ceiling
established by title 5 of the United States Code or the Internal
Revenue Code of 1986.

Subsection (c)(3). Lost Earnings.—Under this subsection, lost
earnings are to be calculated as if all employee and agency con-
tributions made up had been timely made and allocated among the
TSP investment funds in accordance with the following rules. First,
for periods in which the employee actually made contributions to
the TSP, the contributions made up shall be allocated in accord-
ance with the employee’s own investment fund election during that
period. And second, if the employee did not make any contributions
to the TSP during a period, the contributions made up shall be al-
located in accordance with the average percentage allocation of all
TSP contributions among the TSP funds in effect during that year.
(If an average allocation for a year is not available, the allocation
for the most recent prior year shall be used.)

Subsection (c)(4). Make-up Contribution To Be Made In A Lump
Sum.—This subsection requires that the employing agency shall
promptly pay the make-up contribution in one lump sum. Under
regulations prescribed by the Thrift Board, agencies must provide
the Thrift Board with the amounts on which lost earnings are to
be calculated. The Thrift Board will perform the calculation and
promptly notify the agency of the amount owed.

Subsection (c)(5). Justices and Judges; Magistrates; Etc.—This
subsection provides that Justices, Judges, and other employees who
become subject to section 8440a, 8440b, 8440c, or 8440d of title 5,
United States Code, shall not be entitled to a make-up contribu-
tion.

Subsection (c)(6). Regulations.—The Executive Director of the
Thrift Board shall prescribe regulations necessary to carry out this
subsection.
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SECTION 103. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM
CSRS-OFFSET TO FERS TO CORRECT A RETIREMENT COVERAGE ERROR

This section applies when an employee who should have been en-
rolled in FERS but was mistakenly enrolled in CSRS-Offset elects
to become FERS covered. In such a case, contributions to the
CSRDF shall be disposed of in accordance with section 102(b), dis-
regarding the provision relating to transfers to the OASDI trust
funds. Make-up contributions to the Thrift Savings Fund shall be
made in accordance with section 102(c).

SECTION 104. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM
CSRS TO CSRS-OFFSET TO CORRECT A RETIREMENT COVERAGE ERROR

This section applies when an employee who should have been en-
rolled in FERS but was mistakenly enrolled in CSRS elects to be-
come CSRS-Offset covered. The effect of such an election shall be
as described in section 101(b)(2), except that section 102(b) shall
also apply. In applying section 102(b), the provisions of 5 U.S.C.
§ 8334(k) establishing employee and agency contributions under
CSRS-Offset shall be substituted for sections 8422 and 8423,
which, respectively, define employee and agency contributions to
FERS.

SECTION 105. EFFECT OF AN ELECTION TO BE RESTORED (OR TRANS-
FERRED) TO CSRS-OFFSET AFTER HAVING BEEN TRANSFERRED TO
FERS FROM CSRS-OFFSET (OR CSRS)

This section applies when an employee who should have been en-
rolled in FERS, but was mistakenly enrolled in CSRS or CSRS-Off-
set, elects to become CSRS-Offset covered after having been cor-
rected to FERS. The provisions of section 102(b) shall govern the
disposition of CSRDF contributions, with the following modifica-
tions: The agency and employee shall receive a credit for OASDI
employer and employee taxes already paid. In determining
amounts owed, the contribution rates for CSRS-Offset shall be used
rather than the FERS contribution rates, and the FERS lump-sum
credit defined in section 5 U.S.C. § 8401 shall be used rather than
the CSRS lump-sum credit. In addition, calculations shall be based
upon the period beginning with the date of the retirement coverage
error and ending on the day before the election under this section
is effective.

Government contributions to the TSP and earnings on those con-
tributions shall be forfeited and retained in the Thrift Savings
Fund to defray expenses of administering the TSP. Employees will
be permitted to retain their individual TSP contributions and asso-
ciated earnings in their TSP account, even if those contributions
exceeded the applicable limit for CSRS and CSRS-Offset employ-
ees.
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Subtitle B—Employee Who Should Have Been FERS Covered,
CSRS-Offset Covered, or CSRS Covered, But Who Was Erro-
neously Social Security-Only Covered

SECTION 111. ELECTIONS

This section applies to an employee who should have been en-
rolled in one of the Federal employee retirement programs but who
was erroneously covered only by Social Security. If the error has
not been corrected at the time of the election, an employee may
elect to be covered by the retirement system the employee should
have been in originally. Employees may also choose to remain cov-
ered only by Social Security. An employee who does not make an
election within the required time shall be deemed to have elected
to remain covered only by Social Security. Elections shall be retro-
active to the date of the retirement coverage error.

Within 6 months after this Act is enacted, OPM, the Commis-
sioner of Social Security, and the Executive Director of the Thrift
Board shall submit a legislative proposal to provide employees
whose retirement errors have been corrected under terms less ad-
vantageous than are provided in this Act with the opportunity to
receive equivalent relief.

SECTION 112. EFFECT OF AN ELECTION TO BECOME FERS COVERED TO
CORRECT THE RETIREMENT COVERAGE ERROR

This section applies to an employee who should have been FERS
covered and elects to become covered by FERS as well as Social Se-
curity. In such cases, the employing agency must pay the full
amount of employee and government contributions to FERS that
would have been required under 5 U.S.C. §§ 8422 and 8423. Make-
up contributions to the TSP shall be governed by section 102(c) of
this Act.

SECTION 113. EFFECT OF AN ELECTION TO BECOME CSRS-OFFSET
COVERED TO CORRECT THE RETIREMENT ERROR

This section applies to an employee who should have been CSRS-
Offset covered and elects to become covered by CSRS-Offset as well
as Social Security. In such cases, the employing agency must pay
the full amount of employee and government contributions required
under subchapter III of chapter 83 of title 5, United States Code
that would have been required during the period of erroneous cov-
erage had the employee been CSRS-Offset covered. Make-up con-
tributions to the TSP shall, with the following exceptions, be gov-
erned by section 102(c) of this Act. The employee shall not be enti-
tled to any contributions to make up for agency contributions or
earnings thereon and make-up contributions shall be subject to the
5% ceiling established 5 U.S.C. § 8351(b).

SECTION 114. EFFECT OF AN ELECTION TO BECOME CSRS COVERED TO
CORRECT THE RETIREMENT COVERAGE ERROR

This section applies when an employee who should have been
CSRS covered elects to become CSRS covered to correct the retire-
ment coverage error. The employing agency is required to make a
lump sum payment to the CSRDF equal to the employee and gov-
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ernment contributions that should have been made for the period
of erroneous coverage under 5 U.S.C. § 8334. However, the agency
is entitled to be reimbursed for the amount of employee OASDI
taxes refundable to the employee (up to the amount of employee
CSRDF contributions made on the employee’s behalf). If the em-
ployee does not reimburse the agency as required by this section,
the agency may collect the amount due by setoff against accrued
pay, compensation, amount of retirement credit, or any other
amount due the employee from the government. The agency may
also collect the debt by any other method provided by law for recov-
ering amounts owing to the government.

The agency shall also make retroactive contributions to the TSP
in accordance with section 113.

Subtitle C—Employee Who Should Have Been Social Security-Only
Covered, But Who Was Erroneously FERS Covered, CSRS-Offset
Covered, or CSRS Covered Instead

SECTION 121. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SO-
CIAL SECURITY-ONLY COVERED, BUT WHO IS ERRONEOUSLY FERS
COVERED INSTEAD

This section applies to an employee who should have been cov-
ered only by Social Security but was erroneously covered by FERS
as well. An employee who has not vested in FERS shall be auto-
matically excluded from FERS. The employee shall receive from the
CSRDF the lump-sum credit to which the employee would be enti-
tled under 5 U.S.C. § 8424 for the period of erroneous coverage.
Employer contributions made under section 8423 during the period
of erroneous coverage shall be paid from the CSRDF to the employ-
ing agency. Government contributions to the Thrift Savings Fund
and associated earnings shall be forfeited, but employees may re-
tain their own contributions and earnings on such contributions in
their TSP account.

SECTION 122. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SO-
CIAL SECURITY-ONLY COVERED, BUT WHO IS ERRONEOUSLY CSRS-
OFFSET COVERED INSTEAD

This section applies to an employee who should have been cov-
ered only by Social Security but was erroneously covered by CSRS-
Offset as well. An employee who has not vested in CSRS-Offset
shall be automatically excluded from CSRS-Offset. The employee
shall receive from the CSRDF the lump-sum credit to which the
employee would be entitled under 5 U.S.C. § 8342 for the period of
erroneous coverage. Employer contributions made under section
8334 during the period of erroneous coverage shall be paid from the
CSRDF to the employing agency. Employees may retain their own
contributions and earnings on such contributions in their TSP ac-
count.

SECTION 123. UNCORRECTED ERROR: EMPLOYEE WHO SHOULD BE SO-
CIAL SECURITY-ONLY COVERED, BUT WHO IS ERRONEOUSLY CSRS
COVERED INSTEAD

This section applies to an employee who should have been cov-
ered only by Social Security but was erroneously covered by CSRS
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instead. An employee who has not vested in CSRS shall be auto-
matically excluded from CSRS. Employee and government con-
tributions to the CSRDF shall be disposed of in accordance with
section 102(b), disregarding certain specified provisions of that sec-
tion. Employees may retain their own contributions and earnings
on such contributions in their TSP account.

SECTION 124. CORRECTED ERROR: SITUATIONS UNDER SECTIONS 121–
123

Within 6 months of the date of enactment of this Act, the Direc-
tor of OPM, the Commissioner of Social Security, and the Executive
Director of the Thrift Board shall submit a legislative proposal to
provide relief equivalent to that available under this Act to any em-
ployee who was affected by a retirement described in sections 121
through 123 that has already been corrected.

SECTION 125. VESTED EMPLOYEES EXCEPTED FROM AUTOMATIC
EXCLUSION

Employees who have vested in FERS, CSRS-Offset, or CSRS as
of the date on which the notice of a retirement coverage error is
given shall not be automatically excluded from such systems. An
employee has vested when the employee has completed at least 5
years of civilian service creditable under 5 U.S.C. §§ 8332 or 8411.

An employee who was erroneously FERS covered may elect to be
covered only by Social Security or to remain FERS covered. An em-
ployee who was erroneously CSRS-Offset or CSRS covered may
elect to be covered only by Social Security or to remain (or become)
CSRS-Offset covered. The effect of an election to become CSRS-Off-
set covered after having been in CSRS shall be the same as in sec-
tion 104. If the employee does not make any election within the re-
quired 6-month period, the employee shall be deemed to have elect-
ed to remain FERS covered or to remain (or become) CSRS-Offset
covered, as applicable. All elections under this section shall be ret-
roactive to the date of the retirement coverage error.

Special rules apply to an employee who is receiving disability re-
tirement under chapters 83 or 84 of title 5, United States Code or
workers’ compensation under subchapter I of chapter 81, of title 5,
United States Code on the date of the notice of erroneous coverage.
Such employees shall not be excluded from a retirement program
if the have vested as of the date their annuity or compensation ter-
minates.

Notices required under section 201 of this Act shall include such
additional information or other modifications as OPM may pre-
scribe by regulation in connection with situations under this sub-
title.

Subtitle D—Employee Who Should Have Been CSRS Covered or
CSRS-Offset Covered, But Who Was Erroneously FERS Covered
Instead

SECTION 131. ELECTIONS

This section applies to an employee who should have been en-
rolled in either the CSRS or CSRS-Offset retirement system, but
who was instead erroneously placed under the FERS system. If the
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error has not been corrected prior to the date of enactment of this
Act, the employee may choose to be covered by the CSRS or CSRS-
Offset systems, as appropriate, or to remain in FERS. When the
error has been corrected, the employee may elect to become FERS
covered or to remain in CSRS or CSRS-Offset. If the employee does
not make an election within the time required, the status quo will
be maintained. Elections are retroactive to the date of the retire-
ment coverage error.

SECTION 132. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM
FERS TO CSRS TO CORRECT A RETIREMENT COVERAGE ERROR

This section applies when an employee who should have been in
the CSRS system elects to be transferred from FERS to CSRS to
correct the retirement coverage error. The employing agency shall
make a lump sum payment to the CSRDF. That lump sum shall
equal the amount by which the difference between the amount of
the employee CSRS contributions required and employee FERS
contributions actually made exceeds the difference between the
amount of the agency’s actual contributions under FERS and the
amount of contributions that should have been made for the period
of erroneous coverage.

The agency is entitled to be reimbursed for the amount of em-
ployee OASDI taxes refundable to the employee (up to the amount
described in the preceding sentence). If the employee does not reim-
burse the agency as required by this section, the agency may collect
the amount due by setoff against accrued pay, compensation,
amount of retirement credit, or any other amount due the employee
from the government. The agency may also collect the debt by any
other method provided by law for recovering amounts owing to the
government.

Excess TSP contributions shall be disposed of in accordance with
section 105(c).

SECTION 133. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM
FERS TO CSRS-OFFSET TO CORRECT A RETIREMENT COVERAGE ERROR

This section applies when an employee who should have been in
the CSRS-Offset system elects to be transferred from FERS to
CSRS-Offset to correct the retirement coverage error. The effect of
this election is substantially similar to the effect of an election
under section 105.

SECTION 134. EFFECT OF AN ELECTION TO BE RESTORED TO FERS
AFTER HAVING BEEN CORRECTED TO CSRS

This section applies when an employee who should have been in
the CSRS system, but was wrongly placed in FERS, elects to be re-
stored to FERS after having been previously corrected to CSRS.
The effect of this election is substantially the same as that de-
scribed in section 102.

SECTION 135. EFFECT OF AN ELECTION TO BE RESTORED TO FERS
AFTER HAVING BEEN CORRECTED TO CSRS-OFFSET

This section applies when an employee who should have been in
the CSRS-Offset system, but was wrongly placed in FERS, elects
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to be restored to FERS after having been previously corrected to
CSRS-Offset. The effect of this election is substantially similar to
the effect of an election under section 103.

SECTION 136. DISQUALIFICATION OF CERTAIN INDIVIDUALS TO WHOM
SAME ELECTION WAS PREVIOUSLY AVAILABLE

An employee who previously had an opportunity to make an elec-
tion under 5 C.F.R. § 846.204 (1997) shall not be permitted to make
an election under this subtitle.

Subtitle E—Employee Who Should Have Been CSRS-Offset
Covered, But Who Was Erroneously CSRS Covered Instead

SECTION 141. AUTOMATIC TRANSFER TO CSRS-OFFSET

This section applies when an employee who should have been in
the CSRS-Offset was erroneously placed in CSRS instead. If the
error has not been corrected, the employee shall be automatically
transferred to CSRS-Offset retroactive to the date of the retirement
coverage error. If the error has already been corrected, the correc-
tion shall be made retroactive to the date of the retirement cov-
erage error.

SECTION 142. EFFECT OF TRANSFER

Under regulations prescribed by OPM, the effect of this transfer
shall be consistent with section 104.

Subtitle F—Employee Who Should Have Been CSRS Covered, But
Who Was Erroneously CSRS-Offset Covered Instead

SECTION 151. ELECTIONS

This section applies when an employee who should have been in
CSRS was erroneously placed in CSRS-Offset instead. The em-
ployee will be entitled to elect to transfer to CSRS or to remain in
CSRS-Offset. If the employee does not make an election under this
section, the status quo shall be maintained.

SECTION 152. EFFECT OF AN ELECTION TO BE TRANSFERRED FROM
CSRS-OFFSET TO CSRS TO CORRECT THE RETIREMENT COVERAGE
ERROR

This section applies when an employee who should have been in
CSRS elects to become (or remain) CSRS covered. The agency shall
pay to the CSRDF a lump sum equal to the amount by which em-
ployee CSRS contributions that should have been withheld exceed
any nonrefunded amounts actually deducted from the employee
under CSRS-Offset.

The agency is entitled to be reimbursed for the amount of em-
ployee OASDI taxes refundable to the employee (up to the amount
described in the preceding sentence). If the employee does not reim-
burse the agency as required by this section, the agency may collect
the amount due by setoff against accrued pay, compensation,
amount of retirement credit, or any other amount due the employee
from the government. The agency may also collect the debt by any
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other method provided by law for recovering amounts owing to the
government.

Subtitle G—Additional Provisions Relating To Government
Agencies

SECTION 161. REPAYMENT OF AMOUNTS PREVIOUSLY PAID BY THE
GOVERNMENT

Employees who received a payment from the government pursu-
ant to a court award or settlement agreement relating to a retire-
ment coverage error must repay any part of that payment that is
not waived by OPM.

SECTION 162. EQUITABLE SHARING OF AMOUNTS PAYABLE TO OR FROM
THE GOVERNMENT IF MORE THAN ONE AGENCY INVOLVED

When an employee has been employed by more than one agency
since the date of the retirement coverage error, amounts required
to be paid or received by the current employing agency (other than
lost earnings on TSP accounts) under this Act shall be apportioned
equitably among such agencies under regulations prescribed by
OPM.

SECTION 163. PROVISIONS RELATING TO THE ORIGINAL RESPONSIBLE
AGENCY

The agency originally responsible for the retirement coverage
error will be required to pay (or reimburse) employees for reason-
able expenses they incur for financial and legal advice in connec-
tion with an election under this Act and to pay lost earnings on
TSP accounts.

The original responsible agency is the agency determined by
OPM to have made the original retirement coverage error or, when
the error is attributable to an erroneous OPM regulation, OPM
itself. If the original responsible agency no longer exists, its succes-
sor, as determined by OPM, will be the original responsible agency.
If there is no successor agency, payments required from or to the
responsible agency shall be paid to or from the CSRDF. Likewise,
payments shall be made from the CSRDF when OPM is the origi-
nal responsible agency because the error was based on an erro-
neous regulation it issued.

TITLE II—GENERAL PROVISIONS

SECTION 201. IDENTIFICATION AND NOTIFICATION REQUIREMENTS

Under regulations prescribed by OPM, individuals affected by a
retirement coverage error described in this Act shall be notified of
their rights under this Act. The notice shall include all information
required to allow the employee to make an informed decision. Er-
rors existing on the effective date of the regulations prescribed
under this Act are to be corrected by December 31, 2001.

SECTION 202. INDIVIDUAL APPEAL RIGHTS

An individual aggrieved by a final determination under this Act
shall be entitled to appeal to the Merit Systems Protection Board
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under 5 U.S.C. § 7701. Under regulations prescribed by OPM, indi-
viduals may appeal the failure to receive proper notice under sec-
tion 201 to OPM.

SECTION 203. INFORMATION TO BE FURNISHED BY GOVERNMENT
AGENCIES TO AUTHORITIES ADMINISTERING THIS ACT

Agencies are required to provide The Director of OPM, the Com-
missioner of Social Security, and the Executive Director of the
Thrift Board any information they need to carry out their respon-
sibilities under this Act.

SECTION 204. SOCIAL SECURITY RECORDS

The Commissioner of Social Security shall modify the wage
records of employees affected by retirement coverage errors de-
scribed in this Act to the extent necessary to carry out the purposes
of this Act or the Social Security Act.

SECTION 205. CONFORMING AMENDMENTS RESPECTING SOCIAL
SECURITY COVERAGE AND OASDI TAXES

This section amends section 210(a)(5)(H) of the Social Security
Act and section 3121(b)(5)(H) of the Internal Revenue Code of 1986
to permit Social Security payments to CSRS-eligible individuals
who elect coverage under FERS, CSRS-Offset, or to be covered only
by Social Security. Current law excludes CSRS-eligibles from the
Social Security program.

SECTION 206. REGULATIONS

The Director of OPM, the Executive Director of the Thrift Board,
the Commissioner of Social Security, and the Secretary of the
Treasury shall issue such regulations within their respective juris-
dictions as are necessary to implement this Act. These regulations
shall permit OPM to collect any amounts an individual must pay
in order to make an election under this Act through actuarially re-
duced annuities. Such regulations shall take effect on the first day
of the first month beginning more than 6 months after the date of
enactment of this Act.

Regulations prescribed by OPM shall provide former employees,
annuitants, and survivor annuitants with appropriate elections to
correct retirement coverage errors affecting them.

OPM shall consult with the Administrative Office of the United
States Courts, the Clerk of the House of Representatives, the Ser-
geant at Arms and Doorkeeper of the Senate, and other appro-
priate officials in prescribing regulations under this Act.

SECTION 207. ALL ELECTIONS TO BE APPROVED BY OPM

To ensure compliance with this Act, OPM must approve in writ-
ing all elections (other than default elections) under this Act.

SECTION 208. ADDITIONAL TRANSFERS TO OASDI TRUST FUNDS IN
CERTAIN CASES

The Commissioner of Social Security shall notify the Secretary of
the Treasury if the payments of OASDI taxes under this Act are
not credited to the OASDI trust funds. Upon notification, the Sec-
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retary of the Treasury shall transfer an amount equal to the taxes
from the general fund of the Treasury to the OASDI trust funds.

SECTION 209. TECHNICAL AND CONFORMING AMENDMENTS

This section makes technical and conforming amendments to sec-
tions 8347 and 8348.

TITLE III—OTHER PROVISIONS

SECTION 301. PROVISIONS TO PERMIT CONTINUED CONFORMITY OF
OTHER FEDERAL RETIREMENT SYSTEMS

This section requires that elections similar to those in this Act
be provided to individuals covered by retirement systems for the
Foreign Service and the CIA.

SECTION 302. GOVERNMENT CONTRIBUTIONS PAYABLE OUT OF THE
GENERAL FUND OF THE TREASURY OR CSRDF

If the Director of the Office of Management and Budget deter-
mines that an executive agency’s ability to accomplish its mission
would be substantially impaired by making any payment required
under this Act, the payment may be made from the general fund
of the Treasury. A substantial impairment may include a reduction
in force caused solely by payments required under this Act. These
rules will not apply to the General Accounting Office or to any pay-
ments required to correct an error of which the employee was not
notified before January 1, 2002. Any additional unfunded liability
in the CSRDF created by this Act will be amortized over 30 years.

SECTION 303. INDIVIDUAL RIGHT OF ACTION PRESERVED FOR AMOUNTS
NOT OTHERWISE PROVIDED FOR UNDER THIS ACT

This section preserves any right of action an individual may have
under the Federal Tort Claims Act for damages not provided in
this Act.

SECTION 304. EXTENSION OF OPEN ENROLLMENT PERIOD TO EMPLOY-
EES UNDER THE FOREIGN SERVICE RETIREMENT AND DISABILITY
SYSTEM

This section amends section 860 of the Foreign Service Act of
1980 (22 U.S.C. § 4071i) to provide employees covered by the For-
eign Service Retirement and Disability System with an election to
switch to the Foreign Service Pension System. This election is com-
parable to the one provided most other civil servants by the Fed-
eral Employees’ Retirement System Open Enrollment Act of 1997.

TITLE IV—TAX PROVISIONS

SECTION 401. TAX PROVISIONS

Present law
Under present law, most civilian employees generally participate

in one of three retirement plans: CSRS, CSRS-Offset, FERS. There
are also equivalent plans covering the Foreign Service and the Cen-
tral Intelligence Agency. Other Federal employees, primarily tem-
porary workers, are covered only by Social Security. Participants in
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CSRS, CSRS-Offset, and FERS may participate in the TSP, which
is a qualified cash or deferred arrangement under section 401(k) of
the Internal Revenue Code of 1986. The retirement plan in which
any person participates depends on several factors, including the
individual’s employment status, date of hire, and dates of Federal
service. The rules governing participation in the TSP vary depend-
ing upon the Federal retirement plan (i.e., CSRS, CSRS-Offset, or
FERS) under which the individual is covered. The Federal retire-
ment plans are generally subject to the same rules applicable to
tax-qualified retirement plans maintained by private-sector em-
ployers. These rules include limits on the amount of elective defer-
rals that may be made on behalf of an employee in a tax year
under a 401(k) plan, such as the TSP, and an overall limitation on
contributions and benefits that may be provided to an employee
under the plan.

The limit on the amount of elective deferrals that an employee
may make to a 401(k) plan for 1998 is $10,000. The overall limit
on contributions and benefits for an employee for a year is different
for defined benefit plans and defined contribution plans. The limi-
tation for an annual benefit under a defined benefit plan is the
lesser of (1) $130,000 (for 1998), or (2) 100 percent of the partici-
pant’s average compensation for his high three years. The limita-
tion for annual contributions and other additions under a defined
contribution plan is the lesser of (1) $30,000, or (2) 25 percent of
the participant’s compensation.

Distributions from Federal retirement plans are subject to the
same distribution rules that apply to qualified retirement plans. In
general, distributions from such plans are taxable to the individual
(unless the amount distributed is attributable to after-tax contribu-
tions) and a 10-percent early withdrawal penalty may apply unless
the distribution qualified for an exception.

Tax-related provisions of the Act
To effectuate the corrections the bill provides for: (1) make-up

contributions to the plan by the employing agency (including con-
tributions to the TSP in lieu of elective deferrals the employee
would have been eligible to make had the employee been properly
enrolled); (2) return of after-tax employee contributions to CSRS or
CSRS-Offset (plus earnings thereon); (3) intra-fund or intra-govern-
mental transfer of funds; and (4) certain make-up contributions by
the employing agency for social security taxes. Employees who
were mistakenly permitted to contribute to the TSP will be able to
maintain their elective deferrals (plus earnings) in the TSP subject
to the rules generally applicable to such plan. In some cases, em-
ployees may forfeit benefits accrued (e.g., matching contributions
made to an individual mistakenly enrolled in FERS). The tax impli-
cations of these provisions are addressed in section 401.

Subsection (a) provides that Federal retirement plans will not
fail to be treated as qualified plans under the Internal Revenue
Code of 1986 by reason of any action taken pursuant to the bill.
Thus, for example, the bill permits an employing agency to make
up contributions on behalf of an employee who was entitled to such
contributions in prior years without violating the applicable overall
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contribution and benefit limitations (section 415) for the year in
which the make-up contribution is made.

Subsection (b) provides that no amount is includible in income of
any individual by reason of any transfer between government funds
or any government contribution.

Subsection (c) provides that an individual who receives a dis-
tribution of after-tax employee contributions (plus earnings) pursu-
ant to the bill would be required to include the earnings in income
(as under present law) but would not be subject to the 10-percent
early withdrawal tax on those amounts. Such amounts could not be
rolled over into an individual retirement arrangement (IRA) or
other tax-qualified plan.

Effective Date
The revenue provisions of the bill are effective on the date of en-

actment.

VI. COMPLIANCE WITH RULE XI

Pursuant to rule XI, clause 2(l)(3)(A) of the Rules of the House
of Representatives, under the authority of rule X, clause 2(b)(1) and
clause 3(f), the results and findings from Committee oversight ac-
tivities are incorporated in the bill and this report.

VII. BUDGET ANALYSIS AND PROJECTIONS

The budget analysis and projections required by section 308(a) of
the Congressional Budget Act of 1974 are contained in the estimate
of the Congressional Budget Office.

VIII. COST ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, March 31, 1998.
Hon. DAN BURTON,
Chairman, Committee on Government Reform and Oversight, House

of Representatives, Washington, DC.
DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-

pared the enclosed cost estimate for H.R. 3249, the Federal Retire-
ment Coverage Corrections Act.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Eric Rollins.

Sincerely,
JUNE E. O’NEILL, Director.

Enclosure.

H.R. 3249—Federal Retirement Coverage Corrections Act
Summary: H.R. 3249 would alter the procedures for correcting

situations where federal employees have been mistakenly placed in
the wrong retirement system. Many of these retirement coverage
errors occurred between 1984, when the Civil Service Retirement
System (CSRS) was closed to new entrants, and 1987, when the
Federal Employees’ Retirement System (FERS) was created. The
bill would also direct the Secretary of State to provide Foreign
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Service employees with an open season similar to the one sched-
uled to take place for regular federal employees.

CBO estimates that federal agencies would bear discretionary
costs totaling $121 million over the 1998–2003 period, primarily be-
cause the bill would also increase the size of makeup contributions
to the Thrift Savings Plan (TSP). The bill would also increase di-
rect spending by $152 million and be subject to pay-as-you-go pro-
cedures. This additional direct spending largely reflects makeup
contributions to the TSP and agencies’ spending of refunded con-
tributions for misplaced employees who would be allowed to switch
their retirement coverage from FERS to the CSRS Offset Plan. The
bill would not have a significant impact on federal retirement bene-
fits during the next several years because affected employees are
generally still in the middle of their careers.

Because the District of Columbia and Gallaudet University
would be required to correct instances where employees have been
mistakenly enrolled in the wrong retirement system, H.R. 3249
contains both an intergovernmental and a private-sector mandate
as defined by the Unfunded Mandates Reform Act of 1995 (UMRA).
However, CBO estimates that the cost of these mandates would be
minimal.

Estimated cost to the Federal Government: The estimated budg-
etary impact of H.R. 3249 is shown in the following table.

[By fiscal year, in millions of dollars]

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

SPENDING SUBJECT TO APPROPRIATION

Budget Authority ............... ¥5 2 17 22 54 31 3 ¥11 ¥16 ¥22 ¥28
Outlays .............................. ¥5 2 17 22 54 31 3 ¥11 ¥16 ¥22 ¥28

CHANGES IN DIRECT SPENDING

On-budget:
Budget authority ...... 3 57 166 154 54 33 16 17 22 28 34
Outlays ..................... 3 56 163 155 56 33 16 17 22 28 34

Off-budget:
Budget authority ...... 2 ¥27 ¥87 ¥86 ¥57 ¥35 ¥14 ¥7 ¥5 ¥4 ¥2
Outlays ..................... 2 ¥27 ¥87 ¥86 ¥57 ¥35 ¥14 ¥7 ¥5 ¥4 ¥2

Total:
Budget authority ...... 5 30 79 68 ¥3 ¥2 2 10 17 24 32
Outlays ..................... 5 29 76 69 ¥1 ¥2 2 10 17 24 32

CHANGES IN REVENUES

On-budget ......................... 0 ¥1 ¥1 0 1 0 0 0 ¥1 ¥1 ¥1
Off-budget ......................... 0 1 2 5 8 9 9 8 6 4 2

Total ..................... 0 0 1 5 9 9 9 8 5 3 1

TOTAL COST

Direct spending and reve-
nues .............................. 5 29 75 64 ¥10 ¥11 ¥7 2 12 21 31

All spending and revenues 0 31 92 86 44 20 ¥4 ¥9 ¥4 ¥1 3

Note.—Components may not sum to totals because of funding.

The mandatory costs of this legislation fall within budget func-
tions 600 (Income Security), 650 (Social Security), and 950 (Undis-
tributed Offsetting Receipts). Additional costs to employing agen-
cies are discretionary and are funded through appropriations
throughout the budget.
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Basis of estimate

Title I
H.R. 3249 lays out procedures for correcting a wide variety of re-

tirement coverage errors. CBO estimates that the provisions of
Title I would impose discretionary costs on agencies totaling $99
million between 1998 and 2003. In addition, the bill would increase
on-budget direct spending by $476 million over the same period.
Off-budget direct spending would decrease by $285 million, for a
net increase in direct spending of $191 million. This increase in di-
rect spending is partly offset by an increase of $25 million in reve-
nues. These estimates assume that the Postal Service would in-
crease postal rates to fully offset any costs related to the bill. The
estimated budgetary impact of Title I is shown in the following
table.
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Background
There are two main retirement programs for full-time regular

federal employees. Most full-time employees hired before 1984 are
in the Civil Service Retirement System (CSRS), a defined benefit
plan which does not include Social Security. Those hired after 1984
are generally covered by the Federal Employees’ Retirement Sys-
tem (FERS), which features Social Security, a more limited defined
benefit, and the defined contribution Thrift Savings Plan (TSP).
Employees who return to government service after 1987 and have
five years of prior service under CSRS may be covered by a hybrid
plan known as CSRS Offset that features both CSRS and Social Se-
curity benefits.

FERS employees may contribute up to 10 percent of their pay to
the TSP. They receive an automatic contribution from their em-
ploying agency equal to 1 percent of their pay and may also receive
an additional 4 percent in matching contributions. CSRS and CSRS
Offset employees may also participate in the TSP, but they may
only contribute up to 5 percent of their pay and do not receive any
government contributions.

Assumptions about retirement coverage errors
CBO estimated the number of retirement coverage errors that

have been made based on discussions with personnel officials in a
number of large government agencies, including the Postal Service
and the Departments of Defense, Veterans Affairs, and Agriculture.
These agencies comprise approximately 70 percent of the federal ci-
vilian workforce. On the basis of these discussions, CBO estimates
that approximately 18,000 coverage errors have occurred through-
out the government, of which approximately 10,000 have already
been corrected. The two most common types of coverage errors ap-
pear to involve employees who should be in FERS but were acci-
dentally put in CSRS, and employees with prior service who re-
turned to government service and were misplaced in either FERS
or CSRS Offset.

H.R. 3249 would also affect the speed with which agencies iden-
tify and correct retirement coverage errors. CBO assumed that,
under current law, agencies would correct coverage errors at a con-
stant annual rate. H.R. 3249 would direct agencies to identify any
retirement coverage errors promptly and correct them. Under the
bill, agencies would have an incentive to move quickly; they could
apply to the Office of Management and Budget (OMB) for assist-
ance for expenses related to correcting coverage errors, but only for
those errors identified before January 1, 2002. CBO assumed that
agencies would correct most of their retirement coverage errors be-
tween 1999 and 2003. Agencies would also stop correcting errors
for the remainder of 1998 pending the issuance of final regulations
to implement H.R. 3249.

Under current law, coverage errors are usually corrected by con-
verting the employee to the proper retirement system, retroactive
to original date of the error. However, some employees who were
accidentally placed in FERS are able to remain in FERS by making
a retroactive election of FERS coverage. H.R. 3249 would allow
most employees affected by coverage errors to choose whether they
would like to be placed in the proper retirement system or make
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their current incorrect coverage permanent. All elections would be
irrevocable, and employees who did not make an election would re-
tain their current coverage. Coverage errors lasting less than a
year would not be covered by the bill. CBO assumed that 80 per-
cent of the employees whose errors have not yet been corrected
would choose to be placed in the proper retirement system.

Most of the employees whose coverage errors have already been
corrected would also be given the option of returning to the retire-
ment system in which they were incorrectly placed. However, em-
ployees who were mistakenly placed in CSRS and have already
been placed in FERS would be able to elect only CSRS Offset cov-
erage. Because employees affected by these errors often have rel-
atively small TSP accounts, CBO assumed that 80 percent of them
would elect to join CSRS Offset. CBO also assumed that 20 percent
of the employees who were incorrectly put in FERS and have al-
ready been placed in CSRS or CSRS Offset will elect FERS cov-
erage.

Effects on discretionary spending
Makeup Contributions to TSP. Employees who are incorrectly

covered by CSRS rather than FERS are unable to participate fully
in the TSP. Under current law, when an individual’s coverage is
corrected to FERS, the employing agency makes a lump-sum de-
posit into his TSP account equal to the government contributions
and related earnings that would have been made to the employee’s
previous TSP contributions under FERS rules. If the employee did
not have a TSP account, only a deposit for the automatic 1-percent
contribution is made. Earnings are calculated using the individual’s
own fund allocation decisions (if he had a TSP account) or the G
Fund rate (otherwise). Employees may provide makeup contribu-
tions to their TSP accounts out of future pay. These makeup con-
tributions receive agency matching contributions (up to the 5-per-
cent FERS maximum) and related earnings as if the contributions
had been made at the proper time. However, back earnings are
paid only on the agency’s matching funds, not the employee’s
makeup contributions.

H.R. 3249 would change the way that makeup TSP contributions
are calculated. Under the bill, agencies would make a lump-sum
payment to TSP representing past employee contributions, auto-
matic 1-percent agency contributions, and agency matching con-
tributions. The amount representing employee contributions would
be calculated using the average contribution rate for FERS employ-
ees who participated in TSP, and would be paid whether or not the
employee already has a TSP account (subject to the 10-percent an-
nual limit on FERS contributions and the Internal Revenue Serv-
ice’s annual dollar limit on contributions to tax-deferred savings
plans). Agencies would also pay past earnings on all three
amounts. These earnings would be calculated using the employee’s
own TSP fund allocation choices. If the employee did not have a
TSP account, a composite rate representing the average allocation
of all FERS employees contributing to TSP would be used. Based
on historical data provided by the Fedeal Retirement Thrift Invest-
ment Board, CBO estimates that these provisions would increase
the average TSP makeup payment by $70,000 in 1999. This
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amount would be higher in later years due to additional foregone
returns and contributions.

These makeup TSP contributions could be paid either from agen-
cies’ discretionary appropriations or from a new permanent indefi-
nite appropriation. H.R. 3249 would make agencies responsible for
the TSP makeup contributions, but would allow agencies to appeal
to the OMB Director if these makeup payments would ‘‘substan-
tially impair’’ the agency’s operations. If the OMB Director agreed
with the agency, some of all of the agency’s payments would be
made instead from a permanent appropriation. Based on discus-
sions with OMB, CBO has assumed that 90 percent of nonpostal
makeup payments prior to the January 2002 deadline would be
paid for from the permanent appropriation. CBO estimates that the
total cost of TSP makeup contributions will be $222 million, with
agencies paying for $75 million from their discretionary
appropraitions and the remaining $147 million coming from the
general fund as direct spending.

Makeup Payment of Social Security Contributions. Agencies are
currently responsible for makeup payments of Social Security pay-
roll taxes for employees whose coverage is changed from CSRS to
FERS or CSRS Offset. H.R. 3249 would transfer responsibility for
past Social Security taxes from agencies to the Civil Service trust
fund. As a result, agency spending on makeup Social Security taxes
would fall by $22 million during tghe 1998–2003 period.

Makeup Payment of Retirement Contributions. Under H.R. 3249,
any necessary adjustments to past agency contributions to the Civil
Service Retirement and Disability Fund (CSRDF) would be com-
pletely retroactive, as under current law. CBO estimates that agen-
cy makeup payments to the CSRDF would increase by $23 million
between 1998 and 2003 under the bill. This increase primarily re-
flects the impact that the bill would have on speeding up the cor-
rection of coverage errots. After 2002, agency makeup payments
would be lower than under current law.

Agency Retirment Contributions. The amount that agencies cur-
rently contribute towards their employees’ retirement would
change under H.R. 3249 for two reasons. First, the speeding up of
retirement corrections would increase agency contributions in the
near term. Second, the decision of many employees whose errors
have already been corrected to switch from FERS to CSRS Offset
would decrease agency retirement contributions, particularly in
later years. These changes would increase agency spending on re-
tirement contributions by $10 million during the 1998–2003 period.

Employer Social Security Contributions. Employer contributions
to Social Security would increase by $14 million between 1998 to
2003 due to the speeding up of retirement corrections. These con-
tributions would not be affected by the decision of some employees
to switch from FERS to CSRS Offset since both types of coverage
include Social Security.

Effects on direct spending (on-budget)
Makeup Contributions to TSP. H.R. 3249 would allow some agen-

cy makeup payments to TSP to be made from a new permanent ap-
propriation. CBO estimates that the portion of makeup contribu-
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tions to the TSP that would be funded from the permanent appro-
priation would be $147 million during the 1998–2003 period.

Makeup Payment of Retirement Contributions. The increase in
agency makeup payments to the CSRDF would be reflected in the
budget both as additional agency outlays and as offsetting receipts
to the CSRDF. As a result, reciepts to the trust fund would in-
crease by $33 million between 1998 and 2003.

Agency Retirement Contributions. The increase in agency retire-
ment contributions under the bill would increase CSRDF receipts
by $14 million during the 1998–2003 period.

Tranfers from the Civil Service Trust Fund to Social Security.
Under H.R. 3249, the CSRDF would be responsible for the payment
of back Social Security payroll taxes for any future retirment cor-
rections. Unlike current law, these corrections would be completely
retroactive and would not be affected by the current limit of 3
years, 3 months, and 15 days. CBO estimates that transfers from
the CSRDF to the Social Security trust fund would total $298 mil-
lion during the 1998–2003 period. Although these transfers are
intragovernmental, the payments would be on-budget and the re-
ceipt of these transfers of funds by Social Security would be off-
budget.

Refunds from CSRDF to Agencies. Agencies would receive a par-
tial refund of their retirement contributions for employees who
have already been restored to FERS but elect to be covered by
CSRS Offset under H.R. 3249. Agencies currently contribute 10.7
percent of employee pay for retirement under FERS rules but only
8.51 percent under CSRS Offset. The difference of 2.2 percent
would be refunded to the agency. These refunds from the CSRDF
to the agencies would amount to $77 million over the 1998–2003
period and would be available to the agencies to be spent for future
CSRDF contributions.

Effects on direct spending (off-budget)
H.R. 3249 would affect offsetting receipts to the Social Security

trust fund in three ways. First, agencies would no longer be respon-
sible for making back payments of Social Security payroll taxes
when correcting coverage errors. This change would reduce receipts
by $34 million between 1998 and 2003. Second, transfers from the
Civil Service trust fund for back taxes on future corrections of cov-
erage errors will increase receipts by $298 million between 1998
and 2003. These transfers would include the $34 million that agen-
cies would be responsible for under current law. Finally, receipts
from ongoing employer Social Security taxes would increase by $20
million over the same period.

Effects on revenues
Employee Retirement Contributions. As with current agency re-

tirement contributions, current employee retirement contributions
would also be affected by the speeding up of retirement coverage
errors corrections and the new retirement coverage elections under
H.R. 3249. The net impact of these effects will decrease employee
contributions to the CSRDF, which are considered receipts, by $4
million during the 1998–2003 period.
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Employee Social Security Taxes. Primarily due to the speeding
up of retirement coverage corrections under H.R. 3249, receipts
from employee Social Security taxes would increase by $20 million
between 1998 and 2003.

Title III
Section 304 of H.R. 3249 would direct the Secretary of State to

provide employees in the Foreign Service Retirement and Disability
System (FSRDS) with an opportunity to switch into the newer For-
eign Service Pension System (FSPS). This open season would be
similar to that currently scheduled to take place starting in July
1998 for employees in CSRS who would like to join FERS. The esti-
mated budgetary impact of Section 304 is shown in the table below.

[By fiscal year, outlays in millions of dollars]

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

SPENDING SUBJECT TO APPROPRIATIONS
Agency retirement contributions .......................... 3 3 3 3 4 4 3 3 2 2
Agency Thrift Savings Plan contributions ........... 1 1 1 1 1 1 1 1 1 1

Total ....................................................... 4 4 4 5 5 5 4 4 3 2

CHANGES IN DIRECT SPENDING
On-budget:

Agency retirement contributions ................. ¥2 ¥2 ¥2 ¥2 ¥2 ¥3 ¥2 ¥2 ¥1 ¥1
Off-budget:

Employer Social Security taxes ................... ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1

Total ....................................................... ¥3 ¥3 ¥3 ¥3 ¥4 ¥4 ¥3 ¥3 ¥2 ¥2

CHANGES IN REVENUES
On-budget:

Employee retirement contributions ............. ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1 ¥1
Off-budget:

Employee Social Security taxes .................. 1 1 1 1 1 1 1 1 1 1

Total ....................................................... 0 0 0 0 0 0 0 0 0 0

TOTAL COST OF TITLE III
Direct spending and revenues ............................ ¥3 ¥3 ¥3 ¥3 ¥4 ¥4 ¥3 ¥3 ¥2 ¥2
All spending and revenues .................................. 1 1 1 1 1 1 1 1 1 1

Note.—Components may not sum to totals because of rounding.

FSRDS employees had a previous opportunity to switch to FSPS
during a six-month open season in 1987. About 17 percent of the
FSRDS employees switched to FSPS during this first open season.
CBO estimates that approximately 325 people—between eight and
nine percent of all FSRDS employees—would switch to FSPS dur-
ing a second open season. This estimate reflects the assumptions
that those employees most interested in switching to FSRDS did so
during the 1987 open season, and that current FSRDS employees
switch at half the rate seen in 1987.

Discretionary Spending. Employer contributions would increase
for those employees who switch to FSPS. Agencies’ retirement con-
tributions for Foreign Service employees are currently 8.51 percent
for FSRDS workers and 18 percent for FSPS workers, so agencies
would contribute an additional 9.5 percent of pay to the Foreign
Service trust fund for employees who switch. In addition, employ-
ees who switch to FSPS would become covered by Social Security,
so agencies would have to contribute 6.2 percent of an employee’s
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pay (up to the maximum taxable salary) to the Social Security
trust funds. Overall, employer retirement contributions would in-
crease by $16 million between 1998 and 2003.

Like FERS employees, FSPS workers may contribute up to 10
percent of their pay to TSP and receive up to 5 percent in matching
government contributions. CBO assumed that employees would
switch to FSPS in part to take fuller advantage of TSP and that
their average TSP contribution would rise from 4 percent (the cur-
rent average for employees in the similar CSRS system) to 7 per-
cent. As a result, switching employees would receive the full 5-per-
cent government match. These matching contributions would cost
$5 million during the 1998–2003 period.

Direct Spending. The increases in agency retirement contribu-
tions—with the exception of TSP contributions—would be reflected
in the budget both as additional agency outlays and as offsetting
receipts to the retirement trust funds. CBO estimates that receipts
to the Foreign Service Retirement and Disability Fund would in-
crease $10 million over the next five years, and that receipts to the
Social Security trust funds would rise by $5 million over the same
period. CBO estimated that the impact of switching employees on
Foreign Service and Social Security benefit outlays would be insig-
nificant between 1998 and 2003.

Revenues. FSRDS employees who switch to FSPS would contrib-
ute 7.5 percent of their pay towards retirement on earnings up to
the Social Security maximum wage level ($68,400 in 1998) and 1.3
percent on earnings over that level. This rate is slightly higher
than the rate for FSRDS, where employees contribute 7 percent of
pay. The allocation of contributions would also change since 6.2
percentage points (of the 7.5) would go to Social Security instead
of the Foreign Service trust fund. This change would shift revenues
from one fund to the other but would have no significant net budg-
etary impact.

Pay-as-you-go considerations: The provisions of H.R. 3249 would
affect on-budget direct spending and revenues and therefore be
subject to pay-as-you-go procedures. The pay-as-you-go procedures
cover only the current year, budget year, and the succeeding four
years. The pay-as-you-go effects of the bill are shown in the follow-
ing table.

SUMMARY OF PAY-AS-YOU-GO EFFECTS
[By fiscal year, in millions of dollars]

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008

Change in outlays ................................... 3 56 163 155 56 33 16 17 22 28 34
Change in receipts .................................. 0 ¥1 ¥1 0 1 0 0 0 ¥1 ¥1 ¥1

Intergovernmental and private-sector impact: H.R. 3249 would
require the government of the District of Columbia and Gallaudet
University to correct errors associated with the incorrect enroll-
ment of employees in certain retirement plans. This requirement is
both an intergovernmental and a private-sector mandate as defined
by UMRA. However, costs associated with those corrections would
be minimal, and only a small number of employees of the District
of Columbia and Gallaudet University have been affected by the er-
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rors addressed by the bill. Consequently, CBO estimates that the
total cost of the mandates would be minimal.

Comparison with other estimates: In October 1997, CBO issued
a pay-as-you-go estimate of the open season provision for CSRS em-
ployees contained in the Treasury and General Government Appro-
priations Act for 1998. CBO’s estimate of the effects of the proposed
open season for Foreign Service employees is based on assumptions
similar to the ones used in that estimate. Specifically, CBO as-
sumed in each instance that employees would switch retirement
systems at half the rate seen in the 1987 open season and that
switching employees would increase their TSP participation by
similar amounts.

Estimate prepared by: Federal cost: Eric Rollins; impact on
State, local, and tribal governments: Leo Lex; impact on the private
sector: Matthew Eyles.

Estimate approved by: Paul N. Van de Water, Assistant Director
for Budget Analysis.

IX. SPECIFIC CONSTITUTIONAL AUTHORITY FOR THIS LEGISLATION

Clauses 1 and 18 of Article 1, Sec. 8 of the Constitution grant
Congress the power to enact this law.

X. COMMITTEE RECOMMENDATION

On March 5, 1998, a quorum being present, the Committee or-
dered the bill, as amended, favorably reported.

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT—105TH
CONGRESS—ROLLCALL

Date: March 5, 1998.
Amendment No. 1.
Description: Amendment in the nature of a substitute.
Offered by: Hon. John L. Mica (FL).
Adopted by voice vote.
Final Passage of H.R. 3249, as amended.
Offered by: Hon. John L. Mica (FL).
Adopted by voice vote.

XI. CONGRESSIONAL ACCOUNTABILITY ACT; PUBLIC LAW 104–1;
SECTION 102(b)(3)

The amendments made by H.R. 3249 will apply to employees and
former employees of the legislative branch who participate (or
should participate) in the Federal retirement systems to the same
extent as it applies to other participating employees.

XII. UNFUNDED MANDATES REFORM ACT; PUBLIC LAW 104–4;
SECTION 423

H.R. 3249, as amended, would require both the government of
the District of Columbia and Gallaudet University to correct retire-
ment coverage errors affecting employees who participate in the
Federal retirement systems. This is both an intergovernmental and
a private-sector mandate as defined by the Unfunded Mandates Re-
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form Act. CBO estimates that the total cost of the mandates would
be minimal.

XIII. FEDERAL ADVISORY COMMITTEE ACT (5 U.S.C. APP.) SECTION
5(b)

The Committee finds that the legislation does not establish or
authorize establishment of an advisory committee within the defi-
nition of 5 U.S.C. App., Section 5(b).

XIV. CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, exist-
ing law in which no change is proposed is shown in roman):

SECTION 210 OF THE SOCIAL SECURITY ACT

DEFINITION OF EMPLOYMENT

SEC. 210. For the purposes of this title—

Employment

(a) The term ‘‘employment’’ means any service performed after
1936 and prior to 1951 which was employment for the purposes of
this title under the law applicable to the period in which such serv-
ice was performed, and any service, of whatever nature, performed
after 1950 (A) by an employee for the person employing him, irre-
spective of the citizenship or residence of either, (i) within the
United States, or (ii) on or in connection with an American vessel
or American aircraft under a contract of service which is entered
into within the United States or during the performance of which
and while the employee is employed on the vessel or aircraft it
touches at a port in the United States, if the employee is employed
on and in connection with such vessel or aircraft when outside the
United States, or (B) outside the United States by a citizen or resi-
dent of the United States as an employee (i) of an American em-
ployer (as defined in subsection (e) of this section), or (ii) of a for-
eign affiliate (as defined in section 3121(l)(6) of the Internal Reve-
nue Code of 1986 of an American employer during any period for
which there is in effect an agreement, entered into pursuant to sec-
tion 3121(l) of such Code, with respect to such affiliate, or (C) if it
is service, regardless of where or by whom performed, which is des-
ignated as employment or recognized as equivalent to employment
under an agreement entered into under section 233; except that, in
the case of service performed after 1950, such term shall not in-
clude—

(1) * * *

* * * * * * *
(5) Service performed in the employ of the United States or any

instrumentality of the United States, if such service—
(A) * * *

* * * * * * *
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(H) service performed by an individual—
(i) on or after the effective date of an election by

such individual, under section 301 of the Federal Em-
ployees’ Retirement System Act of 1986, section 307 of
the Central Intelligence Agency Retirement Act (50
U.S.C. 2157), or the Federal Employees’ Retirement
System Open Enrollment Act of 1997 to become sub-
ject to the Federal Employees’ Retirement System pro-
vided in chapter 84 of title 5, United States Code, øor¿

(ii) on or after the effective date of an election by
such individual, under regulations issued under sec-
tion 860 of the Foreign Service Act of 1980, to become
subject to the Foreign Service Pension System pro-
vided in subchapter II of chapter 8 of title I of such
Actø;¿, or

(iii)(I) described in section 111(a)(3) of the Federal
Retirement Coverage Corrections Act, on or after the ef-
fective date of an election (or deemed election) by such
individual under section 111(b)(2) of such Act,

(II) described in section 131(a)(1) of such Act, on or
after the effective date of an election (or deemed elec-
tion) by such individual under subsection (b)(2) or
(c)(1) of section 131 of such Act, or

(III) described in section 151(a) of such Act, on or
after the effective date of an election (or deemed elec-
tion) by such individual under subsection (b)(2) or
(c)(1) of section 151 of such Act;

* * * * * * *

SECTION 3121 OF THE INTERNAL REVENUE CODE OF
1986

SEC. 3121. DEFINITIONS.
(a) * * *
(b) EMPLOYMENT.—For purposes of this chapter, the term ‘‘em-

ployment’’ means any service, of whatever nature, performed (A) by
an employee for the person employing him, irrespective of the citi-
zenship or residence of either, (i) within the United States, or (ii)
on or in connection with an American vessel or American aircraft
under a contract of service which is entered into within the United
States or during the performance of which and while the employee
is employed on the vessel or aircraft it touches at a port in the
United States, if the employee is employed on and in connection
with such vessel or aircraft when outside the United States, or (B)
outside the United States by a citizen or resident of the United
States as an employee for an American employer (as defined in
subsection (h)), or (C) if it is service, regardless of where or by
whom performed, which is designated as employment or recognized
as equivalent to employment under an agreement entered into
under section 233 of the Social Security Act; except that such term
shall not include—
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(1) * * *

* * * * * * *
(5) service performed in the employ of the United States or

any instrumentality of the United States, if such service—
(A) * * *

* * * * * * *
(H) service performed by an individual—

(i) on or after the effective date of an election by
such individual, under section 301 of the Federal Em-
ployees’ Retirement System Act of 1986, section 307 of
the Central Intelligence Agency Retirement Act (50
U.S.C. 2157), or the Federal Employees’ Retirement
System Open Enrollment Act of 1997 to become sub-
ject to the Federal Employees’ Retirement System pro-
vided in chapter 84 of title 5, United States Code, øor¿

(ii) on or after the effective date of an election by
such individual, under regulations issued under sec-
tion 860 of the Foreign Service Act of 1980, to become
subject to the Foreign Service Pension System pro-
vided in subchapter II of chapter 8 of title I of such
Actø;¿, or

(iii)(I) described in section 111(a)(3) of the Federal
Retirement Coverage Corrections Act, on or after the ef-
fective date of an election (or deemed election) by such
individual under section 111(b)(2) of such Act,

(II) described in section 131(a)(1) of such Act, on or
after the effective date of an election (or deemed elec-
tion) by such individual under subsection (b)(2) or
(c)(1) of section 131 of such Act, or

(III) described in section 151(a) of such Act, on or
after the effective date of an election (or deemed elec-
tion) by such individual under subsection (b)(2) or
(c)(1) of section 151 of such Act;

* * * * * * *

TITLE 5—UNITED STATES CODE

* * * * * * *

PART III—EMPLOYEES

* * * * * * *

Subpart G—Insurance and Annuities

* * * * * * *

CHAPTER 83—RETIREMENT

* * * * * * *
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SUBCHAPTER III—CIVIL SERVICE RETIREMENT

* * * * * * *

§ 8348. Civil Service Retirement and Disability Fund
(a) There is a Civil Service Retirement and Disability Fund. The

Fund—
(1) * * *
(2) is made available, subject to such annual limitation as

the Congress may prescribe, for any expenses incurred by the
Office in connection with the administration of this chapter,
chapter 84 of this title, and other retirement and annuity
østatutes;¿ statutes (including the provisions of the Federal Re-
tirement Coverage Corrections Act that relate to this sub-
chapter); and

(3) is made available, subject to such annual limitation as
the Congress may prescribe, for any expenses incurred by the
Merit Systems Protection Board in the administration of ap-
peals authorized under sections 8347(d) and 8461(e) of this
øtitle.¿ title and the Federal Retirement Coverage Corrections
Act.

* * * * * * *

CHAPTER 84—FEDERAL EMPLOYEES’ RETIREMENT
SYSTEM

* * * * * * *

SUBCHAPTER III—THRIFT SAVINGS PLAN

* * * * * * *

§ 8432. Contributions
(a) * * *

* * * * * * *
(h) No transfers or contributions may be made to the Thrift Sav-

ings Fund except as provided in this chapter or section 8351 of this
øtitle.¿ title or the Federal Retirement Coverage Corrections Act.

* * * * * * *

§ 8437. Thrift Savings Fund
(a) There is established in the Treasury of the United States a

Thrift Savings Fund.
(b) The Thrift Savings Fund consists of the sum of all amounts

contributed under section 8432 of this title and all amounts depos-
ited under section 8479(b) of this title, increased by the total net
earnings from investments of sums in the Thrift Savings Fund or
reduced by the total net losses from investments of the Thrift Sav-
ings Fund, and reduced by the total amount of payments made
from the Thrift Savings Fund (including payments for administra-
tive øexpenses).¿ expenses), as well as contributions under the Fed-
eral Retirement Coverage Corrections Act (and lost earnings made
up under such Act).

* * * * * * *
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(d) Administrative expenses incurred to carry out this subchapter
(including the provisions of the Federal Retirement Coverage Cor-
rections Act that relate to this subchapter) and subchapter VII of
this chapter shall be paid first out of any sums in the Thrift Sav-
ings Fund forfeited under section 8432(g) of this title and then out
of net earnings in such Fund.

* * * * * * *

SECTION 860 OF THE FOREIGN SERVICE ACT OF 1980

SEC. 860. TRANSITION PROVISIONS.—The Secretary of State shall
issue regulations providing for the transition from the Foreign
Service Retirement and Disability System to the Foreign Service
Pension System in a manner comparable to the transition of em-
ployees subject to subchapter III of chapter 83 of title 5, United
States Code (the Civil Service Retirement System), to the Federal
Employees’ Retirement System. The Secretary of State shall, in ad-
dition, issue regulations providing for an election for coverage under
the Foreign Service Pension System for employees covered under the
Foreign Service Retirement and Disability System comparable to the
election provided for by the Federal Employees’ Retirement System
Open Enrollment Act of 1997. For this and related purposes, ref-
erences made to participation in subchapter III of chapter 83 of
title 5, United States Code (the Civil Service Retirement System),
the Social Security Act, and the Internal Revenue Code of 1986
shall be deemed to refer to participation in the Foreign Service
Pension System or the Foreign Service Retirement and Disability
System, as appropriate.
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XV. APPENDIX

COMMITTEE ON INTERNATIONAL RELATIONS,
Washington, DC, March 6, 1998.

Hon. DAN BURTON,
Chairman, Committee on Government Reform and Oversight, House

of Representatives.
DEAR MR. CHAIRMAN: I understand that the Committee on Gov-

ernment Reform and Oversight has marked up legislation, H.R.
3249, relative to the Federal Employee Retirement System.

This bill contains two items within the jurisdiction of the Com-
mittee on International Relations under Rule X of the Rules of the
House of Representatives.

The first item, section 301, extends the same rights to Foreign
Service employees as is extended, elsewhere in the bill, to Civil
Service employees to a correction and ‘‘make-whole treatment’’ if
they were placed in an incorrect retirement system. This provision
was contained in the bill upon its introduction.

The second item, section 304, provides an ‘‘open season’’ to
change from ‘‘old’’ to ‘‘new’’ retirement systems for Foreign Service
employees that is comparable to that provided for Civil Service em-
ployees under the Federal Employees’ Retirement System Open
Enrollment Act of 1997. It was adopted during your Committee’s
consideration of the bill.

The Committee on International Relations applauds these provi-
sions, which provide similar treatment for Foreign Service and
Civil Service employees where, as here, it is appropriate. We appre-
ciate the courtesy extended by the Committee on Government Re-
form and Oversight in our discussions concerning this legislation.

Although our Committee might have sought a referral of this leg-
islation, since appropriate language has been included already, we
see no reason to act, and therefore will not seek a sequential refer-
ral, without prejudice to our continuing jurisdiction over the For-
eign Service Act and foreign service retirement matters, as pro-
vided in the Rules and Precedents of the House.

I respectfully request that you print a copy of this letter in the
Report of the Committee on Government Reform and Oversight on
this bill.

With best wishes,
Sincerely,

BENJAMIN A. GILMAN, Chairman.

Æ
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