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LETTER OF TRANSMITTAL

DEAR MR. SPEAKER: At several points during a Committee inves-
tigation into the circumstances surrounding the planned relocation
of the Federal Communications Commission to the Portals office
complex, the Committee sought certain records from Mr. Franklin
L. Haney, whose company is a general partner in the Portals part-
nership.

Despite more than five months of repeated attempts to obtain
Mr. Haney’s cooperation, Mr. Haney refused to provide the records
voluntarily, forcing the Subcommittee on Oversight and Investiga-
tions to authorize the issuance of subpoenas duces tecum to Mr.
Haney and three related companies under his control. Mr. Haney
did not dispute that he had possession or control over all of the
subpoenaed documents, but he nonetheless failed to produce any
responsive documents on the subpoena return date—even after his
meritless objections concerning pertinency, attorney-client privi-
lege, and confidentiality as to some of the documents were heard
and overruled by the Subcommittee, in the presence of Mr. Haney’s
attorney, at an open Subcommittee meeting on June 17, 1998.

Given his willful refusal to comply with the subpoenas and the
Subcommittee’s rulings on his objections, the Subcommittee pro-
ceeded to find Mr. Haney in contempt and reported the matter to
the Full Committee for appropriate action. On June 24, 1998, the
Full Committee met in open session to consider the Subcommittee
contempt report, and voted to adopt and submit the enclosed report
to the House of Representatives with a recommendation that the
full House cite Mr. Haney for contempt and refer the matter to the
designated U.S. Attorney for prosecution under the Federal crimi-
nal contempt statute.

Three weeks after the Full Committee action, Mr. Haney re-
versed his position and agreed to produce all documents responsive
to the subpoenas. Mr. Haney’s subsequent production of records to
the Committee appears to meet his obligation of full compliance.
Accordingly, I have no present intention of bringing this privileged
report and accompanying resolution before the House. I nonethe-
less believe it is important that this Committee report, including
the additional and minority views, be filed with the House, so that
it may serve as useful precedent in future disputes with private or
governmental parties concerning the prerogative of the Committees
of the House to require the production of information pertinent to
a lawful congressional investigation.

Sincerely,
Tom BLILEY, Chairman,
Committee on Commerce, U.S. House of Representatives.

(I1D)
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Mr. BLILEY, from the Committee on Commerce,
submitted the following

REPORT
together with

ADDITIONAL AND MINORITY VIEWS

INTRODUCTION

After five months of attempting to gain documents and other in-
formation voluntarily, the Subcommittee on Oversight and Inves-
tigations of the Committee on Commerce voted on April 30, 1998,
to authorize the issuance of subpoenas in furtherance of the Com-
mittee’s investigation into the circumstances surrounding the
planned relocation of the Federal Communications Commission
(FCC) to the Portals—a relocation that has become embroiled in
controversy over the possible use of improper or illegal influence by
certain key figures in the $400 million deal. Pursuant to that au-
thorization, Commerce Committee Chairman Tom Bliley signed
and had served, on June 4, 1998, four subpoenas demanding that
Franklin L. Haney—whose company Tower Associates II, Inc., is a
general partner in the partnership that owns the Portals build-
ings—and three companies under his control produce specified doc-
uments before the Subcommittee at its business meeting on June
17, 1998.

In the cover letter accompanying these subpoenas, Chairman Bli-
ley stated that Mr. Haney would be given an opportunity to raise
any legal objections he may have to the subpoenas and have them
ruled upon at that time by the Subcommittee, but that he should
be prepared to comply on June 17, under threat of contempt, with
the rulings on those objections. Chairman Bliley also stated that
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Mr. Haney should provide his formal legal objections to the subpoe-
nas, in writing, by noon on June 9, 1998, including a document-spe-
cific log of any material being withheld on grounds of attorney-cli-
ent privilege. Mr. Haney failed to meet that deadline. Approxi-
mately one hour before the scheduled business meeting on June 17,
the Committee received a letter from Mr. Haney’s attorney setting
forth his client’s legal objections to each category of subpoenaed
documents, but failing to include any privilege log. The objections
focused on issues of pertinency, attorney-client privilege, and attor-
ney-client confidentiality, which were similar to the general objec-
tions the Committee had received in response to its numerous vol-
untary attempts to secure documents from Mr. Haney since Decem-
ber of last year.

After debate and due consideration of these objections, and based
on legal counsel provided by the Congressional Research Service,
the House General Counsel’s Office, and Committee counsel, the
Subcommittee overruled all of Mr. Haney’s objections. When Mr.
Haney’s attorney stated that his client would not comply at that
time with the Subcommittee’s ruling, the Subcommittee proceeded
to hold Mr. Haney in contempt of Congress, and directed the Sub-
committee chairman to report and refer the matter to the full Com-
mittee.

Mr. Haney’s refusal to produce the subpoenaed documents is
without legitimate basis and is a direct affront to the lawful inves-
tigative functions of Congress. The House of Representatives must
not permit such defiance to go unchallenged or unpunished. To do
so not only would undermine this particular investigation into the
Portals, but also would set a damaging precedent for other ongoing
or future oversight by House committees by sending a signal to
would-be obstructionists that the House will not act to enforce its
constitutional rights to obtain all information pertinent to its law-
ful investigations. Upon adoption by the Commerce Committee and
the House, this report and resolution would direct the Speaker to
certify and refer the matter to the U.S. Attorney for the District
of Columbia for prosecution in accordance with the statutory provi-
sion for contempt of Congress, 2 U.S.C. §192. That offense carries
a sentence of no less than one month and no more than one year
in prison, plus fines up to $100,000.

FaActs, BACKGROUND, AND CHRONOLOGY

THE COMMITTEE’S INQUIRY INTO THE FCC’S PLANNED MOVE TO THE
PORTALS

In October 1997, Business Week reported, in a detailed investiga-
tive account, about certain troubling circumstances surrounding
the planned relocation of the FCC to the Portals—entitled “Did
Gore Open A Door? A friend of Al, a sweet real estate deal from
the feds, and a $230,000 campaign contribution.” In particular, the
article suggested that, at the request of Mr. Haney and his part-
ners, there were significant and uncommon changes made in 1996
to the Portals lease with the General Services Administration
(GSA). The article also suggested that the FCC dropped its long-
standing and vigorous opposition to the move after Mr. Haney be-
came involved in the project in the Fall of 1995. The article quoted
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a lawyer involved in the negotiations as stating: “It was remark-
able. They [the FCC] were adamantly opposed, and then suddenly,
boom, in early 1996, they were for it.” The article described Mr.
Haney as a Tennessee real estate developer and a “longtime friend
of Vice-President Al Gore and his family,” who—one month after
closing the deal with GSA and joining the Portals partnership—
“contributed $230,000 to the Democratic National Committee and
five state Democratic parties.”

Several weeks after the publication of this article, and while pur-
suing an unrelated oversight matter involving the Department of
Energy, Committee staff was told by Mr. Bernie Wunder, former
managing partner of the lobbying firm Wunder, Knight, Levine,
Thelen & Forscey (the Firm), that one of its top partners—lawyer/
lobbyist Peter Knight, who served as campaign manager for the
1996 Clinton-Gore Re-Election Committee—billed and received in
early 1996 a $1 million “performance” payment from an unnamed
client for certain work performed in 1995. Subsequently, in a Time
magazine article, Mr. Haney acknowledged that he had paid Mr.
Knight a fee of $1 million for, according to the magazine, “general
legal work on the [Portals] project.” However, Mr. Haney and Mr.
Knight now both claim that the $1 million fee was for roughly a
dozen different projects, including the Portals, over a three-year
time period commencing in June of 1995 and ending this year.

After the Time magazine article appeared, Committee staff at-
tempted to contact Mr. Haney on several occasions to confirm
whether he was the source of the $1 million payment and, if so, for
what services the payment was made, but Mr. Haney did not re-
spond to these repeated inquiries. Because of Mr. Haney’s failure
to respond to the Committee’s informal overtures, on November 7,
1997, Commerce Committee Chairman Tom Bliley and Subcommit-
tee Chairman Joe Barton sent the first of several letters to Mr.
Haney requesting information about these allegations. In particu-
lar, the chairmen referred to and repeatedly quoted from the Busi-
ness Week and Time articles, and then stated: “If you paid Mr.
Knight $1 million in one lump sum as a performance fee [on the
Portals], we would have serious questions about the services for
which you were paying Mr. Knight on this federal contract, which
involves an agency within the Committee’s oversight responsibil-
ities.” In a subsequent letter explaining further the Committee’s in-
terest in this matter, the chairmen told Mr. Haney’s attorney that
“[t]his Committee has both the right and the duty to inquire as to
whether this planned relocation is being conducted to further the
efficient and effective execution of the FCC’s statutory responsibil-
ities, or whether the relocation has been influenced by other, less
legitimate considerations.” (Copies of all correspondence between
the Committee and Franklin L. Haney are appended to the end of
this report.)

While Mr. Haney produced a limited number of documents in re-
sponse to the initial request for information,! he subsequently has
refused to provide any further information, whether in the form of
documents, responses to written questions, a staff interview, or

1Specifically, Mr. Haney produced a copy of the $1 million check, the invoices received from
the Firm, the engagement letter between Mr. Haney and the Firm, and several documents re-
flecting his personal communications with the FCC on the Portals matter.
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even a log of those documents being withheld from the Committee
and the grounds therefor. These refusals have been blanket ones,
without any serious attempts by Mr. Haney at even partial compli-
ance or compromise, and without any recognition of the rights of
Congress to such information. Mr. Haney also refused to consent
to Mr. Knight and other individuals employed by the Firm provid-
ing certain documents or being interviewed by Committee staff,
even on non-privileged matters, by invoking broad client confiden-
tiality restrictions.2

Because of the Subcommittee’s inability to gather information
voluntarily from key individuals with knowledge of the events in
question, the Subcommittee voted on April 30, 1998, to authorize
subpoenas for documents and testimony on this matter. Pursuant
to that vote, four subpoenas were served upon Mr. Haney on June
4, 1998, requiring the production on June 17 of certain categories
of documents within his possession or custody or that of the three
companies under his control.3 Most of the documents covered by

2The Firm’s documents ultimately were obtained on June 17 and June 18, 1998, following the
service of a subpoena on the Firm’s managing partner and the Subcommittee’s overruling of the
objections raised by the Firm on Mr. Haney’s behalf. The fact that the Firm agreed at the Sub-
committee’s June 17 meeting to produce the subpoenaed documents in its possession does not,
however, relieve Mr. Haney of his independent duty to produce all responsive documents in his
own possession, especially given the lack of any evidence that Mr. Haney’s document production
would be or is co-extensive with the Firm’s production.

3Mr. Haney previously had refused to comply with similar document subpoenas served upon
him on May 13, 1998, contending that “[bloth the House rules and the caselaw interpreting the
contempt statute require the return of the subpoena be made to a duly convened committee [as
opposed to the Committee offices], which may consider the objections of the witness and rule
thereon, thereby providing the due process to which he is entitled in determining whether his
compliance is lawfully required.”

After consulting with the House Parliamentarian and the House General Counsel, and review-
ing past practices of this and other committees of the House, the Committee determined that
this procedural objection was without merit. There is no requirement, in the House rules or else-
where, that subpoenas be returnable to a “duly convened committee.” Nonetheless, to expedite
production of the documents and to satisfy Mr. Haney’s demand for “due process,” on June 4,
1998, Chairman Bliley signed and had served new subpoenas returnable to a Subcommittee
meeting at 10:30 a.m. on June 17, 1998. By cover letter of June 4, Chairman Bliley informed
Mr. Haney that the Subcommittee would convene at that time to consider his legal objections
and rule thereon, precisely as requested by Mr. Haney’s counsel. Chairman Bliley also stated,
as noted above, that Mr. Haney should provide his formal legal objections to the subpoenas, in
writing, by noon on June 9, 1998, including a document-specific log of any material being with-
held on grounds of attorney-client privilege.

Mr. Haney failed to meet this deadline. Instead, on June 16, 1998, the day before the Sub-
committee was to meet, Mr. Haney’s counsel sent another letter to Chairman Bliley in which
he suggested, for the first time, that the Subcommittee needed to convene a hearing, rather than
a meeting, so that the “rules and procedures governing committee hearings will apply.” He did
not specify which rules and procedures he was referring to, nor did he provide any explanation
as to how such rules and procedures would benefit his client. Finally, he demanded that the
Chairman “provide us with the details of the procedure to be followed on June 17, 1998. Once
we have the details of such procedure, we will then be able to interpose Mr. Haney’s objections
to the Subcommittee’s subpoenas in a way that provides for their mature consideration by Sub-
committee members before a quorum meets to address any issues thus raised.”

However, after consulting again with the House Parliamentarian and the House General
Counsel, the Committee determined that there was nothing procedurally defective with respect
to the June 4, 1998 subpoenas or the June 17, 1998 business meeting format. Indeed, Mr.
Haney’s interpretation would imply that all congressional information-gathering must take place
in a formal hearing setting—an interpretation that would be completely inconsistent with long-
standing congressional practice and would, as a practical matter, be highly disruptive to the ef-
fective performance of Congress’ constitutional legislative and oversight responsibilities. The
Committee also notes that, to the extent that Mr. Haney’s process concern focused on the exist-
ence of a quorum of the Subcommittee, Mr. Haney’s counsel was specifically advised the day
before the meeting that a quorum of the Subcommittee was necessary to conduct any business
and would be present to consider Mr. Haney’s objections to the subpoenas—and that, in fact,
the Committee’s rules require a larger quorum of members for meetings than they do for hear-
ings. Mr. Haney’s counsel did not, at that time or any time thereafter, raise any further, specific
procedural questions or concerns.

Furthermore, Mr. Haney’s attempt to dictate the format, process and sequence of a congres-
sional investigation is utterly without foundation. Mr. Haney had no right to demand a meeting,
much less a hearing, of the Subcommittee. Nonetheless, having been given an unprecedented
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the subpoenas had been requested previously by the Committee,
and on more than one occasion over the prior six months, without
success. Furthermore, as noted earlier, Mr. Haney ignored Chair-
man Bliley’s request for written legal objections and a privilege log
by June 9, waiting until the morning of the Subcommittee meeting
to produce a cursory two-page list of objections without any sup-
porting legal memorandum, analysis, or privilege log.

At the Subcommittee meeting on the subpoena return date,
Chairman Barton explained in detail the scope of the Committee’s
investigation in his preliminary statement:

As the Members are aware, since last November, the
Committee has been conducting an investigation into the
planned relocation of the Federal Communications Com-
mission to the Portals, including the circumstances sur-
rounding the lease arrangements for the FCC head-
quarters and the FCC’s decision-making with regard to the
move, the efforts of Franklin L. Haney and his representa-
tives to influence those lease arrangements or the FCC’s
decision-making, and the circumstances surrounding a $1
million payment from Franklin L. Haney—a general part-
ner in the Portals—to Peter Knight for services related in
part or whole to the Portals.

Following Chairman Barton’s remarks, Mr. Haney’s attorney was
given the opportunity to explain his client’s legal objections, and
was questioned about them by Subcommittee members for more
than one hour. During that questioning, Mr. Haney’s attorney ad-
mitted that his client was withholding non-privileged documents
relating to the Portals project and the services performed by Mr.
Knight for the $1 million fee,4 and unequivocally stated that his cli-
ent would not provide a privilege log for any of the allegedly privi-
leged documents being withheld from the Subcommittee. After the
members exhausted their questioning of Mr. Haney’s counsel, Mr.
Burr moved to overrule all of Mr. Haney’s objections and order full
compliance with the subpoenas. That motion was fully debated and
approved by the Subcommittee on a 9-6 vote.

Following the overruling of his objections, Chairman Barton or-
dered Mr. Haney to comply with the Subcommittee’s ruling, but

opportunity to appear personally before the Subcommittee, as requested by his counsel’s letter
of May 20, Mr. Haney chose to ignore the deadline set by the Chairman and raise a new proce-
dural objection at the last minute. As the Supreme Court has remarked with respect to similar
gamesmanship, “[sJuch a patent evasion of the duty of one summoned to produce papers before
El congressional committee cannot be condoned.” United States v. Bryan, 339 U.S. 323, 333
1950).

4Mr. Haney’s counsel stated that, because of his procedural questions about the June 17 meet-
ing, he did not believe that his client was under any compulsion to comply with the subpoenas
on the return date, even for admittedly pertinent and non-privileged documents. While Mr.
Haney’s counsel did agree to produce, at some unspecified future time, non-privileged documents
relating to the Portals project, this commitment did not and should not affect the determination
of contempt, especially in light of Mr. Haney’s defiant refusal to provide all other responsive
records and his failure to date to provide the Committee with any of these non-privileged docu-
ments. As the Supreme Court has made clear, the act of contempt occurs when there is a willful
refusal to produce the subpoenaed documents on the subpoena return date. See United States
v. Bryan, 339 U.S. 323, 330 (1950) (“[Wlhen the Government introduced evidence in this case
that respondent had been validly served with a lawful subpoena directing her to produce records
within her custody and control, and that on the day set out in the subpoena she intentionally
failed to comply, it made out a prima facie case of wilful default.”); see also Quinn v. United
States, 349 U.S. 155, 165-66 (1955). There is no question that Mr. Haney’s actions have laid
the presdicate for a referral and prosecution for criminal contempt under 2 U.S.C. §192. Quinn,
349 U.S. at 166.
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Mr. Haney, through his counsel, refused to commit to a course of
compliance—even though he was specifically advised that such re-
fusal could lead to his being held in contempt of Congress by the
Subcommittee at that time (consistent with Chairman Bliley’s June
4 letter to Mr. Haney).5 Mr. Haney’s counsel then was dismissed
from the witness table, and the Subcommittee proceeded to consid-
eration of a resolution to hold Mr. Haney in contempt. After full
debate by the members, the resolution was approved on a 9-7 vote.

AUTHORITY AND LEGISLATIVE PURPOSE

Mr. Haney did not contest the authority and valid legislative
purpose of the investigation either at the Subcommittee meeting or
in his written objections filed on June 17—in fact, his counsel con-
ceded during questioning that this Committee had the right to in-
quire into the stated subject matter of the investigation. Nonethe-
less, in earlier correspondence relating to the Committee’s vol-
untary requests for information, Mr. Haney’s attorney did raise
questions about the jurisdiction of this Committee to investigate
the circumstances surrounding the Commission’s planned reloca-
tion to the Portals. Accordingly, a brief discussion of the Commit-
tee’s authority to investigate this matter is in order, even though
jurisdictional objections were not raised in response to the subpoe-
nas themselves.

As the Subcommittee chairman stated during his preliminary
statement at the June 17 business meeting, and in the presence of
Mr. Haney’s counsel: “Our jurisdiction to investigate [these] mat-
ters is clear, since it is concurrent with the jurisdiction of the full
Committee, which is the authorizing committee for the FCC and is
charged with oversight of the agency’s ‘organization and oper-
ations’” (quoting Rule X, Clause 2(b)(1) of the U.S. House of Rep-
resentatives). While this Committee does not have primary juris-
diction over GSA, it certainly does have the right to inquire into
GSA actions that affect the “organization and operations” of the
Commission. Indeed, this Committee has in the past held hearings
on GSA actions involving the Commission and other agencies with-
in the Committee’s jurisdiction. ® Accordingly, the jurisdiction of the
1Committee to investigate this matter is not subject to credible chal-
enge.

With respect to a valid legislative purpose, the Subcommittee
chairman addressed that issue at the June 17 meeting as well,
stating:

[W]e are not here to make allegations of wrongdoing
against any party. Rather, we are here to reaffirm the

5Chairman Bliley’s June 4 letter to Mr. Haney contained the following explicit warning:

Finally, please be advised that, should the Subcommittee overrule your objections to the
subpoenas at its meeting, you will be ordered to comply with them immediately. If you
do not do so, the Subcommittee—with my full backing—will proceed immediately, at
that same meeting, to consideration of a resolution to hold you in contempt and to refer
the matter to the full Committee with a recommendation for similar action. Once such
a contempt finding is made by the Subcommittee, it cannot be cured by subsequent
compliance. Thus, to avoid being held in contempt of Congress and ultimately pros-
ecuted therefor, you must bring all the subpoenaed documents to the Subcommittee on
June 17, and be prepared to comply at that time with any adverse ruling on your objec-
tions.
6The Committee’s views on the jurisdictional question also were explained fully to Mr.
Haney’s counsel in a November 21, 1997 letter from Chairman Bliley.
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Subcommittee’s right to obtain all information relevant to
our inquiry, so that we can answer these outstanding
questions, make informed judgments about whether mis-
conduct has occurred, and if so, what legislative actions
may be necessary to correct it or prevent its reoccurrence.
For example, we may need to make or recommend statu-
tory changes in the [FCC]’s administrative structure or the
powers and duties of the Chairman and the Managing Di-
rector, or [take] more specific Portals-related actions.

Given Chairman Barton’s remarks and the lack of any objection on
this ground by Mr. Haney, there is no basis upon which to chal-
lenge the Committee’s legislative purpose in conducting this over-
sight project.

THE SUBPOENAED DOCUMENTS

The subpoenas to Mr. Haney and his three companies—Tower
Associates II, Inc., the Franklin L. Haney Company, and Building
Finance Company of Tennessee—seek identical categories of docu-
ments, as follows:

(1) All records that relate to Franklin L. Haney’s or the
Franklin L. Haney Companies’ retention or hiring of, or
the decision to retain or hire, Peter Knight, WKLTF, or
James Sasser for counsel or services regarding the Portals
or the relocation of the FCC.

(2) All records that relate to any payments or fees made
to James Sasser for services, efforts, lobbying, or other
work undertaken or provided regarding the Portals or the
relocation of the FCC, from January 1, 1994, through the
present, including but not limited to all bills or invoices
submitted by any of the foregoing.

(3) All records that relate to the services, efforts, lobby-
ing, or other work undertaken or provided, or to be under-
taken or provided, by Peter Knight, WKLTF, or James
Sasser regarding the Portals or the relocation of the FCC.

(4) All records that relate to the services, efforts, lobby-
ing, or other work undertaken or provided, or to be under-
taken or provided, by Peter Knight, WKLTF, or any other
person or entity for the $1 million fee billed to the Frank-
lin L. Haney Company in January 1996.

(5) All records that relate to the $1 million fee billed by
Peter Knight and/or WKLTF to the Franklin L. Haney
Company in January 1996, not produced in response to the
above request.

(6) All records that relate to any fee arrangement with
Peter Knight, WKLTF, or James Sasser for work under-
taken or provided, or to be undertaken or provided, by any
of the foregoing regarding the Portals or the relocation of
the FCC, including but not limited to all records that re-
late to the nature, negotiation, agreement, billing, pay-
ment, structure, purpose, or allocation of such fee arrange-
ment.

(7) All records that relate to any contact, communication,
understanding, or agreement (whether written, electronic,
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or oral) between any two or more of the following individ-
uals or entities regarding the Portals or the relocation of
the FCC: (i) Peter Knight; (ii)) WKLTF; (iii) James Sasser;
@iv) former FCC Chairman Reed Hundt, or any other offi-
cial or employee at the FCC; (v) the Office of the Commis-
sioner, Public Building Service, General Services Adminis-
tration (GSA), or any official or employee thereof; (vi) the
Office of the GSA Administrator, or any official or em-
ployee thereof; (vii) the Office of the GSA Regional Admin-
istrator for the National Capital Region, or any official or
employee thereof; (viii) the Office of General Counsel,
GSA, or any official or employee thereof; (ix) Robert Peck;
(x) the Executive Office of the President (including but not
limited to the Office of the Vice President), or any official
or employee thereof; (xi) Franklin L. Haney; (xii) John
Wagster; (xiii) T.J. Mancuso; or (xiv) any one or more of
the Franklin L. Haney Companies.

(8) All warranties and certifications that relate to the
Portals and that are executed, signed, or co-signed under
the provisions of 41 U.S.C. §254(a) (or any other similar
statute or regulation governing contingent fee representa-
tions) by Franklin L. Haney, any one or more of the
Franklin L. Haney Companies, Parcel 49C Limited Part-
nership, or any other company or partnership in which
Franklin L. Haney or any one or more of the Franklin L.
Haney Companies have a financial interest, and all
records that relate to any such warranty or certification.

(9) All records that relate to the negotiation of the sup-
plemental lease agreements signed by Parcel 49C Limited
Partnership and GSA in January and March of 1996.

(A copy of each subpoena is appended to the end of this report.)

As is evident from those descriptions, all of the requests relate
directly to the involvement of Mr. Haney or his representatives in
the Portals matter, or to the $1 million fee from Mr. Haney to Mr.
Knight.

OBJECTIONS TO THE SUBPOENAS BY MR. HANEY
A. CLAIMS REGARDING PERTINENCY OF DOCUMENT REQUESTS

Mr. Haney has made several pertinency objections to the subpoe-
nas, which will be addressed in turn below, following a brief discus-
sion of the scope and nature of the pertinency requirement with re-
spect to congressional investigations.

The federal contempt statute, 2 U.S.C. §192, provides that a
committee’s questions or subpoena requests must be “pertinent to
the subject under inquiry.” In determining matters of pertinency,
the courts have required only that the specific inquiries or docu-
ment requests be reasonably related to the subject matter under in-
vestigation. Sinclair v. United States, 279 U.S. 263, 279 (1929);
Ashland Oil, Inc. v. FTC, 409 F.Supp. 297, 305 (D.D.C. 1976). As
the American Law Division of the Congressional Research Service
stated in its recent memorandum to the Committee on the validity
of the Haney subpoenas:
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Because of the breadth of congressional investigations,
the courts have long recognized that pertinency in the leg-
islative context is broader than that of relevance under the
law of evidence. “A judicial inquiry relates to a case, and
the evidence to be admissible must be measured by the
narrow limits of the pleadings. A legislative inquiry antici-
pates all possible CASES which may arise thereunder and
the evidence must be responsive to the scope of the inquiry
which generally is very broad.” Townsend v. United States,
95 F.2d 252, 261 (D.C.Cir.), cert. denied, 303 U.S. 664
(1938) (emphasis in original).

Memorandum from Morton Rosenberg, Specialist in American Pub-
lic Law, the American Law Division, Congressional Research Serv-
ice, to the Honorable Tom Bliley, Chairman of the House Commit-
tee on Commerce, and the Honorable Joe Barton, Chairman of the
Subcommittee on Oversight and Investigations, dated June 16,
1998, at 10 [hereinafter referred to as “the CRS Memorandum”]. (A
copy of this memorandum is appended to the end of this report.)

As the above makes clear, pertinency is not a rigid concept, but
rather is one that is flexible enough to permit an investigation to
pursue all related leads. See Eastland v. United States Servicemen’s
Fund, 421 U.S. 491, 509 (1975); see also Senate Select Committee
on Ethics v. Packwood, 845 F.Supp. 17, 21 (D.D.C. 1994) (“Yet
where, as here, an investigative subpoena is challenged on rel-
evancy grounds, the Supreme Court has stated that the subpoena
is to be enforced ‘unless the district court determines that there is
no reasonable possibility that the category of materials the Govern-
ment seeks will produce information relevant to the general subject
of the . . . investigation.’”).

Turning to Mr. Haney’s specific pertinency objections, he has ob-
jected to providing all of the records relating to the $1 million fee,
claiming that the fee also covered projects other than the Portals
and that such other information is not pertinent to our investiga-
tion. On several occasions, the Committee has attempted to explain
to Mr. Haney and his counsel the pertinency of this and similar
voluntary requests made during this investigation. For example, in
an A}()iril 16, 1998 document request to Mr. Haney, Chairman Bliley
stated:

[Alny objection to producing documents relating to the
details of the $1 million fee, and the work performed by
Mr. Knight for that fee, would be equally baseless. Despite
the stunning coincidence between the date of the invoice
and the signing of a key Portals lease agreement, you
claim—without providing any supporting information—
that the $1 million fee was not solely for Mr. Knight’s
work on the Portals, but for a variety of projects. While the
Committee’s jurisdiction is founded on the Portals matter,
it is incumbent upon the Committee, and within the legiti-
mate scope of our investigation, to test your claim by re-
viewing all documents that will shed light on the nature
and purpose of the $1 million payment.

Similarly, at the June 17 Subcommittee meeting, Chairman Bar-
ton stated the following in the presence of Mr. Haney’s counsel:
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The juxtaposition of the questions under inquiry with
the list of subpoenaed documents, I think, makes clear the
pertinency of our requests. To date, the Subcommittee has
received conflicting evidence about the nature and purpose
of the $1 million fee, as well as the degree of involvement
of Mr. Haney and his representatives in securing certain
lease terms or the FCC’s agreement at the time to move.
The demanded documents will help us get to the truth.

Moreover, Committee counsel and Mr. Haney’s attorney discussed
the pertinency of these particular records at considerable length in
telephone conversations on June 16, 1998.

Despite all of these explanations, Mr. Haney continued to inter-
pose this pertinency objection at the June 17 meeting, and made
clear his refusal to comply with the Subcommittee’s ruling on his
claim of pertinency. The Subcommittee, in making that determina-
tion, relied upon its own analysis of the need for such materials,
as well as the CRS Memorandum, which concluded in relevant part
(at page 10):

It has been claimed, without tangible verification, that
the payment was for a number of assignments that have
been or would be undertaken by Mr. Knight over the three
year period of the retainer agreement. The coincidence of
the payment and the signing of the supplemental lease
agreement between GSA and the Portals partnership has
raised what appears to be legitimate concerns about the
nature and purpose of the payment, which the conflicting
evidence thus far gathered by the Subcommittee has not
allayed. In response, Mr. Haney has supplied
unconfirmable denials of pertinency. In this posture, the
current record would appear to provide a strong founda-
tion for a court to find that Mr. Haney has been informed
of the pertinence of the subpoena requests.

The Committee need not take Mr. Haney’s “unconfirmable deni-
als” at face value. The most direct way for the Committee to test
the assertions by Mr. Knight and Mr. Haney with respect to the
$1 million fee is to see what the other alleged projects were, what
level of services were provided, when they were provided in rela-
tion to the payment, and whether these other projects were ever
completed. The subpoenaed documents certainly are pertinent to
that legitimate investigative task.?

Mr. Haney’s other pertinency objection relates to any and all
records concerning his relationship with, and representation by,
Mr. Sasser on the Portals matter. Mr. Haney has not articulated
to any degree why he believes such records are not pertinent to the
Committee’s investigation into whether improper influences were
brought to bear on GSA and FCC by Mr. Haney or his representa-

7During discussion on the pertinency of the non-Portals projects allegedly performed for the
$1 million fee, Mr. Haney’s counsel also argued that these records were business sensitive in
nature and that disclosure to the Subcommittee would be harmful to Mr. Haney’s business in-
terests. Mr. Haney did not, however, raise this issue in his written legal objections filed on June
17, presumably because it is clear that the sensitive nature of records is not a legal basis upon
which private parties can withhold documents from Congress. This Committee routinely re-
quests and receives business sensitive (and attorney-client privileged) records from private par-
ties, and takes all appropriate steps to ensure their confidentiality.
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tives—one of whom was Mr. Sasser, the former United States Sen-
ator and current U.S. Ambassador to China. Prior to the issuance
of the subpoenas, Chairman Bliley explained to Mr. Haney the
pertinency of these requests in an April 16, 1998 letter, stating:

On a separate but related matter, the Committee has re-
ceived information that, in addition to Mr. Knight, you
also retained former Senator James Sasser to represent
you on the Portals, and that Mr. Sasser met with GSA and
FCC officials, including then-FCC Chairman Reed Hundt,
to discuss this matter. In light of the questions surround-
ing your fee arrangement with Mr. Knight, I am interested
in learning the nature of your fee arrangement with Mr.
Sasser, and the details of Mr. Sasser’s efforts to influence
the GSA lease and the FCC’s relocation.

In light of this notice, and the lack of any detailed rebuttal by Mr.
Haney or his counsel, the claim that these records are not perti-
nent to this investigation is without merit.8

B. CLAIMS OF ATTORNEY-CLIENT PRIVILEGE

Mr. Haney has made a sweeping claim of entitlement to withhold
whole categories of documents on grounds of attorney-client privi-
lege. For various reasons described in more detail below, the Sub-
committee decided to overrule this claim and demand production of
all requested records.

With respect to Mr. Haney’s claim of privilege, we start with the
jurisdictional proposition that there is no constitutional, statutory
or common law bar to the Subcommittee demanding even explicitly
privileged materials. The historic position of the House of Rep-
resentatives is that committees of Congress are not bound to recog-
nize any non-Constitutional privilege, such as the attorney-client
privilege. Rather, as the CRS Memorandum makes plain (at page
11):

The precedents of the House of Representatives and the
Senate, which are founded on Congress’ inherent constitu-
tional prerogative to investigate, establish that acceptance
of a claim of attorney-client or work product privilege rests
in the sound discretion of a committee, regardless of
whether a court would uphold the claim in the context of
litigation * * *9

8 Mr. Haney’s attorney also has intimated in past correspondence with the Committee on this
matter—although not in response to the subpoenas—that documents relating to communications
with GSA, as opposed to the FCC, are not pertinent to the Committee’s investigation. However,
as stated above, actions taken by GSA that affect the FCC fall within the Committee’s jurisdic-
tion and the scope of this investigation.

9This Committee, in particular, has been a strong proponent of this view. As then-Chairman
Dingell stated in a June 1983 Committee document on this very subject: “[TThe position of the
Subcommittee has consistently been that the availability of the attorney-client privilege to wit-
nesses before it is a matter subject to the discretion of the Chair.” Committee on Commerce
Print 98-1 (98th Congress, 1st Session). See also the Opinion of the Senate Subcommittee on
Nuclear Regulation, July 19, 1989, at 12-13 (“As an independent branch of government with
such constitutional authority, the Congress must necessarily have the independent authority to
determine the validity of non-constitutional evidentiary privileges that are asserted before the
Congress.”).
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An earlier CRS memorandum elaborates on the rationale for such
a conclusion, emphasizing the problematic consequences of any con-
trary view:

Indeed the suggestions that the investigatory authority
of the legislative branch of government is subject to non-
constitutional, common law rules, developed by the judicial
branch to govern its proceedings arguably is contrary to
the concept of separation of powers. It would, in effect, per-
mit the judiciary to determine congressional procedure and
is therefore difficult to reconcile with the congressional au-
thority granted each House of Congress to determine its
own rules.

Memorandum of Morton Rosenberg, Specialist in American Law,
the American Law Division, CRS, dated September 3, 1982, at 21—
22 (published in Committee on Commerce Print 98-I, at 23-24
(98th Congress, 1st Session).

That said, most congressional committees have looked to analo-
gous judicial authority in determining whether to recognize a par-
ticular claim of privilege—a practice from which there is no need
to deviate in this particular instance, for it appears to be without
question that Mr. Haney’s claim of privilege would not be sustained
by any court of law.

Mr. Haney’s blanket claim of privilege is unacceptable and prevents
any balancing of interests

The attorney-client privilege, while long established in the law,
has never been particularly favored. As Dean Wigmore, the father
of the law of evidence, has aptly pointed out: “[The privilege] is
nonetheless an obstacle to the investigation of truth. It ought to be
strictly confined within the narrowest possible limits consistent
with the logic of its principle.” 8 Wigmore, Evidence, § 2291, at 554
(McNaughton rev. 1961). Accordingly, for the privilege to apply, the
claimant affirmatively must establish (1) a communication, (2)
made in confidence, (3) to an attorney, acting in such capacity, (4)
by a client, and (5) for the purpose of seeking or obtaining legal ad-
vice (ibid.)—subject to a strict standard of waiver, as well as nu-
merous other exceptions that have been carved out by the courts
in an effort to reduce the truth-frustrating impact of the privilege
in certain situations. See the CRS Memorandum, at 12-18.

Accordingly, the burden of establishing the existence of each ele-
ment of the attorney-client privilege rests with the party asserting
the privilege—not the party seeking to gain the information. FTC
v. Lukens Steel Co., 444 F. Supp. 803, 806 (D.D.C. 1977) (“The
party seeking the benefit of the privilege has the burden of dem-
onstrating its applicability.”); see also E. Epstein, The Attorney-Cli-
ent Privilege and the Work-Product Doctrine, at 29-30 (American
Bar Association, 3d ed. 1997).

While the fact that Mr. Knight, Mr. Sasser and other individuals
hired by Mr. Haney are licensed attorneys raises questions about
the potential applicability of the attorney-client privilege, the key
words here are “potential applicability.” The federal courts have
been quite clear that “the attorney-client relationship does not cre-
ate an automatic ‘cloak’ of protection . . . draped around all occur-
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rences and conversations which have any bearing, direct or indi-
rect, upon the relationship of the attorney with his client.” United
States v. Goldfarb, 328 F.2d 280, 281-82 (6th Cir.), cert. denied,
377 U.S. 976 (1964); see also The Attorney-Client Privilege, supra,
at 24. Rather,

the privilege must be asserted against giving par-
ticular testimony or producing particular docu-
ments. Blanket assertions of privilege are not
countenanced. Thus, the privilege may not be
raised against testifying generally or engaging in
any discovery at all. It must be raised communica-
tion by communication or document by document.

The Attorney-Client Privilege, supra, at 24 (citing cases).1°

Thus, in order to facilitate this determination, “courts have re-
quired the parties asserting the privilege to create a privilege log
or index, document by document, identifying each document for
which the privilege is claimed and the basis for the claim of privi-
lege.” The Attorney-Client Privilege, supra, at 33. Congressional
committees also follow this common practice when faced with refus-
als to produce responsive documents.1!

The record in this case can leave little doubt that Mr. Haney ut-
terly failed to carry his burden on this issue. The Committee made
repeated requests that Mr. Haney provide a log or index of those
documents over which he claimed a privilege, but he refused to do
$0.12 This failure left the Subcommittee without any information to
test the assertions of privilege and no record upon which to find a
valid claim of privilege in Mr. Haney’s favor. Mr. Haney’s actions
also prevented the Subcommittee from balancing whatever valid
claims of privilege he may have had against the Subcommittee’s in-
vestigative need. In short, the privilege was Mr. Haney’s to assert,
prove, and protect, yet he took no concrete steps to do so. The Sub-
committee’s decision to overrule his blanket claims of privilege was
therefore proper, and consistent with the practice of courts
throughout the country. See, e.g., International Paper Co. v. Fiber-
board Corp., 63 F.R.D. 88, 94 (D.Del. 1974) (denying claim of privi-
lege due to lack of specificity, and stating: “An improperly asserted
claim of privilege is no claim of privilege at all. . . .”); The Attor-
ney-Client Privilege, supra, at 23-34.13

10See also the CRS Memorandum, at 13-14 and n.8 (“Blanket assertions of the privilege have
been deemed ‘unacceptable,” and are strongly disfavored.”) (internal citations omitted).

11This Committee routinely requires logs from both governmental and private parties who
claim some entitlement to withhold requested information from the Committee—whether the
claim is one of attorney-client privilege, executive privilege, enforcement sensitive, or otherwise.
Even the White House routinely provides such logs to the Committee when dealing with Presi-
dential decision-making records or sensitive foreign policy documents. The Committee should
neither expect nor require any less from Mr. Haney.

12When pressed on this matter at the Subcommittee meeting, Mr. Haney’s counsel simply
stated that he was aware of case law supporting his client’s refusal to produce a log. However,
he did not supply such case law to the Committee, either at the Subcommittee meeting or in
his June 17 letter listing Mr. Haney’s formal objections to the subpoenas, and the Committee—
despite its own research—is not aware of any such court decisions.

13Relatedly, Mr. Haney has claimed the work-product doctrine as an additional basis upon
which to withhold some of the same categories of documents. The reasons discussed above for
overruling Mr. Haney’s claim of attorney-client privilege apply equally to his claim of work-pro-
tection, and thus need not be separately discussed. The Committee notes, however, that Mr.
Haney’s claim of work product protection raises the additional question of whether the services
he received from Mr. Knight and his other lawyers were “in anticipation of litigation,” as re-
quired under federal rules and case law in order to invoke this doctrine.
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Mr. Haney failed to demonstrate any privileged relationship with
Mr. Knight

Even if Mr. Haney had produced a privilege log of communica-
tions between him and Mr. Knight, there is substantial reason to
believe that such communications would not be recognized as privi-
leged by the federal courts for one simple reason: the communica-
tions do not appear to have been made in furtherance of obtaining
predominantly legal advice from Mr. Knight. As the CRS Memoran-
dum explains (at page 15):

the case law has consistently emphasized that one
of the essential elements of the attorney-client
privilege is that the attorney be acting as an at-
torney and that the communication be made for
the purpose of securing legal services. The privi-
lege therefore does not attach to incidental legal
advice given by an attorney acting outside the
scope of his role as attorney. “‘Acting as a lawyer’
encompasses the whole orbit of legal functions.
When he acts as an advisor, the attorney must
give predominantly legal advice to retain his cli-
ent’s privilege of non-disclosure, not solely, or
even largely, business advice” (quoting Zenith
Radio Corp. v. Radio Corp. of America, 121 F.
Supp. 792, 794 (D.Del. 1954) (emphasis supplied)).

In order to ascertain the capacity in which an attorney is acting
on behalf of a client, the courts routinely permit the party seeking
the documents to question the party withholding the documents (or
his attorney) on such issues as “the general nature of the attorney’s
services to his client, the scope of [the attorney’s] authority as
agent and the substance of matters which the attorney, as agent,
is authorized to pass along to third parties.” CRS Memorandum at
15-16.

Consistent with that authority, Subcommittee members at-
tempted to question Mr. Haney’s attorney about the nature of the
services provided by Mr. Knight, but he refused to answer certain
questions. Instead, he simply stated that Mr. Knight was hired to
perform the full range of legal services that a person usually hires
an attorney to perform, and would not elaborate further. Thus,
again, when given the opportunity to establish a privileged rela-
tionship with Mr. Knight, Mr. Haney balked. This failure alone
warrants a finding against the validity of his privilege claims.14

Furthermore, the other evidence gathered by the Committee—in-
cluding the records of Mr. Knight’s firm—raises serious questions
as to whether Mr. Knight was hired to provide predominantly legal
advice. While the retainer letter between Mr. Knight and Mr.
Haney discusses both “legal” and “strategic” counsel, there is little,
if any, evidence of Mr. Knight providing legal advice to Mr. Haney,

14 As the Committee on Foreign Affairs stated in its contempt report involving the refusal of
the Bernsteins to answer questions about their representation of Ferdinand Marcos: “Having
been given numerous opportunities to raise their objections and to make their case, including
providing written submissions as well as oral statements, the Bernsteins made no effort to es-
tablish that their services were legal rather than business in nature.” H. Rep. No. 99-462, re-
printed at 132 Cong. Rec. 3031 (February 27, 1986).
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or Mr. Haney seeking legal advice from Mr. Knight. Thus, the Sub-
committee agrees with the legal conclusion contained in the CRS
Memorandum (at page 18):

In short, based on the record now before the Subcommit-
tee, the claims of attorney-client [privilege] would not like-
ly be sustained by a reviewing court. In particular, Mr.
Haney has failed to supply the essential elements nec-
essary to support a privilege assertion, including evidence
that the relationship with Mr. Knight was predominantly
for legal, rather than business, advice, or that the “strate-
gic” advice was not meant to be communicated to third
parties. In the absence of a detailed and descriptive privi-
lege log that could set forth specific facts that, if credited,
would be sufficient to establish each element of the privi-
lege claimed, it is unlikely that a reviewing court would
[accept] the claims.

C. CLAIM OF CLIENT CONFIDENTIALITY UNDER BAR ASSOCIATION
RULES

Mr. Haney also has claimed, as a basis for refusing to provide
certain subpoenaed documents, a local bar rule (Rule 1.6 of the
D.C. Rules of Professional Conduct) that prohibits attorneys from
disclosing any confidences or secrets of their clients without the cli-
ent’s consent, a court order, or otherwise as required by law. But
as the nature of the rule should make clear, it imposes an ethical
duty on the attorney, not the client—the latter of whom is free to
divulge whatever information he or she chooses. Because Mr.
Haney is the client in this case, he is not under any ethical duty
to withhold these documents from the Committee, and he can face
no adverse consequences by doing so since he would not be reveal-
ing any confidences of a client.15

Even if Mr. Haney could claim the protection of this rule in some
other context, the rule itself does not explicitly address requests
from Congress. While there does not appear to be any judicial
precedent for the rule’s application in the legislative arena, federal
courts consistently have found, in analogous contexts, that general
confidentiality provisions—even if mandated as a matter of federal
law—cannot be used to shield information from Congress, unless
these statutes expressly bring Congress within their ambit. See,
e.g., F.T.C. v. Owens-Corning Fiberglass Corp., 626 F.2d 966, 970
(D.C. Cir. 1980) (citing other cases for same proposition).

Furthermore, it is important to stress that this rule is not a com-
mon law privilege that shields client information from all disclo-
sures—just voluntary ones. See Memorandum of Geraldine R.
Gennet, House General Counsel, to the Honorable Tom Bliley,
Chairman of the House Committee on Commerce, and the Honor-
able Joe Barton, Chairman of the Subcommittee on Oversight and

15 Although he repeatedly raised this rule as a basis for his client’s withholding of certain cat-
egories of documents, Mr. Haney’s counsel also apparently conceded under questioning that Mr.
Haney could not legitimately claim the protection of this rule for documents in his own posses-
sion. Thus, it is still unclear upon what basis Mr. Haney is refusing to produce the non-privi-
leged documents in his possession, such as information relating to his retention of Mr. Sasser,
their fee arrangement and billing history on the Portals, and the non-Portals project records al-
legedly detailing work performed for the $1 million fee.
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Investigations, dated June 16, 1998, at 2-3 [hereinafter referred to
as “the General Counsel Memorandum”]. (A copy of this memoran-
dum is appended to the end of this report.) Thus, the rule expressly
permits disclosure upon court order or as required by law. In the
civil or criminal litigation context, an attorney therefore must chal-
lenge information requests, including subpoenas, by making a mo-
tion to quash the discovery to the appropriate judicial official. If
that fails and the court orders compliance, the attorney can provide
the information without concern of disbarment or other profes-
sional sanctions. Similarly,

[olnce the Chair in a congressional proceeding
overrules the objection, the period when disclosure
would be “voluntary” is past. Once the subcommit-
tee overruled [his] objection, [Mr. Haney] was
bound to obey its direction, and follow its ruling
as a commandment of disclosure, in the words of
the [Bar] Code, “required by law.” [His] resistance
to doing so was contempt of Congress.

Contempt Report of Committee on Foreign Affairs, H. Rep. No. 99—
462, reprinted at 132 Cong. Rec. 3033 (Feb. 27, 1986) (citing Quinn
v. United States, 349 U.S. 155, 165-66 (1955)).16

Finally, the notion that a state or local ethics rule established by
a professional organization can impede a congressional investiga-
tion has been rejected in the past by both Houses of Congress. As
the Committee on Foreign Affairs stated in its contempt report in-
volving the Bernstein brothers, who also claimed this bar rule as
a basis for withholding information from its respective subcommit-
tee, it is “well-established that no professional or bar association
rule can override Federal law, such as the Congress’ inherent con-
stitutional investigatory power.” H. Rep. No. 99-462, reprinted at
132 Cong. Rec. 3033 (Feb. 27, 1986).17 This Committee agrees, as
should the entire Congress.

HouUsE RULES REQUIREMENTS
A. COMMITTEE CONSIDERATION

On Thursday, April 30, 1998, the Subcommittee on Oversight
and Investigations met in open session and, by a roll call vote of
9 yeas to 6 nays, authorized the issuance of subpoenas ad
testificandum and subpoenas duces tecum in connection with the
Subcommittee’s ongoing Portals investigation, including subpoenas
duces tecum for the records of Franklin L. Haney and three compa-
nies under his control.

On Wednesday, June 17, 1998, the Subcommittee on Oversight
and Investigations held an open business meeting to receive sub-
poenaed documents in connection with the Subcommittee’s ongoing
Portals investigation. The Subcommittee, by a roll call vote of 9
yeas to 7 nays, adopted a resolution finding Franklin L. Haney in

16See also the General Counsel Memorandum, at 5-9 (concluding that bar association rule
is satisfied by issuance of subpoena and overruhng of objections to production).

17See also the Opinion of the Senate Subcommittee on Nuclear Regulation, July 19, 1989, at
13 n.5 (rejecting claim by attorney of ethical duty to withhold requested information, and stat-
ing: “We believe this Subcommittee’s determmatlon [regarding the validity of prlv11eges] would
qualify under the Model Code as ‘required by law.’”)
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contempt for failure to comply with the subpoenas duces tecum
served on him, and directing the Chairman of the Subcommittee to
report such finding to the Committee on Commerce for such action
as the Committee deems appropriate.

On Wednesday, June 24, 1998, the Full Committee on Commerce
met in open session to consider a Report finding Franklin L. Haney
in Contempt of Congress and directing the Speaker of the House
of Representatives to certify the Report of the Committee on Com-
merce with respect to Franklin L. Haney to the U.S. Attorney for
the District of Columbia and, by a roll call vote of 26 yeas to 18
nays, adopted and reported the Report to the House.

B. ROLLCALL VOTES

Clause 2(1)(2)(B) of Rule XI of the Rules of the House requires
the Committee to list the recorded votes on the motion to report
a measure to the House and amendments thereto. The following
are the recorded vote on the motion to adopt and report the Report
to the House, including the names of those Members voting for and
against, and the recorded votes on the motions considered in con-
nection with the Report.
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COMMITTEE ON COMMERCE - 105TH CONGRESS
ROLL CALL VOTE #53

MEASURE: Report finding Franklin L. Haney in Contempt of Congress and directing the Speaker of the House of
Representatives to certify the Report of the Committee on Commerce with respect to Franklin L. Haney to the U.S.
Attorney for the District of Columbia.

MOTION: Motion by Mr. Klink to postpone C i ideration of the Report until the Subcommittee has held a
public hearing to receive testimony from Reed Hundt, Emily Hewitt, Franklin Haney, Steven Grigg, and Peter Knight.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas to 24 nays.

REPRESENTATIVE YEAS NAYS PRESENT REPRESENTATIVE YEAS NAYS PRESENT
Mr. Bliley X Mr. Dingell

Mr. Tauzin X Mr. Waxman X
Mr. Oxley X Mr. Markey

Mr. Bilirakis X Mr. Hall X
Mr. Schaefer X Mr. Boucher X
Mr. Barton X Mr. Manton X
M. Hastert Mr. Towns X
Mr. Upton X Mr. Pallone X
Mr. Stearns X Mr. Brown X
Mr. Paxon X Mr. Gordon X
Mr. Gillmor X Ms. Furse X
Mr. Klug Mr. Deutsch X
Mr. Greenwood X Mr. Rush X
Mr. Crapo X Ms. Eshoo X
Mr. Cox X M. Klink X
Mr. Deal X Mr. Stupak X
Mr. Largent X Mr. Engel X
Mr. Burr X Mr. Sawyer X
Mr. Bilbray X Mr. Wynn X
Mr. Whitfield X Mr. Green X
Mr. Ganske X Ms. McCarthy X
Mr. Norwood Mr. Strickland X
Mr. White X Ms. DeGette X
M. Coburn X

Mr. Lazio

Mrs. Cubin X

Mr. Rogan X

M. Shimkus X

6/24/98
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COMMITTEE ON COMMERCE - 105TH CONGRESS
ROLL CALL VOTE #54

MEASURE: Report finding Franklin L. Haney in C npt of Cong) and directing the Speaker of the House of

Representatives to certify the Report of the Committee on Commerce with respect to Franklin L. Haney to the U.S.
Attorney for the District of Columbia.

MOTION: Motion by Mr. Stupak to insert text into the Committee Report concerning the chronology of certain events.

DISPOSITION: NOT AGREED TO, by a roll call vote of 19 yeas to 26 nays.

REPRESENTATIVE YEAS NAYS PRESENT REPRESENTATIVE YEAS NAYS PRESENT
Mr. Bliley X Mr. Dingell

Mr. Tauzin X Mr. Waxman X
Mr. Oxley X Mr. Markey

Mr. Bilirakis X Mr. Hall X
Mr. Schaefer X Mr. Boucher X
Mr. Barton X Mr. Manton X
Mr. Hastert X Mr. Towns

Mr. Upton X M. Pallone X
Mr. Stearns X Mr. Brown X
Mr. Paxon X Mr. Gordon X
Mr. Gillmor X Ms. Furse X
Mr. Kihug Mr. Deutsch X
Mr. Greenwood X Mr. Rush X
Mr. Crapo X Ms. Eshoo X
Mr. Cox X Mr. Klink X
Mr. Deal X Mr. Stupak X
Mr. Largent X Mr. Engel X
Mr. Burr X Mr. Sawyer X
Mr. Bilbray X Mr. Wynn

Mr. Whitfield X Mr. Green X
Mr. Ganske X Ms. McCarthy X
Mr. Norwood X Mr. Strickland X
Mr. White X Ms. DeGette X
Mr. Coburn X

Mr. Lazio

Mrs. Cubin X

Mr. Rogan X

Mr. Shimkus X

6/24/98
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COMMITTEE ON COMMERCE - 105TH CONGRESS
ROLL CALL VOTE #55

MEASURE: Report finding Franklin L. Haney in C: npt of Cong| and directing the Speaker of the House of
Representatives to certify the Report of the Committee on Commerce with respect to Franklin L. Haney to the U.S.
Attorney for the District of Columbia.

MOTION: Motion by Mr. Bliley to adopt and report the Report to the House.

DISPOSITION: AGREED TO, by a roll call vote of 26 yeas to 18 nays.

REPRESENTATIVE YEAS NAYS | PRESENT REPRESENTATIVE YEAS NAYS PRESENT
Mr. Bliley X M. Dingell

Mr. Tauzin X Mr. Waxman X
Mr. Oxley X Mr. Markey

Mr. Bilirakis X Mr. Hall X

Mr. Schaefer X Mr. Boucher X
Mr. Barton X Mr. Manton X
Mr. Hastert X Mr. Towns

Mr. Upton X Mr. Pallone X
Mr. Stearns X Mr. Brown X
Mr. Paxon X Mr. Gordon X
Mr. Gillmor X Ms. Furse X
Mr. Klug Mr. Deutsch X
Mr. Greenwood X Mr. Rush X
Mr. Crapo X Ms. Eshoo X
Mz. Cox X Mr. Klink X
Mr. Deal Mr. Stupak X
Mr. Largent X Mr. Engel X
Mr. Burr X Mr. Sawyer X
Mr. Bilbray X Mr. Wynn

Mr. Whitfield X Mr. Green X
Mr. Ganske X Ms. McCarthy X
Mr. Norwood X Mr. Strickland X
Mr. White X Ms. DeGette X
Mr. Coburn X

Mr. Lazio

Mrs. Cubin X

Mr. Rogan X

M. Shimkus X

6/24/98
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COMMITTEE ON COMMERCE—105TH CONGRESS VOICE VOTES

Measure: Report finding Franklin L. Haney in Contempt of Con-
gress and directing the Speaker of the House of Representatives to
certify the Report of the Committee on Commerce with respect to
E;anklin L. Haney to the U.S. Attorney for the District of Colum-

ia.

Unanimous consent request: A Unanimous Consent Request by
Mr. Bliley provided that, among other things, the nine technical
and conforming amendments agreed to by staff are hereby made to
the Report, and the Committee will be permitted to include in the
Report all sections required to be in committee reports pursuant to
the Rules of the House.

Disposition: Agreed to, without objection

C. OTHER HOUSE RULES REQUIREMENTS

Pursuant to clause 2(1)(3)(A) of Rule XI of the Rules of the House
of Representatives, the Subcommittee on Oversight and Investiga-
tions and the Full Committee on Commerce met and made findings
that are reflected in this report.

Pursuant to clause 2(1)(3)(D) of Rule XI of the Rules of the House
of Representatives, no oversight findings have been submitted to
the Committee by the Committee on Government Reform and
Oversight.

The Committee finds that the provisions of clause 2(1)(3)(B) of
Rule XI (pertaining to new budget authority, entitlement authority,
and tax expenditures) and clause 2(1)(3)(C) of Rule XI (pertaining
to a Congressional Budget Office cost estimate) are not applicable
to this report.

Pursuant to clause 2(1)(4) of Rule XI of the Rules of the House
of Representatives, the Committee finds that the Constitutional au-
thority for this report is provided in Article I, section 8, clause 3,
which grants Congress the power to regulate commerce with for-
eign nations, among the several States, and with the Indian tribes.

Finally, the Committee finds that: (1) the provisions of section
5(b) of the Federal Advisory Committee Act (pertaining to the cre-
ation of advisory committees) are not applicable to this report; and
(2) the report does not relate to the terms and conditions of employ-
ment or access to public services or accommodations within the
Xleaning of section 102(b)(3) of the Congressional Accountability

ct.

CONCLUSION

To date, and in large part due to the uncooperativeness of Mr.
Haney, the Subcommittee has been unable to resolve the truth of
the allegations first raised last year in the Business Week and Time
magazine articles. The evidence gathered so far paints an incom-
plete and conflicting picture with respect to the nature and purpose
of the $1 million fee and the involvement of Mr. Haney and his rep-
resentatives in securing certain changes to the Portals lease or the
FCC’s relocation to that site. At this point, the Committee is not
prepared to say that Mr. Haney or any other party has engaged in
illegalities, wrongdoing or misconduct. In fact, the very point of
this contempt report is that Mr. Haney’s recalcitrance has denied
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the Committee key information regarding whether those allega-
tions may be true.

As former Representative Solarz said with respect to his rec-
ommendation that the House hold the Bernstein brothers in con-
tempt for their refusal to provide information on their representa-
tion of Ferdinand Marcos:

At the time we began the hearings, we had no hard evi-
dence that the allegations were accurate . . . . We have
pursued this matter simply because we are interested in
establishing the right of our committee and the Congress
as a whole to obtain this kind of information. If the House
does not turn over such witnesses to the Department of
Justice, we could be creating a precedent that could poten-
tially cripple the capacity of the Congress to fulfill its con-
stitutional and legislative responsibilities . . . . 132 Cong.
Rec. 3048 (Feb. 27, 1986).

The Subcommittee lawfully authorized and issued subpoenas for
Mr. Haney’s records—records that were pertinent to a valid con-
gressional investigation within the scope of the Subcommittee’s ju-
risdiction. In response to those subpoenas, Mr. Haney failed to pro-
vide any responsive records, including by his counsel’s own admis-
sion clearly non-privileged documents relating to his negotiations
with GSA over the Portals lease amendments. Mr. Haney’s claims
of privilege, confidentiality, and pertinence were properly overruled
by the Subcommittee, as Mr. Haney failed to carry his burden of
establishing any lawful right to withhold these documents from
Congress. His refusal to comply with the subpoenas and the Sub-
committee’s rulings on his objections was willful and contemptible.

Accordingly, the Committee recommends to the House
the following resolution:

Resolved, That pursuant to sections 102 and 104 of the
Revised Statutes of the United States (2 U.S.C. §§192,
194), the Speaker of the House of Representatives certify
the report issued by the Subcommittee on Oversight and
Investigations and adopted by the full Committee on Com-
merce, detailing the failure of Mr. Franklin L. Haney to
produce papers to the Committee on Commerce, to the
United States Attorney for the District of Columbia, to the
end that Mr. Franklin L. Haney be proceeded against in
the manner and form provided by law.
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VIA FAX and U.S. MAIL

Mr. Franklin L. Haney
Franklin L. Haney Company
605 Chestnut Street

Suite 200

Chattanooga. Tennessee 37450

Dear Mr. Haney:

The Committee on Commerce is the authorizing Committee for the Federal Communications
Commission (FCC) and has oversight responsibilities with respect to the Commission. Based on
recent press reports concerning the facts surrounding the relocation of the FCC Headquarters to the
Portals. an office development in southwest Washington. D.C.. we have several concems with
respect to this matter.

The Commitiee has been attempting to contact you by telephone this week but has not
received a retumn telephone call despite leaving at least three messages over the course of this week.
Mr. Mark Paoletta. the Committee’s chief counsel for oversight and investigations. has been calling
vour office to gain some preliminary information on your involvement in the move of the FCC
Headquarters to the Portals. Mr. Paoletta also wanted to inquire as to whether you paid Mr. Peter
Knight. a lobbyist and former campaign manager for the 1996 Clinton-Gore campaign. a lump sum
“performance™ payment of $1 million for work related in any way to a contract between the General
Services Administration (GSA) and Parcel 49C Limited Partnership (Parce! 49). the partnership
which. according 10 press reports. owns the Portals office development and in which you are a
participant. Finally. Mr. Paoletta wanted to arrange. if necessary, an interview with you on these
matters.

According 1o a recent Business Week article. when the GSA selected the Portals (back in
1988) as the new home for FCC Headquarters. FCC officials voiced strong and immediate
opposition to the move. Opposition within the FCC was so strong that a Federal Circuit Court noted
the following in a decision concerning a lawsuit on this matter: “The trial record contained
substantial evidence showing that. in the words of the trial court, ‘FCC intended to take whatever
steps were necessary to avoid going to Portals” . . . In sum. the record amply supports the trial court’s
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Mr. Franklin L. Haney
Page 2

finding that the FCC launched ‘a campaign to scuttle” and award to Parcel 49C.™ Parcel 49C Limited
Partnership v. United States, 31 F.3d 1147, 1151 (Fed. Cir. 1994).

Further. according to the Business Week article, “Haney became involved in the Pontals in
the fall of 1995 by replacing a partner whose bankruptcy threatened to torpedo the project.”
According to the article and confirmed by a letter to the editor from a senior GSA official. Parcel
49C and GSA signed a supplemental lease agreement on January 3, 1997. According to the anticle.
“Haney . . .'converted the lease into a security, and sold the lease-backed bonds to institutional
investors in an April, 1996, private placement. Weeks later, Haney contributed $230,000 to the
Democratic National Committee and five state Democratic parties. An associate kicked in an
additional $20.000.” (emphasis added)

This Committee has been informed by the former managing partmer of Mr. Knight's law firm
(Wunder. Knight. Levine, Thelen & Forscey) that in January 1996 Mr. Knight billed a client $1
million and received a $1 million check from a client in April 1996. (Copy of October 27, 1997
letter to Mr. Bernard J. Wunder attached). It has been reported in Time magazine that you
acknowledged paying Mr. Knight a fee of $1 million for. according to the Time piece. “general legal
work on the [Portals] project.” It also has been reported in an 4ssociated Press article that Mr.
Knight in an interview acknowledged that you. according to this article. “hired his firm in 1995 to
work on a variety of financing and real estate matters.” If you paid Mr. Knight $1 million in one
lump sum as a performance fee. we would have serious questions about the services for which you
were paying Mr. Knight on this federal contract. which involves an agency within the Committee’s
oversight responsibilities.

In response to this Committee’s request that Mr. Knight's law firm provide the identity of
the client who paid Mr. Knight $1 million in April 1996. Mr. Dennis Thelen. the firm's managing
partner. stated that he could not disclose the identity of the client based on the confidentiality
restrictions of the District of Columbia’s Rules of Professional Conduct. As set forth in Mr.
Thelen’s letter. “[a]ccording to those rules. that information can not be disclosed by us without either
the consent of the client or a court order.” In a telephone conversation with Mr. Thelen, Mr. Paoletta
was informed that the client who had paid the $1 million fee had requested that the firm keep his/her
identity concealed.

As noted above. Mr. Paoletta has attempted to contact you to inquire whether you had in fact
made such a payment to Mr. Knight or his law firm: if so, for what services the payment was made;
and. to arrange. if appropriate. an interview with you to elicit information on that payment and your
role in the FCC’s move to the Pontals. Since you have not responded. it is necessary to pose these
questions in writing. to request certain records. and to request that you make yourself available for
an interview. if after review of your answers. the Committee determines that it is necessary to pursue
this matter. Therefore. pursuant to Rules X and XI of the Rules of the House of Representatives,
please provide responses to the following by November 14, 1997:
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Mr. Franklin L. Haney

Page 3
n

2)

3)

4)

5)

6)

)

Did Franklin Haney (as defined below) make any payments to Mr. Peter Knight or
his law firm in 1995. 1996. or 19977 If so. how much did Franklin Haney pay Mr.
Peter Knight or his law firm in each of those years? Please provide the dates and the
specific amounts of any such payments.

If such payments were made. please describe for what services such payments were
made.

" Please describe the fee structure of any payments made by Franklin Haney to Mr.
* Peter Knight or Mr. Knight's law firm, i.e., hourly rate, retainer, contingency or other

sort of fee structure.

Please provide copies of all records relating to any written agreement between
Franklin Haney and Mr. Knight or his law firm.

Will you authorize Mr. Knight or his law firm to release to the Committee the
information requested in the attached October 27. 1997 letter to Mr. Bemnard Wunder?

. Did Franklin Haney contact anyone in the Executive Office of the President
(including but not limited to the Office of the Vice President) or in the FCC

regarding the Portals development or with respect to the negotiations between Parcel
49C and the GSA regarding the lease at the Portals?

For each such contact. please state:

a. the exact date and manner in which it occurred (e.g., via telephone. meeting.
dinner. etc.):

b. the names of all individuals involved or present; and
c. the specific purpose of the contact;

Please provide copies of all records relating to any communications, whether writien,
electronic or oral. between Franklin Haney and any official or employee of the FCC
or the Executive Office of the President. When responding to this request, please
separately identify all responsive records coming from the Office of the FCC
Chairman. .

In responding to the above requests. please note that the terms “records” and “relating™ or
“relate” should be interpreted in the manner described in the Attachment to this letter. The term
“Franklin Haney™ is defined for purposes of these requests as Mr. Haney himself, Franklin L. Haney
Company or any of his other companies. including, but not limited 10, any of his officers, directors,
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Mr. Franklin L. Haney
Page 4

employees. agents. and lobbyists. anyone else acting on Franklin Haney's behalf. or any of Franklin
Haney's business partners, company subsidiaries. or joint ventures.

If you have any questions conceming this letter, please contact Mr. Mark Paolerta, chief
counsel for oversight and investigations. at (202) 225-2927. Thank you for your prompt attention
to this matter.

T il 2Bk

" Joe Barton

Tom Bliley -
Chairman Chairman
Subcommittee on
Oversight and Investigations

Attachments

cc. The Honorable John Dingell. Ranking Member
The Honorable Ron Klink. Ranking Member
Subcommittee on Oversight and Investigations
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FRANKLIN L. HANEY COMPANY
DEVELOPERS

Novembér 10, 1997

\'d AN -,

The Honorable Tom Bliley

The Honorable Joe Barton

Committee on Commerce

U.S. HOUSE OF REPRESENTATIVES
2125 Rayburn House Office Building
Washington, D.C. 20518

Dear Chsirman Bliley and Chairman Barton:

018 / 2000807
CHESTNUY STRIKY TOWER. SUITE 308

CHATTANDOGA. TENNLISEE J3ele

I received your letter of November 7, 1997, this morning by facsimile. 1 have not

ignored responding to your Counsel, Mark Paoletta.

When I received your Counsel's message last week, | was involved in an important
family situation. Since then I have been seeking counsel. 1 will be back in touch as

soon as | have received their advice on this matter.

Sincerely,

De N/
Franklin L. Haﬁ_
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BranD, LoweLL & Ryan
APRGFTIMONM, SNPGRS
B23 FIFTECNTH STRELT, N.W.
WABMINGTON, 0.C. 0008
TELEPHONE? B0 M0F-9700
TELECOP RN (20N 9377908

November 14, 1997
HAND DELIVERED
The Honorable Tom Biley, Chairman
House Comemitise on Commerce

The Honorable Joe Barton, Chairman

House Subcommittee on Oversight and Investigation
2126 Raybum House Office Bullding

Washington, D.C. 20515-86115

Re: Egankiin i, Haney
Dear Chairman Bliley and Barton:

{ have been retained by Frankiin L. Haney in connection with the inquiries you
directed to him on November 7, 1897.

Because my engagement has only recently been formalized and given the very
short time within which to familiarize myse!f with the matter (less than one week), we
are unable to respond by November 14, 1997, as your letier requested. Mr. Haney
wanis to be able fo cooperate with all appropriats inquiries into the subject transactions,
and in order to do 80, | wouid request an extension of ime, to December 2, 1997, within

which to prepare a response.

In that connection, you refsr to Rules X and X! of the Ruies of the House of
Representatives, which confer jurisdiction upon committees of the House and specify
certain procedures for such committees in conducting oversight investigations. My
initinl review of Rule X indicates that jurisdiction over “public buildings and occupied or
impraved grounds of the United States” is conferred upon the House Committee on
Transportation and Infrastructure. In that the stated subject of your inquiry is the
coniract between the General Services Administration and the real estate partnership
which owns the property it is not immediately clear whethar or how the Committes on
Commerce has been delegated jurisdiction over this subject matter by the House. As
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BranD, LOwWELL & RYAN
The Honorable Tom Bliey
The Honorable Jos Barton
November 14, 1687
Page-2

you are no doubt aware, the law imposes strict requirements on committees to establish
that the subject malter is one the House has given to the Committes and that the
specific questions or documents ars partinent to the subject under inquiry. A
clarification from the Commiittee on these questions would greatly expadite and assist
us in making the determinations we-are required to make in this regard.

StEn

Stanley M. Brand
SMB:mob
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Stanley M. Brand. Esq.
Brand, Lowel! & Ryan, P.C.
923 Fifteenth Street, N'W.
Washington, D.C. 20005

Dear Mr. Brand:

We are writing in response to your letter, dated November 14, 1997, in which you request
an extension: for your client. Franklin L. Haney, to respond to our information request dated
November 7. 1997. and raise questions about the jurisdiction of the Committee on Commerce to
conduct oversight on the matters involving the relocation of the Federal Communications
Commission (FCC) to the Portals. a development project owned in part by Mr. Haney's company.

In your letier. you narrowly and erroneously assert that the subject matter of our inquiry is
“the contract between the General Services Administration and the real estate partnership which own
the property.” and then state that it is “not immediately clear whether or how the Committee on
Commerce has been delegated jurisdiction over this subject manter by the House.™

As we made clear in the first sentence of our November 7 information request, this
Committee is “the authorizing Committee for the Federal Communications Commission and has
oversight responsibilities with respect to the Commission.” The very next sentence states the subject
matter of our inquiry: “Based on recent press reports conceming the facts surrounding the relocation
of the FCC Headquarters to the Portals. an office development in southwest Washington. D.C., we
have several concemns with respect 1b this matter” (emphasis added). The following two pages of
our request to Mr. Haney sets forth in detail the issues surrounding the relocation of the FCC to the
Portals and allegations about exceptionally large performance payments made by Mr. Haney to Mr.
Peter Knight for work related to this federal contract — which, by the contract’s own terms, expressly
involves an agency within the Committee’s oversight responsibilitics. While the company’s contract
is technically with the General Services Administration (GSA), the operable lease specified that the
FCC was the intended occupant. and GSA formally assigned space in the Portals to the FCC several
vears ago. during the lease negotiations in question.
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Stanley M. Brand, Esq.
Page 2

Under Rule X of the U.S. House of Representatives, the Committee on Commerce has
primary jurisdiction over “the regulation of interstate and foreign communications.” Clause 2(b)X1)
of this same rule lays out the general oversight responsibilities of the standing committees with
respect to all matters and agencies within their primary jurisdiction, and does so in unmistakably
broad terms. Among other things, each standing committee is required to review, on a continuing
basis, the “organization and operation of the Federal agencies and entities having responsibilities in
or for the administration and execution™ of those laws that fall within the committee’s jurisdiction,
and “any conditions or circumstances which may indicate the necessity or desirability of enacting
new or additional legislation within the jurisdiction of that committee.”

Given the above. we believe there can and should be no doubt over the jurisdiction of this
Comnmittee to investigate the matters surrounding the FCC’s relocation to the Portals, and your
client’s involvement relating thereto. This Committee has both the right and the duty to inquire as
1o whether this planned relocation is being conducted to further the efficient and effective execution
of the FCC’s statutory responsibilities. or whether the relocation has been influenced by other, less
legitimate considerations. Indeed. the Committee has previously considered this planned relocation
during a hearing in June 1995, at which then-FCC Chairman Reed Hundt testified.

You? letter further asserts that the Committee is subject to “strict requirements” to show that
the “specific questions or documents [requested] are pertinent to the subject under inquiry.” But,
as you surely must know. once this Committee establishes its jurisdiction over a particular area of
inquiry. its investigative purview is substantial and wide-ranging. While the specific inquiries
should be reasonably related to the subject matter under investigation, the suggestion that there are
rigid nexus requirements imposed on the Committee’s particular information requests does not
compon with the broad concept of pertinency that exists in this context. Based on a review of the
applicable legal authority and consultations with the House of Representatives’ Office of General
Counsel. we believe that the Committee is acting well within its authority and responsibilities in
requesting the information contained in our November 7 letter - a position with which the House’s
Office of General Counsel concurs.

Let us be very clear. We expect that all of the information requested in our prior letter will
be provided promptly to the Committee. We grant your request for an extension until December 2,
1997 -- provided. however. that the “response™ on December 2 contains all of the requested
information and documents. In this vein. we should point out that, prior to the issuance of our
November 7 letter. the Committee's chief counsel for oversight and investigations made numerous
unsuccessful attempts to reach Mr. Haney and gather information on this matter informally.
Furthermore. our November 7 letter contained a due date for responsive information by November
14. When we received your letter dated November 14. it provided none of the information we had
requested. Instead. the letter questioned our jurisdiction to request the information, while making
ambiguous promises about future cooperation.
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We will not entertain any further delays. As the House of Representatives is in recess until
the end of January 1998, Chairman Bliley has the full authority under Committee Rule 21 to
unilaterally issue a subpoena for the requested documents and other information, including testimony
from relevant witnesses, and will seriously consider doing so if we do not receive the requested
information by December 2, 1997.

If you have any questions, please contact Mr. Mark Paoletta, chief counsel for oversight and
investigmion’.s. at (202) 225-2927. Thank you for your prompt compliance with our requests.

Sincerely,
fx./ @o.&, Q
Tom Bliley Joe Barton
Chairman Chairman
Subcommittee on Oversight
and Investigations

cc:  The Honorable John Dingell. Ranking Member
The Honorable Ron Klink. Ranking Member
Subcommittee on Oversight and Investigations
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BraND, LOowELL & Ryan

A PROFESSIONA, CORPORATION
923 FIFTEENTH STREET. NW.
WASHINGTON. D.C. 20008

TELERHONE: (2021 8629700
TELECOSICR: (202} 737-7568

December 2, 1997

HAND DELIVERED

The Honorable Tom Bliley, Chairman

House Committee on Commerce

The Honorable Joe Barton, Chaimman

House Subcommittee on Oversight and Investigation
2125 Rayburn House Office Buiiding

Washington, D.C. 20515-6115

Re: Franklin L. Haney

Dear Chair;nan Bliley and Chairman Barton:

| am hereby transmitting to you documents responsive to your November 7, 1997
request to Franklin L. Haney.

Your letter defined “Franklin Haney™ to include entities and persons over which
Mr. Haney does not have control, and for documents which are not in Mr. Haney's
possession. Our production is therefore limited to documents from the files of entities
wholly owned or controlied by Franklin Haney. In the event that we discover any further
documents responsive to your request, we will forward them immediately.

We are pleased to cooperate with the Committee’s inquiry by providing these
documents.

Sincerely,
Staniey M. Brand
SMB:mob

Enclosure
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BranD, LoweLL & RyanN
A PROFESIONAL CONSORATION
923 FIFTSENTR STREET. N.W.
WASHINGTCN. D.C. 20008

Taizwnons: tto8) ss2-9700
TrrEcoma: @os: 737-736¢

December 8, 1997

HAND DELIVERED

The Honorabie Tom Bliley, Chairman -

House Committee on Commerce

The Honorable Joe Barton, Chairman

House Subcommittee on Oversight and Investigation
2125 Raybum House Office Building

Washington, D.C. 20515-6115

Re: Emnkiin L. Haney
Dear Chairman Bliley and Chairman Barton:

| wanted to address two statements in your December 4, 1997 letter to Petsr
Knight, a copy of which was pravided to me because it contained representations
concaming conversations | had with your staff.

You state that | "as counsel for Mr. Haney and on his behalf — . . . agreed to
formatly waive the attorey-client privilege betwsen M. Haney and your [Mr. Knight's]
firm with respect to this matter.® | have done no such thing.

| did provide to the Commities a copy of the chack, expense invoices and
retainer agreement. That is because the fact of representation and the nature of the fee
arrangements, including the amount paid, have generally been held not to be
“communications” the privilege protects.

Having provided these documents because | did not consider them within the
privilege, | informed the staff that | had no objection to their seeking any similsr
documents from the firm relating to the fact of representation, the nature of the fes, or
the amount paid. Clearly, my doing so under the circumstancas is not a waiver.
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Brano, LOWELL & _<(YAN ., -
The Honorable Tom Bliley, Chairman
The Honorable Joe Barton, Chairman
December 8, 1987
Page 2

Secondly, a subcommittee spokesman is quoted in the Washington Times
December 5, 1997 stating that "Mr. Haney’s response fell far short of & good faith
compliancs with the committee’s information request.”

As | explained to Mr. Paoietta, the documents provided responded to each and
every item in your November 7, 1097 ieiter. Indeed, the documents | provided ars more
fully descriptive of the arrangements you questioned than any narrative response thet
couild have been provided. | am unaware of any authority that the House has conferrad
on its committees to issue written interrogatories. In the absance of such authority, |
provided the best thing available — the documents containing the information you
requested. .

Based on the foregoing, | believe the subcommittee spokesman’s accusation of
bad faith, non-compliance is inappropriate and misleading.

Sincerely,

e

Staniey M. Brand
SMB:mob .
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VIA FAX and U.S. MAIL

Mr. Franklin L. Haney
Franklin L. Haney Company
605 Chestnut Street

Suite 200

Chattanooga, Tennessee 37450

Dear Mr. Haney:

We are writing 1o express our grave concemns over your lack of cooperation with this
Commitiee’s investigation into the very serious matter of whether the planned relocation of the
Federal Communications Commission (“FCC™) to the Portals - a development project in which you
have a financial interest - has been improperly influenced by political considerations.

On November 7, 1997, we wrote to you requesting certain documents and other information
about your involvement in this matter and your relationship to Mr. Peter Knight, a former top aide
and major fundraiser for Vice President Al Gore. In particular, we were attempting to leam the
services for which you paid Mr. Knight $1 million in April 1996, based on a January 3, 1996 bill he
had sent 1o you. The date of this bill is the exact same day that the Portals developers signed a key
supplemental lease agreement with the General Services Administration (“*GSA™).

In response to cur November 7 request, your attomey initially questioned our jurisdiction to
even investigate this matter, and thén requested an extension of time until December 2 to prepare
a response to our request. We granted that extension, but did so with the express condition that we
expecied full compliance with all of our specific information requests by that date. Thus, we were
extremely dismayed to leam that your December 2 response failed to adequately answer most of the
specific questions posed to you. Even more troubling was the fact that you used the extension period
to distribute documents and other information responsive to our request to individuals in the press
prior to producing them to this Committce. Indeed, you appear to be more forthcoming in your
sclective dealings with the press than you have been in your dealings with this Committee,
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In press reports, you (and/or your spokesman) have acknowledged that.the $1 million
payment was for work Mr. Knight did on your behalf relating, st least in part, 10 the Portals.
However, you so far have declined requests by Committee staff to identify any of the other projects
that Mr. Knight's $1 million bill allegedly covered. Moreover, you have refused to specify what
services or efforts Mr. Knight undertook on your behalf to eam this extraordinary fee relating to at
least one federal contract, the Portals. You also have been unwilling to describe the fee arrmngement
governing the $1 million payment in any greater demail than is contained in the engagement letter
between you and Mr. Knight — which simply states that the fee will be determined by agreement in
the future. And your response with regard to contacts you had with FCC officials on this matter —
which you limited by only providing documents reflecting such communications - was misleading
in its omission of at least two key meetings you had with FCC officials and Mr. Knight in 1995.
Based on information provided by the FCC, the Committec has learned that you had a meeting with
FCC Chairman Reed Hundt, Mr. Knight, and other FCC officials on October 10, 1995 -- just seven
weeks before the FCC formally accepted assignment to the Portals. In addition, we have leamed that
you attended another mecting with an FCC official in Mr. Knight's office, sometime prior to this
October 1995 meeting with Chairman Hundt. It still remains unclear from your initial response
whether you had any other contacts with the FCC on this matter, or with the White House.

Furthermore, the documents that you did provide to this Committee on December 2 raise
more questions than they answer. These documents confirm that you paid Mr. Knight a one-time
fee of $1 million in April 1996 for certain undefined “legal services.” Notably, the $1 million check
is made payable to-Mr. Knight personally, and does not inciude the roughly $263 in firm-related
expenses that also were contained on the January 3, 1996 bill. Though Mr. Knight and his firm also
billed you for other monthly firm expenses starting as early as November 1995, you did not produce
any records evidencing that these other bills have ever been paid. In addition, the formal
engagement letier from Mr. Knight to you outlining the terms of his representation is dated October
23. 1995, and specifically states that “{t]his engagement will commence on June 1, 1995" — yet Mr.
Knight's $1 million bill was for legal services rendered in “1994 and 1995.

The invoices to you by Mr. Knight are interesting for another reason as well, because they
indicate that you were not paying Mr. Knight a monthly retainer or an hourly rate for his legal
services. Indeed, with the exception of the $1 million billed in January 1996 for legal services, you
apparently have not paid Mr. Knight or his firm for any of the professional time spent on your behalf
- both before and after the §1 million payment. Furthermore, none of the records produced by you
reflects how or when the $1 million figure was arrived at or agreed upon, or what specific legal
services Mr. Knight provided, or was to provide, for the payment of such a large fee. As noted
above, your spokesman has indicated in the press that the $1 million was for Mr. Knight's efforts
on “nearly a dozen™ projects, including the Portals. However, the October 23 engagement letter
clearly states that Mr. Knight's firm will “bill the Hancy Company on a project-by-project basis,”
50 an agreement to pay a one-time fee for work on a variety of projects would appear to be fiatly
inconsistent with the terms of the formal engagement letter. This apparent inconsistency ~ coupled
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with other information provided to the Commitiee that suggests the $1 million was a performance-
based fee related to the successful completion of a specific task ~ mqmuonsﬂmwma
more complete exploration of thework underlying this $1 million psyment.

In an attempt to resoive all these outstanding issues in a less formal and more efficient
manner, Committee staff requested to conduct an interview of you. Through counsel, you declined
to make yourself available for such an interview. Furthermore, it appears from your counsel’s most
recent letter to me, dated December 8, 1997, that you are not willing to provide complete, written
lespomstodwquesuonsposedmmyNovembu7mform0anmmhet In these respects,
your behavior is most unusual, as this Committee has a long history of requesting and receiving the
voluntary production of information through such means. Your refussls, in conjunction with the
other facts outlined above, strongly suggest an intent by you and your representatives to impede the
Committee’s investigation into this matter. If it is true that - as your spokesman has said publicly --
“there’s just nothing™ to the allegations of political influence, we simply do not understand why you
are so unwiiling to be intcrviewed or to provide written information about the details of this matter
to this Committee.

In light of your failure to adequately answer our original questions and your refusal to be
interviewed., weuerequemng that, pursuant to Rules X and X1 of the House of Representatives, you
answer in writing the questions set forth below and produce the following documents, by close of
business Monday, December 22, 1997. These requests are, of course, voluntary. However, please
be advised that. should you fail to provide satisfactory written responses to the questions set forth
below or fail to produce all responsive records requested. we will be forced to consider more formal
means of securing this information, including. if necessary, the issuance of a subpoena to compel
your public testimony on these matters before the Subcommittee on Oversight and Investigations.

N Please state the date when Franklin Haney (as defined below) first contacted Mr.
Knight for the purpose of sccuring his professional services, and the date when
Franklin Haney retained Mr. Knight or his law firm for such services.

a With regard to the Portals project, please describe the type(s) of “strategic
and legal counsel™ for which you were retaining Mr. Knight (e.g., government
relations/strategy, financing, transactional, real estate, or partnership matters).

b. Also with regard to the Portals, please describe why you hired Mr. nghtm
pasticular, including a description of the relevant expertise Mr. Knight
pmcssedwpmwdeyoumm“mgxcmdlegﬂwmad”onmwc

2) Did Franklin Haney (as defined below) make any payments io Mr. Knight or his law
firm in 1994? If so, how much did Franklin Hancy pay Mr. Knight in that year?
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3)

4)

5)

Please provide the dates and specific amounts of the payments.

a. If not, did Mr. Knight or his law firm undertake any effarts or work on behalf
of Franklin Haney (as defined below) in 1994, whether or not any payments
were made for such work?

. Did Franklin Haney (as defined below) make any payments o Mr. Knight or his law
. firm relating in whole or in part to the Portals or the FCC’s relocation, other than the
* $1 million payment documented in your initial response?

a. Did Franklin Haney (as defined below) make any payments to Mr. Knight for
the expenses billed on the invoices produced to the Committee in your initial
response? If not, why not?

Please describe in detail the work or efforts undertaken by Mr. Knight or his law firm
on behalf of Franklin Haney (as defined below) that relate to the Portals or the FCC’s
relocation, and provide all records relating thereto.

a. Please also state whether Mr. Knight was paid or requested by Franklin

Hancy (as defined below) to lobby or otherwise contact GSA or FCC officials
relating to the Portals.

b. Please also state whether Mr. Knight was paid or requested by Franklin

: Haney (as defined below) for work or efforts undertaken with regard to the

supplemental lease agreement signed by GSA and the Portals developers on
January 3, 1996.

Please identify the specific project(s) that Mr. Knight or his law firm worked on for
Franklin Haney (as defined below) relating to the $1 million fee billed in January
1996, and for each project, pleasc state whether it involved any contractual
arrangement with the federal govemnment. Please also describe in detail the work or
efforts undertaken by Mr. Knight or his law firm for this fee, and provide all records
relating thereto.

a If the $1 million payment was for work on a variety of projects, please
explain the inconsistency between this fee arrangement and the engagement
letter between Franklin Haney and Mr. Knight dated October 23, 1995.

b. If the $1 million payment was for work on a varicty of projects, please
indicate which portion of the $1 million was related to each of the projects,
and describe how the allocation was determined.
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6)

7

8)

9)

10)

Please describe the fee structure relating to the $1 million payment and any other
payments made by Franklin Haney (as defined below) to Mr. Knight or his law firm
that relate to the Portals or the FCC’s relocation, i.e., hourly rate, retainer,
contingency or other sort of fee structure, and specifically state whether the $1
million payment was contingent or conditioned upon the successful completion of

a certain task(s) or project(s).

" Please describe in detail how the $1 million fee paid by you to M. Knight in April
: l996wasamvedat,mdwlmandhawthsfeeunnmwuagmedmbetwem

you and Mr. Knight.

a Please also describe why the bill for this amount was seat to you on January
3, 1996 (i.e., what was the triggering event underlying the issuance of this bill
at that particular time?).

b. Please also describe why the check was made payable to Mr. Knight
personally, rather than to his law firm (i.e., did Mr. Knight request that you
do so, or was this arrangement part of your agreement with him?).

e Please also explain why Mr. Knight's firm continued to bill you for expenses

even.afier the issuance of the one-time $1 million bill for all legal services.

Please provide all records relating to any contact, communication,

agreement between Franklin Haney (as defined below) and Mr. Knight or his lnw
firm relating to the $1 million fee, the work underlying that fee, the Portals, or the
FCC's relocation.

Plensepmvndeaumordsmhnngwmyeonmoommmmon,mdumndmg.or
agreement between Franklin Haney (as defined below) and any of the following
individuals, provided that it relates to the Portals: (i) Mr. Peter Knight or any partner
or employee of his law firm; (ii) The Honorable James Sasser; (iii) FCC Chairman
Reed Hundt, or any official or employee at the FCC; (iv) any official or employee in
the Office of the Commissioner, Public Building Service, GSA; (v) Mr. Robert Peck;
(vi) any official or employee in the Office of the GSA Administrator; and (vii) any
official or employee in the Executive Office of the President (including but not
limited to the Office of the Vice President).

Please provide copies of all warranties or certifications executed, signed, or co-
signed under the provisions of 41 U.S.C. § 254(a) by Franklin Haney (as defined
below), or any partnership in which Franklin Haney has a financial interest, that
relate to the Portals.



41

Mr. Franklin L. Haney

Page 6

1)

Did Franklin Haney (as defined below) contact, or receive contact from, any official
or employee in any of the following entities regarding the Portals project or the
FCC's relocation: (i) the Executive Office of the President (including but not limited
to the Office of the Vice President), (ii) the Office of the Commissioner, Public
Buildings Service, GSA, (iii) the Office of the Administrator, GSA, or (iv) the FCC?

.. For each such contact, please state:
L a the exact date and manner in which it occurred (e.g., via telephone, meeting,

dinner, etc.); and

b. the names of all individuals invoived or present.

In responding to these requests, please note that the terms “records” and “relating” or “relate”
should be interpreted in the manner described in the Attachment to this letter. The term “Franklin
Haney™ is defined for purposes of the requests as you, Franklin L. Haney Company, or any of your
other companies (or subsidiaries thereof), including but not limited to any of your officers, directors,
employees, agents, lobbyists, or anyone else acting on you or your companies’ behalf.

Finally. there is the issue of to what degree you will object to Mr. Knight's voluntary
provision of information on this matter to the Committee, as we recently requested in a letter to Mr.
Knight dated December 4, 1997 (attached). Mr. Brand’s December 8 letter states that he agreed on
your behalf to the disclosure by Mr. Knight of information relating to “the fact of representation, the
nature of the fee, or the amount paid.” Given the seriousness of the questions being raised regarding
the very public matter of the FCC"s relocation to the Portals, and in order to permit the Committee’s
investigation of this matter to proceed without undue delay, we believe it is incumbent upon you to
not object to Mr. Knight's voluntary production to the Committee of all information requested in the
attached letter to him, and any other information relating to his or his firm’s efforts on your behalf
that relate to the Portals or the FCC’s relocation. Please respond to this request in writing.

If you have any questions concerning these requests, please contact Mr. Mark Paoletta, chief
counsel for oversight and investigations, at (202) 225-2927. Thank you for your prompt attention

to this matter.

Tom Bliley
Chairman

Sincerely,
b

ubcommittee on Oversight
and Investigations
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Attachments

cc.  The Honorable John Dingell, Ranking Member
The Honorable Ron Klink, Ranking Member
Subcommittee on Oversight and Investigations
Stanley M. Brand, Esq., Counsel for Franklin Haney
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A PROFESSIONAL CORPORATION
923 FIFTEENTH STREET, N.W.
WASHINGTON. D.C. 20008

TeLgPHONE: 1202) 6429700
TeLecomEn: (202} 7377568

December 22, 1997

HAND DELIVERED

The Honorable Tom Bliley, Chairman

House Committee on Commerce

The Honorable Joe Barton, Chairman

House Subcommittee on Oversight and Investigation
2125 Rayburmn House Office Building

Washington, D.C. 20515-6115

Re: Frankiin L. Haney
Dear Chairman Bliley and Chairman Barton:

We respect you and your Committee’s power and its important responsibility to
investigate matters of public concern within the Committee's jurisdiction. Our efforts to
cooperate voluntarily with your Committee’s investigation, however, have been publicty
mischaracterized by spokesmen for your Committee, and a hostile political environment
has been created which clearly affects our further efforts at voluntary cooperation.

Your letter of December 15, 1997, to Franklin Haney makes several assertions
and statements that | feel compelled to correct for the record.

First, the charge of "lack of cooperation” is refuted by the documents that we
produced to your Committee. While it may be repetitive to do so, | believe it is
necessary to lay the Committee’s request for information “side-by-side” with the data
that we provided to demonstrate that we voluntarily complied with your request. The
following "side-by-side” analysis illustrates our compliance with your previous request
for information.
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Comm Request
1. Did Franklin Haney pay Peter Knight;
if so, how much?

2. Please describe the services rendered
for such payment?

3. Describe the fee structure.

4. Provide copies of records relating
to agreement.

5. Wil you authorize Mr. Knight
or his law firm to release the same
information specified above?

6. Please ié;ntify Mr. Haney's contacts
with anyone in the Executive Office
of the President or the FCC

7. Please provide copies of any
communications between Mr. Haney
and the FCC or the EOP.

Mr. Haney’s Response
Copy of the check.

Copy of the retainer letter.
Copy of retainer letter and check.

Copy of retainer letter, invoices
for expenses and checks.

Yes.

Copies of letters and phone logs
of calls with Reed Hundt.

No other documents found.

As this comparison demonstrates, we have complied with your request for
information.

Your December 15, 1997, letter describes your investigation as concerning
whether the FCC's relocation to The Portals “has been improperly influenced by political
considerations,” yet your initial inquiry to Mr. Haney was whether payment of legal fees
to Mr. Knight was a prohibited “performance fee.” In providing the documentation that
you asked for, including the retainer agreement for *legal and strategic services” (which
contains no mention or reference to any performance fee), we had thought that your
inquiry would be at an end. To be told the inquiry has shifted to whether the FCC'’s
move was influenced by “political considerations,” whatever that term means, seems a
not too subtle attempt to now shift the focus of the inquiry, because the answers that we
supplied leave the original inquiry at a dead end.

Since your Committee has apparently been engaged in this ’inquiry for some
time, your Committee must know that Mr. Haney formally entered the Portals project (i)
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well after the government lost a law suit before two federai courts, both of which ordered
the award selection restored to Parcel 49C; (i) well after the lease was signed and (ji)
well after the amendment to the lease was signed. As your Committee must also know,
the additional space in The Portals had been sought by the FCC and GSA since 1994,
aiso weil before Mr. Haney entered the transaction. Given the facts, | can only conciude
that these purported and non-specific “political considerations” are mere chimera raised
only after it became clear that the original allegation of a performance fee did not pan
out. oo

Finally, the Committee’s letter asserts that it finds it “most troubling” that we
provided information to the press prior to the time that we provided the same
information to the Committee. Of course, we were forced to respond to press inquiries,
because the Committee released its November 21, 1997 letter to the press. The
Committee cannot seriously contend that Mr. Haney, as a private citizen, may not
defend himseif against allegations in the press precipitated by the Committee’s release
of its letters. Furthermore, it is not improper, nor a ctime, to provide information to the
press. Indeed, the Committee's complaint that the press got the information first as
being the “most troubling” feature of our response — even compared to the Commitiee's
*dismay" that it considered our response inadequate — suggests disappointment,
because the Committee did not get the chance to release that information as it had
released other information. That surprising admission is strong evidence of the hostile
political environment surrounding the arrival of the Commitiee’s letter.

Despite our good faith efforts to allay the Committee’s concerns, the Commitiee’s
lefters accuses Mr. Haney of intending to "impede the Committee’s investigation into
this matter." Such a charge is not only untrue and inflammatory, but it is also one key
reason why we have declined, and continue to decline, to have Mr. Haney interviewed
in this hostile political environment.

The threat to subpoena Mr. Haney to a hearing is one you, of course, are
empowered fo carry out. Candidly, we view the threat of a public hearing, accompanied
by an on-the-record transcript, and the rules of procedure applicable to such hearings,
as preferable to the campaign of unsubstantiated accusation and innuendo which we
have experienced to date,

. Sincerely,

Stanley M. Brand
SMB:mob



46

W CBRLY" TAUDIN. LOSANA ;:,:'o n::m uz‘n‘a‘m. )
acnat orc & WARMAN CALHORMA
weelr n s FLONDS EOWARD J MARKEY MASSACHUSETTS use. bﬂu’! of mﬂl’!’ﬂ“ﬂtl\]u
OAN SCuAEFEA COL0RL00 L) )
Loteen it wumon TS T na vonx Committee on Commeree
e byt FrAne PALLONE I W RASE B
CUISF STEARNS FLOMDA . 2
S PAKON rw YORe s po o Room 2123, Ravburn Bouse Otfice Building
Pawn £ 3 AR GonoON 212 =
WrsCONSM ELIZADETH FURSE OREGON on, 20515--611
SamabC OAENWOOD FIMNSVLVAMA  PETER GEUTSCH FLONOA TWashngton, BE S
CoeTOman CO% CAUROMaA WA 15400, CALPORMA il 16,
MATHAN B6AL. GEORGIA now B YLVANA Apnl 16, 1998
STEVE LARGENT. OKLAROMA SART STUSAK MICHIGAN
WORTH CAROLINA €107 L ENGEL. MtW VORR
P BLPRAY. CALFOMMA AL . OwC:
D WATELD, KENTUCKY MARVLAND
GREG GANSAE IOWA GEmE GAEEN TERAS
CoAne & ARSSOUR
Tom OxLAmOMA Duasca DUGETTE. COLORADO

JAMES K. DERGEMAN. CHaF OF STASE

VIA FACSIMILE and U.S. MAIL

Mr. Franklin L. Haney
Franklin L. Haney Company
605 Chestnut Street

Suite 200

Chattanooga, Tennessee 37450

Dear Mr. Haney:

As §t}u are aware, the Committee on Commerce has been conducting an investigation into
the circumstances surrounding the planned relocation of the Federal Communications Commission
(FCC,) to the Portals development complex -- a project in which you are a financial partner - and,
in particular, your retention of Mr. Peter Knight to assist you on this project.

I last wrote to you on December 15, 1997, seeking records and written answers to certain
questions relating to your fee arrangement with Mr. Knight, the efforts undertaken by him on your
behalf, and the extraordinary $1 million lump-sum payment you made to him. You responded,
through your counsel, that you were unwilling to provide this information voluntarily. Norhave you
even responded to my staff’s subsequent request, made two months ago, that you provide the
Committee with a log or index of those documents being withheld. Finally, you also have refused
to consent to Mr. Knight's disclosure to this Committee of what you claim to be privileged,
confidential, or irrelevant information in his knowledge or possession.

To date, you have not articulated to the Committee any legitimate basis for withholding the
requested information. To the extent that the very narrow attorney-client privilege might provide
a basis for the Committee to consider a request to not produce some of this information, you have
not done so to date, leaving me with no recourse but to request that you produce all requested records
in your possession or control. Furthermore, as your counse! surely knows - indeed, as he already
has conceded — the attorney-client privilege generally does not cover communications regarding the
nature of the fee arrangement or the fee itself. Nor does the privilege cover communications made
by you or Mr. Knight to outside parties, such as the FCC or the General Services Administration
(GSA). These two areas -- the fee arrangement and the efforts made by you and Mr. Knight to
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influence the FCC and GSA — are the crux of the Committee’s investigation and fall outside of any
recognized privilege.

In addition, any objéction to producing documents relating to the details of the $1 million fee,
and the work performed by Mr. Knight for that fee, would be equally baseless. Despite the stunning
coincidence between the date of the invoice and the signing of a key Portals lease agreement, you
claim -- without providing any supporting information ~ that the $1 million fee was not solely for
Mr. Knight’s work on the Portals, but for a variety of projects. While the Committee’s jurisdiction
is founded on-the Portals matter, it is incumbent upon the Committee, and within the legitimate
scope of our investigation, to test your claim by reviewing all documents that will shed light on the
nature and purpose of the $1 million payment.

On a separate but related matter, the Committee has received information that, in addition
to Mr. Knight, you also retained former Senator James Sasser to represent you on the Portals, and
that Mr. Sasser met with GSA and FCC officials, including then-FCC Chairman Reed Hundt, to
discuss this matter. In light of the questions surrounding your fee arrangement with Mr. Knight, I
am interested in learning the nature of your fee arrangement with Mr. Sasser, and the details of Mr.
Sasser’s efforts to influence the GSA lease and the FCC’s relocation.

In order for the Committee to fulfill its responsibilities to conduct oversight of this entire
matter, | am requesting that you provide the Committee with the records listed below by Friday,
April 24, 1998. 1f I do not receive a satisfactory response by that time, I will ask the Subcommittee
on Oversight and Investigations to authorize the issuance of a subpoena to obtain all necessary
materials.

1) All records relating to Franklin Haney's decision to retain, or reasons for retaining,
Mr. Peter Knight for counsel or services with regard to the Portals development
project or the relocation of the FCC.

2) All records relating to any payments or fees made by Franklin Haney to Mr. Knight
from January 1, 1994, through the present.

3) All records relating to the services, efforts, lobbying, or other work undertaken or
provided, or to be undertaken or provided, on behalf of Franklin Haney by Mr.
Knight with regard to the Portals or the FCC’s relocation.

4) All records relating to the services, efforts, lobbying, or other work undertaken or
provided, or to be undertaken or provided, by Mr. Knight for the $1 million fee billed
on January 3, 1996. -

5) All records relating to the $1 million fee, or any other fee arrangement between
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)

8)

9)v

10)

Franklin Haney and Mr. Knight relating to the Portals or the FCC’s relocation,
including but not limited to the negotiation, agreement, billing, payment, structure,
purpose, or allocation of such fee or fees.

Aumcordsmmfngwtheserviwgeﬁ'ons,}obbymg,orotherworkmdumkenm
provided, or to be undertaken or provided, on behalf of Franklin Haney by Mr. James
Sasser with regard to the Portals or the FCC’s relocation.

: - All records relating to the nature of the fee arrangement(s) between Franklin Haney

and Mr. James Sasser, including but not limited to all records relating to the actual
fees billed and/or payments made.

All records relating to any contact, communication, understanding, or agreement
(whether written or verbal) between Franklin Haney and any of the following
individuals, provided that it relates to the Portals or the FCC’s relocation: (i) Mr.
Peter Knight; (ii) The Honorable James Sasser; (iii) former FCC Chainman Reed
Hundt, or any other official or employes at the FCC; (iv) any official or employee in
the Office of the Commissioner, Public Building Service, GSA; (v) any official or
employee in the Office of the GSA Administrator; (vi) any official or employee in
the Office of the GSA Regional Administrator for the National Capital Region; (vii)
Mr. Robert'Peck; and (viii) any official or employee in the Executive Office of the
President (including but not limited to the Office of the Vice President).

All records relating to any contact, communication, understanding, or agreement
(whether written or verbal) between Mr. Peter Knight.or Mr. James Sasser and any
of the following individuals, provided that it relates to the Portals or the FCC's
relocation: (i) The Honorable James Sasser; (ii) Mr. Peter Knight; (iii) former FCC
Chairman Reed Hundt, or any other official or employee at the FCC; (iv) any official
or employes in the Office of the Commissioner, Public Building Service, GSA; (v)
any official or employee in the Office of the GSA Administrator; (vi) any official or
employee in the Office of the GSA Regional Administrator for the National Capital
Region; (vii) Mr. Robert Peck; and (viii) any official or employee in the Executive
Ofﬁceoftheridegi(includingbtnnotlimiwdtotheOﬂieeoﬁheViceridem).

All records relating to any warranty or certification executed, signed, or co-signed
tmderthepmvisionsoﬂlp.s.c.§254(-)(oranyoﬂwrsimilnmneorreglﬂlﬁon
governing contingent fee representations) by Franklin Haney, or any partnership in
which Franklin Haney has a financial interest, relating to the Portals.

In responding to these requests, please note that the terms “records” and “relating” or “relate”
should be interpreted in the manner described in the Attachment to the letter. In addition, the term
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“Franklin Haney,” as used above, is defined as Franklin Haney individually, the Franklin L. Haney
Company, and any other company, partnership or similar entity controlled in whole or in majority
part by Franklin Haney or the Franklin L. Haney Company, including but not limited to all officers,
directors, employees, agents, lobbyists, or anyone else acting on Franklin Haney’s or the preceding
entities” behalf. The term “Mr. Peter Knight” or “Mr. Knight,” as used above, is defined as Mr. Peter
Knight individually, his law firm, and any partner, associate or employee of Wunder, Knight, Levine,
Thelen & Forcey (or any of its legal predecessors). The term “Mr. James Sasser” or “The Honorable
James Sasser,” as used above, is defined as Mr. James Sasser individually, any law firm with which
he was associated during the time period of his representation of Franklin Haney, and any partner,
associate or employee of any such law firm.

If you have any questions about this letter or my requests, please contact Mr. Tom DiLenge,
Committee Counsel for Oversight and Investigations, at (202) 225-2927. 1 await your prompt reply.

Sincerely,
o 5o
i ‘Tom Bliley
: Chairman
Attachment
cc.  The Honorable John Dingell, Ranking Member
The Honorable Joe Barton, Chairman

Subcommittee on Oversight and Investigations
The Honorable Ron Klink, Ranking Member

Subcommittee on Oversight and Investigations
Stanley M. Brand, Esq., Counse] for Franklin Haney
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TeLcruone: (202) 6829700
Teizcomsien: (202) 737.7868

Agpril 24, 1998

HAND DELIVERED

The Honorable Tom Bliley, Chairman

House Committee on Commerce

House Subcommittee on Oversight and Investigation
2125 Raybum House Office Building

Washington, D.C. 205156115

Re: Franklin L. Haney
Dear Chairman Bliley:

This responds to the most recent request from your Committee to Mr. Franklin
Haney for certain documents and information. First, as | have done with respect to
each such request, | must respond to the gross mischaracterizations of our prior
responses, as well as the remarkable unsubstantiated and inflammatory conciusions
contained in the letter.

The letter asks for documentation concerning what the letter describes as “the
extraordinary $1 million dollar lump sum payment” to Mr. Knight. Indeed, there is
nothing “extraordinary” about the payment; as the documentation, which we have
already provided reflects, the retention of Mr. Knight covered a three-year period and
concerned a variety of projects. You have now asked that we provide documents
relating to these other projects — to satisfy the Committee that what the letter describes
as the "stunning coincidence” between the date of the invoice and the signing of the
supplemental lease agreement, is not evidence of some prohibited fee arrangement.
The letter concedes that these other projects are not even within the “jurisdiction” of the
Committee. The law interpreting the congressional investigative power simply does not
permit the Committee to bootstrap itself into a generalized inquiry of other projects
{some not even invoiving the govemment, much less an agency within your committee’s
oversight responsibility) simply because the letter describes the fee as “extraordinary.”
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A witness asked to provide documents to a congressional committee is entitied to
a demonstration that the material sought is “pertinent” to the subject under inquiry.
2U.S.C. § 192. The Committee has the burden to show that the documents sought are
pertinent with the degree of “explicitness and clarity that the Due Process Clause
requires . . . Watkins v. United States, 354 U.S. 178, 209 (1957). Because 2 U.S.C.
§ 192 is a criminal statute, pertinency must be shown with “indisputable clarity,”
Watkins, 334 U.S. at 214 and "to be meaningful, the explanation must describe what the
topic under:inquiry is and the connective reasoning whereby the precise
[documentation] sought relate to it." /d.

There is no meaningful explanation in the letter of how the topic under inquiry —
FCC relocation and the fee arrangement with Mr. Knight — relates to the other projects
on which Mr. Knight has worked, yet the Committee is seeking to “review [ ] all
documents that will shed light on the nature and purpose of the $1 million payment.”
Such a sweeping demand simply is not supported by the cases interpreting the
congressional investigative power.

1 alsq note that the letter represents the subject of the inquiry as “efforts made by
you and MF. Knight to influence the FCC and GSA . . . Yet the latter agency is not
within the Committee’s oversight responsibility. The caselaw requires, as an element of
proving “pertinency” that“a clear chain of authority from the House to the questioning
body is an essential element of the offense.” Gojack v. United States, 384 U.S. 702,
716 (1966). As you know, it is the GSA that has the legal authority to determine where
an agency will be located, the terms of the government’s occupancy and the myriad
other issues concerning the lease. The question is “not whether Congress could
investigate all aspects of [the Portals], or whether it could delegate such study to a
commiittee . . . The problem is simply whether Congress gave authority to this particular
committee extensive enough to cover the subject matter of this particular inquiry.”
United States v. Kamin, 136 F.Supp. 791, 801 (D. Mass. 1956). in the foregoing case,
the court found that the statutory delegation to a committee to study the operation of
government activity at all levels to determine its efficiency and economy did not
encompass an inquiry into private industry, even though those private firms were doing
Government work. /d. at 802. To interpret the committee’s charter to investigate the
economy and efficiency of the govermnment as including the work of private fims, the
court reasoned, would give the Committee virtually limitiess jurisdiction.

The courts have consistently declined to confer such limitless authority on
committees and absent the kind of explicit explanation describing the “topic under
inquiry . . . and the connective reasoning whereby the precise [documents]) relate to it,”
Watkins, 354 U.S. at 215, we simply cannot agree to provide the broad ranging
documents the Committee is seeking. We believe the foregoing caselaw renders at
least the Committee’s request for non-Portals related information unenforceable and
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severely restricts even the Portals documents to those which can be demonstrated to
be integral to the Committee’s jurisdiction over “regulation of interstate and foreign
communications” H.R. Rule X, cl. 1(e)(14), Rules of the House of Representatives, or to
oversight of “Federal agencies and entities having responsibilities” for administering
laws within the committee’s jurisdiction. H.R. Rule X, cl. 2 (b)(1), id.

This question of pertinency necessarily precedes any discussion of whether,
having demonstrated the pertinency of the requested documents, they are nonetheless
subject to attorney client privilege. In this regard, | must repeat what | have stated in
each response to the Committee: We have provided all the documentation that exists
regarding the fee arrangement and the fee itself, including the retainer agreement, all
the invoices, and the checks. We have also provided copies of letters and
communications with Mr. Hundt (phone log and iefter) and have not claimed any
privilege for documents evidencing communications between Mr. Haney and the
Executive Office of the President (none exist). The Committee either refuses to
recognize the distinction between the fee arrangement and the substantive
communications concerning the representation or are attempting none too subtly to
eviscerate the privilege by trying to assert that the substantive lawyer-client
communications all relate to the fee.

The fact is that the Committee asks Mr. Haney to disgorge lawyer-client
communications, a host of other business transactions in which Mr. Haney is involved,
including non-govemment transactions, and to assume the burden of proving that the
fee is legitimate without any evidence that it is not — all without any showing that any
law, rule or standard of conduct has been violated. Repeated incantation of the term
*performance fee" is not evidence of one, and the letter's characterization, without
factual or legal basis, of the fee as “extraordinary” simply doesn’t entitie the Committee
to rummage through Mr. Haney's businesses without the kind of showing that the
caselaw requires.

It is not only a violation of Mr. Haney’s rights that is of concem, but we are aiso
concemned that information which has previously been provided to the Committee finds
its way quickly into the media. If the Committee is sincerely concerned about
govemnmental efficiency, it would seem more fruitful for the Committee to look at the
causes of the delay in moving the FCC to Portals, the cost to the taxpayers of that
delay, who benefits from this costly waste of taxpayer dollars, how this delay
manipulation is being achieved and by whom and what is their relationship to the
Members of Congress involved in this process. Recent reports of the General
Accounting Office make it clear that the FCC relocation is in the govemment's best
interests. Why is money being wasted by delaying that relocation?
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Information previously provided to the Committee should have made it clear that
no public issues requiring any investigation or hearing is warranted. However, as we
said in response to the Committee’s previous request and its now repeated threats to
issue subpoenas, we view a public hearing, accompanied by the protections of House
rules and procedures, as preferable to the process the Committee has followed to date.

In light of all the foregoing, we respectfully decline to provide voluntarily this
material to.the committee and reserve ali our rights to contest the legality of any process
issued by the Committee.

Sincerely,
. X J ~ A /' .
Loy P Saali
Stanley M. Brand
SMB:mob



54

BraND, LOWELL & RyanN

A PROFESSIONAL CORPORATION
923 FIFTEENTH STREET. N.W.
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TELEPHONK: 1202) 682-:
TeLzcorin: (202) 737

May 20, 1998

HAND DELIVERED

The Honorable Tom Bliley, Chairman

House Committee on Commerce

House Subcommittee on Oversight and Investigation
2125 Raybumn House Office Building

Washington, D.C. 20515-6115

Re: Frankfin L. Ha
Dear Chairman Bliley:

On May 13, 1998, subpoenas were issued to Mr. Franklin L. Haney and various
Haney related entities for documents relating to the Portals and other matters. These
subpoenas direct Mr. Haney and the named entities to produce these records “in Room
2125 of the Rayburn House Office Building . . . on May 20, 1998 at the hour of 12:00
p.m."

We must respectfully decline to produce records pursuant to these subpoenas in
that neither the House rules nor the congressional contempt statuta authorizes a
committee to subpoena a witness to bring documents to a room in the Rayburn building.
Both the House rules and the caselaw interpreting the contempt statute require the
return of the subpoena be made to a duly convened committee, which may consider the
objections of the witness and rule thereon, thereby providing the witness with the due
process to which he is entitled in determining whether his compliance is lawfully
required. Obviously, a witness cannot make the determinations he needs to make if the
Committee is not convened for purposes of considering any objections he may have.

First, the House rules contemplate that the proper procedure for receiving
subpoenaed documents can only occur *in committee.” For example, House Rule X, cl.
2(h)(1) provides that *[eJach committee may fix the number of its members to constitute
a quorum for taking testimony and receiving evidence which shall not be less than two."
{emphasis added). Beyond the House rules, the caselaw interpreting the congressional
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contempt statute, 2 U.S.C. § 192, makes clear that since it is the committee’s power
which is being exercised, it is the committee which must hear and consider the witness'
objections to any subpoena. For example, in Liveright v. Shelton, 347 F.2d 473, (D.C.
Cir. 1965) the Court reversed a contempt conviction because only the Chairman, after
consultation with the Chief Counsel, determined to compel Liveright to testify, without
consultation or consideration by the Subcommittee. In Yellin v. United States, 374 U.S.
113 (1983) the Supreme Court reversed a contempt conviction when the committes
failed to-hear and consider a request by a witness to appear in executive session as
provided for in the rules. In that case, the witness request was considered and rejected
by the Committee’s staff director without any apparent action by the Committee. in
rejecting the contempt conviction, the Court found that the Committee qua Committee
failed to act on the witness request and instead the “Staff Director, who lacked the
authority to do so, acted in the Committee’s stead.” Yellin, 374 U.S. at 119. Obviously,
if the Committee is not properly convened to “receive evidence"” it cannot consider a
witness’ objections, any more than the Committee in Yellin couid do so when the
request by the witness was considered only by the staff director.

As the Supreme Court has explained:

The offense of contempt of Congress . . . matures only when the witness
is called to appear before the Committee to answer questions of produce
documents and willfully fails to do so. Until that moment, he has
committed no crime.

United States v. Bryan, 339 U.S. 323, 341 (1950) (emphasis added).

In enlisting the aid of the courts under the congressional contempt statute to
enforce subpoenas “Congress necessarily brings into play the specific provisions of the
Constitution relating to the prosecution of offenses,” including the due process clause.
Eastland v. United States Servicemen's Fund, 421 U.S. 491, 510-11 m.16 (1974)
quoting Watkins v. United States, 354 U.S. 178, 216 (1957). It is inconsistent with these
proscriptions to summon a witness to bring documents to a “room” instead of a properly
convened committee, which may hear and consider his objections. This is not because
the Committee must accord thie witness a right to testify, for a congressional subpoena
may call for documents without testimony. See 2 U.S.C. § 192 (witnesses may be
summoned “to give testimony or to produce papers . . ."). Rather it is so that a witness
who objects to production can have the Committee consider and rule on such

objections.

While we believe this infirmity in the subpoenas is fatal to their enforcement,
there are nonetheless other serious issues raised by the subpoenas. For example, all
of the records that relate to the fee arrangement between Mr. Haney and Peter Knight
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have been provided, including the check, the invoices and engagement letter. As your
Committee knows, we have asserted attomey client privilege for documents reflecting
communications between Mr. Haney and Mr. Knight and others on the Portals project,
although we have provided voluntarily what records that exist reflecting calls or
meetings with Mr. Hundt or the FCC staff. In addition, we have told your Committee
that no records exist reflecting any contact or communication with the Executive Office
of the Président. We are entitled, as a matter of due process, to tender these, and other
objections to the subpoenas, to the Commiittee.

We simply do not understand why the Committee issued subpoenas knowing the
foregoing or more importantly, why the Committee continues to pursue this matter after
it has been conclusively established that Mr. Haney entered The Portals project well
after two federal courts ordered the award selection restored to Parcel 49¢, well after
the lease was signed, and after the amendments to the lease were signed. Your
Committee aiso knows that the lease amendment for additional space was
accomplished at the government’s request and that the fixed rent start date — not an
unusual provision in govemment leases — was included in connection with the release
of substantial delay claims by the partnership. The breadth of the subpoenas is wholly
unjustified given these facts.

We have cooperated with your staff in arranging interviews with some witnesses.
We still believe that this matter should be dropped because there are no legitimate
subjects worthy of investigation nor any evidence which justifies further inquiry.

Sincerely,

Staniey M. Brand

SMB:mob
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VIA HAND DELIVERY UPON COUNSEL
and U.S. MAIL

Mr. Franklin L. Haney
Franklin L. Haney Company
605 Chestnut Street

Suite 200

Chattanooga. Tennessee 37450

Dear Mr. Hiney

I am writing to respond to the May 20, 1998 letter from your attomey. Mr. Stanley Brand,
raising objections to the subpoenas duces tecum served upon you in connection with the
Committee’s ongoing investigation into the circumstances surrounding the planned relocation of the
Federal Communications Commission to the Portals.

In that letter, your counsel claims that “the House rules and the caselaw interpreting the
contempt statute require the return of the subpoena be made to a duly convened committee,” so that
the recipient may raise objections and receive the commitiee’s ruling thereon before providing the
requested documents. We have consulted with the House Parliamentarian and the House General
Counsel regarding this claim, and let me assure you that neither the House itself. nor any federal

. court, has ever interpreted this rule to require the process outlined in your counsel's letter. Indeed,
it has been a common practice of the committees of the House. including this Committee, to issue
document subpoenas in the mannerin which your subpoenas were issued by me.

Your counsel’s view is based on an erroneous reading of House Rule X1, cl. 2(h)X(1), which
states that “[eJach commitice may fix the number of its members to constitute a quorum for taking
testimony and receiving evidence wkich shall be not less than two.” This rule merely defines the
minimum number of members necessary to constitute a competent tribunal for the purposes of taking
testimony and receiving evidence into the record of a formal committee proceeding. It says nothing
about subpoenas, or the general information-gatheringroutinely conducted by Congress. Moreover,
House Rule XI, cl. 2(m), which specifically governs the issuance of subpoenas, imposes no
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requirement that information demanded by subpoenas be returnable to convened committees.

Your counsel’s view likewise has no support in the purpose of House Rule XI. ci. 2(h)(1).
which was enacted in response to Christoffel v. United States, 338 U.S. 84 (1949), where the
Supreme Court held that. with respect to a statute defining perjury as false “testimony. declaration.
deposition or certificate” before a “competent tribunal.” there must be a quorum present to establish
that a congressional committeeis a “competenttribunal.” The House rule was specifically designed
to respond to the Christoffel decision by defining “the minimum number of members who must
attend an investigative hearing”™ for purposes of constituting a competent tribunal. 4 Deschler’s
Precedents § 13.

It is clear, however, that the contempt statute. 2 U.S.C. § 192, unlike the perjury statute, does
not require that the contempt take place before a “competent tribunal.” The Supreme Court has in
fact expressly so held, rejecting an argument very similar to the one now advanced by Mr. Brand on
your behalf:

Respondent attempts to equate [the contempt statute] with the perjury statute considered in
the Christoffel Case by contending that it applies only to the refusal to testify or produce
papérs before a committee — i.¢., in the presence of a quorum of the committee. But the
statute is not so limited. In the first place. it refers to the wilful failure by any person“to give
testimony or to produce papers upon any matter under inquiry before . . . any committee of
either House of Congress,” not to the failure to testify before a congressional committee.
And the fact that appearance before a committee is not an essential element of the offense
is further emphasized by additional language in the statute, which, after defining wilful
default in the terms set out above, continues. “or who, having appeared, refuses to answer
any question pertinent to the question under inquiry, shall be guilty of a misdemeanor, . . .

United States v. Bryan, 339 U.S. 323, 329 (1950) (emphasis in original). The Court also emphasized
substance over form by rejecting the defendant’s additional argument that “the Committee go
through the empty formality of summoning a quorum of its members to gather in solemn conclave
to hear her refuse to honor its demands” before contempt proceedings are proper. Jd. at 334.

In shont, nothing in the language or purpose of House Rule XI, cl. 2(h)(1) supports Mr.
Brand’s reading. His interpretation also would have absurd resuits since it would imply that all
congressional information-gathering must take place before a convened committee. Such an
interpretation is completely inconsistent with congressional practice and would, as a practical matter,
make it impossible for Congress to carry out its constitutional responsibilities.

Furthermore, while a subpoena recipient certainly should be given an opportunity to present
his or her objections to a committee before being held in contempt of Congress, it does not follow
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that he or she is entitled to make a personal appearance before the committee. Again, as Mr. Brand
knows, the normal practice is to submit objections in writing for the committee’s consideration.
Indeed, Mr. Brand followed that practice when he submitted his letter of May 20, 1998 (rather than,
for example, having you appear and request that a quorum of the committee be convened to hear
your objections).

Nonetheless, Mr. Brand has requested that you be permitted to appear before the
Subcommittee on Oversight and Investigations (which authorized the issuance of your subpoenas)
to raise your legal objections to the subpoenas and have them ruled upon. Although I am not
required to do so, I am willing to honor your request in order to expedite the Committee’s receipt
of the subpoenaed documents. Accordingly, I am conveying subpoenas signed by me that command
you to produce before the Subcommittee on June 17, 1998, all of the documents listed on the
attachment to those subpoenas. In order for the Subcommittee to have a full opportunity to carefully
evaluate and consider any legal objections you may have to these subpoenas at that time, you should
provide such objections, in writing, by 12:00 noon on June 9, 1998.

With respect to your written objections, please be advised that blanket claims of attorney-
client privilege will not be recognized by the Subcommittee, as they would not be in any judicial
forum. E.“Epstein, The Attorney-Client Privilege and the Work Product Doctrine, at 29-30
(American Bar Association, 3d ed. 1997) (citing cases). Contrary to Mr. Brand’s assertion in his
May 20 letter, you have yet.to make any specific claims of attorney-client privilege with respect to
either the subpoenaed documents or the repeated requests for voluntary production of documents
made by the Committee over the past several months. Accordingly, the burden is on you to include
with your written objections a document-by-document index of each document over which you
claim the attorney-client privilege, with sufficient facts about the nature and contents of the
document so that the Subcommittee can properly consider and test the claim of privilege. See id.
at 33-34 (citing cases). For the privilege to attach in the judicial context, the document in question
normally must reflect a communication made by a client secking iegal advice from a professional
legal adviser acting in his capacity as such, and one that is made in confidence and has not been
waived. J/d at 34-35. Your claims of privilege will be considered primarily against that judicial
formulation, although the Committee retains the discretion to take into account additional factors
in determining whether to recognize any particular claim, including its need for the documents and
their unavailability from other sources, as has been the historic practice of the House of
Representatives and the recent trend even in the judicial context.

Finally, please be advised that, should the Subcommittee overrule your objections to the
subpoenas at its meeting, you will be ordered to comply with them immediately. If you do not do
50, the Subcommittee -- with my full backing - will proceed immediately, at that same meeting, to
consideration of a resolution to hold you in contempt and to refer the matter to the full Committee
with a recommendation for similar action. Once such a contempt finding is made by the
Subcommittee, it cannot be cured by subsequent compliance. Thus, to avoid being held in contempt
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of Congress and ultimately prosecuted therefor, you must bring all the subpoenaed documentsto the
Subcommitteeon June 17. and be prepared to comply at that time with any adverse ruling on your
objections.

1 expect that you understand the seriousness of this matter and will act accordingly. If you
have any questions, please contact Tom DiLenge, Committee counsel, at (202) 225-2927.

Sincerely,

/
mley

Chairman
Attachments

cc:  The Honorable John Dingell. Ranking Member
The Honorable Joe Barton, Chairman
Subcommittee on Oversight and Investigations
The Honorable Ron Klink, Ranking Member
Subcommittee on Oversight and Investigations
Stanley M. Brand. Esq., Counsel for Franklin Haney
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June 9, 1998

HAND DELIVERED

The Honorable Tom Bliley, Chairman

House Committee on Commerce

Houss Subcommittee on Oversight and Investigation
2125 Raybum House Office Building

Washington, D.C. 20515-6115

Re: Franklin {, Haney
Dear Chairman Blilgy:

We are in receipt of your June 4, 1998 lefter, and accompanying subpoenas. We
appreciate the efforts you have made to address aur concerns, but we still have a
number of procadural questions that we are trying to resoive and as soon as we have

done so, we will be responding in an appropriate manner and in any event, prior to the
June 17, 1998 date specified in the subpoenas.

Sincerely,

Stanley M. Brand
SMB:mob
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June 15, 1998

HAND DELIVERED

The Honorable Tom Bliley, Chaimman

The Honorable John D. Dingell, Ranking Minority Member
House Committee on Commerce

House Subcommittee on Oversight and Investigation
2125 Rayburn House Office Building

Washington, D.C. 20515-6115

Re: Franklin L. Hane
Dear Chairman Bliley and Ranking Minority Member Dingell:

For thie last seven months, the Committee majority has been investigating Mr.
Franklin Hahey's retention of Peter Knight in connection with his participation in the
Portals project. We have attempted to convey to you in a variety of informal ways the
facts surrounding this subject from Mr. Haney's standpoint, even asking for a public
hearing to explain the fransaction and respond to the Committee’s questions. Despite
our efforts, we have been met by threats of subpoenas, contempt of Congress and
other dire measures.

We are hoping that a more formal and comprehensive proffer of the facts as Mr.
Haney knows them will give you the ability to assess the issues you say you are
investigating and render the threats of enforcement of subpoenas unnecessary, at least
until facts are adduced which materially contradict those provided fo you here.

Sincerely,
Stanley M. Brand
SMB:mob
Enclosure

cc: The Honorable Joe Barton
The Honorable Ron Klink
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Proffer of Franklin L. Haney, By and Through
His Attorney

Franklin L. Haney, a private businessman, has 30 years expernience in real
estate, including the construction, purchase and leasing of government buildings.

Mr. Haney's particular expertise is the financing of government leased buildings.
Sometime in late 1994 or early 1995, Mr. Haney became aware of the Portals project
when he saw the lease sign displayed on the building while driving over the Fourteenth
Street Bridge to Washington from National Airport. He had previously determined to
pursue real estate lease opportunities with the federal government in Washington, D.C.
Mr. Haney was put in contact with Steve Grigg of the Parcel 49C Limited Partnership,
manager of the Portals project, because he had become aware of the Project and its
status. Mr.-Haney then sought to put together a complement of Washington attorneys
who could represent him in connection with his efforts to obtain govemment leases and
who could assist him in connection with handling the financing of such transactions, one
of which could potentially be the Portals project. He engaged Peter Knight to represent
him over a three year period with réspect to Portals and several other projects, and
former Senator James Sasser to assist in representing him on the financing aspects of
the Portals project and other projects. He engaged John Wagster as counsel, former
staff to the Senate Government Affairs and Budget Committee who had significant
expertise in government lease issues and procedures as well. Mr. Haney also engaged
bond counsel and attorneys to represent him in his negotiations with The Portals’
partners.

Mr. Haney conducted his usual due diligence on the Portals project and learned
that GSA had cancelled the lease awarded to Parcel 49C (in the face of FCC opposition
to the relocation to Portais), that Parcel 49C had sued the GSA in the U.S. Court of
Federai Claims in 1992, that the court ordered reinstatement of that award and
completion of the procurement (which judgment was affirmed on appeal by the U.S.
Court of Appeals for the Federal Circuit) and that the other major partner in Portals
(Confederation Life Insurance Company of Canada) went bankrupt and entered
receivership. He also learned that on August 12, 1994 the GSA had signed a lease
pursuant to these court orders. Accordingly, before Mr. Haney's involvement in 49C,
and before the engagement of Mr. Knight in 1895, Portals had a binding and
enforceable lease with the GSA — a fact which made it a virtual legal fait accompli that
Mr. Haney would be able to patticipate in the transaction and be assured of an income
stream to fund securitization of the lease if he chose to become involved. Mr. Haney’s
interest was that the United States Government had a binding obligation to fund the
lease -- not which agency would ultimately occupy the space. He also leamed that the
Government was seeking additional space for the FCC at the Portals and had been
since the original lease was signed. To this end, negotiations had been ongoing
between GSA and Parcel 49C for a lease amendment.
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The engagement of Mr. Knight in the spring of 1995, occurred after the GSA
signed the lease with Parcel 49C in 1994. Mr. Knight's engagement to render legal and
strategic advice to Mr. Haney on a number of Washington based and other projects
over a three-year period contained no provision, written or oral, for any contingent or
performance fee. As a government contractor with 20 years experience in the business
of leasing space to the government, Mr. Haney is aware of the prohibitions on
contingent fees and has consistently sought expert advice from attoreys
knowledgeable in the government contracts area to assure that existing legal
restrictions on such fees and other requirements are observed.

The amount of the Knight fee, $1 million dollars, was arrived at in discussions in
1995 between Mr. Knight and Mr. Haney, was based on a three-year engagement for a
number of projects, and was neither excessive nor extraordinary. Mr. Haney was
obligated to pay for this fee whether or not he became a partner in Parce! 49C. Mr.
Knight was obligated to perform his services on the Portals projects and other projects
without additional fees and he has been doing so. Some of the projects are still in
process and are ongoing. There was no agreement that Mr. Haney would be invoiced
for these fees at any particular point or upon the occurrence of any particular event.

Like many real estate developers and financeers, Mr. Haney does not always
pay his bills currently but pays accumulated amounts owed when transactions close and
provide funds. The payment of the fee on March 28, 1996 was also routine, emanating
from funds made avaitable at the closing of Mr. Haney’s bond financing. Mr. Haney also
made payment from the funds he received at this time to satisfy other obligations for
other purposes unrelated to the Portals project.

At the request of Reed Hundt (then Chairman of the FCC), and after the
supplemental lease agreement was signed, Mr. Haney met with Mr. Hundt but did not
discuss the subject of whether FCC would relocate to the Portals.

Mr. Haney never sought or received assistance from the President, the Vice

President or any senior staff in the White House, or the Vice President's office in
connection with the Portals project.

Proffer -- Page 2
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June 16, 1998

H DELIVERED

The Honorable Tom Bliley, Chairman

House Committee on Commerce

House Subcommittee on Oversight and Investigation
2125 Rayburn House Office Building

Washington, D.C. 20515-6115

Re: Franklin L. Haney
Dear Chairman Bliley:

Thank you very much for your prompt response of June 4, 1998, regarding Mr.
Haney's objections to the face of the subpoena that your Subcommittee issued to him
on May 13, 1998. We appreciate the Committee’s efforts to address our concerns.

While we must point out some serious issues that your letter raises, we will also
propose a constructive suggestion to resolve the impasse expeditiously in a fair way
and in the public interest.

Your letter again raises important issues that must be clarified before any
response to a demand for production is appropriately provided. More specifically, your
letter directs Mr. Haney's attention to United States v. Bryan, 339 U.S. 323 (1850). Your
letter cites to Bryan for the proposition that, in a proceeding for contempt pursuant to 2
U.S.C. § 182, the United States need not prove as an affirmative element of its case
that a quorum of the inquiring committee was present at the time the witness was
summoned to produce documents. See 339 U.S. at 729.

Importantly, however, Bryan proceeds to hold that a witness subpoenaed to
produce documents before a congressional committee has the right to present as an
affirmative defense in any proceeding brought pursuant to 2 U.$.C. § 192 that a quorum
of the inquiring committee did not convene to receive the retum of the subpoena. Bryan
thus states:
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Every exemption from testifying or producing records thus presupposes a
very real interest to be protected. if a privilege based upon that interest is
asserted, its validity must be assessed. Since we assume in this case that
the subpoenas refer to the production of papers before the Committee qua
committee, we agree that the respondent could rightfully have
demanded attendance of a quorum of the Committes and declined to
produce documents so long as a quorum was not present.

Id. at 332 (emphasis added). Absent attendance of a quorum, an affirmative defense
would be that any failure to produce documents or otherwise appear before the inquiring
committee would not represent “willful® conduct subject to 2 U.S.C. § 192. /d at 331.

The Supreme Court in Bryan then held that the witness could not assert such an
affirmative defense unless she had perfected it before the Committee. it explained, "To
deny the Committee the opportunity to consider the objection or remedy it is in itself a
contempt of its authority and an obstruction of its processes.” /d. at 332. Accordingly,
in his May 20, 1998 letter, Mr. Haney insisted that, consistent with House Rules and
Bryan, the Subcommittee follow appropriate procedures in employing its compulsory
investigative: processes.

Unfortunately, your letter of June 4, 1998 still leaves open questions relating to
the process which Mr. Haney will be afforded. As we will explain, Bryan requires these
issues to be raised and resolved in advance of Subcommittee investigative processes.
For instance, it is not clear from your letter whether, as Bryan requires, a quorum of the
Subcommittee members will be convened at a hearing too, among other things, receive
documents and hear objections from Mr. Haney under the subpoena. For instance, at
page three, your letter repeatedly speaks of a "meeting" to be held on June 17, 1998.
We do not know if, by the term "meeting,” your letter meant a Subcommittee hearing at
which a quorum of its members are present, and the rules and procedures goveming
committee hearings will apply, as Bryan requires. As before, the face of Mr. Haney's
subpoena fails to state whether there will be a hearing of the Subcommittee with a
quorum of its members on June 17, 1998.

Please provide us with the details of the procadure to be followed on June 17,
1998. Once we have the details of such procedure, we will then be able to interpose
Mr. Haney's objections to the Subcommittee's subpoena in a way that provides for their
mature consideration by Subcommittee members before a quorum meets to address
any issues thus raised.

in that Bryan held the witness waived applicable protections because she failed
to address the underlying issues fully at the time they arose, we would appreciate a
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response to our inquiry before proceeding any further to file objections and produce any
documents to which the Subcommittee may be entitled. As the Supreme Court
explained, congressional subpoena processés should not be a "game of hare and
hounds” (id. at 331), in which the procedures an inquiring committee follows and the
bases of any concerns and objections a putative witness might have, are not addressed
fully and candidly in advance. Indeed, Bryan determined that a witness' asking for such
a full and fair airing of these issues in advance at a hearing on them betokens his
utmost good faith. This is precisely what we are doing in this situation.

We would like to offer a procedural proposal which may provide a reasonable
solution to the dilemma in which we find ourseives. We have become frustrated, as you
no doubt have as well, in our inability to resolve the serious legal and procedural issues,
which have arisen in the course of your inquiry. We have attempted to step back and
consider whether there is a mechanism available that would both satisfy the legitimate
needs of the Committee to obtain facts relevant to its inquiry and also protect the
attorney client privilege and client confidences recognized under the code of
professional responsibility and the caselaw.

We believe there is such a mechanism —~ used before by congressional
committees = for revolving disputed issues of privilege between an investigating
committee and a witness. That mechanism is the appointment of a master, chosen by
mutual agreement, from among a list of experienced and recognized experts (including,
for example, former federal judges) whose responsibility would be to examins the
competing claims and recommend to the parties, perhaps after in camera inspection by
the master, a resolution of the dispute. Obviously, such a procedure would be without
prejudice to the committee to seek to enforce its subpoenas if it believed its rights were
being unduly compromised or the right of the witness to further contest the subpoena.
Without resorting to such a mechanism, | am concerned that we will be stalemated with
no way, short of the cumbersome, uncertain, time-consuming and judicially disfavored
procedure laid out in 2 U.S.C. § 192, to resolve our differences. | hope you will give
serious consideration to this proposal as a means of mediating our currently divergent
positions.

Once again, let me remind you that we have already provided your committee
with substantial evidence responding to the issues you are investigating and there is
other substantial evidence in the record which already established that the Portals paid
no contingent fee in connection with the lease or that the extra space was sought by the
government that no special favors were granted, that the rent start date was not unusual
and was obtained in return for waiving millions in delay damages faced by the
government. Therefore, we find it difficult to understand what legitimate issues are stilt
unresolved concerning this matter.
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Thank you very much in advance for your consideration of the issues presented
herein.

Sincerely,

S Band

Stanley M. Brand
SMB:mob
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Stanley M. Brand, Esq.
Brand, Lowell & Ryan
923 Fifteenth Street, N'W.
Washington, D.C. 20005

Dear Mr. Brand:

We are in receipt of your June 16, 1998 letter, raising a further procedural question about
how the Subcommittee plans to consider your objections to the subpoenas duces tecum served upon
your client, Mr, Franklin Haney, on June 4, 1998.

As Chairman Bliley’s June 4 letter 0 your client made clear, we expected that, if your client
had any objections to the validity of the subpoenas, they would be filed with the Committee by no
later than June 9. Your last-minute decision to raise yet another meritless procedural objection,
while avoiding any substantive legal arguments, suggests that your client is not serious about having
the Subcommittee consider his legal objections to the subpoenas, but is rather only interested in
creating more delay. [ note that your claim that US. v. Bryan requires a hearing of the
Subcommittee, as opposed to a meeting, is one that you did not raise in your May 20, 1998 letter
objecting to the initial subpoenas. Nevertheless, we have consulted with the House Parliamentarian
and the House General Counsel, and are convinced that neither the House rules nor federal case law
require that Mr. Haney be permitted to appear before a hearing (or even a meeting) of the
Subcommittee to raise objections to a subpoena duces tecum.

When we spoke on the telephone this afternoon, I explained to you the process and format
of the Subcommittee’s business meeting. I then asked you to explain exactly what outstanding
procedural questions you had concerning tomorrow’s meeting. You responded that you were not
sure whether a quorum of the Subcommittee would be present. I pointed out that the quorum
requirements for a meeting are actually greater than those for a hearing, to which you appeared to
be satisfied. Thus, I expect that whatever procedural concerns you or your client may have had now
have been satisfied. I note that had you simply returned my repeated telephone calls last week I
could have allayed your procedural concerns much earlier.
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We also discussed this afternoon your proposal to avoid enforcement of the subpoenas by
appointing an independent party to review the responsive documents for claims of privilege.
Although I rejected that offer as unprecedented for dealing with issues of non-constitutional
dimension, I did suggest a possible compromise under which your client would immediately provide
all non-privileged documents responsive to the subpoenas, and would permit Committee staff to
review the documents over which your client claims a privilege, without prejudice to either side to
later seek or'withhold those documents. You said that you would discuss the proposal with your
client and call me this aftemoon, which you never did. I called you earlier this evening and left you
a message, but you did not return my call.

1 believe that the Subcommittee has conducted itself reasonably, and in good faith, in an
effort to avoid a confrontation with your client over these subpoenas and address his procedural and
substantive concerns. | expect that he will be prepared to comply with the rulings of the
Subcommittee tomorrow.

Sincerely,

e

Tom DiLenge
Committee Counsel

>

cc: Reid Stuntz, Minority Staff Director
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Staniey M. Brand, Esq.
Brand, Lowell, & Ryan
923 Fifteenth Street, N.W.
Washington, D.C. 20005

Dear Mr. Brand:

As you know, I have been trying to reach you by telephone since last Tuesday, June 9th, to
discuss the failure of your client, Franklin Haney, to provide any written objections to the subpoenas
duces tecum served upon him on June 4th.

I calléd you twice on June 9th (the due date specified in Chairman Bliley’s letter for such
objections), once on June 10th, once on June 11th, twice on June 15th, and once again early this
morning - but, as of the time of this facsimile, I have not received any return phone calls from you
or anyone on your behalf.

Given the nature of the Subcommittee’s business meeting tomorrow, I had hoped to be able
to receive your client’s objections if not by the due date, then at least well in advance of the meeting
so that you and I could discuss them to see if there were any areas of compromise or mutual
agreement. Your actions, and those of your client, have prevented us from doing so to date.

Please call me at your earliest convenience so that we can discuss this matter.
Sincerely,
7
VRS
Tom DiLenge

Committee Counsel

cc: Reid Stuntz, Minority Staff Director
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TeLEPHONE: (202) 6628700
TELECOPIER: (202) 737-7585

June 17, 1998

VIA FACSIMILE AND HAND DELIVERED

The Honorable Tom Biiley, Chairman

House Committee on Commerce

House Subcommittee on Oversight and Investigation
2125 Rayburn House Office Building

Washington, D.C. 205156115

Re: Eranklin L. Haney
Dear Chairman Bliley:

On behaif of my client, Franklin L. Haney and his companies, (Franklin L. Haney
Company, Building Finance Company of Tennessee and Tower Associates Il), he has
the following objections to the subpoenas for documents dated May 20, 1998 and June
4, 1998 respectively (which are numbered to correspond to the numbered paragraphs of
the attachment to the subpoenas):

1. Mr. Haney objects to providing any records relating to the retention of Peter
Knight, other than the records which he has already provided concerning the
payment of the fee, the invoices, and an engagement lefter. He does not
have any records that relate to “the decision to retain or hire Peter Knight,
WKLTF or James Sasser.” Finally, Mr. Haney objects to records relating to
the retention of James Sasser as privileged communications protected by the
attormey-client privilege, applicable bar rules protecting client secrets and also
as not being pertinent to the subject matter under inquiry;

2. Mr. Haney has the same objections to this category of documents;

3. Mr. Haney objects to‘producing these records on the ground that they call for
communications within the attorney-client and work product privileges;
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4,

Mr. Haney objects to this category of documents because it calls for
production of records relating to “other work” undertaken by Peter Knight
which is unrelated to The Portals. As his counsel explained in his April 24,
1998 letter to the Committee, these documents are not pertinent to the
subject matter of the Committee’s inquiry in that they relate to non-Portals
matters;

. While Mr. Haney does not object to this category, he has already provided the

Committee all that exists concerning the fee;

. Mr. Haney has no further responsive documents concerning this category;

. Mr. Haney objects to (i), (i), (iii), (xii} and (xiii) within this category because

they call for production of communications within the attorney-client and work
product privileges; he has no documents responsive to items (iv), (v}, (vi),
{viii), (ix) or (x}, other than those he has already provided to the Committee
concerning Reed Hundt;

. M. Haney does not have any documents responsive to this category,

although he understands that Parcel 49C Limited Partnership has made the
certifications available to the Committee; and

. Mr. Haney has no objection to this category, except for communications with

his attorneys, which he claims are privileged; Mr. Haney understands that all
the other relevant documents concerning the lease have been provided by
Parcel 49C.

| am presenting these objections for the record and in this letter | reassert and do
not waive any of the rights which | have previously asserted in correspondence with the
Committee.

SMB:mocb

Sincerely,

" Stanleyp,M. Brand
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Subpensa Duces Tecum

By Quthority of the IBouse of Representatibes of the
Congress of the Wnited States of America

To  Mra Eranklin L HAREX ..ottt s n e
You are hereby commanded to produce the things identified on the attached schedule before the
.................. Sub... Committee on . Quezsight. .and Investdgations . ..ccciicniinnrniees
of the House of Representatives of the United States, of which the Hon. .Jdne..Baxton..............
.................................. is chairman, by producing such things in Room ...2123....... of the
Rayburn Hovse Office... Building .......cccovnnnvnniiiiininnccnes , in the city of Washington, on
Juae A7 0998, , at the hour of ...} Q:30. 3aR.ceeneiinrinninnnnns

To ..the V.5.. Mazshal, ot .any. .stalf mevhex. of. . the . Compitrnen.on. Cammexca.....

to serve and make return.

Witness my hand and the seal of the House of Representatives
of the United States, at the city of Washington, this
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before the Committee on the.Commexce
Subcommittee on Oversight and . .

Investigations

B PP TP sanencansnsen Yeerarsccens

cesraanserasnnioe suerssrennen sanbasesaces errrecssiane
sesesenrner savsesavacvssrsanes cexsenvaae seenas canraran
................ Gesesseeataatisrancensistcrtirsnrensne

C«m é'mrr#‘. House of Representatives
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Subpena Duces Tecum

By Quthority of the ouse of Representatives of the
Congress of the Tnited States of America

To..Mr. Franklin.L.. Haney,. Fraoklin, L. Baney . Company.......cccceueiiieereeennnnneennne
You are hereby commanded to produce the things identified on the attached schedule before the

................... Sub... Committee on . Qvexsight..and. TRVeAia%A0RE...ccvevriean,
of the House of Representatives of the United States, of which the Hon. .Jos. . Razkon..............
.................................. is chairman, by producing such things in Room ....2123....... of the
Rayburn House Qffice... Building ........ccoveivervneecnnnncenninnes , in the city of Washington, on
June 17,1998 . ......ccevuuee , at the hour of .A0:30.8:Rrcccineriiiiinnennnn.

To ..the U.§. Marshal.or.any..staff. . membar. of . kbe.Compithes. au. Cammexce.....

to serve and make return.

Witness my hand and the seal of the House of Representatives
of the United States, .at the city of Washington, this
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JFranklin. L. Haney. Company......c..ceevee

......................................................

......................................................

before the Committee on the.Commerge ...
Subsomnities. on . Oversigbt. and. . ......

Jnyestigations. ..

......................................................
......................................................
......................................................

......................................................

&W‘W a"""l&ﬂouu of Represematives
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Subpena Duces Tecum

By Quthority of the Bouse of Representatibes of the
Congress of the WUnited States of America

of the House of Representatives of the United States, of which the Hon. ..Jos Barton............
.................................. is chairman, by producing such things in Room ....2123....... of the
Rayburn, House Qffice... Building .........ccovvrvmveerieciriinncnnns , in the city of Washington, on
June 17, 1998 ................ , at the hour of ..10:30. .8, Be.venureerrevennnnnnne

To ..the U8, Marsbal ox. avy.staff.member..of. the. Gommittee. an.Commexss.....

to serve and make return.

Witness my hand and the seal of the House of Representatives
of the United States, .at the city of Washington, this

Clert.”
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JBuildiog, Einance, Company.of ............
TONEABESA. I0G 1. e ereeiiiircirinireraeenee

......................................................

.........................................

.....................................................

......................................................
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Subpena Duces Tecum

By Quthority of the Fouse of Representatives of the
Congress of the Wnited States of America

........................................................................................................

of the House of Representatives of the United States, of which the Hon. ..Joe. Barton. ... ...
.................................. is chairman, by producing such things in Room ...2123........ of the

[Rayburn, House Office.. Building ........oceoeeveerererieriieccaniane , in the city of Washington, on

to serve and make return.

Witness my hand and the seal of the House of Representatives
of the United States, .at the city of Washington, this
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.Tover..Asseciaces 1L, Inc. . ...

before the Committee on the.Commerce, .,
.Sybgommittee on Oversight and . .....

...................................................

......................................................

......................................................

......................................................

......................................................
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ATTACHMENT TO SUBPOENA

All records that relate to Franklin Haney’s or the Frankiin Haney Companies” retention or
hiring of; or the decision to retain or hire, Peter Knight. WKLTF, or James Sasser for counsel
or services regarding the Portals or the relocation of the FCC.

All records that relate to any payments or fees made to James Sasser for services, efforts,
lobbying, or other work undertaken or provided regarding the Portals or the relocation of the
FCC, from January 1, 1994, through the present, including but not limited to all bills or
invoices submitted by any of the foregoing. o

All records that relate to the services, efforts, lobbying, or other work undertaken or
provided, or to be undertaken or provided, by Peter Knight, WKLTF, or James Sasser
regarding the Porials or the relocation of the FCC.

All records that relate to the services, efforts, lobbying, or other work undertaken or
provided, or to be undertaken or provided, by Peter Knight, WKLTF, or any other person or
entity for the $1 million fee billed to the Franklin L. Haney Company in January 1996.

All records that relate to the $1 million fee billed by Peter Knight and/or WKLTF to the
Franklin L. Haney Company in January 1996, not produced in response to the above request.

All records that relate to any fee arrangement with Peter Knight, WKLTF, or James Sasser
for work undertaken or provided, or to be undertaken or provided, by any of the foregoing
regarding the Portals or the relocation of the FCC, including but not limited to all records
that relate to the nature, negotiation, agreement, billing, payment, structure, purpose, or
allocation of such fee arrangement.

Al records that relate 10 any contact, communication, understanding, or agreement (whether
written, electronic, or oral) between any two or more of the following individuals or entities
regarding the Portals or the relocation of the FCC: (i) Peter Knight; (ii) WKLTF; (iii) James
Sasser; (iv) former FCC Chairman Reed Hundt, or any other official or employee at the FCC;
(v) the Office of the Commissioner, Public Building Service, General Services
Administration (GSA), or any official or employee thereof; (vi) the Office of the GSA
Administrator, or any official or employee thereof; (vii) the Office of the GSA Regional
Administrator for the National Capital Region, or any official or employee thereof; (viii) the
Office of General Counsel, GSA, or any official or employee thereof; (ix) Robert Peck; (x)
the Executive Office of the President (including but not limited to the Office of the Vice
President), or any official or employee thereof; (xi) Franklin Haney; (xii) John Wagster; (xiii)
T.J. Mancuso; or (xiv) any one or more of the Franklin Haney Companies.

All warranties and certifications that relate to the Portals and that are executed, signed, or co-
signed under the provisions of 41 U.S.C. § 254(a) (or any other similar statute or regulation
governing contingent fee representations) by Franklin Haney, any one or more of the Franklin
Haney Companies, Parcel 49C Limited Partnership, or any other company or partnership in
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which Franklin Haney or any one or more of the Franklin Haney Companies have a financial
interest, and all records that relate to any such warranty or certification.

9 All records that relate to the negotiation of the supplemental lease agreements signed by
Parcel 49C Limited Parmership and GSA in January and March of 1996.
Definitions and Instructions:

For purposes of the foregoing Subpoena Duces Tecum, the following definitions and instructions
shal] apply:

1.

The term “records” is to be construed in the broadest sense and shall mean any written or
graphic material, however produced or reproduced, of any kind or description, consisting
of the original and any non-identical copy (whether different from the original because of
notes made on or attached to such copy or otherwise) and drafis and both sides thereof,
whether printed or recorded electronically or magneticaily or stored in any type of data
bank, including, but not limited to, the following: correspondence, memoranda, records,
summaries of personal conversations or interviews, minutes or records of meetings or
conferences, opinions or reports of consultants, projections, statistical statements, drafts,
contracts, agreements, purchase orders, invoices, confirmations, telegraphs, telexes,
agendas, books, notes, pamphlets, periodicals, reports, studies, evaluations, opinions,
logs, diaries, desk calendars, appointment books, tape recordings, video recordings, e-
mails, voice mails, computer tapes, or other computer stored matter, magnetic tapes,
microfilm, microfiche, punch cards, all other records kept by electronic, photographic, or
mechanical means, charts, photographs, notebooks, drawings, plans, inter-office
communications, intra-office and intra-departmental communications, transcripts, checks
and canceled checks, bank statements, ledgers, books, records or statements of accounts,
and papers and things similar to any of the foregoing, however denominated.

The terms “relating” or “relate” as to any given subject means anything that constitutes,
contains, embodies, identifies, deals with, or is in any manner whatsoever pertinent to that
subject, including but not limited to records concerning the preparation of other records.

The term “Franklin Haney™ means Franklin Haney, individually, and any agent, servant,
representative, attorney, or other individual acting on behalf of Franklin Haney.

The term “Franklin Haney Companies™ means the Franklin L. Haney Company, Tower
Associates I1, Inc., the Building Finance Company of Tennessee, and/or any other company,
partership, or similar entity controlled by Franklin Haney or any of the preceding entities,
including any officer, director, employee, agent, representative, lobbyist, attomey, or other
individual acting on behalf of any of the preceding entities.

The term “Peter Knight” means Peter Knight, individually, and any agent, servant,
representative, attorney, or other individual acting on behalf of Peter Knight.
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The term WKLTF means Wunder, Knight, Levine, Thelen & Forcey, its legal predecessor
Wunder, Diefenderfer, Cannon & Thelen, and any partner, associate, employee, agent,
representative, or other individual acting on behalf of either of the preceding entities.

The term “James Sasser” means James Sasser, individually, and any agent, servant,
representative, attorney, or other individual acting on behalf of James Sasser.

The term “Portals” means any one or more of the buildings being developed by Parce] 49C
Limited Partnership in southwest Washington, D.C.

The term “FCC” means the Federal Communications Commission.

The term “GSA™ means the General Services Administration.

The subpoena duces tecum demands production of all records within the recipients’
possession, custody, or control, including but not limited to all records within the possession,

custody, or control of the recipients’ agents, servants, representatives, attorneys, or other
individuals acting on the recipients’ behalf.
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Memorandum June 16, 1998

TO : Honorable Tom Bliley, Chairman, House Committee on Commerce
Honorable Joe Barton, Chairman, House
Subcommittee on Oversight and Investigations,
Committee on Commerce

FROM : Morton Rosenberg
Specialist In American Public Law
American Law Division

SUBJECT : Assessment of Validity of Committee Subpoenas for Documents

In late 1997, based on investigative reports published in Business Week and Time
magazine, and statements to staff during its investigation of Molten Metals Technology, the
Subcommittee commenced an inquiry into the circumstances leading to the relocation of the
Federal Communications Commission (FCC) headquarters to the Portals, an office
development in southwest Washington. The Business Week report alleged that a result of
the involvement in the Fall of 1995 of Mr. Franklin L. Haney, a Tennessee developer with
purportedly close ties to Vice President Gore, as a general partner in the Portals project
(known as the Parcel 49c Limited Partnership), the FCC's long and vigorous opposition to
the move dissolved, a favorable lease arrangement was entered into between the General
Services Administration (GSA) and the Portals partnership, and that shortly after the new
lease arrangement was signed Mr. Hancy contributed $230,000 to the Democratic National
Committee and five State Democratic party organizations. Later, Mr. Benard Wunder, a
former managing partner at the law firm of Wunder, Knight, Levine, Thelen & Forcey, told
Subcommittee staff that a partner in the firm, Mr. Peter Knight, had billed and received a $1
million "performance” payment from an unknown client. Mr. Knight, a lawyer-lobbyist and
former staffer for Vice President Gore, was the campaign manager for the 1996 Clinton-
Gore reelection campaign. Shortly thereafter Time magazine reported that Mr. Haney had
confirmed that he had paid Mr. Knight a fee of $ 1 million for "general legal work on the
[Portals] project”.

On the basis of those reports and information, the Subcommittee initiated an
investigation into the Portals matter pursuant to its oversight authority under Rules X and XI
of the House of Representatives. Initial unusuccessful informal overtures for interviews and
information from Mr. Haney was followed by formal requests to him from Chairmen Blilely
and Barton for information on the allegations. In the initial communication, the Chairmen
stated: "If you paid Mr. Knight $1 million in one lump sum as a performance fee, we would
have serious qustions about the services which you were paying on this federal contract,
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which involves an agency within this Committee's oversight responsibilities”. A subsequent
letter to Mr. Haney's counsel explained the Committee's interest and authority, noting that
"this Committee has both the right and duty to inquire as to whether the planned relocation
is being conducted to further the efficient and effective execution of FCC's statutory
responsibilities, or whether the relocation has been influenced by other, less legitimate
considerations”. Letter to Stanley Brand dated November 21, 1997.

. Mr. Haney has responded to some document requests which has established that
Mr. Knight's law firm accepted Mr. Haney as a client by a letter of engagement dated
October 23, 1995, which provided that the firm's representation would "include strategic and
legal counsel conceming real estate projects of interest to the Haney Company”. The period
of engagement was to be from June 1, 1995 through May 30, 1998, and that the Haney
Company would be billed on a "project-by-project basis at a rate to be determined”. The
firm advised that it would also bill for reasonable and customary out-of-pocket expenses
which would be included on monthly statements. While there were monthly statements for
firm expenses starting in November 1995, the first billing occurred on January 3, 1996, for
$ 1 million, which the invoice indicated was the fee for "legal services rendered (1994 and
1995)". The date of the billing was coincident with the signing of the supplemental lease
agreement between GSA and the Portals partnership which is said to be worth an additional
$60 million to Portals partnership over the life of the lease. The bill was paid by check made
out personally to Mr. Knight on April 1, 1996. The payment did not include other firm
related expenses billed at the same time.

Committee interviews with officials and employees at the FCC and GSA also revealed
that Mr. Knight contacted and met with FCC officials, including then-Chairman Reed Hundt,
on behalf of Mr. Haney with respect to the Portals project, and GSA officials, and that former
Senator, and now Ambassador to China, James Sasser, acting as attorney for Mr. Haney,
attended meetings between Haney and officials at GSA and the FCC in which Mr. Knight
may have participated. On December 4, 1997, the Committee requested that Mr. Knight
provide information and documents with respect to his role and involvement in the Portals
matter.

On December 8, 1997, Mr. Haney's counsel advised the Committee that the
retainer agreement, expense invoices and payment check were submitted to the Committee
because they are not covered by the attorney-client privilege and that their submission was
not a waiver of the privilege where it is applicable. Subsequently, Mr. Haney directed Mr.
Knight and his law firm, and Ambassador Sasser, not to reveal confidences acquired during
their legal representation of him. On December 22, 1997, Mr. Knight's counsel advised the
Committee that requests for documents regarding his representation of Mr. Haney, other than
those submitted regarding his retention, bills for his fee, and payment, would be withheld as
confidential communications covered by the attorney-client privilege. A privilege log
covering 14 withheld documents was submitted. A similar claim was made by Ambassador
Sasser on April 10, 1998.

On April 30, 1998, the Subcommittee authorized the issuance of subpoenas to
further the investigation of the Portals matter, which were issued on May 13, 1998. The
subpoenas demanded records from Mr. Haney personally and from three companies under
his control relating to his involvement in the Portals project and the $1 million payment to
Peter Knight for services relating at least in part to the Portals. On May 20, 1998, the return
date of the subpoenas, counsel for Mr. Haney declined to produce the subpoenaed records
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on the ground that the subpoenas were defective for failure to make them returnable to a
"duly convened committee” so that the "witness" could have a forum to state his objections
to compliance. "Due process" and House rules, it was argued, require receipt of subpoenaed
documents "in committee”. On June 4, 1998, the Committee rejected counsel's objection,
noting that the very same argument had been rejected by the Supreme Court in United States
v. Bryan, 339 U.S. 323, 329-330 (1950). However, the Chairman agreed to permit Mr.
Haney to appear before a meeting of the Subcommittee to present his legal objections and
have them ruled upon "in order to expedite the Committee's receipt of the sul
documents”. The subpoenas were reissued to provide a new return date of June 17, 1998,
at which time Mr. Haney could make an oral presentation. A written summation of those
objections was to be submitted by June 9. Subpoenas were also issued to Mr. Knight and to
Mr. Dennis Thelen, managing partner of Mr. Knight's firm, returnable on June 17, with the
same opportunity and conditions for submission of written and oral legal objections. As of
close of business June 16, 1998, none of the subpoenaed parties had submitted written
objections, although proffers of proposed testimony have been tendered, and an offer to
utilize a jointly selected third party neutral to resolve document disputes has been made.

As indicated, apart from documentation with respect to fee information and
payments, neither Haney nor his counsel have complied with either voluntary requests for
specified records or with compulsory process for such information, and none of the
subpoenaed parties has as yet submitted their invited written legal objections for
consideration and evaluation. However, the extensive correspondence with various counsel
since November 1997 would appear to establish that counsel contests the jurisdiction of the
Committee over the subject matter; the uncertainty of the scope or breadth of the
investigation; the burdensome and excessive nature of the requests; the pertinency of some
of the requested documents to the matter under investigation; and the efficacy of the
Committee's demands in the face of claims of attomey-client privilege and work product
protections.

In view of the lack of appreciable movement on either side with respect to
production, and the strong indication that the butk of the documents sought will not be
produced in a timely fashion, the Subcommittee believes that it may be necessary to seek a
contempt of Congress citation pursuant to 2 U.S.C. 192, 194 (1994) to vindicate the authority
and propriety of its demand.

You have asked that we review the legal positions of the Subcommittee and Mr.
Haney's counsel as reflected in the correspondence and assess the weight of those conflicting
positions with respect to the legal validity of the subpoenas. In response we submit the
following with the caveat that in the absence of fully articulated legal arguments from the

respondents, it may be difficult to anticipate all possible arguments that might be
raised on their behalf beyond those suggested in the correspondence or nuances of those
raised.

Discussion
Mr. Haney's objections may be uscfully separated into two categories for

discussion: those raising legal issues as to the legal sufficiency of the subpoena, and those
that present claims of common law privilege.
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1. Legal Sufficiency of the Subpoena

The offense of criminal contempt of Congress under 2 U.S.C. 192, 194 is established
by meeting four principal elements: (a) jurisdiction and authority; (b) legislative purpose;
(c) pertinency; and (d) willfulness. See, John C. Grabow, Congressional Investigation: Law
and Practice, Chap. 3.4(b)(1988).

(a) Jurisdiction and Authority. In his letters of November 14 and December 22, 1997,
and April 24, 1998, Haney's counsel questions the jurisdiction and authority of the
Committee. In his November 14 letter, for example, he asserts that his "initial review of
Rule 10 indicates that jurisdiction over “public buildings and occupied or improved grounds
of the United States' is conferred on the House Committee on Transportation and
Infrastructure. In that the stated subject matter of your inquiry is the contract between the
General Services Administration and the real estate partnership which owns the property, it
is not immediately clear whether and how the Committee on Commerce has been delegated
jurisdiction over this subject matter by the House". In his April 24, 1998, letter counsel
questions "whether Congress gave authority to this particular committee extensive enough
to cover the subject matter of this particular inquiry” and argues that your Committee lacks
the jurisdiction to seek "non-Portals related information" and "severely restricts even the
Portals documents to those which can be demonstrated to be integral to the Committee's
jurisdiction over "regulation of interstate and foreign communications' . . . or to oversight of
‘Federal agencies and entities having responsibilities’ for administering laws within the
committee's jurisdiction”. Counsel also claims that the scope of the investigation has
inappropriately expanded from its initial definition.

Counsel for Haney apparently misapprehends the nature and sources of
congressional committee jurisdiction and authority. A congressional committee is a creation
of its parent House and only has the power to inquire into matters within the scope of the
authority that has been delegated to it by that body. Therefore, the enabling rule or resolution
which gives the committee life or particular direction is the charter which defines the grant
and the limitations of the committee’s power. Uhnifted States v. Rumely, 345 USS. 41, 44
(1953); Watkins v. United States, 354 U.S. 178, 201 (1957); Gojak v. United States, 334 U.S.
702, 708 (1966). In construing the scope of a committee’s authorizing rule or resolution, the
Supreme Court has adopted a mode of analysis not unlike that ordinarily followed in
determining the meaning of a statute: it looks first to the words of the resolution itself, and
then, if necessary, to the usual sources of legislative history. As explained by the Court in
Barenblatt v. United States, 360 U.S. 109, 117 (1959), “Just as legislation is often given
meaning by the gloss of legislative reports, administrative interpretation, and long usage, so
the proper meaning of an authorization to a congressional committee is not to be derived
alone from its abstract terms unrelated to the definite content furnished them by the course
of congressional actions.” Similarly, in Watkins, supra, 354 U.S. at 209-215, the Court noted
that for ascertainment of the subject of an investigation, one may look to a number of
sources, including (1) the committee’s authorizing resolution, (2) the resolution by which the
full committee authorized the subcommittee to proceed, (3) the introductory remarks of the
chairman or other members, (4) the nature of the proceedings, and (5) the chairman’s
response to the witness when the witness objects to the line of questioning on grounds of
pertinency.
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Under House Rule X(e)(14), the Committee on Commerce is vested with
jurisdiction over " the regulation of interstate and foreign communications”.  Rule
X(2)(b)1) directs each standing committee to

Review and study on a continuing basis, the application,
administration, execution, and effectiveness of those laws, or parts
of laws, the subject matter of which is within the jurisdiction of
that committee and the organization and operation of the Federal
agencies or entities having responsibilmes in or for the
administration and execution thereof, in order to determine
whether such laws and the programs thercunder are being
implemented and carried out in accordance with the intent of the
Congress and whether such programs should be continued,
curtailed or eliminated. In addition, each such committee shall
review and study any conditions or circumstances which may
indicate the necessity or desirability of enacting new or additional
legislation within the jurisdiction of that committee (whether or not
any bill or resolution has been introduced with respect thereto), and
shall on a continuing basis undertake future research and
forecasting on matters within the jurisdiction of the committee.

(emphasis supplied)

There would appear litile doubt that the oversight mandate of Rule X, coupled with
the historic practice of the Commerce Committee in directly dealing with issues raised by the
impact of actions of executive agencies not within the Committtee's jurisdiction on the
effectiveness and efficacy of the operation and management of departments and agencies
within its purview, permits the Committee to conduct the instant inquiry. The direction of
Rule X plainly covers the "organization and operation” of the FCC, an agency that has
"responsibilities in and for the administration and execution” of communications laws which
fall within the Committee's jurisdiction. The Committee has both the right and obligation
to determine whether the planned relocation is being conducted to further the efficient and
effective execution of the FCC's statutory responsibilities and whether the relocation has
been influenced by extraneous, and perhaps illegitimate, considerations. This same
relocation was the subject of a Committee hearing in June 1995 when then FCC Chairman
Reed Hundt testified. Hearing, "Reauthorization of the Federal Communications
Commission”, before the House Subcommittee on Telecommunications and Finance,
Committee on Commerce, 104* Cong., 1* Sess. 6-50 (1995). As far back as 1976 the
Committee's Subcommittee on Energy and Power, chaired by Mr. Dingell, held hearings on
issues related to the relocation of the Federal Energy Administration and the General
Services Administration’s compliance with the National Environmental Policy Act.
Numerous witnesses from (GSA were calied to testify. Hearing, "Proposed Relocation of
FEA To Buzzard Point", before the House Subcommittee on Energy and Power, Committee
on Interstate and Foreign Commerce, 96* Congress, 2d Sess. (1976). The previous year the
CommmoeCommiﬂeehcldhuﬁnpdeding,inpaﬂ,withamposedmlouﬁonofﬂn
Securities and Exchange Commission headquarters and the role of GSA in the process.
Hearing, "Securities Exchange Act Amendments”, before the House Committee on Interstate
on Foreign Commerce, 94* Cong., 1* Sess. (1975).

During the 1980's, a major issue confronted by the Committee's Subcommittee on
Oversight and Investigation was the legal propriety and impact of the Office of Management
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and Budget's (OMB) administration of Executive Orders 12291 and 12498, making OMB
the central clearinghouse of all executive branch agency rulemaking, on agencies within the
Committee's jurisdiction. Throughout that decade the Oversight Subcommittee held
numerous hearings on alleged interference by OMB on agency policymaking at the
Environmental Protection Agency and the Food and Drug Administration, among others,
often calling OMB officials to testify. See, e.g., Role of OMB in Regulation, Hearing Before
the Subcommittee on Oversight and Investigation of the House Committee on Energy and
Commerce, 97® Cong., 1* Sess. (1981); "Infant Formula: The Present Danger," Hearing
Before the Subcommittee on Oversight and Investigations of the House Committee on
Energy and Commerce, 97* Cong., 2d Sess. (1982); EPA: "Investigation of Superfund and
Agency Abuses (Part 3)", Hearings Before the Subcommittee on Oversight and
Investigations of the House Committee on Energy and Commerce, 98" Cong., 1* Sess. 81
(1983); "Investigation of the EPA: Report on the President's Claim of Executive Privilege
Over EPA Documents, Abuses in the Superfund Program, and Other Matters” by the
Subcommittee on Oversight and Investigations of the House Committee on Energy and
Commerce, 9th Cong., 2d Sess. 285 (1984); "EPA's Asbestos Regulations,"” Hearing Before
the Subcommittee on Oversight and Investigations of the House Committee on Energy and
Commerce, 99® Cong. 1% Sess. 109 (1985).

Finaliy, between 1992 and 1994, the Subcommittee on Oversight conducted an
intensive inquiry into systemic problems within the Justice Department's envrionmental
criminal enforcement program. The "purpose of the investigation was to discover whether
DOJ officials were undermining the EPA's criminal enforcement program, which had taken
years of Subcommittee and Commiitee work to establish”. No jurisdictional question was
ever raised to the Subcommittee's inquiry. "Damaging Disarray : Organizational Breakdown
and Reform in the Justice Department's Enviromental Crimes Program", Staff Report of the
House Subcommittee on Oversight and Investigations, Committee on Energy and Commerce,
103d Cong., 2d Sess. 1 (1994)}(Committee Print No. 103-T).

In sum, then, the Committee has a long history and practice of including agencies
without the Committee's technical jurisdiction whose actions impact the operations of
agencies within its oversight purview. Such action is certainly not precluded by Rule 10, and
appears a matter of a legislative common sense, efficiency and praticality. It is likely that a
reviewing court would find that the Subcommittee’s practice under Rule 10 "comes to us
with a ‘persuasive gloss of legislative history’ . . . which shows beyond doubt that . . . the
{House] has clothed” your Subcommittee with a broad mandate with respect to the scope of
the hearings it has authorized and directed it to conduct. Barenblatt v. United States, supra,
360 U.S. at 117-18.

Haney's counsel also appears to raise an objection to the fact that as your
Subcommittee’s investigation has progressed, its scope has increased. "Your December 15,
1997, letter described your investigation as concerning whether the FCC's relocation to the
Portals * has been improperly influenced by political considerations', yet your initial inquiry
to Mr. Haney was whether payment of legal fees to Mr. Knight was a prohibited
‘performance fee.™ Letter of December 22, 1997. "There is no meaningful explanation in
the [Committee's] letter how the topic under inquiry - FCC relocation and the fee
arrangement with Mr. Knight -~ relates to the other projects on which Mr. Knight has
worked, yet the Committee is seeking to ‘review [ ] all documents that will shed light on the
nature and purpose of the $1 million payment’®. Letter of April 24, 1998. However, the
courts have not limited congressional inquiry to its initial stated scope. In Eastland v. United
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States Servicemen's Fund, 421 U.S. 491, 509 (1975), the Supreme Court recognized that a
congressional investigation may lead “up some “blind alleys® and into nen-productive
enterprises. To be a valid investigative inquiry there need be no predictable end result”.
More recently, in Senate Select Committee on Ethics v. Packwood, 845 F.Supp. 17, 20-21
(D.D.C. 1994), stay pending appeal denied, 510 U.S. 1319 (1994), the court rejected a claim
of overbreadth with regard to a subpoena for a Senator’s personal diaries, holding that the
Committee’s investigation was not limited in its investigatory scope to its original demand
“even though the diaries might prove compromising in respects to which the Committee has
not yet foreseen". The court noted the long judicial acceptance of the breadth of
congressional subpoenas and the analogy of a legislative inquiry to that of a grand jury:

In determining the proper scope of a
legislative subpoena, this Court may only inquire as
to whether the documents sought by the subpoena
are ""not plainly incompetent or irrelevant to any
lawful purpose [of the Subcommittee] in the
discharge of [its] duties™. McPhaul v. United
States, 364 U.S. 372, 381, 81 S.Ct. 138, 143, 5
L.Ed.2d 136 (1960)(quoting Endicott Johnson
Corp. v. Perkins, 317 U.S. 501, 509, 63 S.Ct. 339,
343, 87 L.Ed. 424 (1943)).

* * *

Senator Packwood's principal apprehension appears
to be that somewhere within the diaries will be
found evidence of other conduct presently not
within anyone's contemplation (other than perhaps
his own) that the Ethics Committee will deem to be
senatorial misbehavior. Yet where, as here, an
investigative subpoena is challenged on relevancy
grounds, the Supreme Court has stated that the
subpoena is to be enforced "unless the district court
determines that there is no reasonable possibility
that the category of materials the Government seeks
will produce information relevant to the general
subject of the . . . . investigafion”. United States v.
R. Enterprises , Inc.., 498 U.S. 292, 301, 111 S.Ct.
721,727,112 L.Ed.2d 795 (1991)......

At this stage of its proceedings the Ethics
Committee is performing the office of a legislative
branch equivalent of a grand jury, in furtherance of
an express constitutional grant of authority to
Congress to keep its own house in order. It is well-
established that such investigative bodies enjoy
wide latitude in pursuing possible claims of
wrongdoing, and the authority of the courts to
confine their investigations is extremely limited.
"The function of the grand jury is to inquire about
all information that might possibly bear on its
investigation until it has identified an offense or
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has satisfied itself that none has occurred". R.
Enterprises, Inc., 498 U.S. at 297, 111 S.Ct. at 726.

845 F. Supp. at 20-21. See also Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186,
209 (1946)(holding that determining whether a subpoena is overly broad “cannot be reduced
to formula; for relevancy and adequacy or excess in the breadth of subpoena are matters
variable in relation to the nature, purposes and scope of the inquiry.").

(b) Legislative Purpose. The Supreme Court has made it clear that Congress
does not have to state explicitly what it intends to do as a result of an investigation. In In re
Chapman, 166 U.S. 661, 669 (1897), the Court upheld the validity of a resolution authorizing
an inquiry into charges of corruption against certain Senators despite the fact that it was
silent as to what might be done when the investigation was completed. The Court stated:

The questions were undoubtedly pertinent to the subject
matter of the inquiry. The resolutions directed the committee
to inquire “whether any Senator has been, or is, speculating in
what are known as sugar stocks during the consideration of
the tariff bill now before the Senate.” What the Senate might
or might not do upon the facts when ascertained, we cannot
say, nor are we called upon to inquire whether such ventures
might be defensible, as contended in argument, but it is plain
that negative answers would have cleared that body of what
the Senate regarded as offensive imputations, while
affirmative answers might have led to further action on the
part of the Senate within its constitutional powers.

Nor will it do to hold that the Senate had no jurisdiction
to pursue the particular inquiry because the preamble and
resolutions did not specify that the proceedings were taken for
the purpose of censure or expulsion, if certain facts were
disclosed by the investigation. The matter was within the
range of the constitutional powers of the Senate. The
resolutions adequately indicated that the transactions réferred
to were deemed by the Senate reprehensible and deserving of
condemnation and punishment. The right to expel extends to
all cases where the offense is such as in the judgment of the
Senate is inconsistent with the trust and duty of a member.

We cannot assume on this record that the action of the
Senate was without a legitimate object, and so encroach upon
the province of that body. Indeed, we think it affirmatively
appears that the Senate was acting within its right, and it was
certainly not necessary that the resolutions should declare in
advance what the Senate meditated doing when the
investigation was concluded.

166 U.S. at 699.
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In McGrain v. Daugherty, 273 U.S. 135 (1927), the original resolution that
authorized the Senate investigation into the Teapot Dome Affair made no mention of a
legislative purpose. A subsequent resolution for the attachment of a contumacious witness
declared that his testimony was sought for the purpose of obtaining “information necessary
as a basis for such legislative and other action as the Senate may deem necessary and proper.”
The Court found that the investigation was ordered for a legitimate object. It wrote:

The only legitimate object the Senate could have in
ordering the investigation was to aid it in legislating, and we
think the subject matter was such that the presumption should
be indulged that this was the real object. An express avowal
of the object would have been better; but in view of the
particular subject-matter was not indispensable. . . ..

The second resolution — the one directing the witness
be attached — declares that this testimony is sought with the
purpose of obtaining “information necessary as a basis for
such legislative and other action as the Sepate may deem
necessary and proper”. This avowal of contemplated
legislation is in accord with what we think is the right
interpretation of the earlier resolution directing the
investigation. The suggested possibility of “other action” if
deemed “necessary or proper” is of course open to criticism
in that there is no other action in the matter which would be
within the power of the Senate. But we do not assent to the
view that this indefinite and untenable suggestion invalidates
the entire proceeding. The right view in our opinion is that it
takes nothing from the lawful object avowed in the same
resolution and rightly inferable from the earlier one. It is not
as if an admissible or unlawful object were affirmatively and
definitely avowed.

Moreover, when the purpose asserted is supported by reference to specific
problems which in the past have been, or in the future may be, the subject of appropriate
legislation, it has been held that a court cannot say that a committee of the Congress exceeds
its power when it seeks information in such areas. Shelton v. United States, 404 F.2d 1292,
1297 (D.C. Cir. 1968), cert. denied, 393 U.S. 1024 (1969). In the past, the types of
legislative activity which have justified the exercise of the power to investigate have
included: the primary functions of legislating and appropriating, Barenblatt v. United States,
360 U.S. 109 (1959); the function of deciding whether or not legislation is appropriate,
Quinn v. United States, 349 U.S. 155, 161 (1955); oversight of the administration of the
laws by the executive branch, McGrain v. Daugherty, supra, 279 U.S. at 295; and the
essential congressional function of informing itself in matters of national concern, United
States v. Rumely, 345 U.S. 41, 43, 45 (1953); Watkins v. United States, supra, 354 U.S. at
200n.3.

(c) Pertinency. The contempt statute provides that a committee's questions or
subpoena requests must be "pertinent to the subject under inquiry.” The Committee's
inquiries must relate to a legitimate legislative purpose and fall within the grant of authority
made by Congress to the committee. United States v. Orman, 207 F.2d 148, 153 (3d Cir.
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1953). As previously indicated, the Subcommittee's investigation appears well within a valid
legislative purpose.

In determining general questions of the pertinency of inquiries, the courts have
required only that the specific inquiries be reasonably related to the subject matter under
investigation. Sinclair v. United States, 279 U.S. 263, 279 (1929); Ashland Oil, Inc. v. FTC,
409 F.Supp. 297, 305 (D.D.C. 1976). Because of the breadth of congressional investigations,
the courts have long recognized that pertinency in the legislative context is broader than that
of relevance under the law of evidence. "A judicial inquiry relates to a case, and the
evidence to be admissible must be measured by the narrow limits of the pleadings. A
legislative inquiry anticipates all possible cases which may arise thereunder and the evidence
must be responsive to the scope of the inquiry which generally is very broad." Townsend v.
United States, 95 F.2d 252, 261 (D.C. Cir.), cert. denied, 303 U.S. 664 (1938)(emphasis in
original). The Watkins court warned that a witness “acts at his peril” in deciding not to
respond to a committee's questions or subpoena demands on grounds of pertinency, but that
"a person compelled to make this choice is entitled to have knowledge of the subject to
which the interrogation is deemed pertinent . . . with the same degree of explicitness and
clarity that the Due Process Clause requires in the expression of a criminal offense”. Warkins
v. United States, supra, 354 U.S. at 208-209. However, as previously discussed, Watkins
suggests a variety of sources from which the subject matter of an investigation may be
shown: (1) the declaration of the question under inquiry found in the authorizing rule or
resolution of the committee or subcommittees, (2) the introductory remarks of the committee
chairman or other members, (3) the response of the Chairman to the witness' pertinency
objection, (4) the question itself, or (5) the "nature of the proceedings." Id at 213.

In Barenblatt, supra, the Court rejected a pertinency objection, distinguishing the
factual situation in Watkins, where "the question under inquiry had not been disclosed in any
illuminating manner; and the questions asked . . . were not only amorphous on their face, but
in some instances clearly foreign to the alleged subject of the investigation”, with that before
it where "[t]he subject matter of the inquiry had been identified at the commencement of the
investigation as communist infiltration into the field of education" and the scope of the
particular hearing "had been announced as in the main communism in education and the
experiences and background in the party by Frances X. Crowley.™ 360 U.S. at 123-124,

The identification of the subject matter of the present inquiry has been made clear
in the extensive correspondence over the last seven months between the Subcommittee and
Mr. Haney's counsel. Those communications have made it clear that the Subcommittee is
concerned with Mr. Haney's involvement in the Portals project and his $1 million lump sum
payment to Peter Knight for "strategic and legal counsel concerning real estate projects of
interest to the Haney Company.” It has been claimed, without tangible verification, that the
payment was for a number of assignments that have been or would be undertaken by Mr.
Knight over the three year period of the retainer agreement. The coincidence of the payment
and the signing of the supplemental lease agreement between GSA and the Portals
partnership has raised what appears to be legitimate concerns about the nature and purpose
of the payment, which the conflicting evidence thus far gathered by the Subcommittee has
not allayed. In response, Mr. Haney has supplied unconfirmable denials of pertinence. In
this posture, the current record would appear to provide a strong foundation for a court to
find that Mr. Haney has been informed of the pertinence of the subpoena requests.
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d). Willfulness. Section 192 refers to witnesses who “willfully make default™.
The courts have long established that willfullness as used in the statute does not require the
showing of a specific criminal intent, bad faith or moral turpitude. Braden v. United States,
365 U.S. 431, 437 (1961); Barsky v. United States, 167 F.2d 241, 251 (D.C. Cir. 1948). It
deals only with intentional conduct. United States v. Bryan, 339 U.S. 323, 329-330 (1950).
The requirement is satisfied if “the refusal was deliberate and intentional and was not a mere
inadvertence or an accident™. Fieldv. United States, 167 F.2d 97, 100 (D.C. Cir. 1947), cert.
denied, 332 U.S. 851 (1948). With particular respect to failures to produce documents called
for by a subpoena duces tecum, default occurs upon the return date of the subpoena. United
States v. Bryan, supra, 339 U.S. at 330.

Based upon our review of the correspondence you have supplied and the demands
of the subpoena in question, it is likely that a reviewing court would find that the statutory
elements necessary for a contempt of Congress under 2 U.S.C. 192, 194 have been met.

2. Applicability of Common Law Law Privileges

Counsel for Haney, Knight, Thelen and Sasser generally object that a number of
the subpoena requests intrude on matters protected by the attorney-client and work product
privileges. However, the assertion of common law testimonial and evidentiary privileges in
the congressional forum is problematic. The precedents of the House of Representatives and -
the Senate, which are founded on Congress’ inherent constitutional prerogative to
investigate, establish that acceptance of a claim of attorriey-client or work product privilege
rests in the sound discretion of a committee, regardless of whether a court would uphold the
claim in the context of litigation, and that committee resolution of such claims have involved
a pragmatic assessment of the needs of the individual committee to accomplish its legislative
mission and the potential burdens and harms that may be imposed on the claimant of the
privilege if it is denied.

Thus, in actual practice, the exercise of committee discretion whether to accept a
claim of attorney-client or work product privilege has turned on a “weighing [of] the
legislative need for disclosure against any possible resulting injury.™ More particularly, the
process of committee resolution of claims of privilege has traditionally been informed by
weighing considerations of legislative need, public policy, and the statutory duty of
congressional committees to engage in continuous oversight of the application,
administration, and execution of laws that fall within its jurisdiction, against any possible
injury to the witness. In the particular circumstances of any situation, a committee may
consider and evaluate the strength of a claimant’s assertion in light of the pertinency of the
documents or information sought to the subject of the investigation, the practical
unavailability of the documents or information from any other source, the possible
unavailability of the privilege to the claimant if it were to be raised in a judicial forum, and
the committee’s assessment of the cooperation of the witness in the matter, among other
considerations. A valid claim of privilege, free of any taint of waiver, exception or other
mitigating circumstance, would merit substantial weight. But any serious doubt as to the
validity of the asserted claim would diminish its compelling character. See, e.g,

! Hearings, “International Uranium Cartel”, Subcomm. On Ovetﬁight and Investigations, House
Comm. On Interstate and Foreign Commerce, 95* Cong,, 1* Sess., Vol. 1, 123 (1977).

2 See 2 U.S.C. 190d (1994).
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“Proceedings Against John M. Quinn, David Watkins, and Matthew Moore (Pursuant to Title
2, United States Code, Sections 192 and 194)", H.Rept. No. 104-598, 104® Cong., 2d Sess.
40-54 (1996); “Refusal of William H. Kennedy, III, To Produce Notes Subpoenaed By The
Special Committee to Investigate Whitewater Development Corporation and Related
Matters”, Sen. Rept. No. 104-191, 104® Cong. 1* Sess. 9-19 (1995); “Proceedings Against
Ralph Bernstein and Joseph Bemstein”, H. Rept. No. 99-462, 99* Cong. 2d Sess. 13, 14
(1986); Hearings, “Intemnational Uranium Control”, Before the Subcommittee on Oversight
and Investigations, House Committee on Interstate and Foreign Commerce, 95* Cong., 1*
Sess. 60, 123 (1977).

Moreover, the conclusion that recognition of non-constitutionally based privileges
is a matter of congressional discretion is consistent with both traditional British
parliamentary and the Congress’ historical practice. See Morton Rosenberg, Investigative
Oversight: An Introduction to the Law Practice and Procedure of Congressional Inquiry, CRS
Rept. No. 95-464A, 43-55 (April 7, 1995). See also, Glenn A. Beard, Congress v. the
Attorney-Client Privilege: A “Full and Frank “Discussion”, 35 Amer. Crim. L. Rev. 119 122-
127 (1997)(“[Clongressional witnesses are not legally entitled to the protection of the
attorey-client privilege, and investigating committees therefore have discretionary authority
to respect or overrule such claims as they see fit.") (Beard); Millett,The Applicability of
Evidentiary Privileges For Confidential Communications Before Congress, 21 John Marshall
L. Rev. 309 (1988).

The legal basis for Congress’s practice in this area is based upon its inherent
constitutional prerogative to investigate which has been long recognized by the Supreme
Court as extremely broad and encompassing, and which is at its peak when the subject is
fraud, abuse, or maladministration within a government department. McGrain v. Daugherty,
272 U.S. 135, 177 (1926); Watkins v. United States, 354 U.S. 178, 187 (1957); Eastland v.
United States Servicemen’s Fund, 421 U.S. 491, 504 n.15 (1975). The attorney-client
privilege is, on the other hand, a judge-made exception to the normal principle of full
disclosure in the adversary process which is to be narrowly construed and has been confined
to the judicial forum. Westinghouse Electric Corporation v. Republic of the Philippines, 951
F.2d 1414, 1423 (3d Cir. 1991). The privilege has been deemed subject to a variety of
exceptions, including communications between a client and attorney for the purpose of
committing a crime or perpetrating a fraud or other obstruction of law at some future time,
and to a strict standard of waiver.’ See generally, Paul R. Rice, Attorney-Client Privilege in
the United States, chaps. 8:2-8:15 and 9 (1993)(Rice). Indeed, in reviewing the proliferation
of exceptions to the privilege, a panel of the District of Columbia Circuit commented that
“any belief in an absolute attorney-client privilege is illusory." In re Sealed Case, 124 F.3d
230, 234 (D.C. Cir. 1997) (holding that attorney-client privilege is qualified after death of
client and may yield to the need for use of confidential communications in criminal
proceedings). See also In re Grand Jury Subpoena Duces Tecum, supra, 112 F.3d at 921
(“the White House assumes the attorney-client privilege is more predictable than it actually
is”.).

3 However, at least two federal circuits have held that disclosures to congressional committees
do not waive claims of privilege clsewhere. See, Florida House of Representative v. Dept. of
Commerce, 961 F.2d 941, 946 (11th Cir. 1992); Murphy v. Department of the Army, 613 F.2d 1151,
1155 (D.C. Cir. 1979).
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Moreover, the work product privilege,* another judge-made evidentiary exception,
has always been recognized as a qualified privilege which may be overcome by a sufficient
showing of need. The Supreme Court indicated, in the very case in which it created the
doctrine, that “[w]e do not mean to say that all [ ] materials obtained or prepared with an eye
toward litigation are necessarily free from discovery in all cases.” Thus the courts have
repeatedly held that the work product privilege is not absolute, but rather is only a qualified
protection against disclosure,’ and that the burden is on the party asserting it to establish its
applicability.”

(a) Requirements for Claims of Attorney-Client Privilege

A claimant of privilege before a committee would have to establish that the
relationship was one of attorney and client by revelation of specific facts and must
demonstrate that the privilege has not been expressly or impliedly waived or subject to
exception.

More particularly, with respect to the attorney-client privilege, a claimant must
establish (1) a communication, (2) made in confidence, (3) to an attorney, (4) by a client, (5)
for the purpose of seeking or obtaining legal advice. See, e.g., 8 Wigmore, Evidence, Sec.
2292, at 554 (McNaughton rev. ed 1964); United States v. United Shoe Machinery Corp., 89
F.Supp. 357, 358-359 (D. Mass. 1950). “The privilege does not extend, however, beyond
the client’s confidential communication to the attorney.” In re Fishel, 557 F.2d 209,211 (9th
Cir. 1977). The only communications protected by the privilege, then, are those that will
disclose what the client said in confidence to the lawyer. But it does not protect the
information contained within communications. Upjohn v. United States, 449 U.S. 384, 395
(1981) (“The privilege only protects disclosure of communications; it does not protect
disclosure of the underlying facts by those who communicated with the attorney.”); Rice,
supra, 5:1, at 288.

The burden of establishing the existence of the attomey-client privilege rests with
the party asserting the privilege, See, e.g., In re Grand Jury Investigation No. 83-2-35, 737
F.2d 497, 450-51 (6th Cir. 1983). Blanket assertions of the privilege have been deemed
“unacceptable,” United States v. White, 970 F.2d 328, 334 (7® Cir. 1992)(“a banket claim of
privilege which does not specifiy what information is protected will not suffice."); SEC v.
Gulf & Western Industries, Inc., 518 F.Supp. 675, 682 (D.D.C. 1981), and are strongly
disfavored. In re Grand Jury Investigation No. 83-2-35, supra, 737 F.2d at 454. The

4 Some courts refuse to call the doctrine a privilege at all. In City of Philadelphia v.
Westinghouse Electric Corp. 210 F.Supp. 483, 485 (E.D. Pa. 1962), mandamus and prohibition
denied sub nom. General Electric Corp. v. Kirkpatrick, 312 F.2d 742 (3d Cir. 1962), the court stated
that the work product principle “is not a privilege at all; it is merely a requirement that very good
cause be shown if the disclosure is made in the course of a lawyer’s preparation of a case.”

3 Hickman v. Taylor, 329 U.S. 495, 511 (1974).

¢ See, ¢.g., Central National Insurance Co. v. Medical Protective Co. of Forth Worth, 107
F.R.D. 393, 395 (E.D. Mo. 1985); Cheparmo v. Champion International Corp., 104 F R.D. 395, 396
(D. Ore. 1984).

? Barclaysamerican Corp. v. Kane, 746 F.2d 653, 656 (10th Cir. 1984); Nutmeg Inssrance Co.
v. Atwell Vogel & Sterling, 120 F.R.D. 504, 510 (W.D. La 1988).
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proponent must conclusively prove each clement of the privilege, but the mere fact that an
individual communicates with an attorney does not make his communication privileged.*

Moreover, courts have held that communications by an attorney in response to the
client are not automatically privileged. These courts have reasoned that an attomey’s
communication can be privileged only derivatively, if the disclosure of the attorney’s
communication would reveal the content of the client’s communication to the attorney. Rice,
supra, at 5:2, 306-312. Also, when advice to a client is based on information supplied to the
attorney from the public record it has been held to be non-privileged:

The attomey-client privilege does not extend to
correspondence from an attorney to a client when
that correspondence contains advice based upon
public information rather than confidential
information provided by the client . . . . In this
case, it appears that the information which was sent
to the office of the General Counsel consisted
almost entirely of material which was in the public
record. Therefore, the General Counsel’s opinion
is not protected from discovery by the attorney-
client privilege.

Community Savings and Loan Ass 'n v. Federal Home Loan Bank Board, 68 F.R.D. 378, 382
(E.D. Wisc. 1975). See also In re Underwriters at Lloyds, 666 F.2d 55, 57 (14th Cir.
1981)(“Advice given by [the attomey was] based on information from non-privileged
documents and therefore was not privileged.”); In re Sealed Case, 737 F.2d 94, 99 (D.C. Cir.
1984)(“It remains the client’s burden, however, to present to the court sufficient facts to
establish the privilege; the claimant must demonstrate with reasonable certainty . . . that the
lawyer’s communications rests in significant and inseparable part on the client’s confidential
disclosure.”™); Thomas v. Pansy Ellen Products, Inc., 672 F.Supp. 237, 243 (W.D. N.C.
1987)(“It is client confidences, not attorney advice that are protected by the privilege.”).
Similarly, documents not prcpared by the client for the purpose of communicating with an
attorney confidentially do not acquire protection simply by turning them over to an attorney.
Colton v. United States, 306 F.2d 633, 639 (2d Cir. 1962), cert. denied 371 U.S. 951
(1963)(“[P]re-existing documents and financial records not prepared by the [clients] for the
purpose of communicating with their lawyer in confidence . . . have acquired no special
protection from the simple fact of being turned over to an attorney™); Cosgrove v. Sears,
Roebuck & Co., No. 81 Civ. 3432-CSH (SDNY, Mar. 30, 1982)(LEXIS, Genfed library, Dist.
File)(diary not privileged because it was not made for the purpose of communicating with the
attorney).

% In re Grand Jury Subpoena Duces Tecum, 112 F.3d 912 (8th Cir. 1997Xrejecting applicability
of common interest doctrine to communications at a meeting with White House Counsel’s Office
attorneys and private attorneys for the First Lady.); United States v. Tedder, 801 F.2d 1437, 1442-43
(4th Cir. 1986)friend’s communication with attorney held not privileged despite the fact that friend
was both lawyer and colleague in the same firm when he spoke to her not as a professional legal
advisor, did not seek legal advice from her, and did mot expect communications to remain
confidential); United States v. Costanzo, 625 F.2d 465, 468 (3d Cir. 1980)(“[I]t is true that “(a]
communication is not privileged simply because it is made by or to a person who happensto be a
lawyer."”).
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Counsel have raised objections based on the attorney-client privilege with request
to documents relating to work done pursuant to the October 23, 1995 letter of engagement.
However, it is not apparent that the subpoenaed parties have as yet to come forth with the
specific threshold showing the foregoing brief summary of the pertinent case law requires to
establish a valid claim of privilege. As indicated above, the courts have uniformly held that
blanket assertions of privilege will not suffice. When a privilege claim is disputed, strict
proof of the various elements of the claims are required to establish the predicate of the claim.

For cxample, the case law has consistently emphasized that one of the essential
clements of the attomey-client privilege is that the attorney be acting as an attorney and that
the communication be made for the purpose of securing legal services. The privilege
therefore does not attach to incidental legal advice given by an attomey acting outside the
scope of his role as attorney. “Acting as a lawyer” encompasses the whole orbit of legal
functions. When he acts as an advisor, the attorney must give predominantly legal advice to
retain his client’s privilege of non-disclosure, not solely, or even largely, business advice.”
The court in SCM Corp. v. Xerox Corp. pertinently discusses the process of sorting out
matters that have both business and legal components:

The mere mention of business considerations is not enough to
compel the disclosure of otherwise privilege material....Here
it is not clear that the decisions were the type in which
business personnel defer to the recommendation of legal staff.
Licensing decisions may contain a legal component, but are
not inherently dependent on legal advice; they are essentially
business decisions. Legal advice should remain protected
along with “nonlegal considerations” discussed between client
and counsel that are relevant to that consultation, but when the
ultimate decision then requires the exercise of business
judgment and when what were relevant nonlegal
considerations incidental to the fonmulation of legal advice
emerge as the business reasons for and against a course of
action, those business reasons considered among executives
arc not privileged. They are like any other business
evaluations and motivations and do not enjoy any protection
because they were alluded to by conscientious counsel. To
protect the business components in the decisional process
would be a distortion of the prmlege The attorney-client
privilege was not intended and is not needed to encouraged
businessmen to discuss business reasons for a particular course
of action..."

In order to ascertain whether an attorney is acting in a legal or business advisory
capacity the courts have held it proper to question either the client or the attomney regarding
the general nature of the attorney’s services to his client, the scope of his authority as agent
and the substance of matters which the attorney, as agent, is authorized to pass along to third

% Zenith Radio Corp. V. Radio Corp. Of America, 121 F. Supp. 792, 794 (D. Del. 1954)
(emphasis supplied).

© 70 FRD 508, 517 (D. Conn. 1976)
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parties.' Indeed, invocation of privilege may be predicated on revealing facts tending to
establish the existence of an attomey-client relation.

Several judicial precedents illustrate how probing the questioning may be to
determine whether an attorney was in fact “acting as a lawyer.” Thus in In re John Doe,
Esq.", the court enforced two subpoenas against an attorney who represented two undisclosed
principles in real estate property purchases. The subpoena required all the business records
of the subject real estate company, all the records concerning the purchase and sale of the
properties, and “direct{ed] petitioner [the attorney] to testify before the grand jury” regarding
his knowledge of the business affairs of XYZ Realty, Inc., the subject real estate concern.”
The district court found that petitioner had failed to meet his burden of establishing the
existence of privileged communications and that, moreover, the privilege was inapplicable
because some of the documents “relate to business not legal advice,” and others to
“petitioner’s fee arrangements with his clients.”* The questions “appeared to seek answers
concerning only business advice which, though perhaps intended to be private, most certainly
were not privileged.”

The district court In re Arthur-Treacher’s Franchisee Litigation’® found the
following questions appropriate to ascertain whether or not the privilege was being invoked
properly:

‘Who was present at that meeting?

Were other members of the Arthur Treacher’s franchisee association present?

‘What was the purpose of this meeting?

Was the purpose to seek legal advice from the attorneys at Weil, Gotshal?

How many people were present at this meeting?

How long did the meeting occur?

On what date did the meeting occur?

What members of Arthur Treacher’s franchisee association board were

present?

. Were any persons present who were not members of the board of Arthur
Treacher’s franchisee association?

. Did you attend any meetings prior to March of 1980 for shich attorneys from
Weil, Gosthal were present?

. Who was at this meeting [most recent meeting of Arthur Treacher’s
Franchisee Association]?

QoeNanaw

S S TR

" Colton v. U.S., 306 F.2d 633, 636, 638 (2d Cir. 1962); U.S. v. Tellier, 255 F.2d 441 (2d Cir.
1958); J.P. Foley & Co., Inc. v. Vanderbilt, 65 FRD 523, 526-27 (S.D.N.Y. 1974)

12 603 F.Supp. 1164 (ED.N.Y. 1985).

B Hd. st 1167.

Ilu

' Id. See also In re Grand Jury Subpoena (Arnold McDowel}), 566 F.Supp. 752 (D Minn.
1983) requiring attorneys to produce documents relating to real estate transactions performed for
clients including “file notes regarding a real estate transaction, including a description of what is to
be included in the sale of property and the location of the property.”

% 92 F.R.D. 429 (E.D. Pa 1981).
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‘What was the purpose of the meeting?

Was the purpose of the meeting to seek legal advice?

Were any persons present who were not members of the Arthur Treacher’s
Franchisee Association Board of Directors?

Were any persons present who were not members of the Arthur Treacher’s
Franshisee Association at this meeting?

Did anyone say “I would like your legal opinion of such and such an issue?”
Did anyone say “I’m going to give you the following facts on which you can
give me legal advice™?

Courts have also invited privilege logs as an acceptable means of establishing a
valid claim of privilege, but such logs must be sufficiently detailed and specific in their
description to sustain each element of the claimed privilege. The recent ruling in Bowne of
New York City, Inc v. AmBase Corp, 150 F.R.D. 465 (S.D.N.Y. 1993), is illustrative:

[W]e must reject AmBase’s argument because its privilege log,
unsupported by any evidence, is inadaquate to sustain its
claims. As noted recently,

“[t]he standard for testing the adequacy of the
privilege log is whether, as to each document, it sets
forth specific facts that, if credited, would suffice to
establish each element of the privilege or immunity
that is claimed. The focus is on the specific
descriptive portion of the log, and not on the
conclusory invocations of the privilege or work-
product rule, since the burden of the party
withholding documents cannot be “discharged by
mere conclusory or ipse dixit assertions.”

Golden Trade S.r.L. v. Lee Appare! Co., 1992 WL at *5
(quoting, inter alia, von Bulow v. von Bulow, 811 F.2d at 146).

The privilege list of AmBase, even if we assume it
arguendo to be adequate as a log under Civil Rule 46 (e),
cannot meet this standard for use on a discovery motion. The
log lists, for each document, the date, author, addressees,
“other recipients,” whether the document was a letter or
memorandum or set of notes or other type of document, a very
skeletal description of “subject” and an identification of the
type of privilege claimed. Thus, for example, the first entry of
the log lists a document dated November 8, 1990 and sent
from “Bruce Bean” to “Bill Feil,” with a copy to “ Jack Plaxe.”
According to the log, this document was a “[hJandwritten
memo with memo from Scott Freeman to Bruce Bean” and its
subject was “Proxy Statement.” We are also informed that
AmBase claims that this document-—-whether simply the Bean
memorandum or the Freeman memorandum as well, we are
not informed--comes under the attorney-client privilege.
Nothing on the log informs us whether the document contains
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legal advice or was prepared to elicit legal advice from others.
We are also not informed whether the document was intended
to be kept confidential and whether it was in fact so held.

Other entries on the first page of the log are even less
informative. For example, the fourth listed document, dated
January 22, 1991 is identified as “[h]andwritten [njotes” by
P.A.M. Shearer. The log does not list any addressee or other
recipient and state only that the notes concerned “Pru-Bache.”
Although the work-product rule is invoked, we are not
informed whether the notes were prepared in anticipation of
litigation or for any other reason. The same type of summary
appears as the ninth entry on the page, but since these “[n]otes™
by Ms. Shearer are described as “undated,” we have virtually
no clue as to the basis for the claim of working product
protection.

The balance of the log is much the same . There simply
is not enough information supplied to support the privilege
claims of AmBase with regard to its documents, particularly in
the absence of any supporting evidence.

150 F.R.D. at 474-75.

Even assuming any or all the documents are deemed covered by attorney-client
privilege, it is likely that a reviewing court would hold that the privilege has been overcome.
The In re Sealed Case court made it clear that the common law deliberative process privilege
“disappears altogether when there is any reason to believe government misconduct f[has]
occurred”. 121 F.3d at 738. See also id. at 746. (“Where there is reason to believe the
documents sought shed light on government misconduct, “the privilege is routinely denied’,
on the grounds that shielding internal government deliberations in this context does not ‘serve
the public’s interest in honest, effective government’™). In the instant, situation the
documents are sought to be utilized by a congressional committee with clear jurisdiction over
the subject matter, and the documents may shed light on the question of misconduct. It is,
therefore, possibly arguable that a reviewing court would find the Jn re Sealed Case court’s
rationale with respect to overcoming the deliberative process privilege in the face of a
congressional investigation of misconduct applicable as well to a claim of attorney-client
privilege. See also In re Grand Jury Proceedings, —F .Supp —, 1998 WL 271539 (D.D.C.,
May 27, 1998)(governmental attorney-client privilege is qualified in the context of a federal
grand jury investigation and is overcome by a showing of need).

In short, based on the record now before the Subcommittee, the claims of attorney-
client would not likely be sustained by a reviewing court. In particular, Mr. Haney has failed
to supply the essential elements necessary to support a privilege assertion, including evidence
that the relationship with Mr. Knight was predominately for legal, rather than business,
advice, or that the “strategic” advice was not meant to be communicated to third parties. In
the absence of a detailed and descriptive privilege log that could set forth specific facts that,
if credited, would be sufficient to establish each element of the privilege claimed, it is unlikely
that a reviewing court would except the claims.
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(B) Requirements for Claims of Work Product Protection

The qualified immunity from discovery of an attorney’s work product recognized
by the Supreme Court in Hickman v. Taylor, 329 U.S. 495 (1947), is now codified in Rule
23(b)(3)of the Federal Rules of Civil Procedure.” The Rule provides that in a civil action
there is qualified immunity from discovery when materials are:

1. “documents and tangible things;”
2. “prepared in anticipation of litigation or for trial;” and
3. “by or for another party or for that other party’s representative.”

To overcome the qualified immunity, the party secking discovery must make a showing of:
(1) substantial need for the materials; and (2) inability to obtain the substantial equivalent of
the information without undue hardship. Upon such a showing, the qualified immunity from
discovery is overcome and the court will order the materials produced. See generally, 8
Wright, Miller and Marcus, Federal Practice and Procedure, Sections 2021-2028 (1994).

The federal rules do not define what is meant by the term “litigation” or “in
anticipation of.” However, the Special Master's Guidelines for the Resolution of Privilege
Claims, approved and adopted by the court in United States v. American Telephone &
Telegraph Co., 86 F.R.D. 603 (D.D.C. 1980), contain a detailed discussion of both phrases
that reflect precedent to that time and has been influential since then. The Special Master
defined “litigation” s including “a proceeding in a court or administrative tribunal in which
the parties have the right to cross-examine witnesses or to subject an opposing party’s
presentation of proof to equivalent disputation.” 86 F.R.D. at 627. On its face, the definition
would not apply to Congress, which of course is not a court or administrative tribunal, or to
a congressional investigative hearing which, while often confrontational, does not afford an
opportunity for witnesses to cross-examine other witnesses or present rebuttal testimony as
would be the case in the adversarial adjudicative forum. We are aware of no court that has
held the work product doctrine applicable to a legislative proceeding. Recent federal
appellate and district court rulings, discussed below, directly hold that it is not applicable.
The definition is also consonant with the language of Rule 26(b)(3) which exclusively uses
terms such as “party”, “litigation”, “trial” and “discovery” which are alien to the legislative
hearing process. Wright, Miller and Marcus, supra, Section 2024 at 338-357; 86 F.R.D. at
627-30.

The “in anticipation” element was defined by the Special Master to mean "any time after
initiation of the proceeding or such earlier time as the party who normally would initiate the
proceeding had tentatively formulated a claim, demand, or charge. When the material was
prepared by a party who normally would initiate such a proceeding, that person must establish

17 Rule 26(b)X3) provides in pertinent part: “Trial Preparation: Materials .. . .[A] party may
obtain discovery of documents and tangible things . . . prepared in anticipation of litigation or for
trial by or for another party or by or for that other party’s representative (including the other party’s
attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the preparation of the party’s case and that the
party is unable without undue hardship to obtain the substantial equivalent of the materials by other
means. In ordering discovery of such materials when the required showing has been made, the Court
shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories
of an attorney or other representative of a party concerning the litigation.”
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the date when the claim, demand, or charge was tentatively formulated. When the material
was prepared by a potential defendant or respondent, that person must establish the date when
he received a demand or warning of charges or information from an outside source that a
claim, demand, or charge was in prospect” 86 F.R.D. at 627.

The courts have made it clear that while there is no requirement that litigation have
already commenced in order for the work product doctrine to be operative, there must be “a
more immediate showing than the remote possibility of litigation”. Garfinkle v. Arcada
National Corp., 64 FR.D. 688, 690 (SDNY 1974). “[For documents to qualify as attorney
work product, there must be an identifiable prospect of litigation (i.e., specific claims that
have already arisen) at the time the documents were prepared." Fox v. California Sierra
Financial Services, 120 F.R.D. 520, 525 (N.D. Calif. 1988). One appellate court recently
recognized that “because litigation is an ever present possibility in American life, it is more
often the case than not that events are documented with the general possibility of litigation
in mind. Yet *[tJhe mere fact that litigation does ensue does not, by itself, cloak materials’
with work product immunity. The document must be prepared because of the prospect of
litigation when the preparer faces an actual claim or potential claim following an actual event
or series of events that reasonably could result in litigation”. National Union Fire Ins. Co.
v. Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992). Materials prepared in the
ordinary course of business will not be protected from production, even if the party is aware
that the document may also be useful in the event of litigation. Smith v. Conway
Organization, 154 F.R.D. 73, 78 (SDNY 1994), See also Litton Industries v. Lehman Bros.
Kuhn Loeb, Inc., 125 F.R.D. 51, 54-55 (SDNY 1989).

In a 1997 Eighth Circuit decision, In re Grand Jury Subpoena Duces Tecum, supra,
involving, inter alia, a White House claim of work product immunity in the face of a grand .
jury subpoena for notes taken by White House Counsel’s Office attorneys during meetings
with First Lady Hillary Rodham Clinton, a divided panel rejected the applicability of the work
product doctrine on the ground that it had not been shown that the attorneys involved were
preparing for or anticipating some sort of “adversarial proceeding” involving the First Lady.
It held that neither the independent counsel investigation then in progress nor a possible
congressional investigative hearing provided the element of “anticipation of litigation or trial”
necessary to invoke the immunity:

The White House’s argument that its lawyers
were preparing for the OIC’s investigation is simply
unpersuasive; as we have stated previously, the OIC
is not investigating the White House, nor could it do
so. White House officials may be under
investigation on account of their individual acts, but
we know of no authority allowing a client such as
the White House to claim work product immunity
for materials merely because they were prepared
while some other person, such as Mrs. Clinton, was
anticipating litigation. Cf. In re California Pub.
Utils. Comm’'n, 892 F.2d 778, 781 (9th Cir. 1989)
(concluding that non-party to litigation may not
assert work product doctrine).



105

CRS-21

As a fall-back position, the White House
suggests that anticipated congressional hearings will
suffice as well as anticipated litigation. The
Restatement seems to agree with the White House.
See Restatement § 136 cmt. h (stating that litigation
“includes a proceeding such as a grand jury or a
coroner’s inquiry or an investigative legislative
hearing™). Neither the White House, Mrs. Clinton,
nor the Restatement cites any authority for this
proposition, however, and we have discovered none.
Cf. P. & B. Marina, L.P. v. Logrande, 136 FRD.
50, 58-59 (E.D.N.Y. 1991) (finding letters from
lobbyist to client not protected work product), aff’d,
983 F.2d 1047 (2d Cir. 1992) (table). Even if it
could be said that the White House anticipated a
congressional investigation of the White House
itself, rather than merely of individuals who work at
the White House, and even if we consider a
congressional investigation to be an adversarial
proceeding, the only harm that could come to the
White House as a result of such an investigation is
political harm. As in our discussion of the common-
interest doctrine, we decline to endorse the position
of the White House where it is based on nothing
more than political concerns.

112 F.3d at 924-925. The 8® Circuit’s rationale was adopted in a recent ruling by the District
of Columbia District Court in In re Grand Jury Proceedings, supra, which dismissed claims
of work product protection by the White House on the ground that preparation for possible
congressional investigation was not in anticipation of an adversarial proceeding.

Rule 26(b)(3) provides heightened protection for “mental impressions, conclusions,
opinions or legal theories of an attorney or other representative of a party concerning the
litigation”. This protection against disclosure, however, is not absolute and has been held to
yield in appropriate circumstances. I re John Doe Corporation, 675 F.2d 482, 492 (2d Cir.
1982). Thus, when mental impressions are af issue in the case and the need for the material
is compelling, they have been held discoverable. Holmgren v. State Farm Mutual Ins. Co.,
976 F.2d 573, 577 (Sth Cir. 1992)(claim of bad faith in the settlement process); Handguards
Inc. v. Johnson & Johnson, 413 F.Supp 926, 931-31 (N.D. Calif. 1976)(bad faith in instituting
litigation). Courts have consistently denied the protection in such “at issue™ cases where
complete or partial lack of recollection of critical meetings or events has been claimed. Erlich
v. Howe, 848 F.Supp 842, 492-93 (SDNY 1994); Redvanly v. NYNEX Corp., 152 FR.D. 460,
468-69 (SDNY 1993); Doubleday v. Ruh, 149 F.R.D. 601, 608 (E.D. Cal. 1993); In re Worlds
of Wonder Securities Litigation, 147 F.R.D. 208, 212 (N.D. Cal. 1992). The protection has
been denied where what was at issue was the reason a government prosecutor instituted an
action. Doubleday v. Ruh, supra, 149 F.R.D. at 608 (“Here, plaintiff asserts that the main
issue of her case is the affect [sic] defendants had on the district attorney’s decision to
prosecute."); EEOC v. Anchor Continental, Inc., 74 F.R.D. 523, 526-28 (D.S.C.
1977)(“However, there must be an exception to this [work product] rule when the Court’s
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in camera inspection reveals that the plaintiff, a branch of the United States government, has
little faith in its case, has little evidence to go on and hopes to be able to prove the case
through discovery or force a settlement upon a defendant who might not be able to stand the
financial burden of defending itself™.).

At this time the subpoenaed parties have made no showing supporting coverage
under the work product doctrine.



107

‘GERALDINE R. GENNET KERRY W. KIRCHER

CENERAL COUNSEL APPENDIX D DEPUTY GENERAL COUNSEL
MICHAEL L. STERN
SENIOR COUNSEL
U.S. HOUSE OF REPRESENTATIVES ot

OFFICE OF THE GENERAL COUNSEL
219 CANNON HOUSE OFFICE BUILDING
WASHINGTON, D.C. 205156532
202) 259700
FAX: (202) 226-1360

MEMORANDUM

TO: The Honorable Tom Bliley
Chairman, Committee on Commerce

The Honorable Joe Barton
Chairman, Subcommittee on Oversight and Investigations

FROM: Geraldine R. Gennet Zj@

Carolyn Betz &
Assistant Co
DATE: June 16, 1998

RE: D.C. Rule of Professional Conduct 1.6 and the Congressional Subpoena Power

You asked whether an attorney may properly decline 10 comply with a valid subpoena

issued to him by the Sub ittee on Oversight and Investigations ("Subcommittee”) of the
Committee on Commerce ("Committee™), on the basis of a District of Columbia rule of
professional conduct that prohibits the revelation of the confidences or secrets of the attomey's
clients.

For the reasons that follow, we conclude that the answer to your question is no.
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Introduction

D.C. Rule of Professional Conduct 1.6 provides, in pertinent part, that
(a) Except when permitted under paragraph (c) or (d), a lawyer shall not
knowingly: '
(1) Reveal a confidence or secret of the lawyer’s client;
(2) Use a confidence or secret of the lawyer's client to the
disadvantage of the client;
(d) A lawyer may use or reveal client confidences or secrets:
(1) With the consent of the client affected, but only after full
disclosure to the client;
(2)(A) When permitted by these Rules or required by law or court
order. ...
D.C. Rules of Professional Conduct, Rule 1.6.
A violation of Rule 1.6 is considered professional misconduct, id., Rule 8.4(a), which
may subject the attorney to the disciplinary authority of the D.C. bar. Id., Rule 8.5(a).
Discussion
1. As an initial matter, the D.C. Rules of Professional Conduct are exactly and only what
they purport to be: rules of professional conduct, or ethics rules, that apply to attomeys who
practice or are licensed in the District of Columbia. While a violation of Rule 1.6 may subject an
attorney to bar discipline, the rule is not a substantive legal privilege or rule of evidence (like the
attorney-client privilege) or a substantive rule of discovery. Indeed, the commentary to the rule
carefully distinguishes Rule 1.6 from substantive laws of evidence. See D.C. Rule of

Professional Conduct, Rule 1.6, Comment 5 ("This Rule is not intended to govern or affect

judicial application of the attorney-client privilege or work product doctrine."); id,, Comment 6

! Rule 1.6 — which only applies to attorneys who practice in the District of Columbia
or are members of the District of Columbia bar, D.C. Bar Rule X — is derived from Rule 1.6 of the
ABA Model Rules of Professional Conduct (1983).

-2-
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("The rule of client-lawyer conﬁdentia]ity applies in situations other than those where evidence is
sought from the lawyer through compulsion of law.").?

Accordingly, an attorney may not use Rule 1.6 as a basis for refusing to comply with a
subpoena (whether judicial, congressional or otherwise), and we are aware of no case that holds
to the contrary. At most, Rule 1.6 may obligate an attorney to object to a subpoena on available
substantive grounds, £.g., attorney-client privilege or attorney work product. See id,, Comment
26 ("If a lawyer is called as a witness to give testimony concerning a client, absent waiver by the
client, subparagraph (d)(2) requires the lawyer to invoke the [attorney-client] privilege when it is
applicable.”). See also ABA Formal Op. 94-385 (July 5, 1994) ("[In response to a government
subpoena or court order] the lawyer has a professional responsibility to seek to limit the
subpoena, or court order, on any legitimate available grounds (such as the attomney-client
privilege, work product immunity, relevance or burdcri), so as to protect documents as to which
the lawyer's obligations under Rule 1.6 apply.”)? However, in such a case, the attomney's
substantive objections would stand or fail on their own merits. Rule 1.6 would not be relevant.

2. Even if Rule 1.6 had some substantive content, it is a creature of state/local law. The
Subcommittee's investigatory and subpoena powers, on the other hand, are grounded in the
Constitution itself. See, e.g., Nixon v, Administrator of General Services, 433 U.S. 425, 453
(1977); Eastland v. Upited States Servicemen's Fund, 421 U.S. 491, 504 (1975); Barenblatt v.

: *The Comments are intended as guides to interpretation {of the rules), but the text of
each Rule is controlling.” D.C. Rules of Professional Conduct, Scope.

3 Even if the rule does not impose such an affirmative obligation, an attorey may still
feel compelled, as a practical matter, to raise all available objections in order to protect himself
against an ethics complaint.

-3-
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US,, 360 U.S. 109, 111 (1959) ("The scope of [Congress'] power of inquiry . . . is as penetrating
and far-reaching as the potential power to enact and appropriate under the Constitution.”);
Watkins v, U.S., 354 U.S. 178, 187 (1957); McGrain v. Daugherty, 273 U.S. 135, 174 (1927)
("the power of inquiry — with process to enforce it — is an essential and appropriate auxiliary to
the legislative function.”).

As such, the Subcommittee's powers are constrained only by the Constitution itself and
the rules of the House and the Committee. They cannot be constrained by state/local law,
including professional rules of ethics. Indeed, the Supreme Court, on more than one occasion,
has struck down state ethics rules that have been deemed to be inconsistent with federal law.
See, e.g., Supreme Court of New Hampshire v. Piper, 470 U.S. 274 (1985) (state bar rule limiting
admissions to state residents invalid under Privileges and Immunities Clause); In re Primus, 436
U.S. 412 (1978) (holding that application of state bar rule restricting client solicitation violated
First and Fourteenth Amendments); Bates v, State Bar of Arizona, 433 U.S. 350 (1977) (state bar
rule banning lawyer advertising invalid under First Amendment); Goldfarb v. Virginia State Bar,
421 U.S. 773 (1975) (bar association publication and enforcement of fee schedule invalid under
Sherman Act); Smx._ﬂmdg, 373 U.S. 379 (1963) (holding that state bar licensing rule could
not prevent attorney from engaging in conduct permitted by federal law).

Indeed, the courts have held that even confidentiality requirements mandated by federal
law cannot be invoked to prevent Congress from obtaining access to information it seeks as part
of a legitimate investigation. See, e.g., FTC v, Owens-Coming Fiberglass Corp,, 626 F.2d 966,
970 (D.C. Cir. 1980).

Historically, the House itself has taken the position that it need not recognize state

-4-
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privileges,* and specifically that state bar rules do not excuse a subpoena recipient from
compliance with a congressional subpoena . See, £.g.. H. Rep. No. 99-462, reprinted at 132
Cong. Rec. H671 (Feb. 27, 1986) ("[T]t is well-established that no professional or bar association
rule can override Federal law, such as the Congress' inherent constitutional investigatory
power."); 132 Cong. Rec. H697 (Feb. 27, 1986) (remarks of Congressman Solarz) (“We cannot
relinquish [Congress’ power to obtain information] to a private group like (a state Bar]”).*

3. Finally, and in any event, under Rule l.é(d)(Z), an attorney is relieved of the obligation
to preserve client confidences and secrets when disclosure is "required by law.” See D.C. Rules
of Professional Conduct, Rule 1.6, Comment 26 (“The lawyer m;ay comply with the final orders

of the court or other tribunal of competent jurisdiction requiring the lawyer to give information

‘ See, &.8., H. Rep. No. 99-462, reprinted at 132 Cong. Rec. H669-70 (Feb. 27, 1986)
("Consistently, congressional committees have acted on their authority to reject the applicability of
claims of attorney-client privilege. . . . In recent years, the Subcommittee on Oversight and
Investigations of the Committee on Energy and Commerce has repeatedly rejected — based on
extensive research by the Library of Congress — claims of attorney-client privilege."); Memorandum
from Steven R. Ross and Charles Tiefer, Office of General Counsel to the Clerk of the House, to the
Honorable John D. Dingell, Chairman, Subcommittee on Oversight and Investigations, Committee
on Energy on Commerce, Re: Requiring Production of Peer Review Records Declared Privileged
by Tennessee Statute (March 17, 1992) (subcommittee has full authority to require production of
records deemed privileged by state statute; contempt of Congress statute supersedes state law);
Memorandum from Steven R. Ross and Charles Tiefer, Office of General Counsel to the Clerk of
the House, to the Honorable John D. Dingell, Chairman, Subcommittee on Oversight and
Investigations, Committee on Energy on Commerce, Re: Providing Patient Records to a House
Investigation (Jan. 30, 1989) (committee may obtain records deemed privileged by state statute;
"Supremacy Clause of the Constitution overrides state law because it is not possible for North
Carolina law to circumscribe the power of Congress.").

® See also Glenn A. Beard, -Cli jvilege: A *
Frank" Discussion, 35 Am. Crim. L. Rev. 119, 132 (1997) ("{E]ven a rule of confidentiality without
an exception for legal compulsion could not override Congress's constitutional investigatory
power.");132 Cong. Rec. H680-81 (Feb. 27, 1986) (Memo from Professor Stephen Gillers, New
York University Law School, to Congressman Stephen Solarz (Feb. 19, 1986): “[state] ethics
code[s] [are] subservient to federal law”) ("Gillers Memo").

-5-
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about the client.”) (emphasis added). Se¢ also ABA Formal Op. 94-385 ("The lawyer must
comply with the final orders of a court or other tribunal of competent jurisdiction requiring the
lawyer to give information about the client.") (construing Model Rule 1.6). Accordingly, a
Committee or Subcommittee ruling that complied with applicable House and Committee rules
and rejected an attorney's objections would render the attomey's disclosure “required by law,”
thereby eliminating any ethical dilemma for the attorney.
The Committee and Subcommittee are clearly tribunals of competent jurisdiction. Seg,
¢.8., Christoffel v. U.S., 338 U.S. 84 (1949) (congressional committee constitutes a tribunal of
competent jurisdiction under District of Columbia perjury statute); U.S, v. Moran, 194 F.2d 623
(2d Cir. 1952). Moreover, under 2 U.S.C. § 192, compliance with a congressional subpoena is
no longer voluntary once the Committee or Subcommittee has rejected a claim of privilege or
other objection and required the witness to réspond-to a subpoena.
Clearly not every refusal to answer a question propounded by a
congressional committee subjects a witness to prosecution under §
192. Thus if he raises an objection to a certain question . . . the
committee may sustain the objection and abandon the question . . .
. In such an instance, the witness' refusal to answer is not
contumacious, for there is lacking the requisite criminal intent. Or
the committee may disallow the objection and thus give the witness
the choice of answering or not. Given such a choice, the witness
may recede from his position and answer the question. And if he
does not then answer, it may fairly be said that the foundation has
been laid for a finding of criminal intent to violate § 192.

Ouinn v, U.S,, 349 U.S. 155, 165-66 (1955).

Thus, once the Committee or Subcommittee has rejected an objection, compliance is no

longer voluntary, but is required by law (just as surely as a judicial order rejecting an objection

and requiring disclosure legally requires compliance). Se¢ Memorandum from American Law

-6~
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Division, Congressional Research Service, to the Honorable Donald W. Riegle, Re:
Congressional Committee Practice with Respect to Witnc_ss Assertions of the Attorney-Client
and Work Product Privileges, at 19-20 (July 7, 1994); Memorandum from Steven R. Ross and
Charles Tiefer, Office of General Counsel to the Clerk of the House, to Subcommittee on Asian
and Pacific Affairs, Re: Whether Compliance with Ruling of Subcommittee Chairman Is
"Voluntary” (Dec. 11, 1985).¢

This conclusion is consistent with long-standing congressional precedent. In December
1985, the Subcommittee on Asian and Pacific Affairs of the House Committee on Foreign
Affairs issued a subpoena to New York attorney Joseph Bernstein. H. Rep. No. 99-462,
reprinted at 132 Cong. Rec. H666 (Feb. 27, 1986). The subpoena sought testimony and
documents "relating to the properties and companies allegedly linked” to Mr. Bernstein's clients,
Ferdinand and Imelda Marcos. }d. at H667. Mr. Bemstein refused to comply with the subpoena,
asserting both attomey-client privilege and confidentiality restrictions imposed by the New York
bar rules.

The Subcommittee overruled the objection based on state cthics rules and required Mr.
Bemstein to comply with the subpoena. Finding that the ethics rule permitted disclosure where

required by law, the Subcommittee stated that Mr. Bemstein was required by law to comply with

¢ See also S. Rep. No. 104-191, at 10 (1995) (“an order from a congressional
committee is no less compulsory than an order from a court™); 132 Cong. Rec. H680 (Feb. 27, 1986)
(Gillers Memo: “[a] claim that revealing secrets or confidences in response to a Congressional order
to do so would put [the witness] in violation of the Code of Professional Responsibility is frivolous.
... Anorder to answer a question, coming from a body with legal power to issue the order, imposes
a legal duty that overrides the ethical duty.”); Glenn A. Beard, Congress v, the Attomey-Client
Privilege; A "Full and Frank" Discussiop, 35 Am. Crim. L. Rev. at 132 ("Under the contempt statute,
a lawyer is clearly 'required by law’ to answer once a congressional committee has rejected his claim
of privilege.").

-7-
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the subpoena because “there is no opportunity, in disobeying the considered ruling of a
congressional investigation, to await a further court order before deciding whether to comply.™
Id. at H670. Accordingly, “once the chairman of the subcommittee had ordered [Mr. Bemstein]
to respond to the questions, [he was] under a nonvoluntary legal obligation to do so and could
respond consistent with the requirements of the Bar code that they not do so simply ona
voluntary basis.” ]d. at H686 (remarks of Congressman Leach).”

In 1989, the Senate Subcommittee on Nuclear Regulation subpoenaed from a District of
Columbia attorney documents that related to a former client of the attorney. The attomey refused
to comply on grounds of attorney-client privilege. The attorney also expressed concern that
disclosing the documents might constitute a violation of applicable ethics rules. The
Subcommittee summarily rejected the objection based upon the ethics rules:

[O}ur reading of the Model Code of Professional Responsibility
indicates that a lawyer may reveal confidences and secrets when
“required by law or court order.” We believe the Subcommittee’s
;i:xgnination would qualify under the Model Code as “required by
Opinion of Senate Subcommittee on Nuclear Regulation at 13 n.5 (July 19, 1989).*
Finally, the Senate Special Committee to Investigate Whitewater Development

Corporation and Related Matters ("Special Committee”) briefly addressed the issue of whether

? With respect to Mr. Bemnstein's attomey-client privilege objection, the Subcommittee
found that it was not bound by such common law privileges. 132 Cong. Rec. H669-70.
Nevertheless, it went on to consider whether the privilege had been properly asserted, and
determined that it had not been. Id. at H670. The Subcommittee then required Mr. Bemstein to
comply, id., and, when he did not, the Subcommittee brought a contempt resolution to the floor of
the House which was approved by a vote of 352-34. ]d. at 3061-62.

8 The Subcommittee also rejected the claim of attorney-client privilege and required
the witness to comply.

-8-
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disclosing confidential client information to a congressional committee was “voluntary”
(although an explicit objection based upon ethics rules had not been raised). The Special
Committee contrasted “voluntary” disclosure prohibited by ethics rules with “nonvoluntary”
disclosure that is required by law. Refusal of William H. Kennedy. IlI, to Produce Notes
Subpoenaed by the Special Committee to Investigate Whitewater Development Corporation and
Related Matters, S. Rep. No. 104-191 at 10 n.7 (1995). The Special Committee found that where
a congressional committee has ordered disclosure, an attomey’s compliance with that order
cannot be considered “voluntary” for three reasons:

First, a court order and a congressional order stand on a similar

jurisprudential footing: each is an order of a competent tribunal

with plenary jurisdiction to rule on the privilege assertion. . . .

Second . . . an order from a congressional committee is no less
compulsory than an order from a court. . . .

Third, the involuntariness of compliance with the Committee’s
order is clear from consideration of the potential consequences of
defiance of the order. Mr. Kennedy’s disobedience of the
Committee’s order subjected him to a serious risk of punishment.
1d. at 10 (1995).°
Conclusion
Rule 1.6 is not a substantive rule of evidence or discovery that may be relied on as a basis
for refusing to comply with a Subcommittee subpoena. Moreover. as a constitutional matter, the

Subcommittee's investigative authority may not be constrained by District of Columbia bar rules.

Finally, were an attorney to rely on Rule 1.6, either directly or indirectly, as a basis for refusing to

9

The Special Committee ultimately rejected Mr. Kennedy’s claims of attomney-client
privilege. S. Rep. No.104-191 at 11-12.

-9-
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comply with a Subcommittee subpoena, and were the Subcommittee to reject the attorney's
objection(s), the Subcommittee's ruling would render the attorney's disclosure “required by law™
within the meaning of Rule 1.6(d)(2), thereby relieving the attorney of his ethical obligation to

preserve client confidences and secrets.

~10-



ADDITIONAL VIEWS

During the Subcommittee and full Committee meetings to con-
sider holding Franklin L. Haney in contempt of Congress for his
failure to produce subpoenaed records, several Members of the Mi-
nority made pointed criticisms of the Majority’s handling of this in-
vestigation and these contempt proceedings. We believe that a re-
buttal is required for the record.

Some in the Minority claim that we have proceeded too quickly
and without attempts at compromise with Mr. Haney. But as the
detailed correspondence between the Committee and Mr. Haney
(attached as an appendix to the Contempt Report) reflects, the
Committee made numerous, good faith attempts to secure relevant
records and other information from Mr. Haney voluntarily, over a
five month period of time, before even authorizing these document
subpoenas—and even then we waited several more weeks before
issuing them. Mr. Haney was given repeated opportunities to com-
ply or seek a compromise with the Committee in order to avoid
these compulsory requests, but he chose instead to attack our in-
vestigation publicly and stonewall our attempts to gather informa-
tion in their entirety.

Even after we issued subpoenas, Mr. Haney proceeded in bad
faith, refusing to turn over any responsive documents and raising
meritless procedural claims at the last minute in an attempt to jus-
tify this contemptible behavior. It was not until the day before the
Subcommittee contempt meeting that Mr. Haney made any at-
tempt at compromise, but even then he insisted on dictating to this
Committee what records were relevant to our inquiry and what
records were “privileged” or “confidential,” without providing the
Committee with one piece of evidence to support these claims. And
it was not until the middle of the full Committee contempt meeting
that Mr. Haney finally produced some of the non-privileged mate-
rials and a privilege log—even though the Subcommittee already
had overruled all of his objections to the subpoenas, including his
unsupported claims of privilege, and had ordered full compliance.
Thus, we now know that Mr. Haney has been withholding from
this Committee for more than half a year information that even he
conceded he had no right to withhold—documents relating to his
contacts with government officials on the Portals project.

Simply put, that is not the way the process works. Mr. Haney,
and apparently some in the Minority, seem to believe that the time
for negotiation and compromise is after subpoenas have been
issued and after the subpoena return dates have come and gone.
We strongly disagree. Under Chairman Bliley’s leadership, the
Committee has issued subpoenas sparingly and only after vol-
untary attempts to secure information or compromise have proven
unsuccessful. But once the Committee takes the extraordinary step
of issuing subpoenas, we expect compliance with them to be timely
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and full. Failure to do so after the Committee has considered and
rejected all potential objections to the subpoenas is contempt, pure
and simple, and subpoenaed parties must know that their refusals
to cooperate carry a price.

The dissenters also have criticized our failure to permit Mr.
Haney to testify at a public hearing prior to holding him in con-
tempt. In fact, we offered Mr. Haney an opportunity to appear be-
fore the Subcommittee to raise objections to the subpoenas, but he
chose to send his attorney instead (who was questioned at length
by Subcommittee members). This process of hearing and consider-
ing objections to subpoenas in a public meeting, with full oppor-
tunity for debate, is virtually unprecedented in the Committee’s
history, and is a sign of the extraordinary due process afforded to
Mr. Haney. Furthermore, enforcement of subpoenas for documents
is not, and should not be, conditioned upon when or to what Mr.
Haney testifies at a public hearing. As former Chairman John Din-
gell has said, permitting individuals to testify at a hearing prior to
receiving all their relevant documents or conducting interviews
with them is contrary to long-standing Committee investigative
practices and would prevent full and fair questioning of the wit-
nesses. Mr. Haney’s testimony has been delayed precisely because
of his refusal to produce the requested documents and be inter-
viewed by Committee staff on this matter.

Apparently in a partisan attempt to undermine this investiga-
tion, certain Members of the Minority have attempted to re-write
the history of congressional investigations to support their view
that we are on a “fishing expedition” and a “partisan witch hunt.”
They have alleged on various occasions that we lacked “probable
cause” to issues these subpoenas, that the subpoenas were
overbroad, and that our investigation has uncovered no “evidence
of wrongdoing” to justify enforcing them against Mr. Haney. With
respect to the first two claims, we would urge all Members to re-
view the legal analysis performed by the experts at the Congres-
sional Research Service’s American Law Division, which solidly re-
futes these claims and is appended to the Contempt Report.

As for the claim that we lack “evidence of wrongdoing,” let us
make three related points. First, regardless of what the evidence
gathered to date shows or does not show, we do not understand its
legal relevance to the question that was before the Committee—Did
Mr. Haney have any lawful basis upon which to withhold the sub-
poenaed documents? Surely, the dissenters do not believe that law-
ful subpoenas can be ignored by subpoena recipients simply be-
cause those recipients (or certain Members) think that an inves-
tigation to date has not produced evidence of the recipients’ wrong-
doing. We have been seeking these records from Mr. Haney since
the very beginning of our investigation, and we should not allow
evidence gathered from others during the period of his recal-
citrance to eliminate or reduce his independent obligation to pro-
vide all requested materials. To do so would reward delay and ob-
struction, and likely would encourage others to not provide prompt
and complete cooperation with congressional investigations.

Second, the assumption underlying the dissenters’ view—that
evidence of wrongdoing is a condition precedent to the issuance and
enforcement of congressional subpoenas—is demonstrably false. As
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past practices of this and other committees of Congress show, the
oversight jurisdiction and responsibilities of Congress are not con-
fined to criminal violations. For example, this Committee’s 1982
contempt report on Interior Secretary James Watt—which was not
even prepared until six months after the full Committee voted to
hold him in contempt—does not contain a single allegation of
wrongdoing by Mr. Watt, nor any evidence of wrongdoing by him.
Even in the contempt report held up by some in the Minority as
a model—that involving the Bernstein brothers’ failure to testify
about their dealings with Ferdinand Marcos—there is absolutely no
evidence of wrongdoing of any kind. In fact, virtually the entire fac-
tual section of that report consists of allegations contained in news-
paper articles, without any discussion of the subcommittee’s inves-
tigative efforts or findings as to whether those allegations were ac-
curate (other than the issuance of subpoenas to the Bernstein
brothers). In all of these examples, the question was not “What
wrongdoing has been proven so far?,” but instead was “On what
basis is information being withheld from Congress?” That is what
we have been asking throughout these contempt proceedings, and
Mr. Haney’s answers have been far from satisfactory.

Third, we take strong issue with the dissenters’ one-sided charac-
terization of the facts developed during the course of this investiga-
tion. Not surprisingly, the individuals involved in the events at
issue, who have a strong interest in defending the Portals deal and
their own involvement in it, have denied in Committee staff inter-
views or carefully worded testimonial proffers any improper or ille-
gal conduct. But as we have gathered more documentation and
begun the process of re-interviewing these individuals, it has be-
come clear that there are many unresolved questions about the ef-
forts of Mr. Haney and his representatives to influence government
officials, and what impact those efforts may have had on agency de-
cision making. For example, we now know that the FCC’s Manag-
ing Director, the top administrative officer who was ostensibly in
charge of the relocation issue, was never advised of private meet-
ings between FCC political officials and Mr. Haney and his rep-
resentatives, including Mr. Knight and Mr. Sasser. We also now
know that FCC political officials overruled a January 1996 rec-
ommendation by the Managing Director that the Commission with-
draw its conditional acceptance and instead reject the Portals space
assignment. And each new set of documents we receive about the
$1 million fee and the work performed for it raises more questions
than it answers. (An earlier, more detailed rebuttal of some of the
Minority’s misleading and inaccurate statements with respect to
this investigation is appended to these Additional Views as Attach-
ment A.) Do the conflicting evidence and unanswered questions
prove that anyone did anything improper or illegal? No. But do
they warrant further investigation? Absolutely yes.

On the question of attorney-client privilege, we believe the Con-
tempt Report makes clear that the Subcommittee’s decision to over-
rule Mr. Haney’s claims of privilege was based on a sound legal
analogy to the judicial context, rather than on Congress’ inherent
right to reject even valid claims of privilege if necessary for the
performance of its constitutional functions. Thus, the Subcommit-
tee did what virtually every court in the country would have
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done—we rejected blanket assertions of privilege devoid of any af-
firmative showing by Mr. Haney that the elements of the privilege
were satisfied as to any particular document or that his relation-
ship with Mr. Knight was based predominantly upon the solicita-
tion or receipt of legal advice. We believe this determination is sup-
ported by the subsequent review of other materials over which Mr.
Haney had vigorously claimed privilege—those that were recently
produced to the Committee by Mr. Knight’s law firm. We asked Mr.
Morton Rosenberg—a Congressional Research Service expert on at-
torney-client issues whom the Minority often relied upon for legal
advice when it ran this Committee—to review and analyze 35 of
these claimed privileged documents. He found that 34 of the 35
claims of privilege likely would not be sustained by a reviewing
court. Mr. Rosenberg’s analysis, appropriately redacted, is ap-
pended to these Additional Views as Attachment B.

We also note that, as compared to our Minority predecessors on
this Committee, we handled Mr. Haney’s claims of privilege in a
far more open, fair, and considered fashion. We have appended to
these Additional Views, as Attachment C, an affidavit from the
former chief counsel and staff director for then-Chairman Dingell,
who explains the “process” by which the then-Chairman unilater-
ally ruled against all 30 claims of privilege raised by subpoenaed
parties over a 10-year period.

Finally, in an attempt to paint the current investigation as part
of a political smear campaign against a close confidant of the Vice
President, Mr. Peter Knight, some in the Minority have taken to
reciting or attaching to their correspondence one-sided and gen-
erally inaccurate commentary by one or two journalists who had
criticized the Subcommittee’s recent investigation into the Depart-
ment of Energy’s funding of Molten Metal Technology (another cli-
ent of Mr. Knight’s). They have ignored, however, the favorable re-
porting by the Washington Post, Time magazine, and other news
organizations on this same matter. We also want to emphasize that
the Subcommittee initiated the Molten Metal investigation at the
urging of the Minority staff, and as an outgrowth of the Commit-
tee’s overall programmatic review of the Office of Science and Tech-
nology. That review has led to numerous changes in the Office’s
management and operations, which we believe will improve the ef-
fectiveness of its technology development efforts.

The issue here is Mr. Franklin Haney’s illegitimate refusal to
provide subpoenaed documents. That is what the Contempt Report
is about. For all of the above reasons, we strongly urge the adop-
tion of the Contempt Report by the House of Representatives, fol-
lowed by a speedy referral of this matter to the U.S. Attorney for
the District of Columbia for prosecution under the criminal con-
tempt statute.

ToM BLILEY.
W.J.“BILLY” TAUZIN.
MicHAEL G. OXLEY.
MICHAEL BILIRAKIS.
DAN SCHAEFER.

JOE BARTON.

CLIFF STEARNS.

JAMES C. GREENWOOD.
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MicHAEL D. Craro.
STEVE LARGENT.
RICHARD BURR.
BRIAN P. BILBRAY.
CHARLIE NORWOOD.
Rick WHITE.

JOHN SHIMKUS.

J. DENNIS HASTERT.
BiLL PAXON.
CHRISTOPHER COX.
Rick Lazio.
BARBARA CUBIN.
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The Honorable John D. Dingell
Ranking Member

Committee on Commerce

2322 Rayburn House Office Building
Washington, D.C. 20515

Dear John:

[ am writing to express my deep disappointment over your latest letter to me on the
Committee’s Portals investigation, which I understand your staff promptly distributed to the media.
It is filled with countless inaccuracies, reckless accusations, and selectively misleading information
- all designedto portray the Committee’s leadership in a negative light and to undermine an ongoing
Committee investigation.

Questions surrounding the planned relocation of the Federal Communications Commission
(FCC) to the Portals first came to our attention in an October 13, 1997 Business Week article. The
article states: “If nothing else, the chain of events involving the Portals suggests that someone may
have interceded to get a real-estate developer a sweet deal, which resulted in a larger [political]
donation.”  As you know, since that article, and since the beginning of this investigation, there has
been great concern among members of Congress regarding the wisdom of the FCC move given these
unresolved questions. In fact, the FCC has continued to look to Congress to signal our support for
the move, before the FCC will commit to participate. This stalemate is costing taxpayers more than
$1 million a month in rental payments on the vacant Portals building. Given this situation, several
senior members of this Committee and within Congress have suggested, and are considering,
legislation to stop the FCC’s move or the payments to the partnership. In light of some of the
troubling facts that have come to light in this investigation, we may need to consider statutory
changes to the FCC’s administrative structure and the powers and duties of the FCC Chairman and
Managing Director. It is imperative that we do what is within our power to answer these questions.

The purpose of the business meeting scheduled for tomorrow is to receive records that are
responsive to duly authorized subpoenas and, if necessary, consider contempt for those who do not
comply with the Committee’s rulings. We have been attempting to obtain these records voluntarily
since last December. However, we have been met with repeated refusals to provide such documents,
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The Honorable John D. Dingell
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without explanation. detail. or legitimate efforts at compromise on the part of Mr. Haney and his
associates. Because of those actions, | was left with no choice but to subp for these
documents.

As you know, and as you have stated in the past, it is this Committee - not the private parties
-- that determine what information is relevant for our investigative purposes. Furthermore, it is
entirely proper and reasonable to request and, if necessary, to subpoena all relevant documents prior
to any hearings on this matter. Having sat through many hearings and business meetings under your
leadership, 1 am confident that, if you were confronted with similar conduct with respect to any of
this Committee’s efforts to gather records, you would have pursued the same course of action. 1am
disappointed that you have chosen this path of confrontation with respect to a legitimate
investigation.

Unfortunately, your most recent letter is just another example in a recent pattern of atternpts
by the minority to subvert this Committee’s oversight efforts and prevent the full truth from seeing
the light of day. While your personal and partisan attacks are deeply disturbing and unwarranted,
1am just as concerned about the institutional damage that the minority’s actions may be causing, and
the dangerous message they may be sending to private and governmental parties about their duty to
comply with lawful requests of the Committee for information. [ would have thought that you would
share that concern, and would have considered such consequences before taking such reckless
actions.

My staff has prepared for me a more detailed rebuttal of the charges contained in your letter,
which is enclosed for your review. I would urge you to read it carefully before making any further
public statements about this matter.

Simply put, John. | expected -- and I certainly deserve -~ better from you.

Sincerely,

Attachment

cc:  Members of the Subcommittee on Oversight and Investigations
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Committee on Commerce Memorandum
June 16, 1998

Re: Response of the majority staff to the June 11, 1998 letter from the minority on the
Portals investigation

The sheer number of inaccuracies and misrepresentations in the minority’s letter prevents a
point-by-point rebuttal, but the majority staff wiil attempt to address below, in detail, some of the
more important flaws contained in the letter.

Specific Inaccuracies and Misrepresentations
1. The Scope of the Subcommittee s Portals Investigation:

The minority alleges that “the entire Subcommittee investigation is predicated on the
possibility” of a contingent fee arrangement between Mr. Haney and Mr. Knight. To buttress its
allegation, the minority selectively quotes from just one of the many letters the majority has sent to
the private and governmental parties involved in this matter, while conveniently ignoring or
overlooking the other questions the majority has repeatedly stated are under investigation. Chairman
Bliley’s and Chairman Barton’s initial letters to Mr. Haney, the Federal Communications
Commission (FCC). and the General Services Administration (GSA) all highlightan October 1997
article that appeared in one of the nation's most award-winning magazines, Business Week, which
raised serious questions about whether the GSA-Portals lease and the FCC’s move to that site may
have been improperly influenced by political or other non-meritorious considerations. In case there
was any doubt, in a subsequent November 21. 1997 letter to Mr. Haney’s attorney explaining the
Committee’s interest in this matter, Chairman Bliley and Chairman Barton stated that “[t]his
Committee has both the right and the duty to inquire as to whether this planned relocation is being
conducted to further the efficient and effective execution of the FCC’s statutory responsibilities, or
whether the relocation has been influenced by other, less legitimate considerations.” Similarly, in
a follow up letter to Mr. Haney dated December 15, 1997, Chairman Bliley and Chairman Barton
described the Committee’s investigation as whether the planned relocation of the FCC “has been
improperly influenced by political considerations.”

In short, the majority has consistently described its investigation as one in which it is trying
to better understandthe facts, circumstances, and reasons surrounding this planned move of the FCC
-- an agency that falls squarely within the jurisdiction of this Committee. While the $1 million
payment to Mr. Knight certainly is related to this broader investigation, it in no way constitutes the
“entire Subcommittee investigation.” But when the minority’s letter begins with the wrong premise
-- as it clearly does — it should come as no surprise that the conclusions reached in the letter are
likewise flawed. In this sense, the minority appears to have taken a move right out of Mr. Haney’s
play book, which is to mischaracterize the purpose of the majority’s investigation and then state that
that purpose has been satisfied in Mr. Haney’s favor.

1
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2. The Substance of Committee Interviews of Mr. Bernie Wunder:

With respect to the minority s allegations about what Mr. Wunder said and did not say. the
June 11 letter is characteristically inaccurate. Mr, Wunder did not say that “he used the term
*performance fee’ only to denote” that the fee was not a retainer or for hourly work. In fact, when
asked in his first interview with the Committee’s majority and minority staff about what he meant
by the term “performance fee.” he said (according to contemporaneous staffnotes): “For example,
if this legislation gets passed. this contract signed, this provision included...” (emphasis added).
Committee staff then questioned Mr. Wunder about whether he was aware of any other similar
“performance” fees earned by members of his firm, to which he replied: “This was the largest
performance-based incentive payment I have seen by far. I don’t even remember seeing a half-
million-dollar payment.” When re-questioned at a second interview several months later, Mr.
Wunder stated that he did not know whether the $1 million was a contingency fee, and did not mean
to imply that a performance fee was the same thing as a contingency fee -- although he conceded that
he himself had never received a performance fee for a failed outcome. Mr. Wunder also discussed
at some length the fact that he used the term “performance fee” to denote payment for the completion
of a particular project. as opposed to ongoing work. In this same vein, Mr. Wunder did not -- as the
minority states in the June 11 letter -- confirm that other non-Portals work was done by Mr. Knight
for Mr. Haney, only that it appeared so based on the continuing series of invoices for expenses. And
Mr. Wunder did not know whether the $1 million fee was meant to cover any additional non-Portals
work.

Most notable. however, was Mr. Wunder’s recollection of his conversation with Mr. Knight
around the time that Mr. Knight received the $1 miilion check in April 1996. Mr. Wunder said,
according to contemporaneous staff notes. that Mr. Knight “came to see me right before the check
came in” because “Peter wanted to take the money directly” rather than run the check through the
firm, as required by the partnership agreement. He said that Mr. Knight was confused about when
he would receive the money if it went through the firm because the check was received in 1996 but
was for work done in 1995. Mr. Wunder. however, assured him that he would get the distributions
in 1996, since the fee was for work done in 1995 and the firm’s policy was that distributions were
made based on “when the work was performed. not when it [the fee] was paid.” This
contemporaneous discussion between Mr. Wunder and Mr. Knight, supported by the invoice’s
reference to services rendered in 1995 and the Haney-Knight agreement to bill on a “project-by-
project basis,” appears flatly inconsistent with the current claims of Mr. Knight and Mr. Haney that
the $1 million fee was to cover multiple projects for the time period 1995 through 1998.

3. Accusations Against and About Mr. Bill Diefenderfer:

As for Bill Diefenderfer, a former partner of Mr. Wunder’s and Mr. Knight’s, the minority’s
allegations go beyondinaccurate to downright reckless. Mr. Diefenderfer was not the original source
of disclosure of the $1 million fee - -- an allegation that minority makes in both its June 11 letter to
Chairman Bliley and Chairman Barton and its recent June 9 letter to Mr. Diefenderfer. despite the
fact that minority counsel was told by the majority staff weeks ago that her understanding was
absolutely false. Indeed, and as the minority staffhas always known, the majority staff questioned
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Mr. Knight, in the presence of the minority staff. about allegations he had received a $1 million
payment from one of his clients, back in September 1997 -- long before anyone on the Committee
spoke to Mr. Diefenderfer about this allegation.

Even more pemicious is the additional allegation the minority staff has been peddling to
people outside of the Committee -- that Mr. Diefenderfer has been leaking the actual $1 million
invoice and check “all over town.” While Mr. Diefenderfer certainly can defend himself against
such allegations -- which. if they had been made outside of the congressional context, would likely
be considered slanderous -- the majority’s understanding of the facts is that neither Mr. Diefenderfer
nor any of his lawyers or accountants has ever had possession of the $1 million invoice. -

Furthermore. the implication in the minority’s June 11 letter that the minority staff has been
unable to interview Mr. Diefenderfer on this matter and that the majority is “afraid to hear from
[him] in the minority’s presence” is typically outrageous. Not only was the minority invited to the
majority staff’s interview with Mr. Diefenderfer, but it is the majority’s understanding that minority
counsel conducted her own telephone interview with Mr. Diefenderfer — during which the minority
apparently failed to ask basic questions about his knowledge and conversations about the $1 million
payment. but instead accused him of leaking information about the fee. In fact, Mr. Diefenderfer
stated as much in his June 15 reply to Mr. Dingell and Mr. Klink. According to Mr. Diefenderfer:

Subsequent to my interview by majority staff I was contacted by telephone by 2
woman who represented herself as a lawyer working for you gentlemen. She
[minority counsel] proceeded to interview me by phone. During the interview she
affirmatively stated that I had possession of a copy of the check reflecting the §1
million payment in question to the firm. 1 told her that I did not have a copy of that
check nor did ] ever have a copy of that check in my possession. She reminded me
that I could be summoned to testify under oath to that statement. Iinformed her that
I would welcome that opportunity. Subsequent to that conversation I verified that
the lawyers and accountants representing me in my financial discussions with my
former firm do not and never did have a copy of that check in their possession,

It also should be pointed out that Mr. Diefenderfer’s interview with Committee staffoccurred
before either he or the Committee staff knew who the source of the payment was. Now that the
source, Mr. Haney, has identified himself and expressly invoked client confidentiality provisions,
Mr. Diefenderfer — after consultations with his former firm in which he requested authority to
provide further information to the Committee but never received permission - has declined to do
so voluntarily. '

The minority’s apparent outrage at this fact is peculiar given its lack of any concern that the
two key individuals with the most direct knowledge of the $1 million fee -- Mr. Haney and Mr.
Knight -- also have refused to be interviewed, even on such a clearly non-privileged subject. The
majority notes that the minority has not sent any letters to them requesting interviews.
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4. The Majority's Efforts to Obtain Relevant Information from Other Individuals:

As for the minority s accusation that the majority has “systematically avoided™ key witnesses
such as Ms. Hazel, Mr. Grigg, Mr. Wagster and Mr. Hutchens. it would be laughable if it were not
such a serious and inflammatory charge. The following are the real facts about each person the
minority raised in its letter.

a.  Ms. Jewelle Hazel

The minority is correct that the majority staff did not participate in the interview of Ms.
Jewelle Hazel, Mr. Knight’s executive assistant. But its suggestion that the majority purposely has
avoided interviewing her because the majority did “not want to receive information that does not fit
its preconceived scenario” is yet another baseless and unwarranted attack. It was the majority staff
that initially requested to interview Ms. Hazel, but that request was turned down by the managing
partner of Mr. Knight's firm because of Mr. Haney's refusal to consent. Because of that refusal, the
majority included Ms. Hazel on the list of persons to be subpoenaed, which was authorized by the
Subcommittee on April 30. During conversations with the minority staff leading up to that vote, the
majority staff indicated its desire to secure information from Ms. Hazel. Minority counsel responded
that she thought it was unnecessary to question a mere “secretary” and attacked the majority’s
motivations for doing so. It is interesting that the minority now believes that Ms. Hazel is such a
critical witness.

Despite the opposition of the minority, and following the Subcommittee’s authorization of
a subpoena for Ms. Hazel, the majority staff -- in accordance with Chairman Barton’s public pledge
to work with the parties to avoid serving subpoenas if voluntary cooperation could be gained --
contacted the attorneys for Mr. Haney and Ms. Hazel to inquire again as to whether a voluntary
interview of Ms. Hazel and other employees of the firm could be conducted with respect to non-
privileged matters. After several rounds of telephone discussions, the majority staff invited the
attomeys to a meeting to see if an agreement on the process and scope of interviews could be
reached. After some reluctance, the attorney for Ms. Hazel finally agreed to attend, and the meeting
took place on May 15. At that meeting, the majority staff explained its views with respect to the
applicability of the attomey-client privilege to specific topics of potential questioning, and offered
to limit the interviews to non-privileged matters. But no agreement was reached at that meeting,
whether on the scope of the interview or whether Mr. Haney’s attorney would be permitted to attend
-- something that the majority staff did not believe was acceptable or proper, given the nature of this
investigation. Subsequently, the majority staff placed several phone calls to Ms. Hazel’s attorney,
but was unable to get any firm response about whether she would agree to be interviewed. Finally,
Ms. Hazel’s attorney responded that she would agree to be interviewed, but -- at Mr. Haney’s
insistence -- would not answer certain non-privileged questions conceming the work performed for
the $1 million fee on the grounds of “client confidentiality.”

In essence, they wanted to use the confidentiality rules governing even non-privileged
matters as both a sword and a shield -- waiving it when the answers suited their interests, but
invoking it with respect to topics that might prove harmful. Thus, the minority’s charges that the

4
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majority staff “never followed up” on Ms. Hazel’s interview and feared an interview with her are --
like s0 many other charges in the minority’s letter -- without merit. The majority staff simply would
not participate in a sham interview designed to frustrate, rather than serve, the truth-finding process.
The majority should note that when the majority was apprised that the minority had set up an
interview with Ms. Hazel, the majority staff contacted her attorney to gain an understanding of the
ground rules for the interview, during which her attorney reiterated his refusal to permit questioning
on matters Mr. Haney deemed “secret™ (even if not privileged) and stated that he did not know
whether Mr. Haney s attorney would be present for the interview. Moreover, given the majority’s
decision to subpoena further documents from Mr. Haney and Mr. Knight, the majority did not deem
it advisable to conduct any such interview with Ms. Hazel prior to the receipt of those documents,
as the documents likely would necessitate a re-interview of her.

b. Mr. Steven Grigg

Contrary to the implication of the minority’s letter, the majority has, in fact, sought to gain
information from Mr. Grigg, but he has refused to be interviewed. Because of that refusal, the
majority requested records from him, and he has been cooperative in that effort. While Mr. Grigg
may well be called to testify at some point. it will certainly not be before the Committee receives all
of the documents requested from him. Once again, the minority’s assertion in its June 11 letter that
Mr. Grigg already “has supplied all documentsrequested” is simply false -- he still is in the process
of responding to the majority’s document request. But what is certainly known already is what Mr.
Grigg has stated publicly -- that, even after the 1994 court ruling ordering GSA to proceed with the
procurement, then-FCC Chairman Reed Hundt took actions designed to stop the move to the Portals.
If true. that appears to be at odds with Mr. Hundt’s public statements that he consistently supported
the move after the court decision and did not change his views after Mr. Haney became involved in
the project.

c. . Wi r. Hutche

The majority cannot believe that the minority truly thinks that Mr. Grigg and Mr. Haney —
who have refused to be interviewed themselvesand, in the case of Mr. Haney, has refused to consent
to his other agents being interviewed about even non-privileged matters -- would permit their
respective attorneys, Mr. Hutchens and Mr. Wagster, to be interviewed by Committee staff. If they
are willing to do so, however, the majority staff certainly will interview them -- once the Committee
has received all of Mr. Grigg’s and Mr. Haney’s documents.

5. The Involvement of Mr. Haney and Mr. Knight in the Events in Question:

In the June 11 letter, the minority also alleges that GSA has stated that the key supplemental
lease agreement betweenGSA and the Portals partnership was not negotiated by Mr. Knight and Mr.
Haney, and the minority suggests, by parroting a line repeatedly peddled by Mr. Haney’s
spokesperson, that Mr. Haney was not actively involved in the project until he became a partner in
March of 1996 -- ~a full three months after the supplemental lease agreement was signed.”
However, GSA documents and interviews clearly reflect the opposite: active involvementon the part
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of Mr. Haney and his representatives. including Mr. Knight and Mr. Wagster. beginning in the
summer of 1995. They had no fewer than half a dozen meetings or telephone calls with GSA
officials between June 1995 and the signing of the supplemental lease agreement in January 1996,
and apparently additional ones with lower level GSA employees during the same time period. GSA
documents reflect that, in early August 1995, GSA and an attorney for Franklin Haney metto discuss
“if GSA would agree to a fixed rent start date and a cap on the offsets permitted under the lease so
as to facilitate bond financing.”

The notes from a subsequent meeting - held on August 14, 1995 in the GSA Administrator’s
Office with Mr. Haney, Mr. Sasser and Mr. Knight present -- reflect Mr. Knight leading off the
discussion by saying that Mr. Haney was willing to make a loan commitment to the Portals
partnership but “we need changes in [the] lease.” which is then followed by a discussion of a fixed
rent commencement date. Other GSA documents reflect that Mr. Knight followed up on this
meeting with phone calls to GSA officials about the proposed lease changes, and at the very least
attended the lease negotiation sessions -- including the final meeting on January 2, 1996 -- even if
the details of the discussion may have been left to the contract lawyers and contract officers.
Another set of notes from a meeting on September 22, 1995, between Mr. Haney’s representatives
and GSA, indicate that Mr. Haney's representatives “several times brought up issues regarding the
importance of lease language specifying the FCC as the tenant agency.” A participant in that
meeting has confirmed this recollection of events in an interview with Committee staff, in the
presence of both the majority and the minority staff, and also stated that, on one prior occasion in
August of 1995, Mr. Haney and his representatives met with him to discuss the FCC tenancy issue,
among other matters.

Even Mr. Haney and his own agents have conceded what the minority appears unwilling to
admit or wants to hide. In a March 8, 1996 letter from Mr. Haney’s attorney, Mr. Wagster,to GSA,
he writes: “Much time was spent during our lease negotiations discussing exactly what provisions
were necessary for that securitized financing, and when we concluded those negotiations with SLA
#1 on January 3, both GSA and Haney thought the completed lease was sufficient for a securitized
lease sale.” Similarly, Mr. Knight admitted to the Associated Press, in an article from November
1997, that he was hired by Mr. Haney. in part, to work on (in the reporter’s words) “an amended
lease approved in January 1996 to move Federal Communications Commission staff to a new
location.” In addition, it is clear that Mr. Haney not only hired Mr. Knight and Mr. Sasser to work
on Portals matters in the 1995 time period, but also entered into a written agreement in July 1995
with Lehman Brothers for “services for the negotiation of proposed amendments and the assignment
of lease payments under” the GSA-Portals lease.

The minority’s letter also conspicuously ignores the evidence gathered to date concerning
the numerous contacts between Mr. Haney and/or his representatives, such as Mr. Knight and Mr.
Sasser, with top FCC political cfficials in 1995 concerning the Commission’s position on its
proposed relocation to the Portals-- meetings that Mr. Andy Fishel, the FCC’s top career officer who
is charged by statute with the duty to perform the Commission’s “administrative and executive
functions™ under the supervision of the Chairman, was not even informed about at the time or
anytime thereafter. Given Mr. Fishel’s long-time involvement in the Portals project and his
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functions as FCC Managing Director, there are legitimate questions as to why he was not invited to
attend these meetings -- most of which occurred off-site at Mr. Knight’s office -- and even more
questions as to why he was not informed about either the fact or substance of those discussions.

The minority’s convenient omission of all the above facts in an attempt to buttress its defense
of Mr. Haney and Mr. Knight is breathtaking, and suggests that the minority’s claimed interest in
a “fair, unbiased investigation” is more illusory than real. While the majority is not yet making any
judgments on the evidence to date, the majority does believe that it is sufficient to warrant further
investigation into the circumstances surrounding the Portals lease and the relocation of the FCC to
that site.

Recent Proffers of Testimony

The majority obviously is aware of the coordinated effort to provide the Committee with 2
flurry of last-minute proffers from individuals with knowledge of the events in question, in an
attempt to prevent the enforcement of valid and lawful subpoenas. With respect to these proffers,
the majority wishes to make four points. First. the majority must question the completeness of these
proffers. given that all of these individuals have been unwilling or unable to be interviewed by
Committee staff about the matters contained in them or otherwise. Second, it appears that the
proffers are carefully worded to make certain points without directly conflicting other facts known
to the Committee (such as the evidence described above). Third, it appears that some of the
information contained in the proffers actually conflict with other facts known to the Committee.

Finally, and most important, the majority fails to see the connection between what these
proffers may or may not contain and the purpose of the upcoming Subcommittee meeting.
Regardless of the content of these selective disclosures made under questionable circumstances, the
simple fact is that the document subpoenas to Mr. Haney, Mr. Knight, and the Firm were lawfully
authorized, issued and served. and unless there are valid legal objections to the production of the
demanded records, they should be enforced by the Subcommittee. Nothing in these proffers raises
any issues with respect to the validity of the subpoenas. Simply because Mr. Knight and Mr. Haney
believe that there was no improper influence or wrongdoing involved in this matter does not relieve
them from providing lawfully demanded records.

Potential Attorney-Client Privilege Issues

The minority ends its letter by stating that, “given the above investigative lapses by the
majority,” the Subcommittee is not in a position to “assess the privilege claims by the subpoenaed
witnesses, nor are we able to say that all other investigative leads have been exhausted such that
overriding attorney-client privilege claims is necessary.” Butas the foregoing has demonstrated, the
“investigative lapses” that the minority complains about are the result of six months of stonewalling
and lack of cooperation by Mr. Haney and his associates. Furthermore, the subpoenaed witnesses
have yet to make any sufficiently specific claims of attorney-client privilege with regard to particular
documents, so there is -- at this time -- no credible privilege claims for the Subcommittee to assess.
As the minority surely knows, blanket or overly general assertions of privilege are routinely rejected
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by the courts, and the burden on establishing privilege is on the claimant, not those seeking to secure
the information. Thus, the majority rejects the minority’s notion that Mr. Haney and his associates
can withhold critical non-privileged information from the Committee and then claim that the
Subcommittee does not have a sufficient basis to seek to override their claims of privilege.

Moreover, the assumption. contained throughout the minority’s letter, that the Committee
plans to override valid claims of privilege finds no support in any of the majority’s letters or
statements. To the contrary, the majority has made clear to the parties that it will look closely to
analogous judicial authority when determining the validity of any specific privilege claim. Surely,
the minority is not suggesting that Congress has to satisfy a Aigher burden than mere civil litigants
in attempting to obtain information over which private parties claim a privilege.

The minority’s letter also proceeds on the erroneous assumption that the only material these
subpoenarecipients are withholding would be protected by the attorney-client privilege. In fact, Mr.
Haney and Mr. Knight have refused to provide certain categories of documents on the grounds of
pertinency and jurisdiction as well. And because Mr. Haney so far has refused the Committee’s
repeated requests, beginning in January of this year, to even provide a log of the documents he is
withholding, the majority is left with no choice but to proceed as planned on June 17. His actions
to date have been utterly contemptible.

The Hypocrisy and Partisanship of the Minority’s Complaints

Leaving aside all of the inaccuracies, the minority’s letter is equally disturbing in its blatant
hypocrisy. The standard to which the minority would now hold the majority’s investigations is one
that the minority apparently did not deem appropriate to apply to its own investigations when the
minority ran this Committee. The majority has reviewed closely the past practices of this Committee
with regard to the issuance and enforcement of investigative subpoenas, and believe that, if anything,
the majority’s approach to this investigation is more reserved and more responsible than those
undertaken during Mr. Dingell’s leadership. It is the majority’s understanding that, during the
substantial portion of Mr. Dingell’s chairmanship, he routinely considered, and apparently always
overrode, claims of attomey-client privilege, usually in the confines of his office without any written
record of exceptional need or Subcommittee deliberation. The majority also recalls that, in 1981,
the Committee vigorously pursued through the use of subpoenas documents relating to a decision
making process then in progress by Secretary Watt, even though the Committee was conducting
what Mr. Dingell described as a “legislative oversight” review with no evidence or even allegations
of misconduct by Mr. Watt.

In its rush to undermine the majority’s investigation, the minority clearly has been talking
out of both sides of its mouth. For instance, the minority first claims that the majority is avoiding
key witnesses because “it is easier to make allegations when unencumbered by facts.” Butthen the
minority quotes Chairman Barton as saying that the majority is not making any allegations of
wrongdoing against any of the parties, with the implied suggestion that therefore the use of
subpoenas in this circumstance is unwarranted. The minority was right the second time -- we [the
majority] have not made any allegations of misconduct against any of the parties. Contrary to the
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minority’s apparent belief -- as demonstrated by the infamous David Baltimore investigation, in
which Mr. Dingell’s staff made public accusations of fraud and misrepresentation -- the majority
does not believe that it is the role of the Committee to make serious and potentially criminal
allegations against government officials or private parties. and then try to prove them (especially
when the minority ultimately tumn out to be wrong, as it was in the Baltimore case). Rather, the
majority believes that. when allegations of possible misconduct or maladministration are raised
publicly, or otherwise brought to the Committees attention, by credible sources (as in this case with
Business Week), it is the Committee’s duty to investigate the matter to determine whether any such
misconduct occurred and. if so, whether legislative action is necessary to correct it or prevent its
reoccurrence.

As presumably the above discussion has made clear, the majority is growing increasingly
dismayed over the purely partisan tactics engaged in by the minority with respect to the Committee’s
oversight matters. The contrast between the minority’s overtly partisan public acts and the private
communications among staff and Members is indeed shocking. For example, prior to the
Subcommittee’s April 30 subpoena authorization vote, the minority staff told the majority staff that
Mr. Haney’s complete refusals to cooperate probably warranted subpoenas and that the minority
might be willing to support subpoenas that were more targeted than the majority proposed. At the
minority staff’s suggestion, the majority amended the authorization motion to include language that
permitted the Committee to issue subpoenas for information up to and including what was voted
upon, which would allow the staffs to discuss narrowing the scope of the subpoenas prior to their
actual service. However, at the Subcommittee’s public business meeting the nextday, the minority’s
comments did not focus on the scope of the subpoenas. Rather, the minority asserted that the
majority had no basisto issue any subpoenas, and claimed that the majority was on a partisan fishing
expedition. And when the majority staff contacted the minority three days after the Subcommittee
vote to follow up on its suggestion about limiting the subpoenas’ scope, the majority staff was told
“you should do what you want. No meeting [between the staffs] is necessary.” Similarly, Mr.
Dingell recently sent Chairman Bliley another inflammatory and partisan letter on the Portals
investigation, charging that the majority was attempting to withhold meeting transcripts from the
public. even though the majority was following the very policy that Mr. Dingell had instituted when
he was chairman. And when the majority requested that the minority agree, in writing, to abide by
the policy it had established, the minority refused to do so.

Likewise, with regard to the Committee’s investigation into Molten Metal’s contract with
the Department of Energy, the majority began that investigation at the urging of the minority staff,
who actually edited a draft of the Committee’s first information request to the Department, which
was supposed to be a joint letter for both the majority’s and the minority’s signatures. At the last
minute, the majority staff was told that the minority could not sign the letter because of “political
considerations,” but the majority was assured that the minority would “support” the Committee’s
investigation. In fact, the majority staff was privately told by minority counsel, on several occasions
throughout the investigation, that the circumstances surrounding the company s funding were highly
suspicious. Nevertheless, during the four public hearings that were held on Molten Metal, the
majority was routinely subjected to personal and partisan attacks from the minority for investigating
this matter and holding those hearings. Not once, during four long hearings, did the minority raise

9
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publicly any questions about the circumstances surrounding the Department’s funding of this
company.

Interestingly enough, when the minority decided to pursue its own investigation into whether
the Clinton Administration issued a report on the lack of skilled workers as a “political payoff” --
in the words of the minority oversight counsel -- to Silicon Valley campaign contributors, minority
counsel informed the majority that it had “no role” to play in that investigation. Yet, when the
majority attempts to look at wh-ther there was political influence with regard to Molten Metal’s
funding or the FCC’s relocation, the majority is accused of partisan witch-hunting.

The majority believes that, with respect to the Committee’s Portals investigation, serious
questions remain unanswered about the conduct of all the various parties, including GSA, the FCC,
Mr. Haney, Mr. Knight, and Mr. Sasser (who, despite being a sitting U.S. Ambassador and former
Senator, also has refused to cooperate with the Committee’s investigation, and whom documents
show set up a meeting in the Executive Office of the President for him and Mr. Haney to discuss “the
proposed move of the FCC to the Portals property.”). Unfortunately, the majority’s efforts to answer
these questions have been slowed by Mr. Haney’s contempt for this Committee’s processes. As the
minority’s recent letter to GSA’s Mr. Peck acknowledges, the Committee’s interviews continue to
raise further questions about the circumstances surroundingthe planned relocation of the FCC to the
Portals. These questions are not of concern to only the majority, but also to the FCC and the
Department of Justice which, as the minority knows, has launched its own investigation into this
matter. The majority therefore will continue to pursue vigorously all available sources of
information, including Mr. Haney and Mr. Knight, and will hope that the minority will put aside
partisanship, get its facts straight, and stop trying to defend those who are intent on obstructing the
Committee’s lawful attempts to gather relevant information.

10
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ATTACHMENT B

Congressional Research Service + Library of Congress » Washington, D.C. 20540

Memorandum June 23, 1998

TO : Honorable Tom Bliley, Chairman,

House Committee on Commerce

Honorable Joe Barton, Chairman, House Subcommittee
- -on Commerce

Attn; Tom DiLenge

FROM . Morton Rosenberg LAAA

Spegcialist In American Public Law
American Law Division

SUBJECT : Assessment of Validity of Assertions of Claims of Attorney-Client
Privilege For Documents Produced by Wunder, Knight, Levine,
Thelen & Forcey .

After being served with a subpoena for documents relating to his representation of

Franklin Hansy on June 4, 1998, Peter Knight, a parmer in the law firm of Wunder, Kaight,
Levine, The en & Forcey (WKLTF), advised the Subcommittee that all the documents in

question weve in the custody and control of the firm. On June 8, the Committec issued &
subpoena duces tecam to Dennis Thelen, the managing partnex of the firm, as custodian of
WEKLTF's dosuments. Mr. Thelen was offered the same opportunity as Mr. Haney to provide
written objections to the subpoena in advance of the return date, June 17, and to appear at
the Subcomu ittee’s business meeting to present his objections orelly. Mr. Thelen submitted
no written objections in advance, and on the day of the meeting supplied the Committee with
a privilege ‘og designated "Privilege Log of Frankln Haney Company documents
(Documents Not In Kuiight Voluntary Production)”. The log listed 35 documents purportedly
covered by the attorney-client privilege and withheld at the direction of Mr. Haney.

Afier being given the opportunity to state his objections, the Committee rejected
Mr, Thelen's objections, and after directing that he produce the documents, voted him in
contempt under 2 U.S.C. 192, 194 upon his refusal 1o comply. However, afier being voted
in contempt, Thelen agreed to produce the documents and the contempt vote with respect to
him was rescinded. ‘

You have asked that we review the 35 docurments initially turned over to assess
whether the claims of attorney-client might have been sustained by a reviewing court.

In cur memo to you of June 16, 1998, at pp. 13-18, we detailed the requiremeats
the courts havs established to sustai a cleim of attorney-client privilege. In brief summary,
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a claimant must demonstrate that a communication was made in confidence to an attorney,
by a client, for the purpose of seeking or obtaining legal advice. The only communications
protected by the privilege are those thar will disclose what the client said in confidence to the
lawyer and ntended to be confidential But where a client communicates information to his
attorney with the expectation that the attorney will relay the information and communication
1o others, the commumcation is not protected. Moreover, the courts have held that
communicaiions by an attorney to the client are not automatically privileged. These courts
have reasoned that an attorney's communication can be privileged only derivatively, if the
disclosure of the attomey's communication would reveal the comtext of the client's
communication to the attorney. Also, when advice to a client is based on information
supplied to the attorney from the public record it has been held to be non-privileged. It is
client confidences, not attorney advice, that are protected by the privilege. Thus, pre-
existing do:uments and financial records not prepared by a client for the purpose.of
communicating with a lawyer in confidence are not protected. Further, the attorney must be
"acting as a lawyer". The atomey must give predominantly legal advice to retain his client’s
privilege of non-disclosure, not solely, or even largely, business advice. .

We have reviewed the 35 documents listed in the log and found only one that would
appear clearly protected by the privilege. The rest of the documents are arguably not seeking
predominantly legal advice; or are informational letters from other attorneys which do not
seek legal advice or assistance; or are communications transmitting public documents or
information; or ones that seek the attomey to engage in other non-legal services for the client.

Document No. 6, 2 memo frorn Haney to Knight, dated April 19, 1996, discusses
perticular lease provisions for QNN project that the client believes are vital and
states 1o Knight that "I would be pieased to discuss any of these issues with you at’your
convenience", an apparent solicitation of legal counsel. »
: \

Dccuments Nos. 1-5, 7-9, and 11-13 appear to be seeking largely business advice
and services £d not predominately legal services. Number 1, from Haney to Knight, dated
April 1, 1996, discusses the Department of (NI need for transitional office space
and the fact that the agency had set up a working group to contact Robert Peck of the
General Services Administration (GSA) to "set up a2 meeting and lay out the issues”.
(Throughout the documents Peck appears as an important contact point with GSA whom
Knight knows). Haney wants the agency to use the as the "swing space"” it requires
and suggests that two things be done: set up a parallel group “to plan and implement [the
Department's] long term space solutions”; and "stabilize the leases in (ISR to make
250,000-300,000 square feet available for the Department". The direction is not entirely
clear that it is seeking predominantly Jegal services from Knight.

Documents 2-5, 7-9, and 11-14, are handwritten notes to the file on meetings or
telephone conversations between Knight and Trapasso and GSA and Treasury Department
officials and fcr Haney on financial strategies on the structuring of various projects inchuding

and Portals @Y Few, if any legal issues are
raised.

Documents 17, 25-30, and 33-34 are a series of letters from Thomas J. Mancusso,

a Hapey attorney Jocated in Denver, Colorado, that give reports to Haney on the progress of
financing and refinancing negotiations with respect to Haney projects involving GUEEEED
. Noune of the documents are directed
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to Knight «s the primary recipient; all primarily or exclusively involve financing and leasing
considerat ons, all are informational and indicate that Mancusso is the lead, if not sole,
attorney responsible for the negotiations; and none task Kuight with any respoasibility for
legal services. Document No. 34, undated, contains handwritten notes to the file on financing
matters anc. his contacts with GSA official Peck.

Documents 10, 15, 16, 18-22 and 24 are transmissions of public documents or
notes on punlic information from Knight or Trapasso to Haney. For example, Document 10
transmits irformation taken from publically available 10K and 10Q filings at the Securities
Exchange Commission on by Knight to Haney without
comment.. Jocuments 20 and 21 are transmussions of ies of NS
-debliumofdm—ﬁ'oman publication. Document 19
is a fax transmission from Haney to Knight of a Washington Post article describing a
congressional committee investigation involving "2 $680 million mistake" by Robert Peck,
administrator of GSA's real estate program, who has been a key contact of Knight's at GSA.
The cover page states “FYL. Please contact to discuss”. Document No. 22 is the
transmission of an article from Haney to Trapasso dealing with court approval of a settiement
of a real es:ate controversy. Haney's note states “Jody, wanted to share this additional
information on ANEENNRNEES dcal with you". None of the foregoing documents in any
way requests either confidentiality or legal services. Documents 15, 24, and 35 are notes 10
the file on the composition of, and recent incumbeats and appointees to, the
with no indication of involvement with any Haney project
or relation 1o any legal services to be rendered. Document No. 16 is a note to the file
containing pelitical notes and comments about a local (Washington, D.C. ares) county board
of supervisars Document No. 18 is a transmittal of an article relating the issuance of an IRS
ruling on exenpt bonds issued by the (NSNS +hich Haney in his cover note
stated "This ruling shows there is no legal impediment to GSA/Treasury moving forward and
provides a st-ong precedent for the policy justification”.

Document No. 23 is a letter to Trapasso from Haney, dated December 16, 1996,
dealing with the renewal of a lease by

Th: operative portion of the letter is a direction to Trapasso to contact "Bob Pec!
or other appropriate GSA officials” to inquire into the status of the lease and encourag(e]
them to mov= forward as quickly as possible. Further delays increase the tension and ace
counterproductive”. Document No. 32 is a memo to

ging him not to postpone extending the lease

dispute GSA 1equests for such postponement. A copy of the memo was forwarded to Knight
by Haney with a handwritten note on the memo indicating that@i) had in fact delayed the
extension. There is no indication of an intent in either documsnt that legal services were to
be performed.

Insmnmary,tmn,weconcmdethat.whilethemmefisnotﬁeeﬁ'omdwbt,'itis
ikely that a reviewing court would find thar all the documents, except No. 6, are'not
protected by the attorney-client privilege. .
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ATTACHKENT €

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss ' SUPERIOR COURT
DEPARTMENT OF

THE TRIAL COURT

Civil Action No. 95-7378-]

COMMONWEALTH OF
MASSACHUSETTS,

Plaintiff,
-against-

PHILIP MORRIS INC., R.J. REYNOLDS
TOBACCO COMPANY, BROWN &
WILLIAMSON TOBACCO CORPORATION,
B.A.T INDUSTRIES P.L.C., LORILLARD
TOBACCO COMPANY, LIGGETT GROUP,
INC., NEW ENGLAND WHOLESALE
TOBACCO CO., INC., ALBERT H. NOTINI &
SONS, INC., THE COUNCIL FOR TOBACCO
RESEARCH - US.A., INC., and THE
TOBACCO INSTITUTE, INC.,

Defendants.
----------------------------------- X

AFFIDAVIT OF MICHAEL F. BARRETT, Jr.
IN SUPPORT OF DEFENDANTS’ SUPPLEMENTAL MEMORANDUM
IN OPPOSITION TO COMMONWEALTH'S MOTION TO “DE-PRIVILEGE”
9.000 DOCUMENTS RESSMEN BLILE

Michael F. Barrett, Jr., being duly swom, deposes and says as follows:

1. Iam a graduate of St. Jc;hn's University Law School, New York and earned a
Master of Laws degree from Georgetown University Law School, Washington, D.C. From 1962
to 1966, I served in The Pentagon as a Captain in The Judge Advocate General’s Corps, U.S.
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Army and thereafter served as a trial attorney with the Federal Trade Conunission and the Securi-
ties and Exchange Commission. ’

2. From April 1970 to March 1991, I was an attorney for the Committee on Com-
merce, U.S, House of Representatives, When I started working for that Committee it was known
as the Committee on Interstate and Foreign Comumerce; in 1975 it was renamed the Committee on
Energy and Commerce; in 1995 it became the Committee on Commerce (the “Committee™).

3. From 1991 to present, I have maintained an active practice advising clients on
issues relating to Congressional investigations, including preparation for hearings and subpoena
compliance. I have in the past been retained by Philip Morris in connection with Congressional
hearings and subpoena compliance, but I did not advise Philip Morris or any other tobacco com-
pany with respect to the Committee or the Committee’s 1997 or 1998 subpoenas for tobacco in-
dustry documents, nor did I have any communications with Chairman Bliley or anyone else on the
Committee on Commerce or any comumnittee staff member as to such 1997 or 1998 subpoenas.

4. From January 1981 to March 1991, I was Chief Counsel and Staff Director of
the Subcommittee on Oversight and Investigations of the Commerce Committee. During this ten
year period, all Commerce Committee subpoenas were issued by the Subcommittee. As Chief
Counsel, I directly oversaw the issuance, administration and, where necessary, enforcement, of
the more than 600 subpoenas issued by the Subcommittee during this ten-year period.

5. In approximately 30 instances during my tenure as Chief Counsel, claims of at~
torney-client privilege or attorney work product protection were asserted in response to Commit-
tee document subpoenas. Each time a claim of privilege was asserted, I discussed that claim with
the Chairman of the Committee (who also served as the Chairman of the Subcommittee at that
time). .

6. During my 21 years of Committee service, it was the long-settled practice of the
U.S. House of Representatives and of the Commerce Committee not to recognize the attorney-
clieat privilege before a Congressional committee. In line with this practice and precedent, during

2-
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my tenure as Chief Counsel the Chair rejected each claim of privilege that I communicated to him.
1 then orally reported the Chair’s ruling back to the witness who had raxsed the claim of privilege.
7. During my twenty one years of Committee service, I am unaware of any in-
stance in which the Chair communicated his ruling in writing to the party claiming the privilege.
All of the Chair’s ruling and directions were, as a matter of practice, communicated to the witness

orally.
8. Iunderstand that certain questions now have arisen before this Court as to (i)

whether the Chair of the Commerce Committee has the authority to issue final and binding rulings
on claims of privilege; (ii) whether an individual has any right under the Committee’s rules or
procedures to appeal the Chair’s ruling to the full Committee for a vote on the assertion of privi-
lege; (iii) whether if documents are not produced despite the Chair's ruling on the assertion of
privilege, the individual is in contempt; and (iv) whether an individual can take any further steps
to challenge the Chair’s ruling short of standing in contempt and committing an act that will sup-
port criminal prosecution. I address these questions in the following paragraphs.

9. Eirst, there is no doubt that the Chair has the authority to issue rulings on
claims of privilege and that the Chair’s rulings are legally binding upon the witness. Indeed, so
well-established is the Chair’s authority that while I served as Chief Counsel, not one Committee
Member or subpoenaed person ever questioned either the Chair’s authority to make such rulings
or the witness’ obligation to comply with such rulings under pain of contempt. Notably, on the
one occasion that the Committee referred a failure to produce documents to the House, and that
wnwmptremhedmaaiminﬂpmﬁo;.thecmmdidmtmishmmﬂmmm
Chair’s ruling that the Executive Privilege was not available; in decndmg that the person was in
contempt, the only question the Committee addressed was whether she had disobeyed the com-

3
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mandmeat to produce. Likewise, in every instance in which the Committee during my tenure
voted to recommend contempt proceedings against a particular wimu.s, the only question consid-
ered by the Committee was whether the individual had failed to produce documents or give testi-
mony; in no instance did the full Committee revisit or re-examine whether the Chair’s ruling or
direction on any objection to a subpoena was lawful or appropriate. Moreover, the Chair’s ruling
need not be in writing to be binding; indeed, in no instance during my time as Chief Counsel did
the Chair, or anyone on his bebalf, issue a written ruling on a claim of privilege.

10. Second. a subpoenaed person does not have the right to appeal the Chair’s re-
jection of a privilege claim to the full Committee. The Comumnittee’s rules do not provide -- in-
deed, do not allow -- such an appeal. Rather, the Committee’s rules provide that the decision to
hold a Congressional hearing or to convene a Committee meeting is within the sole discretion of
the Chair, with the limited exception that he must convene a meeting of the Members upon the
petition of three Members of the Committee. Committee Rule 2(b)(1); House Rule XI(2)(c)}(2).
Those who are not members of the Committee -- for example, individuals aggrieved by the
Chair’s rejection of their claim of privilege — do not have the right to request a hearing or the
right to appear in any capacity at any hearing or meeting. Furthermore, I know of no occasions
where an individual was allowed to plead his claim of privilege to the Committee after that claim
was denied by the Chair. In fact, even in circumstances where the Coramittee is voting on
whether to seek criminal prosecution for a contempt of Congress the Committee’s rules do not
pmvideasubpoenaedpersonwitpaﬁgh;tobeprmnt. or even represented, at the Committee’s
meeting.

11. Third, from the time that documents are not produced despite the Chair's re-
jection of a claim of privilege, the individual is, as a matter of law, in contempt of Congress.

-4
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There is no appeal to the Committee (or to the entire House); later production of the documents
will not cure the contempt; and the individual faces the possibility of criminal sanctions. Once a
subpoenaed person disobeys the Chair’s direction to produce pursuant to a subpoena, he or she
has committed the act of contempt, and there are no further steps the individual can take to avoid
being in oontunpt.\

12. Thus, after the Chair’s ruling that the privilege will not be recognized, the
nonproduction of the documents at the time demanded by the subpoena or specified by the Chair
puts the individual in contempt. The act of nonproduction following the Chair’s rejection of the
claim of privilege is itsglf the act of contempt; no further act -- such as a declaration by the Chair
or the Committee that the individual is in contempt or an explicit statement by the individual that
the documents will not be produced - is needed to trigger liability for contempt. Afier the con-
tempt has been committed, the Committee will meet and decide whether to refer the contempt to
the whole House of Representatives, but the Committee does not revisit or re-cxamine the fawful-
ness or propriety of the Chair’s ruling in administering a subpoena.

13. I have reviewed defendants’ submissions to this Court concerning the Com-
merce Committee’s 1997 and 1998 subpoenas to the tobacco companies, the Council for Tobacco
Research and the Tobacco Institute including the Affidavit of Steven Parrish and the correspon-
dence with Chairman Bliley. The procedure followed by Chairman Bliley is exactly the same
procedure the Committee followed when I served on the Committee, except that Chairman Bliley's
written rejection of the tobacco cpmpaniés' privilege claims in connection with the Committee’s
second 1998 round of subpoenas was, (0 the best of my knowledge, the first time in tweaty-five

years that such a written memorialization of any Chair’s ruling was provided.

-5-



Sworn to before me this 25 day of
May, 1998.
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MINORITY VIEWS OF REPRESENTATIVE RON KLINK

I am joined in my views by Representatives Dingell, Waxman,
Markey, Boucher, Manton, Towns, Pallone, Brown, Gordon, Furse,
Deutsch, Rush, Stupak, Engel, Sawyer, Wynn, Green, McCarthy,
Strickland, and DeGette.

Although the subpoena to Mr. Haney was issued on a party line
vote, one does not take lightly the decision by Mr. Haney not to
comply with a Congressional subpoena. But we should also not
take lightly the move to hold a private person in criminal contempt
of Congress. Fundamental fairness to our citizens requires that this
body demonstrates that all efforts have been made to provide the
person with a full opportunity to provide personally his or her de-
fense to the nation’s elected representatives.

In this case there are three overwhelming reasons that forced
our negative vote that we wish to lay before the Speaker:

(1) There has not been a shred of credible evidence of wrongdoing
in the Portals matter. To the contrary, all of the information gath-
ered by the Committee so far has suggested the opposite.

(2) The Committee has refused repeated requests by Mr. Haney,
Mr. Knight and Steven Grigg, the primary developer of the Portals,
to provide testimony at a Committee hearing prior to proceeding
with the drastic step of a contempt proceeding.

(3) We cannot ignore the partisan political agenda of the majority
in the development of this issue.

My statement made at the June 24 Committee meeting to con-
sider the matter of contempt provides the details of this matter and
is attached at the end of these views, but I want to summarize
each of these three important points.

(1) There has not been a shred of credible evidence of wrongdoing
in the Portals matter. To the contrary, all of the information gath-
ered by the committee so far has suggested the opposite.

Although never clearly stated by the Subcommittee or Committee
chairmen, the allegation before the Committee appears to be that
Mr. Haney was involved in an improper or illegal attempt to influ-
ence government agencies to obtain a favorable supplemental lease
for the Portals partnership and paid an improper contingency fee
to his attorney. Members of the House who read the Majority re-
port might wonder why the only evidence of impropriety cited in
the report are two magazine articles that appeared in October
1997. (This is particularly curious in light of the FCC’s attached
October 6, 1997, rebuttal to the Business Week article that de-
scribed the article as “materially and demonstrably inaccurate in
several critical respects.”) One might reasonably conclude that the
Committee has not followed up on this matter over the past eight
months. To the contrary, the Committee has received thousands of
pages of requested documents from the General Services Adminis-
tration (GSA), the Federal Communications Commission (FCC), the

(143)
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White House, Mr. Haney, Mr. Knight and others concerning the
Portals lease and the relocation of the FCC, and Committee staff
has interviewed numerous government officials and private persons
who negotiated the lease or were otherwise involved with the Por-
tals. The reason the investigation is not mentioned is simple: none
of the documents, nor any of the staff interviews revealed any im-
propriety in the negotiation of the lease, the hiring of Mr. Knight
by Mr. Haney or in the actions of any of Mr. Haney’s representa-
tives. Subcommittee Chairman Barton admitted this in the June
24, 1998, Committee contempt meeting.

At that Committee meeting to consider the Majority report, Rep-
resentative Stupak offered an amendment to include important ma-
terial, outlining the scope of the investigation, which was missing
in the Majority report. The text of the amendment is included at
the conclusion of these views. One part of the amendment read as
follows:

Between the initial letter to Mr. Haney on November 7,
1997, and the present, Subcommittee staff has interviewed
numerous officials of the Federal Communications Com-
mission and the General Accounting Office. These include
Reed Hundt, former FCC Chairman; Andrew Fishel, FCC
managing director in charge of the FCC move since 1989;
Jeff Ryan, operations management and services chief, who
works with Mr. Fishel; Robert Peck, formerly an assistant
to Mr. Hundt and a member of the legislative staff and
currently the Public Buildings Commissioner at GSA; Paul
Chistolini, deputy commissioner; Blair Levin, a former spe-
cial assistant to Mr. Hundt; Jackie Chorney, a former legal
advisor to Mr. Hundt; Sharon Roach and Barry Siegal, at-
torneys at the General Services Administration who nego-
tiated the lease; Tom Pagonis, the contract officer for the
Portals project; Bob Goodman, director of property acquisi-
tion and realty services; Bill Lawson, GSA’s assistant ad-
ministrator for public buildings; Douglas Benton, Mr.
Goodman’s successor; Thurman Davis, the former GSA ad-
ministrator for the National Capital Region; and Barbara
Silbey, a former special assistant to the GSA adminis-
trator.

All of these officials have stated in their interviews that
they had no knowledge of or any evidence of improper po-
litical influence by Mr. Haney or other misconduct by Mr.
f}‘Ianey or his representatives or of an illegal contingency
ee.

Although the amendment was defeated on a party line vote, the
Chairman of the Oversight and Investigations Subcommittee stipu-
lated that the above statement concerning the interviews of govern-
ment officials that Mr. Haney was alleged to have improperly influ-
enced was true. He stated that a reason for withholding these facts
from the House was the refusal of Representative Stupak to vote
in favor of contempt, even if his amendment were adopted.

In addition to a lack of evidence of impropriety in the negotiation
of the Portals lease, the Committee has actually received affirma-
tive evidence of the propriety of the lease. The impartial General
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Accounting Office reviewed the lease at Senator John McCain’s re-
quest, and in a letter dated February 27, 1998, GAO concluded,
“The lease is in the best financial interest of the government and is
preferable to FCC’s staying in its current location.”

GAO also stated, “No evidence came to our attention that GSA’s
solicitation of space for FCC was not in compliance with applicable
laws and its own agency regulations governing the procurement of
leased space, except for its cancellation of the SFO in February
1992.” GAO concluded that after the courts reinstated the improp-
erly canceled solicitation, “It appears that GSA followed the Court’s
decision and thereafter complied with applicable laws and regula-
tions we reviewed in resuming the procurement process, and it sub-
sequently awarded the lease to Portals II. Furthermore, the award
to Portals II was consistent with the fiscal year 1988 lease prospec-
tus for approximately 260,000 occupiable square feet.” GAO has
looked at this project several times in the last five years and never
found anything amiss.

The allegation of an improper contingency fee paid to Peter
Knight in return for obtaining a supplemental lease has also found
no support in the subsequent investigation of the matter. The only
source cited in the Majority report for the proposition that the fee
was a contingency fee is one of Mr. Knight’s law partners, Bernard
Wunder, a former Republican staffer on this Committee. Mr.
Wunder had stated last year in a staff interview that Mr. Knight
had received a “lump sum payment” or a “performance fee.” In a
subsequent staff interview in May, Mr. Wunder told committee
staff that he did not intend the term “performance fee” to mean an
illegal contingency fee, but rather to mean it was for work that was
not covered by a monthly retainer or an hourly fee, an important
fact also missing from the Majority’s report. Mr. Wunder also stat-
ed that he knew that Mr. Knight had worked on other projects for
Mr. Haney.

Mr. Haney and Mr. Knight have also denied the existence of a
contingency fee in letters to the Committee and in proffers of testi-
mony made to the Subcommittee. Both have contended that the fee
covered multiple projects over a period of three years. Documents
provided by Mr. Knight confirmed that work subsequent to the
signing of the Portals lease was performed, and additional docu-
ments received recently pursuant to a subpoena to Mr. Knight’s
law firm again confirmed the existence of other projects. In an
interview of Mr. Knight’s executive assistant, who prepared the
bill, she confirmed that Mr. Haney had been a client of Mr.
Knight’s for almost three years, that she frequently communicated
with Mr. Haney, that she had set up separate files for his various
projects, and that she billed him every month for expenses relating
to work done on his projects, but had never billed him another fee
after 1996.

In a proffer of testimony, Steve Grigg, the managing partner of
the Portals project, stated that he asked for and negotiated the pro-
visions in the supplemental lease that the Majority apparently be-
lieves to be the provisions demanded before a contingency fee was
paid to Mr. Knight. Mr. Haney did not become a partner in the
Portals development until March 26, 1996, over three months after
the lease provisions in question were signed.
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During the course of the meeting to consider the contempt mat-
ter, members of the Majority continually stated that these facts
were irrelevant, and that all that mattered was a subpoena had
been issued, and Mr. Haney had refused to comply. I do not agree.
Mr. Haney has asserted that some materials were covered by an
attorney-client privilege, and that other documents were not perti-
nent to the Portals investigation. In overcoming such claims of
legal privilege that protect all American citizens, the Committee
should show at least some need for the information.

The lack of any coherent allegation of impropriety backed by
credible evidence, and the existence of considerable exculpatory evi-
dence, provide no reason to proceed to contempt.

(2) The Committee has refused to take the reasonable step of hear-
ings before proceeding with the drastic step of a contempt proceed-
ing.

From the early days of this investigation, the parties and the Mi-
nority members have been asking for public hearings under oath,
and the Committee repeatedly has refused to hold them. At the No-
vember 5, 1997, hearing on Molten Metal Technology, at which
Chairman Barton first raised the issue of the $1 million payment
to Mr. Knight, I asked for, and received, a promise from Chairman
Barton—a public hearing at which Mr. Wunder, the apparent
source of the allegation that some kind of illegal or improper fee
was involved would testify. In that same hearing, under oath, Mr.
Knight denied that he had received any type of contingency fee (p.
195), and Chairman Barton admitted that he was making no alle-
gations of illegalities (p. 198). The hearing with Mr. Wunder has
not been held.

As early as December 22, Mr. Haney’s lawyer stated in a letter
to the Committee that he would prefer a public hearing “accom-
panied by an on-the-record transcript, and the rules of procedure
applicable to such hearings, as preferable to the campaign of unsub-
stantiated accusation and innuendo which we have experienced to
date.” This was in response to a letter threatening to subpoena Mr.
Haney for testimony if he continued to refuse to submit to “vol-
untary” interview.

Mr. Knight, also requested a public hearing. On March 30, 1998,
in a letter from his attorney Mr. Grigg requested a public hearing
“so that we could put these matters to rest. For a variety of reasons,
we believe it is most appropriate to discuss these matters at a public
hearing and not in an informal staff interview.”

At the June 24 meeting on the contempt matter, I offered a mo-
tion to postpone consideration of the contempt citation until the
Committee had held a hearing to receive testimony from Mr.
Haney, Mr. Knight, Mr. Grigg, Reed Hundt, formerly chair of the
FCC, and Emily Hewitt, general counsel for the GSA. It was re-
jected on a party line vote.

Throughout the course of this investigation, Mr. Haney has never
refused to testify at a hearing. To the contrary, in letters and state-
ments from his attorney, he has welcomed an opportunity to tes-
tify. Yet the Majority refuses to hold a hearing so that Members
could determine whether the documents sought by the Committee
were necessary or the underlying allegations were sustainable.
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In early May, it appeared that the Committee was about to hold
a hearing at which Mr. Wunder and William Diefenderfer, a former
law partner of Mr. Knight’s, would testify about the fee Mr. Knight
received from Mr. Haney. However, after Mr. Wunder informed
Committee staff that he would not testify that the fee was an ille-
gal contingency fee, the proposed hearing was cancelled. Similarly,
the Committee has refused to call Mr. Knight or Mr. Knight’s sec-
retary Jewelle Hazel, who prepared the bills, both of whom have
information about the fee arrangement. After an offer by Ms. Ha-
zel’s attorney to Committee staff, Minority staff set up an interview
with Ms. Hazel. But the Majority staff refused to attend.

With respect to the negotiation of the Portals lease, none of the
government officials involved in negotiation of the lease has been
called to testify. Nor has the private sector individual, Mr. Grigg,
who negotiated the lease, been called, despite his expressed willing-
ness to testify. The General Accounting Office auditors, who have
examined the entire leasing chronology, have also not been called.

It is unprecedented to our knowledge that an individual, particu-
larly a private businessman being required to provide documents
about on-going activities unrelated to the project under investiga-
tion, cited for contempt of Congress would not be first given an op-
portunity to testify before the Committee. For example, in this
Committee, former Secretary James Watt appeared at two public
hearings prior to his contempt citation. Whether or not such an op-
portunity is legally required, the refusal of the Subcommittee to
hold a single hearing on this matter suggests that the Majority has
little interest in obtaining the facts, and, more likely, is afraid that
the testimony may rebut allegations of impropriety.

(3) We cannot ignore the partisan political agenda of the Majority
in the development of this issue.

It is an unfortunate fact that this investigation is part of an over-
all program within this Congress of Republican-led investigations
of high level administration officials and Democratic supporters.
This pattern of politically motivated investigations is documented
in a June 18, 1998, report by the U.S. House Democratic Policy
Committee entitled “Politically-Motivated Investigations by House
Committees.”

The investigation of Mr. Haney has its roots in a previous inves-
tigation by the subcommittee of Mr. Knight’s representation of the
Molten Metal Technology company and its obtaining a contract
with the Department of Energy. The interest in Molten Metal ap-
peared to result from the involvement of Mr. Knight, a former long-
time aide to Vice President Al Gore and the Clinton-Gore ‘96 cam-
paign manager. Mr. Knight was one of two Washington lobbyist—
the other was a Republican—hired by Molten Metal for strategic
advice in obtaining government business. Molten Metal had a
unique process for the treatment of mixed waste, and the Depart-
ment of Energy was under great pressure to begin disposing of the
wastes it had been generating.

In that investigation, a memorandum from counsels Mark
Paoletta and Tom DiLenge to Chairman Joe Barton dated October
20, 1997, which stated that they had no real evidence of wrong-
doing, nonetheless set out the reasons for holding hearings:
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“(it) it forces the key players to deny allegations of misconduct
under oath”

* * * * * * *

“(v) will likely generate enormous press coverage, in light of
gl(e) é"efent, high-profile news coverage of MMT’s contracts with

The counsels urged holding the hearing despite this warning:

“The cons of holding such a hearing are (I) there is no smok-
ing gun, which opens us up to partisan criticism for engaging
in a witch-hunt or smear of Democrat officials, lobbyists, and
fund-raising practices (the “everyone does 1t” defense).”

Although the hearings, as predicted, found no evidence of impro-
priety, the results for Molten Metal were catastrophic. The public-
ity from the hearings made it impossible to obtain $20 million in
bond financing and drove the company into bankruptcy. After the
hearings, 221 Molten Metal employees lost their jobs, including 45
in Chairman Barton’s state of Texas. A planned $70 million plant
in Bay City, Texas was put on hold.

The press soon caught on to the partisan nature of the investiga-
tion. Thomas Oliphant wrote in the Boston Globe on September 23,
1997:

“This sordid story could never have flown without the feeding
frenzy that surrounds the vice president, but as an attempt at
guilt by the associations of his associates it is as cheap as any
of the shots that will in time come back to hit those who con-
nived in launching it.”

A similar conclusion was drawn by Jonathan Broder in Boston
Magazine in February, 1998:

“Despite all the insinuations, Republican investigators have
presented no evidence that Molten Metal’s contributions to the
DNC resulted in its winning government contracts.”

After a final hearing on Molten Metal, George Lobsenz writing
in The Energy Daily on February 18, 1998, concluded (“Facts Play
Second Fiddle In Barton’s Campaign Against Gore, MMT”):

“Barton has labored to sketch a conspiracy in which MMT
hired a lobbyist, Peter Knight, a major Gore backer; cozied up
to Grumbly, a Gore protégee; funneled campaign contributions
to the Clinton-Gore campaign and qthen saw Grumbly boost its
DOE funding from $1 million to $33 million despite uncertain
results from the initial grants provided the company.

“A pretty sexy story, if you can prove the political connection.
The problem is, Barton can’t.”

Lobsenz also noted:

“Last Thursday, Barton finally got around to giving Molten
Metal Technology officials an opportunity to appear in person
before his panel to answer the charges. But the uncomfortable
truth for all concerned is that the facts of the case have long
since ceased to matter because the damage has been done.

“The company, which was struggling commercially even be-
fore Barton’s attacks, has laid off hundreds of employees and
is scrambling to find new financing—and clean the mud off its
reputation.”

During the course of the disastrous Molten Metal investigation,
the investigators were told of a payment made to Mr. Knight by
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Mr. Haney, whose name is similar to that of William Haney, the
former president of Molten Metal. We cannot ignore the political
motivation of the subcommittee to focus upon Mr. Knight and
Franklin Haney, who has been a long-time contributor to the
Democratic Party and a one-time Democratic candidate for gov-
ernor of Tennessee. Given the finding of GAO that the Portals
lease was in the taxpayers’ interest, and the utter lack of evidence
of impropriety in the entire affair, we are led to believe that par-
tisan politics is at the root of this investigation.

The following are my statements at the meetings of the Commit-
tee and Subcommittee to consider contempt, the amendment of-
fered by Representative Stupak to the Report, and the October 6,
1997, response of the FCC to the Business Week article cited by the
Majority.

RoN KLINK.
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STATEMENT OF RON KLINK
RANKING MEMBER
OVERSIGHT AND INVESTIGATIONS SUBCOMMITTEE
COMMITTEE ON COMMERCE
June 24, 1998

Today we continue the unprecedented “Rush to Injustice” begun seven days ago when the
Oversight and Investigations Subcommittee voted to recommend that Franklin Haney be held in
contempt of Congress for refusing to produce documents. This extraordinary action -- so rarely
taken by any Congressional committee and never taken without previous hearings in which the
targeted parties themselves are allowed to provide testimony and never taken without a full
opportunity for debate by all Members -- was tacked on at the last minute to a lengthy Committee
mark-up meeting during an extraordinarily busy legislative week.

And there are even more extraordinary things to consider today. For one, we have before
us a proposed Committee report recommending contempt which does not include in the report
text a clear allegation of underlying wrongdoing by Mr. Haney or anyone else. Unlike all other
contempt reports that we have read, there is not a descriptive chronology of the majority’s full
investigation. Perhaps it is because an accurate accounting of the full investigation would reveal
that everyone we interviewed disputed the Business Week story that is the basis for this
investigation.

Perhaps this is why the majority refuses to allow Mr. Haney to testify under oath. It
appears afraid of a full debate. It appears afraid to hear what Mr. Haney would say in a hearing
under oath. Certainly, it is easier to hide behind a Congressional dust-up over someone’s refusal
to provide documents than to listen to what that person has to say about the truth of the
allegations.

Let me review this alleged investigation. The majority states that, based on a magazine
article from last October, it is investigating “all aspects of the FCC’s move to the Portals.” It is
not alleging misconduct, although the minority and some majority members are under the
impression that the investigation has something to do with whether a contingency fee was paid to
obtain a federal lease, changes in that lease and improper political influence related to
Democratic campaign contributions. The targets of the investigation, Mr. Haney; his business
partner; and Peter Knight, his attomey; have all asked to testify under oath about the lease and
their activities. The majority has refused to hear from them. Every single government official
from the FCC and the General Services Administration that the Subcommittee has interviewed
has denied any political influence from Mr. Haney and Mr. Knight and described in great detail
the history and basis of each provision in the contract. Let me repeat that - every single one.
Several of them don’t even know who Mr. Knight is. Andrew Fishel the managing director of
the FCC “in charge of the move of the FCC since 1989,” responded to the Business Week article
in a letter stating that the allegation of political influence in the Portals move was “a patent
falschood.” 1 have attached his letter to my statement. M. Fishel has also been interviewed
twice by staff. He has never changed his position.
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The staff for the Public Buildings Subcommittee, which is the authorizing committee for
GSA and this project, denies political influence. In an attempt to hasten the move of the FCC
into the building and stop wasting taxpayer dollars, this Subcommittee’s staff meets every two
weeks with GSA and the FCC to attempt to resolve the FCC’s many, many continuing objections
to leaving its downtown location.

The General Accounting Office has looked at this project and lease three times for
various Congressional opponents of the move. Its most recent finding was that it was in the
public interest. GSA has now ordered the FCC to move.

There is another extraordinary proposal. In an attempt to claim that this investigation had
something to do with legislation, Chairman Bliley claimed last weck that unnamed “senior
Members™ of the Committee were considering legislation to stop the contracted payments of rent
to the Portals partnership as justification for demanding these documents. The last time I looked
at this issue, it was illegal and even unconstitutional for the Congress to attempt to legislate
changes in legal contracts. Persons doing business in the United States -- even Democrats -- still
have some due process rights. But it poses an interesting question. Can Congress hold people in
contempt to further its own patently illegal action itself?

Let me review what has happened since last week. Mr. Haney's law firm provided 700
pages of documents which confirm what Mr. Haney has been saying for some time: Peter Knight
and others in his firm worked on several other projects besides the Portals for Mr. Haney. As
stated in the retainer agreement and evident in documents the Subcommittee has had for months,
the work continued over a three-year period. As stated in the proffers of testimony from both Mr.
Haney and Mr. Knight received last week and was also clear from documents received
previously, Mr. Haney was never billed again for this work after he paid a $1 million fee in April
of 1996.

Additionally, there have been no attempts to negotiate a settlement of this dispute prior to
taking this extraordinary step of holding someone in contempt of Congress. The majority did not
even bother to notify Mr. Haney’s attorney that they were going to schedule consideration of
contempt for today if he did not comply with their demands.

This cavalier behavior, which scems guaranteed to make the issue one of a refusal to
produce documents instead of one of whether any substantive wrongdoing was committed, is
unprecedented in Congressional or in this Committee’s history. In fact, the paucity in the record
of the Committee’s other attempts to obtain the desired information is unprecedented. Because
of Congress’ extraordinary power to obtain information from both public and private parties,
Committee chairmen have gone to great lengths — particularly after the McCarthy years - not to
abuse their power. The opposite is happening here. For example, persons refusing to testify or
produce documents are almost always given the opportunity to appear and provide testimony in a
hearing. Mr. Haney, Mr. Knight and Steven Grigg, the primary developer of the Portals, have all
asked to testify in public under oath. Instead, the Subcommittee has refused to hear from them,
stating that witnesses cannot dictate the course of their investigation.
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Let me go over some Congressional contempt history, starting with the document dispute
with former EPA Administrator Anne Gorsuch. I have attached excerpts from that report to my
statement. The Public Works Committee was investigating Superfund enforcement problems.
The Subcommittee outlined in great detail all the steps -- including every meeting and phone call
and meetings between the agency and the Chairman -- that were taken to try negotiate a solution
to the dispute before moving to a contempt citation. That alone took eleven pages. The issue was
clearly defined as were the questions the subcommittee was trying to answer. Several hearings
were held, and transcripts were referred to. Unusual changes in federal regulations were
documented. Ms. Gorsuch was allowed to appear and state her position on the record at one of
the hearings, which was held on the retun date of the subpoena.! None of that was done here.

A second contempt of Congress action came from the House Foreign Affairs Committee
in 1986, when it recommended for contempt the Bernstein brothers for refusing to discuss their
work for former Philippines president Ferdinand Marcos and his wife Imelda. The Bernsteins
were accused of setting up a web of dummy corporations to hide the Marcoses’ U.S. investments.
These investments were said to involve government funds and perhaps U.s. ud The
investigation was based on press articles ili
Again, the Bemsteins were subpoenaed to a Subcommittee hearing to produce documents and
testify. This hearing was held in executive session. Majority and minority House counsels
appeared. A recess was granted in the hearing and questions provided to the witnesses in
advance so they could review them overnight with their counsel and return with their response.

A week later, the full Committee debated the contempt matter for “several hours.” It
made the executive session transcripts at which the key testimony had occurred available to the
witnesses and for purposes of the committee’s action. Counsel for the witnesses were allowed to
appear again before the full Committee.? The vote was bipartisan.

In our own Subcommittee, in 1981, when former Interior Secretary James Watt was held
in contempt for refusing to produce documents, there had been five hearings, including two in
which Mr. Watt appeared to argue his position before the Subcommittee. Mr. Dingell held
another hearing was held to hear from various expert witnesses on executive privilege. He also
gave Secretary Watt two weeks to consider the results of his action before the contempt
recommendation was provided to the Committee.

Mr. Chairman, two weeks ago Mr. Dingell sent a letter to you outlining his concerns with
the overwhelming amount of information obtained by the Subcommittee during its nine-month
investigation which is in opposition to your admittedly vague theories of wrongdoing. None of
that information was included in the proceedings of the Subcommittee or the report before us
today. The Subcommittee has refused repeatedly to hear on the record any of this testimony from

"Contempt of Congress,” H.R. 97-968, Report of the Committee on Public Works and
Transportation, 97th Congress, 2d Sess., Dec. 15, 1982, p. 16.

"Proceedings Against Ralph Bemnstein and Joseph Bernstein,” H.R. 99-462, Report of
Committee on Foreign Affairs, 99th Congress, 2d Sess., Jan. 21, 1986, p. 8.
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Mr. Haney or anyone else. This is a travesty of justice and an abuse of power. | am ashamed.
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STATEMENT OF RON KLINK
RANKING MEMBER
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS
COMMITTEE ON COMMERCE
June 17, 1998

It is with great sadness that | come today to this meeting. Sadness that this great
Subcommittee has been reduced to initiating criminal contempt proceedings against private
individuals when it cannot even today -- after nine months of investigation -- articulate the
alleged wrong-doing that it is investigating beyond a letter yesterday from Mr. Bliley suggesting
that if we don’t get what we want, we hold people in contempt. Sadness that Mr. Bliley, despite
Mr. Barton’s statement to the contrary in the April 30 meeting, is now suggesting that the
Committee intervene to stop the move of the Federal Communications Commission to the
Portals building after the General Accounting Office’s finding that the move is in the
government's interest..

Sadness that a 10-page vitriolic and incoherent majority staff memos is used to respond to
a letter from Mr. Dingell and myself last week questioning why the majority has ignored
evidence that is favorable to the parties that are represented here before us today. Sadness that it
appears that the majority has spent more time documenting alleged failing of the misconduct of
the minority than it has ever had the misconduct and alleged illegalities of the parties before us.

Sadness that after the experience of the Molten Metal Technology investigation, the
majority plows forward to further damage private businessmen because they happen to be
Democrats or have associated with Democrats. Those hearings failed to accomplish anything
except to put the company into bankruptcy, take jobs away from over 200 people, neediessly and
permanently taing reputations and fatten the coffers of numerous attorneys.

I am disappointed and angry that, after citing numerous reports from the Congressional
Research Service and others stating that Congress can overrule a variety of privileges, the
chairman conveniently ignores the following statement in a document it provided to the
Members. This is a quote from an excerpt of a December 3, 1997, CRS memorandum to the
Government Reform and Oversight Committee on privilege claims:

In actual practice, all committees that have denied claims of privilege have
engaged in a process of weighing considerations of legislative need, public policy,
and the statutory duties of congressional committees to engage in continuous
oversight of the application, administration and execution of the laws that fall
within its jurisdiction, against any possible injury to the witness. (P. 23)

There has been a great deal of discussion about the Subcommittee’s prerogatives to have
these documents, beginning in the Molten Metal hearing, in numerous letters and in the subpoena
meeting, and the Subcommiitee’s reliance on precedence. But, although the chmrman oﬁen cites
precedence, there has been no balancing process. There has been
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ivilege, and how that injury
might be minimized. As far as we know, there was been no meetings with counsel on how to
limit any potential injury, no proposals of step-by-step document production or commitments of
confidentiality until further action by the Subcommittee, no limitation on access, nothing. This
Committee has frequently recognized and complied with witnesses' interest in keeping claimed
proprietary information secret.

For example, in a recent memorandum to members concemning recess subpoenas for
telephone records, Chairman Bliley promised the members that he would take “appropriate steps
to protect the privacy and reputational interests of the individuals whose records are covered by
the subpoenas.” (June 8, 1998, memo) No such assurances have been ordered to the persons in
this investigation or to any third parties that might be mentioned. The only concern that has beer
expressed by the chairman is one of the Subcommittee’s ego. In street terms, the Subcommittee
has been “dissed”, and no one is going to get away with that.

I am disappointed that this Subcommittee -- when confronted with proffers of expected
testimony by all of the parties before us today plus the party who actually negotiated the lease
agreement in question which deny all wrongdoing -- ignores them as “carefully worded to make
certain points without directly conflicting other facts known to the Committee.” Surely the
majority knows that a proffer is a summary of testimony, not anticipated answers to every
questions the Members may have. Steven Grigg's proffer is particularly useful because Mr.
Grigg is the one who actually negotiated the supplemental lease in question. Mr. Grigg, who has
asked for a public hearing, stated that he, not Mr. Haney, was responsible for the lease provisions
that so interest the Subcommittee. But this proffer doesn’t fit the Subcommittee’s scenario of
nefarious wrongdoing.

I am disappointed that the chairman has been reduced to -- again after nine months of
investigation -- citing two October 1997 magazine articles instead of Committee subsequent
work as the reason to continue this investigation. Since that time, we are aware of no new
evidence to back up these stories, but we are aware of troubling information indicating those
publications were wrong. In the April meeting to consider subpoenas of a wide variety of
persons, Mr. Dingell challenged you to articulate the wrongdoing that you were investigating.
You could not then, and you cannot today.

After rereading all the statements made by the chairman in public hearings, meetings and
letters to the targeted parties, it appeared to me that the allegation of wrong-doing by the parties
involved in the Portals development being investigated by the Subcommittee was that a
contingency fee might have been paid to obtain a federal lease for property. Imagine my surprise
to hear yesterday to find that the chairman denies that, but still cannot articulate the purpose of its
investigation beyond a rambling statement about the scope of its jurisdiction over all aspects of
the move of the Federal Communications Commission to a new consolidated headquarters. Now
instead of determining whether the $1 million was an illegal contingency fee, I was even more
surprised to hear yesterday that the majority thinks that its role is to determine if Mr. Knight was
paid too much for three years of work on numerous projects for Mr. Haney. To cite a recent
article in Legal Times, another respected publication on lobbying and lawyer-lobbyists:
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“I don’t think you could conceive of a way to bill clients that hasn’t happened,”
says William Cable, a lobbyist with Timmons and Co., which uses a flat-fee
structure, charging every client $330,000 a year for a full-service lobbying
package. . . . “The range is enormous, and I don't think there’s any uniformity,”
observes Penelope Farthing, a partner at Patton Boggs. “It’s not like there's a
minimum wage.”

“When Lobbyists Bill, Anything Goes,” Legal Times, May 25, 1998.
$330,000 a year? Why, that is almost exactly what Franklin Haney paid Peter Knight.

No one knows better than the minority the vast scope of the Subcommittee’s jurisdiction,
although even I must ask when we became the Legal Fee Cop, with jurisdiction over the setting
of private legal fees. No one questions whether the Subcommittee can look at all aspects of this
move. The question is whether the Subcommittee should use its powers to hold people in
criminal contempt of Congress for refusing to produce documents that are not only covered by
attorney-client privilege, but are unrelated to the move in question. All of us are quite aware of
the investigative dry hole that has resulted after months of interviews and the review of
thousands of pages of documents. The chairman is reduced to citing old press articles with
unidentified sources for the reason persons should be held in contempt, but we now know that
basic allegations in those articles -- such as — in the words of the majority -- “significant and
uncommon changes” — in the lease -- were not significant and uncommon. Business Week
seems to be wrong. But perhaps we should bring their reporters before us and demand their
sources because clearly they know more than the Subcommittee has been able te find out with ail
of its resources.

All of us also are aware of the General Accounting Office report that stated that the move
is “in the interest of the Government and that further delay was costly to the American taxpayer.”
All of us know that GSA has now ordered the recalcitrant FCC to move into its new
headquarters. At the April meeting, I pointed out that $51,000 per day of taxpayer money was
being lost because of this dispute. The majority seems to be perfectly happy with that result.
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MOTION

Oftered by e Stk

I move that the following insert be made on Page 3 of the proposed report after the ninth
line:

“Between the initial letter to Mr. Haney on November 7, 1997, and the present,
Subcommittee staff has interviewed numerous officials of the Federal Communications
Commission and the General Accounting Office. These include Reed Hundt, former FCC
chairman; Andrew Fishel, FCC managing director in charge of the FCC move since 1989; Jeff
Ryan, operations management and services chief, who works with Mr. Fishel; Robert Peck,
formerly an assistant to Mr. Hundt and a member of the legislative staff and currently the Public
Buildings Commissioner at GSA; Paul Chistolini, deputy commissioner; Blair Levin, a former
special assistant to Mr. Hundt; Jackie Chomey, a former legal advisor to Mr. Hundt; Sharon
Roach and Barry Siegal, attomeys at the General Services Administration who negotiated the
lease; Tom Pagonis, the contract officer for the Portals project; Bob Goodman, director of
property acquisition and realty services; Bill Lawson, GSA’s assistant administrator for public
buildings; Douglas Benton, Mr. Goodman’s successor; Thurman Davis, the former GSA
administrator for the National Capital Region; and Barbara Silbey, a former special assistant to
the GSA administrator.

“All of these officials have stated in their interviews that they had no knowledge of or any
evidence of improper political influence by Mr. Haney or other misconduct by Mr. Haney or his
representatives or of an illegal contingency fee.

“The Subcommittee has interviewed Bernard Wunder and William Diefenderfer III. Mr.
Wunder is a current law partner of Mr. Knight’s, and Mr. Diefenderfer is a former partner.
Neither one has stated that there was any improper behavior or other misconduct by Mr. Haney
or his representatives or an illegal contingency fee. Mr. Wunder has stated to the Subcommittee
that he knows Mr. Knight worked on non-Portals projects for Mr. Haney.

“As part of its investigation, the Subcommittee requested all documents relevant to the
Portals relocation from various Federal agencies. The Subcommittee received and reviewed
dozens of boxes of documents from the FCC, GSA and Mr. Grigg, who was the primary
negotiator of the supplemental lease agreement in question. There is no reference or evidence in
any of these documents to illegal or improper behavior of any kind by Mr. Haney or his
representatives.”

“The General Accounting Office also has reviewed the lease negotiations and terms. It
has determined that the lease is in the taxpayers’ interest. In a letter to Senator John McCain,
dated February 27, 1998, GAO concluded, “The lease is in the best financial interest of the
government and is preferable to FCC'’s staying in its current location.”
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Federal Communications Commussion
Washington. D.C. 20554

October 6. 1997

The Honorable John McCain

Chairman

Committee on Commerce, Science and
Transportation

United States Senate

508 Dirksen Senate Office Building

Washington, D.C. 20510

Dear Mr. Chairman:

The October 13, 1997 issue of BusinessWeek contains an article that is materially and
demonstrably inaccurate in several critical respects. Antached bereto are FCC responses
deuwiling the various factual errors and omissions in the anticle. If your office bas need of
further information on this subject, please contact Blair £evin, Chief of Staff ac
(202) 418-1070.

Sincerely yours,

S

Acting Director
Office of Legislative and Intergovernmental
Affairs

Enclosures
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON

orFiCE OF
& Cramman

October 6, 1997

Mr. Stephen B. Sheppard
Editor-in-Chief

Business Week

1221 Avenue of the Americas
New York, New York 10020

Dear Mr. Sheppard:
Enclosed are two documents.

The first is a letter from Andrew Fishel, Chief Administrative Officer of
the FCC, the career civil service executive who has had primary reponsibility for
overseeing the move since 1989. We ask that you print this in light of numerous
deficiencies in your asticle published in the October 13, 1997 edition, alleging
inaccurately that the FCC's artitude toward a proposed move from its current
scattered quarters (o a single building is associated with political campaign
contributions.

The second document is a chronology of relevant events that is more
accurate and complete than the chronology you printed.

I first talked to your reporter a little more than a week ago. After two
conversations, I became concerned that she had jumped to a groundless conclusion
and was unfamiliar with many key facts of the case. When I raised this concem
with ber editor I was assured that the story would simply lay out all relevant facts
for the reader and let the reader decide. But you did not print the most relevant
facts, namely: .
- that the FCC was commitied by law to move to the Portals as of

August 1994,

- that the FCC itself has no power to alter this result,

- that Congress and/or GSA even now can bar the FCC from moving
if that is their desire,
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Mr. Stephen B. Sheppard
October 6. 1957

page 2

that none of us at the FCC has had knowledge of any political
contributions by the current developer,

that powerful lobbyists (who are clearly the reporter’s source for
the speculation in the story) have worked for years to block the
FCC's move, 5o that they could keep the agency close to their own
offices, and

that the FCC's focus at all times since 1994 has been to assure that
we would have adequate quarters, space, and money to permit the
consolidation of the agency in a single, modem building. Although
previous FCC Chairmen and Commissioners opposed the agency's
move to the new building in Southwest Washington, Chairman
Hundt never did so. His willingness to move to the new location
brought him and the agency the opposition of powerful
Congressional figures, and powerful lobbying forces mustered by
the agency's current landlord and the Federal Communications Bar
Association. Meanwhile his insistence that the agency's space and
money needs be met has brought him criticism from other comers
of Congress. This is the true political controversy over the FCC's
location; by contrast, at no time has the Chairman or the Agency
been aware of, much less influenced by, the political contributions
of any developer.

Indeed, the original bias of the reporter that was apparent from my first
conversation with her was confirmed by the fact that the article did not include a
single one of the many facts that undercut the reporter’s bias.

To illustrate these points more specifically, I would like to mention a few
examples of what is clearly selective reporting. While asserting that the GSA did
not assign the FCC to the Portals until 1996, your author did not mentioa a 1994
document in which GSA agreed with the developer to use its best efforts to move
the FCC 1o the Portals. Given GSA's exclusive power to lease property for the
FCC, this agreement committed the FCC to the Portals. That in fact is what
Chairman Hundt told Appropriations Committee Chairman Rogers in a public
sng in 1995.



161

Mr. Stephen B. Sheppard
October 6, 1997
Page 3

The articles’s inaccurate assertion that Chairman Hundt opposed the move
until 1996 is based not on any statement to that effect by him or anyone at the
agency. Instead it is based solely on the reporter’s interpretation of Chairman
Hundt's expressed concern at that time about whether the agency’s space needs
would be accommodated in the new building and about who would pay the
millions of dollars required for the move. This concern, according to your article,
dissolved in early 1996. You would have the reader believe that the FCC stopped
expressing this concern because of a political contribution (which you failed to
report was a fact unknown to anyone at the FCC). However, you neglected to
report that the Chairman repegted his concern about the lack of funds for the
move both to the press and to a Congressional committee in mid-1996 long after
the date of the alleged political contribution.

The Chairman’s public statements in mid-1996 destroy the thesis of the
article. There is simply no proof of a change in concern, focus, attitude or
perspective on the move by the Commission at any time since August 1994,
except insofar as the FCC's concerns about space and money in fact have been
addressed.

You did report the Chairman's denial that the developer’s contributions had
any influence on the agency's attitude toward the move. But you did not report the
Chairman’s specific denial that he had knowledge of such alleged contribution. In
fact, your article generates the false implication that he did know of the
contribution.

Finally, you report, as if it were news, that House Telecommunications
Subcommittee Chairman Billy Tauzin states that the FCC should not plan on
moving to the new building. But you neglected to report that pressure against the
move from Congressman Tauzin and other powerful comers of Congress (and

. publicly echoed by curreat Commissioner and former Chairman Jim Quello) has
been continuous for many years. Nor did you report that counter-pressure from
other parts of Congress to have the FCC move has also been continuous. And you
did not report that because the FCC in fact has not moved, even now Congress
has the power to force the FCC to move or to stay.
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I hope that the points I have made here, and the more complete chronology
I also enclose, will persuade you to print in full and in prominence the enclosed
letter signed by Mr. Fishel.

Sincerely yours,

| \

Blair Levin
Chief of Staff
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FEDERAL COMMUNICATIONS COMMISSION
Washington, D. C. 20554

OFFICE OF
MANAGING DIRECTOR

October 6, 1997

Mr. Stephen B. Sheppard
Editor-in-Chief

Business Week

1221 Avenue of the Americas
New York, New York 10020

Dear Mr. Sheppard:

You allege in your article dated October 13, 1997 that the Federal Communications
Commission agreed to move next year from its current inadequate ¢ight Washington locations
to a single consolidated building because of campaign contributions allegedly made in 1996 by
one of the building’s developers.

As the career civil service executive in charge of the move of the FCC since 1989, I
can report to you that this allegation is a patent falsehood.

The first defect in your article is your failure to acknowledge that the FCC does not
have and has never had any authority to lease its own buildings. All decisions about whether
and where the FCC would consolidate from its multiple locations to a single building are
made by the General Services Administration (GSA) and Congress. Even now the FCC has
not moved into the new building, and if GSA or Congress do not want us to go, then we
cannot and will not move.

Second, since August 1994, a court order and a GSA lease executed without the FCC's
consent have committed the FCC to move to the new building.

Third, the FCC's concemn at all times since that date has been consistently focused on
two goals: (i) the need for enough space to house all of our employees under one roof; and
(ii) the need for money to pay for the move, which our already msufficient operating budget
clearly cannot cover. Thus, on July 18, 1996 — long after you allege the FCC
exprezsing concerns about the move because of a developer's political contribution (which no
one at the FCC knew anything about) -- FCC Chairman Reed Hundt testified to Congress that
given the abseace of money to pay for the move, "the FCC must seriously examine® ceasing
participarion in the project.

In 1996 GSA leased encugh for the agency and in 1997 GSA agreed to pay for
the FCC’s move to the Portals out of its own funds. These actions seem to address the
agency’s two concems. But it remains true, as always, that Congress has the power to decide
whether and where the FCC moves.

Meanwhile, if you truly wish to investigate the politically charged debate in Congress
on this issue, you should inquire into the activities of the FCC’s current landlord, his legion
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of lobbyists. and the special committee of communications lawyers who have made no secret
of their desire to keep the FCC in their neighborhood.

Sincerely, .
O/Ll:w phdd

Andrew S. Fishel
Managing Director
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Chronology of Events
Relevant to FCC’s Possible Consolidation
To Single Building Called Portals in Southwest Washington, D.C.

May 21, 1994

An FCC official interviewed in the National Journal states that: "All along, the
Portals has artempted to portray this case as an effort by the FCC to try to get out of
going to the Portals because we are an elitist agency that wants to be close to lawyers
and lobbying and downtown restaurants. Having been in this job for all of five
months, I can tell you that the farther away we could get from lobbyists would be fine
with me. That aside, we were asked to sign a contract that was woefully deficient in
serving our basic core needs, like how much space would be available, how soon we
could move and when would we be able to accommodate all of our staff in one
building. These are hardly motivations of an elitist organization."

August 1994:

The Federal Court of Appeals reinstates the lease procurement, in effect ordering
General Services Administration (GSA) to negotiate a lease with the Portals
developer, on grounds of FCC's misdeeds from 1987 to 1992 in connection with this
project. .
The GSA executes a lease for 287,000 square feet in Portals I. GSA commits to
use its "best efforts” to place the FCC as the anchor tenant in the building. Given the
GSA's exclusive authority to lease space for the FCC, this commitment bound the
FCC 1o move to Portals. However, because the FCC's actual space requirements
totaled more that 540,000 square feet (the FCC currently occupies 605,000 sq. ft.),
GSA'’s action did not permit the FCC to consolidate its six Washington D.C.
locations under a single roof.

The FCC immediately took appropriate steps to effectuate the move to the Portals.
On August 19, 1994, Andrew Fishel, FCC Managing Director, notified all FCC
employees that the GSA had entered into a lease to relocate the FCC headquarters to
the Portals. Mr Fishel's memo provided details regarding the site and the expected
occupancy time line. Additionally, to casure that the requirements for the FCC to
fulfill its obligations to the public, and best serve the needs of all FCC employees,

Chairman Hundt convened 2 space planning task force to seek employee input and to
keep them informed on the process.

September 23, 1994:

In its FY 1996 budget request to OMB the FCC sought monies for moving to the

Ocwber 5, 1997 10:48 am
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Ponals.

Based on independent space planning requirements report GSA submitted revised
Prospectus to Congress requesting 545,076 sq. ft. for the FCC.

The House Buildings and Grounds Committee reviewed the FCC prospectus and

approved 450,416 sq. ft. (94,630 sq fi. below the FCC's demonstrated space
requirements).

January 31, 1995:

In a letter to GSA the FCC's Managing Director, Andrew Fishel, noted that “for the
last several months {GSA] and the FCC have worked closely to satisfy the FCC's
housing needs. Those efforts have been guided by our commitment to meeting the
Govemment's obligations following the courts’ orders related to {the Portals
liigation].”  In that letter, Mr. Fishel described the many reasons why the amount of
space assigned to the FCC was inadequate to serve the needs of the FCC. The letier
concludes, nonetheless, by stating a willingness to go to the Portals, specifically
stating that “it appears to us that one logical next step for the Government would be
to pursue further discussions with the developer. One aspect of such negotiations
could cenainly include further discussions regarding housing the entire FCC
headquarters at the Portals site. In this , the FCC has go obijection to

ideri ati 0 olid: eadgquarters ility he Port . as long
as the developer can meet all the FCC space needs (emphasis added) established in
the Leo Daly study and jointly supported by the FCC, GSA and OMB in the
prospectus submitted to Congress in September 1994. We sincerely hope that GSA
decides to consider further negotiations, or takes some other reasonable action, to
bring this matter to closure.”

March 22, 1995:

In Testimony before the House Appropriations Committee on Commerce, Justice,
State and Judiciary Chairman Hundt explained that the ageacy's request for $40
million in relocation expenses was necessary because “it is GSA’s notion that we will
mm[wdn?omls]andeventhoughthewﬂdingdounotexin,wemc\manﬂy
under the impression that that move must be accomplished in this fiscal year. . .
[Tlhere are upfront costs that have to be paid as part of any negotiation with a
contractor, furnishings, for example, space allocation and planning. But based on
what we have been told by GSA, this is the GSA plan." He went on to explain that
“we (the FCC] do not represent ourselves in these negotiations and did not represent
ourselves in the litigation.”

Ociober S. 1997 10:48 sm
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May 5. 1995:

The FCC's Managing Director distributed 2 memorandum to all FCC headquaners
employees providing an update that the GSA had submitted 1o Congress a request for
approval for an increased amount of space to house the FCC. It was stated that if all
Congressional approvals were obtained, and GSA. was able to reach an agreement
with the Portals builder, that the earliest moves of the FCC to Portals would be at
feast 18 months away.

June 19,1995:

In testimony before the House Telecommunications Sub-Committee the Chairman telis
Congress the FCC will need funds for the move to the Porals and reiterates the need
for adequate space. Chairman Hundt testified that "Assuming approval of the amount
of space the FCC needs and GSA's ability to negotiate a lease that will satisfy the
FCC's current space needs, the developer says that a building for the FCC could be
constructed in about 18 mos . . . If we are ordered by Congress not to move to
Portals or otherwise not to spend the relocation money, then we can use those funds
to accomphsh the other sleps nmsary o clrry out the new mxsnon you are g:vmg

July 27, 1995:

Robert Peck, who was then Deputy Director of the FCC's Office of Legislative and
Intergovernmental Affairs, testified before the Public Buildings Committee that “we
have taken several actions to plan for a possible relocation of the Commission to the
Portals in the event that Congress authorizes a lease of sufficient space and
appropriates the appropriate funds. Peck further testified that “by our actions we
have indicated to GSA and to the Portals representatives our willingness to cooperate
in a relocation to the Poruls, if authorized by Congress.”

August 1, 1995:

A Memornandum of Understanding was executed betweea GSA mnd the FCC to jointly
fund the programming and space planning work required to document FCC's space
requirements for the Portals building. The contract specifically contemplated planning
for the Portals project and the FCC did that planning.

October 24, 1995:

The Senate Committee on Eavironment and Public Works approved a prospectus for
450,416 sq. . (94,630 sq ft. below the FCC’s demonstrated space requirements).

Ocwober §. 1997 10:4% am
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October 25, 1995:

The FCC's Managing Director sent 2 memo to all employees immediately after the
Senate Committee on Environment and Public Works authorized GSA to negotiate a
lease for FCC at Portals. In that memo. he explained that “assuming GSA and the

owners reach an agreement and sign a lease, a new FCC Headquanters building will
be constructed at the Portals.”

November 8. 1995:

GSA formally assigned space in Portals II to the FCC but noted that the most recent
space planning studies demonstrated that the FCC would require meore than the
approved 450,000 sq. ft. GSA directed the FCC to complete the space planning study
and upon their final review GSA would request additional space.

November 29, 1995:

The FCC conditionally accepted the Portals assignment contingent upon resolution of
two issues: (i) the FCC obtaining funding for its relocation expenses and (ii) securing
additional sufficient space to house all of its employees.

January of 1996:

GSA signed a supplemental lease, without the FCC's agreement or participation. The
supplemental lease increased the leased space from 287,483 sq. R. 10 449,859 sq. fi.
and also provided for options on an additional 85,000 sq. ft., which if exercised
would meet the FCC's space requirements. This was a major step forward in
meeting the FCC's space needs.

The FCC's Managing Director sent a letter to Mr. Lawson, the Assistant Regional
Administrator for GSA, stating that “as evideaced by our pantnering over the past
year, the FCC has committed to and remains committed to coasolidation of its
headquarters facilities at the Portals. However, this commitment is predicated on two
requirements: provision of adequate space for the FCC at the Portals and sufficient
funding to facilitate the move from existing space to the Portals.”

July 15, 1996:
At a press conference Chairman Hundt commented on the Appropriations

Committee's failure to fund the moving expenses by stating that “They have put us
between 2 rock and a hard place. We're not supposed t0 stay here (1919 M. Street)

dinor 3 Ocwober §, 1997 10:48 am



169

but we don’t have enough money to move... [ don’t know what we're going to do.”
July 18, 1996:

Chairman Hundt testified to Congress that the FCC had no funds to cover moving
expenses and therefore "under the current circumstances, the FCC must seriously
examine the dire possibility of ceasing any further participation in a project that
entails expending FCC funds.”

July 15, 1997:
GSA agreed to pay the FCC's relocation expenses out of its own funds. The FCC
agreed to continue to seek appropriations from Congress to reimburse GSA for these

expenses. GSA also agreed that it would pay the rent obligations on the Portals space
commencing July 1, 1997 until the FCC’s occupancy of the building.

Sfianr 3 Ociober 5, 1997 10:48 am



170

ccC

The Honorable Ted Stevens

The Honorabie Robent C. Byrd
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The Honorable Jay Kim
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The Honorable Ros Wyden

The Honorable Dan Schaefer
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The Honorable J. Dennis Hastert
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The Honorable Cliff Stearns
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The Honorable Scott Klug
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The Hooorable Nathan Deal

The Honorable Steve Largent
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The Honorable John M. Shimkus
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The Honorable Eliot L. Engel
The Honorable Thomas C. Sawyer
The Honorable Thomas J. Manton
The Honorable Bobby L. Rush
The Honorable Anna G. Eshoo
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The Honorable Edward J. Markey
The Honorable John McCain

The Honorable Conrad Burns
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