7]
February 23, 1999

Counsel has raised grave concerns on all
sides; and the highly partisan spectacle in
the House has provoked public revulsion. We
are the court of last resort—the only hope of
restoring public confidence rests with us.

The issue of whether to exclude witnesses
altogether or leave open the possibility of
their testimony rests on how we weigh the
relative risk of prohibiting witnesses against
the risk of severely damaging or destroying
the shared goals and desires of all Senators.

Over the past several weeks, in telephone
conversations, meetings and joint appear-
ances on news programs, I have concluded
there are six points of common agreement:

(1) There is the sincere desire for this pro-
found burden we did not ask for to be devoid
of partisanship;

(2) We must act with total fairness, and we
must be perceived by the public as having
acted fairly;

(3) We must act with deliberate speed and
not flounder;

(4) We must assure that the Senate retains
sole custody of how this matter is conducted
and concluded;

(56) We must demonstrate appropriate re-
spect for the Judicial Branch, the Executive
Branch and the House of Representatives;
and

(6) We must jealously protect the dignity
of the Senate as we consider what most
Americans believe to be, at the very least,
the most undignified personal behavior of an
American President.

If we permit the House managers and the
White House to call witnesses, do we not risk
the partisan brawling through party-line
voting that will surely ensue? And does not
that risk outweigh the risk that some of us
may not benefit from body language or voice
inflection that some witnesses may provide?
I think not.

A process as proposed by Senators Gorton
and Lieberman that allows a full explanation
of the House managers case over several days
and an equal amount of time allocated for
the President’s defense, in addition to two
days of questions from Senators, would meet
any reasonable person’s standard of fairness.
The added fact that we will have at our dis-
posal more than 60,000 pages of Grand Jury
testimony, hearings and evidence should sat-
isfy any objective analysis that we can con-
duct this process fairly.

There is no more important business before
the Senate than the conduct and conclusion
of this impeachment trial. I am of the view
that no other business ought to intervene
while this matter is pending. As I have said,
we must act fairly—but we must also act ex-
peditiously—not rush—but act with delib-
erate speed and purpose.

Any first semester law student knows that
once witnesses are subpoenaed, fundamental
fairness allows for depositions and discovery.
Depending on the number of witnesses, the
delays will undoubtedly be lengthy.

I readily acknowledge that there are some
risks in excluding the testimony of live wit-
nesses—but does that risk exceed the almost
certain risk of causing the Senate to be un-
necessarily tied up with this matter for
weeks if not months?

As I have stated, this unsolicited task of
disposing of this impeachment is paramount,
but we would all agree it is not our only re-
sponsibility.

There are urgent matters, both foreign and
domestic, that we must attend to in the
106th Congress. Pete Domenici’s concern
about the budget and not repeating the budg-
et debacle of last year, social security re-
form, Ted Stevens’ concern about the accu-
racy of our weapons in Iraq, and the Bra-
zilian economic crisis are just a small sam-
ple of the agenda this Senate must address.
The risk of not dealing with these matters
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must be weighed against the wisdom of call-
ing live witnesses in this proceeding.

The Constitution is clear—only the Senate
has the power to try impeachments. We and
we alone must be the custodians of our own
procedures. While the calling of live wit-
nesses does not necessarily mean the Senate
would lose control of the proceedings, there
is the undeniable risk that once the witness
parade begins, the ability of the Senate, and
the Senate alone, to manage these pro-
ceedings fairly, expeditiously, and in a non-
partisan fashion could be lost.

We Senators have a serious responsibility
to be respectful of the Judicial Branch in the
presence of Chief Justice Rehnquist, the Ex-
ecutive Branch in the presence of counsel for
the President, and the House of Representa-
tives in the presence of the House managers.
Being respectful and deferential to these in-
stitutions should not be confused with defer-
ring to these institutions. Chief Justice
Rehnquist has indicated to our leaders that
he intends to be a passive presiding officer,
except in some narrow instances. The White
House, through their counsel, indicated that
it would prefer to avoid calling witnesses.
Only the House managers are insisting on
the use of witnesses. Furthermore, the House
managers agree that the exclusion of wit-
nesses by the Senate would deprive them of
the ability to make their case and be taken
as an act of disrespect by the Senate.

I find it stunningly ironic that the House
Judiciary Committee saw no similar dis-
respect to their fellow House members when
they presented their Articles of Impeach-
ment before the full House without the ben-
efit of a single witness appearing before their
panel. When asked why no witnesses had
been called before the House Judiciary Com-
mittee, some members argued that the call-
ing of witnesses would have unduly delayed
their proceedings and the presence of some
witnesses could have reflected poorly on the
dignity of the House.

The obvious question occurs that if the
House managers were unwilling to risk an
expeditious handling of their procedures and
unwilling to risk the potential for a lewd and
lurid spectacle in their chamber, why then
should we in the Senate submit our chamber
to similar risks when there is no compelling
benefit to be gained?

A process that would allow either side in
this matter to call witnesses- with the ap-
proval of a bare majority—risks setting in
motion a Senate proceeding where we Sen-
ators would sit in muted silence, as my
friend Mitch McConnell has pointed out,
while our chamber becomes the stage for the
most lurid and salacious testimony of which
we and the American people are all too pain-
fully aware and of which the public wants to
hear no more.

Would whatever marginal benefit this tes-
timony could provide outweigh the cost to
the reputation of the Senate or the dignity
of this institution?

I submit that we should not run the risk of
allowing this institution to be used by any-
one as a forum to appeal to the basest in-
stincts of a few.

For these reasons, I would strongly urge
you, my colleagues, not to run all the sub-
stantial risks to the conduct of this process
and the reputation of our Senate by permit-
ting the unnecessary procession of witness in
the well of our chamber.

————

IMPEACHMENT TRIAL OF PRESI-
DENT WILLIAM JEFFERSON
CLINTON

Mr. SESSIONS. Mr. President, the
Constitution of the United States re-
quires the Senate to convict and re-
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move the President of the TUnited
States if it is proven that he has com-
mitted high crimes while in office. It
has been proven beyond a reasonable
doubt and to a moral certainty that
President William Jefferson Clinton
has persisted in a continuous pattern
to lie and obstruct justice. The chief
law officer of the land, whose oath of
office calls on him to preserve, protect
and defend the Constitution, crossed
the line and failed to protect the law,
and, in fact, attacked the law and the
rights of a fellow citizen. Under our
Constitution, such acts are high crimes
and equal justice requires that he for-
feit his office. For these reasons, I felt
compelled to vote to convict and re-
move the President from office.
THE FACTS

Facing a lawsuit the United States
Supreme Court had upheld against
him, President Clinton had to make a
decision. He could tell the truth or lie
and obstruct justice. He took the
course of illegality. This case is not
about an isolated false statement, it is
about the President of the TUnited
States using his office, his power, his
staff, and his popularity to avoid pro-
viding truthful answers and evidence
that was relevant to a civil lawsuit.
President Clinton’s actions dem-
onstrated a pattern of untruth and dis-
dain for the legal system he had sworn
to uphold.

OBSTRUCTION OF JUSTICE

President Clinton resisted the law-
suit from the time it was filed. Among
other defenses, he argued that he, as
the President, was not subject to the
civil legal system while in office. The
Supreme Court unanimously rejected
this proposition. His legal arguments
having failed, the President began to
use illegal means to defeat the action.
Since the truth would be damaging, he
took steps to see that the truth con-
cerning his relationship with Monica
Lewinsky would never come out.

President Clinton began his obstruc-
tion of justice by denying to the court
material truths. He first filed with the
court false answers to written ques-
tions, interrogatories, under oath. He
then bolstered his lies to the court by
procuring from Monica Lewinsky a
supporting false affidavit which he
filed with the court. When questioned
at his deposition about the truthful-
ness of the Lewinsky affidavit, Presi-
dent Clinton, without any hesitation,
told the court that it was ‘“‘absolutely
true’’. The President then proceeded,
confident in his obstruction of the
truth, to lie repeatedly under oath
about their relationship in the deposi-
tion.

Indeed, the President orchestrated a
scheme to deceive the court, the public
and the grand jury. The facts are dis-
turbing and compelling on the Presi-
dent’s intent to obstruct justice. When
Monica Lewinsky received a subpoena
for the gifts, the President knew that if
they were produced, his relationship
would be revealed. I believe Monica
Lewinsky’s testimony that she dis-
cussed with the President what to do
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with the gifts. I also believe that Betty
Currie got the gifts from Monica
Lewinsky and hid them under her bed
only after approval from the President.
Secreting evidence under subpoena is a
crime. The President secured a job for
Ms. Lewinsky in large part because he
wanted her to file a false affidavit and
to continue to cover up their true rela-
tionship. The President coached his
personal secretary twice to ensure that
if she were called as a witness in the
civil case she would not contradict his
testimony given the day before. The
President intentionally lied to aides in
an effort to have them mislead the pub-
lic and the grand jury. This is to me a
clear pattern of obstruction of justice.

The most conclusive proof of obstruc-
tion of justice, however, is the most ob-
vious. Clearly, the President succeeded
at defeating the right of the Paula
Jones attorneys to get discovery as
they were entitled. He got away with
it. But for the indisputable DNA evi-
dence that was only produced when Ms.
Lewinsky confessed seven months
later, the obstruction would have con-
tinued to be successful. Even when con-
fronted with this evidence at the grand
jury in August the President chose to
confuse the definition of words that
have plain meanings instead of telling
the truth.

PERJURY

From a strictly legal point of view
the perjury count was not as clear as it
might first appear. In fact, standing
alone these perjury charges may have
failed to be impeachable. However, the
President made his false statements as
part of a continuous pattern to ob-
struct justice and deceive. This pattern
establishes the necessary criminal in-
tent. The President before the grand
jury continued to deny facts and de-
tails that are by their very nature im-
portant in a sexual harassment suit.
The President also intentionally de-
ceived the grand jury regarding his
participation in the concealing of the
gifts and lied regarding his effort to ob-
struct justice by coaching Betty
Currie. His admissions, though signifi-
cant, steadfastly failed to cover any
issues that would establish that his
previous actions were in violation of
the law. The President denies that
these statements are false. However, he
has no reservoir of credibility left after
he so persistently lied to public for
seven months. In my judgment these
statements, which were aggravated by
continuous lying to the American peo-
ple, are sufficient under the cir-
cumstances of this case to warrant
conviction on this article. The Presi-
dent was not obligated to appear before
the grand jury, but if he chose to do so,
he was obligated to tell the complete
truth.

Each statement must be individually
evaluated in a perjury case. The Presi-
dent’s statements that he did not be-
lieve he had violated the law and that
he was not paying ‘“‘a great deal of at-
tention” to his lawyers when they gave
false information to the court are not
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credible. Even so, I believe they are too
subjective in nature to be defined as
clear acts of perjury under the law. The
President’s response to clearly worded
questions were intentionally designed
to be misleading and deceptive; how-
ever, the Supreme Court has held in
Bronston v. United States 409 U.S. 352
(1973) that it is not perjurious for a wit-
ness to give an unresponsive answer
even if the witness intends to mislead
his questioner. With this in mind, I
conclude that the other charged state-
ments, not delineated above, are mis-
leading and false but not perjurious. I
wish it were not so, but the President
is a practiced liar. In summary, this
President has deliberately,
premeditatedly, and with calculation
set about to defeat the justice system
by criminal acts which include perjury
and obstruction of justice.
THE LAW AND PRECEDENT

Contrary to the stunning argument
by the President’s attorneys, there is
just one impeachment standard for
Presidents and judges. It is found in
Article II, Section 4 of the Constitu-
tion, which states,

The President, Vice President, and all civil
officers of the United States, shall be re-
moved from office on impeachment for, and
conviction of, treason, bribery, or other high
crimes and misdemeanors.

Advocates on both sides of this case
agree that federal judges are civil offi-
cers of the United States. As civil offi-
cers, they ‘‘shall be removed’” on im-
peachment and conviction of high
crimes and misdemeanors. The Presi-
dent’s attorneys in this case have ar-
gued that there is a different standard
for impeachment and removal of fed-
eral judges.

The President’s attorneys made a
clever argument that the ‘‘good behav-
ior” clause, which refers to a judge’s
tenure, sets a separate standard of im-
peachable conduct for federal judges.
They cite in support of this proposition
Article III, Section 1 of the Constitu-
tion, which states:

The Judges, both of the supreme and infe-
rior courts, shall hold their offices during
good behavior, and shall, at stated times, re-
ceive for their services, a compensation,
which shall not be diminished during their
continuance in office.

Historical research clearly shows
that when the Constitution was drafted
and ratified, the phrase ‘‘good behav-
ior” had nothing to do with impeach-
ment. The clause simply referred to the
term of office and compensation for a
federal judge. It is generally accepted
that the legislative branch’s power to
actually remove a federal judge, a
member of a separate and co-equal
branch of government, is limited to im-
peachment.

Before the American Revolution,
American colonial judges were not
independent. They served at the pleas-
ure of the British king and could be
dismissed at his command. The British
monarch also controlled the salaries of
colonial judges. Americans recognized
that an independent judiciary was a
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fundamental component of a free soci-
ety. In fact, they included the lack of
an independent judiciary as part of the
“long train of abuses’ in the Declara-
tion of Independence: ‘“‘[King George
IIT] has made judges dependent on his
will alone, for the tenure of their of-
fices, and the amount of payment of
their salaries.” In response, the fram-
ers of the Constitution delineated
through Article III, Section I, that fed-
eral judges would not serve at the
whims of Congress or the President.

Moreover, Alexander Hamilton, a
drafter of the Constitution, addressed
the impeachment standard for judges
in Federalist #79, one of a series of es-
says explaining the Constitution. In
that essay he writes:

The precautions for [federal judges’] re-
sponsibility are comprised in the article re-
specting impeachments. . . . This is the only
provision on the point, which is consistent
with the necessary independence of the judi-
cial character, and it is the only one which
we find in our own constitution in respect to
our own judges.

Thus, the Constitution provided but
one standard of removal of judges and
it is the same one applied to the Presi-
dent.

In our history there has been only
one effort to impeach a judge on the
“‘good behavior” standard, and that ef-
fort failed. In 1805, the Jefferson ad-
ministration encouraged an impeach-
ment of Justice Samuel Chase, an out-
spoken justice of the Supreme Court
and member of the opposition Fed-
eralist party. Chase was impeached for
his conduct while sitting as a circuit
judge. The Senate acquitted Justice
Chase and thus redeemed the drafters’
original intent that judges can only be
impeached for high crimes and mis-
demeanors.

So let any notion that judges may be
impeached under a different standard
be put to rest. That conclusion is in-
consistent with the Constitution and
not supported by history.

It is easy to understand why the
President’s attorneys found it nec-
essary to argue that federal judges may
be removed under a different impeach-
ment standard. The reason is that if
the President is guilty of the same con-
duct that has led to the impeachment,
conviction, and removal of three fed-
eral judges in the last thirteen years,
and if the constitutional standard is
the same, and if the substance of the
allegations are the same, then he too
must be removed.

In 1986, the Senate convicted federal
judge Harry E. Claiborne of three arti-
cles of impeachment that involved fun-
damental dishonesty: Judge Claiborne
was convicted for knowingly filing
false tax returns. Like every American
who pays income tax, Judge Claiborne
certified under penalty of perjury that
his tax returns were true. For two
years, he submitted such returns when
he knew them to be false. He was sub-
sequently impeached, convicted and re-
moved. The President’s lies in this case
were, in my opinion, worse because
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they constituted a frontal assault on
the integrity of the justice system. The
President did not lie on a form to hide
income from the government; he lied
under oath before a federal judge in an
official proceeding to defeat a civil
rights lawsuit filed by an American cit-
izen. Under Senate precedent, that is
impeachable conduct.

Another example of recent Senatorial
precedent is the Hastings case. In 1989,
the Senate convicted Judge ALCEE
HASTINGS of Florida on seven of twelve
articles of impeachment that were pre-
sented by the House. Judge HASTINGS
was alleged to have taken a bribe to
alter the outcome in a case before his
court. Judge HASTINGS was convicted
in the Senate on seven articles of im-
peachment. Judge HASTINGS was con-
victed for knowingly making false
statements to the jury in his own brib-
ery trial at which he was acquitted. In
the same year, Judge Walter Nixon was
convicted by the Senate for lying under
oath before a grand jury. Judge Nixon
corruptly attempted to obstruct justice
by denying his efforts to intervene in a
state court prosecution for a friend—a
case unrelated to his duties as a federal
judge.

In the present impeachment case, we
are not dealing with a blank slate. The
Senate’s actions in earlier cases are
our clearest guide on how to proceed in
the trial of President Clinton. The Sen-
ate has demonstrated three times in
the last thirteen years that perjury by
civil officers of the United States re-
quires removal. It is inconceivable that
equally reprehensible conduct by the
President in this case should not also
lead to his conviction and removal. By
not so acting, the result will be an im-
mediate lowering of our standards for
impeachment and that standard will
apply to judges as well. This argument
defines us down, reducing the dignity
of the Presidency and the Congress.

PERSONAL OBSERVATIONS

As one who loves the law and who has
spent the better part of his professional
career trying cases, I understand in a
profound way just how important it is
for justice that citizens tell the truth
in court. As a federal prosecutor, I pre-
sented thousands of cases to a grand
jury and tried hundreds. On many occa-
sions I have seen witnesses tell the
truth, even when it was very painful
for them. Many have been driven to
tears but still they honored their oath.
Millions of Americans honestly fill out
their tax returns and pay large sums of
money simply because they are honest
and believe in the rule of law. Such in-
tegrity is a source of great strength for
our country.

The rule of law and the need for in-
tegrity in our justice system is why
perjury cases are prosecuted in Amer-
ica. About seven years ago when I was
still the United States Attorney for the
Southern District of Alabama, a case
came before me. My own city of Mobile
had as its chief of police a strong Afri-
can-American who aggressively worked
to reform the office, establish commu-
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nity-based policing, and work to create
a new level of discipline. Opposition
grew and lawsuits were filed against
him. A young police officer, who had
been the Chief’s driver, testified in a
deposition in a federal lawsuit against
the Chief. He stated that the chief of
police had ordered him to ‘“‘bug’ the
patrol cars of other police officers and
that he had a secret tape recording giv-
ing him this illegal order to commit a
crime. The deposition was released
quickly to the newspapers. The city
council, police department, and the
people were in an uproar. Under careful
questioning by an experienced FBI
agent, the young officer admitted that
he had lied in the deposition regarding
the tape recording.

As United States Attorney, it was my
decision whether the officer would be
prosecuted for his perjury. His counsel
argued that he was young, that he did
lie but had corrected his false testi-
mony at a later time. He argued that
we should decline to prosecute. After
reflection and review, I concluded that
a sworn police officer who had told a
plain lie under oath, even a young offi-
cer, should be prosecuted in order to
preserve the rule of law and the integ-
rity of the system. Our office pros-
ecuted that case. The officer was con-
victed, and that conviction was later
affirmed by the United States Court of
Appeals for the Eleventh Circuit. For
me personally, I have concluded that I
cannot hold a young police officer to a
different and higher standard than the
President of the United States.

In sum, it is crucial to our system of
justice that we demand the truth. I
fear that an acquittal of this President
will weaken the legal system by sug-
gesting that being less than truthful is
an option for those who testify under
oath in official proceedings. Whereas
the handling of the case against Presi-
dent Nixon clearly strengthened the
nation’s respect for law, justice and
truth, by sending a crystal clear mes-
sage about the requirement for hon-
esty, the Clinton impeachment may
unfortunately have the opposite result.

Finally, it is important to pause a
moment to reflect on truth itself. I be-
lieve that we live in a created and or-
dered universe and that truth and
falsehood are real. They are capable of
being ascertained. I reject the doctrine
of relativism that suggests everything
is OK. We must always strive to hold
the banner of truth high. Indeed, the
pursuit of truth wherever it leads has
been a hallmark of our civilization and
is the single quality that has made us
such a vibrant and productive nation.
Of course, none of us are perfect and we
often fail in our personal affairs, but
when it comes to going to court, and
its comes to our justice system, a great
nation must insist on honesty and law-
fulness. Our country must insist upon
that for every citizen. The chief law of-
ficer of the land, whose oath of office
calls on him to preserve, protect and
defend the Constitution, crossed the
line and failed to defend the law, and,
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in fact, attacked the law and the rights
of a fellow citizen. Under our Constitu-
tion, equal justice requires that he for-
feit his office. For these reasons, I felt
compelled to vote to convict and re-
move the President from office.

Some will not agree with my conclu-
sion. In that case, or if I have other-
wise offended you in any way during
this process, I ask for your forgiveness.
I have sincerely tried to bring to bear
the training and experience that I have
had, along with the values with which
we were raised in Alabama, to decide
this important matter.

———

CENSURE RESOLUTION

Mr. DODD. Mr. President, the Senate
has just discharged its duty under the
Constitution to try the impeachment
of President Clinton. We have rendered
our judgment.

We have been asked to consider an-
other, albeit lesser, form of punish-
ment of the President—a resolution of
censure. That resolution is authored by
the Senator from California, Mrs. FEIN-
STEIN, and the Senator from Utah, Mr.
BENNETT. Senator FEINSTEIN attempted
to bring it before the Senate by way of
a motion to suspend the rules in order
to permit her motion to proceed. The
Senator from Texas, Mr. GRAMM, ob-
jected, and then moved to indefinitely
postpone consideration of Mrs. FEIN-
STEIN’s motion. Since two-thirds of the
Senate failed to vote in the negative,
his point of order was sustained, and
the motion to proceed failed.

I did not support Senator GRAMM’S
motion for the simple reason that I did
not believe it appropriate to deny to
Senator FEINSTEIN and others the op-
portunity to bring before the Senate a
resolution of censure following the con-
clusion of the impeachment trial of the
President. Had this resolution or some-
thing similar to it—say, a proposal to
make ‘‘findings of fact” about the
President’s conduct—been offered dur-
ing the impeachment trial, I would
have strenuously opposed its consider-
ation.

In my view, such a proposal is not
permitted by the Constitution when
raised as part of an impeachment trial.
The Constitution is clear on this point.
Article I, Section 3 states that ‘‘Judg-
ment in Cases of Impeachment shall
not extend further than to removal
from office, and disqualification to
hold and enjoy any Office of honor,
Trust, or Profit under the TUnited
States. . . .” Our sole choice when try-
ing an impeachment case is whether or
not to convict and remove (and then
disqualify from holding any further of-
fice) the individual in question. The
Framers decided not to give Senators
leeway to create additional judgment
options—no matter how creative, con-
venient, or compelling they may be.

Because Senator FEINSTEIN’s motion
was made after the conclusion of the
trial, during legislative session, I be-
lieved it was appropriate and timely
for the Senate’s consideration.
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