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were strictly a case of endorsing his 
views as opposed to mine. But the FEC 
has never been a body where that has 
been a litmus test applied to Presi-
dential nominees. 

Whether or not this nominee is con-
firmed will not determine the real 
issue for Congress—and that is whether 
we will pass meaningful campaign fi-
nance reform laws to restore the 
public’s faith in our elected system of 
Government. 

The fundamental problem we face is 
not whether Bradley Smith is on the 
FEC, but whether or not this body, be-
fore we adjourn this Congress, is ever 
going to address the fundamental cam-
paign laws that some of us would like 
to see modified, including the McCain- 
Feingold legislation, which has been 
before this body in the past. 

It is time, in my view, to confirm 
these nominees to ensure that this 
agency has a full complement of dedi-
cated, talented Commissioners sworn 
to uphold the laws on the books. 

It is time to get on with the work of 
the Senate to reform our campaign fi-
nance laws and give the FEC the re-
sources it needs —both financially and 
statutorily—to restore the public’s 
confidence in our electoral system. 

I yield the floor at this time. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from Ken-
tucky. 

Mr. MCCONNELL. Mr. President, let 
me say briefly to the ranking member 
of the Rules Committee, I listened 
carefully to his statement. I thank him 
very much for respecting the process 
by which we have selected our nomi-
nees for the Federal Election Commis-
sion. He made it clear that, had the 
choice been his, he would not have 
picked Professor Smith. I will make it 
clear a little later that had the choice 
been mine, I would not have picked 
Commissioner McDonald. This is the 
way the FEC is supposed to work. I 
thank my colleague for honoring that 
tradition. 

The PRESIDING OFFICER. Under 
the previous order, the Senate is to re-
cess at 12:30. 

Mr. FEINGOLD. Mr. President, I ask 
unanimous consent that I be recog-
nized at that point to use such time as 
I am allotted. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
stand in recess until the hour of 2:15 
p.m. 

Thereupon, at 12:49 p.m., the Senate 
recessed until 2:15 p.m.; whereupon, the 
Senate reassembled when called to 
order by the Presiding Officer (Mr. 
INHOFE). 

NOMINATION OF BRADLEY A. 
SMITH, OF OHIO, TO BE A MEM-
BER OF THE FEDERAL ELECTION 
COMMISSION—Continued 
The PRESIDING OFFICER. Under 

the previous order, the distinguished 
Senator from Wisconsin is recognized. 

Mr. FEINGOLD. Thank you, Mr. 
President. 

Today we are debating a nomination 
that may be just as important to the 
cause of campaign finance reform as 
any bill that has been considered by 
the Senate in recent years. Tomorrow’s 
vote on the nomination of Brad Smith 
may be just as significant for campaign 
finance reform as any of the votes we 
had on those bills. 

The issue here is the nomination of 
Brad Smith to a 6-year term on the 
Federal Election Commission, and I op-
pose that nomination. 

Like other speakers, I take note of 
the photograph of Brad Smith’s family 
shown today on the floor only to make 
a point that this nomination is cer-
tainly not analogous to treatment that 
has been given to judicial appoint-
ments, where we have had to wait for 
years and years for a confirmation 
vote. Mr. Smith was just nominated a 
couple of months ago. So this has not 
been a long drawn out delay of his 
nomination that would do harm to 
him, his family, or anybody else. In 
fact, I rejected that kind of approach 
to his nomination because, as far as I 
know, Professor Smith is a perfectly 
reasonable man in terms of his integ-
rity and his academic ability and the 
like. He deserved a vote on the floor 
and he is going to get it, a lot faster 
than many judicial nominees that 
President has sent to us. 

The problem is that Professor 
Smith’s views on Federal election laws 
as expressed in Law Review articles, 
interviews, op-eds, and speeches over 
the past half decade are startling. He 
should not be on the regulatory body 
charged with enforcing and inter-
preting those laws. 

So when words are used on the floor 
such as ‘‘vilification,’’ or questioning 
his integrity, or any other excuse not 
to get to the real issue, I have to 
strongly object. This debate is simply 
on the merits of what Professor 
Smith’s views are of what the election 
laws are or should be. 

Over the course of the debate—and I 
note that a number of my colleagues 
will be joining me on the floor to set 
out the case against Professor Smith— 
we will explain, and I hope convince, 
our colleagues and the public that this 
nomination has to be defeated. 

Let me again make it clear, because 
I think there was some attempt to sug-
gest the opposite, that I hold no per-
sonal animus towards Professor Smith. 
It is not a matter of personality. I am 
sure he is a good person. I do not ques-
tion his right to criticize the laws from 
his outside perch as a law professor and 
commentator. But his views on the 
very laws he will be called upon to en-
force give rise to grave doubt as to 

whether he can carry out the respon-
sibilities of a Commissioner on the 
FEC. It just isn’t possible for us to ig-
nore the views he has repeatedly and 
stridently expressed simply because he 
now says he will faithfully execute the 
laws if he is confirmed. 

We would not accept, nor should we 
accept, such disclaimers from individ-
uals nominated to head other agencies 
of government. Sometimes a cliche is 
the best way to express an idea. Pro-
fessor Smith on the FEC would really 
be the classic case of the fox guarding 
the hen house. 

Let me illustrate this by pointing 
out the views of Bradley Smith that 
caused me and many others who care 
about campaign finance reform to have 
a lot of concern about his being on the 
FEC. 

Professor Smith has been a prolific 
scholar on the first amendment and the 
Federal election laws, so there is a rich 
written record to review. Let’s start 
with one of his most bold statements. 
In a 1997 opinion in the Wall Street 
Journal, Professor Smith wrote the fol-
lowing: 

When a law is in need of continual revision 
to close a series of ever changing ‘‘loop-
holes,’’ it is probably the law and not the 
people that is in error. The most sensible re-
form is a simple one: repeal of the Federal 
Elections Campaign Act. 

That is right. The man who we may 
be about to confirm for a seat on the 
Federal Election Commission believes 
the very laws he is supposed to enforce 
should be repealed. Thomas Jefferson 
said we should have a revolution in 
this country every 20 years. He be-
lieved laws should constantly be re-
vised and revisited to make sure they 
are responsive to the needs of citizens 
at any given time. Yet Professor Smith 
sees the need for closing a loophole in 
the Federal elections laws as evidence 
that the whole system, the whole idea 
of campaign finance reform laws, 
should be completely scrapped. In 
other words, what would be the purpose 
of the Federal Elections Commission 
under his view of the world? 

A majority of both the House and the 
Senate have voted to close the loophole 
in the law known as soft money. We 
know that loophole is undermining 
public confidence in our elections and 
our legislative process. We have seen 
that loophole grow until it threatens 
to swallow the entire system. Many 
Members think it already has. A ma-
jority of the Congress wants to fix that 
problem. We are willing to legislate to 
improve an imperfect system. But Brad 
Smith wants to junk the system en-
tirely and let the big money flow, with-
out limit. 

So what are we doing? We are about 
to put somebody with that view on the 
body charged with enforcing laws we 
pass. I don’t think this makes any 
sense. 

Another statement by Professor 
Smith that I think should give us 
pause, in a policy paper published by 
the Cato Institute, for whom Professor 
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Smith has written extensively, he says 
the following: 

The Federal Election Campaign Act and its 
various State counterparts are profoundly 
undemocratic and profoundly at odds with 
the First Amendment. 

Of course, this is consistent with his 
views that the Federal Election Cam-
paign Act should be repealed. The FEC 
has loopholes and doesn’t work. Not 
only that, it is profoundly undemo-
cratic and profoundly at odds with the 
first amendment. 

How can a member of the FEC, how 
can Brad Smith, reconcile those views 
with his new position as one of six indi-
viduals responsible for enforcing and 
implementing the statute and any fu-
ture reforms that Congress may pass? 
He has shown such extreme disdain in 
his writings and public statements for 
the very law he would be charged to en-
force that I just don’t think he should 
be entrusted with this important re-
sponsibility. 

Let me repeat, this nominee says 
that the Federal Election Campaign 
Act is profoundly undemocratic and 
profoundly at odds with the first 
amendment. Every bit of it. I am sure 
this body doesn’t agree. Is it pro-
foundly undemocratic to believe that 
the tobacco companies, the pharma-
ceutical companies, and the trial law-
yers shouldn’t be pouring money into 
campaigns through the parties, while 
they seek to influence legislation that 
affects their bottom lines? Is it pro-
foundly undemocratic to believe that 
$20,000 per year is enough for a wealthy 
person to be able to contribute to a po-
litical party? Is it profoundly undemo-
cratic to argue that the spending of 
outside groups to attack candidates 
should be reported? That the public has 
a right to know the identities and fi-
nancial backers of groups that run vi-
cious, negative ads against candidates 
just weeks before an election? 

I, for one, take great pride in being a 
strong defender of the first amend-
ment. I wouldn’t vote for a bill that 
was ‘‘profoundly at odds with the first 
amendment,’’ and I don’t think my col-
leagues, who form a majority of the 
Senate in support of campaign finance 
reform, would either. But we are being 
asked to confirm to a seat on the body 
that will implement these laws some-
one who views these laws and our views 
as totally illegitimate. 

Professor Smith does believe, appar-
ently, that disclosure is a good thing, 
but that is all the regulation he wants 
to see in our elections. 

In another article, Professor Smith 
writes: I do think that Buckley is prob-
ably wrong in allowing contribution 
limits. He believes and he reaffirmed 
this belief in the hearings on his nomi-
nation held by the Rules Committee 
that contribution limits are unconsti-
tutional. Professor Smith’s view, as 
quoted by the Columbus Dispatch, is 
that people should be allowed to spend 
whatever they want on politics. What-
ever they want. He thinks there is no 
problem with unlimited contributions, 

none. Congress need not concern itself 
with that issue at all, apparently. In an 
interview at MSNBC he said: I think 
we should deregulate and just let it go. 
That is how our politics was run for 
over 100 years. 

Think about what this is. We are ask-
ing somebody to enforce our election 
laws who says, literally, ‘‘just let it 
go.’’ That is some enforcement. Pro-
fessor Smith would have us go back to 
the late 19th century before Theodore 
Roosevelt pushed through the 1907 Till-
man Act and prohibits corporate con-
tributions to Federal elections. 

The limits on contributions from in-
dividuals to candidates—the very core 
of the campaign finance law that the 
Supreme Court upheld in Buckley v. 
Valeo and again in Nixon v. Shrink 
Missouri Government PAC—Brad 
Smith would junk these provisions 
along with the very statute that cre-
ated the FEC, the body on which he 
now seeks to serve. 

Professor Smith thinks that con-
tribution limits are expendable be-
cause, in his view, the concerns about 
corruption are just overblown. 

Let’s look at what Mr. Smith has to 
say about that: He wrote in a 1997 law 
review article: 

Whatever the particulars of reform pro-
posals, it is increasingly clear that reformers 
have overstated the government interest in 
the anticorruption rationale. Money’s al-
leged corrupting influence are far from prov-
en. 

Well it just so happens, Mr. Presi-
dent, that the U.S. Supreme Court 
doesn’t agree. Just a few months ago, 
the Supreme Court issued a ringing re-
affirmation of the core holding of the 
Buckley decision that forms the basis 
for the reform effort. The Court once 
again held that Congress has the con-
stitutional power to limit contribu-
tions to political campaigns in order to 
protect the integrity of the political 
process from corruption or the appear-
ance of corruption. In upholding con-
tribution limits imposed by the Mis-
souri Legislature, Justice Souter wrote 
for the Court: 

[T]here is little reason to doubt that some-
times large contributions will work actual 
corruption of our political system, and no 
reason to question the existence of a cor-
responding suspicion among voters. 

Mr. Smith thinks the dangers of cor-
ruption are overblown. The Supreme 
Court says they are obvious. Professor 
Smith’s disdain for campaign finance 
reform is so great that he won’t even 
admit the most basic fact about our po-
litical life. That at some point, in some 
amount, contributions can corrupt. Or 
at least they look like they corrupt, 
which the Supreme Court recognized is 
just as good a reason to limit contribu-
tions to politicians. The appearance of 
corruption, Mr. President. We all know 
it’s there. We hear it from our con-
stituents regularly. We see it in the 
press, we hear about it on the news. 
But Brad Smith says the corrupting ef-
fect of money on the legislative process 
is far from proven. 

Back home if I said that at any town 
meeting that is a laugh line. Ameri-
cans scoff at the notion that big money 
is not corrupting our system. 

The Supreme Court held, and by the 
way, this wasn’t a narrowly divided Su-
preme Court decision in the Shrink 
Missouri case. This was a 6–3 decision, 
with a majority containing four Jus-
tices appointed by Republican Presi-
dents including Chief Justice 
Rehnquist. The Supreme Court held as 
follows: 

Buckley demonstrates that the dangers or 
large, corrupt contributions and the sus-
picion that large contributions are corrupt 
are neither novel nor implausible. The opin-
ion noted that the deeply disturbing exam-
ples surfacing after the 1972 election dem-
onstrate that the problem of corruption is 
not an illusory one. 

‘‘The problem of corruption is not an 
illusory one,’’ said the Court. The Su-
preme Court got it 25 years ago. Brad 
Smith still doesn’t believe it. Professor 
Smith says: ‘‘Money’s alleged cor-
rupting influence are far from proven.’’ 
That’s what this debate is all about, 
Mr. President. If someone can’t even 
see the danger in unlimited contribu-
tions, how can he adequately fulfill his 
duties as an FEC commissioner? 

The campaign finance laws are not 
undemocratic. They are not unconsti-
tutional. They are essential to the 
functioning of our democratic process 
and to the faith of the people in their 
government. As the Supreme Court 
said in the Shrink Missouri case: 

Leave the perception of impropriety unan-
swered, and the cynical assumption that 
large donors call the tune could jeopardize 
the willingness of voters to take part in 
democratic governance. Democracy works 
‘only if the people have faith in those who 
govern, and that faith is bound to be shat-
tered when high officials and their ap-
pointees engage in activities which arouse 
suspicions of malfeasance and corruption. 

Now, in the wake of that clear dec-
laration by the Court, how can Bradley 
Smith continue to rationalize the gut-
ting of the Federal Election Campaign 
Act? And how can we allow him the 
chance to carry it out as a member of 
the FEC? 

We need FEC Commissioners who un-
derstand and accept the simple and 
basic precepts about the influence of 
money on our political system that the 
Court reemphasized in the Shrink Mis-
souri case. We need FEC Commis-
sioners who believe in the laws they 
are sworn to uphold. We need FEC 
Commissioners who will be vigilant for 
efforts to evade the law, to avoid the 
clear will of the Congress. We need FEC 
Commissioners who will be alert to the 
development of new and more clever 
loopholes, tricks by candidates or par-
ties or advocacy groups to avoid con-
stitutionally valid limits on their ac-
tivities or requirements that they op-
erate in the light of day. We do not 
need FEC Commissioners who have an 
ideological agenda contrary to the core 
rationale of the laws they must admin-
ister. 

As any American who has been 
watching ‘‘The West Wing’’ in recent 
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weeks knows, nominees to the FEC 
come in pairs, one Democratic, one Re-
publican. And the members of the Com-
mission by tradition are suggested by 
the congressional leadership to the 
President. Now it would be a pipe 
dream to think that the President 
would actually nominate two Commis-
sioners at once who favor campaign fi-
nance reform, as has happened on TV. 
No, for reality to imitate art to that 
extent that would be too much to hope 
for. But at least we shouldn’t put the 
foremost academic critic of the elec-
tion laws on the Commission. Surely 
the Republican leadership can suggest 
another qualified individual for this 
post who doesn’t believe the election 
laws should be repealed. 

We all know this nomination was 
made as part of an agreement to get a 
vote on the confirmation of another 
presidential nominee last year. I am 
sorry that the Senate’s great responsi-
bility to advise and consent to nomina-
tions has become a game of political 
horse trading. In the end, I think the 
country suffers when these kind of 
games are played, but I know it goes 
on, and I did not stand in the way of 
this most recent agreement to bring 
Mr. Smith to a vote as part of a larger 
package of nominations. But we still 
have a duty of advise and consent on 
each nomination, and I ask my col-
leagues to take a very hard look at this 
particular nomination and after doing 
so I hope you come to the conclusion to 
vote no. 

The public is entitled to FEC Com-
missioners who they can be confident 
will not work to gut the efforts of Con-
gress to provide fair and democratic 
rules to govern our political cam-
paigns. The time has come for the Sen-
ate to say no. The nomination of Brad 
Smith should not be approved. 

I reserve the remainder of my time 
and I yield the floor. 

Mr. WELLSTONE. Mr. President, I 
rise today to join my colleague, Sen-
ator FEINGOLD, and strongly oppose the 
nomination of Bradley A. Smith to the 
Federal Election Commission. Mr. 
Smith has no confidence in federal 
election law, indeed he believes it to be 
‘‘undemocratic’’ and ‘‘unconstitu-
tional.’’ As a member of the FEC he 
will have the opportunity to put those 
views into practice and actually shape 
election law through rulemaking. But 
worst of all, Mr. Smith doesn’t just dis-
agree with the law, he disagrees with 
the express purpose of the law—lim-
iting the corrupting influence of money 
in politic. An FEC nominee who’s own 
personal beliefs and philosophies are so 
at odds with the purposes and author-
ity of the Federal Election Campaign 
Act should be rejected by a pro-reform 
Congress. 

I oppose the Smith nomination not 
only because his philosophies are anti-
thetical to present law, but because I 
believe they are antithetical to broad 
political participation, to lowering the 
price of access to the legislative proc-
ess, restoring Americans faith in our 

system, and they are antithetical to 
everything that is necessary for a func-
tioning democracy. 

But before I make my case that the 
Senate should reject this nomination, 
let me say this. I have met Mr. Smith 
and found him to be an earnest and 
learned advocate of his point of view. I 
have no reason to question Mr. Smith’s 
honor or his intentions and even his 
harshest critics do not make the claim 
that Mr. Smith does not have a strong 
technical understanding of the law. He 
seems to be a good guy, so this is not 
personal and I hope that he does not 
take my criticisms personally. But I do 
feel that given Mr. Smith’s views, he is 
a poor fit for this job. 

Mr. Smith is a very vocal and articu-
late critic of current election law—to 
say nothing of the various reform pro-
posals introduced by members of this 
body. In fact, Mr. Smith is widely re-
garded as one of the foremost critics of 
the current campaign finance system. 
He has written numerous articles on 
the subject, he has frequently appeared 
before Congressional Committees, sat 
on panels and has appeared on tele-
vision. Throughout the body of his 
writings and public appearances he has 
been consistent: He believes the Fed-
eral Election Campaign Act is unwork-
able, unconstitutional, and undemo-
cratic. 

Mr Smith takes the argument one 
step further: he is an aggressive pro-
ponent of near complete deregulation 
of the campaign finance system and be-
lieves that nearly any attempts to reg-
ulate the relationship between money 
and elections is folly. For example, in a 
1997 Georgetown Law review article 
Mr. Smith states quote: 

I have previously argued at length that 
campaign finance regulation generally 
makes for bad public policy. Campaign fi-
nance regulation tends to reduce the flow of 
information to the public, to favor select 
elites, to hinder grass roots political activ-
ity, to favor special interests, to promote in-
fluence peddling, and to entrench incum-
bents in office. 

I don’t want to belabor this point. 
Other colleagues are speaking to this 
issue and in all honesty it’s the least of 
my objections to the nomination. But 
in all I would simply say this to my 
colleagues: I cannot remember a time 
when this body confirmed a nominee— 
for any executive position—who’s own 
views were so completely at odds with 
the law he was meant to uphold. Mr. 
Smith claims that his own strong opin-
ions notwithstanding he can and will 
enforce the law. Still, I don’t see how 
he can be true to both the law and his 
convictions. He will be responsible for 
administering a law that in his view 
that pose a threat to ‘‘political lib-
erty.’’ He will be appointed to perpet-
uate a system that he feels was made 
‘‘more corrupt and unequal’’ by the 
Federal Elections Campaign Act. 
Speaking for myself, I would not want 
to be charged with enforcing a law that 
is antithetical to everything I know 
about politics, democracy, and good 
government—as Smith feels about cur-

rent law. But the Senate is being asked 
to confirm a nominee with just that 
perspective. 

If the FEC were simply an empty ves-
sel, mindlessly executing the will of 
the Congress as stated in the Federal 
Election Campaign Act, Mr. Smith’s 
extreme views would be trouble 
enough. But that isn’t how the system 
works. And, in fact, the FEC has con-
siderable leeway in interpreting FECA 
when it issues rules. The following are 
three examples of how a person with 
Smith’s attitudes about the law could 
do a lot of damage to the integrity of 
the system of regulations that govern 
election spending: 

No. 1. Redefining ‘‘coordination’’— 
Under current law, contributions to 
candidates are limited, but inde-
pendent spending is unlimited. In order 
to avoid evasion of the contribution 
limits, the law specifies that any 
spending that is done in coordination 
with a candidate counts as a contribu-
tion to the campaign. However, the 
FEC currently is considering a pro-
posed rulemaking that would define 
‘‘coordination’’ so narrowly as to make 
it meaningless. Under the proposed 
rule, there would be no coordination 
unless the FEC could prove that a can-
didate specifically requested an ex-
penditure, actually exercised control 
over the expenditure, or reached an ac-
tual agreement with the candidate con-
cerning the expenditure. This rule-
making, if approved, would open a mas-
sive loophole that would enable a 
spender to maintain high level con-
tacts with a campaign and still claim 
to be acting independently. This is a 
prime example of how a Commissioner 
can eviscerate the law while claiming 
to enforce it. 

No. 2. Neglecting to close the ‘‘soft 
money’’ loophole—Soft money—which 
the Senate has spent years trying to 
ban—was basically ‘‘created’’ by an 
FEC interpretation of the law. Re-
cently, a complaint filed by five mem-
bers of Congress and a separate com-
plaint filed by President Clinton have 
urged the FEC to close the ‘‘soft 
money’’ loophole administratively. The 
FEC’s Office of General Counsel has 
submitted a notice of proposed rule-
making which outlines the steps that 
the Commission can take to close the 
‘‘soft money’’ loophole if it so chooses. 
Brad Smith’s view that it is unconsti-
tutional to prohibit ‘‘soft money’’ 
makes it likely that he would reject a 
recommendation from the General 
Counsel to close the ‘‘soft money’’ 
loophole. 

No. 3. Regulation of election-related 
activity over the internet—The FEC is 
currently considering the whole range 
of issues raised by the use of the inter-
net to conduct political activity. This 
is a largely uncharted area, and the 
current and future FEC Commissioners 
will play an important role in deter-
mining how internet communications 
will be treated under the law. Brad 
Smith’s view that the federal govern-
ment should scrap all of its campaign 
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finance reform efforts can be expected 
to strongly color his policy judgment 
about what regulations the FEC ulti-
mately should issue in this area of the 
law. 

I want my colleagues to be clear on 
this point: This nominee is no empty 
vessel. He will have the opportunity to 
actually shape election law through 
rulemaking—colleagues shouldn’t kid 
themselves that FEC commissioners 
can just ‘‘follow the law’’ and that 
their personal biases don’t matter. An 
anti-campaign finance law Commis-
sion, can promote anti-campaign fi-
nance law rules. 

Mr. President, I do want to take 
some time to get to the heart of my ob-
jection to the Smith nomination: He 
doesn’t just disagree with the law, he 
disagrees with the express purpose of 
the law. The express purpose of the 
Federal Election Campaign Act is to 
limit the disproportionate influence of 
wealthy individuals and special inter-
est groups on the outcome of federal 
elections; regulate spending in cam-
paigns for federal office; and deter 
abuses by mandating public disclosure 
of campaign finances. Mr. Smith 
doesn’t just quibble with how the law 
achieves those goals, he disagrees with 
those goals completely! Mr. Smith be-
lieves that money—regardless of how 
much or where it comes from—has no 
corrupting or disenfranchising influ-
ence on elections. 

For example lets look at what Smith 
wrote on the effect of money on how 
the Congress conducts its business, on 
what gets considered and what doesn’t, 
on who has power and who does not. 
This is from ‘‘The Sirens’ Song: Cam-
paign Finance Regulation and the First 
Amendment.’’ Smith argues: 

If campaign contributions have any mean-
ingful effect on legislative voting behavior, 
it appears to be on a limited number of votes 
that are generally related to technical issues 
arousing little public interest. On such 
issues, prior contributions may provide the 
contributor with access to the legislator of 
legislative staff. The contributor may then 
be able to shape legislation to the extent 
that such efforts are not incompatible with 
the dominant legislative motives of ide-
ology, party affiliation and agenda, and con-
stituent views. Whether the influence of 
campaign contributions on these limited 
issues is good or bad depends on one’s views 
of the legislation. The exclusion of knowl-
edgeable contributors from the legislative 
process can just as easily lead to poor legis-
lation with unintended consequences as their 
inclusion. But in any case, it must be 
stressed that such votes are few. 

Let me explain what I find so chilling 
about this statement. It would be one 
thing if Mr. Smith argued that money 
had no effect on policy. That regardless 
of the endless anecdotes and personal 
testimonials of members of Congress 
past and present, that having lots of 
money on your side buys you no extra 
influence in Congress. Some members 
of this body take that position. I think 
it’s wrong, I think it’s naive, I think 
the American people see through it. In 
other words, it would be bad enough if 
that was Smith’s view. But isn’t. He as-

serts that money plays a role but only 
on ‘‘technical issues that arouse little 
public interest’’—but worse, doesn’t 
seem to be concerned about it! 

It does not appear to matter to Brad 
Smith that money affects the process 
on those issues that outside of the pub-
lic attention! Well with all due respect, 
most of what we do takes place below 
the surface here! We pass bills with 
scores of obscure provisions, hundred of 
pages long. No one knows what they all 
do, we can’t know. We vote on them 
without knowing. It is there that the 
system is most ripe for abuse, where 
the greatest potential exists for those 
with the money, the clout, the access 
to game the system, but Mr. Smith 
isn’t much worried about it. 

I agree with Smith that it is the 
small, stealth provisions which are 
most likely to appear or disappear be-
cause of money. But where I strongly 
disagree with Smith is that I believe 
that this is a problem. It should be ab-
errational, not typical. I think it’s out-
rageous that because a person is in a 
position to donate $200,000 to the NRSC 
or the DSCC that person is in a posi-
tion to dictate policy—regardless of 
how obscure. I think it’s wrong that a 
line in a bill can be bought and paid for 
with a campaign contribution. I think 
it’s wrong that a patent extension or 
favorable tariff treatment is up for 
sale. Because the matters are obscure, 
they are even more ripe for abuse. I 
won’t speak for my colleagues, but I’d 
like the Commissioners on the FEC to 
be concerned with these abuses. 

For example, I point my colleagues 
to an excellent article in the February 
7 issue of Time magazine entitled ‘‘How 
to Become a Top Banana’’ by Donald 
Barlett and James Steele. This article 
details how it came to pass that the 
U.S. government imposed 100% tariffs 
on obscure European imports in an on-
going attempt to force the European 
Union to allow market access for 
Chiquita Bananas. As the article notes, 
the U.S. Trade Representative imposed 
tariff rates on products essential to the 
economic health of several U.S. small 
businesses to promote the interests of 
a firm who does not even grow its ba-
nanas in the United States. As it turns 
out, campaign contributions may have 
played a big role. The article con-
cludes: 

So what does the battlefield look like as 
the Great Banana War’s tariffs approach 
their first anniversary? Well, the operators 
of some small businesses, like Reinert, are 
limping along from month to month. Other 
small-business people are filing fraudulent 
Customs documents to escape payment. 
Other businesses are doing just fine because 
their suppliers in Europe agreed to pick up 
the tariff or it applies to just a small per-
centage of the goods they sell. In Europe as 
in America, small businesses have been 
harmed by the U.S. tariffs. Larger companies 
have been mostly unaffected. And the Euro-
pean Union has kept in place its system of 
quotas and licenses to limit Chiquita ba-
nanas. Who, then, is the winner in this war? 

That’s easy. It’s the President, many mem-
bers of Congress and the Democratic and Re-
publican parties—all of whom have milked 

the war for millions of dollars in campaign 
contributions—along with the lobbyists who 
abetted the process. A final note. While 
Lindner (owner of Chiquita banana) had 
many areas of political interest beyond his 
battle with the European Union, a partial ac-
counting of the flow of his dollars during the 
Great Banana War—as measured by con-
tributions of $1,000 or more—as well as lob-
bying expenditures on the war, shows: Re-
publicans—$4.2 million, Democrats—$1.4 mil-
lion Washington lobbyists—$1.5 million. 

Just look at the bankruptcy bills 
passed by the House and the Senate. 
I’m told Committee staff refer to the 
provisions based on which industry 
‘‘paid’’ for them. This provision is for 
the credit card companies, this one for 
the real estate industry, and so on it 
goes. As the Wall Street Journal noted 
on April 20 in an article entitled 
‘‘Bankruptcy Reform Pits Industries 
Against Each Other’’: 

Lawmakers like to portray the battle over 
bankruptcy reform as a clash of principles: 
stopping debtors from shirking their obliga-
tions or creditors from fleecing the needy. 
But in the back rooms of Capital Hill, the 
nature of the fight changes. Industry lobby-
ists, many ostensibly allied in favor of bank-
ruptcy overhaul legislation, vie to carve out 
as many favors for their clients as possible 
at the expense other business groups. These 
contests pit auto companies against credit 
card issuers, retailers against Realtors and 
the Delaware bar against lawyers from the 
rest of the U.S. 

Again, the major political parties 
seem to be the major winners in all of 
this (well, aside from the lenders)—and 
certainly not low and moderate income 
debtors. Contributions from the lend-
ing industry to both parties since 1997 
tops $20 million. 

But that doesn’t much concern Mr. 
Smith, the man who would be in charge 
of enforcing our campaign finance 
laws. 

Smith even argues even more explic-
itly that tying legislation to campaign 
contributions is not necessarily a bad 
thing. Or at least that being attentive 
to campaign contribution will make 
politicians more attentive to the pub-
lic. He argues in ‘‘A Most Uncommon 
Cause’’: 

What reformers mean by corruption is that 
legislators react to the wishes of certain con-
stituents, or what, in other circumstances, 
might be called ‘responsiveness.’ The reform-
ist position is that legislators shape their 
votes and other activities based on campaign 
contributions. They call this corruption. 
Money dominates the policy making process, 
they argue, unfairly frustrating the popular 
will. . . . For one this, it is proper, to some 
extent, for a legislator to vote in ways that 
will please constituents, which may, from 
the legislators viewpoint, have the beneficial 
effect of making those constituents more 
likely to donate to the legislators re-election 
campaign.’’ 

But who does it make them more at-
tentive to? The wealthy, the heavier 
hitters, the tiny proportion of the pop-
ulation who can make substantial con-
tributions to candidates. Again, the 
fact that Smith admits this is the case 
is not surprising. Many critics of pri-
vate money in politics draw the same 
conclusion. What colleagues should 
find outrageous is that Smith, again, 
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sees nothing wrong with this relation-
ship. 

It is the money in politics which has 
stripped away from many Americans 
the capacity to have one’s vote weigh 
as much as the person in the next poll-
ing booth, to have a vote in the South 
Central, LA to be worth as much as a 
vote in Beverly Hills. The vote is un-
dermined by the dollar. The vote may 
be equally distributed, but dollars are 
not. As long as elections are privately 
financed, those who can afford to give 
more will always have a leg up—in sup-
porting candidates, in running for of-
fice themselves, and in gaining access 
and influence with those who get elect-
ed. We all know this is the way it 
works. And the American people know 
it, too. 

Bizarrely, though, Smith argues that 
wealth, and therefore the ability to af-
fect elections is distributed equitably 
enough through out our society that 
the inordinate influence of money is 
not inordinately concentrated among a 
small subset of the population. In a 
1997 piece entitled ‘‘Money Talks: 
Speech, Equality, and Campaign Fi-
nance’’ Smith states: 

Very few citizens have the talent, physical 
and personal attributes, luck of time and 
place, or wealth to influence political affairs 
substantially. Thus a relatively small num-
ber of individuals will always have political 
influence far exceeding that of their neigh-
bors. However, to the extent that wealth 
(however that might be defined) than there 
are citizens capable of running a political 
campaign, producing quality political adver-
tising, writing newspaper editorials, coach-
ing voice, and so on. In other words, it may 
be true that more people are ‘‘good looking’’ 
than rich, it may be true that more people 
are ‘‘educated’’ than rich. However, the num-
ber of people capable of meaningful non-
monetary contributions to a political cam-
paign—that is the type of contribution that 
will give the individual some extra say in 
policy-making—is much smaller than the 
group of monied people. 

I frankly think this argument is ri-
diculous and insulting. It suggests that 
if you’re not a $500 an hour consultant 
telling the candidate to wear earth 
tones, if you’re not a big name pollster 
you can’t make a meaningful nonmone-
tary contribution to a political cam-
paign. No one who has actually run for 
office would hold this view. Taken to a 
logical extreme its effect would be to 
limit participation by those other than 
the monied elite—the hundred of folks 
who volunteer at a phone bank, put up 
yard signs, or write letters to the edi-
tor. My point is that almost everyone 
has something to offer regardless of 
how wealthy they are. 

But there is a larger point here; the 
fact that Brad Smith believes that 
there are more people in America capa-
ble of donating $1000 than there are 
people who can take a few afternoons 
to lick envelopes. I’m not sure where 
Smith comes by this view but it obvi-
ously falls on its face. 

Of course, it does explain where 
Smith is coming from. I mean, if you 
believe that money is speech and that 
campaign contributions profoundly im-

pacts the legislative process, you are 
one of two things: You are either a de-
fender of a political oligarchy of the 
wealthy and well-heeled or you believe 
that this money, this power, is distrib-
uted equally throughout society. To be 
fair to Smith, he genuinely seems to 
hold the latter view. But while this 
might be a less cynical reason to be 
comfortable with money influencing 
politics, he’s still flat out wrong. In 
fact, he has it completely backward. 

The picture of those who contribute 
the vast majority of money to can-
didates under the current contribution 
limits does not look like America, it is 
overwhelmingly white, male, and 
wealthy. A study conducted of donors 
in the ‘96 election found the following 
characteristics of such donors: 95 per-
cent were white, 80 percent were male, 
50 percent were over 60 years of age and 
81 percent had annual incomes of over 
$100,000. The population at large in the 
United States had the following char-
acteristics at that time: 17 percent was 
non-white, 51 percent were women, 12.8 
percent were over 60, and only 4.8 per-
cent had incomes over $100,000. 

For example, the organization Public 
Campaign found that during the 1996 
elections, just one zip code—10021, in 
New York City—contributed $9.3 mil-
lion. There are only 107,000 people in 
that exclusive slice of Manhattan real 
estate and the vast majority (91 per-
cent) are white. On the other side of 
the lop-sided equation are 9.5 million 
residents of the 483 U.S. communities 
that are more than 90 percent people of 
color. They gave $5.5 million. Are these 
groups equal before the law? 

Additionally, Only a spectacularly 
small portion of U.S. citizens con-
tribute more than $200 to political 
campaigns. In the first half of 1999: 

Only 4 out of every 10,000 Americans 
(.037%) has made a contribution greater than 
$200. 

As of June 30, 1999 only .022% of all Ameri-
cans had given $1000 to a presidential can-
didate. 

In the ‘98 election, .06% of all Americans 
gave $1000, or 1 in 5000. 

So again, Smith has the argument 
precisely backward, because so few can 
effectively participate through cam-
paign contributions it is inherently un-
equal means of political participation. 
The fact that a few actors—big cor-
porations, Unions, the truly wealthy— 
have nearly limitless funds to pour 
into races exacerbates the disparity be-
tween the average citizen and the 
monied citizen. But other means of po-
litical participation are inherently 
limited—no matter who you are, there 
are still no more than 24 hours in a day 
or seven days in a week—do no one has 
that much of an advantage. 

But Smith goes further than simply 
arguing that campaign contributions 
can buy legislative favors, he argues in 
‘‘Money Talks’’ that money is speech— 
not in the sense that it buys speech or 
allows for getting out the candidates 
message—but in the sense that making 
a campaign contribution is an act of 

symbolic, political speech in of itself. 
This argument, I should point out to 
colleagues, goes way beyond the Su-
preme Court’s linkage between speech 
and money in Buckley. Smith argues: 

The Court’s rationale that contribution 
limits only ‘‘marginally’’ burden First 
amendment rights is suspect on its own and 
at odds with the traditional First Amend-
ment right of association. The Court was 
correct that the size of a contribution does 
not express the underlying basis of support, 
but wrong when it held that it involved ‘‘lit-
tle direct restraint on political communica-
tion.’’ Is not a substantially different mes-
sage communicated when a local merchant 
pledges $10,000 to one charity (or political 
campaign) and just $25 to another? In such 
an instance, is it not the size of the dona-
tion, rather than the act of donating, that 
sends the strongest message to the commu-
nity? It is true that the basis of support for 
the cause (or candidate) remains vague, yet 
the message in each gift is substantially dif-
ferent. 

Combined with the fact that only a 
tiny percentage of voting citizens are 
making large hard money contribu-
tions (much less truly massive soft 
money contributions) Smith is advo-
cating for a system where much polit-
ical speech is effectively closed to most 
Americans because they can’t muster 
the means to make a send a loud ‘‘mes-
sage.’’ 

If money equals speech, we can clear-
ly see who we are letting do all the 
talking—or at least those are the folks 
that we’re listening to. The hopes, 
dreams, concerns, and problems of the 
vast majority of the American people 
are going unheard because the bullhorn 
of the $1,000 contribution drowns them 
out. Why would be want to make that 
bullhorn bigger and louder? Why would 
we want to give greater access and 
more control to those who already 
have it locked up? But that is the di-
rection that this FEC nominee would 
see us go in. 

Like Smith, I too am a critic of our 
mechanism for financing of elections. 
This current system of funding con-
gressional campaigns is inherently 
anti-democratic and unfair. It creates 
untenable conflicts of interests and 
screens out many good candidates. By 
favoring the deep pockets of special in-
terest groups, it tilts the playing field 
in a way that sidelines the vast major-
ity of Americans. But unlike Smith, I 
support reforms that would expand po-
litical participation. Unlike Smith I 
have no illusions that inequities in 
wealth—in a system where wealth 
rules—do not result in a distorted prod-
uct. 

In 1966 in the case of Harper versus 
Virginia State Board of Elections, the 
Supreme Court struck down a poll tax 
of $1.50 in Virginia state elections. The 
Court stated in its decision that, quote, 
the ‘‘State violates the Equal Protec-
tion Clause of the Fourteenth Amend-
ment whenever it makes the affluence 
of the voter or payment of any fee an 
electoral standard. Voter qualifica-
tions have no relation to wealth.’’ 

In 1972 in Bullock versus Carter, the 
Court again faced the issue of wealth in 
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the electoral process and again stated 
that such a barrier was unconstitu-
tional. This time, the question con-
cerned a system of high filing fees that 
the state of Texas required candidates 
to pay, in order to appear on the pri-
mary ballot. The fees ranged from $150 
to $8,900. 

The Court invalidated the system on 
Equal Protection grounds. It found 
that, with the high filing fees, quote: 
‘‘potential office seekers lacking both 
personal wealth and affluent backers 
are in every practical sense precluded 
from seeking the nomination of their 
chosen party, no matter how qualified 
they might be and no matter how en-
thusiastic their popular support.’’ 

The ‘‘exclusionary character’’ of the 
system also violated the constitutional 
rights of non-affluent voters. ‘‘We 
would ignore reality,’’ the Court stat-
ed, ‘‘were we not to find that this sys-
tem falls with unequal weight on vot-
ers, as well as candidates, according to 
their economic status.’’ unquote. These 
cases may have no literal legal impli-
cations for our system, where deep 
pockets—either one’s own or one’s po-
litical friends—are a prerequisite for 
success. But they do have a moral im-
plication. 

I do believe that in America’s elec-
tions today we have a wealth primary, 
a barrier to participation to those who 
are not themselves wealthy or who 
refuse to buy in to monied interests. Is 
it an absolute barrier? No. Does it 
mean that every candidate for federal 
office is corrupt? No. However, the 
price we pay is what the economists 
would call the ‘‘opportunity cost.’’ It is 
a cost represented by lost opportuni-
ties, by settling for those who are most 
electable rather than those who are the 
best representatives of the American 
people. And I do not believe that in a 
system where money equals power, in-
equality of wealth can be reconciled 
with equality of participation. 

That, I say to my colleagues, is why 
I cannot support Mr. Smith’s nomina-
tion. And it isn’t that he is a critic of 
the present system. Indeed I agree with 
Smith that fixing the system is not 
fundamentally an issue of tightening 
already existing campaign financing 
laws, no longer a question of what’s 
legal and what’s illegal. The real prob-
lem is that most of what’s wrong with 
the current system is perfectly legal. 

Many people believe our political 
system is corrupted by special interest 
money. I agree with them. It is not a 
matter of individual corruption. I 
think it is probably extremely rare 
that a particular contribution causes a 
member to cast a particular vote. But 
the special interest money is always 
there, and I believe that we do suffer 
under what I have repeatedly called a 
systemic corruption. Unfortunately, 
this is no longer a shocking announce-
ment, even if it is a shocking fact. 
Money does shape what is considered 
do-able and realistic here in Wash-
ington. It does buy access. We have 
both the appearance and the reality of 
systemic corruption. 

I wonder if anyone would bother to 
argue that the way we are moving to-
ward a balanced federal budget is unaf-
fected by the connection of big special- 
interest money to politics? The cuts we 
are imposing most deeply affect those 
who are least well off. That is well-doc-
umented. The tax breaks we offer ben-
efit not only the most affluent as a 
group, but numerous very narrow 
wealthy special interests. Does anyone 
wonder why we retain massive sub-
sidies and tax expenditures for oil and 
pharmaceutical companies? What 
about tobacco? Are they curious why 
we promote a health care system domi-
nated by insurance companies? Or why 
we promote a version of ‘‘free trade’’ 
which disregards the need for fair labor 
and environmental standards, for de-
mocracy and human rights, and for 
lifting the standard of living of Amer-
ican workers, as well as workers in the 
countries we trade with? How is it that 
we pass major legislation that directly 
promotes the concentration of owner-
ship and power in the telecommuni-
cations industry, in the agriculture 
and food business, and in banking and 
securities? For the American people, 
how this happens, I think, is no mys-
tery. 

For this reason, I support public fi-
nancing of elections. It is a matter of 
common sense, not to mention plain 
observation, that to whatever extent 
campaigns are financed with private 
money, people with more of it have an 
advantage and people with less of it are 
disadvantaged. 

I think most citizens believe there is 
a connection between big special inter-
est money and outcomes in American 
politics. People realize what is ‘‘on the 
table’’ or what is considered realistic 
here in Washington often has much to 
do with the flow of money to parties 
and to candidates. We must act to 
change this, but a vote for Smith is to 
move the FEC, and the debate over 
campaign finance reform, in the oppo-
site direction. 

Despite his obvious command of the 
law, Brad Smith has shown himself 
through his writings to be completely 
insensitive to the realities of political 
participation in America. He is smart 
enough to know better. The Senate 
should send a message that it is smart 
enough to know better too. I urge a no 
vote. 

Recently, a complaint was filed by 
five Members of Congress and a sepa-
rate complaint filed by President Clin-
ton which urged the FEC to close the 
soft money loophole. Brad Smith’s 
view that it is unconstitutional to pro-
hibit soft money makes it likely he 
will reject any recommendation from 
general counsel to close the soft money 
loophole. 

Regulation of election-related activ-
ity on the Internet—the FEC is looking 
at a whole range of issues that are 
based upon or deal with the use of the 
Internet to conduct political activities. 
Again, I do not know the potential for 
all the abuses and the ways in which 

people can attack and people can raise 
money for the attack and what they 
can do on the Internet. I do know Brad 
Smith’s view that the Federal Govern-
ment should scrap all of its campaign 
finance reform efforts can be expected 
to strongly color his policy judgment 
about what regulations the FEC ulti-
mately should issue in this area of law. 

For other colleagues who are think-
ing of coming to the floor, I will not 
take a lot more time. I will reserve the 
remainder of my time. I want to put 
forth a couple of points. 

First of all, Senator FEINGOLD and I 
have been in opposition. We were part 
of an agreement this nomination would 
come to the floor, but that has to do 
also with the ability to get a number of 
judges considered. We certainly need to 
start voting on judges. 

I do not believe, I say to my col-
leagues, that these votes are inde-
pendent of one another. I do not think 
colleagues ought to be voting for Brad 
Smith, the argument being that only if 
he is so confirmed will judges pass. I do 
not believe that is part of any formal 
agreement, and it should not be a part 
of any informal agreement. We ought 
to vote on these candidates on the 
basis of their qualifications. We ought 
to be voting on them on the basis of 
what it is we ask them to do in Govern-
ment. 

While I respect Brad Smith’s intel-
lectual ability and while I like him as 
a person—and I am not just saying 
that—I believe it would be a terrible 
mistake for the Senate to confirm him. 
It sends a terrible message of our view-
point of the mix of money in politics 
and whether or not we are serious 
about any reform. 

In many ways, this is the core prob-
lem—the mix of money in politics. I be-
lieve we have moved dangerously close 
to a system of democracy for the few. 
Money has hijacked politics in this 
country. It is no wonder we see a de-
cline in the participation of people in 
public life and politics. Most people be-
lieve money dominates politics, and it 
does. 

I am in disagreement with Brad 
Smith. Money—other Senators can 
come to the floor and disagree and de-
bate—determines all too often who gets 
to run. All too often it determines who 
wins the election or who loses the elec-
tion. All too often it determines what 
issues we even put on the table and 
consider. All too often it determines 
the outcome of specific votes on 
amendments or bills. All too often on a 
lot of the details of legislation, special 
interests are able to get their way. All 
too often it is on the basis of some peo-
ple, some organizations, some groups 
having way too much wealth and power 
and the majority of the people left out. 

It is incredible to me. We have all be-
come so used to this system that we 
have forgotten the ways in which it 
can be so corrupting, not in terms of 
individual Senators doing wrong be-
cause someone offers them a contribu-
tion and, therefore, a Senator votes 
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this way or that way. I do not think 
that happens. I hope it does not hap-
pen. I pray it does not happen. 

I will say this. We have the worst 
kind of corruption of all. It is systemic, 
and it is an imbalance between those 
people who have all the financial re-
sources and the majority of people in 
the country who do not. It is when too 
few of those people have way too much 
of the power and the majority of the 
people feel left out. When that happens, 
there is such an imbalance of access, 
influence, say, and power in the coun-
try that the basic standard in a democ-
racy that each person should count as 
one, and no more than one, is seriously 
violated. 

It is interesting, I point out for col-
leagues, in the first half of 1999, just 
looking at the contributions, only 4 
out of every 10,000 Americans, .03 per-
cent, made a contribution greater than 
$200. As of June 30, 1999, .022 percent of 
all Americans had given $1,000 to a 
Presidential candidate. In the 1998 elec-
tion, .06 percent of all Americans gave 
$1,000, and that was 1 in 5,000. 

This does not even take into account 
all the soft money contributions. This 
does not take into account the $500,000 
and the $1 million contributions. What 
happens is that the vast majority of 
people in the country—I am sorry, not 
just poor people who do not have finan-
cial resources—the vast majority of 
people in the United States of America 
believe their concerns—for themselves, 
their families, and their communities— 
are of little concern in the corridors of 
power in Washington, DC, where they 
see a political system and a politics 
dominated by big money and, there-
fore, really believe they are shut out. 
We have given them entirely too much 
justification for that point of view. 

I do not see how in the world we can 
vote for Brad Smith, given how clear 
he is in his opposition to reform. Given 
the positions he has taken which go in 
the exact opposite direction of believ-
ing that money in any way, shape, or 
form can be corrupting of this political 
system and corrupting of democracy, 
we send a terrible message to people in 
this country if we vote for this nomi-
nee. 

Again, I am not all that excited 
about coming here and making these 
arguments, especially when it is about 
an individual person. I am not talking 
about Brad Smith; I am talking about 
his viewpoint. I think he is wrong. I 
would love to be in a debate with him. 
I probably would have a tough time in 
a debate with him. He has a tremen-
dous amount of ability. It would be a 
fun debate. I would enjoy it. 

The point is, you can respect some-
one; you can say you would love to de-
bate somebody; you appreciate their 
writing; you appreciate the speech they 
have given; you appreciate the lecture 
they have given—I was a college pro-
fessor—but to see them on the Federal 
Election Commission is a different 
story when he is asked to implement 
the very laws he says he does not be-

lieve in, when he is asked to be there to 
make decisions—FEC is not an empty 
vessel, and he certainly is not an 
empty vessel—where key decisions are 
going to be made about coordination, 
soft money, and a whole set of issues 
that are dramatically important to 
whether we have a democracy or not. 

I cannot vote for him. I believe Sen-
ators should oppose this nomination. I 
do not know what the final vote will 
be. Maybe there will be a majority vote 
for him, maybe there will not. His 
nomination is put forth at precisely 
the wrong time in the history of Amer-
ican politics in the country. 

I say that because I believe people in 
this country yearn for change. Senator 
MCCAIN is on the floor. He will be 
speaking later. His campaign certainly 
tapped into that. His campaign brought 
that out in people. That is but one 
powerful example. 

People would love to have a Govern-
ment they believe is their Government. 
They would love to have a Senate and 
a House of Representatives they be-
lieve belong to them. People right 
now—I have said it before in the Sen-
ate—believe that if you pay, you play, 
and if you don’t pay, you don’t play. 

Above and beyond this debate, I want 
us to get to the point where we make 
some significant change. What is at 
stake on this whole reform question is 
basically whether or not we will con-
tinue to have a vibrant representative 
democracy. If your standard is that 
each person should count for no more 
than one, we have moved so far away 
from that standard, it is frightening. 

This may be a terrible thing to say 
on the floor of the Senate because I 
love being a Senator. I will thank Min-
nesota for the rest of my life for giving 
me this chance. In many ways I think 
we have a pseudodemocracy, a 
minidemocracy. We have participation, 
we have government of, by and for 
maybe about 20 percent or less of the 
people. 

There are many things that need to 
be done which can lead to democratic 
renewal. One of them is to get serious 
about the ways in which money has 
come to dominate politics, the ways in 
which we now have the most severe im-
balance of power we could imagine, 
which is dangerous to the very idea of 
representative democracy. 

I want to see us move to a clean 
money-clean election. I love what Mas-
sachusetts has done; I love what Ari-
zona has done; I love what Maine has 
done; and I love what Vermont has 
done. I know other States want to do 
it. If I ever get the chance, I am going 
to offer a bill or an amendment that 
will say that every State should apply 
clean money-clean election campaigns 
not only to their State races but to 
Federal races, give the right to the 
States as to whether or not they want 
to have essentially a fund people can 
draw from—maybe everybody contrib-
utes a few dollars a year—which en-
ables people to say: By God, these are 
our elections; our voice counts; no one 
person and no one interest is dominant. 

There will be the McCain-Feingold 
bill. I will be pushing hard for the clean 
money-clean election effort. There are 
other people who have had ideas. I 
want us to come out here and get seri-
ous about passing reform legislation. 
We are not there yet; I know that. I 
think the mode of power for change is 
going to have to come from a citizen 
politics; a citizen politics will have to 
be the money politics. You will have to 
have an engaged, energized, excited, 
empowered, determined citizen politics 
that is going to force us to pass this re-
form legislation. 

In the meantime, I urge colleagues 
not to vote for Brad Smith’s nomina-
tion—not because he isn’t a good per-
son; he is—because of the basic philos-
ophy he holds, the basic viewpoint he 
holds which is so antithetical to re-
form. I think this is a test case as to 
whether or not we are serious about 
the business of reform. I hope we vote 
no. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

CRAPO). The Senator from Arizona. 
Mr. MCCAIN. Mr. President, I rise in 

opposition to the nomination of Mr. 
Smith to the Federal Election Commis-
sion. I intend no personal aspersions 
toward Mr. Smith, and I am sure he is 
a fine man. However, he should not 
serve in the position to which he has 
been nominated. Sending Brad Smith 
to the FEC is akin to confirming a con-
scientious objector to be Secretary of 
Defense. 

It would be well to put the debate we 
are having today and for a short period 
tomorrow in the context of what is 
going on as we speak. Tuesday, May 23, 
from an LA Times article, ‘‘Democratic 
Fund-Raising King Has 26 Million Rea-
sons to Gloat’’. 

Brash, unapologetic Terry McAuliffe helps 
party raise ‘‘greatest amount of money 
ever.’’ Critics decry ‘‘political extortion.’’ 

Even on an average day, Terry McAuliffe is 
exuberant. But these days, the Democrats’ 
fund-raising master can barely contain him-
self. 

After six weeks of making 200 telephone 
calls a day, attending happy-hour rallies 
with small time fund-raisers and wooing new 
high-dollar givers at intimate dinners, 
McAuliffe is on track to raise $26 million at 
a blue-jeans-and-barbecue event at a down-
town sports arena Wednesday night—‘‘the 
greatest amount of money ever in the his-
tory of American politics.’’ 

Then, turning to leave for another dinner 
where he would woo a likely big-money con-
tributor, McAuliffe added: ‘‘Get those check-
books out!’’ 

Although a $100,000 contribution was a 
benchmark in the last presidential election, 
this time around fund-raisers are collecting 
scores of checks for $250,000 and more from 
those who want to qualify as political play-
ers. 

For Wednesday night’s event at Washing-
ton’s MCI Center, no fewer than 25 people 
raised or donated at least $500,000, McAuliffe 
said. 

By March, unregulated ‘‘soft money’’ dona-
tions to both parties were soaring, with 
Democratic totals nearly matching Repub-
licans for the first time. 

Officials of both parties say that the 
record-setting inflow reflects enthusiasm for 
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their candidates and their platforms, but the 
reality is more complicated. 

‘‘There is just raw greed on the part of the 
solicitors, and it is corrupting,’’ said Fred 
Wertheimer, a longtime leader in the effort 
to reform the nation’s campaign finance 
laws. 

‘‘When you’re dealing with $250,000 and 
$500,000 campaign contributions you are flat-
ly dealing with influence -buying and -sell-
ing and with political extortion.’’ 

Faced with what many would consider a 
daunting task, the callers appeared driven by 
a mix of humor, commitment, swagger and 
chutzpah. 

‘‘I want to ask you a question,’’ McAuliffe 
told one donor on the phone. ‘‘If the world 
blew up tomorrow would you do 500?’’ mean-
ing $500,000. 

‘‘We should have gone for RFK,’’ McAuliffe 
bellowed, referring to the 50,000-seat stadium 
that once housed the NFL’s Washington Red-
skins. 

But when one top DNC donor inquired 
about getting a second table at the event, 
McAuliffe said, ‘‘For 500 grand, I think we 
could give him two tables. 

In the few in-depth conversations . . . do-
nors seem more interested in talking about 
pet legislative issues than about the merits 
of the Democrats’ presidential nominee, AL 
GORE. 

Mr. President, that is the context in 
which we are considering the nomina-
tion of a man who has written exten-
sively and spoken, not very persua-
sively, on the fact of no regulation 
whatsoever concerning the role of 
money in American politics. We know 
that the role of the FEC is to ‘‘admin-
ister, seek to obtain compliance with, 
and formulate policy with respect to’’ 
the Federal Election Campaign Act. 

The FEC has the exclusive authority 
with respect to civil enforcement of 
the act. Clearly, then, it is obvious 
that FEC Commissioners should be 
dedicated to the proposition of Federal 
election regulation. Each Commis-
sioner must be committed to ensuring 
a fair and open election process which 
is not tainted by the appearance of im-
propriety. Each Commissioner must be 
prepared to—I emphasize—uphold the 
law and preserve its intent by prohib-
iting the use and proliferation of loop-
holes. 

I do not believe Mr. Smith has a phil-
osophical commitment to upholding 
the intent of the law necessary to per-
form the duties of an FEC Commis-
sioner. In fact, Mr. Smith has been 
highly critical of campaign reform. It 
is not that Mr. Smith simply disagrees 
with particular details of campaign fi-
nance reform. He disagrees with the 
basic premise that campaigns should be 
regulated at all—a distinctly and 
unique minority position in America— 
or that campaign contributions play 
any part in public cynicism of our po-
litical system. 

I read from a March 17, 1997, article 
that Mr. Smith wrote, published in the 
Wall Street Journal. It is entitled 
‘‘Why Campaign Finance Reform Never 
Works.’’ The title says it all in terms 
of his philosophy. Apparently, Mr. 
Smith never heard of Theodore Roo-
sevelt. 

I quote from his article, Mr. Presi-
dent: 

In fact, constitutional or not, campaign fi-
nance reform has turned out to be bad pol-
icy. For most of our history, campaigns were 
essentially unregulated, yet democracy sur-
vived and flourished. However, since passage 
of the Federal Elections Campaign Act and 
similar State laws, the influence of special 
interests has grown, voter turnout has fall-
en, and incumbents have become tougher to 
dislodge. . . . 

Apparently, Mr. Smith lived in some 
other nation during the Watergate 
scandal, when unlimited amounts of 
money would be carried around this 
town in valises, when corporations and 
companies and individuals were lit-
erally being extorted for money which 
was unaccounted for. Apparently, Mr. 
Smith missed the widespread, nation-
wide revulsion at these abuses, which 
brought about the campaign finance re-
form laws of 1974. Apparently, Mr. 
Smith was not seeking public office, as 
I was in 1982, when there was no such 
thing as soft money, where we had to 
go out and raise small amounts of 
money from many, many donors, where 
we had to conduct the kind of grass-
roots campaign to which Americans 
have grown accustomed. Perhaps Mr. 
Smith was not aware that, until late 
into the 1980s, campaigns were con-
ducted in a very different fashion than 
today. 

Not recognizing any role that cre-
ative evasion of the laws has played in 
these results, Mr. Smith concludes his 
article by writing: 

When a law is in continual revision to 
close a series of everchanging ‘‘loopholes,’’ it 
is probably the law, and not the people, that 
is in error. The most sensible reform is a 
simple one— 

I am quoting from Mr. Smith’s arti-
cle in the Wall Street Journal: 

The most sensible reform is a simple one: 
repeal of the Federal Elections Campaign 
Act. 

That is a remarkable statement, a re-
markable statement, from one who is 
required in his new position to enforce 
the very law that he wants repealed. 
Remarkable, Mr. President, remark-
able. 

Is someone who advocates a total re-
peal of the very law he would be enforc-
ing as a Commissioner the right person 
for this job? Additionally, what job, 
over time, does not need revision or re-
authorization? I am pleased to be the 
chairman of the Commerce Committee. 
We spend a great deal of time reauthor-
izing agencies of Government. That is 
an important part of our duties be-
cause time and circumstances and 
technology and issues change. For Mr. 
Smith to somehow condemn a law that 
is as important as the Federal Election 
Campaign Act because it needs to be 
reviewed, revised, and renewed, is, of 
course, showing incredible ignorance of 
the way that Congress functions. 

Unfortunately, this is not an isolated 
example. In January 1998, Mr. Smith 
authored an article for USA Today. In 
that article, he said: 

The First Amendment was based on the be-
lief that political speech was too important 
to be regulated by the government. Cam-

paign finance laws operate on the directly 
contrary assumption that campaigns are so 
important that speech must be regulated. 
. . . The solution to the campaign finance di-
lemma is to recognize the flawed assump-
tions of the campaign finance reformers, dis-
mantle the Federal Elections Campaign Act, 
and the FEC bureaucracy, and take seriously 
the system of campaign finance ‘‘regulation’’ 
that the Founding Fathers wrote into the 
Bill of Rights: ‘‘Congress shall make no law 
abridging the freedom of speech.’’ 

Is Mr. Smith ignoring the fact that 
President Theodore Roosevelt led the 
fight to enact meaningful reform in 
1907? Is Mr. Smith ignoring the fact 
that Republican majorities in Congress 
led the fight to prohibit union cam-
paigns and corporate contributions to 
American political campaigns? Is Mr. 
Smith ignorant of the fact that the 
overwhelming majority of both Houses 
of Congress enacted comprehensive 
campaign finance reform in 1974? I 
stand proudly by Theodore Roosevelt 
in believing the 1907 reforms were 
valid. Mr. Smith does not. 

Apparently, Mr. Smith missed, or has 
not heard of, the recent decision of the 
U.S. Supreme Court which directly re-
pudiates Mr. Smith’s assertions. I also 
find it curious that a person would hold 
views that have been directly repudi-
ated by the U.S. Supreme Court—not 
holding their views as to the validity 
or his commitment to them, but cer-
tainly it is hard for me to understand 
how he would hold views that the U.S. 
Supreme Court, in their appointed du-
ties, has ruled as constitutional. 

In one of the comments made by the 
U.S. Supreme Court, in U.S. Supreme 
Court decisions, at the end of part B, 
the U.S. Supreme Court goes out of its 
way to even mention Mr. Smith: 

There might, of course, be need for a more 
extensive evidentiary documentation if peti-
tioners had made any showing of their own 
to cast doubt on the apparent implications of 
Buckley’s evidence and the record here, but 
the closest respondents come to challenging 
these conclusions is their invocation of aca-
demic studies said to indicate that large con-
tributions to public officials or candidates do 
not actually result in changes in candidate’s 
positions. Brief for Respondents Shrink Mis-
souri Government PAC; Smith, Money 
Talks: Speech, Corruption, Equality, and 
Campaign Finance; Smith, Faulty Assump-
tions and Undemocratic Consequences of 
Campaign Finance Reform. Other studies, 
however, point the other way. 

Obviously, the U.S. Supreme Court 
did not agree with Mr. Smith’s conclu-
sions. If Mr. Smith were intellectually 
honest, he would note in his next up-
holding of his view that his view has 
been directly repudiated by the U.S. 
Supreme Court. 

Another example. In light of Senator 
THOMPSON’s investigation in the 1996 fi-
nance scandal, the unfettered buying 
and selling of influence, which the 
Clinton-Gore campaign practiced, such 
as overnight stays at the White House, 
selling seats on foreign trade missions, 
and receiving money from foreign gov-
ernments, what Mr. Smith wrote in 
USA Today on July 8, 1997, was this: 
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Campaign reform is not about good govern-

ment. It’s about silencing people whose 
views are inconvenient to those with power. 
. . . The real campaign-finance scandal has 
little to do with Senator Fred Thompson’s 
investigation. The real scandal is the brazen 
effort of reformers to silence the American 
people. 

I have been around here a lot of 
years. An allegation of that nature, 
even though I have been here for some 
period of time, I find very offensive. I 
repeat what Mr. Smith said: 

The real scandal is the brazen effort of re-
formers to silence the American people. 

I think the record is clear of not only 
my advocacy but my service to this 
Nation on behalf of free speech, and 
certainly to argue that those of us who 
have a different opinion than Mr. 
Smith are conducting a brazen effort to 
silence the American people is obvi-
ously something that not only do I find 
offensive, but something that I find 
disqualifying in Mr. Smith. 

It is clear that Mr. Smith believes 
there is no such thing as appropriate 
campaign finance reform. He believes 
that all campaign contributions, spend-
ing, and influence peddling are pro-
tected without limitation. He has advo-
cated time and again the repeal of the 
very law he would be sworn to uphold 
and enforce. How can we seriously con-
sider confirming his nomination to 
serve as a Commissioner? 

I would like to say a word about his 
really inappropriate remarks about 
Senator FRED THOMPSON’s advice. Sen-
ator FRED THOMPSON’s investigation 
got into some very serious issues, such 
as breach of national security, such as 
foreign influence peddling, such as un-
limited amounts of money coming in 
from foreign nations to influence our 
political process. Whether most Ameri-
cans believe Senator THOMPSON’s con-
clusions were correct, I think they cer-
tainly agreed it was an appropriate ac-
tion. In fact, it was agreed to by both 
Republicans and Democrats that Sen-
ator THOMPSON’s investigative hearings 
take place. 

Mr. Smith says, ‘‘The real scandal is 
the brazen effort of reformers to si-
lence the American people.’’ That is a 
remarkable statement among many re-
markable statements Mr. Smith has 
made. 

Others are equally concerned about 
Mr. Smith’s suitability to serve on the 
FEC. The Brennan Center for Justice 
at the New York University School of 
Law has this to say. This is the Bren-
nan Center for Justice at the New York 
University School of Law: 

Imagine the President nominating an At-
torney General who believes that most of our 
criminal laws are ‘profoundly undemocratic’ 
and unconstitutional. Or an SEC Commis-
sioner who has publicly called for the repeal 
of all securities laws with the plea, ‘We 
should deregulate and just let it go.’ Or a 
nominee for EPA Administrator who believes 
that the agency he aspires to head and ‘its 
various state counterparts’ should be abol-
ished. It would be unthinkable. In a society 
rooted in the rule of law, we would never tol-
erate the appointment of a law enforcement 
officer who has vocally and repeatedly de-

nounced the very laws he would be called 
upon to enforce, much less one who has 
called for the repeal of those laws and the 
abolition of the very agency he aspires to 
head. 

‘Unthinkable. Yet, President Clinton, at 
the urging of Senator Lott and Senator 
McConnell, has nominated Bradley A. Smith 
to fill one of the vacancies on the Federal 
Election Commission. Brad Smith, a law pro-
fessor at Capital University Law School, has 
devoted his career to denouncing the FEC 
and the laws it is entrusted to enforce in pre-
cisely those strident terms. He believes that 
virtually the entire body of the nation’s 
campaign finance law is fundamentally 
flawed and unworkable-indeed, unconstitu-
tional. He has forcefully advocated deregula-
tion of the system. And if the James Watt of 
campaign finance had his way, the FEC and 
its state counterparts, would do little more 
than serve as a file drawer for disclosure re-
ports . . . 

Brad Smith’s sponsors and supporters are 
floating the myth that it is campaign fi-
nance reformers, rather than Smith, who are 
the radicals on these issues. However, the 
Supreme Court only last month in Shrink 
Missouri cited two of Smith’s academic arti-
cles by name in its opinion and then repudi-
ated his view that there is no danger of cor-
ruption or the appearance of corruption from 
large campaign contributions. However, we 
do not need the U.S. Supreme Court to tell 
us that Brad Smith is a radical, who is out 
of step with the mainstream. In his own 
words, when he was approached about serv-
ing on the FEC, Smith stated: ‘My first 
thought was ‘‘they’ve got to be just looking 
at me put my name on the list so that who-
ever they really want will look less radical.’’ 
Even Smith did not believe, at first, that the 
Republicans would seriously put forward his 
name for this position because his views are 
so extreme. . . 

Brad Smith and his supporters have as-
serted that, although Smith personally dis-
agrees with much of the law, he can never-
theless be counted on to faithfully enforce it. 
One is forced to ask, however, why an aca-
demic who has made his career by criticizing 
the nation’s election laws would want the 
job of stoically enforcing those laws? The an-
swer, of course, is that Brad Smith recog-
nizes that federal election law, like any com-
plex regulatory regime, is open to interpre-
tation and it is the process of interpretation 
that gives the law its meaning. Brad Smith’s 
goal, whenever there is any room for inter-
pretation, will doubtless be to allow federal 
campaign finance law to whither on the vine. 
And any member of Congress that supports 
additional campaign finance regulations— 
such as McCain-Feingold or Shays-Meehan, 
should be very troubled by the prospect that 
the rules and regulations governing their im-
plementation might be drafted by such an 
arch-nemesis of those reforms. 

I think there are a couple of addi-
tional points to be made here. One is, 
how can the President of the United 
States be committed to finance reform 
and submit Mr. Smith’s name? That 
nominating process comes from the 
President of the United States. The 
next time you hear the President of the 
United States reiterate his commit-
ment to meaningful campaign finance 
reform, remember the type of person 
who was nominated by the President of 
the United States for this position. 

In deference to the President of the 
United States, we have a little unwrit-
ten rule that the President gets to ap-
point some and the majority—in this 

case, the Republicans—appoint others. 
The President still had the ability and 
the authority to reject this most ex-
treme nominee for any position that I 
have seen in my years here since 1987. 

There is another point that I think is 
important. Why would someone who 
disagrees with campaign finance laws, 
who believes they should be scrapped, 
and who believes fundamentally they 
are unconstitutional—not just the per-
sonal dislike but a firmly held tenet 
that all campaign finance laws should 
be scrapped and are unconstitutional— 
how in the world could you then expect 
someone to face a fundamental con-
tradiction of their basic beliefs that a 
law is unconstitutional and yet seek 
the position where his sole duties are 
to enforce those laws? How Mr. Smith 
could even take an oath to uphold the 
same laws of which he has time and 
again rejected and advocated their re-
peal is a mystery. 

What does that say? Either he is will-
ing and able to cast aside lifelong be-
liefs and principles in order to hold a 
prestigious position or he is less than 
sincere in undertaking enforcement of 
campaign reforms or enforcing existing 
law. 

President Reagan once said no to a 
Democrat whose name was submitted. 
President Clinton could have done the 
same. I say, shame on you, Mr. Presi-
dent, for not rejecting this name. 

Let me be perfectly clear that I do 
not oppose Mr. Smith simply because 
he disagrees with my proposed legisla-
tion. Many of my closest friends take 
issue with aspects of McCain-Feingold. 
I respect the opinion of others, and I 
respect the right of Mr. Smith to hold 
a view contrary to mine. It is because 
he objects to any form of campaign fi-
nance regulation that I oppose him. 

If you took a poll of the 100 Members 
of this body, I don’t think you would 
find more than perhaps 1 who would 
hold the view that Mr. Smith does. My 
friends on both sides of the aisle at 
least say we need some form of cam-
paign finance reform. Most are of-
fended by this latest loophole called 
527. Most find it egregious that we now 
have $500,000 contributors. Most of 
them believe the money chase has 
lurched out of control to the point 
where, by actual acts of commission 
and omission, young Americans have 
become cynical and alienated from the 
political process. The 1996 election had 
the lowest voter turnout of 18- to 26- 
year-olds than at any time in the his-
tory of this country. 

There was recently a poll taken by 
the Pugh Research Center—which I 
will submit for the RECORD at a later 
time—which showed that 67 percent of 
young Americans say they are discon-
nected from government. And the rea-
son given is the influence of special in-
terests and big money in Washington. 
The system cries out for reform, if not 
for McCain-Feingold, then some other 
vision of reform. 

Mr. Smith believes campaign finance 
reform is not about good government. 
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It is about silencing people whose 
views are inconvenient to those with 
power. The real scandal, Mr. Smith 
says, is the brazen effort of reformers 
to silence the American people. 

A statement such as this impugns 
the motives of many millions of good 
and decent Americans who believe this 
reform is necessary in a remarkable 
way. I do not impugn the motives of 
Mr. Smith. I disagree with him. I do 
not believe Mr. Smith is trying to si-
lence the American people. I do believe 
he is wrong in his positions and he is 
wrong for this job. 

It is because he objects to any form 
of campaign regulation that I oppose 
him, because he can acknowledge all 
the examples of campaign abuse wit-
nesses in the 1996 election, as he did in 
an article published by the American 
Jewish Committee in December 1997, 
and still he contends that the only re-
form necessary is deregulation. So 
those kinds of abuses become the norm. 

In that article he cited the many un-
savory examples of fundraising by the 
Clinton-Gore campaign. He goes on to 
say: 

Yet, we now see, on videotape and in White 
House photos, shots of the President of the 
United States meeting with arms merchants 
and drug dealers; we learn of money being 
laundered through Buddhist nuns and Indo-
nesian gardeners; we read that the acquaint-
ance of the President are fleeing the country 
or threatening to assert Fifth Amendment 
privileges to avoid testifying before Con-
gress. . . . 

What troubles me most abut Mr. 
Smith is that, after acknowledging all 
of these incidents, he concludes that 
since campaign reform has not elimi-
nated those abuses, we should simply 
give up and allow a free for all. That’s 
like saying, ‘‘Since the laws against 
murder haven’t eliminated murders, we 
should simply legalize murders.’’ Or, 
‘‘Since the country’s drug laws haven’t 
been enforced sufficiently to eliminate 
illegal drug deals, we should simply le-
galize drug use.’’ 

Is someone with that kind of attitude 
the right person for the job? I don’t 
think so, and I cannot believe that my 
colleagues can in good faith and with a 
straight face assert that he is. 

It should be a grave concern to my 
colleagues that Brad Smith concedes 
all of the facts of the 1966 campaign 
scandal, but apparently sees nothing 
wrong with perpetuating and legalizing 
those wrongs. I do not believe the 
American public concurs. 

Mr. Smith advocates anything goes 
in election campaigns and says no tac-
tic is too unseemly, too corrupt to be 
protected by the first amendment of 
the Constitution. By the way, I believe 
it was Justice Stevens who said in his 
opinion in the Shrink Missouri decision 
that money is property, money is not 
free speech. 

I do not agree that our Founding Fa-
thers could have intended such a result 
any more than prosecuting someone 
yelling ‘‘fire’’ in a crowded theater. 
The Supreme Court has concurred in 
the recent Shrink Missouri decision in 

upholding the State of Missouri’s cam-
paign contribution limits. The Court 
reiterated its determination from their 
earlier Buckley v. Valeo decision that 
the prevention of corruption and the 
appearance of corruption is a constitu-
tionally sufficient justification for lim-
iting contributions as a form of speech. 

Mr. Smith’s position is in direct con-
tradiction to what the U.S. Supreme 
Court stated in Shrink Missouri. I re-
peat, the U.S. Supreme Court said the 
prevention of corruption and the ap-
pearance of corruption is a constitu-
tionally sufficient justification for lim-
iting contributions as a form of speech. 

In speaking of ‘‘improper influence’’ and 
‘‘opportunities for abuse’’ in addition to 
‘‘quid pro quo’’ arrangements, we recognized 
a concern not confined to bribery of public 
officials, but extending to the broader threat 
from politicians too compliant with the 
wishes of large contributors. These were the 
obvious points behind our recognition that 
the Congress could constitutionally address 
the power of money ‘‘to influence govern-
mental action’’ in ways less ‘‘blatant and 
specific’’ than bribery. 

As Justice Stevens said in his con-
curring opinion in the Shrink case, re-
sponding to the arguments raised by 
Justice Kennedy in his dissent: 

Justice Kennedy suggests that the misuse 
of soft money tolerated by this Court’s mis-
guided decision in Colorado Republican Fed-
eral Campaign Committee v. Federal Election 
Commission, demonstrates the need for a 
fresh examination of the constitutional 
issues raised by Congress’ enactment of the 
Federal Election Campaign Acts of 1971 and 
1974 and this Court’s resolution of those 
issues in Buckley v. Valeo. In response to his 
call for a new beginning, therefore, I make 
one simple point. Money is property; it is not 
speech. 

Speech has the power to inspire volunteers 
to perform a multitude of tasks on a cam-
paign trail, on a battleground, or even on a 
football field. Money, meanwhile, has the 
power to pay hired laborers to perform the 
same tasks. It does not follow, however, that 
the First Amendment provides the same 
measure of protection to the use of money to 
accomplish such goals as it provides to the 
use of ideas to achieve the same results. 

I find it incredible that a law pro-
fessor speaking on the topic of con-
stitutionality of campaign finance re-
form would not cite the most recent 
Supreme Court ruling and opinion per-
tinent to the topic. Yet, notwith-
standing the fact that the Supreme 
Court issued its ruling in the Shrink 
case in January of this year, in Mr. 
Smith’s testimony during his con-
firmation hearing before the Senate 
Rules Committee in March offered no 
recognition that the Supreme Court 
had most recently upheld campaign 
contribution limitations. He made no 
attempt to renounce his earlier 
writings or opinions based upon the 
opinion. He made no acknowledgment 
that the Supreme Court had recently 
reached a conclusion as to the con-
stitutionality of contribution limita-
tions at odds with his views. Instead, 
he focused his presentation on the un-
certainty of the law, and in particular 
the confusion surrounding the Buckley 
opinion. This, even though the Su-

preme Court had in Shrink reiterated 
and clarified the state of the law. Per-
haps it was because he had not read the 
Shrink opinion, a disturbing omission 
for a law school professor—or perhaps 
simply because he disagrees with it. In 
either case, I find the omission trou-
bling and indicative of why Mr. Smith 
would be unsuitable as an FEC Com-
missioner. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

COMMON CAUSE, 
Washington, DC, March 8, 2000. 

Hon. MITCH MCCONNELL, 
Hon. CHRISTOPHER DODD, 
Senate Committee on Rules, U.S. Senate, Wash-

ington, DC. 
DEAR CHAIRMAN MCCONNELL AND SENATOR 

DODD: While Common Cause believes the 
Committee and the Senate would have been 
better served with full and open hearings re-
garding the nomination of Bradley A. Smith 
to be commissioner to the Federal Election 
Committee (FEC), I request that this letter 
be made part of the record. 

Common Cause strongly urges the Com-
mittee to reject the nomination of Bradley 
A. Smith, Professor of Law at Capital Uni-
versity in Ohio, to serve on the Federal Elec-
tion Commission. Mr. Smith has written ex-
tensively about the need to deregulate the 
campaign finance system, has stated that 
the FEC should be abolished, and has written 
that the Federal Election Campaign Act 
(FECA) is unconstitutional. Clearly, as 
someone who strongly opposes the law he 
would be duty-bound to uphold and admin-
ister impartially, Mr. Smith should not be 
confirmed. 

The FEC was created for the sole purpose 
of upholding and enforcing the FECA. Mr. 
Smith, however, strongly believes that the 
Act should be repealed. In a 1997 op-ed pub-
lished in The Wall Street Journal, Smith 
stated: ‘‘When a law is in need of continual 
revision to close a series of ever-changing 
‘loopholes,’ it is probably the law, and not 
the people, that is in error. The most sen-
sible reform is a simple one: repeal of the 
Federal Election Campaign Act.’’ 

Elimination of FECA would repeal, among 
other provisions, the ban on corporate and 
labor union contributions to federal can-
didates, the limits on individual and PAC 
contributions to federal candidates, the ban 
on foreign contributions to federal can-
didates, the ban on cash contributions of 
more than $100 to federal candidates, and the 
prohibition on federal officeholders con-
verting campaign contributions to personal 
use. 

In short, repeal of the Federal Election 
Campaign Act would return this country to 
the days before Watergate when hundreds of 
thousands of dollars in cash were being given 
directly to candidates from undisclosed 
wealthy contributors. 

Any member of a federal regulatory agency 
should, at a minimum, believe in the mission 
of that agency, and the constitutionality of 
those laws. Not only does Mr. Smith dem-
onstrate utter contempt for the agency, he 
also demonstrates his comprehensive hos-
tility to the federal campaign finance laws— 
laws which he believes are wrong, burden-
some, and unconstitutional. 

Mr. Smith is on record stating that federal 
campaign finance laws are, in their entirety, 
unconstitutional. He has written that 
‘‘FECA and its various state counterparts 
are profoundly undemocratic and profoundly 
at odds with the First Amendment.’’ 

Smith also wrote: ‘‘The solution is to rec-
ognize the flawed assumptions of the cam-
paign finance reformers, dismantle FECA 
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and the FEC bureaucracy, and take seriously 
the system of campaign finance regulation 
that the Founders wrote into the Bill of 
Rights: ‘Congress shall make no law . . . 
abridging the freedom of speech.’ ’’ 

Any individual who believes that an agen-
cy’s organic statute is unconstitutional and 
should be repealed in toto, is not fit to serve 
as a Commissioner of the agency charged 
with administering and enforcing that stat-
ute. 

No one, for example, would conceive of ap-
pointing to head the Drug Enforcement 
Agency an individual who believes all federal 
anti-drug laws are unconstitutional and 
should be repealed. Such an appointment 
would be viewed as an act of utter disdain 
and disrespect for the laws to be adminis-
tered by the agency involved. 

Mr. Smith believes the federal campaign fi-
nance laws are not only unconstitutional, 
but misguided in their very purpose. In sup-
porting repeal of the campaign finance laws, 
he has written that the country ‘‘would best 
be served by deregulating the electoral proc-
ess.’’ 

Mr. Smith’s ideas are not simply a matter 
of whether one takes a liberal or conserv-
ative view of the existing campaign finance 
laws. What is at stake here is whether the 
law will be administered and enforced to its 
full extent. While Mr. Smith’s ideas may be 
appropriate for an academic participating in 
public debate, they are wholly unacceptable 
for a Commissioner charged with admin-
istering and enforcing the nation’s anti-cor-
ruption laws enacted by Congress and upheld 
by the Supreme Court. The purpose of the 
FEC is not to be a debating society. The role 
of a FEC Commissioner is not to be an advo-
cate. 

Indeed, Mr. Smith fails even to accept the 
fundamental anti-corruption rationale for 
the campaign finance laws—the rationale 
that was at the very heart of the Supreme 
Court’s decision in Buckley v. Valeo, uphold-
ing the constitutionality of the existing 
campaign finance laws, and which was re-
affirmed this year by the Supreme Court in 
Nixon v. Shrink Missouri Government PAC. 
In that case, Justice David Souter, writing 
for the majority, stated ‘‘There is little rea-
son to doubt that sometimes large contribu-
tions will work actual corruption of our po-
litical system, and no reason to question the 
existence of a corresponding suspicion 
among voters.’’ 

Mr. Smith dismisses the rationale by writ-
ing that ‘‘money’s alleged corrupting effects 
are far from proven . . . that portion of 
Buckley that relies on the anti-corruption 
rationale is itself the weakest portion of the 
Buckley opinion—both in its doctrinal foun-
dations and in its empirical ramifications.’’ 

The FECA requires the members of the 
Federal Election Commission shall be chosen 
‘‘on the basis of their experience, integrity, 
impartiality, and good judgment.’’ 2 U.S.C. 
437c(a)(3). While we believe President Clinton 
would have been within precedent to reject 
the recommendation from Senate Majority 
Leader Trent Lott (R–MS) of Mr. Smith’s 
nomination (President Reagan rejected a 
proposed FEC nominee in 1985), the Com-
mittee now has the responsibility to judge 
whether Mr. Smith meets these criteria. 

Mr. Smith is in no way ‘‘impartial’’ about 
the campaign finance laws. He simply does 
not believe in them. 

Mr. Smith’s extreme opposition to the ex-
istence of the federal campaign finance laws, 
and his clearly stated views that they are 
unconstitutional, make him unfit to serve as 
a Commissioner of the FEC. 

Common Cause strongly urges the Com-
mittee to vote against Mr. Smith’s nomina-

tion. A vote to confirm Mr. Smith is a vote 
against campaign finance reform. 

Sincerely, 
SCOTT HARSHBARGER, 

President. 

THE WRONG MAN FOR THE JOB 
(By Fred Wertheimer, President, Democracy 

21) 
Would an individual who believes the na-

tion’s drug laws should be repealed and are 
unconstitutional be appointed to head the 
Drug Enforcement Agency? 

No way. 
Would the United States Senate confirm 

an individual with these views to be the na-
tion’s chief drug law enforcement official? 

Absolutely not. 
Then, what in the world is Bradley Smith’s 

name doing pending before the Senate for 
confirmation to serve as a Commissioner on 
the Federal Election Commission (FEC)? 

Mr. Smith—who has stated that the na-
tion’s campaign finance laws should be re-
pealed and are unconstitutional—was nomi-
nated by President Clinton earlier this 
month to serve on the FEC, the agency re-
sponsible for enforcing the nation’s cam-
paign finance laws. 

That’s the same President Clinton who is a 
self-proclaimed supporter of campaign fi-
nance laws and campaign finance reform. 

The Smith nomination was dictated by 
Senate Republican Majority Leader Trent 
Lott and Senator Mitch McConnell, the lead-
ing Senate defenders of the corrupt cam-
paign finance status quo in Washington, and 
Smith’s two leading advocates for the Com-
mission job. 

President Clinton lamely explained his 
nomination of Smith, a strong opponent of 
federal campaign finance laws, on the 
grounds that he was just following custom in 
ceding to the other major party the ability 
to name three of the six FEC Commissioners. 
In fact, however, when the Republicans held 
the White House, President Reagan had no 
problem rejecting the appointment of an 
FEC nominee of the Democrats that he found 
to be objectionable. 

So what are the potential consequences of 
Clinton’s campaign finance betrayal if the 
Senate confirms Smith to serve on the Com-
mission? 

Here is what Bradley Smith has said about 
the nation’s campaign finance laws: ‘‘[T]he 
most sensible reform is a simple one: repeal 
of the Federal Election Campaign Act 
(FECA).’’ 

And, here is what Mr. Smith’s ‘‘reform’’ 
would accomplish: repeal of the ban on cor-
porate contributions to federal candidates; 
repeal of the ban on labor union contribu-
tions to federal candidates, and repeal of the 
limits on contributions from individuals and 
PACs to federal candidates. 

Mr. Smith’s ‘‘reform’’ also would repeal 
the system for financing our presidential 
elections, the ban on officeholders and can-
didates pocketing campaign contributions 
for their personal use, the ban on cash con-
tributions of more than $100, and various 
other provisions enacted to protect the in-
tegrity of our democracy. 

Mr. Smith also has stated that the federal 
campaign finance law, known as the FECA, 
is ‘‘profoundly undemocratic and profoundly 
at odds with the First Amendment.’’ 

Mr. Smith’s position that the FECA, and 
its contribution limits, are unconstitutional, 
however, is directly contradicted by numer-
ous Supreme Court decisions. 

Just last month, for example, the Supreme 
Court reaffirmed in Nixon v. Shrink Missouri 
Government PAC that contribution limits 
are constitutional. 

The Court cited ‘‘the prevention of corrup-
tion and the appearance of corruption’’ as 

the rationale for upholding contribution lim-
its, a rationale that Smith firmly rejects. 

Justice Souter, writing for six of the nine 
Justices including Chief Justice Rehoquist, 
stated, ‘‘Leave the perception of impropriety 
unanswered and the cynical assumption that 
large donors call the tune could jeopardize 
the willingness of voters to take part in 
democratic governance.’’ 

Mr. Smith, it goes without saying, is enti-
tled to hold and express whatever views and 
philosophy he may have about campaign fi-
nance laws. 

It should also go without saying, however, 
that the American people are entitled to 
have law enforcement officials who believe 
in the validity and constitutionality of the 
laws they are charged to enforce, and who do 
not view these laws with total disdain and 
hostility. 

As The Washington Post noted in an edi-
torial, Smith’s premises ‘‘are contrary to the 
founding premises of the commission on 
which he would serve. He simply does not be-
lieve in the federal election law.’’ 

And, The New York Times wrote in an edi-
torial that Smith’s stated positions ‘‘make 
plain that his agenda as a commission mem-
ber would be a further dismantling of reason-
able campaign limits intended to curb the 
corrupting influence of big money rather 
than serious enforcement of current cam-
paign finance laws.’’ 

Mr. Smith’s nomination is a classic symbol 
of the breakdown in law enforcement that 
has occurred when it comes to the nation’s 
campaign finance laws. Mr. Smith’s con-
firmation to be an FEC Commissioner would 
be an insult to the American people. 

United States Senators should not allow 
this to happen. 

Mr. MCCAIN. Mr. President, I see my 
friend and comrade in arms, Senator 
FEINGOLD. Let me mention what is 
going on not only as far as the fund-
raiser is concerned, but recently we re-
ceived information there will be a 
hearing tomorrow before the Senate 
Judiciary subcommittee and on Thurs-
day before the House Government Re-
form Committee. 

According to a December 9, 1996, memo by 
FBI Director Louis J. Freeh, Mr. Radek 
[head of Justice Office of Public Integrity] 
told Mr. Esposito [who was a deputy director 
of the FBI] he was ‘‘under a lot of pressure 
not to go forward with the investigation,’’ 
and that Ms. Reno’s job ‘‘might hang in the 
balance.’’ The memo said Mr. Freeh met 
with Ms. Reno and personally suggested she 
and Mr. Radek recuse themselves from the 
probe. 

What we are talking about here is a 
situation that, if campaign finance 
laws had been obeyed and enforced, we 
would not be subjected to as a nation; 
that is, disturbing allegations that in-
formation was brought by the FBI, the 
Director of the FBI, Mr. Louis Freeh, 
and by Mr. Charles LaBella, who was 
appointed as the head of the task force 
to investigate these very allegations by 
the Attorney General herself—those 
recommendations were ignored by the 
Attorney General. The recommenda-
tion for the appointment of an inde-
pendent counsel was ignored by the At-
torney General of the United States. A 
recommendation by Mr. Freeh was not 
accepted by the Attorney General of 
the United States and, according to the 
Deputy Director of the FBI, Mr. Radek, 
whose office is described as the Office 
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of Public Integrity in the Justice De-
partment, he said he was ‘‘under a lot 
of pressure not to go forward with the 
investigation’’—I wonder who from— 
and that Ms. Reno’s job ‘‘might hang in 
the balance.’’ 

This is the pernicious effect of a cam-
paign finance system which has run 
amok. That is not confined to the 
Democratic Party. There have been 
abuses on my side as well because this 
system knows no party identification. 
This system knows only the increasing 
avariciousness of a system that has run 
amok. 

We are now about to confirm as one 
of those whose appointment is to en-
force the law someone who is ada-
mantly opposed to the law, believes the 
law is unconstitutional. And we are in 
a situation in America today that, in 
the view of more objective observers 
than I, can only be compared to the 
turn of the century when the robber 
barons of this Nation, through huge 
input of contributions to political cam-
paigns, had basically bought the Amer-
ican Congress. Thanks to the brave and 
courageous efforts of one Theodore 
Roosevelt, joined by millions of other 
like-minded reformers, we brought an 
end to that corruption. 

Now we are about to appoint to that 
body an individual who will not only 
not be opposed, who will not only not 
support trying to clean up this system, 
but will try to remove the last vestiges 
of campaign finance reform law as it 
exists today. All I can say is it is a 5- 
year appointment. He will not be there 
forever. We will have campaign finance 
reform. 

As my colleagues know, I recently 
completed an unsuccessful campaign 
for the nomination of my party for the 
Presidency of the United States. It was 
one of the most rewarding and uplift-
ing experiences of my life. I learned 
many things during that campaign. I 
will not clutter the RECORD with the 
lessons I learned. 

When I began the campaign, I said 
the theme of my campaign would be re-
form. Every political pundit said there 
was no room for reform in the political 
agenda. In hundreds of townhall meet-
ings and thousands of speeches, I said: 
Campaign finance reform is the 
linchpin; if we want to reform edu-
cation, if we want to reform the mili-
tary, if we want to reform the Tax 
Code, if we want to reform the institu-
tions of government, we must get this 
Government out of the hands of the 
special interests and back to the peo-
ple. I believe that message resonated 
then and resonates to this day. 

We are about to appoint an indi-
vidual now in complete contradiction 
to what I believe is strongly the will of 
the people, not only that existing laws 
be enforced but new laws be enacted in 
order to close the loopholes that have 
been created since the passage of the 
1974 law. 

We, in our wisdom, are about to ap-
point an individual who flies in the 
face of everything I learned in my cam-

paign, despite a clear voice from the 
American people, particularly from our 
young, particularly from our young 
citizens to whom, sooner rather than 
later, we will pass the torch of leader-
ship of this Nation, who have become 
cynical and even alienated from the po-
litical process—not without good rea-
son. 

Mr. President, I note the presence of 
the Senator from Vermont. I might say 
to the Senator from Vermont, I had a 
wonderful day in his State long ago, 
where he is well respected and well 
loved by the citizens of his State. I ap-
preciate the opportunity, always, to be 
in lovely Montpelier. I thank him and 
his fellow citizens for all their hospi-
tality. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. Mr. President, I ask 
unanimous consent I be allowed to 
take 7 minutes of the 15 minutes that 
is reserved to the Senator from 
Vermont on the Timothy Dyk nomina-
tion. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MCCAIN. Mr. President, I reserve 
the remainder of my time. 

Mr. LEAHY. Mr. President, while the 
Senator from Arizona is still on the 
floor, I was going to say at the begin-
ning of my remarks, the Vermont press 
showed very clearly how well respected 
the Senator from Arizona is in 
Vermont and how well received he was. 
He was one of the biggest vote getters 
our State has ever had. He did an ex-
tremely good job. He won his party’s 
primary overwhelmingly. In Vermont 
his victory was declared within, I 
think, 5 minutes after the polls closed 
on primary day because the number 
was so overwhelming. 

I say this because, while I was not at 
the convention where he spoke, as he 
can imagine—it was the Republican 
State convention—many of my dear 
friends and supporters were there. 
They told me also how much they re-
spected what the Senator from Arizona 
said, as they had when he had been in 
Burlington earlier in his campaign and 
spoke to an overflow crowd. Montpelier 
is where I was born, so I always watch 
what happens there. I say to my friend 
from Arizona, the calls and e-mails I 
got after his appearance about him 
were all positive. 

Mr. MCCAIN. I thank my colleague. 
NOMINATION OF TIMOTHY B. DYK 

Mr. LEAHY. Mr. President, I am 
pleased that the Senate is finally going 
to vote this week on the confirmation 
of Timothy Dyk. 

A vote on this nominee has been a 
long time coming. He was first nomi-
nated to a vacancy on the Federal Cir-
cuit Court of Appeals in April of 1998— 
over 2 years ago—by some reckonings, 
in the last century. He had a hearing. 
He was reported favorably by the Judi-
ciary Committee of the Senate in Sep-
tember of 1998. His nomination was left 
on the Senate calendar that year with-
out any action and eventually was re-

turned to the President, 2 years ago as 
the 105th Congress adjourned. 

Then Mr. Dyk was renominated in 
January of 1999. He was favorably re-
ported to the Senate floor, again, in 
October of 1999. For the last 7 months, 
this nomination has been waiting on 
the Executive Calendar for Senate ac-
tion. 

Let me just tell you a little bit about 
Timothy Dyk. He has distinguished 
himself with a long career of private 
practice in the District of Columbia. 
From 1964 to 1999, he worked with Wil-
mer, Cutler, and Pickering as an asso-
ciate and then as a partner. Since 1990 
he has been with Jones, Day, Reavis, 
and Pogue as a partner. He has been 
the chair of its issues and appeals sec-
tion. 

He received his undergraduate degree 
in 1958 from Harvard College; his law 
degree from Harvard Law School in 
1961. Following law school, he clerked 
for three U.S. Supreme Court Justices: 
Justices Reed and Burton, and Chief 
Justice Warren. He was also a special 
assistant to the Assistant Attorney 
General in the Tax Division. 

His is a distinguished career. He rep-
resented a wide array of clients, includ-
ing the U.S. Chamber of Commerce, the 
National Association of Manufacturers, 
the National Association of Broad-
casters, the National Trucking Asso-
ciation, and he has the support of a 
wide variety of these organizations. We 
have received strong letters of support 
for him. Here are some of those who 
sent in letters saying let’s get this man 
confirmed: 

The U.S. Chamber of Commerce, the 
American Trucking Association, the 
National Association of Manufacturers, 
the National Association of Broad-
casters, IBM, Gannett, Eastman 
Kodak, Brush Wellman, Rockwell, LTV 
Corporation, SkyTel Telecommuni-
cations, the Lubrizol Corporation, In-
gersoll-Rand, the American Jewish 
Congress, the Anti-Defamation League, 
the American Center for Law and Jus-
tice, and Trinity Broadcasting Net-
work. 

I said many times on the floor that 
we take far too long to confirm good 
people. We are wrong and irresponsible 
to hold people up basically on a whim 
until we feel like bringing up their 
names. Nominees deserve to be treated 
with dignity and dispatch, not delayed 
for 2 or 3 years. Of course, any Senator 
can vote as he or she wants, but let’s 
understand the human aspect. 

When somebody has gone for their 
hearings, when they have been voted 
out of committee, when they are pend-
ing in the Senate, their life is on hold 
until we act. It is unfair, it is unrea-
sonable to tell somebody in a law prac-
tice: The good news is the President 
has nominated you to the Court of Ap-
peals. You will be congratulated by 
your partners, by your clients, and 
then they will say: When are you going 
to be confirmed? If you have to re-
spond: When the Senate gets around to 
it, that is not a good answer. Vote 
somebody up or vote somebody down. 
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This is a man who should have broad, 

strong bipartisan support, just as the 
letters of support show broad, strong 
bipartisan support. 

I am glad that Tim Dyk will be voted 
on for the Federal Circuit. We have 
worked long and hard to get him the 
vote to which he is entitled. I worked 
to have him confirmed in 1998. I worked 
to have him confirmed in 1999. I am 
glad that finally, he will be accorded a 
vote on this long pending nomination. 

He and his entire family have much 
of which to be proud. His legal career 
has been exemplary. He will make a su-
perb judge. 

I know Timothy Dyk. I know him 
and his wife, both of whom have had 
long, distinguished careers in the pri-
vate sector and the public sector. Let’s 
give the country the opportunity to 
have him join the Federal Circuit 
Court of Appeals, just as we did late 
last year with his colleague, Richard 
Linn. It is time for the Senate to con-
firm Timothy Dyk to the Federal Cir-
cuit. 

Mr. President, not seeing anybody on 
the floor, I suggest the absence of a 
quorum and ask unanimous consent 
that it not run against the time of ei-
ther side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. SCHUMER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. Mr. President, I yield 
to myself as much time as I may con-
sume from Senator LEAHY’s time on 
the nomination of Mr. Gerard Lynch to 
become a district court judge for the 
Southern District of New York. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

NOMINATION OF GERARD LYNCH 
Mr. SCHUMER. Mr. President, I 

thank the majority leader and the mi-
nority leader for coming together on 
an agreement that allows for a number 
of vital votes on judicial nominees. I 
also thank Chairman HATCH for, again, 
tending to our judicial needs in my 
State and in so many States, and for 
the fairness with which he has tried to 
move this process forward. 

It is with great pride and pleasure 
that I rise in support of the nomination 
of Gerard Lynch to be district court 
judge for the Southern District of New 
York. At my recommendation, Presi-
dent Clinton nominated Professor 
Lynch to fill a vacant Federal judge-
ship in the Southern District. 

Professor Lynch’s experiences and 
accomplishments as a prosecutor, as a 
private lawyer, as a professor of law, 
and as a public servant make him a su-
perb candidate to be a Federal judge. I 
have never, in my days, seen such high 
recommendations from people from all 
parts of the political spectrum simply 
about this man’s intellect and accom-
plishments. 

Professor Lynch’s background and 
career accomplishments are, frankly, 
staggering. He was born and raised in 
Brooklyn, a place near and dear to my 
heart. He then attended Columbia Col-
lege, where he graduated first in his 
class—a highly competitive school— 
followed by Columbia Law School, 
where he also was No. 1 in his class. 

After law school, he accepted two ju-
dicial clerkships— first, with one of 
New York’s great jurists, Judge Wilfred 
Feinberg of the Second Circuit, and 
then with Justice William Brennan on 
the Supreme Court. He was at the top 
of the legal profession as he went 
through his education and his clerk-
ships. You could not have a better 
record. 

Since that time, he has had a multi-
faceted career, mostly as a prosecutor 
and professor, and that is as impressive 
as any judicial candidate I have seen in 
years. 

Since 1977, he has served as the Paul 
K. Kellner Professor of Law at Colum-
bia Law School, where he teaches 
criminal law and criminal procedure, 
as well as constitutional law and other 
courses. 

He is a leading expert on the Federal 
racketeering laws and has written nu-
merous articles on the subject. He has 
also published articles on other aspects 
of criminal law, constitutional theory, 
and legal ethics. 

Maybe most importantly, he is con-
sidered one of Columbia Law School’s 
outstanding professors, winning a num-
ber of awards for excellence in teaching 
and serving as a guide and mentor to 
countless students over the years. 

Professor Lynch, however, has not 
only been a professor, he also spent 
many years as a Federal prosecutor in 
the Southern District of New York, one 
of the premier U.S. Attorney’s Offices 
in the country. He tried numerous 
cases, including white collar and polit-
ical corruption cases, and eventually 
rose to be the chief of the appellate di-
vision. 

In 1990, after a stint as a professor, he 
was asked to return to that office as 
chief of the Criminal Division under 
U.S. Attorney Otto Obermaier. In that 
capacity, he supervised more than 135 
prosecutors and oversaw all of the of-
fice’s criminal cases. Mr. Obermaier, a 
Republican appointee, handpicked Pro-
fessor Lynch to serve as his lead crimi-
nal prosecutor. I know he has been out-
spoken in support of this nomination, 
and Mr. Obermaier was known as a 
hardnosed, rather conservative pros-
ecutor in the Southern District. 

Professor Lynch has also served as 
counsel to numerous city, State, and 
Federal commissions, and has worked 
with a number of special prosecutors 
investigating public corruption. More-
over, from 1988 to 1990, he served as a 
part-time associate counsel for the Of-
fice of Independent Counsel. 

More recently, Professor Lynch has 
been counsel to a top New York law 
firm, primarily handling white collar 
criminal matters and regulatory mat-

ters, while still maintaining a full 
courseload teaching at Columbia. 

So, intellectually, he is at the top of 
the list. Experience-wise, he has done 
it all. He is also a wonderful, wonderful 
person. He loves Latin and Greek and 
he knows them well. He loves theater, 
art, and ballet. 

Just to let my colleagues know what 
a fine man he is and what an honorable 
man he is, when Gerry went to Colum-
bia College, the Vietnam war was wag-
ing. He came from a working-class 
background and he knew that many of 
his classmates in high school would be 
drafted. He, by being a college student, 
was not eligible for the draft, but he 
thought that was unfair. He thought it 
was unfair that those lucky enough to 
get into college should have special ad-
vantages over working-class young 
men being called for the front line. So 
he refused to pursue an exemption. He 
was not called. But that shows you the 
mettle of the man. 

I will close by admitting that I am 
very excited about the prospect of Pro-
fessor Lynch becoming the next mem-
ber of the Southern District bench. I 
know his wife and his son are proud of 
him, and rightfully so. 

He meets the criteria I have set for 
myself in choosing judges, which are: 

No. 1, excellence. There is no doubt; 
No. 2, moderation. I try to avoid 

judges who are extreme in either case; 
And, No. 3, diversity. While Gerard 

doesn’t quite qualify in that, I think I 
fulfill that in some other nominations. 

Gerard Lynch has the rare combina-
tion of intelligence, practical experi-
ence, judicious temperament, fairness, 
and devotion to hard work that makes 
for truly great judges. He is just what 
the Founding Fathers and all others 
throughout have wanted for a Federal 
judge. All too many people of his quali-
fication don’t ask for and don’t aspire 
to the bench. He does. We should take 
this opportunity and support him 
wholeheartedly. 

I yield to my senior colleague and 
friend from the State of New York, 
Senator MOYNIHAN. Is that the proper 
procedure, Mr. President? Should I 
yield to Senator MOYNIHAN, or should I 
yield my time? 

The PRESIDING OFFICER. Senator 
MOYNIHAN is recognized in his own 
right. 

Mr. MOYNIHAN. How very generous 
of you, Mr. President. 

How kind of my beloved colleague 
and friend. 

I rise with a measure of animus, if I 
may do, sir, this afternoon. I was one 
of those who, with my colleague, intro-
duced Mr. Lynch to the Committee on 
the Judiciary with such very consider-
able pride to have that opportunity. 

My colleague remarked about the 
founders of the Constitution. I will 
speak in just a moment about the Co-
lumbia Law School, which precedes the 
Constitution, which Constitution was 
written in very large measure by a 
graduate of that law school, Alexander 
Hamilton, and whose first large trea-
tise of explanation was written by 
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Chancellor Kent, as he is known, hav-
ing been chancellor of New York State, 
with his commentaries on the laws of 
the United States. 

It is not a small thing to become a 
member of that law faculty. It is a 
large honor carefully reserved for law-
yers of successive generations who note 
history and demand its importance to 
this time. 

We have before us, sir, the nomina-
tion of a great lawyer—I use that care-
fully—who will be a superb judge. 

I think he might have been sur-
prised—we would not have been sur-
prised—that early in life and at an-
other time he might not have chosen 
criminal law as his specialty. But he 
came of age in the bar when that was 
the first problem, singularly so, of the 
Southern District of New York. And he 
went to work at it. 

He was a serious prosecutor, sir, a 
successful one—a relentless one and a 
successful one. I want to say that, sir— 
a successful one. None came into his 
compass charged with a crime that he 
did not prosecute fairly, rigorously, re-
lentlessly, and, in the end, sir, with an 
extraordinary range of success—and I 
defer to my revered colleague—with an 
extraordinary range of success. 

This is a man of whom criminals had 
never heard but, when they appeared in 
court with him, will never forget. This 
man understood that the principles of a 
free society require adherence to law 
with a reverence and respect and, if 
necessary, a measure of fear: Do not 
appear before this judge with the bur-
den of guilt or you shall be found 
guilty. 

He has a range of intellectual pur-
suits. Ought not a member of the 
school of law that taught Alexander 
Hamilton and graced by Chancellor 
Kent and his great success—ought not 
there be such a range? Ought he not be 
able to entertain alternative ideas, ex-
amine them, and consider the possibili-
ties? 

We have, sir, a wonderful symbol—I 
do not know in my ignorance whether 
it is from Greece or Rome—of Justice 
blindfolded, holding up a scale and 
weighing the evidence. He has done 
that in a great range of professional ar-
ticles. He has done that in a long ca-
reer of prosecution. And he has consid-
ered alternatives and made judgments 
because he is by nature a judge. He has 
been in the pits where judges have to 
make determinations from whatever is 
presented to them as evidence. And he 
knows the process. 

He graduated summa cum laude from 
Columbia Law School. He clerked for 
Judge Feinberg on the Second Circuit 
Court of Appeals —the Second Circuit, 
sir, the mother court, we should say— 
and for Justice Brennan on the Su-
preme Court. Over the past 23 years, he 
has won award upon award, including 
the University-wide President’s Award 
for Outstanding Teaching in 1997. He is 
nationally known as a criminal law ex-
pert, for his writings, and particularly 
his writings on racketeering law. 

I come before the Senate to say there 
has not been a finer judge proposed by 
the Senate Committee on the Judici-
ary. We are honored to have him before 
the Senate. I prayerfully hope none of 
us ever appear before him. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that I be allowed to 
use my time on two judicial nomina-
tions. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SESSIONS. Mr. President, I have 
great respect for Senator MOYNIHAN 
and Senator SCHUMER. I know they 
have great affection and admiration for 
Mr. Lynch. In no way do I question his 
integrity. I do not question his legal 
ability. He is certainly a scholar and a 
person of intellect. 

Except for two leaves of absence, he 
has been a law professor. The old rule 
must apply: The A students become 
professors; B students, judges; and C 
students make the money. Regardless, 
he has been a professor, worked on a 
few cases, and spent several years with 
the U.S. Attorney’s Office prosecuting 
cases. By all accounts, he is a man of 
good personal character. 

The problem I have with this nomi-
nation is that I have come to believe 
from his writing that he is, indeed, a 
judge who is an activist. There is only 
one opportunity for the people of this 
country to confront the question as to 
whether or not an individual nomi-
nated to be a judge will obtain a life-
time appointment. That is our role 
under the Constitution, to advise and 
consent to nominations of the Presi-
dent. The President has nominated Mr. 
Lynch. I think it is our duty, if we are 
not to be a potted plant or rubber 
stamp his record, his skill, his back-
ground, his philosophy, and see if we 
want to authorize him, for the rest of 
his life, to preside over cases, to inter-
pret the law, to interpret the Constitu-
tion, and make major decisions in that 
regard. That is our question: Do we 
want to do that? 

It would be bad to impose upon the 
people of New York or any other State 
any person who is not clearly com-
mitted to the judicial role. The judicial 
role is that a judge should require him-
self to follow the Constitution of the 
United States and the laws duly passed 
by the Congress of the United States. 
The Constitution is a contract. It was 
an instrument of agreement between 
the American people and the govern-
ment when they formed it. They gave 
to the government certain limited pow-
ers. They reserved for themselves and 
for the States other powers. That is a 
fundamental principle. 

I think our courts in recent years 
have done a little better. At one point, 
they were exceedingly activist. The 
leader of that activism crusade in the 
Federal courts was none other than 
Justice Brennan for whom Mr. Lynch 
clerked. Subsequent to that, he has 
written in the Columbia Law Review 
on two separate occasions. The Colum-
bia Law Review is a prestigious law re-

view and the Columbia Law School is a 
prestigious law school. One does not 
write for the Columbia Law Review 
without giving careful thought to each 
and every word he utilizes in that law 
review, even more so if he is a professor 
at that school. 

In the course of writing these arti-
cles, Mr. Lynch made some statements 
that I think represent very serious in-
dications of his philosophy and his 
willingness to be bound by the law and 
the Constitution as a judge. Take, for 
example, this 1984 article, ‘‘Constitu-
tional Law as Moral Philosophy’’: 

The Supreme Court, because it is free of 
immediate political pressures of the sort 
that press on those who must face the voters, 
is better placed to decide whether a proposed 
course of action that meets short-term polit-
ical objectives is consistent with the funda-
mental moral values to which our society 
considers itself pledged. 

That is a very risky, dangerous state-
ment, a carefully written statement, 
words Mr. Lynch chose carefully. He 
says the Supreme Court, because it 
doesn’t have to answer to the Amer-
ican people in elections, is better 
placed to decide a proposed course of 
action that meets short-term political 
objectives and is consistent with moral 
values which our society considers 
itself bound. 

Our Constitution is deeply rooted in 
our moral order and heritage, but our 
Constitution is a contract; our Con-
stitution is an agreement with the peo-
ple. It has specific ideas and require-
ments in it that I expect a judge to 
abide by. 

To show the danger in this philos-
ophy, let me share the example of the 
death penalty. The eighth amendment 
prohibits cruel and unusual punish-
ment. Justice Brennan, for whom Mr. 
Lynch clerked, declared that the death 
penalty was cruel and unusual and 
therefore it violates the eighth amend-
ment to the Constitution. 

I suggest that is bizarre because at 
the time the Constitution was adopted, 
every State had a death penalty. There 
are six or more references within the 
very document itself, the Constitution, 
to a death penalty. Yet he feels it vio-
lates some sort of contemporary stand-
ards of morality. Justice Brennan used 
his lifetime appointment as a judge to 
dissent on every single death penalty 
case, saying it violates the Constitu-
tion, while the Constitution con-
templates and says you can take life 
with due process in several different 
places. 

That is judicial activism. 
Mr. SCHUMER. Will the Senator 

yield? I am happy to yield to him some 
of my time. 

I ask my colleague if he was aware 
that Professor Lynch is for the death 
penalty. In fact, he was questioned by 
Senator THURMOND, on our committee. 
I will read the question for the RECORD: 

Do you have any personal objection to the 
death penalty that would cause you to be re-
luctant to oppose or uphold the death sen-
tence? 

And Professor Lynch answered: 
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No, Mr. Chairman. 

So I submit to my friend that, while 
Justice Brennan may have had a more 
broad—I tend to agree with my col-
league. I am for the death penalty my-
self, but I tend to agree with my col-
league on that issue. That is not Pro-
fessor Lynch’s philosophy. In fact, 
when one becomes a Clerk for the Su-
preme Court, high honor that it is, you 
are chosen simply on your scholastic 
ability, not on your ideology. I thank 
the Senator for yielding and letting me 
add that to the record. 

Mr. SESSIONS. Mr. President, I 
think Senator SCHUMER raises a good 
point. I never said he opposed the death 
penalty. What I was trying to point out 
is that judges, if they desire to impose 
their fundamental moral values on peo-
ple when they don’t get elected, can 
end up doing things like Justice Bren-
nan did, for which, certainly, Mr. 
Lynch admires him. 

I have another quote I think is even 
more clear, a more clear indication of 
Mr. Lynch’s willingness to utilize per-
sonal opinions—justifying judges who 
want to use personal opinions instead 
of interpreting the law. He was talking 
about Justice Brennan. This was in 
1997, just a few years ago: 

Justice Brennan’s belief that the Constitu-
tion must be given meaning for the present 
seems to me a simple necessity; his long and 
untiring labor to articulate the principles of 
fairness, liberty, and equality found in the 
Constitution— 

Fairness, liberty, and equality sound 
a little bit like the French Revolution, 
words they used to chop off a lot of 
people’s heads. Our Constitution is a 
document of restraint. But: 

. . . in the way that he believed made most 
sense today. 

Justice Brennan’s belief that the 
Constitution must be given: 

. . . meaning for the present in the way he 
believed made most sense today seems far 
more honest and honorable than the pretense 
that the meaning of those principles can be 
found in 18th- or 19th-century dictionaries. 

In the course of my time on the Judi-
ciary Committee, I have voted for well 
over 90 percent of the nominees, I sup-
pose, that the President has submitted. 
This Senate has confirmed a large 
number of them. I suggest that this 
may be the most dramatic example of 
any nominee that we have had, that 
they have explicitly stated that a judge 
has the ability to ignore the meaning 
of the words that were put in the Con-
stitution. In other words, he doesn’t 
have to use the dictionary definition of 
words. He doesn’t have to use dic-
tionary definitions of words. He just 
goes to whatever the meaning of ‘‘is,’’ 
is, I suppose. 

In other words, there is no constraint 
on a judge who will not adhere to the 
words himself and admit that he needs 
to be bound by the plain words in a 
statute or our Constitution. He puts 
down the philosophy that a judge has 
to show restraint. Even if he did not 
like the constitutional provision, even 
if he or she did not like the statute in-

volved, he would be bound to enforce it. 
It is a fundamental matter of great im-
portance. 

Just as Professor VanAlstyn, speak-
ing at a Federal court conference a 
number of years ago, said: 

It is absolutely critical that we enforce 
this Constitution, the one that we have, the 
good and bad parts of it. 

That is what law is all about, en-
forcement of law that is written. With-
out it, we do not have justice. Pro-
fessor VanAlstyn says you do not re-
spect the Constitution if you don’t en-
force its plain meaning. You say the 
Constitution is great; it is a living doc-
ument. It is not; it is on paper. It is not 
living; it doesn’t breathe. It is a con-
tract with the people of America about 
how they are going to give power to 
people who govern them. It is a limited 
grant of power to the people who gov-
ern them. 

I will say this. That is another dra-
matic statement of a judge’s ability, 
according to Mr. Lynch, to redefine 
meanings of words and to line up con-
temporary events, as of today, so he 
can impose a ruling on the people that 
he believes is just and fitting with 
community standards and moral decen-
cies and things of that nature. That is 
a very dangerous philosophy. It is not 
the philosophy of the mainstream law 
in America today. 

It was advocated by and probably 
reached its high-water mark under Jus-
tice Brennan when he tried to declare 
the death penalty to be in violation of 
the U.S. Constitution, when the Con-
stitution provided for the death pen-
alty. That is big-time stuff, when a 
Justice on the Supreme Court is pre-
pared to say something like that and 
dissented on every single death penalty 
case based on that theory. 

I suggest Mr. Lynch is a brilliant 
lawyer, a man of great skill, a lawyer/ 
professor, and he knows what he means 
and he said what he meant when he 
wrote that. What else can we think? If 
that is so, then I believe we cannot be 
sure, Members of this Senate, that he 
would consider himself bound by the 
plain meaning of words, of statutes 
passed by this body or even more sig-
nificant, not consider himself bound by 
the Constitution itself that was rati-
fied by the American people to protect 
their liberties. 

Remember, when we have a judge 
who believes in activism, it is at its 
most fundamental an antidemocratic 
act. It is an act that goes against de-
mocracy because we have a lifetime-ap-
pointed judge whose salary cannot be 
cut so long as he lives. He can stay on 
that bench as long as he lives. He is as-
serting for himself or herself the right 
to declare what he or she thinks is ap-
propriate today. ‘‘It may not have been 
what they thought when they wrote 
that old Constitution, but things have 
changed today. I think today the death 
penalty is unconstitutional.’’ That 
kind of philosophy is a danger. It dis-
respects the Constitution. It under-
mines the Constitution and undermines 
democracy. 

I wish I would be able to support Mr. 
Lynch. I supported the overwhelming 
majority of the nominees, some of 
them maybe even more liberal than 
Mr. Lynch, but I haven’t had anything 
to indicate that or I would have prob-
ably opposed them. Some I have. 

This document, these law review ar-
ticles are extraordinarily troubling to 
me. I do not think it is a minor point. 
I think it is a big point. I know the 
Senator from New York, both Senators 
from New York, think highly of Mr. 
Lynch and I respect that. But based on 
what I have observed, I believe his 
written remarks indicate he is unwill-
ing to be bound by the law. Therefore 
we should not impose him on the peo-
ple of New York and the United States. 

I see the Senator from New York 
might want to comment on that before 
I go to the next nominee? I have one 
more nominee I would like to comment 
on. 

Mr. SCHUMER. Yes, Mr. President. 
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Mr. President, I 

thank my friend from Alabama for his 
heartfelt remarks. I understand the 
passion from which he comes and, 
while I do not agree with him com-
pletely, as those on my judicial panel 
will tell him, one of the things I always 
cross-examine them about is, Is this 
person going to go off and make their 
own law? Because I do not like that ei-
ther. As I said, my three watchwords in 
appointing judges in my first year, and 
I think I have lived up to them with 
every nominee, are: Excellence, mod-
eration, and diversity. 

Let me just say I think Judge Lynch 
is clearly a moderate and he clearly is 
not the kind of activist that my good 
friend from Alabama is saying. In fact, 
he has criticized Justice Brennan for 
being ‘‘activist’’ in some of his inter-
views. Judge Posner noted the same 
about Judge lynch. Judge Posner is 
someone who probably agrees with the 
Senator from Alabama more than he 
agrees with the Senator from New 
York. 

But the two quotes there that my 
friend from Alabama cited are snippets 
of articles. Two paragraphs later Pro-
fessor Lynch expostulates further and 
greatly narrows what he has said here. 
Let me read a quote from the first arti-
cle. I think it is important the record 
have it for the edification of my good 
friend from Alabama. 

Admittedly, Professor Lynch is a 
professor. He has written a lot more 
than a lot of the other judges and, 
given as many writings as he has, I 
guess you could take two paragraphs 
and say: This man is a judicial activist. 

If you look at the entire warp and 
woof of his work, as well as what he ac-
tually meant even in the two para-
graphs my good friend from Alabama 
has mentioned, I think the Senator is 
not correctly stating Professor Lynch’s 
view. 

I will read a paragraph from the same 
article from which the previous quote 

VerDate Mar 15 2010 23:58 May 13, 2014 Jkt 081600 PO 00000 Frm 00035 Fmt 4624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2000-SENATE-REC-FILES\S23MY0.REC Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATES4276 May 23, 2000 
the Senator from Alabama had men-
tioned appears. This is what Professor 
Lynch says a few paragraphs later: 

It is the text itself that embodies and de-
fines what has been agreed on. What survived 
the rigorous ratification process to become 
fundamental law, after all, was not what 
Madison or Bingham believed in his heart, or 
even what they said on the floor of the Con-
vention or the House, but rather what was 
contained in the text of the ratified provi-
sion. Thus, the text is not merely evidence 
from which the mind of the (perhaps partly 
mythological) lawgiver should be deduced; 
rather, the text is the definitive expression 
of what was legislated. 

I will repeat that again for my col-
league from Alabama: 

. . . the text is the definitive expression of 
what was legislated. 

That is hardly the writing of some-
body who wants to go far, far afield. As 
I mentioned, the example my good 
friend from Alabama keeps hearkening 
back to is the death penalty and the 
way Justice Brennan interpreted it. If 
Professor Lynch agreed with that, I 
would say the Senator from Alabama 
had a point, but he explicitly disagrees 
and has criticized Justice Brennan as 
being too active. 

The second quote Senator SESSIONS 
focuses on, the quote before us on the 
chart, comes from a tribute to the 
memory of Justice Brennan that Pro-
fessor Lynch, who clerked for Justice 
Brennan after graduating from law 
school, wrote in 1997. Again, in the con-
text of the whole essay, Professor 
Lynch’s point is noncontroversial. He 
is writing here about what a judge is to 
do when the broad language in the Con-
stitution does not speak to a modern- 
day issue. We are not talking about ex-
panding but interpreting the spirit of 
the Constitution. 

I say to my colleague from Alabama, 
when the fourth amendment speaks of 
unreasonable searches and seizures and 
says nothing about wiretaps of tele-
phones or the Internet, it does not 
mean the judges are unable to inter-
pret what search and seizure means in 
the context of telephones or wiretaps. 
That is all Professor Lynch is saying. 

He is saying judges must look at the 
text and the values underlying the text 
and interpret both in light of develop-
ments of the present. Do not expand 
what unreasonable searches and sei-
zures are, rather interpret them in 
light of new changes in technologies, 
such as telephones. Otherwise, the Con-
stitution—and I am sure my colleague 
from Alabama can admit this—would 
be largely irrelevant to today’s legal 
problems. 

Moreover, Professor Lynch was asked 
at his nomination hearing about this 
article by Senator THURMOND. Here is 
what he said. His response was un-
equivocal: 

I believe, Mr. Chairman, that the starting 
place in interpreting the Constitution is 
with the language of the document. As with 
the legislation passed by the Congress, it is 
the wording of the Constitution that was 
ratified by the people and that constitutes 
the binding contract under which our gov-
ernment is created. 

In attempting to understand that lan-
guage, it is most important to look to the 
original intent of those who wrote it and the 
context in which it was written. 

It seems to me, and I did not realize 
it until I read this paragraph again, 
those are the exact words my good 
friend from Alabama mentioned as his 
views of what the Constitution is all 
about: Not some document that ex-
pands at the whim, wishes, or ideology 
of the judge but rather a written con-
tract, words, black and white with the 
American people. Judge Lynch—I do 
not want to presume anything here, 
particularly in this Chamber—Pro-
fessor Lynch makes, in fact, the same 
point that my good friend from Ala-
bama did. 

The PRESIDING OFFICER. The time 
of the proponents of the nomination 
has expired. 

Mr. SCHUMER. Mr. President, I ask 
unanimous consent that 1 additional 
minute of Senator LEAHY’s time on an-
other judge where there is not going to 
be any contest or discussion be given 
to me. I am not expanding the time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. I thank Senator 
LEAHY in absentia for allowing me to 
do that. I hope he is not upset. 

It is certainly the prerogative of my 
good friend from Alabama to interpret 
snatches of text from book reviews and 
tributes to conclude that maybe Pro-
fessor Lynch has a judicial philosophy 
with which he disagrees, but this is the 
definitive and current statement on 
the issue by the nominee, and I think 
it prevails. 

In conclusion, if Professor Lynch is 
confirmed, I believe Senator SESSIONS 
and I—and I have enjoyed working with 
him on so many issues—will look back 
5 or 10 years and both approve of the 
work Judge Lynch has done, admire his 
faithfulness to the words of a document 
we both regard as sacred—and I believe 
he does as well—the Constitution, a 
document we are all sworn to uphold. I 
yield back any time and thank my col-
league for the dialog and for making us 
think and explore as he always does. 

The PRESIDING OFFICER. The Sen-
ator from Alabama. 

Mr. SESSIONS. What is the time left 
on the Lynch nomination? 

The PRESIDING OFFICER. The Sen-
ator from Alabama has 4 minutes. 

Mr. SESSIONS. Mr. President, I note 
that Mr. Lynch’s words are pretty ex-
plicit and leave little doubt. I am 
pleased to see before his hearing—talk 
about a death-bed conversion. His tes-
timony sounds somewhat improved 
over the language here, but it does con-
cern me when he dismisses concepts 
such as actually looking at diction-
aries that refer to the time of the peo-
ple who wrote the document and review 
words to see what they actually were 
intended to mean. 

That is what a judge really ought to 
do, and Mr. Lynch dismisses that al-
most with contempt. We have to con-
sider it awfully dangerous when a judge 

feels the principles of the Constitution 
of liberty, equality, and fairness are in 
the Constitution when that phrase is 
really not in the Constitution, and the 
danger of those words are they are 
great ideals, but they are general; they 
have no definitiveness, and they give a 
platform for a judge to leap off into dif-
ferent issues about which he may per-
sonally feel deeply and simply do so on 
the basis that it is fair or it is a ques-
tion of equality: This is fairness so I 
will just rule this way. 

We have preserved our Nation well by 
insisting that our judiciary remain 
faithful to the plain and simple words 
of the Constitution and the statutes in-
volved. 

NOMINATION OF TIMOTHY B. DYK 
Mr. SESSIONS. Mr. President, I will 

use what time I have remaining on the 
Lynch nomination for the Dyk nomina-
tion, and I will yield the floor to Sen-
ator SMITH who wants to speak. 

Mr. Dyk has been nominated to the 
Federal circuit here in Washington. 
Mr. Dyk is a good lawyer, apparently 
with a good academic background, and 
has certain skills and abilities that I 
certainly do not dispute. I do not have 
anything against him personally, but I 
do have serious concerns about this 
court. I do not believe we need another 
judge on this court. 

The Federal circuit is a court of lim-
ited jurisdiction. It handles patent 
cases and Merit Systems Protection 
Board cases, certain international 
trade cases, and certain interlocutory 
orders from district courts. It is a spe-
cialized court and does not get involved 
in too many generalized cases. 

We have analyzed the caseload of this 
circuit. I serve on the Administrative 
Oversight and Courts Subcommittee of 
the Senate Judiciary Committee with 
Senator CHUCK GRASSLEY, who is chair-
man. I have been a practicing pros-
ecutor for 15 years in Federal court be-
fore Federal judges; that is where I 
spent my career. I know certain judges 
are overwhelmed with work, and I have 
observed others who may not be as 
overwhelmed with work. 

I will go over some numbers that in-
dicate to me without doubt that this 
circuit is the least worked circuit in 
America. It does not need another 
judge, and I will share this concept 
with fellow Members of the Senate. 

They handle appeals in the Federal 
Circuit, appeals from other court cases 
and boards. In 1995, there were 1,847 ap-
peals filed in the Federal Circuit. Four 
years later, in 1999, that number had 
fallen to 1,543 appeals, a 16-percent de-
cline in cases filed. 

Another way to look at the circuit is 
how many cases are terminated per 
judge. The Administrative Office of 
Courts provides a large statistical re-
port. They analyze, by weighted case 
factors, judges and cases by circuits 
and districts and so forth. It is a bound 
volume. They report every year. The 
numbers are not to be argued with. 

The Federal Circuit has by far the 
lowest number of dispositions per 

VerDate Mar 15 2010 23:58 May 13, 2014 Jkt 081600 PO 00000 Frm 00036 Fmt 4624 Sfmt 0634 J:\ODA425\1997-2008-FILES-4-SS-PROJECT\2000-SENATE-REC-FILES\S23MY0.REC Sm
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S4277 May 23, 2000 
judge. The Federal Circuit has 141 cases 
per judge terminated. There are 11 
judges now on that circuit. As a matter 
of fact, those 141 cases were when the 
court had 10 judges. We now have 11 
judges on that court, and we are talk-
ing about adding Mr. Dyk, who would 
be the 12th judge on that court, to take 
the numbers down even further. 

The next closest circuit is a circuit 
that is also overstaffed—the D.C. Cir-
cuit. I have opposed nominees to the 
D.C. Circuit in Washington. Oddly 
enough, both the circuits that I believe 
are overstaffed and underworked are 
located in this city. The average case 
dispositions for a circuit judge in 
America are more than double that. 
Let me provide some examples. 

The Third Circuit average number of 
terminations per judge is 312; the 
Fourth Circuit, 545; the Fifth Circuit, 
668—that is four times what the Fed-
eral Circuit does—the Seventh Circuit, 
352; Eighth Circuit, 440; Ninth Circuit, 
455, the Tenth Circuit, 350; the Elev-
enth Circuit—my circuit, Florida, Ala-
bama, and Georgia—820 cases, com-
pared to 141. That is six times as many 
cases per judge in the Eleventh Circuit 
as in the Federal Circuit. 

The taxpayers of this country need to 
give thought to whether or not we need 
to add a judge to this circuit. It is pret-
ty obvious we ought to consider that. 
Terminations per judge on the Federal 
Circuit represent only 17 percent of the 
cases terminated by a judge on the 
Eleventh Circuit. 

Senator GRASSLEY issued a report on 
March 30, 1999, ‘‘On the Appropriate Al-
location of Judgeships in the United 
States Court of Appeals.’’ The report 
assessed the need to fill one vacancy on 
the Federal Circuit. The court already 
had 11 active judges of the 12 author-
ized. 

The Federal Circuit also had five sen-
ior judges at that time. Senior judges 
contribute a lot to the workload. That 
is a pretty high number. Almost half as 
many judges are senior judges who 
come in on a less-work level. They 
don’t handle the most important en 
banc cases, but they participate in 
drafting opinions. They have law 
clerks. Many of them do almost as 
many cases as an active judge. So they 
have five senior status judges. Maybe it 
is down to four now, but at that time 
there were five senior judges. 

The Grassley report states: 
In fact, the current status of the circuit 

actually supports the argument that the 
court could do its job with a smaller com-
plement of 11 judges. As such, the case has 
not yet been made that the current vacancy 
should be filled. 

That remains true today. The Fed-
eral circuit has 11 active judges now 
and 4 senior judges. 

On the issue of the cost of a judge-
ship, people ask, how much does it cost 
to add another judge? Just add a judge 
and pay his salary, $140,000, $150,000 a 
year? That is not too bad. However, the 
actual cost of a Federal judge is $1 mil-
lion annually. They have two, three 

law clerks, secretaries, office space, li-
braries, computers, travel budgets, and 
everything that goes with being a Fed-
eral appellate judge. It is an expensive 
process. That number is a legitimate 
number, 1 million bucks. 

We have judges in this country who 
are working night and day, but this 
circuit is not one of them. Before we do 
not fill some of those vacancies, before 
we do not add new judges to some of 
those districts—and it is not that 
many, but some are really over-
worked—we ought to think about 
whether we ought to continue a judge 
where we don’t need one. 

The Grassley report also dealt with 
the problem of having more judges 
than you need, sort of a collegiality 
question. The report said: 

Judge Tjoflat [chief judge at the Eleventh 
Circuit at one time] testified that some 
scholars maintain that a ‘‘perfect’’ appellate 
court size is about 7 to 9 judges, and when a 
court reaches 10 or 11 judges, ‘‘you have an 
exponential increase in the tension on the 
court of the ability of the law not to be cer-
tain.’’ Judges claimed that there is a marked 
decrease in collegiality when the appeals 
court is staffed with more than 11 or 12 
judges. Chief Judge Posner of the Seventh 
Circuit thought that with 11 judges, the Sev-
enth Circuit was ‘‘at the limit of what a 
court ought to be’’ in terms of size. 

The Seventh Circuit had more than 
twice as many cases per judge as the 
Federal Circuit does today. 

The Grassley report further stated 
there is a consistency cost with ex-
panding courts: 

Not only is there a loss in collegiality the 
larger a court becomes, there is also an in-
crease in work required by the judges to 
maintain consistency in the law. Judge 
Wilkinson felt that more judges would not 
lighten the burdens of a court, but would ac-
tually aggravate these burdens further. 

The Federal Circuit, to which this 
judge would like to be appointed—and 
it would be a good position to draw 
that big Federal judicial salary and 
have the lowest caseload in America 
—has the lowest terminations per 
judge of any circuit court of appeals. It 
has a 16-percent decrease in overall 
caseload, with a clear recommendation 
from the Grassley subcommittee report 
that there is not a need to add another 
judge to this circuit. 

I suggest that we not approve this 
judge, not because he is not a good per-
son but because we don’t need to bur-
den the taxpayers with $1 million a 
year for the rest of his life to serve on 
a court that doesn’t need another 
judge. In fact, they could probably get 
by with two or three fewer judges than 
they have right now and still have the 
lowest caseload per judge in America. 

We don’t have money to throw away. 
People act as though a million dollars 
isn’t much money. A million dollars is 
a lot of money where I came from. I 
think we ought to look at that and put 
our money where we have to have some 
judges. There are some of those areas. 

I thank the Chair for the time to ex-
press my thoughts on the Dyk matter 
and yield the remainder of my time to 
Senator SMITH from New Hampshire. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

The PRESIDING OFFICER. Nineteen 
minutes remain for the Senator from 
Alabama. Fifteen additional minutes 
are under the control of the Senator 
from Utah. 

Mr. SMITH of New Hampshire. Mr. 
President, I rise today in opposition to 
the nominations of both Mr. Dyk and 
Mr. Lynch. But I also rise to briefly 
discuss the role of the Senate in judi-
cial nominations, the issue of advice 
and consent. What is the appropriate 
role for the Senate? Should we be out 
here opposing nominations? You can be 
criticized for it because they say: Well, 
the President is in the other party; 
therefore, every time you oppose a 
nomination, it is for political reasons. 

The truth is, by either voting for or 
not asking for a recorded vote, I have 
allowed many Clinton nominees to 
move forward. But I think we have an 
obligation under the advise and con-
sent clause of the Constitution that if 
we don’t think the judge is qualified to 
be on the Court, or perhaps he or she is 
too much of an activist and not really 
upholding the Constitution as it was 
written, then I think we have an obli-
gation to say that. 

It is with some reluctance I must do 
that. That is my view. When I say 
‘‘qualified,’’ we don’t merely look at 
the educational background of the 
nominee or to the employment history 
to understand qualifications. I am 
more interested in the judicial philos-
ophy: Is this nominee going to be an 
activist judge for one issue or another? 
Whether conservative or liberal, is that 
the purpose of a judge—to go on the 
Court and be an activist for some par-
ticular issue—or is it more appropriate 
for the judge to go on the Court and be 
an activist for the Constitution of the 
United States and interpret that Con-
stitution correctly? The latter is what 
I believe is the appropriate thing to do. 

As a member of the Judiciary Com-
mittee, I have searched through many 
of the nominees this President has sent 
forward. I must say I am shocked at 
the amount of judicial activists. We 
have had some great clashes in this 
body on Presidential nominees for the 
Court—Robert Bork, to name one, and 
Clarence Thomas was another. It seems 
that when the liberal side of the aisle 
goes after a judge, it is always appro-
priate, but if we go after a judge be-
cause we think he or she is too far to 
the left in terms of activism, then, of 
course, it is wrong. 

But article II, section 2, of the Con-
stitution states that the President 
‘‘shall nominate, and by and with the 
Advice and Consent of the Senate, shall 
appoint Ambassadors, other public 
Ministers and Consuls, Judges of the 
Supreme Court, and all other Officers 
of the United States, whose Appoint-
ments are not herein otherwise pro-
vided for, and which shall be estab-
lished by Law.’’ That means the lower 
courts, to put it in simple terms. 

The Senate is not a rubber stamp for 
any nomination, nor should it be. We 
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have a right to speak out, and I specifi-
cally, along with Senator SESSIONS, 
asked for a recorded vote in the case of 
Mr. Dyk and Mr. Lynch because I be-
lieve the Senate should go on record. 
Sometimes if the nominees are not 
controversial but simply share a dif-
ferent philosophical view from mine 
and are not activist, and based on their 
background I believe they will look at 
the Constitution as fairly as possible, 
in an objective manner, I don’t object 
to those nominees. 

I don’t expect President Clinton to 
appoint a judge I might appoint. I re-
spect that, and I understand that. That 
is not the reason for the advise and 
consent clause, to simply disapprove 
every single nominee because you dis-
agree with the President’s politics. 

The framers of our Constitution set-
tled on a judicial selection process that 
would involve both the Senate and the 
President. Remember, these are life-
time appointments. There is no going 
back, unless some horrible thing hap-
pens in terms of malfeasance, where 
the judge is impeached. But for the 
most part, a judicial appointment is 
lifetime. A Federal judge is a Federal 
judge for life. So if a few of us come 
down to the Senate floor, as Senator 
SESSIONS and I have done, and talk 
about these nominees, I don’t think 
that is so bad. They are appointed for 
life. So if we have concerns, I think 
they should be raised. That is legiti-
mate on either side of the aisle. 

Nominees who are a danger to the 
separation of powers, who have shown 
evidence of legislating from the bench, 
those are the kinds of nominees to 
whom I am opposed. I am not opposed 
to nominees based on a President’s po-
litical philosophy. I am opposed to 
nominees who have shown evidence of 
legislating from the bench. That is a 
very important point to make. 

I might also say, before discussing 
specifically the two nominees just for a 
moment, that there is some irony in 
this debate today because this is the 
first time nominations have come be-
fore the Senate for a vote since the 
President of the United States has been 
recommended for disbarment as an at-
torney by the State of Arkansas. Now, 
I don’t know if that has happened in 
American history before. I don’t be-
lieve so. So I think I am correct in say-
ing this is the first time in American 
history that a sitting President has 
been recommended for disbarment 
from the State he came from, and then 
that same President is submitting 
nominees to the courts in our land. 

I do not mean to imply anything by 
this in terms of the qualifications of 
the nominees, about their conduct in 
office or anything such as that. That is 
not the intention. The intention here is 
to point out that it is somewhat ironic 
that a man who showed total disregard 
for the law, according to the law in the 
State of Arkansas, would now be send-
ing judges up to the Senate for ap-
proval. So I bring this to the attention 
of my colleagues because it is the first 

time in American history this has ever 
happened. We are standing here in 
judgment of people who are appointed 
by a President who has been rec-
ommended for disbarment. 

The Arkansas bar, as you know, a 
day or so ago recommended this. A 
committee of the Arkansas Supreme 
Court recommended this past Monday 
that the President be disbarred because 
of ‘‘serious misconduct’’ in the Paula 
Jones sexual harassment case. A ma-
jority of the panelists who met Friday 
to consider two complaints against the 
President found that the President 
should be disciplined for false testi-
mony about his relationship with 
Monica Lewinsky, the Arkansas Su-
preme Court said. He was, indeed, fined 
by another judge from Arkansas for 
lying under oath. 

So it is ironic we are debating the 
qualifications of many fine jurists, 
frankly, before us today, and in the 
newspapers we read about how our 
President is facing disbarment. So it is 
a unique situation we face here and one 
I want everybody to understand. 

We break a lot of ground here. We do 
a lot of things that have never been 
done before. We had an impeachment 
trial in the Senate a few months ago. 
The Senate, in its infinite wisdom, said 
the President was not guilty, but the 
Arkansas bar said otherwise. So it is a 
very interesting twist of fate that now 
nominees are being sent to the Senate 
by a man who is recommended for dis-
barment, and probably will be dis-
barred, from the practice of law in the 
State of Arkansas. 

Let me conclude on a couple of points 
on the nominees. I have spent a lot of 
time on the nomination of Timothy 
Dyk, and I am very much opposed to 
Mr. Dyk being a District Judge for the 
U.S. Circuit Court of Appeals for the 
Federal Circuit. Some of the material I 
looked at I am not going to go into on 
the Senate floor. But a couple of things 
in which Mr. Dyk was involved con-
cerned me. 

In a Washington Post article appear-
ing in May of 1984, the Post reported 
that Timothy Dyk ‘‘agreed to work for 
free for the anti-censorship lobby, Peo-
ple for the American Way, to sue the 
Texas Board of Education over the 
board’s 10-year-old rule that evolution 
be taught as ‘‘only one of several expla-
nations of the origins of mankind.’’ 

People for the American Way is pret-
ty much a liberal activist, anti-Chris-
tian group that seeks to rid public edu-
cation of any mention of God at all in 
its educational language and lit-
erature, or in schools. 

The president for the People for the 
American Way, Ralph G. Neas, spoke in 
January of 1999 about his vision of the 
People for the American Way. Listen 
to what he said because you have to re-
member that Mr. Dyk worked for them 
pro bono, for nothing. Mr. Neas said: 

As you may know, People for the American 
Way has always carefully monitored the rad-
ical religious right and its political allies. 

Mr. Neas believes that most if not all 
Republicans are members of the ‘‘rad-
ical right.’’ 

He further said: 
The effort by some elements of the con-

servative religious and political movements 
to undermine support for public education 
goes back decades before Phyllis Schlafly 
and Gary Bauer and Pat Robertson came on 
the scene, before the days of the Heritage 
Foundation, back before Newt Gingrich and 
the Contract with America. 

As you can see by his comments, 
People for the American Way is now 
and has always been an anti-Christian, 
anti-conservative organization. 

He continues by attacking ORRIN 
HATCH, Governor George Bush, and 
Senator JOHN MCCAIN for supporting 
schooling voucher legislation. 

Let me repeat that. He attacked Sen-
ator JOHN MCCAIN, Senator ORRIN 
HATCH, and Governor George Bush for 
supporting school vouchers. 

I guess Timothy Dyk might turn out 
to be one of the greatest judges in the 
history of the world, for all I know. I 
can’t predict that. I am not in the busi-
ness of predicting the future. I am try-
ing to take a look at what I have be-
fore me to make a decision on whether 
or not a person is fit to be on the court. 

I understand that the U.S. Chamber 
of Commerce is a staunch supporter, 
but I have to vote no because I don’t 
believe that a potential judge who uses 
that kind of language and who makes 
those kinds of decisions with those 
kinds of organizations on a pro bono 
basis is the kind of person I want on 
the court. 

I must say that there are thousands 
of judges—and thousands of people who 
want to be judges—all over America 
who serve, do it honorably, and inter-
pret the Constitution as fairly and as 
equitably as possible. 

Why is it that time and time again 
before this body come these outrageous 
judicial activists appointed by this 
President? Some have said, well, the 
other side of the aisle gave you a lot of 
judges during the Bush administration. 
A lot of those judges, if not most, were 
not judicial activists. 

It is one thing to have a different 
philosophical view and to be nominated 
by a President of a different philo-
sophical view. We are not interested in 
philosophy on the Supreme Court, or 
on any court. We are interested in sup-
porting the Constitution and inter-
preting the Constitution the way the 
founders would have wanted us to do it. 
They are not your activists. I don’t 
care about your activists. But I think 
when you hear people representing on a 
pro bono basis—for no money; you are 
doing it because you want to do it; you 
are not getting paid—there is a dif-
ference. When somebody retains you as 
a lawyer, you have every right to do 
that. That is the American way, and 
you have every right to do it pro bono. 
But it tells you about somebody when 
they represent somebody pro bono. 
Terrorists were represented pro bono 
by Mr. Dyk. 
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I think when you are looking at 

these things, you have to say to your-
self, well, these are the people with 
whom he wants to surround himself 
with pro bono services. I guess I have 
to ask, isn’t there anybody out there 
somewhere that we could have as a 
nominee who doesn’t have to be out 
there talking about and criticizing 
Members of the Senate because they 
support school vouchers and are rep-
resenting groups that do that, or even 
on the issue of evolution? I think it is 
going too far. I think it is sad, frankly, 
that we have to deal with it. 

The other nominee before us who has 
been talked about already is Gerald 
Lynch for the Southern District of New 
York. The reason I oppose his nomina-
tion is for the same reasons. 

As my colleague, Senator SESSIONS, 
quoted, Attorney Lynch wrote: 

Justice Brennan’s belief that the Constitu-
tion must be given meaning for the present 
seems to me a simple necessity; his long and 
untiring labor to articulate the principles of 
fairness, liberty, and equality found in the 
Constitution in the way that he believed 
made most sense today seems far more hon-
est and honorable than the pretense that the 
meaning of those principles can be found in 
eighteenth or nineteenth-century diction-
aries. 

That is a pretty legalistic phrase. 
Let’s put it in English. It means what 
the founders said in the 1700s isn’t rel-
evant. It is not relevant. It is relevant 
today. What is relevant today is rel-
evant today. And, frankly, the Con-
stitution those guys wrote in the late 
1700s doesn’t apply to us today. The 
Constitution is not the same. It is to-
tally wrong. 

Why is it that we criticize those who 
wrote the Constitution when we at-
tribute time and time again to some 
great people who profess to be scholars 
on the Constitution? They come down 
here on the Senate floor saying: You 
know, the founders didn’t mean that; 
that isn’t what they meant; they didn’t 
mean to say that; if you look at it lit-
erally, it does not mean that. 

When you go back and find the com-
ments of the founders, over and over 
again the founders say exactly what 
they meant. Not only did they write it 
in the Constitution but they explained 
it in their own words in the debate. 
And they still say they didn’t mean 
what they said. 

I think if you find a document that 
was written by somebody and then you 
find the explanation, and it says what 
they meant—they said, ‘‘This is what I 
meant’’—that is pretty obvious. 

I think we are seeing evidence here 
again of a person who will be another 
judicial activist who is going to say the 
Constitution isn’t relevant today, so, 
therefore, I can put my interpretation 
into the Constitution. That is the kind 
of nominees that we are talking about 
here. This is very troubling. 

That is why I rise today to oppose 
both the nominations of Timothy Dyk 
and Gerard Lynch, and I will also op-
pose a couple of other nominees in the 
future. 

Mr. LEAHY. Mr. President, I am de-
lighted to support the confirmation of 
Jerry Lynch to the District Court for 
the Southern District of New York. 
Professor Lynch is the Paul J. Kellner 
Professor of Law at Columbia Law 
School, the outstanding law school 
from which he received his law degree 
in 1975. He began his legal career by 
clerking on the Second Circuit Court of 
Appeals for Judge Feinberg and then 
on the United States Supreme Court 
for Justice Brennan. 

He served as an Assistant U.S. Attor-
ney in the Southern District of New 
York back in the early 1980’s and as the 
Chief Appellate Attorney for that of-
fice. In 1990 he returned to the office at 
the request of President Bush’s U.S. 
Attorney to head the Criminal Division 
of that office. 

Even his opponents must describe 
him as ‘‘a man of personal integrity 
and a man of considerable legal skill.’’ 
That he is. He is also a person who 
served as a prosecutor during two Re-
publican Administrations. 

Professor Lynch is well aware that 
he has been nominated to the District 
Court and not to the United States Su-
preme Court and that he will be bound 
by precedent. He has committed to fol-
low precedent and the law and not to 
substitute his own views. In his an-
swers to the Judiciary Committee, he 
wrote: 

There is no question in my mind that the 
principal functions of the courts is the reso-
lution of disputes and grievances brought to 
the courts by the parties. A judge who comes 
to the bench with an agenda, or a set of so-
cial problems he or she would like to 
‘‘solve,’’ is in the wrong business. In our sys-
tem of separation of powers, the courts exist 
to apply the Constitution and laws to the 
cases that are presented to them, not to re-
solve political or social issues. The bulk of 
the work of the lower courts consists of 
criminal cases and the resolution of private 
disputes and commercial matters. 

In fact, in specific response to writ-
ten questions from Senator SESSIONS, 
Professor Lynch wrote that he under-
stands that the role of a district court 
judge requires him to follow the prece-
dents of higher courts faithfully and to 
give them full force and effect, even if 
he personally disagrees with such 
precedents. 

His opponents excerpt a couple lines 
of text from a 1984 book review and a 
eulogy to his former boss, Justice 
Brennan, rewrite them and argue that 
their revisions of his words indicate a 
judicial philosophy that he will not en-
force the Constitution but his own pol-
icy preferences. They are wrong. 

I have read the articles from which 
opponents excerpted out of context a 
phrase here and a phrase there to try 
to construct some justification for op-
posing this nominee. In his 1984 book 
review, Professor Lynch was criticizing 
a book that defended the legitimacy of 
constitutional policymaking by the ju-
diciary. That’s right: Professor Lynch 
was on the side of the debate that criti-
cized personal policymaking by judges 
and counseled judicial restraint. 

Professor Lynch criticized the author 
for a ‘‘theory justifying judges in writ-
ing their own systems of moral philos-
ophy into the Constitution.’’ Nonethe-
less, opponents of this nominee turn 
the review on its head, as if Professor 
Lynch were the proponent of the propo-
sition he was criticizing. 

These opponents take a throw-away 
line out of context from the book re-
view and miss the point of the review. 
What his critics miss is the fact that 
Professor Lynch argued against the Su-
preme Court being the politically ac-
tivist institution that the book he is 
criticizing seeks to justify. Professor 
Lynch argues against judges, even Su-
preme Court Justices, becoming moral 
philosophers. He writes, following the 
excerpt on which his critics rely: 

[N]either of these claims has force when 
the Court speaks through the medium of 
moral philosophy. First, there is little rea-
son to expect judges to be more likely than 
legislators to reach correct answers to moral 
questions. After all, judges possess no par-
ticular training or expertise that gives them 
better insight than other citizens into 
whether abortion is a fundamental right or 
an inexcusable wrong. Disinterestedness 
alone does not determine success in intellec-
tual endeavor. . . . 

Ignored by his critic is also the writ-
ten answer that Professor Lynch fur-
nished Senator SESSIONS explaining 
what he meant by the statement that 
is being misread and misinterpreted, 
again, by his opponents. Professor 
Lynch explained: 

The quoted statement comes from a book 
review in which I sharply criticize a book 
that makes the claim that courts have au-
thority to enforce moral principles of its own 
choosing, a position I do not share. In the 
quoted passage, I was attempting to explain 
why the Supreme Court is given power to en-
force the text of a written Constitution. 

The other quote being criticized is 
taken from a short memorial to Jus-
tice Brennan, a man for whom Pro-
fessor Lynch had clerked and whom he 
respected. The memorial was appar-
ently written just after Justice Bren-
nan’s funeral. Professor Lynch wrote of 
Justice Brennan’s humanity and his 
patriotism. Nonetheless, it appears 
that even this statement of tribute to 
a departed friend is grist for the mill of 
opponents looking for something they 
can declare objectionable. 

Ignored by opponents is the direct re-
sponse to Senator SESSIONS’ question 
about the eulogy for Justice Brennan. 
Professor Lynch responded to Senator 
SESSIONS: 

The statement quoted comes from a eulogy 
to Justice Brennan on the occasion of his 
death. I do not believe that good faith at-
tempts to discern the original intent of the 
framers are dishonest or dishonorable. 
Judges and historians daily make honorable 
and honest attempts to understand the 
thoughts of the framers. 

Too often, however, the history that law-
yers present to courts is deliberately or inad-
vertently biased by the position that lawyers 
as advocates would like to reach, and such 
resort to partial and limited sources can be 
used to support results that accord with pol-
icy preferences. While Justice Brennan took 
positions that can be criticized as activist, it 
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is generally agreed that he was forthright in 
stating his approach. 

Likewise ignored is Professor 
Lynch’s statement to Senator SES-
SIONS: ‘‘The judge’s role is to apply the 
law, not to make it.’’ 

Also ignored are the acknowledg-
ments by Professor Lynch in the 
course of the memorial itself that the 
‘‘charge that Justice Brennan confused 
his own values with those of the Con-
stitution does capture one piece of the 
truth’’ and that the ‘‘problem, and here 
is the heart of the argument against 
Brennanism, is that there will always 
be different interpretations of what 
those core shared values mean in par-
ticular situations.’’ I commend Pro-
fessor Lynch for his candor. 

It is sad that Senators have come to 
oppose nominees and the Senate has re-
fused to move forward on nominees be-
cause they clerked, as young lawyers 
just out of law school for a certain 
judge or because clients they rep-
resented during the course of their 
practice and while fulfilling their pro-
fessional responsibilities had certain 
types of claims and charges against 
them or brought certain types of 
claims. That is what underlies the op-
position to both this highly qualified 
nominee and to Fred Woocher, a nomi-
nee to an emergency vacancy on the 
District Court for the Central District 
of California. 

Mr. Woocher participated in a con-
firmation hearing last November and 
has been denied consideration by the 
Judiciary Committee for more than six 
months. Mr. Woocher has had a distin-
guished legal career and is fully quali-
fied to serve as a District Judge. But 
Mr. Woocher clerked for Justice Bren-
nan after his academic studies at Yale 
and Stanford. 

Apparently, Senators who are hold-
ing up consideration of Mr. Woocher 
likewise believe that those who do not 
favor the conservative activism of Jus-
tice Scalia or Chief Justice Rehnquist 
should oppose the appointment of peo-
ple who clerked for such jurists. Cer-
tainly that is the point that they are 
establishing by their opposition to 
these outstanding nominees. 

Any Senator is entitled to his or her 
opinions and to vote as he or she sees 
fit on this or any nominee. But the ex-
cerpts relied upon by opponents of Pro-
fessor Lynch, from over 20 years of 
writing and legal work, do not support 
the conclusion that Professor Lynch is 
insensitive to the proper role of a judge 
or that he would ignore the rule of law 
or precedent. To charge that Judge 
Lynch would consider himself not to be 
bound by the plain words of the Con-
stitution is to misperceive Jerry Lynch 
and ignore his legal career. 

With respect to the unfounded charge 
that Professor Lynch would interpret 
the Constitution by ignoring its words, 
that is simply not true. Here is what 
Professor Lynch told Senator THUR-
MOND at his confirmation hearing: 

I believe, Mr. Chairman, that the starting 
place in interpreting the Constitution is 

with the language of the document. As with 
legislation passed by the Congress, it is the 
wording of the Constitution that was ratified 
by the people and that constitutes the bind-
ing contract under which our Government is 
created. 

In attempting to understand the language, 
it is most important to look to the original 
intent of those who wrote it and the context 
in which it was written. At the same time, 
with respect to many of those principles, the 
Framers intended to adopt very broad prin-
ciples. Sometimes the understanding of 
those principles changes over time. 

In truth, the opposition to this nomi-
nation seems to boil down to the fact 
that Professor Lynch clerked for Jus-
tice Brennan, a distinguished and re-
spected member of the United States 
Supreme Court, more than 20 years 
ago. 

In light of the arguments made by 
the Senator of Alabama on the work-
load of the Federal Circuit, I wanted to 
add to the RECORD the letter from the 
Chamber of Commerce to the Sub-
committee on Administrative Over-
sight and the Courts from last summer. 
Although these statistics are as out of 
date as those used by the Senator from 
Alabama, the letter makes several im-
portant points. The caseload of the 
Federal Circuit is not inflated by pris-
oner cases but is filled with com-
plicated intellectual property cases 
and other complex litigation. I ask 
consent to print the August 1999 letter 
from the Chamber of Commerce in the 
RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

CHAMBER OF COMMERCE OF THE 
UNITED STATES OF AMERICA, 
Washington, DC, August 3, 1999. 

Hon. CHARLES E. GRASSLEY, 
Chairman, Subcommittee on Administrative 

Oversight and the Courts, Hart Senate Of-
fice Building, Washington, DC. 

DEAR CHAIRMAN GRASSLEY: This letter 
again urges that the Judiciary Committee 
promptly consider the nomination of Tim-
othy Dyk for the Federal Circuit and that 
that nomination be reported out of Com-
mittee before August recess. It has been al-
most sixteen months since Mr. Dyk was first 
nominated to the Federal Circuit, it has been 
nearly a year since he was first voted out of 
Committee. So far as the Chamber is aware, 
he is the only judicial nominee voted out of 
Committee last year who has been scheduled 
for a second hearing. We urge that a second 
hearing is unnecessary. 

We understand that the principal concern 
about Mr. Dyk’s nomination now relates to 
the need to fill the vacancy. There are now 
not one, but two vacancies on the Federal 
Circuit. We recommend that Mr. Dyk’s nomi-
nation be acted upon promptly so that the 
Federal Circuit will not be seriously under-
staffed. 

The question about the need to fill the va-
cancy was considered in the March 1999 Re-
port on the Appropriate Allocation of Judge-
ships in the United States Courts of Appeals. 
The Report generally agrees that ‘‘the best 
measure of when a court requires additional 
judges is how long it takes, after an appeal 
is filed with a court, to reach a final decision 
on the merits.’’ (p.5) The Report also states 
that: Over the last five years, the Federal 
Circuit’s ‘‘mean disposition is the lowest of 
any circuit court. . . .’’ 

But the Report’s comparison between the 
Federal Circuit and the other Circuits is a 

comparison of apples and oranges. The Fed-
eral Circuit data appear to have been com-
puted using a ‘‘mean’’ or average number, 
while the data for the other Circuits was 
computed using a median number. Over the 
most recent five-year period (1994–1998), 
using median data, the disposition time for 
the Federal Circuit exceeded that for the 
Second, the Third and the Eighth Circuits. 
The most recent data (for 1998) show that the 
median disposition time for the Federal Cir-
cuit equals or exceeds that from four other 
Circuits (the First, Third, Eighth and Dis-
trict of Columbia). Moreover, the median 
disposition time for the Federal Circuit in-
creased 20%; from 7.9 months in 1994 to 9.5 
months in 1998. These data directly support 
acting on the pending nomination. 

To be sure the Federal Circuit has a small-
er numerical caseload than other Circuits 
because the Federal Circuit, as Congress pre-
scribed, does not hear criminal or prisoner 
cases. But it does have a heavy (and increas-
ing) docket of intellectual property cases 
and other forms of complex litigation. 

Congress intended to give the Federal Cir-
cuit exclusive jurisdiction over patent cases, 
and to be the court of last resort in the vast 
majority of those cases. (Supreme Court Re-
view is unlikely because there can be no con-
flict with another Circuit). Under these cir-
cumstances, it is critical to the Congres-
sional design and to the business community 
that the court not give short shrift to these 
important cases. There is a substantial risk 
that if the Federal Circuit is understaffed, 
and limited to ten judges, it will not have 
time to give these cases the attention that 
they deserve. The Chamber, as well as busi-
ness-organizations such as Eastman Kodak, 
Ingersoll Rand and Lubrizol, expressed this 
concern to the Committee. 

Finally, we understand Senator Grassley’s 
concern that the Federal Circuit does not 
have a formal mediation program. We note 
that Mr. Dyk, in his first hearing, supported 
the creation of such a program, and that he 
has extensive experience in mediating intel-
lectual property cases. He could make it im-
portant to the Court in that area, and we 
urge that the Court be allowed to secure the 
benefit of Mr. Dyk’s services as soon as pos-
sible. 

Sincerely, 
LONNIE P. TAYLOR. 

Mr. KOHL. Mr. President, I rise to 
support the long overdue confirmation 
of Tim Dyk to the Federal Circuit. The 
Judiciary Committee reported out Mr. 
Dyk in 1998 by an overwhelming, bipar-
tisan margin. Unfortunately, Mr. Dyk’s 
nomination died a slow death last Con-
gress, as he waited in vain for con-
firmation by unanimous consent or, in 
the alternative, at least a floor vote. 

This Congress, Mr. Dyk has had wait 
yet another year and a half for Senate 
consideration after his renomination 
and second overwhelming Judiciary 
Committee approval. This delay has 
been unfair to Mr. Dyk and his family, 
who have had to put their lives on hold 
as he awaits confirmation. It has also 
been unfair to the Federal Circuit, 
which will be enormously enhanced by 
his ascension. We are lucky Mr. Dyk 
was willing to wait; other outstanding 
candidates, however, may be dissuaded 
from making the already arduous sac-
rifices necessary to serve in the federal 
judiciary. 

Finally, it now appears that Mr. Dyk 
is reaching the end of his long road to 
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confirmation and will soon take his de-
served seat on the bench. He is an ex-
cellent candidate—a graduate of Har-
vard College and Harvard Law School, 
a law clerk to Chief Justice Earl War-
ren on the Supreme Court, and a liti-
gator with a long, distinguished prac-
tice and a history of public service. 

I strongly support this nominee and 
urge my colleagues to join me in sup-
porting his confirmation. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. MCCONNELL. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

NOMINATION OF BRADLEY SMITH 
Mr. MCCONNELL. I yield myself 

whatever time I consume. 
Mr. President, I begin my comments 

by rebutting some of the points made 
by colleagues on the other side of the 
Brad Smith nomination. One of the 
quotes used against Professor Smith 
out of context was that he said: 

The most sensible reform is the repeal of 
the Federal Election Campaign Act. 

Using this quotation to imply that 
Professor Smith would repeal the 
FECA exemplifies the meritless argu-
ments being used to block the nomina-
tion of the most qualified FEC nominee 
in the history of the Federal Election 
Commission. 

When this statement is read in con-
text and the ellipsis are removed, it is 
clear that Professor Smith is only 
talking about the contribution limits 
in the Federal Election Campaign Act. 
On that point he is in pretty good com-
pany: Chief Justice Warren Burger and 
Justice Hugo Black also held that 
view. Justices Scalia and Thomas hold 
that view. Professor George Priest of 
the Yale Law School, Professor John 
Lott of Yale Law School, Dean Kath-
leen Sullivan at Stanford Law School, 
Dean Nelson Polsby at George Mason 
Law School, and former Solicitor Gen-
eral and Justice of the Massachusetts 
Supreme Court and now Harvard law 
professor, Charles Fried, have all es-
poused this view on campaign contribu-
tion limits. 

I assume all of them would by that 
argument be barred from serving on 
the Federal Election Commission. Of 
course, they would not be barred from 
serving on the Federal Election Com-
mission, and neither should Professor 
Smith. 

In holding this view, Mr. Smith is no 
more in disagreement with the law 
than the Brennan Center and Common 
Cause, Professor Neuborne, and others 
who think the law should allow expend-
iture limits. These people at the Bren-
nan Center and Common Cause advo-
cate a position contrary to the law as 
declared by the Supreme Court in 
Buckley and affirmed in Shrink PAC. 
Under the standard being applied to 

Mr. Smith, all of them are barred also 
from serving on the FEC. Clearly, that 
would be an absurd result. 

The Democratic nominee before the 
Senate, Mr. McDonald, disagrees even 
more sharply with the Supreme Court 
than Professor Smith. In open and re-
corded meetings of the FEC on August 
11, 1994, in response to a recitation of 
election laws interpreted by the Su-
preme Court, Mr. McDonald declared: 
The Court just didn’t get it. 

He doesn’t care what the courts say. 
Clearly, we can’t confirm him if dis-
agreement with the law disqualifies an 
FEC nominee. If there is anyone who 
has displayed contempt for the law, it 
is Danny McDonald, not Brad Smith. 

Mr. Smith has acknowledged that his 
view that there should be no contribu-
tion limits is no more the law than is 
the view of the Brennan Center and 
Common Cause and some of my col-
leagues that there should be expendi-
ture limits. Moreover, he has made 
clear he would have no problem enforc-
ing contribution limits. 

When asked if he would pledge to up-
hold his oath, he said he would proudly 
and without reservation take that 
oath, and everyone who knows him, in-
cluding Dan Lowenstein, former na-
tional board member of Common 
Cause, has no doubt that Brad Smith 
will faithfully enforce the laws written 
by Congress and interpreted by the 
courts. 

Professor Smith’s detractors fail to 
note that he has made clear in his tes-
timony before the Rules Committee 
that if the Shrink Missouri case had 
been a Federal case and come before 
the FEC for an enforcement action, he 
would have had no problem voting for 
enforcement action in that kind of 
case. 

So the notion that Smith ignored 
Shrink PAC in his testimony is com-
pletely unfounded. I refer my col-
leagues to page 40 of the Rules Com-
mittee Hearing Report dated March 8 
of this year. Opponents argue Professor 
Smith says problems with election law 
have been ‘‘exacerbated or created by 
the Federal Election Campaign Act’’ as 
interpreted by the courts. 

So what? Supreme Court Justices 
have expressed concern that the Fed-
eral Election Campaign Act as inter-
preted by the courts has had unin-
tended consequences which have exac-
erbated or created problems with our 
campaign finance system. The Su-
preme Court Justices have said that. In 
Shrink PAC, Justice Kennedy opined: 
It is the Court’s duty to face up to ad-
verse, unintended consequences flowing 
from our prior decisions. 

He goes on to assert, FECA and cases 
interpreting it have ‘‘forced a substan-
tial amount of political speech under-
ground.’’ Noting the problems created 
by the Federal Election Campaign Act, 
Justice Kennedy explained that under 
existing law ‘‘issue advocacy, like soft 
money, is unrestricted—see Buckley at 
42 to 44—while straightforward speech 
in the form of financial contributions 

paid to a candidate, speech subject to 
full disclosure and prompt evaluation 
by the public, is not * * * This mocks 
the First Amendment. Our First 
Amendment principles surely says that 
an interest thought to be the compel-
ling reason for enacting a law is cast 
into grave doubt when a worse evil sur-
faces than the law’s actual operation. 

In my view, that system creates dan-
gers greater than the one it has re-
placed. 

So, I guess this passage would dis-
qualify Justice Kennedy of the Su-
preme Court from serving on the Fed-
eral Election Commission. So, are we 
to punish Professor Smith for telling 
the truth? Professor Burt Neuborne of 
the Brennan Center has written that at 
least three extremely unfortunate con-
sequences flow from Buckley. 

Neuborne also writes that: 
Reformers overstate the level of downright 

dishonesty existing in our political culture; 
furtherer deepening public cynicism. 

Then is Professor Neuborne prohib-
ited from serving on FEC? We all know 
that many of the problems with the 
current system are caused by exces-
sively low contribution limits. Presi-
dent Clinton, other Democrats, and 
many people from my own party have 
publicly acknowledged this reality and 
the need for raising hard money limits. 
So I guess all of those folks would also 
be disqualified from serving on the 
FEC. 

Professor Smith is opposed also be-
cause he has written that the Federal 
election law is profoundly undemo-
cratic and profoundly at odds with the 
first amendment. 

It has been said that Professor Smith 
is unfit for the FEC because he believes 
that the Federal election law is pro-
foundly at odds with the first amend-
ment. Quoting his 1995 policy study 
from Cato Institute: 

Here is the Supreme Court in Buck-
ley. Justice Brennan, in fact, who is 
known to have written the opinion: 

The Supreme Court’s decisions in Mills v. 
Alabama and Miami Herald Publishing v. 
Tornillo held that legislative restrictions on 
advocacy of the election and defeat of polit-
ical candidates are wholly at odds with the 
first amendment. 

So, now we are keeping Professor 
Smith off the FEC, it is argued, for 
quoting from the majority opinion in 
the Buckley case? From quoting from 
the majority opinion in the Buckley 
case? Before reformers began attacking 
Justice Brennan for authoring this 
quotation that Mr. Smith has cited, let 
me note that Justice Brennan’s obser-
vation has been borne out by the fact 
that provisions of FECA are still being 
declared unconstitutional as recently 
as the first week of May, when the 
Tenth Circuit Court of Appeals de-
clared unconstitutional the party-co-
ordinated expenditure limits. 

It is worth noting this was in a 1996 
case on remand from the Supreme 
Court, a case known as Colorado Re-
publican, in which the Supreme Court 
declared unconstitutional the party 
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independent expenditure limits in the 
Federal Election Campaign Act, de-
spite reformer assertions that they 
were undoubtedly constitutional. 

So, it is simply absurd to attack Pro-
fessor Smith for quoting from a major-
ity opinion in a Supreme Court case. 
But that is what Professor Smith’s de-
tractors are doing. They are saying he 
is unfit to serve on the Supreme 
Court—in this case the Federal Elec-
tion Commission—because he quotes 
majority opinions that are binding 
laws and factually correct statements 
of how FECA has been treated by the 
courts. 

I might also note that efforts to 
paint this quotation as an absolute 
statement of his views on the entire 
Federal Election Campaign Act also 
lack any merit. If one reads the article 
in which Bradley Smith recites this 
quotation by the Court, he makes clear 
that he supports many aspects of the 
Federal Election Campaign Act, in-
cluding the statute’s disclosure provi-
sions. Arguments being asserted 
against Professor Smith are, at best, 
half truths constructred by reform 
groups, but many simply misstate 
Smith’s position and reformers and 
their allies at the New York Times and 
the Washington Post persist in advanc-
ing these specious arguments, even 
after they have been shown to lack any 
merit whatsoever. 

It seems that Professor Smith’s de-
tractors will say anything to get what 
they want without any regard for ei-
ther facts or logic. 

I also note even the intellectual lead-
er of the reform movement, Burt 
Neuborne, has written that: 

The arguments against regulation are pow-
erful and must be respected. 

Professor Smith’s opponents con-
clude he should not be confirmed be-
cause he has said: 

People should be allowed to spend what-
ever they want on politics. 

Well, so what? Under current law, 
people can spend whatever they want 
in the form of independent expendi-
tures. Parties can spend whatever they 
want in the form of independent ex-
penditures and coordinated expendi-
tures. Wealthy candidates such as Jon 
Corzine in New Jersey can spend what-
ever they want from their personal for-
tunes. Moreover, this statement clear-
ly refers to expenditure limits. Since 
Buckley, the Supreme Court has con-
sistently held expenditure limits un-
constitutional. Although so-called re-
formers wish this were not the law, it 
is the law. So, again, we are punishing 
Professor Smith for stating what the 
law is, not what the reformers would 
like it to be. 

I would also like to note that Burt 
Neuborne of the Brennan Center agrees 
with Brad Smith that contribution and 
spending limits have undemocratic ef-
fects. Neuborne has written: 

Contribution and spending limits and un-
fair allocation of public subsidies freeze the 
political status quo, providing unfair advan-
tage to incumbents. 

Even the Brennan Center acknowl-
edges that disagreement over Buckley 
does not disqualify a person from inter-
preting Buckley. The Brennan Center 
has come under fire for its book ‘‘Buck-
ley Stops Here,’’ and its views that the 
current Federal Election Campaign Act 
is flawed. I wonder if my colleagues on 
the other side of the aisle would vote 
against the executive director of the 
Brennan Center or the legal director of 
the Brennan Center who have criticized 
the current campaign finance law and 
the Supreme Court’s decision in Buck-
ley? The Brennan Center has com-
mitted blasphemy, equal to that of 
Professor Smith, by actually criti-
cizing the reformers. 

For example, Burt Neuborne, the 
Brennan Center’s legal director, has 
stated: 

Reformers overstate the level of downright 
dishonesty existing in our political culture, 
further deepening public cynicism. 

Moreover, Neuborne has written 
that: 

Contribution and spending limits freeze 
the political status quo by providing unfair 
advantages to incumbents. 

Neuborne has gone after the Holy 
Grail here. He has actually criticized 
Congress and the Federal Election 
Campaign Act. Would those who oppose 
Brad Smith also oppose the Brennan 
Center? 

I would hope not. In fact, the Bren-
nan Center’s own web page acknowl-
edges that this type of reasoning is in-
valid. Let me quote the Brennan Cen-
ter regarding disagreements over Buck-
ley and the Federal Election Campaign 
Act: 

The fact that a person believes that the 
Court should revise its constitutional rulings 
does not mean that either side disrespects 
the law or is disqualified from interpreting 
Buckley. Moreover, there is no direct cor-
relation between attitudes towards Buckley 
and constitutional analysis of proposed cam-
paign finance reforms. 

One of the most troubling solutions 
asserted during this confirmation de-
bate is that if a nominee has personally 
questioned the law of Congress, then 
somehow that nominee is disqualified 
from government service. Imple-
menting these new type of litmus tests 
for government service seems short-
sighted and ill advised, to put it mild-
ly. Certainly most Members of Con-
gress would be disqualified from future 
service in the executive or judicial 
branch under this new test, since near-
ly everyday we question the wisdom of 
our laws and regularly vote in opposi-
tion to various laws. 

This new litmus test barring govern-
ment service for those who question 
the law would clearly exclude many 
fine and capable men and women. For 
example, it is not uncommon for Fed-
eral judges to personally disagree with 
Congress’ efforts to establish manda-
tory minimum sentences or uniform 
sentences through the use of the Fed-
eral sentencing guidelines. Judge Jose 
Cabranes, of the Court of Appeals for 
the Second Circuit, is a widely re-

spected legal scholar who has been 
mentioned by both Democrats and Re-
publicans as a possible Supreme Court 
nominee. 

Judge Cabranes, however, has been a 
frequent and outspoken critic of the 
law he follows every day. He has writ-
ten a book and law review articles ar-
guing that current Federal sentencing 
laws and guidelines are ill conceived 
and ‘‘born of a naive commitment to 
the ideal of rationality.’’ Judge 
Cabranes has stated: 

The utopian experiment known as the U.S. 
Sentencing Guidelines is a failure. . .. 

Moreover, the respected Judge 
Cabranes disagrees with what has been 
popularly referred to as reform. Spe-
cifically, the judge explains that the 
sentencing reformers’ ‘‘fixation on re-
ducing sentencing disparity. . .has 
been a mistake of tragic propor-
tions. . ..[T]he ideal [of equal treat-
ment] cannot be, and should not be, 
pursued through complex, mandatory 
guidelines. We reject the premise of 
[the] reformers. . ..’’ 

Does this mean Judge Cabranes is 
unfit to be a Federal judge because he 
does not personally agree with the sen-
tencing law he must follow every day 
from the bench? Is Judge Cabranes, 
who is an otherwise widely respected 
judge, unfit to serve because he dis-
agrees with the reformers, the wisdom 
of Congress, and the sentencing laws? 
Of course not. 

Let’s look to the Supreme Court for 
a moment on the specific issue of cam-
paign finance law where reasonable 
people have and do disagree. 

In the landmark case of Buckley v. 
Valeo, the Court had the difficult task 
of harmonizing the Federal Election 
Campaign Act with the First Amend-
ment to the Constitution. Ultimately, 
the Court’s decision in Buckley estab-
lished what has been the law of the 
land now for the past quarter-century. 
I think it is worth noting, however, 
that every Supreme Court Justice sit-
ting in that case disagreed with the 
law Congress had passed. 

Several of these renowned Justices 
even questioned the law that was ulti-
mately established by the Court’s in-
terpretation in Buckley. For example, 
Justice Thurgood Marshall dissented in 
part. Justice Blackmun dissented in 
part. Justice White, Chief Justice 
Burger, and the current Chief Justice 
Rehnquist—all of these jurists dis-
agreed with both the law Congress 
passed and the law the Court created 
through its interpretation in Buckley. 

Several years after Buckley, Justice 
Marshall continued to question the law 
established in Buckley. Does that mean 
the Senate would have denied Justice 
Thurgood Marshall a seat on the FEC if 
he had desired such a seat? Would Jus-
tice Marshall be unfit to serve a fixed 
term on a bipartisan commission? 

What about Chief Justice Burger who 
argued Congress did not have the power 
to limit contributions, require disclo-
sure of small contributions, or publicly 
finance Presidential campaigns? If the 
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Chief Justice had wanted a seat on the 
FEC, would the Senate have rejected 
Chief Justice Burger as unfit to serve? 
After all, Chief Justice Burger’s opin-
ion is in contrast with that of the New 
York Times. Would Chief Justice Burg-
er have been unfit to serve a fixed term 
on a bipartisan commission? 

What about my fellow colleagues who 
question the Court’s decision in Buck-
ley? The junior Senator from Cali-
fornia, for example, said on the floor of 
the Senate only a few months ago: 

I am one of these people who believe the 
Supreme Court ought to take another look 
at Buckley v. Valeo because I think it is off 
the wall. 

Would my colleagues on the other 
side of the aisle oppose the junior Sen-
ator from California if she retired from 
the Senate and wanted to become an 
FEC Commissioner? After all, she dis-
agrees with the law and with the 
Court’s decision in Buckley. Would she 
be unfit to serve? 

What about noted scholars such as 
Joel Gora, the associate dean of the 
Brooklyn Law School, who has criti-
cized the Federal Election Campaign 
Act? Or Ira Glasser of the American 
Civil Liberties Union? Both Gora and 
Glasser were lawyers in the original 
Buckley case. Or Kathleen Sullivan, 
the dean of the Stanford Law School? 
Or Lillian BeVier of the University of 
Virginia Law School? Or Professor 
Larry Sabato of the University of Vir-
ginia and a former member of the 1990 
Senate Campaign Finance Reform 
Panel named by Majority Leader 
George Mitchell? Would these re-
spected scholars, who question the law 
and share many of Professor Smith’s 
election law views, be disqualified from 
Government service at the FEC? 

Professor Smith’s sin, in the eyes of 
the reform industry, is twofold: One, he 
understands the constitutional limita-
tions on the Government’s ability to 
regulate political speech, and, two, he 
has personally advocated reform that 
is different from the approach favored 
by the New York Times. 

Let me say loudly and clearly, I be-
lieve that neither an appreciation for 
the first amendment nor disagreement 
with the New York Times and Common 
Cause should disqualify an election law 
expert for service on the Federal Elec-
tion Commission. 

As the numerous letters that have 
been flooding to me at the committee 
establish, Professor Smith’s views are 
well within the mainstream of con-
stitutional jurisprudence and com-
mend, not disqualify, him for Govern-
ment service at the FEC. Personally, I 
think Professor Smith’s views would be 
a breath of fresh air at a Commission 
whose actions have all too frequently 
been struck down as unconstitutional 
by the courts. 

Let me point out that the world of 
campaign finance is generally divided 
into two camps of reasonable people 
who disagree with the Supreme Court’s 
interpretation of the First Amendment 
in Buckley. One camp prefers more reg-

ulation; another camp prefers less reg-
ulation. Neither camp is perfectly 
happy with the current state of the 
law. 

One camp is made up of the New 
York Times, Common Cause, the Bren-
nan Center, and scholars such as Pro-
fessors Ronald Dworkin, Daniel 
Lowenstein, and Burt Neuborne. I 
might add that reformers Neuborne 
and Lowenstein have both written 
strong letters in support of Brad 
Smith’s scholarship and writings on 
campaign finance. 

The other camp is occupied by citizen 
groups ranging from the ACLU to the 
National Right to Life Committee, and 
scholars such as Dean Kathleen Sul-
livan, and Professors Joel Gora, Lillian 
BeVier, and Larry Sabato. It is prob-
ably fair to say Danny McDonald is in 
one camp and Brad Smith is in the 
other. I definitely agree with one camp 
more than I do the other, but I do not 
think agreement with either camp 
makes a person a lawless radical or a 
wild-eyed fanatic. And, I certainly do 
not think membership in either camp 
should disqualify a bright, intelligent, 
ethical election law expert from serv-
ice on a bipartisan Federal Election 
Commission. 

Finally, and most importantly, the 
overwhelming letters of support for 
Brad Smith and his unequivocal testi-
mony before the Rules Committee con-
vince me without a doubt that Brad 
Smith understands that the role of an 
FEC Commissioner is to enforce the 
law as written and not to remake the 
law in his own image. 

As I mentioned earlier, critics who 
have philosophical differences with 
Professor Smith should heed the words 
of Professor Daniel Kobil, a former 
board member of Common Cause. This 
is what he had to say: 

I believe that much of the opposition— 

Referring to Professor Smith— 
is based not on what Brad has written or said 
about campaign finance regulations, but on 
crude caricatures of his ideas. . . . Although 
I do not agree with all of Brad’s views on 
campaign finance regulations, I believe that 
his scholarly critique of these laws is cogent 
and largely within the mainstream of cur-
rent constitutional thought. . . . I am con-
fident that he will fairly administer the laws 
he is charged with enforcing. . . . 

Let me add the sentiments of Pro-
fessor Daniel Lowenstein of UCLA Law 
School, also a former board member of 
Common Cause. This is what he had to 
say: 

Smith possesses integrity and vigorous in-
telligence that should make him an excel-
lent commissioner. He will understand that 
his job is to enforce the law, even when he 
does not agree with it. 

Let me say a few words about the 
Democrats’ nominee to the FEC, Com-
missioner Danny McDonald. First, the 
obvious: McDonald and I are in dif-
ferent campaign finance reform camps. 
If I followed the new litmus test that is 
being put forth by some in this con-
firmation debate, then I would have no 
choice but to vigorously oppose his 
nomination. 

I have serious questions about 
McDonald’s 18-year track record at the 
FEC. Commissioner McDonald’s views 
and actions have been soundly rejected 
by the Federal courts in dozens of 
cases. 

One of these cases, decided earlier 
this year, Virginia Society for Human 
Life v. FEC, resulted in a nationwide 
injunction against an FEC regulation 
that Commissioner McDonald has en-
dorsed for years. 

Let me point out that this McDon-
ald-endorsed regulation had already 
been struck down by several other Fed-
eral courts. Yet McDonald has contin-
ued to defy the Federal court rulings 
and stubbornly refuses to support 
changing the regulation. Two other 
cases, FEC v. Christian Action Net-
work and FEC v. Political Contribu-
tions Data, Inc. resulted in the U.S. 
Treasury paying fines because the ac-
tion taken by McDonald and the FEC 
was ‘‘not substantially justified in law 
or fact.’’ 

Just last Friday, the Tenth Circuit 
struck down yet another FEC enforce-
ment action as unconstitutional. 

I ask unanimous consent to print in 
the RECORD a list of a dozen cases 
where the Federal courts have rejected 
the actions of McDonald and the FEC 
as unconstitutional. 

There being no objection, the list was 
ordered to be printed in the RECORD, as 
follows: 

Commissioner Mcdonald’s views have been 
soundly rejected by the federal courts in doz-
ens of cases. The following twelve cases are 
examples of the court’s rejection of Mcdon-
ald’s views as unconstitutional. 

One of these cases, decided earlier this 
year, Virginia Society for Human Life v. 
FEC, resulted in a nationwide injunction 
against an FEC regulation that Commis-
sioner Mcdonald has endorsed for years—in 
refinance of several court rulings declaring 
it unconstitutional. 

Two of these cases, FEC v. Christian Ac-
tion Network and FEC v. Political Contribu-
tions Data, Inc. resulted in the U.S. Treasury 
paying fines because the action taken by 
Mcdonald and the FEC was ‘‘not substan-
tially justified in law or fact.’’ 

1. Fed v. Colorado Republican Party, 
U.S. Supreme Court, 116 S. Ct. 2309 (1996). 

2. Fed v. National Conservative PAC, 
U.S. Supreme Court, 470 U.S. 480 (1985). 

3. Colorado Republican v. FEC, 10th Cir-
cuit Court of Appeals, 200 U.S. App, LEXIS 
8952 (May 5, 2000). 

4. FEC v. Christian Action Network, 4th 
Circuit Court of Appeals, 110 F.3d 1049 (1997) 
(Court fined FEC for baseless action). 

5. Faucher v. FEC, 1st Circuit Court of 
Appeals, 928 F.2d 468 (1991). 

6. Clifton v. FEC, 1st Circuit Court of 
Appeals, 114 F.3d 1309 (1997). 

7. RNC v. FEC, D.C. Circuit Court of Ap-
peals, 76 F.3d 400 (1996). 

8. FEC v. Political Contributions Data, 
Inc., 2nd Circuit Court of Appeals, 943 F.2d 
190 (1991). (Court fined FEC for baseless ac-
tion). 

9. FEC v. NOW, U.S. District Court for 
the District of Columbia, 713 F. Supp. 428 
(1989). 

10. FEC v. Survival Education Fund, U.S. 
District Court for the Southern District of 
New York, 1994 WL 9658 at *3 (1994). 

11. Right to Life of Dutchess County v. 
FEC, U.S. District Court for the Southern 
District of New York, 6 F. Supp. 2d 248 (1988). 
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12. Virginia Society for Human Life v. 

FEC, United States District Court for the 
Eastern District of Virginia, 3:99CV559 (2000). 

Mr. MCCONNELL. The list certainly 
does not contain all the cases where 
McDonald’s views have been rejected 
by the Federal courts, but it should 
give Members on both sides of the aisle 
a sense for which nominee is truly out 
of step with the law, the courts, and 
the Constitution. 

I ask unanimous consent to print in 
the RECORD a copy of a letter from a 
first amendment lawyer, Manuel 
Klausner, who has been honored with 
the Lawyer of the Year award for the 
Los Angeles Bar Association. Mr. 
Klausner details serious concerns 
about Commissioner McDonald’s vot-
ing record at the FEC. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

LAW OFFICES OF MANUEL S. KLAUSNER, 
Los Angeles, CA, February 29, 2000. 

Senator MITCH MCCONNELL, 
Chairman, United States Senate Committee on 

Rules and Administration, Senate Russell 
Bldg., Washington, DC. 

DEAR SENATOR MCCONNELL: I am an attor-
ney in Los Angeles, and my practice empha-
sizes First Amendment, election law and 
civil rights litigation. By way of back-
ground, I am a founding editor of REASON 
Magazine and a trustee of the Reason Foun-
dation. I serve as general counsel to the Indi-
vidual Rights Foundation. This letter is 
written on my own behalf, and is not in-
tended to reflect the views of Reason Foun-
dation or the Individual Rights Foundation. 

I was formerly a member of the faculty of 
the University of Chicago Law School and 
am a past recipient of the Lawyer-of-the- 
Year Award from the Constitutional Rights 
Foundation and the Los Angeles Bar Asso-
ciation. I have written and spoken on First 
Amendment and election law issues at law 
schools and conferences in the United States 
and Europe. 

As an attorney well versed in the First 
Amendment, I am writing to urge you to re-
ject the nomination of Danny Lee McDonald 
to the Federal Election Commission. 

As you well know, for many years the FEC 
has sought to expand the scope of its juris-
diction beyond the limitations the First 
Amendment places on the agency’s authority 
to regulate political speech. This has re-
sulted in the FEC having the worst litigation 
record of any major government agency. It 
has also resulted in many citizens and cit-
izen groups being needlessly persecuted for 
exercising their First Amendment rights. 
Some have blamed an overzealous general 
counsel for the FEC’s long history of con-
tempt for the First Amendment. But it must 
be remembered that, under the FECA, the 
general counsel cannot pursue litigation 
that impermissible chills free speech—unless 
commissioners such as Danny Lee McDonald 
vote to adopt and enforce unconstitutional 
regulations. 

Commissioner McDonald’s disregard for 
the rule of law in our constitutional system 
of government is illustrated by his role in 
the FEC’s ongoing efforts to expand the defi-
nition of express advocacy. In Buckley v. 
Valeo, 424 U.S. 1, 44 (1976), the Supreme Court 
ruled that the FECA could be applied con-
sistent with the First Amendment only if it 
were limited to expenditures for communica-
tions that include words which, in and of 
themselves, advocate the election or defeat 
of a candidate. This clear categorical limit 
served a fundamental purpose: It provided a 

way for people wishing to engage in open and 
robust discussion of public issues to know ex 
ante whether their speech was of a nature 
such that it had to comply with the regu-
latory regime established by the FECA. The 
Court did not want people to have their core 
First Amendment right to engage in discus-
sion of public issues (even those intimately 
tied to public officials) burdened by the ap-
prehension that, at some time in the future, 
their speech might be interpreted by the gov-
ernment as advocating the election of a par-
ticular candidate. Ten years after Buckley, in 
FEC v. Massachusetts Citizens for Life, Inc., 479 
U.S. 238 (1986), the Court reaffirmed the ob-
jective, bright-line express advocacy stand-
ard. 

Despite these clear,unequivocal precedents 
from the Supreme Court regarding the 
bright-line, prophylactic standard for ex-
press advocacy, it is my view that Commis-
sioner McDonald has flouted the rule of law. 
He has consistently supported FEC enforce-
ment actions and regulations that seek to 
establish a broad, vague and subjective 
standard for express advocacy. In doing so, 
Commissioner McDonald seeks to create ex-
actly the type of apprehension among speak-
ers that the First Amendment (as inter-
preted by the Supreme Court) prohibits. 

After the 1992 presidential election, Com-
missioner McDonald voted to pursue an en-
forcement action against the Christian Ac-
tion Newtwork (CAN) for issue ads it ran 
concerning Governor Bill Clinton’s views on 
family values. McDonald supported the suit 
against CAN despite the fact that the Gen-
eral Counsel conceded that CAN’s advertise-
ment ‘‘did not employ ‘explicit words,’ ‘ex-
press words’ or ‘language’ advocating the 
election or defeat of a particular candidate 
for public office.’’ FEC v. Christian Action 
Network, 110 F.3d 1049, 1050 (4th Cir. 1997). 
McDonald voted for the case to proceed on 
the theory that the ad constituted express 
advocacy—not because of any express calls 
to action used in it, but rather because of 
‘‘the superimposition of selected imagery, 
film footage, and music, over the non-pre-
scriptive background language.’’ Id. This was 
basically an effort to blur the objective 
standard for express advocacy into a vague, 
subjective ‘‘totality of the circumstances’’ 
test. 

The United States District Court for the 
Western District of Virginia dismissed the 
FEC’s complaint against CAN on the grounds 
that it did not state a well-founded legal 
claim. FEC v. Christian Action Network, 894 F. 
Supp. 946, 948 (1995). This was because the 
agencies’s subjective theory of express advo-
cacy was completely contrary to the bright- 
line standard articulated in Buckley and 
MCFL. Id. After this stern rebuff by the dis-
trict court, Commissioner McDonald voted 
to appeal the case to the United States 
Fourth Circuit Court of Appeals. The Circuit 
Court summarily affirmed in a per curiam 
opinion. FEC v. Christian Action Network, 92 
F.3d 1178 (4th Cir. 1996). 

The Christian Action Network subse-
quently asked the court to order the FEC to 
pay the expenses it had incurred in defending 
against the FEC’s baseless lawsuit. The 
Fourth Circuit ruled in CAN’s favor, explain-
ing that: 

‘‘In the face of unequivocal Supreme Court 
and other authority discussed, an argument 
such as that made by the FEC in this case, 
that ‘no words of advocacy are necessary to 
expressly advocate the election of a can-
didate,’ simply cannot be advanced in good 
faith (as disingenuousness in the FEC’s sub-
missions attests), much less with ‘substan-
tial justification.’ ’’ 

Commissioner McDonald’s vote to author-
ize the CAN litigation was unfortunate, be-
cause taxpayers ended up footing the bill for 

CAN’s defense of meritless litigation. His 
vote was particularly disturbing, because the 
CAN case was not the last time Commis-
sioner McDonald voted to pursue litigation 
based on an impermissibly broad and subjec-
tive definition of express advocacy. See, e.g., 
FEC v. Freedom’s Heritage Forum, No. 3:98CV– 
549–S (W.D. Ky September 29, 1999). Sadly the 
CAN litigation did not cause Commissioner 
McDonald to question his broad and subjec-
tive theory of express advocacy. While the 
CAN case was being litigated, Commissioner 
McDonald voted to enact a regulation that 
defines express advocacy in exactly the same 
broad and subjective terms that the courts 
have rejected. And despite this regulation 
being declared unconstitutional on several 
occasions, see, e.g., Maine Right to Life Com-
mittee v. FEC, 98 F.3d 1 (1st Cir. 1996), Com-
missioner McDonald has repeatedly voted 
against amending the agency’s definition of 
express advocacy to comply with the law as 
declared by the courts of the United States. 
Earlier this year, the United States District 
Court for the Eastern District of Virginia 
issued a nationwide injunction against the 
FEC’s enforcement of the broad and subjec-
tive definition of express advocacy that 
Commissioner McDonald has consistently 
supported. Virginia Society for Human Life, 
Inc. v. FEC, No. 3:99CV559 (E.D. Va. Jan. 4, 
2000). Nevertheless, just a few weeks ago, 
Commissioner McDonald voted against re-
considering the agency’s definition of ex-
press advocacy. 

It must be noted that Commissioner 
McDonald cannot reasonably assert that his 
support for a broad and subjective definition 
of express advocacy is grounded in the Ninth 
Circuit’s decision in FEC v. Furgatch, 807 
F.2d 857 (9th Cir. 1987). As more than one 
court has made clear, Furgatch is an inher-
ently suspect decision because it does not 
discuss or even mention the Supreme Court’s 
ruling in MCFL, which was decided a month 
before Furgatch. But, even to the extent 
Furgatch is good law, the broad definition of 
express advocacy that Commissioner McDon-
ald consistently supports goes beyond what 
even the Furgatch court permitted. The 
Fourth Circuit has aptly summarized the 
discrepancy between the broad FEC regula-
tion defining express advocacy (which Com-
missioner McDonald voted to approve) and 
the loose definition used in Furgatch: 

‘‘It is plain that the FEC has simply se-
lected certain words or phrases from 
Furgatch that give the FEC the broadest 
possible authority to regulate political 
speech * * * and ignored those portions of 
Furgatch * * * which focus on the words and 
text of the message.’’ 

Moreover, the FEC itself has acknowledged 
that its broad definition of express advocacy 
is not fully supported by Furgatch. In its 
brief in opposition to Supreme Court review 
of Furgatch the FEC described as dicta the 
portions from Furgatch that made their way 
into the agency’s express advocacy regula-
tion. See FEC Brief in Opposition to Certio-
rari in Furgatch at 7. And just last year in 
FEC Agenda Document No. 99–40 at 2, the 
FEC’s General Counsel conceded that the 
broad view of express advocacy Commis-
sioner McDonald endorses is not completely 
supported by Furgatch, but only ‘‘largely 
based’’ on Furgatch. In short, neither the 
courts nor the FEC view Furgatch as fully 
justifying the definition of express advocacy 
that Commissioner McDonald endorses. 

Unfortunately, the history of the FEC’s ex-
press advocacy rulemaking is just one of 
many examples I could proffer of Commis-
sioner McDonald’s disregard for the Con-
stitution and the rule of law. By supporting 
the agency’s willful efforts to disregard the 
law as pronounced by the courts of the 
United States, Commissioner McDonald has 
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helped to create a situation in which an indi-
vidual’s First Amendment rights vary—de-
pending upon where they happen to live in 
the United States. Of course, even people 
who reside in regions of the country where 
the controlling court of appeals has rejected 
the FEC’s efforts to expand its jurisdiction 
over political speech, are still chilled from 
conveying their views on issues. After all, if 
they fund a public communication that is 
broadcast into a neighboring state that is in 
a federal circuit which has not ruled on the 
FEC’s novel theories, they may find them-
selves the test case for that Circuit and be 
exposed to lengthy and costly litigation. 

When federal agencies are allowed to cre-
ate such a patchwork system of speech regu-
lation, public confidence in the competence 
and integrity of the administrative state de-
clines. People come to feel that their rights 
extend no further than the capricious whims 
of government bureaucrats. 

It is for Congress in its capacity as the 
body charged with overseeing independent 
agencies to take the lead in remedying such 
problems and reining in agencies that are 
out of control. You can start reining in the 
FEC by making public officials such as Com-
missioner McDonald accountable for dis-
regarding the rule of law and the constitu-
tional rights of citizens. By rejecting the 
nomination of Danny Lee McDonald, Con-
gress can signal that it will not tolerate FEC 
Commissioners who arrogantly refuse to 
honor their oath to uphold and defend the 
Constitution. By rejecting Danny Lee 
McDonald—a man who has for almost twenty 
years demonstrated contempt for the rights 
of ordinary Americans and the rulings of fed-
eral courts—Congress can begin to restore 
confidence that the Federal Election Com-
mission will not continue to trample on core 
First Amendment rights. 

Very truly yours, 
MANUEL S. KLAUSNER. 

Mr. MCCONNELL. I think Commis-
sioner McDonald’s voting record has 
displayed a disregard for the law, the 
courts, and the Constitution. It has 
hurt the reputation of the Commission, 
chilled constitutionally protected po-
litical speech, and cost the taxpayers 
money. 

Equally troubling is the fact that 
Commissioner McDonald apparently 
chose to pursue the chairmanship of 
the Democratic National Committee 
while serving as a Commissioner to the 
Federal Election Commission. 

On August 22, 1997, the General Coun-
sel to the Democratic National Com-
mittee, Joseph Sandler, testified under 
oath that it was his understanding that 
Commissioner McDonald had pursued 
the ‘‘chairmanship’’ of the DNC in late 
1996 or 1997. I must say I am very trou-
bled by the fact that an FEC Commis-
sioner, who is charged with displaying 
impartiality and good judgment, would 
seek the highest position in the Demo-
cratic National Committee while regu-
lating the Democratic Party and its 
candidates and, I might add, while reg-
ulating the archrival of his party; that 
is, the Republican Party, and its can-
didates. 

As the distinguished Minority Leader 
stated in a floor speech on February 28 
of this year: 

[The] law states that [FEC] Commissioners 
should be ‘‘chosen on the basis of their expe-
rience, integrity, impartiality and good 
judgment.’’ 

I have serious questions about wheth-
er an FEC Commissioner exhibits ‘‘im-
partiality and good judgment’’ when he 
seeks the highest position in his polit-
ical party and simultaneously regu-
lates that party and its candidates and 
regulates the competitor party and its 
candidates. 

All that being said, I am prepared to 
reject this new litmus test whereby we 
‘‘Bork’’ nominations to a bipartisan 
panel based on their membership in a 
particular campaign finance camp. I 
am prepared to follow the tradition of 
respecting the other party’s choice and 
to support Commissioner McDonald’s 
nomination, assuming that McDonald’s 
party grants similar latitude to the Re-
publican choice. 

In fact, I believe it is the very pres-
ence of Commissioners such as Mr. 
McDonald who make Professor Smith 
all the more necessary at the FEC. The 
FEC needs Brad Smith’s constitutional 
expertise to help prevent the string of 
unconstitutional FEC actions which 
McDonald supported. As Dean Kathleen 
Sullivan stated in support of Brad 
Smith: 

I think it is a good thing . . . to have peo-
ple who are very attuned to constitutional 
values in government positions[.] 

So I say to my colleagues, I person-
ally believe that Professor Smith’s in-
telligence, his work ethic, his fairness, 
his knowledge of election law, and, to 
quote from the statute, his ‘‘experi-
ence, integrity, impartiality and good 
judgment’’ will be a tremendous asset 
to the FEC and to the American tax-
payers who have been forced to pay for 
unconstitutional FEC actions. 

Professor Smith is a widely re-
spected, prolific author on Federal 
election law and, in my opinion, the 
most qualified nominee in the 25-year 
history of the Federal Election Com-
mission. I am firmly convinced he 
would faithfully and impartially up-
hold the law and the Constitution as a 
Commissioner at the FEC, and I whole-
heartedly support his nomination. 

In the words of the Wall Street Jour-
nal: 

This Mr. Smith should go to Washington. 

Mr. President, how much of my time 
do I have remaining? 

The PRESIDING OFFICER. The Sen-
ator has 60 minutes remaining. 

Mr. MCCONNELL. I reserve the re-
mainder of my time and yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from Arizona. 

Mr. MCCAIN. Mr. President, first let 
me remind my colleagues that Mr. 
Smith, in an article he wrote in the 
Wall Street Journal, concluded his ar-
ticle by saying: 

The most sensible reform is a simple one: 
repeal of the Federal Elections Campaign 
Act. 

I ask unanimous consent that the en-
tire article of Wednesday, March 19, 
1997, entitled ‘‘Rule of Law, Why Cam-
paign Finance Reform Never Works,’’ 
by Bradley A. Smith, be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
[From the Wall Street Journal, Mar. 19, 1997] 

RULE OF LAW 
WHY CAMPAIGN FINANCE REFORM NEVER 

WORKS 
(By Bradley A. Smith) 

Think campaign finance reform isn’t an in-
cumbent’s protection racket? Just look at 
the spending limits included in the Shays- 
Meehan and McCain-Feingld bills, the hot 
‘‘reform’’ bills on Capitol Hill. 

Shays-Meehan would limit spending in 
House races to $600,000. In 1996, every House 
incumbent who spent less than $500,000 won 
compared with only 3% of challengers who 
spent that little. However, challengers who 
spent between 0,000 and $1 million won 40% of 
the time while challengers who spent more 
than $1 million won five of six races. The 
McCain-Feingold bill, which sets spending 
limits in Senate races, would yield similar 
results. In both 1994 and 1996, every chal-
lenger who spent less than its limits lost, 
but every incumbent who did so won. 

This anecdotal evidence supports com-
prehensive statistical analysis: The key 
spending variable is not incumbent spending, 
or the ratio of incumbent to challenger 
spending, but the absolute level of challenger 
spending. Incumbents begin races with high 
name and issue recognition, so added spend-
ing doesn’t help them much. Challengers, 
however, need to build that recognition. 
Once a challenger has spent enough to 
achieve similar name and issue recognition, 
campaign spending limits kick in. Mean-
while the incumbent is just beginning to 
spend. In other words, just as a challenger 
starts to become competitive, campaign 
spending limits choke off political competi-
tion. 

This is not to suggest that the sponsors of 
McCain-Feingold and Shays-Meehan sat 
down and tried to figure out how to limit 
competition. However, when it comes to po-
litical regulation and criticism of govern-
ment, legislators have strong vested inter-
ests that lead them to mistake what is good 
for them with what is good for the country. 
Government is inherently untrustworthy 
when it comes to regulating political speech, 
and this tendency to use government power 
to silence political criticism and stifle com-
petition is a major reason why we have the 
First Amendment. 

The Supreme Court has recognized the 
danger that campaign finance regulation 
poses to freedom of speech, and for the past 
20 years, beginning with Buckley v. Valeo, 
has struck down many proposed restrictions 
on political spending and advocacy, includ-
ing mandatory spending limits. Supporters 
of campaign finance reform like to ridicule 
Buckley as equating money with speech. In 
fact, Buckley did no such thing. 

Instead, Buckley recognized that limiting 
the amount of money one can spend on polit-
ical advocacy has the effect of limiting 
speech. This is little more than common 
sense. For example, the right to travel would 
lose much of its meaning if we limited the 
amount that could be spent on any one trip 
to $100. 

Shays-Meehan and McCain-Feingold are 
Congress’s most ambitious attempt yet to 
get around Buckley. The spending limits in 
each bill are supposedly voluntary, so as to 
comply with Buckley, but in fact the provi-
sions are so coercive as to be all but manda-
tory, which should make them unconstitu-
tional. 

For example, Shays-Meehan penalizes can-
didates who refuse to limit spending by re-
stricting their maximum contributions to 
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just $250, while allowing their opponents to 
collect contributions of up to $2,000. Shays- 
Meehan also attempts to get around Buckley 
by restricting the ability of individuals to 
speak out on public issues. The bill would 
sharply limit financial support for the dis-
cussion of political issues where such discus-
sion ‘‘refers to a clearly identified can-
didate.’’ In Buckley, the Supreme Court 
struck down a similar provision as unconsti-
tutionally vague. 

Fueling the momentum to regulate ‘‘issue 
advocacy’’ is Republican outrage over last 
year’s advertising blitz by organized labor 
attacking the Contract With America and 
the GOP’s stand on Social Security and 
Medicare. Even though the AFL–CIO’s ads 
were ostensibly about issues, there is no 
doubt that they were aimed at helping 
Democrats regain control of the House. 

Of course, the purpose of political cam-
paigns is to discuss issues; and the purpose of 
discussing issues it to influence who holds 
office and what policies they pursue. Natu-
rally, candidates don’t like to be criticized, 
especially when they believe that the criti-
cisms rely on distortion and demagoguery. 
But the Founders recognized that govern-
ment cannot be trusted to determine what is 
‘‘fair or unfair’’ when it comes to political 
discussion. The First Amendment isn’t 
promise us speech we like, but the right to 
engage in speech that others may not like. 

Recognizing that many proposed reforms 
run afoul of the Constitution, some, such as 
former Sen. Bill Bradley and current House 
Minority Leader Richard Gephardt, are call-
ing for a constitutional amendment that 
would, in effect, amend the First Amend-
ment to allow government to regulate polit-
ical speech more heavily. This seems odd, in-
deed, for while left and right have often bat-
tled over the extent to which the First 
Amendment covers commercial speech or 
pornography, until now no one has ever seri-
ously questioned that it should cover polit-
ical speech. 

If fact, constitutional or not, campaign fi-
nance reform has turned out to be bad pol-
icy. For most of our history, campaigns were 
essentially unregulated yet democracy sur-
vived and flourished. However, since passage 
of the Federal Elections Campaign Act and 
similar state laws, the influence of special 
interests has grown, voter turnout has fall-
en, and incumbents have become tougher to 
dislodge. Low contribution limits have 
forced candidates to spend large amounts of 
time seeking funds. Litigation has become a 
major campaign tactic, with ordinary citi-
zens hauled into court for passing out home-
made leaflets; and business and professional 
groups have been restrained from commu-
nicating endorsements to their dues-paying 
members. 

The reformers’ response is that more regu-
lation is needed. If only the ‘‘loopholes’’ in 
the system could be closed, they argue, it 
would work. Of course, some of today’s big-
gest loopholes were yesterday’s reforms. Po-
litical action committees were an early 1970s 
reform intended to increase the influence of 
small donors. Now the McCain-Feingold bill 
seeks to ban them. (Even the bill’s sponsors 
seem to recognize that this is probably un-
constitutional—Sen. Feingold boasts that in 
anticipation of such a finding by the Su-
preme Court, the bill includes a fallback po-
sition.) Soft money, which both bills would 
sharply curtail, was a 1979 reform intended 
to help parties engage in grasroots political 
activity, such as get-out-the-vote drives. 

When a law is in need of continual revision 
to close a series of ever-changing ‘‘loop-
holes,’’ it is probably the law, and not the 
people, that is in error. The most sensible re-
form is a simple one: repeal of the Federal 
Elections Campaign Act. 

Mr. MCCAIN. He begins by saying: 
Think campaign finance reform isn’t an in-

cumbent’s protection racket? Just look at 
the spending limits included in the Shays- 
Meehan and McCain-Feingold bills, the hot 
‘‘reform’’ bills on Capitol Hill. 

I will provide for the RECORD that as 
increases in spending have gone up, 
they have favored the incumbents, and 
more incumbents have been reelected 
over time. Mr. Smith is obviously 
wrong in his allegations as far as the 
facts are concerned. Then obviously he 
goes on to say at the end that cam-
paign finance reform has turned out to 
be bad policy. He goes on to say: 

For most of our history campaigns were es-
sentially unregulated, yet democracy sur-
vived and flourished. However, since passage 
of the Federal Elections Campaign Act and 
similar State laws, the influence of special 
interests has grown, voter turnout has fall-
en, and incumbents have become tougher to 
dislodge. 

That is an interesting view of his-
tory. 

In 1974, we enacted campaign finance 
reform. The abuses of the 1972 cam-
paign were well known. They were ex-
tremely egregious and everyone knows 
there was a movement across America 
to clean up those incredible abuses 
that took place in the 1972 campaign. I 
guess what Mr. Smith either doesn’t 
know or has ignored is that for a long 
period after campaign finance reform 
was enacted, there were better cam-
paigns in America. They were a lot 
cleaner. They were more participatory. 

It was not until beginning in the 
middle to late 1980s, as smart people 
began to find loopholes, began to find 
ways around those campaign finance 
restrictions, that the influence of spe-
cial interests grew, voter turnout fell, 
and incumbents became tougher to dis-
lodge. 

I am a student of history. One of the 
reasons why I am is because it has a 
tendency to repeat itself. There was a 
period late in the last century, actu-
ally in the 19th century, when the rob-
ber barons took over American poli-
tics. That is a matter of history and 
disputed by very few historians. Fortu-
nately, a man came to the fore in 
American politics by the name of Theo-
dore Roosevelt. His words are as true 
today as they were then. 

I quote from his fifth annual message 
to the Congress, Washington, December 
25, 1905: 

All contributions by corporations to any 
political committee or for any political pur-
pose should be forbidden by law. Directors 
should not be permitted to use stockholders’ 
money for such purposes. And moreover, a 
prohibition of this kind would be, as far as it 
went, an effective method of stopping the 
evils aimed at the Incorrupt Practices Act. 

On October 26, 1904, Theodore Roo-
sevelt made the following statement: 

I have just been informed that the Stand-
ard Oil people have contributed $100,000 to 
our campaign fund. This may be entirely un-
true. But if true I must ask you to direct 
that the money be returned to them forth-
with. . . . Moreover, it is entirely legitimate 
to accept campaign contributions, no matter 
how large they are, from individuals and cor-

porations on the terms on which I happen to 
know that you have accepted them; that is, 
with the explicit understanding that they 
were given and received with no thought of 
any more obligation on the part of the Na-
tional Committee or of the national adminis-
tration than is implied in the statement that 
every man shall receive a square deal, no 
more, no less, and that this I shall guarantee 
him in any event to the best of my ability. 
. . . But we cannot under any circumstances 
afford to take a contribution which can be 
even improperly construed as putting us 
under an improper obligation, and in view of 
my past relations with the Standard Oil 
Company, I fear such a construction will be 
put upon receiving any aid from them. 

On 1908, September 21, in a letter to 
the treasurer of the Republican Na-
tional Committee, Theodore Roosevelt 
wrote: 

I have been informed that you, or someone 
on behalf of the National Committee, have 
requested contributions both from Mr. 
Archibold and Mr. Harriman. If this is true, 
I wish to enter a most earnest protest, and to 
say that in my judgment not only should 
such contributions not be solicited, but if 
tendered, they should be refused; and if they 
have been accepted they should immediately 
be returned. I am not the candidate, but I am 
the head of the Republican administration, 
which is an issue in this campaign, and I pro-
test earnestly against men whom we are 
prosecuting being asked to contribute to 
elect a President who will appoint an Attor-
ney-General to continue these prosecutions. 

Mr. President, in his State of the 
Union speech, President Roosevelt said 
on August 31, 1910: 

Now, this means that our Government, Na-
tional and State, must be freed from the sin-
ister influence or control of special interests. 
Exactly as the special interests of cotton and 
slavery threatened our political integrity be-
fore the Civil War, so now the great special 
business interests too often control and cor-
rupt the men and methods of government for 
their own profit. We must drive the special 
interests out of politics. 

Mr. President, as I said, Theodore 
Roosevelt’s words in those days were as 
true then as they are today. I believe 
we are again in the same situation we 
were in before when he was able to get 
an all-out prohibition of corporate con-
tributions to American political cam-
paigns. That law is still on the books. 
That law has never been repealed. 

Why is it that tomorrow night there 
will be a fundraiser when individuals 
and corporations are allowed to con-
tribute as much as $500,000 to enjoy the 
hospitality of the Democratic National 
Committee at the MCI Center? It is be-
cause the loopholes have been ex-
ploited. People such as our nominee, 
Mr. Smith, have made the process such 
that we can no longer expect the influ-
ence of special interests not to pre-
dominate here in our Nation’s Capitol. 
Young Americans are tired of it. Young 
Americans are cynical, and they have 
become alienated. 

The nomination of Mr. Smith has not 
gone unnoticed beyond the beltway. 
The irony of his appointment to the 
FEC has been the subject of numerous 
editorials since the name first surfaced 
as a potential nominee. Let me read to 
you some of these editorials, Mr. Presi-
dent. 
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The Palm Beach Post: 
You wouldn’t put Charlton Heston in 

charge of gun control, and you wouldn’t put 
Bradley A. Smith in charge of enforcing the 
nation’s campaign-finance laws. 

Come to think of it, Republicans want to 
do both. 

Mr. Smith, a law professor in Ohio, feels 
about soft money the way Mr. Heston feels 
about assault weapons: More is better. . . . 
Mr. Smith has advocated the abolition of 
Federal restrictions on campaign contribu-
tions. Yet, Republicans want to nominate 
Mr. Smith to the Federal Election Commis-
sion, which was founded in 1975 to enforce 
campaign restrictions first imposed after 
Watergate. . . . 

The quote underpinning Mr. Smith’s phi-
losophy is, ‘‘People should be allowed to 
spend whatever they want on politics.’’ But 
when Mr. Smith talks about ‘‘people,’’ he 
means corporations and unions and political- 
action committees—the big donors who give 
with the all-too-realistic expectation that 
they will receive favors from Congress in re-
turn. 

The story I quoted earlier from the 
New York Times mentioned that when 
the big donors were contacted by 
phone, they wanted to —guess what— 
talk about legislation before the Con-
gress, for those who were soliciting do-
nations. 

The San Francisco Chronicle, April 
17: 

Seldom has the metaphor of the fox keep-
ing watch over the chicken coop seemed 
more apt. Bradley Smith has built his career 
arguing that the 1974 Federal Election Cam-
paign Act, the law regulating campaign ex-
penditures enacted after the Watergate scan-
dal, is unconstitutional and should be abol-
ished. 

In various articles, Mr. Smith, an obscure 
professor at Capital University in Columbus, 
Ohio, has argued that our nation only spends 
a ‘‘minuscule amount’’ on campaigns, a mere 
.05 percent of our Gross National Product. 
Rather than corrupting the process, Smith 
says campaign spending promotes democracy 
by generating interest in candidates and 
issues. . . . ‘‘If anything, we probably spend 
too little,’’ he wrote in one of several guest 
columns for the Wall Street Journal. 

Smith might have remained little more 
than a professorial provocateur behind the 
safe ramparts of the ivory tower had not Re-
publicans put forward his name to fill a va-
cant seat on the Federal Election Commis-
sion, the body created by the very law Smith 
thinks should be abolished. 

Washington Post, February 11, 2000: 
When the Supreme Court recently re-

affirmed that reasonable campaign finance 
regulations were constitutional, President 
Clinton sought to portray himself as a fight-
er for reform. ‘‘For years, I challenged Con-
gress to pass regulations that would ban the 
raising of unregulated soft money and ad-
dress back door spending by outside organi-
zations.’’ He said, ‘‘Now I am again asking 
Congress to restore the American people’s 
faith in their democracy and pass real re-
form this year.’’ This week, however, the 
President nominated to the Federal Election 
Commission a law professor, Bradley Smith, 
who not only opposes further reform, but be-
lieves that most existing campaign finance 
law violates the first amendment. Quite sim-
ply, Mr. Smith doesn’t believe in the bulk of 
the FEC’s work. Mr. Clinton has no business 
putting him in charge of it. 

Mr. President, this is from the New 
York Times, February 17, 2000: 

A vote to confirm Mr. Smith is a vote to 
perpetuate big-money politics. Campaign re-

strictions are only as strong as the FEC’s in-
terest in enforcing them—an interest Mr. 
Smith plainly lacks. In an election year in 
which Washington’s failure to end the cor-
rupt soft-money system has become a ral-
lying cause for John McCain’s Presidential 
campaign, the Senate should not seat some-
one on the FEC who questions the need for 
change. Mr. Smith, as Mr. Gore aptly noted, 
‘‘publicly questions not only the constitu-
tionality of proposed reform, but also the 
constitutionality of current limitations.’’ 
Mr. Smith does not belong on the FEC, and 
anyone in the Senate who cares about fash-
ioning a fair and honest system for financing 
campaigns should vote against his appoint-
ment. 

Mr. President, I don’t want to put too 
much credence and importance on Mr. 
Smith’s appointment. But I do not see, 
after the record is replete with Mr. 
Smith’s views concerning campaign fi-
nance reform, how anyone in this body 
who is a sincere supporter of campaign 
finance reform could possibly have the 
remotest idea of voting for Mr. Smith. 

Finally, I have on this floor many 
times for too many years been arguing 
the constitutionality of placing limita-
tions on campaign contributions. 

The opponents, time after time, have 
taken the floor and said: Well, Buckley 
v. Valeo was only a 5–4 vote, a foot-
note, which perhaps has become one of 
the most famous footnotes in the his-
tory of any Supreme Court decision 
concerning exactly what the words are 
both for and against. Over time, for 
reasons that are not clear to me, the 
opponents of campaign finance reform 
raise the concern in many people’s 
minds that the heart of McCain-Fein-
gold is unconstitutional; in other 
words, the ability to place a limit on 
campaign contributions. 

I didn’t quite understand that be-
cause in 1907 there was a law on the 
books that banned corporate contribu-
tions. That has never been repealed, 
nor declared unconstitutional. There is 
a law on the books in 1947 banning 
union contributions to American polit-
ical campaigns, and then of course 
there is the 1974 law. 

On January 24 of this year, Shrink 
Missouri clearly and unequivocally in a 
6–3 decision upheld the $1,000 limita-
tion on a campaign contribution. 

By limiting the size of the largest 
contributions, such restrictions are 
aimed at democratizing the influence 
money itself may bring to bear upon 
the electoral service. 

The U.S. Supreme Court, in a major-
ity opinion, goes on to say that in 
doing so, they seek to build public con-
fidence in that process and broaden the 
base of a candidate’s meaningful finan-
cial support by encouraging the public 
participation in open discussion that 
the first amendment itself presupposes. 

Mr. Smith directly repudiates—and 
still does after the U.S. Supreme Court 
spoke unequivocally—a 6–3 decision by 
the U.S. Supreme Court. Yet my col-
leagues feel that he is fit to enforce a 
law that he directly repudiates. 

This is a bit Orwellian, Mr. Presi-
dent. 

The Court went on to say in un-
equivocal terms that the imposition of 

a $1,000 limit is certainly not only con-
stitutional but should be constitu-
tional because many of the Justices ex-
pressed their utter dismay at the state 
of campaign financing today in a rath-
er forthright and candid manner, which 
is somewhat uncharacteristic of the 
U.S. Supreme Court. One of the Jus-
tices said, ‘‘Money is not free speech. 
Money is property.’’ 

On the one hand, a decision to con-
tribute money to a campaign is a mat-
ter of first amendment concern, not be-
cause money is speech; it is not, but 
because it enables speech through con-
tributions. The contributor associates 
himself with a candidate’s cause and 
helps the candidate communicate a po-
litical message with which the contrib-
utor agrees and helps the candidate 
win by attracting the votes of simi-
larly minded voters. Both political as-
sociation and political communica-
tions are at hand. 

On the other hand, restrictions upon 
the amount that any one individual 
can contribute to a particular can-
didate seek to protect the integrity of 
the electoral process, the means 
through which a free society democrat-
ically translates political speech into 
concrete government action. 

Moreover, by limiting the size of the 
largest contributions, such restrictions 
aim to democratize the influence 
money itself may bring to bear upon 
the electoral process. 

I don’t mean to paraphrase the Su-
preme Court of the United States, but 
what they are saying is money in mod-
est amounts is a way of participating 
in the political process, and it is a good 
and healthy thing. 

One of the great events in politics in 
the American Southwest is to have a 
barbecue and everyone pays $10, $15, or 
$20 to attend. You not only participate 
in the political process, but you have 
made an investment in that candidate. 

But when we are now at a point 
where $500,000 buys a ticket to a fund-
raiser, we have come a long way. We 
have come a long way. We have come 
to a Congress which is gridlocked by 
the special interests. 

If you want to look at our failure to 
enact a Patients’ Bill of Rights, if you 
want to look at our failure to enact 
modest gun control such as safety 
locks and instant background checks, 
if you want to look at our failure to 
enact meaningful military reform be-
cause we continue to buy weapons sys-
tems which the military doesn’t want 
or need, and we have 12,000 enlisted 
families on food stamps, you can look 
at a broad array of legislation that 
should have been acted on by any rea-
sonable group of men and women who 
are elected to represent the people. In-
stead, it is the special interests. 

What is the message we are about to 
send to the American people when we 
affirm the appointment of Professor 
Brad Smith to the Federal Election 
Commission? We are saying that we are 
appointing a person for 5 years who not 
only repudiates the decision of the U.S. 
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Supreme Court but believes that at no 
time in our history have we needed to 
clean up the abuses of the campaign fi-
nance system, and clearly has no inter-
est in removing the incredible corrup-
tion that possesses the political proc-
ess today, and is not interested in the 
fact that young Americans have be-
come cynical and even alienated from 
the political process, to wit: The 1998 
election where we had the lowest voter 
turnout in history of 18- to 26-year- 
olds. 

The message we are sending to Amer-
ica is: Americans, we are not ready yet 
to respond to the will of the people. We 
are still in the grips of special inter-
ests. Until we make their voices more 
clear and more strongly felt, the 
chances of reforming this system and 
returning the government to you is 
somewhat diminished. 

I know my colleague who is on the 
floor, Senator FEINGOLD, and I will con-
tinue our efforts to bring McCain-Fein-
gold and Shays-Meehan to the atten-
tion of this body for votes between now 
and when we go out of session. I don’t 
know if we will be able to do that, but 
have no doubt about what we are try-
ing to do and how we are trying to do 
it. 

All we ask for is a vote up or down. 
We will agree to 15 or 20 minutes equal-
ly divided on both sides on this issue 
because it has been ventilated time 
after time on the floor of the Senate. 
For anyone who has some idea we are 
trying to hold up legislation or block 
legislation, all we are asking for is a 
vote. We know a majority of the Sen-
ate would vote in favor. 

I think we are going to do something 
very wrong tomorrow. We are probably 
going to affirm a person to an office in 
which the American people place some 
trust in the enforcement of existing 
law. That person has made it clear that 
he is not interested in enforcing exist-
ing law, and, in fact, he believes that 
existing law is unconstitutional. 

I think this is a very serious mis-
take. I hope the American people no-
tice that this is something that will 
not work in their interests but will 
clearly work to maintain the status 
quo in our Nation’s Capital. 

Mr. President, I reserve the remain-
der of my time. 

The PRESIDING OFFICER. The Sen-
ator from Wisconsin. 

Mr. FEINGOLD. Mr. President, al-
though this, too, is an uphill battle, it 
is a good feeling to be on the floor 
again with my good friend, the Senator 
from Arizona, not only to fight this 
nomination, but also to signal the fact 
that we are ready to move forward on 
the campaign finance issue and a ban 
on soft money. 

I think the debate today has turned 
out to be not only a good chance to re-
view the inappropriateness of the Brad-
ley Smith nomination, but to review 
what has happened this year on the 
campaign finance front, particularly 
the decision by the U.S. Supreme Court 
in the Shrink Missouri case, and of 

course, more importantly, the tremen-
dous profile the Senator from Arizona 
has given to the campaign finance 
issue through his courageous campaign 
for President. 

All of that is optimistic for the fu-
ture. But today we have to continue 
the battle, as the Senator from Arizona 
has done, to try to prevent the Senate 
from making a terrible mistake with 
regard to the Federal Election Com-
mission. 

In that regard, let me first elaborate 
on one item the Senator from Ken-
tucky addressed. Earlier today, the 
Senator from Kentucky quoted from a 
number of letters from law professors, 
allegedly in support of the nomination 
of Professor Brad Smith. One of those 
letters was from Burt Neuborne, a pro-
fessor at NYU Law School and Legal 
Director at the Brennan Center for 
Justice, somebody for whom I have tre-
mendous regard and respect. The Sen-
ator from Kentucky took great pleas-
ure in quoting that letter because the 
Brennan Center has been very effective 
and outspoken in its opposition to Pro-
fessor Smith. 

I was a little surprised by the quote 
the Senator from Kentucky read from 
Professor Neuborne, although I noted 
that Professor Neuborne didn’t seem to 
endorse Professor Smith for the FEC 
post in the portion of his letter the 
Senator from Kentucky read. 

In the interim, I asked my staff to 
look into the letter. Although we have 
not actually seen a copy, it seems the 
letter quoted by the Senator from Ken-
tucky on the floor was actually a letter 
in support of Professor Smith’s effort 
to get tenure at his law school a few 
years ago. I hope I don’t need to point 
out, Mr. President, that there is a big 
difference between tenure at a law 
school and a seat on the FEC. Law pro-
fessors can be and often are provoca-
tive, even outrageous, in their views, 
but FEC Commissioners have to en-
force and interpret the law as intended 
by Congress. It is a very different job 
from being a professor. 

So I want the Record to be clear. 
Professor Neuborne’s comments were 
quoted at least a bit out of context, 
and those comments had nothing to do 
with the decision that will soon be be-
fore the Senate on Professor Smith’s 
nomination. 

Now let me say a bit more about the 
nomination and its relationship to the 
issue of soft money, which the Senator 
from Arizona was addressing moments 
ago. I spoke earlier about some of the 
views of Brad Smith on our current 
election laws. Now I want to talk about 
his views on the major reform issue 
that faces the Congress this year, the 
proposed ban on soft money. 

Professor Smith believes a ban such 
as the one contained in the McCain- 
Feingold bill would be unconstitu-
tional. That is another reason I believe 
he should not be confirmed. 

We have had a number of debates on 
the issue of campaign finance reform in 
the last few years. They have been hard 

fought and sometimes illuminating. 
Particularly interesting to me, I have 
noticed very frequently the arguments 
of opponents of reform have changed 
over time. The first few times the 
McCain-Feingold bill was brought to 
the floor, much of the argument was 
against the spending limits and bene-
fits contained in the original bill. We 
heard the cry of ‘‘welfare for politi-
cians,’’ over and over. 

Then, when the bill was modified and 
spending limits for candidates were 
dropped, opponents of reform focused 
on provisions that would have re-
stricted the use of unlimited corporate 
and union money to pay for phony 
issue ads that were really nothing 
more than campaign ads in disguise. 
Opponents complained that these pro-
visions violated the first amendment. 
Then the accusation on this floor over 
and over again became that we reform-
ers were the so-called ‘‘speech police’’ 
and the ‘‘enemies of free speech.’’ 

Last fall, however, Senator MCCAIN 
and I decided to exclusively focus our 
attention on the worst loophole in the 
law, the problem that has undermined 
the whole of our Nation’s election laws, 
the unlimited soft money contributions 
to the political parties. We found few, 
if any, opponents who were actually 
willing to come to the floor during the 
latest debate to continue to press some 
kind of a constitutional attack on this 
bill. 

The reason was very simple. There is 
no credible argument that a ban on 
soft money would be struck down by 
the Supreme Court. That view was sup-
ported by a letter to Senator MCCAIN 
and to me from 126 legal scholars. It 
was seconded by a letter from every 
living former president, executive di-
rector, legal director, and legislative 
director of the American Civil Lib-
erties Union. Even one of the strongest 
and most consistent opponents of re-
form in this body, the Senator from 
Washington, Mr. GORTON, conceded on 
the floor that a ban on soft money is 
probably constitutional. He even con-
ceded that. 

Then we had the Supreme Court 
weighing in earlier this year in the 
Shrink Missouri case, reaffirming a 
portion of the Buckley decision that 
upheld contribution limits and stating 
in very strong and clear language that 
the Congress has the power to limit 
contributions to protect against actual 
or apparent corruption, the Court said: 

There is little reason to doubt that some-
times large contributions will work actual 
corruption of our political system, and no 
reason to question the existence of a cor-
responding suspicion among voters. 

In my view, and I think in the view 
of any serious commentator on this 
subject, the Supreme Court’s ruling in 
the Shrink Missouri case removes all 
doubt as to whether the Court would 
uphold the constitutionality of a ban 
on soft money. That is the centerpiece 
of the reform bill that has passed the 
House and is now awaiting Senate ac-
tion. It is simply not credible to argue 
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that this same Court that just a couple 
of months ago so strongly upheld the 
Missouri contribution limits would 
somehow completely change its juris-
prudence and turn around and strike 
down an act of Congress that would 
outlaw soft money. It is simply not 
credible. 

But then there is Bradley Smith, the 
nominee before the Senate. In a paper 
for the Notre Dame Law School Jour-
nal of Legislation, published in 1998, he 
wrote the following: 

Regardless of what one thinks about soft 
money, or what one thinks about the appli-
cable Supreme Court precedents, a blanket 
ban on soft money would be, under clear, 
well-established First Amendment doctrine, 
constitutionally infirm. 

Professor Smith makes the argument 
that since the parties use soft money 
to run phony issue ads and since phony 
issue ads are constitutionally pro-
tected, somehow a ban on soft money 
must be constitutionally suspect. 

The problem with this argument is 
that the justification for banning soft 
money has nothing to do with stopping 
the parties from running phony issue 
ads. The purpose of a soft money ban is 
to stop the erosion of public confidence 
in the political process that unlimited 
contributions from wealthy corporate, 
labor, and individual donors have 
caused—in other words, to put it in 
simple terms, terms that are not my 
own but those of the U.S. Supreme 
Court, to stop the appearance of cor-
ruption. 

Banning soft money is not about at-
tacking speech, it is about attacking 
corruption. The parties can continue to 
run all the phony issue ads they want 
after soft money is banned; they will 
just have to use hard money to pay for 
those ads. 

Of course, Professor Smith doesn’t 
agree that unlimited contributions can 
cause a corruption problem. But the 
Supreme Court most certainly does. 

A majority of this Senate has voted 
repeatedly in favor of a soft money 
ban. I cannot imagine that same ma-
jority will, tomorrow, vote to confirm 
a nominee who believes such a ban is 
unconstitutional. That is why the vote 
on Mr. Smith is not simply a vote on 
an executive branch nominee, it is a 
vote on campaign finance reform 

Here is the problem. If we succeed in 
passing a soft money ban this year, the 
FEC is going to have to promulgate 
regulations to implement that law. Nu-
merous questions will undoubtedly 
arise on the mechanics of that ban. We 
need an FEC that will vote to enforce 
the law and to interpret it in a way 
that is consistent with congressional 
intent. I simply have no confidence 
that Mr. Smith will be able do that— 
how can he? It would be completely at 
odds with his own loudly professed 
principles. His view is that the whole 
exercise of prohibiting the parties from 
soliciting and receiving unlimited non- 
federal contributions is illegitimate. 

Shortly after his nomination, Mr. 
Smith was interviewed by the Capitol 

Hill newspaper, Roll Call. A story on 
February 14 of this year, stated as fol-
lows: 

But Smith said ‘‘the reason most’’ why 
he’s agreed to take the position is to 
‘‘present the case that there’s another way 
to talk about reform than reform being 
equivalent to more regulation.’’ 

We are making a decision about put-
ting someone on the Fec who is sup-
posed to enforce the laws we pass. The 
purpose is not to send an advocate over 
to the FEC. 

That’s right, this nominee most 
wants to be on the regulatory body in 
charge of administering the statutes 
that Congress passes in order to 
present the view that we do not need 
more regulation. Not to implement 
Congress’s will in passing reform, but 
to show there is another way of talking 
about reform. I do not want that kind 
of Commissioner writing the regula-
tions that will put the soft money ban 
of the McCain-Feingold bill into prac-
tice. 

I am not going to stand here and tell 
you that enactment of the McCain- 
Feingold bill is assured in this session 
of Congress. We have a lot of work still 
to do to convince enough of those who 
are now voting to permit a filibuster to 
block us to change their minds. But if 
you truly believe that soft money must 
be banished from our system, as you 
have voted so many times in the past 
few years, you must vote against the 
nomination of Brad Smith. Otherwise, 
you may very well be responsible for 
ineffective FEC enforcement of the ban 
which will let soft money back into the 
system, nullifying all that we have 
worked so hard to accomplish. 

The Senator from Kentucky began 
his presentation this morning by in es-
sence asking for sympathy for Pro-
fessor Smith because he has inspired 
such strong opposition both in the Sen-
ate and from outside commentators. He 
suggests that because the opposition is 
so heated that it must be distorted. 
And he quoted from law professors who 
have written in to defend Professor 
Smith and criticize the opposition to 
him. He said that from all that has 
been said about Professor Smith, one 
would think he has horns and a tail. I 
want to reiterate this because I think 
this approach the Senator from Ken-
tucky has used is unfair to all of us 
who have opposed Professor Smith. 
Frankly, I think it is I unfair to Pro-
fessor Smith. 

The opposition to Professor Smith is 
not personal. There is not a shred of a 
personal element to it and there never 
has been. It is based on his views, and 
in particular on his writings as a law 
professor and commentator on the elec-
tion laws. The quotes I have called at-
tention to today are not distortions, 
they are not taken out of context, they 
are not a caricature or a misrepresen-
tation. These are Professor Smith’s 
views, and he has reaffirmed them over 
and over again, including in the hear-
ings held by the Rules Committee on 
his nomination. Yes, as we saw earlier, 

he has a beautiful family, and a beau-
tiful dog, but that does not make his 
views on Federal election law any more 
acceptable to me or others who care 
about campaign finance reform. 

Professor Smith has not disavowed 
the views he expressed in his many 
writings on campaign finance. He sim-
ply asks us to take on faith his promise 
that notwithstanding those views he 
will enforce the law. But it is not that 
simple. Issues come before the FEC 
that are not as clear cut as ‘‘will you 
enforce the law or not?’’ 

The FEC has to implement and ad-
minister the law. It has to promulgate 
regulations to cover complicated legal 
issue that come about because can-
didates and groups do their utmost to 
get around the law. It has to initiate 
investigations of suspicious activities, 
sometimes with great pressure brought 
by the parties to do nothing. 

I simply do not have confidence that 
an academic who holds the views ex-
pressed so clearly by Professor Smith 
will discharge his duties in a way that 
will uphold the spirit as well as the let-
ter of the law. 

Let me also respond to the argument 
expressed by both the Chairman and 
the Ranking Member of the Rules Com-
mittee that his Senate is bound to rub-
ber stamp the President’s appoint-
ments because by tradition each party 
is entitled to choose the members of 
the Commission. 

First of all, I will say that I was very 
disappointed that President Clinton 
put forward this nomination. I ex-
pected more from a President who 
claims to support campaign finance re-
form. And I am pleased that Vice- 
President GORE has announced his op-
position to the nomination of Professor 
Smith. I hope some day that we will 
have a President who will break with 
tradition—and that’s all it is—tradi-
tion, and nominate independents or 
people who are not strongly identified 
with the parties to the FEC. I don’t 
think the FEC or the country are well 
served by the kind of ‘‘balanced’’ Com-
mission that we now have, where the 
Democratic and Republican Commis-
sioners reliably line up on opposite 
sides of issues that have a partisan fla-
vor, and line up in lock step together 
on issues that implicate the rights of 
third parties. I would like to see Com-
missioners on both sides who have an 
appreciation of the importance of the 
campaign finance laws and will vote to 
ensure fairness in elections. 

But until we have that kind of Presi-
dent, who is willing to stand up to the 
leadership of the parties, we still have 
the Senate’s duty of Advice and Con-
sent. Nowhere is it said in the Con-
stitution that the power of Advice and 
Consent is any different for members of 
the FEC. Otherwise, why would we not 
just have the President nominate peo-
ple and not have the Senate vote. It is 
an abdication of the Senate’s duty, I 
believe, for us to give any less scrutiny 
to this nominee simply because it is 
paired with another nominee from the 
other party. 
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The Senator from Kentucky also 

claimed that a nominee for a spot on 
the FEC has never been defeated on the 
floor, and that is true. But it is not 
true that the wishes of each of the par-
ties has always been respected. In the 
mid-1980s, the Republican Party, under 
pressure from the National Right to 
Work Committee, blocked the re-
appointment of a Democratic Commis-
sioner, Thomas Harris, because of his 
work as a lawyer representing unions. 
President Reagan refused to renomi-
nate Harris, and after a lengthy stale-
mate, another nominee was suggested. 

So much of the argument in favor of 
this nominee today has been based on 
this notion that to try to stop an FEC 
nomination is a complete break with 
precedent, that we have to simply 
rubberstamp this pairing of two FEC 
commissioners. The reality is contrary 
to the suggestion earlier today, the 
party of the Senator from Kentucky 
has not always acquiesced in the choice 
of the Democratic Party for its seats 
on the commission. 

Let me finally just dispel one mis-
conception that I think some might 
have about the negotiations and agree-
ments that led to this debate, which is 
clearly tied to various judicial and 
other nominations. There is no require-
ment here that Professor Smith’s nom-
ination be approved by the Senate in 
order for these other nominations to go 
forward. That is a misconception that 
some, particularly on our side, may be-
lieve. It is simply not the case with re-
gard to the unanimous consent agree-
ment and the negotiations between the 
majority leader and minority leader. In 
fact, it would be an abdication of our 
responsibility not to vote on the merits 
of this particular nominee regardless of 
the other nominations whose consider-
ation was linked to the consideration 
of this nomination. 

With that I reserve the remainder of 
my time and I yield the floor. 

Mr. President, I ask the time be 
charged equally as I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. ALLARD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 
Mr. ALLARD. Mr. President, on be-

half of the majority leader, I ask unan-
imous consent that the Senate proceed 
to a period for the transaction of morn-
ing business, with Senators permitted 
to speak for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

SOCIAL SECURITY 
Mrs. BOXER. Mr. President, Senator 

GRAMS quoted a letter to President 

Clinton that I signed last year. He took 
this letter out of context. In sup-
porting the public pension systems of 
state and local government workers, I 
called for the continuance of those 
plans—not for the creation of private, 
individual accounts. 

f 

THE VERY BAD DEBT BOXSCORE 
Mr. HELMS. Mr. President, at the 

close of business yesterday, Monday, 
May 22, 2000, the Federal debt stood at 
$5,673,857,621,024.05 (Five trillion, six 
hundred seventy-three billion, eight 
hundred fifty-seven million, six hun-
dred twenty-one thousand, twenty-four 
dollars and five cents). 

Five years ago, May 22, 1995, the Fed-
eral debt stood at $4,883,843,000,000 
(Four trillion, eight hundred eighty- 
three billion, eight hundred forty-three 
million). 

Ten years ago, May 22, 1990, the Fed-
eral debt stood at $3,092,808,000,000 
(Three trillion, ninety-two billion, 
eight hundred eight million). 

Fifteen years ago, May 22, 1985, the 
Federal debt stood at $1,750,663,000,000 
(One trillion, seven hundred fifty bil-
lion, six hundred sixty-three million). 

Twenty-five years ago, May 22, 1975, 
the Federal debt stood at 
$522,752,000,000 (Five hundred twenty- 
two billion, seven hundred fifty-two 
million) which reflects a debt increase 
of more than $5 trillion— 
$5,151,105,621,024.05 (Five trillion, one 
hundred fifty-one billion, one hundred 
five million, six hundred twenty-one 
thousand, twenty-four dollars and five 
cents) during the past 25 years. 

f 

ADDITIONAL STATEMENTS 

CELEBRATING THE NALC 
NATIONAL FOOD DRIVE 

∑ Mrs. BOXER. Mr. President, on the 
second Saturday of each May, letter 
carriers across the United States col-
lect food donations on their postal 
routes to deliver to community food 
banks, shelters and pantries. I com-
mend the National Association of Let-
ter Carriers (NALC) for creating and 
sponsoring the largest one-day food 
drive in the country with over 100,000 
letter carriers participating in more 
than 10,000 cities and towns. 

Not only do America’s postal workers 
perform an important function in our 
economy and in our daily lives, they 
make a difference in improving the 
lives of needy citizens. I extend my ap-
preciation and thanks to NALC’s lead-
ers and members for their dedication 
and commitment to their strong tradi-
tion of community service. 

The food drive started as small pilot 
program in 10 cities and, as a result of 
its huge success, was expanded nation-
wide. The program asks postal patrons 
to place a box or bag of food next to 
their mailboxes. The food is picked up, 
sorted at postal stations and then de-
livered to area food banks by letter 
carriers. 

I am pleased to note that in my home 
state, the California State Association 
of Letter Carriers was among those 
state associations which donated the 
largest amount of food in the national 
drive. It is my hope that during the 
month of May and throughout the 
year, Americans will consider becom-
ing involved in the NALC Food Drive 
and in other activities serving the less 
fortunate in our communities.∑ 

f 

ABC’S 50TH ANNIVERSARY 
∑ Mr. HUTCHINSON. Mr. President, I 
rise today to congratulate the Associ-
ated Builders and Contractors (ABC) as 
they approach their 50th Anniversary. 
ABC was founded by seven contractors 
in Baltimore, Maryland on June 1, 1950, 
and is today a national trade associa-
tion representing over 22,000 contrac-
tors, subcontractors, material sup-
pliers and related firms from across the 
country and from all specialties in the 
construction industry. 

ABC is the construction industry’s 
voice for merit shop (open shop) con-
struction as ABC is the only national 
association devoted to the merit shop 
philosophy. Merit shop companies em-
ploy approximately 80 percent, or four 
out of five, of all American construc-
tion workers and seek to provide the 
best management techniques, the fin-
est craftsmanship, and the most com-
petitive bidding and pricing strategies 
in the industry. ABC believes that 
union and merit shop contractors and 
their employees should work together 
in harmony and that work should be 
awarded to the lowest responsible bid-
der regardless of labor affiliation. 

I greatly appreciate ABC’s commit-
ment to developing a safe workplace 
and high-performance work force 
through quality education and training 
with comprehensive safety and health 
programs. I also appreciate ABC’s dedi-
cated efforts to secure free enterprise, 
fair and open competition, less govern-
ment, more opportunities for jobs, tax 
relief, increased training, and the 
elimination of frivolous complaints 
and over-regulation. 

Accordingly, I thank ABC for their 
efforts and wish them continued suc-
cess in their efforts to ensure that the 
American construction industry con-
tinues to afford the finest work prod-
uct and greatest opportunity in the 
world.∑ 

f 

LOCAL LEGACIES PROJECT 
∑ Mr. BAUCUS. Mr. President, I rise 
today to honor a select few individuals 
from my home state of Montana. I have 
personally nominated these individuals 
to represent Montana in the Library of 
Congress’ Local Legacies Project as 
part of their Bicentennial Celebration. 
The Local Legacies project has allowed 
citizens to participate directly in this 
great celebration. The participants 
have documented America’s grassroots 
heritage in every state, the U.S. Trusts 
and Territories, and the District of Co-
lumbia. Their documentation provides 
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