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The Senate met at 9:31 a.m. and was
called to order by the Honorable RICK
SANTORUM, a Senator from the State of
Pennsylvania.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Almighty God, as we begin this day
of work here in the Senate our minds
are focused on the people of New Mex-
ico who have suffered the loss of their
homes and personal property in the
tragedy of the forest fires in both the
northern and southern parts of the
State. Especially, our hearts go out in
profound sympathy for fire fighter
Samuel James Tobias who lost his life
while flying a spotter plane over the
forest fires. Comfort his family and
continue to give courage to his fellow
fire fighters.

Father, we are profoundly grateful
for the heroic service of fire fighters,
police and emergency personnel who
face danger and possible loss of life to
preserve our forests, natural resources,
homes, and our very lives.

Now, as we turn to the responsibil-
ities of this day we ask You to fill the
wells of our souls with Your strength
and our intellects with fresh inspira-
tion. Here are our minds, enlighten
them; here are our wills, quicken them;
here are our bodies, infuse them with
energy. For You, Dear God, are our
Lord and Saviour. Amen.

PLEDGE OF ALLEGIANCE

The Honorable RICK SANTORUM, a
Senator from the State of Pennsyl-
vania, led the Pledge of Allegiance, as
follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

Senate

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. THURMOND].

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, May 23, 2000.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable RICK SANTORUM, a
Senator from the State of Pennsylvania, to
perform the duties of the Chair.

STROM THURMOND,
President pro tempore.

Mr. SANTORUM thereupon assumed
the chair as Acting President pro tem-
pore.

————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader.
————

SCHEDULE

Mr. LOTT. Mr. President, today the
Senate will be in a period of morning
business, with Senators GRAMS and
DURBIN in control of the time until
11:30 a.m. Momentarily, I intend to pro-
pound a unanimous consent request
that provides for debate on two FEC
nominations, beginning at 11:30 a.m.,
and consuming the remainder of the
day. There will also be debate time on
several judicial nominations, with any
votes ordered during today’s session to
occur on Wednesday.

For the information of all Senators,
it is my intention to begin consider-
ation of the legislative branch appro-
priations bill, as well as the Agri-
culture appropriations bill, later this
week. It is hoped that the Senate can
complete action on both of these very
important spending bills prior to the
Memorial Day recess.

Now, again, for the information of
Senators, we will have this debate on
the nominations throughout the day.
Beginning tomorrow, in the morning, I
presume, right after the opening activi-
ties, we will go to the legislative
branch appropriations bill. We hope to
be able to finish that in a reasonable
period of time. But regardless of that,
sometime in midafternoon—I presume,
3:30, 4:00, 4:30; we will have to look at
the time and work out that exact
time—we will begin a series of votes
that will probably mean votes on ei-
ther four or five or six—I hope it is five
or four and not the full six, but we
could still have as many as six votes in
a row Wednesday afternoon. Then we
hope to turn to the Agriculture appro-
priations bill.

———

UNANIMOUS CONSENT AGREE-
MENT—EXECUTIVE CALENDAR

Mr. LOTT. In executive session, I ask
unanimous consent that at 11:30 a.m.,
Tuesday, May 23, the Senate proceed to
executive session to consider Executive
Calendar No. 436, the nomination of
Bradley Smith to be a member of the
FEC. I further ask consent that debate
be limited on the nomination as fol-
lows: Senator MCCONNELL, 2 hours;
Senator DODD, or his designee, 2 hours;
Senator WELLSTONE, 2 hours; Senator
MCcCAIN, 2 hours; Senator FEINGOLD, 2
hours.

I further ask consent that following
the use or yielding back of time, the
nomination be laid aside, with a vote
to occur on the confirmation of the
nomination during Wednesday’s session
of the Senate at a time to be deter-
mined by the two leaders, with 20 min-
utes for closing remarks, equally di-
vided, just prior to the vote. If we need
a few more minutes than that, we will
work with the interested parties to see
if that can be achieved.

I also ask consent that immediately
following that vote, the Senate proceed
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to a confirmation vote on the nomina-
tion of Danny McDonald, Calendar No.
435.

I further ask consent that also on
Tuesday, May 23, the Senate then pro-
ceed to the nomination of Timothy
Dyk to be a U.S. circuit judge, Cal-
endar No. 291, and the debate be lim-
ited to the following: Senator SES-
SIONS, 30 minutes; Senator HATCH, 15
minutes; and Senator LEAHY, 15 min-
utes.

I further ask consent that on Tues-
day, the Senate proceed to Calendar
No. 498, the nomination of Gerard
Lynch, and there be 40 minutes of de-
bate, equally divided, between the op-
ponents and proponents. I also ask con-
sent that all debate time on the nomi-
nations be consumed or considered
yielded back during Tuesday’s session
of the Senate.

I further ask consent that the vote
occur on or in relation to the Dyk
nomination third in the voting se-
quence on Wednesday, to be followed
by votes on Executive Calendar No. 498,
No. 519, and No. 520.

I ask unanimous consent that imme-
diately following those votes, the Sen-
ate immediately proceed to the consid-
eration of the following nominations
on the Executive Calendar:

Nos. 206, 334, 424, 433, 434, 437, 438, 439,
440, 441, 442, 443, 444, 445, 446, 447, 448,
449, 452, 453, 455, 456, 457, 458, 459, 460,
461, 462, 463, 464, 465, 466, 467, 468, 469,
472, 476, 477, 478, 479, 480, 481, 482, 483,
496, 497, 499, 500, 501, 502, 503, 504, 505,
506, 518, 521, 522, 523, and all nomina-
tions on the Secretary’s desk.

I further ask unanimous consent that
the nominations be confirmed, the mo-
tions to reconsider be laid upon the
table, any statements relating to the
nominations be printed at the appro-
priate place in the RECORD, the Presi-
dent be immediately notified of the
Senate’s action, and the Senate then
return to legislative session.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. McCAIN. I object.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

Mr. LOTT. I suggest the absence of a
quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. LOTT. I amend the unanimous
consent request which stated there
would be 20 minutes for closing re-
marks, equally divided, just prior to
the vote. I amend that to say, 20 min-
utes for closing remarks, equally di-
vided, plus an additional 10 minutes for
Senator MCcCAIN and 10 minutes for
Senator FEINGOLD.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

CONGRESSIONAL RECORD — SENATE

Mr. DASCHLE. Reserving the right
to object, let me just say that there are
19 nominations still pending on the cal-
endar if we are able to adopt this unan-
imous consent request today. Some of
those nominations have been on the
calendar for well over a year. I think it
is the view of virtually every member
of the caucus on our side that to hold
nominations that long is cruel. It is
wrong. It should not be tolerated. We
are in a position to clear all nomina-
tions, including those 19.

I ask whether the majority leader
might be able to clear those as well?

Mr. LOTT. Mr. President, I will re-
spond. I know that at least one ap-
pointment is waiting on a companion
appointment from the administration,
where you have a Democratic nominee
for a commission or a board, and we
usually try to move them together.
That is one case. Then we have seven
IRS members who can be cleared if—I
understand there is opposition to at
least one of those from the Democratic
side.

But my goal in working to get this
large package done is so we can con-
tinue to work to get companion nomi-
nations and move more nominations. I
discussed this with Senator DASCHLE
yesterday. It is not easy, but we hope
to continue to work together to get the
nominations in a position where they
can be cleared, or where we have de-
bate time and a vote and arrange for
that to occur. We will keep working on
it. It has been reduced by some 70 or
more nominations if this entire pack-
age is completed, and if all of them—
well, it will either be voted on and ap-
proved or defeated, leaving only 19. So
that is a major step toward getting
nominations confirmed.

Mr. DASCHLE. Reserving the right
to object, and I will not, obviously, I
hope the majority leader will work
with us to work through these 19
names. As I say, some of them have put
their lives on hold now for over a year.
It is just intolerable to them, and it
should be intolerable to us that we
would accept that kind of a practice. I
will work with the majority leader and,
hopefully, resolve these outstanding
problems. I will not object to this re-
quest.

Mr. FEINGOLD. Mr. President, re-
serving the right to object, I simply
thank both the leaders for their pa-
tience in working out this very dif-
ficult agreement. I appreciate the ma-
jority leader extending us time prior to
the vote to summarize our arguments.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Without objection, it is so ordered.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hampshire
is recognized.

Mr. GREGG. Mr. President, are we
now in morning business?

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
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will now be a period for the transaction
of morning business with Senators per-
mitted to speak therein for up to 10
minutes each.

ORDER OF PROCEDURE

Mr. GREGG. Mr. PRESIDENT, I ask
unanimous consent that I be allowed to
speak for 5 minutes without having
that time come off of the time allo-
cated to the Senator from Minnesota,
who, I understand, has time reserved
during this period of morning business.

The ACTING PRESIDENT pro tem-
pore. The Senator has time until 10
o’clock. The Senator from Minnesota
has time until 10 o’clock.

Mr. GREGG. I ask unanimous con-
sent that I be allowed to speak for 5
minutes and that his time be extended
to reflect the time that I will take.

The ACTING PRESIDENT pro tem-
pore. There are sequential times after
that. The Senator from Wyoming has
until 10:30, and the Senator from Illi-
nois has until 11:30.

Mr. GREGG. I ask unanimous con-
sent that my 5 minutes come off of the
time of the Senator from Wyoming.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———
SIERRA LEONE

Mr. GREGG. Mr. President, I wanted
to speak about Sierra Leone and espe-
cially about the attempts I have made
to address this issue as chairman of the
Appropriations Subcommittee on Com-
merce, Justice, State, and the Judici-
ary.

The New York Times and a number
of other daily papers have reported
that I have limited the ability of the
State Department to spend money on
behalf of the United Nations, or send
money to the U.N. for the purpose of
peacekeeping in Sierra Leone, and that
is correct. However, the numbers that
the New York Times, at least, used
were incorrect.

I think the record needs to be cor-
rected. I presume this story came from
a momentum within the U.N. to try to
put pressure on the Congress to spend
money on U.N. initiatives. Obviously,
the U.N. feels that by using our media
sources in this country, they can influ-
ence the activity of the Congress, spe-
cifically of the Senate. However, 1
would have hoped that the New York
Times reporter would have reviewed
the actual facts and determined the
facts before reporting them as facts.
Obviously, this reporter got his infor-
mation from somebody, I presume, at
the U.N., or maybe the State Depart-
ment, and did not bother to check the
facts.

It was represented in the story, for
example, that the amount of money
that was owed to the U.N. in the area
of peacekeeping was somewhere in the
vicinity of $1.7 billion. This number is
inaccurate and the story was, there-
fore, inaccurate.
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Let me review the numbers specifi-
cally. In accounting for the amount of
money that the U.N. is owed, there is a
regular budget assessment of approxi-
mately $300 million. This is included in
the $1.7 billion, which I presume they
got from the U.N., or they could not
have gotten to that number. However,
that $300 million is not owed. We paid
that money on a 9-month delay. We
have always paid it on a 9-month delay
because of the budgeting process of the
Federal Government. So you can re-
duce that number by the $300 million
figure because that money will be paid
on October 1, as it always is.

Second, the Times must have been
counting as a U.N. assessment the
peacekeeping moneys of $500 million.
Well, the $500 million is the amount we
have allocated for peacekeeping in our
budgets for the benefit of the U.N. But
that $5600 million has not yet been
called upon by the U.N. In fact, of that
$500 million, we have received requests
for approximately $300 million. We
have not received requests for the full
$5600 million. We have received requests
for about $300 million. We have paid—of
that $300 million requested—approxi-
mately $565 million. The balance is in
issue, but it is being worked out. So
that number is inaccurate, and you can
reduce that $1.7 billion by at least $200
million that we have not received a re-
quest for, and the $55 million we have
paid and, in my opinion, by significant
other numbers also.

Third, the Times must have been
counting the $926 million which is an
arrearage payment. The arrearage
issue was settled last year. It had been
delayed for 3 years because of the Mex-
ico City language, which did not need
to be delayed. But the administration
put such a hard line on obscure lan-
guage dealing with Mexico City
Planned Parenthood that they ended
up tying up the arrears that we as the
Senate were willing to pay. We appro-
priated that money every year, by the
way. There was an agreement reached
between ourselves and the State De-
partment and the White House, known
as the Helms-Biden agreement, which
said we would pay that money. So that
money is in the pipeline to be paid,
subject to the U.N. meeting certain
conditions. That is not in issue.

So when you take all the numbers,
there is no $1.7 billion at issue. Actu-
ally, it is closer to $100 million than
$1.7 billion. So the exaggeration in the
story was inaccurate. It reflects, I
think, shoddy journalism.

Secondly, the story implied that my
position was basically an isolationist
position and that I am opposing peace-
keeping everywhere in the world.

No, I am not. In fact, we have ap-
proved peacekeeping in my committee
in a number of areas. We have approved
peacekeeping in the Golan Heights for
$4 million, Lebanon for $15 million, Cy-
prus for $3 million, Georgia for over $3
million, in Tajikistan for $2 million,
and the Yugoslavia and Rwanda War
Crime Tribunal for $22 million. The list
goes on and on.
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So we have approved a significant
amount of peacekeeping dollars for a
variety of different missions that have
been undertaken by the U.N. However,
the problem I have is that in Sierra
Leone, what we ended up doing was en-
dorsing a policy that brought into
power parties who had committed rape,
murder, and atrocities against the peo-
ple of Sierra Leone. And instead of hav-
ing these people brought to justice
under the War Crimes Tribunal, as
they should have been, what we have
done is endorsed these people in the
Lome Accord and said they should be
brought into the Government. That
policy makes no sense.

We are seeing a deterioration of that
policy by what is happening to the
peacekeepers in Sierra Leone today.
Instead of taking weapons from the
rebels who are basically killing people
arbitrarily and, as part of the policy,
hacking limbs off of people—instead of
taking their weapons, the U.N. has
given up more weapons than it has
taken in Sierra Leone.

Right now, we still have actually
hundreds of U.N. peacekeepers who
have been taken hostage over there.
Why? Because the policy being pursued
in Sierra Leone was misdirected from
the start. We should not have been
making peace. We should not have been
bringing into the Government people
who acted in such a barbaric way to-
ward their own people. We should have
been taking a harder line. We should
have been sending in TU.N. peace-
keepers—in Sierra Leone honoraria we
may not want to—people who had the
capacity and the equipment to defend
themselves, and had the portfolio and
the directions so they could defend
themselves and use force.

Unfortunately, we didn’t send those
types of troops in there—or the U.N.
didn’t. America is complicit in this.
American taxpayers have to ask them-
selves, why are we spending this
money? Why would we want to spend
money to support, encourage, and en-
dorse people who are essentially crimi-
nals and moving those criminals into
the Government of Sierra Leone and
giving them the authority to act? Well,
that was my reason for putting a hold,
as we call it, on this. It was actually a
denial of the funds for Sierra Leone.

It appears, having said that, I guess,
that suddenly people have awakened
and are saying, hey, maybe that is
right. In fact, as of yesterday, the
State Department changed its position
as to the rebel leader over there. In-
stead of him being a conciliatory, posi-
tive force for the basis on which they
might base the peace accord over there,
this person—or people—should be
brought before an international tri-
bunal when they have committed
crimes against humanity, which this
individual clearly has. Maybe there is a
shift of attitude occurring within the
State Department. I hope there is be-
cause that would move us down the
road towards resolving this issue. But
the representation that the committee

S4243

I chair, and in which the ranking mem-
ber, Senator HOLLINGS, participates in
very aggressively, has in some way op-
posed peacekeeping is inaccurate. The
numbers used in the article are inac-
curate. The fact is, we have raised le-
gitimate concerns to protect the tax-
payers of this country, which is our
job. I believe we are doing it effec-
tively.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, time
until 10:05 a.m. is under the control of
the Senator from Minnesota.

Mr. GRAMS. Thank you very much,
Mr. President. I understand Senator
THOMAS is to control the time from 10
a.m. until 10:30 a.m. He will not be to
the floor right away. I ask unanimous
consent to have 15 minutes of addi-
tional time from Senator THOMAS’
time.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

——
SOCIAL SECURITY REFORM

Mr. GRAMS. Thank you very much.
Mr. President, I have a lot to go
through in a very short period of time.
But I wanted to come to the floor this
morning to make a few remarks on a
vitally important issue facing our Na-
tion, which is how we are going to
strengthen and save Social Security.

But, first, I would like to commend
George W. Bush for bringing Social Se-
curity reform to the forefront by pro-
posing to allow workers to invest a
portion of their Social Security payroll
taxes in personal retirement accounts.
I believe this is the best solution to the
fast approaching insolvency of Social
Security.

Governor Bush’s vision of courage
and leadership is greatly appreciated
by all of us who are concerned about
saving this Nation’s retirement pro-
grams, including the Senator from
Pennsylvania, who is in the chair this
morning, who has also worked very
hard and tirelessly to find a way to
save Social Security in the future.

In contrast to the efforts by Gov-
ernor Bush to explore solutions to fix
our retirement system, his opponent,
Vice President AL GORE, offers no
workable plan and only politicizes the
issue. He accuses Governor Bush of
being too willing to take risks with the
nation’s retirement program. He also
believes that younger workers should
not be allowed to invest some of their
payroll taxes because they would not
be capable of managing their own in-
vestments.

Besides the usual scare tactics, Vice
President GORE has taken the same ap-
proach as President Clinton in dealing
with Social Security problems—basi-
cally, they refuse to make hard choices
and use double counting and other
budget gimmicks to mask the threat to
Social Security.

Under current law, Social Security
will begin running a deficit by 2015.
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The Clinton/Gore proposal would not
extend this date by a single year.

They simply put more IOUs in the
Social Security trust fund which will
significantly increase the mnational
debt, and then claim they have saved
Social Security.

But their numbers simply do not add
up. Between 2015 and 2036, the govern-
ment will have to come up with $11.3
trillion from general revenues to make
up the annual shortfall in the Social
Security system. This is nearly three
times the amount the government will
save from paying down the publicly
held debt during that period.

Worse still, the Clinton/Gore plan
does not trust the American people to
manage their own money, and they in-
stead propose government investment
of Americans’ Social Security sur-
plus—this despite Vice President
GORE’s recent denial that their plan
called for the government to invest
payroll taxes in the stock market. ‘“We
didn’t really propose it. We talked
about the idea,” he said.

Vice President GORE obviously has a
short memory. He forgot their govern-
ment investment proposal was included
in their budgets for FY 1999, FY 2000
and FY 2001.

I remember that when the Clinton
administration first proposed the gov-
ernment investment scheme, I asked
Federal Reserve Chairman Alan Green-
span whether we should allow the gov-
ernment to invest the Social Security
Trust Funds in the markets, and
whether or not this was the right ap-
proach. Here are his exact words:

No, I think it’s very dangerous . . . I don’t
know of any way that you can essentially in-
sulate government decision-makers from
having access to what will amount to very
large investments in American private in-
dustry. . . .

I am fearful that we are taking on a posi-
tion here, at least in conjecture, that has
very far-reaching, potential danger for a free
American economy and a free American soci-
ety. It is a wholly different phenomenon of
having private investment in the market,
where individuals own the stock and vote the
claims on management (from) having gov-
ernment (doing so).

I know there are those who believe it can
be insulated from the political process, they
g0 a long way to try to do that. I have been
around long enough to realize that that is
just not credible and not possible. Some-
where along the line, that breach will be bro-
ken.

Mr. President, Chairman Greenspan
was among the first to raise the issue
of Social Security’s unfunded liabil-
ities and warned Congress a few years
ago about the consequences if we fail
to fix Social Security.

Mr. President, we should never ven-
ture out onto what Chairman Green-
span calls ‘“‘a slippery slope of extraor-
dinary magnitude.”” We must move
from a pay-as-you-go system to a fully
funded retirement system, which he
supports. This is the only way to save
Social Security.

The recently released annual report
of the Social Security Trust Fund’s
Board of Trustees shows it is even
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more urgent for us to find a solution to
Social Security’s approaching insol-
vency. The report shows some short-
term improvement but continued long-
term deterioration. The inflation-ad-
justed cumulative deficit between 2015
and 2075 is not projected to be $21.6 tril-
lion, up nearly 7 percent from last
year’s projection. If the economy takes
a turn for the worse, or if the demo-
graphic assumptions are too opti-
mistic, the Trust Fund could go bank-
rupt much sooner.

Clearly, Vice President GORE is just
plain wrong about Social Security,
about government investment, and the
ability of working Americans to man-
age their own money. His use of scare
tactics dodges the real issue: that we
must solve the insolvency problem.
Americans’ retirement should be above
politics, and we should have an honest
debate on the best way to avoid the
fast approaching Social Security crisis,
and to ensure retirement security for
all Americans.

Mr. President, to achieve this goal,
we must understand how we got here,
what problems we are facing and what
options we have to save our retirement
system. Now, Mr. President, let us take
a look back in time to see what we can
learn and also what I believe is the best
plan to achieve retirement security.

Clearly, Vice President AL GORE is
just plain wrong about Social Security,
and I am glad that he and Governor
Bush have framed the debate in what
we are going to be talking about as far
as Social Security over the next 5
months of a very important campaign
and into the 107th Congress.

I have been doing a series of town
meetings in Minnesota, trying to out-
line the problems that we find with So-
cial Security. Social Security has done
the job we have asked it to do over the
last 656 years; that is, to provide min-
imum retirement benefits to millions
of Americans. But a public Social Se-
curity system was even questioned by
Franklin Roosevelt back in 1935. He
thought at one time during part of the
debate that we should have included a
private retirement account as part of
the options. He even said when the So-
cial Security program was created that
he wanted the feature of a private sec-
tor component to build retirement in-
come. It was not included. In fact, it
was taken out in conference after being
approved here on this Senate floor with
the promise that a private investment
concept would be brought back the
next year to be debated as part of the
Social Security program. That never
happened. It was one of the first big
lies dealing with Social Security.

Why are we having problems today?
Social Security is now a system being
stretched to its limits. Seventy-eight
million baby boomers will begin retir-
ing in the year 2008. Social Security
spending will exceed tax revenues by
the year 2015. In other words, the sur-
pluses we hear about today will not
exist past 2015. In fact, at that time the
system will be bringing in less money
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than the demand will be for those bene-
fits, and the Social Security trust
funds would go broke in 2037; that is, if
we could turn the IOUs between now
and the year 2015 into cash and be able
to use them to supplement the system.
Without it, the American taxpayer is
going to be asked as early as 2015 to
begin paying higher taxes to redeem
those I0Us which exist today with the
pay-as-you-go system.

Why are we in trouble? Why is it
being stretched to the limit?

In 1940, there were about 100 workers
for every person on retirement. You re-
member the old Ponzi system, the pyr-
amid scheme, where you had a lot of
people at the bottom and you could
support a few at the top. That is the
way the system was. It worked then be-
cause of the pyramid style of 100 work-
ers and 1 retiree. Today there are about
three workers for every retiree. By the
year 2050, there will be about two
workers for every retiree.

So you can see the strain that we are
going to put on the system. But what is
the system? That system is going to be
your children, your grandchildren, and
your great-grandchildren. They are
going to be put under a tremendous fi-
nancial strain in order to support an
outdated system.

As I mentioned, right now we are in
a surplus mode. But by the year 2015,
we are going to begin accumulating
deficits, and this is going to continue
on a very downward pattern over the
next 70 years. This is what we are going
to accumulate. The Government is
coming up short with more than a $20
trillion shortfall between the year 2015
and the year 2070. That means these are
the benefits the Government has prom-
ised to pay and this is what we are
going to come up with, and we will be
short of revenues from the current
FICA tax or withholding tax in order
to pay these benefits.

From where is this $20 trillion-plus
going to come? As I said, it will come
from paying back the IOUs that have
already gone out. It is the American
taxpayer who is going to see tax in-
creases of at least twentyfold in order
to do this.

My plan, which is a totally funded re-
tirement system, is going to cost—our
estimate—at least $13 trillion, and it is
going to take a little bit shorter curve
in over to attain by the year 2050. We
need to solve this problem, and we will
be in the black in a system that will
pay for itself by the year 2015. But if
you look at the current system, in the
year 2070, it is $20 trillion in debt, and
it is heading downhill at an ever in-
creasing rate.

I am going through these a little fast
because we don’t have a lot of time this
morning. But I will try to get in all of
this information.

The biggest risk we have facing So-
cial Security today is doing nothing at
all.

Again, this is the way Vice President
AL GORE has framed the debate. Let’s
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do nothing. Let’s just put our arms
around this. Let’s put a Band-Aid over
the real problem dealing with Social
Security or our retirement future.
Let’s put a Band-Aid over it and do
nothing, despite the fact there is over
$20 trillion in unfunded liabilities.

The Social Security trust fund is
nothing but IOUs. If this is how the
system will remain solvent, I say why
not write an IOU to yourself? Make it
for $1 million; put it in your checking
account. How many banks will allow
you to write a check? Not one, until
you redeem the IOU.

To pay promised Social Security ben-
efits, the payroll tax paid today, which
is one-eighth of everything taxpayers
make, will have to be increased by at
least 50 percent or benefits will have to
be reduced. We are leaving our kids and
grandchildren a future of paying more
for retirement, getting less, and they
are talking of raising the retirement
age further. Is that the kind of system
we want to leave our children? I don’t
think so.

Payroll taxes keep rising. Today, in
the year 2000, 15.4 percent of your in-
come is deducted in FICA taxes to pay
for Social Security and Medicare. By
the year 2030, that will be about 23 per-
cent, according to low estimates; it
will be about 28 percent according to
even higher projections. Somewhere in
between there is what we are going to
see our children paying in FICA taxes.
If they are paying nearly 30 percent in
FICA taxes, and thrown on top of that
is an average of 28-percent Federal
taxes, we are now up to 48 percent. My
home State of Minnesota has an 8%
percent State tax, so now we are 57 per-
cent. Add in your sales tax, estate tax,
property taxes, and everything, and
our children are going to be paying
taxes that could be in the range of 65 to
70 percent of their income. Again, is
this the future we want to leave our
children?

Diminishing returns of Social Secu-
rity is another problem. Right now, So-
cial Security is paying less than a 2
percent return. If someone retired in
1950 or 1960, they got back all the
money paid into Social Security within
18 months. Today’s workers are getting
back less than 2 percent on their in-
vestment. Many of the minority groups
in our society are now getting a nega-
tive return. In other words, they are
supporting Social Security with their
dollars because they are receiving less
because of life expectancy. For those
today under 50 years old, when they re-
tire they will actually receive a zero
return or less, a negative return. I
don’t know how many people will stand
in front of a window to invest their
money when they are promising to pay
you 2 percent and, in the future, less
than 0 percent on the investment. I
don’t think many people want to do
that.

I compare this with the market re-
turn over the last 75 years. The mar-
kets have paid back better than 7 per-
cent real return. This is after inflation
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adjusted. And this is 75 years, includ-
ing the crash of 1929, the Great Depres-
sion and everything else. The markets
have been a better source of revenue
than what we can expect from Social
Security in the future.

There is no Social Security account
with your name on it. I know a lot of
people think: I have paid into Social
Security all my working life; surely,
there has to be an account in Wash-
ington in my name.

There is not. There is not an account
in your name. There is not one dollar
set aside for your retirement. It is a
pay-as-you-go system. All one can hope
is when retiring there are people work-
ing yet so we can take money from
their check and give it to you as a ben-
efit in retirement. The money we col-
lected the first of May will go out in
benefits at the end of May. It is a pay-
as-you-go system. No investments, no
cash, no accumulation of wealth, no as-
sets—nothing for your retirement, just
the hope there will be workers.

When they talk about solvency and
Social Security until 2037, because of
the IOUs, the President has actually
had to put into his budget certain
words so he is legally correct in dealing
with the IOUs. The statement begins
“These [trust fund]”—and the Senator
from South Carolina, Mr. HOLLINGS,
says there is no ‘“‘trust’ and there is no
“funds” in trust funds.

These [trust fund] balances are available to
finance future benefit payments and other
trust fund expenditures—but only in a book-
keeping sense. They are claims on the Treas-
ury, that, when redeemed, will have to be fi-
nanced by raising taxes, borrowing from the
public, or reducing benefits or other expendi-
tures.

In their own budget, they had to very
clearly spell out that the I0Us we are
talking about in the Social Security
trust fund are nothing but paper.

The Social Security lockbox is very
important. The moneys we are taking
in now, the surplus in Social Security,
needs to be locked away. We need to
save the Social Security trust fund dol-
lars for Social Security and keep Wash-
ington’s big spenders from using trust
fund dollars for other Government
functions. I introduced a Grams Social
Security lockbox concept that takes
care of this.

The Grams lockbox offers a double
lock on Social Security. It triggers an
automatic reduction in all Government
discretionary spending, including Con-
gressional Members’ pay, if any of the
Social Security surplus is spent, re-
turning it to the Social Security trust
fund. In other words, in Washington,
we are always at ‘‘best guess’” esti-
mates. We have an estimate on what
our revenues will be, we have a best
guess on estimates on what spending
will be. My lockbox says we have prom-
ised not to take one dime from Social
Security. If the estimates are off, even
if only off a million dollars, all other
spending would be reduced so Social
Security would not pay one dime.

Right now, any deficit spending has
to come out of the surplus, and that is
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out of Social Security funds. If we are
honest about not taking a dime out of
Social Security, we should do that.

My plan, the six principles for saving
Social Security, protects current and
future beneficiaries. Anyone on Social
Security today or planning on retiring
and staying with this system—that is
your option—we guarantee protection
of future benefits. That is a guarantee
we have to make. Seniors today and
those who want to retire should not be
afraid of allowing their children or
grandchildren to have options. We
guarantee your benefits today. This is
an agreement I believe the Government
has made with you. Taxpayers have
said: I will pay into the system, and I
expect a retirement benefit in return.
That is the agreement. I think we need
to make sure that happens.

Allow freedom of choice—your kids,
your grandchildren to have the chance
to have a private retirement account.

Preserve the safety nets for dis-
ability and survivor benefits as the sys-
tem today. Make sure that is included.

Make Americans better off, not
worse. My plan says you cannot retire
with less than 150 percent of poverty.
That is your income. Today, nearly 20
percent of Americans retire into pov-
erty because Social Security is so low.
The majority of those are women. So-
cial Security is a system that discrimi-
nates against women.

Create a fully funded system. And no
tax increases in the future.

The Grams plan, the Personal Secu-
rity and Wealth in Retirement Act I in-
troduced in September last year, and in
the 105th Congress, my staff says, is
the third rail of politics. Members can-
not talk about retirement or Social Se-
curity or they will never get reelected.
I thought it was so important we had
to talk about it I said then it would be-
come an important issue of this Presi-
dential campaign. As I mentioned ear-
lier, Governor Bush and Vice President
AL GORE have now framed this debate
and it will be an important part of the
elections in 2000.

Right now, 12.4 percent of workers’
income goes into Social Security, one-
eighth of everything they make. My
plan says you can take 10 percent of
your income and put that into a per-
sonal retirement account. That would
be managed by Government-approved
private investment companies. Safe
and sound. We hear the scare tactics;
we will invest your money and lose it.
Some do better than others. They say
you are too dumb to manage your own
money. You don’t know how to save for
your future.

Our plan says we have faith in you.
Under Government-approved guidelines
as those used in your IRAs and the
FDIC account at your banks, provi-
sions are made for safety. These plans
are the same. Your retirement would
be safe, sound, and secure. The only
difference is it would accumulate and
grow much faster, and taxpayers re-
ceive much better returns than Social
Security.
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For those who say: I have paid into
Social Security for so long, first, if
your wage is $30,000, under Social Secu-
rity today, $3,720 is put into the Social
Security account. Under my plan,
$3,000 goes into your account. A pass-
book shows assets of $3,000 plus inter-
est at the end of the first year. The
other $720 is part of our financing plan,
to make sure there are benefits for
those who stay in Social Security. The
$720 goes into that system. Hopefully,
that would be absolved in 20 years and
would then be a tax cut. Ten percent of
your salary would go into your account
to begin to grow assets for you and
your family.

If you make an average of $36,000 a
year, after your lifetime of work, $1,280
a month is your maximum benefit from
Social Security. Take 10 percent, put it
into an average return market ac-
count, and your retirement would be
$6,614 a month, a much better return
for your retirement than the $1,280.
These are average returns, nothing
spectacular, as we have seen in the
markets as of late. Based on an income
of $36,000—we have heard of everything
from taking just 2 percent of the 12.4,
maybe taking 6 percent or about half of
the Social Security. My plan would put
it all into private accounts, and these
are what we could expect as the dif-
ferences.

After 20 years at 2 percent, you would
only have $33,000 in a separate account.
Under our plan, you would have, after
20 years, $168,000. But after a lifetime
at an average income of $36,000, if you
could take 10 percent of your wages
and put it into a personal retirement
account, you would have, not $171,000
but $855,000 cash money in an account
for you and your family for your retire-
ment benefits and part of your estate
as well. That is for a single worker.

An average family in the United
States right now has an income of
about $58,500. If we could take these
same scenarios, after a lifetime of
work, under 2 percent, you would set
aside an additional $278,000 for your re-
tirement—better than Social Security,
granted, because this will be a supple-
ment to that. But if you could put 10
percent away, you would have nearly
$1.4 million put away for your retire-
ment—$1.4 million put away for your
retirement. That is after 40 years at 10
percent, with an average salary of
$568,000 a year: $1.4 million on which you
can retire.

We look at Galveston County, TX.
When Social Security was implemented
in 1936, one part of the law said if you
were a public worker and had a private
retirement account, you did not have
to go into Social Security. We have
something like 5 million Americans
who are public employees today who
have their own private retirement ac-
counts and are not in Social Security.
Galveston County, TX, was one of
those. They just entered in 1980, by the
way, because an administrator found a
loophole in the law. Of course, that was
closed after Galveston County got out.
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But this is a comparison between So-
cial Security and what Galveston
County pays. They are very conserv-
ative, investing only in annuities, not
necessarily in the market. This is what
they paid:

Social Security death benefit? My fa-
ther passed away at 61 and received
zero from Social Security, except for a
$263 death benefit after a lifetime of
work, investing in Social Security—
$253. In Galveston County: A minimum
death benefit of $7,500.

Disability benefits under Social Se-
curity—maximum $1,280; for Galveston
it is now $2,800 dollars.

In retirement benefits per month: So-
cial Security, $1,280 maximum; in Gal-
veston, $4,790—much better returns.

One lady’s husband was 42; she was
44. He passed away suddenly from a
heart attack. All she could say was,
“Thank God that some wise men
privatized Social Security here. If I
had had regular Social Security, I'd be
broke.”” She would have been in pov-
erty with her three children. After her
husband died, Wendy Colehill was able
to use her death benefit check of
$126,000 to pay for his funeral and enter
college. Under Social Security, she
would have received $255. So she got a
death benefit of $126,000 plus a sur-
vivors benefit to which Social Security
never would have come close. She said,
“Thank God for Galveston.”

In San Diego, a 30-year-old employee
who earns a salary of $30,000 for 35
years, contributing—in San Diego they
only contribute 6 percent, not 12.4—6
percent, so they pay less than half into
their retirement system than you do—
would receive about $3,000 a month in
their retirement compared to $1,077
under Social Security. They pay in less
than half and get three times more.

The difference between San Diego’s
system of PRAs and Social Security is
more than three times better under
their private plan. Even those who op-
pose PRAs—and there are many in this
Senate who say, as Vice President
GORE says, you just cannot handle your
own retirement—agree that the system
in San Diego is better.

This is a letter written from Sen-
ators BARBARA BOXER, DIANNE FEIN-
STEIN, and TED KENNEDY, among oth-
ers, to President Clinton. Under the
President’s plan for privatizing any
part of Social Security, he wanted to
take all these employees and bring
them into Social Security. Take Gal-
veston County, San Diego, take all of
them, and they would have had to be-
come part of Social Security. But Sen-
ators BOXER, FEINSTEIN, and KENNEDY,
among others, wrote to the President
and said:

Millions of our constituents will receive
higher retirement benefits from their cur-
rent public pensions than they would under
Social Security.

So they said leave San Diego alone.

My question is, If Social Security is
so much better, why don’t the residents
of San Diego, or the workers, get to
enjoy that? But if private retirement
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accounts are better, why don’t you and
I get to enjoy the same thing as these
three Senators speak of for San Diego?

The United States trails other coun-
tries in saving its retirement system.
For nearly 19 years Chile offered PRAS;
95 percent have opted into the system,
and their average return last year was
11.3 percent. They have had much high-
er than that, but last year it averaged
11.3 percent. Among other countries
that are going to private retirement
accounts—and I am talking totally pri-
vate retirement accounts—are Aus-
tralia, Britain, Switzerland, and there
are 11 others. Thirty countries today
are considering doing that.

We like to think we are ahead of the
game on a lot of things here in the
United States, which we are in most
cases, but when it comes to Social Se-
curity, we are behind the curve of what
other countries are doing.

British workers chose PRAs with 10-
percent returns. The question is, Who
could blame them? Two out of three
British workers are now enrolled in the
second-tier; that is, private parts of
their social security system. They
chose to enroll in PRAs. British work-
ers have enjoyed a 10-percent return on
their pension investments over the last
5 years—a 10-percent return. I said our
numbers are based on a conservative 7
percent. The pool of PRAs in Britain
exceeds nearly $1.4 trillion today. That
is how much they have accumulated in
that account. That is larger than the
entire economy of Britain, and it is
larger than the private pensions of all
other European countries combined.
This is what the British workers have
set away for their retirement.

Say you are 45 year old. You say: I
have worked 20 years; I paid into the
system; How am I going to let that go?

A lot of young people who are 45 say:
If you just let me out of the system,
you can keep everything I paid in. But
we said, again, it is a contract with the
Government.

We need to have a recognition bond.
This is a sample. But if you have paid
in $47,000 or $91,000, we should recognize
that in a bond—put that into your pri-
vate account as seed money and pay
you interest on it, due and payable
when you reach the age of 65. If you
choose to remain within the current
system, the Government will guarantee
your benefits—again, part of that con-
tract. If you stay with Social Security,
we are going to guarantee your bene-
fits. If you are on retirement today, we
are going to guarantee those benefits,
preserve the safety net so no American
will be retiring into poverty.

Again, the poverty level today is
$8,240 a year. That means in the United
States, you would have to retire with
at least $12,400 a year. This is again for
a single individual. But you would not
retire into poverty—providing safety
and soundness. Again, they say this is
risky. This is not risky. We have simi-
lar rules that apply to IRAs, and they
would apply to the PRAs. A Federal
Personal Retirement Investment
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Board, an independent agency, will
oversee the PRAs. Investment compa-
nies that manage it would have to have
an insurance plan to have survivors
benefits, disability benefits, and also a
floor that says you would never get
less than 2.5 percent of your invest-
ment that year. By the way, you
choose the company with which you
want to put your money. If it is better
somewhere else, you can move your
money.

Chile has 16 companies that do this
with a population of under 20 million
people. In our country, we would prob-
ably have 100 firms. Just look at the
numbers of mutual funds you can
choose from today.

You also decide when to retire. This
is an important part. Under the cur-
rent system, the Government tells you
how much you are going to pay into
the system; the Government tells you
when you are going to retire; you have
no choice, and the Government tells
you what you are going to get as a ben-
efit. They determine everything. You
have nothing to say about it. You are
being led along like sheep into this sys-
tem.

Ours says when you reach this 150
percent of poverty, if you can buy an
annuity that will pay you the rest of
your life at that, you can stop paying
into the system. You can retire at that
time. I don’t care if you are 40 years
old. Once you have met that require-
ment, you can get out of this system.
You will no longer be considered a
ward of the State; you will have
enough to provide for your retirement.
Some choices: In divorce cases, PRAs
are treated as community property.
Upon death, a PRA benefit will go to
the heirs without estate taxes.

Think, if you had that $1.4 million in
your account when you die—not like
my father who got $253, but whatever
you had accumulated in your account,
up to $1.4 million or more, that would
be your money that would go to your
heirs without estate taxes, without
capital gains. Workers could arrange
PRAs for nonworking children. They
could put $1,000 in their account, and
when they reached the age of 65, it
would be $250,000.

There will be no new taxes for this
system. Retirement income would be
there for everybody, whether you
stayed within Social Security or chose
to build a personal retirement account.
In Minnesota, workers can decide when
to retire and which options work best
for them. With PRA, average returns
would be at least three to five times
better.

This is the system. I hope when we
continue these debates, and when peo-
ple hear these scare tactics, remember,
that is all they are, rhetoric and scare
tactics. We can develop a system that
will be safe, sound, and will preserve
better retirement benefits than we
have today.

We should have that chance for our
children, just as other countries. When
hearing this debate, set aside the rhet-
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oric and scare tactics and look at the
numbers. I hope we can continue this
debate because this is a very important
part of America’s future.

I yield the floor.

The PRESIDING OFFICER (Mr.
CRAPO). The time of the Senator has
expired. The Senator from Maine.

Ms. COLLINS. Mr. President, I ask
unanimous consent that I be permitted
to proceed under the time reserved for
the Senator from Wyoming, Mr. THOM-
AS.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. I thank the Chair.

(The remarks of Ms. COLLINS per-
taining to the introduction of S. 2605
are located in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”)

Ms. COLLINS. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mrs. BOXER. Point of order: Is the
Democratic side supposed to take over
at 10:30?

The PRESIDING OFFICER. At 10:30,
that is correct. There remains about 3
minutes.

————

PERSONAL RETIREMENT
ACCOUNTS

Mr. SANTORUM. Mr. President, I
wish to briefly continue the discussion
started by Senator GRAMS from Min-
nesota. I commend him for his fine
work on the issue of Social Security
and moving forward on personal retire-
ment accounts.

I also commend Gov. George W. Bush
for his bold and, I think, prescient deci-
sion to move forward on the issue of
personal retirement accounts for So-
cial Security. This is the kind of lead-
ership this country is looking for,
someone who is going to tell the truth
to the country, let them know what
the decisions to be made are with the
most important social program in this
country, Social Security.

The Governor laid out very clearly
the options before us: We can either
raise taxes, we can cut benefits, or one
can invest some of the current Social
Security revenue stream into stocks
and bonds. He came out and said: I am
for investment. That is the way we are
going to solve this problem and create
opportunities for every working Amer-
ican, with every working American
sharing a piece of the American dream,
the free spirit of America.

I commend him for that, thank him
for his leadership, and look forward to
talking about this issue over the next
several months to move this issue for-
ward for America.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

All the time of the Senator from Wy-
oming has expired.

The Senator from California.

————
SOCIAL SECURITY

Mrs. BOXER. Mr. President, it is in-
teresting that Senator GRAMS and Sen-
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ator SANTORUM came to the floor to
praise Governor Bush’s Social Security
plan. I come here to express my deep
alarm over this plan and to place into
the RECORD the reasons I believe it is
very dangerous to the future of this
country, to our senior citizens, and to
those who really depend on Social Se-
curity for themselves or for their aging
parents.

I think the first question to ask is,
What is Social Security? Why is it
called security?

I used to be a stockbroker. I can tell
you that I have seen the smiles when
the market goes up, and I have seen
the tears when the market goes down.
At the time I was a broker, there was
a very traumatic period in our history.
It was the tragic assassination of our
great President John Kennedy. I will
never forget, the market was just
crashing that day. It went down so
much that there was a halt in the trad-
ing. Anyone who retired that day, and
had an annuity plan, would have been
in the deepest trouble.

I believe in investments in the stock
market. I believe in investments in the
bond market. I think it is very impor-
tant that we let our people know So-
cial Security is not meant to be your
full retirement. What it is meant to
be—and what it has worked so well as—
is a basic foundation, a safety net, not
guesswork but a basic return you can
expect every month with a check you
will get which will meet your basic
needs.

Let me describe it this way: You
have a house. It is very modest, but it
is good. It has a roof. It protects you.
It is a place where you can be com-
fortable, warm. It works for you.

Maybe you want to add a room to
that house. That is wonderful. That is
an amenity. That is something addi-
tional you could use—a family room,
an extra bedroom. But you do not mess
with the foundation of the house. You
keep that a solid house—that Social
Security. Anyone who challenges this
idea is making a huge mistake. I will
explain why.

You do not have to go that far to
look at the ultimate result if we just
said: People can just have individual
accounts and forget Social Security.
Because we know that happened in
Texas. I will show you what happened
in Texas when three counties left So-
cial Security and went into the market
and said to their people: We will allow
you to deal with your accounts. This
isn’t theoretical; it has actually hap-
pened in Texas. Let me tell you about
the Texas example where every single
family lost out.

It was the same idea Governor Bush
has. He started off talking about 2 per-
cent of your Social Security being di-
verted. As I understand it, last week he
said he could foresee a time when ev-
erybody has private accounts—100 per-
cent. We know what happened in this
experiment. The source here is the U.S.
General Accounting Office, February
1999.
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They did a study of the Texas experi-
ment. This is what happened. Those
counties went off Social Security, in-
stead of saying: We will have a supple-
mental plan, like a 401(k). Keep your
Social Security. Let’s do a supple-
mental plan.

By the way, around here, a lot of us
have a supplemental plan. We have our
basic Social Security, and then we
have what we call thrift savings, which
is added on. That is fine. But we do not
mess with Social Security.

These counties messed with Social
Security. They walked away. This is
what happened: The bottom 10 percent
of earners, had they stayed in Social
Security, would be getting a monthly
benefit of $1,125. But in their retire-
ment plan—where they just said forget
Social Security, we will have an indi-
vidual account—they are getting $542 a
month. That is utter poverty. If they
are in the median, the moderate in-
come, instead of getting $1,488 a month
from Social Security, they are getting
$810 a month. If they are in the highest
income, instead of getting $1,984 a
month, they are getting $1,621 a month.

So when Senator SANTORUM and Sen-
ator GRAMS come to the floor—I say to
my friend from Illinois, they have been
lauding the Bush plan—I think we have
to note that if you took the Bush plan
to its ultimate, which he in fact said he
could foresee, abandoning Social Secu-
rity for individual accounts, every fam-
ily lost, regardless of their income
bracket.

I do not want to see this for Amer-
ica’s families. I do not want to see it.
I ask the next question: What happens
if we go this route, and people are liv-
ing in poverty instead of having a so-
cial safety net because of this? Do you
think Congress would turn its back on
the families of America? You know we
would not. What would we do? We
would say: Oh, my God, we had better
bail them out. We have done it before
for the savings and loans. We do not
want to see people go destitute.

Then you have to ask yourself a
question: If George Bush is President
and he gets this huge tax cut for the
wealthy but has used up all the money
for that tax cut, where is he going to
find the money to do this bailout? Are
we going to go back to the days of
printing money? We just finally got
out of that situation—thank God—
where we were running these deficits;
we finally got it under control.

Let me tell you, this election is a wa-
tershed election. This is a risky plan.

The women Democratic Senators
held a press conference just a few days
ago. We decided to look at what this
plan would do to women in our Nation.
We went to the experts and asked them
how they felt about it. This is what one
of them said. I want to put his creden-
tials into the mix. This is John
Mueller, of Lehrman Bell Mueller Can-
non, Inc., a former adviser not to AL
GORE, not to BARBARA BOXER, not to
Dick DURBIN, but an adviser to Rep-
resentative Jack Kemp, an adviser to
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Republican Jack Kemp. This is what
John Mueller said:

. . . the largest group of losers from
‘“‘privatizing’® Social Security would be
women. This is true for women in all birth-
years, all kinds of marital status, all kinds
of labor-market behavior, and all income
levels.

Why does he say this? We went into
this in the press conference we women
Senators held. I want to try to find
that clip so I can share with you why it
is a fact that women will suffer.

First of all, there is no question that
private accounts will lead to the reduc-
tion of benefits. Why do I say that? I
want to make sure people understand
that, because when you divert money
away from Social Security into private
accounts, what happens? The Social
Security fund drops, and we do not
have enough money to Kkeep paying
those benefits. So benefits would have
to be cut. Women live longer, and they
count on those benefits, so they would
lose more; they would suffer more.

Now, here is an irrefutable fact, and
the group that analyzed this was the
Center on Budget and Policy Priorities.
With just a 2-percent privatization—in
other words, taking 2 percent of your
taxes and putting it into an individual
account—the trust fund will go broke
in the year 2023. That may sound like a
long way off, but trust me when I tell
you it is not; 20 years is not a lot of
time. I remember back to 1980, and it
doesn’t seem that long ago. Twenty
years from now, with the 2-percent pri-
vatization that George Bush is calling
for, assuming he does nothing to cut
the benefits—and he won’t admit to
that—the trust fund goes broke.

Right now, without doing anything,
the trust fund is solvent until 2037, so
we make this trust fund go broke by
many years. That is 14 years sooner
that the trust fund is broke. AL GORE
has a plan to take the interest pay-
ments on the debt he is going to save
because he is much more conservative
than George Bush in paying down the
private debt, which is the bonds. He is
going to absolutely make sure we don’t
have to keep issuing more bonds and
we will pay down that debt. His plan
keeps the funds solvent until 2050.

So let’s take a look at the three sce-
narios. If you do nothing, the fund is
solvent until 2037. If you follow the
Gore plan, the fund is solvent until
2050. If you do the Bush plan and you
don’t cut benefits or raise taxes—which
he will not tell us what he is going to
do—you go bust in 2023. This is from a
conservative. We know if you carry
this plan to the ultimate extreme and
go beyond 2 percent, you essentially
know, from looking at what has hap-
pened before, people will suffer. You
set up a real problem and you may
have to do an S&L-type bailout. That
is not good.

So the women Democratic Members
are very clear on all of this. Let me
say, in closing—and I know my friend,
Senator DURBIN, is anxious to address
this issue—I think a robust debate over
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Social Security is right on target. I
think encouraging people to save and
put money into the stock market and
have a nest egg there is good because 1
believe that is a good idea. But don’t
mess with Social Security. If you want
to have a supplemental plan, your
basic Social Security plus a 401(k), a
thrift savings plan, and IRA, added on
to the basic safety net, that is just
fine. I believe in that. I think it is
smart and good. But if you mess with
the foundation, you are in a lot of trou-
ble.

Senator SCHUMER was talking about
this earlier today. He made the point
that he is saving for his kids’ college
education. He decided he needed to
have that money, no ifs, ands, or buts.
He took that money and put it into the
safest Government bond-type of invest-
ment because he can’t gamble. What
happens if on the day he has to start
paying those bills the market goes
down? We have seen the volatility of
these markets. He says: My kids have
to go to college. I am not going to tell
them they can’t go. So, yes, for other
types of savings; it is a good idea to in-
vest in markets; but for your basic re-
tirement, don’t gamble as they did in
Texas. Don’t gamble as the candidate
for President, George Bush, wants to
do. There are a number of us who are
sending a letter—and I hope Senator
DURBIN will describe it—to Governor
Bush asking him to come clean on the
details of his plan.

I ask unanimous consent to have this
document on solvency printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PRIVATIZING SOCIAL SECURITY: A RIVERBOAT
GAMBLE

Social Security Trust Fund Solvent Until:
2037.

With 2% Privatization, Trust Fund Solvent
Until: 2023.

(Source: Center on Budget and Policy Pri-
orities.)

Mrs. BOXER. Mr. President, his plan
will take us into the red. Combined
with his risky tax scheme, he won’t be
able to bail out the people. So it is a
dangerous idea. Stock market invest-
ments are good, but not as a founda-
tion of an insurance plan, which is
what Social Security is.

You will be hearing a lot more from
the women Senators on our side of the
aisle on this question because, under
the leadership of Senator MIKULSKI, we
have set up a checklist where we are
going to judge every plan against this
checklist that women should be able to
count on. We should be able to count
on several things: Preserving the So-
cial Security guaranteed lifetime infla-
tion and protecting the benefit; pre-
serving Social Security protections to
workers when they are disabled, as well
as when they retire, and for workers,
spouses, and children, and when work-
ers are disabled, retired or die; three,
protect against impoverishment of
women by maintaining Social Secu-
rity’s progressive benefit structure;
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four, strengthen the financing of the
Social Security system while ensuring
that women and other economically
disadvantaged groups are protected to
the greatest degree possible.

Look at that plan. Does it further re-
duce poverty among older women? I
told you that his plan does not. We cer-
tainly want to see if it includes retire-
ment savings options. Are these op-
tions something that will work for
women? That is where we are.

I will close by repeating a quote from
an expert, John Mueller, a former ad-
viser to Representative Jack Kemp,
who said:

The largest group of losers from
“privatizing” Social Security would be
women. This is true for women in all birth-
years, all kinds of marital status, all kinds
of labor-market behavior, and all income

levels.
If you look at this experiment in
Texas, everyone lost—all families,

women, everyone. Let’s not go down
this path. We can’t afford to do that.

————
TRIBUTE TO FRANK AUKOFER
Mr. KOHL. Mr. President, I rise

today in recognition of 40 years of out-
standing reporting by my friend, Frank
Aukofer, who is retiring from the Mil-
waukee Journal Sentinel next week.
With his retirement, the Capitol loses
one of its finest journalists and Wis-
consin loses one of its keenest eyes on
Washington. I lose a reporter I admire
and trust.

Frank is regarded as among the best
in his profession, by both his peers and
by those he covers. He is respected as a
straight-shooter, valued for his integ-
rity and admired as an honorable man.
As a journalist, he has reported on vir-
tually every event of consequence in
our country over more than three dec-
ades. He has an impressive working
knowledge of Congress, of policy, and
of politics. Frank is usually three steps
ahead of the story.

He is a journalist who didn’t lose
sight of the responsibilities of report-
ing, a professional who is a credit to
his occupation.

Frank’s love of his profession is evi-
dent in his long reach beyond the news-
paper. He will be honored later this
month by the Freedom Forum, a foun-
dation dedicated to free press and free
speech throughout the world. He is rec-
ognized as a national expert on the
media, and has testified before Con-
gress to promote access to government
information. He was a visiting pro-
fessor at Vanderbilt University. He was
an early and strong supporter of the
Newseum, our country’s premier news
museum.

Frank is also an active member and
former President of the National Press
Club, and an enthusiastic, if not par-
ticularly gifted, performer for the
Gridiron Club. Earning the envy of his
colleagues and sports car enthusiasts
everywhere, Frank has even managed
to peddle a legitimate weekly auto col-
umn to newspapers around the country.
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As Frank closes this chapter of his
career, I know he looks forward to new
adventures and more time to spend
with his grandkids. Frank has many
more years of ideas and ambitions
ahead of him. While I am saddened by
his departure from the Capitol, I'm
convinced that no one will enjoy a
busier retirement than Frank Aukofer.
I wish him well, I wish him continued
good health, and I will miss him.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. DURBIN. Mr. President, I ask the
Chair to advise me of the time remain-
ing on the Democratic side?

The PRESIDING OFFICER.
Democratic side has until 11:30 a.m.

The

SOCIAL SECURITY

Mr. DURBIN. Thank you. I come to
the floor this morning to talk about an
issue which is dominating the Presi-
dential race across the United States.
It is the issue about the future of So-
cial Security.

It is interesting when you ask Ameri-
cans how important it is. As an issue in
this Presidential campaign, 71 percent
of Americans say it is very important.
It is understandable, because, at least
since the era of the New Deal and
Franklin Roosevelt, Social Security
has really been there as an insurance
policy against the devastating impact
of age and retirement of people before
its creation.

There was a time in America before
Social Security when, if you were
lucky enough to have saved some
money, or if you were among the fortu-
nate few with a pension, retirement
was kind of an easy experience. But for
the vast majority of Americans who
didn’t have that good fortune, retire-
ment was a very troubling and dan-
gerous experience.

It is no surprise that before Franklin
Roosevelt conceived of the notion of
creating Social Security, one of the
highest ranking groups of poor people
in America was parents and grand-
parents who were elderly. In his era,
President Franklin Roosevelt changed
the thinking in America to say: we are
going to create, basically, a safety net
to say to everyone, if you will give the
Social Security fund some money as
you work during the course of your em-
ployment, we will put that aside and
guarantee to you that there will be a
safety net waiting for you; that you
will have a nest egg; that the Federal
Government will be watching; and it
will be there.

Over the years, of course, because of
medical science and other things, we
have gotten to the point where we live
longer and more and more people are
taking advantage of Social Security.
Over the years, the amount of payroll
tax for Social Security went up so you
could take care of those senior citizens.
But Social Security in America, for 70
years, has been that basic insurance
policy.

When political leaders of either polit-
ical party—Democrats or Repub-
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licans—start talking about changing
Social Security, a lot of American fam-
ilies start listening—mnot only those
who are receiving it but many who are
near retirement. Certainly, a lot of
younger workers ask very important
questions, such as: Will it ever be there
when I need it? I think for the last
three or four decades in America that
question from younger workers has
been very common. It is natural to be
skeptical—when you are 20 years old or
25 years old—that the money you are
putting into the payroll tax for Social
Security will ever help you.

Yet if you take a look at the record
in America, Social Security has always
been there. Payments have always been
made. We have kept up with the cost-
of-living adjustments to try to improve
and increase those payments over the
years. But we have kept our promise. A
program created almost 70 years ago
has been an insurance policy for every
American family.

There are warnings, of course, for
people: Do not count on Social Secu-
rity for a living because it is a very
spartan existence. It doesn’t provide a
lavish lifestyle once you have retired.
But you are not going to starve. You
are going to have some basic health
and necessities of life. Americans have
built this into their thinking about
their future. What will happen to us at
the age of 65? We would like to think
we are prepared with savings and re-
tirement, but we always know that we
have worked for a sufficient number of
quarters for our lives so that we will
qualify for Social Security.

It is interesting. In the year 2000, in
this Presidential campaign, there is a
brand new debate, and the debate sug-
gests that we ought to take a brand
new look at Social Security. On one
side, George Bush has suggested we
ought to change it rather dramatically;
that we ought to take at least 2 per-
cent of the payroll savings taxes that
are taken out for Social Security and
put that into a private account in
which individuals can invest.

There is some appeal to that because
a lot of people say maybe that will be
a better idea—maybe I can make more
money by investing it personally and
directing my investments than if the
Federal Government buys a very con-
servative investment plan with the
whole Social Security trust fund. It is
not uncommon to think that people
across America are feeling good about
directing their own future.

I say at the outset that—I think I
speak for everyone in the Senate, both
Democrat and Republican—we believe
in encouraging people to save for their
future. We believe in giving them op-
tions for investment. That is why we
have created IRAs and 401(k)s, and all
sorts of vehicles under the Tax Code so
people can make plans for their future.
But George Bush raises a more impor-
tant question, and one that I would
like to address for a few minutes.

What would happen if George Bush
had his way? If we took 2 percent of the
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proceeds going into the Social Security
trust fund and said they will no longer
go into the trust fund but people will
be allowed to invest them individually,
what impact would that have? Frank-
ly, it could have a very serious and, I
think, a very negative impact.

Keep in mind that the money being
taken out of the payroll taxes each
week in America goes to pay the cur-
rent benefits of Social Security retir-
ees. There is not some huge savings ac-
count that is blossoming. But basically
we are talking about a pay-as-you-go
system. If you take 2 percent away,
you are still going to have the retirees
needing their Social Security check.
You are going to have to figure out
some way to plug this gap.

If you say that 2 percent of payroll
taxes will stop going into the Social
Security trust fund, who will make up
the difference? How big is that dif-
ference? Some estimate that the dif-
ference is $1 trillion. If you think about
that, you have to ask George Bush and
others who support this: Where is that
money coming from? How will we make
up the difference if we start saying to
people they don’t have to put it all in
the trust fund, keep 2 percent and in-
vest it personally? That $1 trillion
transition has to be taken in the con-
text of George Bush’s other suggestion
of a $2 trillion tax cut primarily for the
wealthiest people in America.

I will concede that we are in good
times in America for most families.
The economy is strong. For the first
time in decades, we are seeing sur-
pluses in the Federal accounts. You
can attribute that to leadership in
Washington, leadership in business,
and leadership in families. It has all
come together in the last 8 years.
America is moving forward. We are in a
surplus situation. Who would have
thought we would be talking about this
on the floor of Congress just a few
years after we debated a balanced
budget amendment?

But many of us believe that even in
a surplus situation we should be cau-
tious because we are not certain what
is going to be around the bend. We
want to make certain that the deci-
sions we make now about investing
surplus funds makes sense for our-
selves, for our children, and for our
grandchildren.

To come up with an idea for taking
this surplus and putting it into a mas-
sive tax cut for wealthy people or put-
ting it into a Social Security change
that could cost us another trillion dol-
lars, in my mind, is not fiscally con-
servative. Yes. That is right—fiscally
conservative.

The conservative approach being pro-
posed by President Clinton and Vice
President GORE says take the surplus
and instead of putting it into some-
thing of great risk, such as a tax cut or
some privatization of Social Security,
let us buy down parts of the national
debt. The national debt costs taxpayers
in America $1 billion a day in interest.
That is right. You are paying taxes
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now—payroll taxes and income taxes—
to the tune of $1 billion a day for inter-
est payments on old debt.

If you think about it, what is a better
gift to our children and their children
than to reduce this debt, and to say to
them that we are going to take care of
our mortgage, the one that we were
going to leave to you, by paying down
the national debt? That is Vice Presi-
dent GORE’s suggestion. He says, in the
Social Security program, pay down the
debt in the trust funds. Pay down all of
the bonds that have accumulated.
When you do it, incidentally, you can
extend the life of Social Security and
make it stronger to the year 2050. It is
a twofer—reducing the national debt
and reducing the interest payment on
it, and at the same time strengthening
Social Security. That is the Gore ap-
proach. It a conservative approach. I
will concede that. But I think it is the
fiscally responsible approach.

On the other side, George Bush has
said don’t worry about paying down
debt; Let’s talk about a tax cut of $2
trillion for wealthy people, and let’s
talk about a new Social Security pri-
vatization idea that will cost at least
$1 trillion in transition. That is not
conservative, nor do I think it is pru-
dent. I think you can appropriately
call it a risky idea.

I joined with Senator BYRON DORGAN
of North Dakota and Senator CHARLES
SCHUMER of New York and my friend
and colleague Senator BOXER of Cali-
fornia in sending a letter to George
Bush saying to him: If you want to talk
about one of the most important pro-
grams to America’s families, Social Se-
curity, and you want to talk about dra-
matic changes in Social Security, then
we want you to come forward with an
idea about what this means. What im-
pact will this have on families?

We are anxious to receive a reply be-
cause, you see, George Bush, in the last
few weeks, has gone beyond the 2-per-
cent suggestion—that we can take 2
percent and invest it in the stock mar-
ket—and now he says he can envision a
day when we invest all of our Social
Security in the stock market.

I readily concede that over the last 8
years, during President Clinton’s ad-
ministration, the stock market has
done very well. It doesn’t from day-to-
day for those who follow it, but over
the long term it has. The Dow Jones
Industrial Average of 3,000 back in 1993
is now up to 10,000. That suggests a lot
of wealth has been created in America.
Those that were smart enough, and
could, invested in the stock market
and have seen their savings grow.

It is naive to believe this will go on
indefinitely. We have certainly seen in
the last 6 months the roller coaster of
the NASDAQ and the roller coaster of
the New York Stock Exchange, to sug-
gest there have been good days and bad
days. To take your life savings, or take
2 percent of your payroll tax and Social
Security, and put it in the stock ex-
change, you understand there are risks.
I think most Americans appreciate
that fact.
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As I said earlier, for those who want
to invest their savings, that is their
business. When it comes to Social Se-
curity, we have always said this is a
part of our system that should be pro-
tected. If we go forward with George
Bush’s plan to privatize Social Secu-
rity, it would truly give to individuals
some power to invest. However, it also
raises questions about the future of
this Social Security system. Where
will we come up with the $1 trillion in
transition payments?

There are only so many ways to
achieve that: We can tax Social Secu-
rity to come up with more revenue; we
can reduce benefits, for those who are
currently receiving Social Security; or
we can raise the retirement age under
Social Security.

Frankly, I reject all three of those. I
don’t think America’s families who are
looking forward to enjoying their re-
tirement years and counting on Social
Security will sign up for George Bush’s
deal when they understand it could
jeopardize Social Security as we know
it and as we count on it. That is truly
one of the serious problems we face.

Second, if we accept the George Bush
approach on privatizing Social Secu-
rity, we don’t have the money that
Vice President GORE wants to invest in
paying off the national debt and paying
off the debt of the Social Security
trust fund. So we leave that interest
payment out there for future genera-
tions. We don’t stabilize Social Secu-
rity. We don’t give it a longer life.

A point made earlier by my colleague
from the State of California, Senator
BOXER: What if George Bush guesses
wrong? What if people invest some part
of their Social Security into the stock
market and the market goes down and
they are losing money? What will the
response be of the elected officials
across this country? We don’t know be-
cause we have never faced it.

History tells us it is likely that
Democrats and Republicans will say:
Wait a minute; we cannot let a sizable
number of Americans fail. People can-
not be in a position where they don’t
have enough money to live on in retire-
ment.

We are then likely, on a political
basis, to ride to the rescue. Anyone re-
member not too long ago we did that
with the savings and loan bailout? Too
many institutions had lost money
across America, and a lot of people lost
their savings accounts. We bailed out
the savings and loans. I didn’t like vot-
ing for that, but I didn’t see any alter-
native. The economy was at stake and
we did it.

I happen to believe if the Bush pri-
vatization scheme goes through and it
doesn’t work, this Congress will be
called on to come up with the money to
bail out the families who guessed
wrong in the stock market. Think
about where this leads. From the dark
days of deep red ink and deficits, we
are now in a surplus. George Bush is
saying let’s try something that is a lit-
tle new and a little innovative and
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hasn’t been tried. He is suggesting
changes which could jeopardize the
strength of this economy, the strength
of our recovery, and what we envision
as a strong American economy for dec-
ades to come. He is taking what I con-
sider to be a leap of faith that some
scheme which someone has come up
with will work.

Vice President GORE is urging a more
conservative approach: Put the surplus
into bringing down the substantial
debt, into strengthening the Social Se-
curity trust fund; put the surplus into
making certain that Medicare is there
for years to come; reduce the national
debt so our children and their children
don’t continue to pay $1 billion in in-
terest a day on old debt that we have
accumulated.

That is the fundamental choice. It is
not a question of whether people
should have the right to invest their
savings in the stock market—that is
their right in America; 50 percent of
families are doing that now. Our family
is one of them—but whether or not you
take the Social Security system, and
after 70 years, turn it upside down and
say we are now going to make this a
much different system.

In the words of George Bush: We will
privatize Social Security. I think there
is a great amount of risk to that. I can
understand the skepticism of a lot of
American families about this proposal.

Mrs. BOXER. Will the Senator yield
for a couple of questions?

Mr. DURBIN. I am happy to yield to
the Senator.

Mrs. BOXER. I thank my colleague.
Once again, he has explained quite
clearly what the risks are to this Bush
plan.

I was reading some of the quotes that
appeared in the press surrounding the
Bush plan. I ask my colleague to com-
ment on some of them.

Bush’s top economic adviser, Law-
rence Lindsey, acknowledged some-
what sheepishly he bailed out of the
market years ago. He said: That was
because of my personal situation. I
don’t take risks. I hate losing money.

That was from the Philadelphia In-
quirer: I don’t take risks; I hate losing
money.

I think that reflects certain people
are more conservative. Others are will-
ing to take a risk.

The point my colleague and I have
tried to make is that we think it is fine
if you want to take a risk with certain
accounts you have, but you don’t want
to risk the foundation of your retire-
ment, the safety net of your retire-
ment. You want to count on that.

Bush’s top economic adviser is saying
he hates losing money, and yet the per-
son he advises is essentially putting
money at risk for other people.

I want to mention something else.
The word ‘‘privatization” is a good
word. I like it. It is similar to the word
““‘deregulation.” It is a nice word. Ev-
erybody likes ‘‘privatization.” It is a
nice word that indicates individual
control. Of course, much of what we do
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in our life is privatization. We have our
own accounts, whether they are sav-
ings accounts, or we own bonds, and we
direct them. However, Social Security
is a little bit different. It is the founda-
tion.

The Houston Chronicle reported that
Bush said on Tuesday, his plan to cre-
ate private savings accounts could be
the first step toward a complete privat-
ization of Social Security. That would
be the end of a program that has
worked for 70 years. There is more at
stake than a 2-percent diversion of
funds.

Finally, the New York Times reports,
when answering the question about his
plan, Mr. Bush said the Government
could not go from one regime to an-
other overnight. It is going to take a
while to transition to a system where
personal savings accounts are the pre-
dominant part of the investment vehi-
cle. When he is asked by the Dallas
Morning News, would beneficiaries re-
ceive less money, he says: Maybe;
maybe not.

I ask my friend for his comments on
the volatility of the stock market ex-
pressed by Bush’s own top economic
adviser, the fact that this could be the
first step toward the end of Social Se-
curity, and the fact that George Bush
cannot answer today whether anyone
would have to take a cut in your bene-
fits.

Mr. DURBIN. I thank the Senator
from California. Quoting George Bush
on this issue tells me more than any-
thing else that he has not thought this
through. In the 18 years I have served
on Capitol Hill, when the issue of So-
cial Security has come up, I have had a
tendency to step back and wait. I want
to hear both sides.

This is complicated. We are literally
talking about a Social Security system
that benefits tens of millions of Ameri-
cans today and that many more Ameri-
cans are counting on for the future.
When people start talking about
change in Social Security, I am very
cautious. I think the people of Illinois
who have sent me here expect me to be
cautious.

I recall when the Senator from Cali-
fornia and I were serving in the House
of Representatives many years ago
when there was a debate on the floor
about the so-called ‘‘pickled-pepper’”’
amendment. Jake Pickle of Texas and
Claude Pepper of Florida had a fight
over the future of Social Security and
whether to raise the retirement age
from 65 to 67. I voted against that. I
really think the retirement age is an
important milestone in people’s lives,
particularly if they have jobs involving
manual labor and physical work. So
when people start talking about chang-
ing Social Security—‘“We will change a
little bit here and a little bit there’—
I am very skeptical because I don’t
want to see us put in a position where
someone’s great campaign promise in
the year 2000 means someone trying to
retire in just a few years from now
finds out that the window is closed at
Social Security:
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‘““No, you have to wait a few more
years.”

“Why?”’

“We wanted to try a new approach to
Social Security.”

The Senator from California is right.
When George Bush says—and this is a
quote from the Houston Chronicle—
‘“‘creating private savings accounts in
Social Security could be the first step
toward a complete privatization of So-
cial Security,” that is a frightening
idea. Let me explain to you why.

If we ever privatize Social Security,
we will still have millions of Ameri-
cans who worked their whole lives,
paid their taxes, obeyed the laws, and
counted on Social Security, who need
to receive their benefits. If you are
going to have that requirement out
there, you have to figure out a way to
keep Social Security moving while
George Bush creates a brand new sys-
tem, his new idea, whatever it is. That
is a massive investment. When we talk
about keeping America’s economy
moving forward, not increasing our def-
icit, creating more surpluses, keeping
job creation online and businesses
thriving, I think this is a risky venture
by George Bush when it comes to So-
cial Security.

Frankly, I think the American people
should ask of George Bush what several
Members of the Senate have asked: Sit
down and explain this to us; put it on
paper. Before you start messing with
Social Security, explain to us what you
have in mind because a lot of us—a lot
of families across America—are count-
ing on this system.

Mrs. BOXER. If my friend will yield
further, I understand Senator GRAMS
came down and quoted me as saying I
like the idea of people investing in the
market. I do. But not taking it away
from the foundation of Social Security.
Social Security is that foundation. As
my friend pointed out, this is really se-
rious.

Since Governor Bush is now saying
he envisions the day when we don’t
have any more Social Security, when it
would all be private accounts—that is
not Social Security. He is right to
point out: What happens to those of us
who have worked our 40 quarters?
There would be nothing going into the
Social Security fund to pay those bene-
fits. What does that mean? We are not
going to let those people go poor; ev-
eryone knows that. The pressure will
be on us. We will bail out the system.

If you take it a step further and look
at his $2 trillion tax cut, where is he
going to get the money? He will print
it. We will go back to those days his fa-
ther oversaw, with $300 billion deficits
which added to the national debt. As
my friend well knows, we had more
debt in the Reagan-Bush years than we
had from George Washington to Ronald
Reagan.

We do not want to go back to those
days. We don’t want to go back to
those days when our President had to
go visit another country to find out
how to run the economy. Those were
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bad days for this Nation—bad, bad
days. It took us a long time to get out
of it. A lot of people lost their seats
around here because they had the cour-
age to vote to balance this budget. It
did not take courage to vote for a bal-
anced budget amendment to the Con-
stitution. It did take courage, however,
to vote to actually balance the budget.
It meant some tough stuff.

I want to ask my friend, we have a
colleague on this side of the aisle who
says: Yes, we ought to go into
privatizing Social Security. But he is
one of the most courageous and
straightforward colleagues, Senator
BoB KERREY. What does he say about
it? He says if you are going to go that
route, this is what you have to do:
Raise the retirement age.

My friend has already pointed out we
have raised it to 67 over time. What is
it going to be, 75? People will die long
before they get their checks or they
will be too old to really appreciate it.
We don’t want to see that happen, rais-
ing the retirement age after people
worked so hard, and then make them
work longer, or raise taxes on the So-
cial Security that you get, or on your
interest from these personal accounts.
Raise taxes, raise their retirement age,
lower benefits—you have to do a com-
bination of those things.

I have to say, there are a lot of
things we do around here that are not
very good. But would my friend not
agree we have a good system here that
has lasted through time—70 years, as
he points out? It is a basic retirement,
a basic safety net.

One last point I would make for my
friend to comment on. Around here we
are like everybody else; we want to
make sure we can take care of our fam-
ilies. I think what we do around here is
a good system. We have had Social Se-
curity since the 1980s. We decided to
make sure we paid in. We have Social
Security retirement as our basic foun-
dation, and then, if we want, we can
add a thrift savings plan. So, yes, we
can pick out investing in the market—
or, by the way, Government bonds, or
corporate bonds—in addition to our So-
cial Security.

That will be my last question to my
friend. We know it is good to not put
all your eggs in one basket, but we also
think it is important to have a basic
account, No. 1; No. 2, don’t go back to
the bad old days of these yearly defi-
cits that were dragging our economy
down. Yes, you want to add something
to sweeten your retirement pie, take a
little risk with it. We know some peo-
ple who have taken some risks and
didn’t do too well; others have done
very well. That is fine. Don’t mess with
the foundation of the house. If you
want to add a room, fix it up. That is
great. But don’t mess with the founda-
tion.

Mr. DURBIN. I thank my friend, the
Senator from California.

It is interesting in this debate how
the roles have been switched. It used to
be not that long ago the Democrats
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were faulted for being fiscally irrespon-
sible, too liberal when it came to tax
and spend. In this debate over the fu-
ture of Social Security, the fiscally
conservative and, I think, from my
point of view, the prudent approach is
being pushed on the Democratic side.
That is, make certain before we take
the surplus economy for granted, and
make certain before we talk about any
changes for Social Security, that we
have thought them through.

Here we are in the middle of the
Presidential campaign, with George
Bush, the Republican candidate, sug-
gesting sweeping changes in Social Se-
curity, changes which could literally
affect millions of American families.

The concept that we would somehow
privatize Social Security would have
been laughable not that many years
ago. Now it is being said with a
straight face during the course of this
Presidential campaign. Unfortunately,
the candidate, George Bush, who is
making these statements, refuses to
come forward and explain how he
would achieve it.

I think it is natural for those of us on
the other side, those supporting Vice
President GORE, to ask of him to be
specific. If you are going to start talk-
ing about Social Security, start telling
us in specific terms how you are going
to change it and what it is going to
cost us.

I think the plan on the other side,
from Vice President GORE, is a conserv-
ative, sensible approach that does not
assume this economic boom which we
have seen over the last 8 or 9 years will
continue indefinitely. What Vice Presi-
dent GORE has said is take the surplus
we have coming into the Federal Gov-
ernment and invest it back to pay off
the debt of our Nation.

We in Illinois, I think, represent kind
of a microcosm. I represent a micro-
cosm of this Nation—rural, urban, lib-
eral, conservative, and you name it—
across our great State. When I go back
and talk to business leaders about
what to do with our surplus, they uni-
versally agree with Vice President
GORE’s position: Be prudent, be sen-
sible, take the surplus and invest it in
such a way so if 6 months from now we
are in a recession or a downturn, we
will not regret decisions we have made.

Take a look at what has happened to
us in just a short period of time. Be-
cause we have had fiscal discipline for
the last several years, the Nation’s
debt is already $1.7 trillion lower than
it would have been. In other words, if
we had not made this decision a few
years ago to balance the budget and to
make certain that Social Security
trust funds were not spent for other
reasons, we could be $1.7 trillion deeper
in debt, meaning we would have bond-
holders in the United States and
around the world asking every month
for their interest payment and being
paid with taxes coming out of families,
businesses, and individuals across
America.

We are on the right track. I think we
in Washington got the message. Under
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the Clinton-Gore administration, we
have started bringing down this debt
and the economy has flourished for
most people. There are exceptions: In
the farm belt, exceptions in the inner
city, exceptions in small towns. But by
and large, most people believe America
is moving in the right direction.

Along comes a Presidential cam-
paign. Really, this is a referendum on
our future. I am not going to question
the motives of George Bush on the Re-
publican side, and I hope he would not
question the motives of Vice President
GORE.

The American people basically have
a crucial choice this November. In a
time of prosperity, what should Amer-
ica’s future look like? What should we
be doing for the young people across
America to say to them: We want to
create at least as good an opportunity
for you as we have had in this country.

Frankly, the Democratic approach,
Vice President GORE’s approach, is the
sensible one. It basically says: Don’t
assume prosperity forever; pay down
the debt so we don’t have to collect
more in taxes to pay interest on this
debt. Reduce the debt of the Social Se-
curity program so that it will be
stronger for a long period of time.

In fact, under Vice President GORE’S
proposal, for another 50 years, it will
be solvent, so we can even say to those
who are just getting their driver’s li-
cense this year: Social Security is
going to be there when you show up at
the window 50 years from now. That is
a good thing to say to the future of
America.

Also, we are saying when it comes to
Medicare—this is a program often over-
looked by this Congress; it is not over-
looked by tens of millions of elderly
and disabled who count on Medicare for
their health insurance—we believe we
should take part of this surplus and in-
vest it in Medicare as well to make
sure it is stronger and is affordable.
This is the Gore approach.

The other side is a much different
view of our future. What George Bush
has proposed for America’s future is
let’s try something new and untried.
First, let’s talk about a $2 billion tax
cut, and it is a tax cut that is not tar-
geted to families who need it. It is a
tax cut that, frankly, goes to a lot of
people who are already wealthy.

I am joined on the floor by my col-
league from New York, Senator SCHU-
MER. Senator SCHUMER has a proposal
most American families would applaud.
He has suggested targeting the tax cuts
where they are really needed. One of
Senator SCHUMER’s proposals is to
allow families to deduct up to $10,000 a
year in college expenses for their chil-
dren. That means about $2,800 in the
bank for a lot of families to help pay
college education expenses. That is a
smart investment. That is a targeted
tax cut that does not go to the wealthi-
est in America but prepares the next
generation of Americans to compete in
a global economy.
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This election is coming down to: Do
you want the Bush tax cut for pri-
marily wealthy people, and do you
want to target the tax cuts and invest
in paying down the debt? Do you want
to keep Social Security strong for dec-
ades to come, or try a privatization ap-
proach which Governor Bush proposes
which has never been tested and will
cost us a trillion dollars and runs the
risk of more red ink, more deficits, and
problems in the future?

We are taking the Gore and Demo-
cratic side, fiscally prudent approach
which says: Let’s 1look to the future in
real uncertain terms.

I know we only have until 11:30 for
morning business. My colleague from
New York is here. I yield the floor to
Senator SCHUMER.

The PRESIDING OFFICER. The
Chair recognizes the Senator from New
York.

Mr. SCHUMER. I thank the Chair.
Mr. President, I also thank the Senator
from Illinois for his, once again, enthu-
siastic, as well as erudite, presentation
on our fiscal policy and on Social Secu-
rity. Maybe after I finish what I have
to say I will say a few words on that. I
do not know the time situation.

————
GUN VIOLENCE

Mr. SCHUMER. Mr. President, it has
been more than a year since the Col-
umbine tragedy, but this Republican
Congress still refuses to act on sensible
gun legislation. Since Columbine,
thousands of Americans have been
killed by gunfire. Until we act, Demo-
crats in the Senate will read some of
the names of those who lost their lives
to gun violence in the past year and
will continue to do so every day the
Senate is in session.

In the name of those who died, we
will continue this fight. Following are
the names of some people who were
killed by gunfire 1 year ago today. Be-
fore I read the names, these are names,
just letters in black and white, but
every one represents a life living and
breathing, loving and was loved. Every
one leaves a family and friends who
will never be the same, as well as the
tragedy for all of us that someone is
untimely taken from us:

Rodney Autry, 30 years old, Dallas,
TX; Aaron Baskin, 28 years old, Chi-
cago, IL; Shawn Blake, 24 years old,
Detroit, MI; Eddie Espinosa, 17 years
old, Miami-Dade County, FL; Keith
Gales, 19 years old, Pittsburgh, PA;
Rodney J. Graham, 25 years old, Chi-
cago, IL; Gaberiel Herrea, 22 years old,
Detroit, MI; Francisco Horta, 33 years
old, Miami-Dade County, FL; Eddie
JOHNSON, 17 years old, New Orleans,
LA; Goodman Jones, 55 years old, Con-
cord, NC; Brian Sentelle Hill, 20 years
old, Macon, GA; Harvey Meyers, 23
years old, Philadelphia, PA; Tarvis E.
Miller, 25 years old, Chicago, IL;
Cleophis Ramsey, 41 years old, Miami-
Dade County, FL; Jesus Rodriquez, 22
years old, Houston, TX; Luther Faye
SMITH, 45 years old, Tulsa, OK; Thomas
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Tyler, 20 years old, New Orleans, LA;
Frederick Williams, 19 years old, De-
troit, MI; Jamal Williams, 18 years old,
Philadelphia, PA; unidentified female,
12 years old, Chicago, IL; an unidenti-
fied male, 24 years old, Norfolk, VA; an
unidentified male, 60 years old, Port-
land, OR.

I hope and pray the reading of these
names importunes us to act. Would all
of these deaths be prevented with bet-
ter laws on the books? Maybe not.
Would some of them have been pre-
vented with better laws on the books?
Most likely. But even if there is a
chance that one of the lives I have
mentioned might be living, breathing,
living under God’s sunshine on this
Earth, being the kind of person we can
all be just by the gift of life, then there
is no reason not to act.

I hope the understanding that every
day, every year, there are names such
as these from every part of this coun-
try who are killed by gun violence will
finally move this body to act.

I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Mas-
sachusetts.

Mr. KENNEDY. Mr. President, I ask
unanimous consent to proceed for 5
minutes as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
EDUCATION

Mr. KENNEDY. Mr. President, I once
again bring the attention of the Senate
to the importance of completing action
on an issue that is of fundamental im-
portance to families all across this
country, and that is the role of the
Congress in addressing the elementary
and secondary education challenge
which exists across our Nation in
which local communities and States
are taking action and in which the
Federal Government is also a partner.

We have had a total of 6 days debate.
Of the 6 days, 2 were debate only. We
were not permitted to have votes on 2
of those 6 days, so we had 4 days of de-
bate and votes. We had a total of 8
amendments. One was a voice amend-
ment. There were 7 rollcalls. Of the 7
rollcalls, 2 of those rollcalls were on
amendments we had indicated we were
prepared to accept. Essentially, we
have had 4 days of debate and 5 votes
on this legislation.

This is what our good Republican
friends have indicated to us about the
priority of education.

In January 6, we have our majority
leader saying:

Education is going to be a central issue
this year. For starters, we must reauthorize
the Elementary and Secondary Education
Act. That is important.

These are his remarks to the U.S.
Conference of Mayors luncheon on Jan-
uary 29:

But education is going to have a lot of at-
tention, and it’s not going to be just words.

On June 22, he said:

Education is No. 1 on the agenda of Repub-
licans in the Congress this year.
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In remarks to the U.S. Chamber of
Commerce on February 1, 2000, he said:

We’re going to work very hard on edu-
cation. I have emphasized that every year I
have been majority leader, and Republicans
are committed to doing that.

On February 3, in a speech to the Na-
tional Conference of State Legisla-
tures, he said:

We must reauthorize the Elementary and
Secondary Education Act. Education will be
a high priority in this Congress.

Congress Daily, on April 20, said this:

Lott said last week that his top priorities
in May include an agriculture sanctions bill,
ESEA reauthorization, and passage of four
appropriations bills.

May 1:

This is very important legislation. I hope
we can debate it seriously and have amend-
ments in the education area. Let’s talk edu-
cation.

On May 2, I asked Senator LOTT:

On ESEA, have you scheduled a cloture
vote on that? Senator Lott said:

No, I have not. . . . But education is No. 1
in the minds of the American people all
across the country, in every State, including
my own State. For us to have a good,
healthy, and even a protracted debate and
amendments on education I think is the way
to go.

On May 9, at the time when the legis-
lation was pulled down, I asked the ma-
jority leader:

As I understand, we will have an oppor-
tunity to come back to ESEA next week. Is
that the leader’s plan?

He said:

That is my hope and intent.

We are about to go out for a period of
10 days. We are reaching the end of
May. We have no end in sight for the
completion of legislation dealing with
the Elementary and Secondary Edu-
cation Act. We have been prepared to
enter into short time agreements on
the various proposals. I don’t know of a
single amendment on this side on
which we could not enter into a time
agreement of 1 hour equally divided.
We put that forward and we have out-
lined in detail the various education
amendments that we had intended to
offer. But we are not getting focus, at-
tention, and priority on this legisla-
tion.

I don’t believe the American people
want us to stonewall on the issue of
education. I don’t think they want the
Senate gagged from having a full de-
bate, discussion and action. We have
had other legislation, such as the bank-
ruptcy bill, that went for 15 or 16 days
of debate before completion. We can
take the time that is necessary and
also complete the work on the appro-
priations bills. But we are serious
about bringing this matter to the floor.
We are going to raise it continuously.
We want to take action. We think fam-
ilies across this country know appro-
priations are important, but those ap-
propriations are not going to actually
be expended until the fall. Families
want to know, as we go on into this
year, what we are going to do on edu-
cation and education policy. We owe it
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to the families, and we have every in-
tention of pursuing it on this side of
the aisle.

I yield the floor.

————
INTERNET PRIVACY

Mr. KERRY. Mr. President, last
night, the FTC released its report on
Internet privacy. We are, all of us, in
the midst of an Internet revolution in
this country. It is extraordinary, when
we think about it, to take note of the
fact that the Internet has only been in
existence about 6 or 7 years now. Dur-
ing that time, it has had a profound
impact on everybody’s life, particu-
larly on business, and increasingly on
consumer opportunity.

I have tremendous respect for the
work the FTC has done on this issue.
Its monitoring of web sites and the
convening of working groups have been
very helpful in educating all of us on a
very complicated new arena. The FTC
plays an important role in oversight
and regulating our economy, and I
think it is fair to say that its Commis-

sioners have navigated admirably
through the complexity of the new
economy.

But—and here is the ‘‘but,” Mr.
President—at this particular moment
in time, I very respectfully disagree
with the regulatory approach to Inter-
net privacy proposed by the FTC. Let
me be clear. Yes, consumers have a le-
gitimate expectation of privacy on the
Internet, and they will demand it, and
I personally want that right of privacy
protected. But I also believe that they
want an Internet that is free and that
gives them more choices rather than
fewer. I believe that a regulatory ap-
proach mandated by in-depth, detailed
congressional legislation at this par-
ticular point in time could actually
harm consumers in the long run by
limiting their choices on the Internet.

On the Internet today, we can buy
and sell anything. We can research ev-
erything from health information to
sports scores to movie reviews. We can
keep track of our stock portfolios, to-
morrow’s weather, and the news
throughout the world. And we do most
of that free of charge. The reason we
can surf from page to page for free is
because the Internet, like television, is
supported by advertising—or is strug-
gling to be supported by advertising.
Obviously, access is by subscription in
most cases; but the point is that adver-
tising is increasingly growing. Business
spent more than $1.9 billion to adver-
tise on the web in 1998, with spending
on electronic advertising expected to
climb to $6.7 billion by 2001.

It is this advertising that is the rea-
son we don’t have a subscription-based
Internet—at least at this point in time.
That would clearly limit a lot of peo-
ple’s online activities, and it would
contribute to the so-called digital di-
vide. Instead, we have an Internet that
we can freely explore. It is my sense
that people like this model of the
Internet, and they understand that the
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banner ads they see on their screens
are necessary in order to try to keep
the Internet free.

What I don’t think people understand
is that, at least for now, the model for
Internet advertising is going to include
ads that are narrowly targeted to par-
ticular customers. The jury is still out
on whether a targeted model is going
to work. Currently, the click-through
rates—the average percentage of web
surfers who click on any single banner
ad have fallen below the 1-percent
mark, compared with about 2 percent
in 1998. Some see that as a sign that
the advertising model on the Internet
has failed. Others say the percentages
are lower, but that is because more and
more ads are being placed. What it tells
me is that it is simply too soon for the
Congress of the United States to step
in and prevent that model from run-
ning its course. If, for the time being,
we allow or acknowledge that the econ-
omy of the Internet calls for targeted
advertising, we must also recognize
that it won’t attract customers if they
believe their privacy is being violated.

Finding the fine balance of permit-
ting enough free flow of information to
allow ads to work and protecting con-
sumers’ privacy is going to be critical
if the Internet is going to reach its full
potential. I believe that we in Congress
have a role to play in finding that bal-
ance, although we should tread very
lightly in doing so.

In the past, I have argued that self-
regulation was the best answer for con-
sumers and the high-tech industry
itself in relation to privacy. I hope we
can continue to focus on self-regula-
tion because Congress will, frankly,
never be light-footed enough—nor fast-
footed enough—to keep up with the
technological changes that are taking
place in the online world.

However, poll after poll shows that
consumers are anxious that their pri-
vacy is not being protected when they
go on line.

For example, a 1999 survey by the Na-
tional Consumers League found 73 per-
cent of online users are not com-
fortable providing credit card or finan-
cial information online and 70 percent
are uncomfortable giving out personal
information to businesses online. More-
over, due to privacy concerns, 42 per-
cent of those who use the Internet are
using it solely to gather information
rather than to make purchases online.

Likewise, a Business Week survey in
March 2000 noted that concern over pri-
vacy on the Internet is rising. A clear
majority—>57 percent—favor some sort
of law regulating how personal infor-
mation is collected and used. Accord-
ing to Business Week, regulation may
become essential to the continued
growth of e-commerce, since 41 percent
of online shoppers say they are very
concerned over the use of personal in-
formation, up from 31 percent two year
ago. Perhaps more telling, among peo-
ple who go online but have not shopped
there, 63 percent are very concerned,
up from 52 percent two years ago.
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In addition to it being too early in
the process for Congress to embark on
sweeping legislation, I believe there
are still a number of fundamental ques-
tions that we need to answer. The first
is whether there is a difference between
privacy in the offline and online
worlds.

I think polls like that are the result
of the failure, so far, of industry to
take the necessary initiative to protect
consumers’ privacy. But we should not
neglect to notice that industry is mak-
ing progress. When the Federal Trade
Commission testified before the Com-
merce Committee about this time last
year, it cited studies showing that
roughly two-thirds of some of the busi-
est Web sites had some form of disclo-
sure of privacy policies. This year, the
FTC reports that 90 percent of sites
have disclosure policies. Likewise, last
year the FTC found that only 10 per-
cent of sites implemented the four core
privacy principles of notice, choice, ac-
cess and security. This year the FTC
reports that figure at 20 percent. That
is still not high enough, but this is a
five-year-old industry. We’ve seen sig-
nificant improvements without the
need for intrusive congressional inter-
vention. It is simply too soon to write
off a market driven approach to pri-
vacy.

Most of us don’t think about it. But
I want to make a point about the dis-
tinction between the offline and online
world. When you go to the supermarket
and you walk into any store and swish
your card through the checkout scan-
ner, that scanner has a record of pre-
cisely what you bought. In effect,
today in the offline world, people are
getting extraordinarily detailed infor-
mation about what you are purchasing.
The question, therefore, is to be asked:
Is there some kind of preference about
what happens at the supermarket, or
any other kind of store, and is that
somehow less protected than the choice
you make online? Likewise, catalog
companies compile and use offline in-
formation to make marketing deci-
sions. These companies rent lists com-
piled by list brokers. The list brokers
obtain marketing data and names from
the public domain and governments,
credit bureaus, financial institutions,
credit card companies, retail establish-
ments, and other catalogers and mass
mailers.

I have been collecting the catalogs
that I have received just in the last few
weeks from not one online purchase,
and I have been targeted by about 50
catalogs just on the basis of offline
purchases that have been made and not
because of an online existence.

Even in politics, off-line privacy pro-
tections may be less than those we are
already seeing online. For example, we
all know that campaigns can and do
get voter registration lists from their
states and can screen based on how
often individuals vote. They will take
this data and add names from maga-
zines—Democrats could use the New
Republic and Republicans might choose
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the National Review—and advocacy
groups, and target all of them. With
those combined lists, campaigns decide
which potential voters to target for
which mailings. The campaigns will
also often share lists with each other
and with party committees. All of this
goes on offline.

On the other hand, when I go to the
shopping mall and I walk into a store
and look at five different items, five
sweaters, or five pairs of pants, what-
ever it may be, and I don’t buy any of
them, there is no record of them at all.
But there is a record of that kind of
traveling or perusal, if you will, with
respect to the web.

There are clearly questions that we
have to resolve with respect to what
kind of anonymity can be protected
with respect to the online transaction.

I just do not think this is the mo-
ment for us to legislate. I think we
need to study the issue of access very
significantly.

There is a general agreement that
consumers should have access to infor-
mation that they provided to a web
site. We still don’t know whether it is
necessary or proper to have consumers
have access to all of the information
that is gathered about an individual.

Should consumers have access to
click-stream data or so-called derived
data by which a company uses com-
piled information to make a marketing
decision about the consumer? And if we
decide that consumers need some ac-
cess for this type of information, is it
technologically feasible? Will there be
unforeseen or unintended consequences
such as an increased risk of security
breaches? Will there be less rather than
more privacy due to the necessary cou-
pling of names and data?

Again, I don’t believe we have the an-
swers, and I don’t believe we are in a
position to regulate until we have thor-
oughly examined and experienced the
work on those issues.

I disagree with those who think that
this is the time for heavy-handed legis-
lation from the Congress. Nevertheless,
I believe we can legislate the outlines
of a structure in which we provide
some consumer protections and in
which we set certain goals with which
we encourage the consumer to famil-
iarize themselves while we encourage
the companies to develop the tech-
nology and the capacity to do it.

Clearly, opting in is a principle that
most people believe ought to be maxi-
mized. Anonymity is a principle that
most people believe can help cure most
of the ills of targeted sales. For in-
stance, you don’t need to know if it is
John Smith living on Myrtle Street.
You simply need to know how many
times a particular kind of purchase
may have been made in a particular de-
mographic. And it may be possible to
maintain the anonymity and provide
the kind of protection without major
legislation. It seems to me that most
companies will opt for that.

In addition to that, we need to re-
solve the question of how much access
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an individual will have to their own in-
formation, and what rights they will
have with respect to that.

Finally, we need to deal with the
question of enforcement, which will be
particularly important. It is one that
we need to examine further. I believe
that there is much for us to examine.
We should not, in a sense, intervene in
a way that will have a negative impact
on the extraordinary growth of the
Internet, even as we protect privacy
and establish some principles by which
we should guide ourselves. I believe
that the FTC proposal reaches too far
in that regard.

I hope my colleagues in the Senate
will join me in an effort to embrace
goals without the kind of detailed in-
trusion that has been suggested.

I thank the Chair.

———
CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

EXECUTIVE SESSION

NOMINATION OF BRADLEY A.
SMITH, OF OHIO, TO BE A MEM-
BER OF THE FEDERAL ELECTION
COMMISSION

The PRESIDING OFFICER. Under
the previous order, the hour of 11:30
a.m. having arrived, the Senate will
proceed to executive session.

The legislative clerk read the nomi-
nation of Bradley A. Smith, of Ohio, to
be a member of the Federal Election
Commission.

Mr. McCONNELL. Mr. President,
based on the caricatures of Professor
Bradley Smith, one would think he
must have horns and a tail. I unveil a
picture of Brad Smith and his family in
the hopes of putting to rest some of
these rumors.

Let me quote Professor Smith him-
self on this point, talking about the ex-
perience he has had over the last 10
months. He said: In the last 10 months
since my name first surfaced as a can-
didate, certain outside groups and edi-
torial writers opposed to this nomina-
tion have relied on invective and ridi-
cule to try to discredit me. Among
other things, some have likened nomi-
nating me to nominating Larry Flynt,
a pornographer, to high office. Nomi-
nating me has been likened to nomi-
nating David Duke, one-time leader in
the Ku Klux Klan, to high office. Nomi-
nating me has been likened to nomi-
nating Theodore Kaczynski, the
Unabomber, a murderer, to high office.

Professor Smith went on and said:
Just this week I saw a new one. I was
compared to nominating Jerry Spring-
er, which is probably not a good com-
parison since Springer is a Democrat.
Other critics have attempted ridicule,
labeling me a ‘‘flat Earth Society
poobah,” and more.

He says: I say all this not by way of
complaint because I'm sure that Mem-
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bers—he is referring to Members of the
Senate—have probably been called
similar or worse things in the course of
their public lives.

I thought it might be appropriate to
begin with a photograph of Professor
Smith and his family, which bears lit-
tle resemblance to Larry Flynt, David
Duke, or Theodore Kaczynski.

It is my distinct honor today to rise
in support of the nomination of Pro-
fessor Bradley A. Smith to fill the open
Republican seat on the bipartisan Fed-
eral Election Commission.

In considering the two FEC nomi-
nees, Professor Brad Smith and Com-
missioner Danny McDonald, the Senate
must answer two fundamental ques-
tions: Is each nominee experienced,
principled, and ethical? And: Will the
FEC continue to be a balanced, bipar-
tisan commission?

I might state this is a different kind
of commission. It is a commission set
up on purpose to have three members
of one party and three members of an-
other party so that neither party can
take advantage of the other in these
electoral matters that come before the
Commission. The Federal Election
Commission is charged with regulating
the political speech of individuals,
groups, and parties without violating
the first amendment guarantee of free-
dom of speech and association—obvi-
ously, a delicate task.

Over the past quarter century, the
FEC has had difficulty maintaining
this all-important balance and has
been chastised, even sanctioned, by the
Federal courts for overzealous prosecu-
tion and enforcement that treated the
Constitution with contempt and tram-
pled the rights of ordinary citizens.

In light of the FEC’s congressionally
mandated balancing act and the funda-
mental constitutional freedoms at
stake, Congress established the bal-
anced, bipartisan, six-member Federal
Election Commission. The law and
practice behind the FEC nominations
process has been to allow each party to
select its FEC nominees. The Repub-
licans pick the Republicans; the Demo-
crats pick the Democrats. As President
Clinton said recently, this is, ‘‘the
plain intent of the law, which requires
that it be bipartisan and by all tradi-
tion, that the majority make the nomi-
nation’ to fill the Republican seat on
the Commission.

Professor Bradley Smith was a Re-
publican choice agreed to by the Re-
publicans in the House and the Repub-
licans in the Senate and put forward by
the Republicans to the President of the
United States, who has nominated him.

Typically, Republicans complain that
the Democratic nominees prefer too
much regulation and too little free-
dom, while Democrats complain that
the Republican nominees prefer too lit-
tle regulation and too much freedom.

Ultimately both sides bluster and
delay a bit, create a little free media
attention, and then move the nominees
forward. In fact, the Senate has never
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voted down another party’s FEC nomi-
nee in a floor vote or even staged a fili-
buster on the Senate floor.

At the end of the day, however, the
bipartisan nature of the FEC serves the
country well. The FEC gets a few com-
missioners that naturally lean toward
regulation and a few commissioners
that naturally lean toward constitu-
tionally-protected freedoms. And the
country gets a six-member bipartisan
Federal Election Commission to walk
the critical fine line between regula-
tion and freedom.

The Dean of Stanford Law School,
Kathleen Sullivan, has summed up the
balance as well as anyone. Specifically,
she praised Professor Smith for the in-
strumental role he would play in up-
holding constitutional values and es-
tablishing a bipartisan equilibrium:

I do think Mr. Smith’s views are in the
mainstream of constitutional opinion. . . . I
think it is a good thing, not a bad thing, to
have people who are very attuned to con-
stitutional values in Government positions,
just as we would think it is a good thing to
have a prosecutor who thinks very highly of
the Fourth Amendment and wants to make
sure searches are always reasonable, maybe
more so than some of his colleagues. It is
certainly good to have one of those prosecu-
tors in the shop, and it certainly would be a
good thing to have one Commissioner at
least who has those views.

Let me say that I sincerely hope that
we can uphold this bipartisan law and
tradition that President Clinton in-
voked when he sent these two nomi-
nees to the Senate.

After all, Professor Smith’s views are
similar to the Republicans who have
gone before him. And, Commissioner
McDonald’s views are similar to those
he himself has held for the past 18
years as one of the Democrats’ com-
missioners at the FEC. In fact, Com-
missioner McDonald’s views are so con-
sistent with and helpful to the Demo-
cratic Party that former Congressman
and current Gore campaign chairman
Tony Coelho has hailed Commissioner
McDonald as ‘‘the best strategic ap-
pointment” the Democrats ever made.
So, notwithstanding the bluster and
delay, these two nominees largely rep-
resent their parties’ long line of past
FEC Commissioners. One could argue
that the only thing new in this debate
is the opportunity for new headlines.

Again, let me restate the questions
before the Senate on these two FEC
nominees?

Is each nominee experienced, prin-
cipled and ethical?

Will the FEC continue to be a bal-
anced, bipartisan commission?

I dedicate the remainder of my open-
ing comments this morning to reading
a few excerpts from the flood of letters
I have received in support of Professor
Smith since he was nominated. These
letters from those who agree and those
who disagree with Professor Smith
clearly establish that: (1) Professor
Smith is experienced, principled and
ethical, and (2) his service would help
the FEC to be balanced and bipartisan.

Even staunch advocates of reform,
including two past board members of
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Common Cause, have written in sup-
port of Professor Smith’s nomination.
These many letters attest to the cen-
tral role that Professor Smith’s schol-
arship has played in mainstream
thought about campaign finance regu-
lation. Equally important, these let-
ters make clear that no one who knows
Brad Smith personally or profes-
sionally, including self-avowed reform-
ers, believes that he will fail to enforce
the election laws as enacted by Con-
gress or to fulfill his duties in a fair
and even-handed manner.

All of the scholars that have written
urging the confirmation of Professor
Smith believe that his scholarly work
is not radical but rather well-grounded
in mainstream First Amendment doc-
trines and case law. Let me share with
you a few examples of what these ex-
perts say.

I ask unanimous consent the full text
of these letters that I am going to be
reading be printed in the RECORD at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. McCONNELL. First, Professor
Daniel Kobil, Capital Law School, Re-
form Advocate and Past Director of
Common Cause, Ohio:

Groups seeking to expand campaign regu-
lations dramatically might have misgivings
about Brad’s nomination. However, I believe
that much of that opposition is based not on
what Brad has said or written about cam-
paign finance regulations, but on crude cari-
catures of his ideas that have been cir-
culated. . . . I think that the FEC and the
country in general will benefit from Brad’s
diligence, expertise, and solid principles if he
is confirmed to serve on the Commission.

Second, Professor Larry Sabato, Di-
rector of the University of Virginia
Center for Governmental Studies, ap-
pointed by Senator George Mitchell to
the Senate’s 1990 Campaign Finance
Reform Panel:

Contrary to some of the misinformed com-
mentary about Professor Smith’s work and
views, his research and opinions in the field
of campaign finance are mainstream and
completely acceptable. For example, Pro-
fessor Smith has argued in several of his aca-
demic papers for a kind of deregulation of
the election rules in exchange for stronger
disclosure of political giving and spending.
This is precisely what I have written about
and supported in a number of publications as
well. Bradley certainly supports much of the
work of the Federal Election Commission
and understands its importance to public
confidence in our system of elections. I have
been greatly disturbed to see that some are
not satisfied to disagree with Professor
Smith and make those objections known, but
believe it necessary to vilify the professor in
an almost McCarthyite way. I do not use
that historically hyper-charged word lightly,
but it applies in this case. Any academic
with a wide ranging portfolio of views on a
controversial subject could be similarly
tarred by groups on the right or left.

Third, Professor John Copeland
Nagle of Notre Dame Law School:

Professor Smith’s view is shared by numer-
ous leading academics from across the polit-
ical and ideological spectrum, including
Dean Kathleen Sullivan of the Stanford Law
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School and Professor Lillian BeVier of the
University of Virginia School of Law. His un-
derstanding of the First Amendment has
been adopted by the courts in sustaining
state campaign finance laws.

Fourth, Professor Burt Neuborne of
the Brennan Center at New York Uni-
versity. There is no group in America
that disagrees more passionately with
Professor Smith on campaign finance
than the Brennan Center. Yet, listen to
what Burt Neuborne, the Legal Direc-
tor of the Brennan Center had to say
about Smith’s scholarship.

Neuborne considers Professor
Smith’s writings to be ‘“‘thoughtful dis-
cussions of topics of extreme impor-
tance’” and concludes that Smith has
done ‘‘excellent work in debunking the
status quo.” He goes on to say of Pro-
fessor Smith’s scholarship:

I learned from it and altered aspects of my
own approach as a result of his argument. It
is, in my opinion, thoughtful scholarship
that helps us move toward a better under-
standing of an immensely important na-
tional issue. Higher praise than that I can-
not give.

It also speaks well of Professor
Smith that constitutional scholars and
election law experts that know him
personally and are familiar with his
work, including some who have served
on the board of Common Cause, are
confident that he will faithfully en-
force the law as enacted by Congress
and upheld by the courts. Here are just
a few examples of the confidence these
experts have in Brad Smith’s integrity
and commitment to the rule of law.

Fifth, Professor Daniel Lowenstein of
UCLA Law School, served six years on
Common Cause National Governing
Board:

Anyone who compares his writings on cam-
paign finance regulation with mine will find
that our views diverge sharply. Despite these
differences, I believe Smith is highly quali-
fied to serve on the FEC. . .. Smith possesses
integrity and vigorous intelligence that
should make him an excellent commissioner.
He will understand that his job is to enforce
the law, even when he does not agree with it.
... In my opinion, although my views on the
subject are not the same as theirs, [the Sen-
ate Republican Leadership] deserves consid-
erable credit for having picked a distin-
guished individual rather than a hack. . . .
Although many people, including myself, can
find much to disagree with in Bradley
Smith’s views, I doubt if anyone can credibly
deny that he is an individual of high intel-
ligence and energy and unquestioned integ-
rity. When such an individual is nominated
for the FEC, he or she should be enthusiasti-
cally and quickly confirmed by the Senate.

Sixth, Professor Daniel Kobil of Cap-
ital Law School, former governing
board member of Common Cause, Ohio:

Knowing Brad personally, I have no doubt
that his critics are wrong in suggesting that
as a FEC Commissioner, Brad would refuse
to enforce federal campaign regulations be-
cause he disagrees with them. I have ob-
served Brad’s election law class on several
occasions and he always took the task of
educating his students about the meaning
and scope of election laws very seriously. I
have never heard him denigrating or advo-
cating skirting state and federal laws, even
though he may have personally disagreed
with some of those laws. Indeed, several
times in class he admonished students who
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seemed to be suggesting ignoring what they
considered overly harsh election laws. Brad
is an ethical attorney who cares deeply
about the rule of law. I am confidant that he
will fairly administer the laws he is charged
with enforcing as a Commissioner.

Seventh, Professor Randy Barnett of
Boston University Law School:

I...can tell you and your colleagues that
[Professor Smith] is a person of the highest
character and integrity. If confirmed, Brad
will faithfully execute the election laws
which the Commission is charged to en-
force—including those with which he dis-
agrees . . .. Brad’s critics need not fear that
he will ignore current law, but those who
violate it may have reason to be apprehen-
sive.

Let me close my opening comments
by sharing with you Brad Smith’s own
closing remarks in his statement be-
fore the Senate Rules Committee:

[S]hould you confirm my nomination to
this seat, which I hope that you will, here is
my pledge to you. First, I will defer to Con-
gress to make law, and not seek to usurp
that function to the unelected bureaucracy.
Second, when the Commission must choose
under the law, whether to act or not to act,
or how to shape rules necessary for the law’s
enforcement, faithfulness to congressional
intent and the Constitution, as interpreted
by the courts, will always be central to my
decision making. Third, I will act to enforce
the law as it is, even when I disagree with
the law. . . . Finally, I pledge that I will
strive at all times to maintain the humility
that I believe is necessary for any person en-
trusted with the public welfare to success-
fully carry out his or her duties.

I think, with all due respect to cur-
rent and past members of the FEC, this
is clearly the most outstanding indi-
vidual ever nominated for that com-
mission. We all regret that this nomi-
nation has taken on some level of con-
troversy because of Professor Smith’s
views, which are similar to those of 95
percent of the Republicans in the Sen-
ate. But that happens occasionally.

I am confident that well-meaning
Senators on both sides of the aisle will
remember that this is a bipartisan
agency. It is supposed to have three
Democrats, picked by the Democrats,
and three Republicans, picked by the
Republicans. It is important for us to
honor each others’ choices if the FEC
is to work. So I am hopeful and con-
fident that Professor Smith’s nomina-
tion will be confirmed tomorrow when
the roll is called.

With that, I yield the floor.

EXHIBIT 1
UNIVERSITY OF CALIFORNIA
SCHOOL OF LAW,
Los Angeles, CA, February 17, 2000.
Re Bradley Smith nomination.
(Attn: Andrew Siff)
Senator MICTH MCCONNELL,
Senate Rules Committee, Senate Office Building,
U.S. Senate, Washington, DC

DEAR SENATOR MCCONNELL: I write in sup-
port of the nomination of Bradley Smith to
serve on the Federal Election Commission.
My support is not based on either partisan or
ideological grounds. To the contrary, I have
been an active Democrat since 1970, whereas,
as is well known, Smith’s appointment to
the FEC was proposed by Republicans. Any-
one who compares Smith’s writings on cam-
paign finance regulation with mine will find
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that our views diverge sharply. Despite these
differences, I believe Smith is highly quali-
fied to serve on the FEC.

The difficulties that have affected the per-
formance of the FEC since its creation have
not been caused by the ideological views of
its members, but by excessive partisanship
and, sometimes, by mediocrity. Smith pos-
sesses integrity and vigorous intelligence
that should make him an excellent commis-
sioner. He will understand that his job is to
enforce the law, even when he does not agree
with it.

That the Senate Republican leaders should
have proposed an individual who matches
their ideological views on campaign finance
regulations should not have surprised any-
one. Law and custom assume that the mem-
bers of the FEC will have different partisan
and ideological backgrounds. In my opinion,
though my views on the subject are not the
same as theirs, these leaders deserve consid-
erable credit for having picked a distin-
guished individual rather than a hack.

That Smith is indeed distinguished can
hardly be doubted. He has published numer-
ous articles on campaign finance regulation
in distinguished law journals. These articles
are widely recognized as leading statements
of one of the major positions in the cam-
paign finance debate. In 1995 I published the
first American textbook of the twentieth
century on election law (Election Law, Caro-
lina Academic Press). Not long after the
book was published, Smith published his
first major article on campaign finance in
the Yale Law Journal. With his permission,
I included extended excerpts from that arti-
cle in the supplements that have been pub-
lished for my textbook. I certainly would not
have done so unless I regarded his article as
intellectually distinguished.

It is understandable that in an area such as
campaign finance regulation, whose effects
are so far-reaching for all competitors in
American politics, appointments should be
highly contested. However, as I mentioned
above, the system contemplates that individ-
uals with different backgrounds and beliefs
will serve on the FEC. Although many peo-
ple, including myself, can find much to dis-
agree with in Bradley Smith’s views, I doubt
if anyone can credibly deny that he is an in-
dividual of high intelligence and energy and
unquestioned integrity. When such an indi-
vidual is nominated for the FEC, he or she
should be enthusiastically and quickly con-
firmed by the Senate. If such an individual is
denied confirmation, the result inevitably
will be to compound the already prevalent
gridlock in this difficult area of public pol-
icy.

If I can provide any additional information
I should be happy to do so. I can be reached
at 310-825-5148, and at
<lowenste@mail.law.ucla.edu>

Sincerely,
DANIEL H. LOWENSTEIN,
Professor of Law.
CAPITAL UNIVERSITY
LAW SCHOOL, COLUMBUS OH,
February 15, 2000.
Re nomination of Professor Bradley A.
Smith for Commissioner on Federal Elec-
tion Commission.

Hon. M1TCH MCCONNELL,

Chair, Senate Committee on Rules and Adminis-
tration, Russell Senate Office Building, U.S.
Senate, Washington, DC.

DEAR SENATOR MCCONNELL: I am writing in
support of Professor Bradley A. Smith’s
nomination for a position as a Commissioner
on the Federal Election Commission. I have
known Brad since he joined the faculty of
Capital Law School in the Fall of 1993 as a
visiting professor, and have served as the
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chair of his committee for purposes of con-
sidering his tenure and promotion, most re-
cently to Full Professor. He is, in my view,
an outstanding candidate for the position
and should certainly be confirmed.

As a friend and colleague of Brad’s, I am of
course aware of the controversy surrounding
his nomination to a position on the FEC. In-
deed, as a former governing board member
for Common Cause, Ohio, I can understand
why groups seeking to expand campaign reg-
ulations dramatically might have misgivings
about Brad’s nomination. However, I believe
that much of that opposition is based not on
what Brad has written or said about cam-
paign finance regulations, but on crude cari-
catures of his ideas that have been cir-
culated.

Although I do not agree with all of Brad’s
views on campaign finance regulations, I be-
lieve that his scholarly critique of these laws
is cogent and largely within the mainstream
of current constitutional thought. I have
taught Constitutional Law at Capital Law
School for nearly thirteen years. I was also
counsel for amicus curiae, the ACLU of Ohio,
in a significant case dealing with the inter-
section of the First Amendment and election
law, Pestrak v. Ohio Elections Commission,
926 F2d 573 (6th Cir. 1991).

Brad’s central premise, that limits on po-
litical contributions burden expression and
should only be upheld for the most compel-
ling reasons, is hardly radical. It has long
been a basic tenet of the Supreme Court’s
First Amendment jurisprudence that the
amount and content of speech cannot be lim-
ited except for the most important reasons.
Brad’s writings do question the Supreme
Court’s conclusion in Buckley v. Valeo that
the government’s interest in preventing the
appearance of corruption is sufficient to out-
weigh the burden campaign finance regula-
tions place on speech. However, this critique
is not outlandish, but calls attention to the
one of the obvious tensions in Buckley that
in my view ought to be continuously reexam-
ined by courts and scholars if the basic val-
ues underlying the First Amendment are to
be adequately protected.

Moreover, having come to knowing Brad
personally, I have no doubt that his critics
are wrong in suggesting that as a FEC Com-
missioner, Brad would refuse to enforce fed-
eral campaign regulations because he dis-
agrees with the laws. I have observed Brad’s
Election Law class on several occasions and
he always took the task of educating his stu-
dents about the meaning and scope of elec-
tion laws very seriously. I have never ob-
served him denigrating or advocating skirt-
ing state and federal election laws, even
though he may have personally disagreed
with some of those laws. Indeed, several
times in class he admonished students who
seemed to be suggesting ignoring what they
considered overly harsh election laws. Brad
is an ethical attorney who cares deeply
about the rule of law. I am confident that he
will fairly administer the laws he is charged
with enforcing as a Commissioner.

In conclusion, I think that the FEC and
the country in general will benefit from
Brad’s diligence, expertise, and solid prin-
ciples if he is confirmed to serve on the Com-
mission. Please contact me if I can provide
additional information or assist the Com-
mittee in any way regarding Brad’s nomina-
tion.

Very Truly Yours,
DANIEL T. KOBIL,
Professsor of Law.
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UNIVERSITY OF VIRGINIA,
WOODROW WILSON DEPARTMENT,
Charlottesville, VA, March 1, 2000.
Senator MITCH MCCONNELL,
Chairman, Senate Rules Committee, Russell
Building, U.S. Senate, Washington, DC.
(Attention Andrew Siff)

DEAR SENATOR MCCONNELL: I am pleased to
write this letter in support of Professor
Bradley Smith’s nomination to the Federal
Election Commission. I believe Professor
Smith is a solid and informed choice for the
vital federal agency at a critical moment in
its history. I am pleased to be able to add my
voice to many who support Professor Smith.

My own credentials in this field are out-
lined in the attached vita. I have published
several books and many articles in the field,
including Pac Power: Inside the World of Po-
litical Action Committees, Paying for Elec-
tions, and Dirty Little Secrets. In addition,
I was honored and privileged to serve on the
U.S. Senate’s campaign finance reform panel
back in 1990, having being jointly appointed
by then-majority leader George Mitchell and
minority leader Robert J. Dole.

Contrary to some of the misinformed com-
mentary about Professor Smith’s work and
views, his research and opinions in the field
of campaign finance are mainstream and
completely acceptable. For example, Pro-
fessor Smith has argued in several of his aca-
demic papers for a kind of deregulation of
the election rules in exchange for stronger
disclosure of political giving and spending.
This is precisely what I have written about
and supported in a number of publications as
well. Bradley certainly supports much of the
work of the Federal Election Commission
and understands its importance to public
confidence in our system of elections. I have
been greatly disturbed to see that some are
not satisfied to disagree with Professor
Smith and make those objections known, but
believe it is necessary to vilify the professor
in almost a McCarthyite way. I do not use
that historically hyper-charged word lightly,
but it applies in this case. Any academic
with a wide-ranging portfolio of views on a
controversial subject could be similarly
tarred by groups on the right or left. I hope
and trust that under your able leadership,
the Senate Rules Committee will not give in
to this kind of vicious sloganeering and char-
acter assassination.

I should note that I don’t completely agree
with Professor Smith’s views and opinions in
all respects. Even though we have our dif-
ferences, I fully respect his scholarship and
the clear argumentation and documentation
that undergirds it. I have not been a long ac-
quaintance of Professor Smith so I cannot be
accused of simply backing an old chum! In-
stead, I am supporting Bradley Smith be-
cause he is fully qualified for the Federal
Election Commission and I believe that he
will do an outstanding job, putting in long
hours and thoroughly analyzing the com-
plicated subjects that come before the Com-
mission. I trust him to fulfill his public re-
sponsibilities with great care and a deter-
mination to be fair and honest. That is all
one can reasonably ask from a nominee.

Thank you for permitting me the oppor-
tunity to offer these observations. Please let
me know if I can be of any additional help as
Professor Smith’s nomination moves for-
ward, as it should.

With every good wish,

Yours respectfully,
DR. LARRY J. SABATO.
ROBERT KENT GOOCH,
Professor Of Govern-
ment and Foreign
Affairs, and Director
of the University of
Virginia Center for
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Governmental Stud-
ies.
NOTRE DAME LAW SCHOOL,
Notre Dame, IN, February 18, 2000.
Hon. MITCH MCCONNELL,
U.S. Senate, Russell Senate Office Building,
Washington, DC.
(Att’n: Andrew Siff)

DEAR SENATOR MCCONNELL: It is my privi-
lege to recommend Bradley A. Smith for ap-
pointment to the Federal Election Commis-
sion (FEC).

Professor Smith is a leading scholar in
election law. His work—which has appeared
in such prestigious publications as the Yale
Law Journal and the Georgetown Law Jour-
nal—is innovative, academically rigorous,
and an exciting contribution to the existing
literature in the field of campaign finance
legislation. He is one of the few scholars who
has investigated how campaigns were fi-
nanced before the second half of the twen-
tieth century, see Bradley A. Smith, Faulty
Assumptions and Undemocratic Con-
sequences of Campaign Finance Reform, 105
Yale L.J. 1049, 1053-56 (1996), and his scholar-
ship builds upon the lessons that history
teaches. For example, he dispels a common
perception by observing that ‘‘the role of the
small contributor in financing campaigns
. . . has increased, rather than declined, over
the years.” Id. at 1056. He has closely exam-
ined the way in which money affects both po-
litical campaigns and the legislative process,
concluding that the precise relationship be-
tween campaign spending and corruption is
far more complicated than many commonly
assume. See id. at 1057-71; Bradley A. Smith.
Money Talks: Speech, Corruption, Equality,
and Campaign Finance, 86 GEO.L.J. 45, 58-60
(1997). Yet that is exactly the kind of anal-
ysis that should be performed when consid-
ering what legal regulation is merited, espe-
cially in light of the frequent laments that
the federal campaign finance laws enacted in
the 1970’s have not performed as Congress
hoped or expected.

Professor Smith questions the compat-
ibility of campaign restrictions with the
first amendment. In doing so, he gives voice
to the many organizations across the polit-
ical and idelolgical spectrum who fear the
impact of some of the proposed legal regula-
tion on the ability of citizens and groups of
communicate their message to the public.
Professor Smith’s view is shared by numer-
ous leading academics, again from across the
political and ideological spectrum, including
Dean Kathleen Sullivan of the Stanford law
School and Professor Lillian BeVier of the
University of Virginia School of Law. His un-
derstanding of the first amendment has been
adopted by the courts in sustaining state
campaign finance regulations. See Toledo
Area AFL-CIO v. Pizza, 154 F.3d 307, 319 (6th
Cir. 1998) (quoting Professor Smith’s descrip-
tion of the first amendment). But Professor
Smith sees the first amendment in an af-
firmative light rather than a negative one.
As he has so eloquently explained:

“By assuring freedom of speech and of the
press, the First Amendment allows for expo-
sure of government corruption and improper
favors and provides voters with information
on sources of financial support. There is no
shortage of newspaper articles reporting on
candidate spending and campaign contribu-
tions, and candidates frequently make such
information an issue in campaigns. By keep-
ing the government out of the electoral
arena, the First Amendment allows for a full
interplay of political ideas and prohibits the
type of incumbent self-dealing that has so
vexed the reform movement. It allows chal-
lengers to raise the funds necessary for a
successful campaign and keeps channels of
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political change open. By prohibiting exces-
sive regulation of political speech and the
political process, the First Amendment,
properly interpreted, frees individuals wish-
ing to engage in political discourse from the
regulation that now restrains grassroots po-
litical activity. And Dbecause the First
Amendment, properly applied to protect con-
tributions and spending, makes no distinc-
tions between the power bases of different
political actors, it helps to keep any par-
ticular faction or interest from permanently
gaining the upper hand. In each respect, it
promotes true political equality.”

Smith, 105 YALE L.J AT 1090. This positive
explanation far better serves the first
amendment than the frightening prospect
that the meaning of the Constitution’s pro-
tections might soon depend upon the per-
ceived majority desire for the stringent regu-
lation of political campaigns. See Nixon v.
Shrink Missouri Government PAC, 120 S. Ct.
897 (2000) (Breyer, J., concurring)(suggesting
that the Supreme Court’s interpretation of
the first amendment should change if it ‘‘de-
nies the political branches sufficient leeway
to enact comprehensive solutions to the
problems posed by campaign finance’’).

Yet Professor Smith understands the prob-
lems evidence in our current system. He rec-
ognizes the need for ‘‘radical” reform, see
Bradley A. Smith, A Most Uncommon Cause:
Some Thoughts on Campaign Reform and a
Response to Professor Paul, 30 CONN. L. REV.
831, 837 N.37 (1998) , a sympathy that I share.
See John Copeland Nagle, The Recusal Alter-
native to Campaign Finance Reform, 37
HARV. J. LEGIS. (forthcoming February 2000).
What impresses me most about Professor
Smith is his insistence that the problems
evident in our existing system be addressed
in a manner that protects constitutional
rights. It is far too easy to assume that the
first amendment must be discarded when it
is inconvenient to adhere to its teachings.
Moreover, apart from the commands of the
Constitution, Professor Smith has ques-
tioned whether the same kinds of proposed
solutions that have been tried and failed for
nearly thirty years are best suited for the
kinds of problems that we face today. Indeed,
he has identified a number of unintended ef-
fects of the standard restrictions on cam-
paign contributions and expenditures, in-
cluding the entrenchment of the status quo,
the promotion of influence peddling, the fa-
voritism of select elites and special inter-
ests, and perhaps most obviously, the en-
couragement of wealthy candidates. See
Smith, 105 YALE L.J. at 1072-84. Instead, Pro-
fessor Smith had advocated other actions
that could be taken to solve the problem, in-
cluding increased disclosure requirements.
See Smith, 45 GEo. L.J. at 62-62. But Pro-
fessor Smith has clearly stated his preferred
remedy: ‘I believe strongly that the best so-
lution to any ills in our political system lies
in the American voter.” Smith, 30 CONN. L.
REV. at 862. I cannot imagine a more attrac-
tive view to be possessed by a member of the
Federal Election Commission.

Perhaps most importantly, Professor
Smith has displayed a fidelity to the law. His
writing about the first amendment shows
that the he abides by the Constitution re-
gardless of the consequences. Professor
Smith is also faithful to the laws enacted by
Congress. He has counseled that both the
statues enacted by Congress and the con-
stitutional decisions of the courts are enti-
tled to respect whether or not one agrees or
disagrees with them. See Bradley A. Smith,
Soft Money, Hard Realities: The Constitu-
tional Prohibition on a Soft Money Ban, 24
J. LEGIs, 170, 200 (1998), In sort, he possesses
the ‘‘experience, integrity, impartiality, and
good judgment,” 2 U.S.C. §437c(a)(3), nec-
essary to serve on the FEC.
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Please contact me at (219) 631-9407 or at
john.c.nagle.8@nd.edu if you have any fur-
ther questions about Professor Smith’s nom-
ination to the FEC. He will be an excellent
commissioner.

Sincerely,
JOHN COPELAND NAGLE,
Associate Professor.
BOSTON UNIVERSITY,
SCHOOL OF LAW,
Boston, MA, February 13, 2000.

Senator MITCH MCCONNELL,

Chair, Senate Committee on Rules and Adminis-
tration, Russell Senate Office Building, U.S.
Senate, Washington, DC.

DEAR SENATOR MCCONNELL: I am writing to
strongly urge the Senate to confirm the
nomination of Brad Smith as a commissioner
on the Federal Communications Commis-
sion. I have known Brad well since he was a
student at Harvard Law School, and have
followed his academic career closely, and can
tell you and your colleagues that he is a per-
son of the highest character and integrity. If
confirmed, Brad will faithfully execute the
election laws which the Commission is
charged to enforce—including those with
which he disagrees—and he will also take se-
riously the rights guaranteed by the Con-
stitution.

Though election law is not my specialty, I
am generally familiar with Brad’s writings
in the field and I have written extensively on
the Constitution and, in particular, the con-
stitutional protection of liberty. I believe
that Brad’s positions on federal election laws
in general, and campaign finance laws in
particular, are far more consonant with the
requirements of both the First Amendment
and the Supreme Court’s first amendment
jurisprudence than are the views of his crit-
ics. These critics would deny public office to
anyone who disagrees with their views of
good policy, or to anyone who believes in re-
forming existing law in a manner with which
they disagree.

I share Brad’s policy view that the goal of
free, fair, and competitive elections would be
better served with less rather than more reg-
ulation of elections. But I have no doubt
whatsoever that he will vigorously enforce
current law. Indeed, in recent years, we have
seen wholesale and flagrant violations of
current election laws which have gone large-
ly unenforced by the FEC and the Justice
Department. Brad’s critics need not fear that
he will ignore current law, but those who
violate it may have reason to be apprehen-
sive.

Sincerely,
RANDY E. BARNETT,
Austin B. Fletcher Professor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Con-
necticut.

Mr. DODD. Mr. President, I begin by
thanking the distinguished chairman
of the Rules Committee for his leader-
ship and for bringing these matters to
the floor. We will have roughly 6 hours
of debate on this matter. A number of
my colleagues have some very strong
views about this nomination and will
take the time to express them at the
appropriate time.

I begin by apologizing to Danny Lee
McDonald, the Democratic nominee for
the Federal Election Commission, and
his family. I do not have a picture of
Danny Lee McDonald. I do not know if
he has a dog or not, or two dogs. I will
try to correct that before the next 6
hours and see if I can come up with a
nice picture of Mr. McDonald to show
to our colleagues and the public.

CONGRESSIONAL RECORD — SENATE

Mr.
yield?
Mr. DODD. I will be happy to yield.

Mr. McCONNELL. Had Commissioner
McDonald been subjected to the same
things to which the Republican nomi-
nee has been subjected, my colleague
might have needed a picture with chil-
dren and dogs. In any event, we are
going to be voting on him as well after
we vote on Professor Smith.

Mr. DODD. If he does not have a dog,
maybe he can rent one. This is a fine
looking dog here. Maybe we can borrow
that fine looking red dog for our pic-
ture. I apologize to Mr. McDonald, we
do not have a similar photograph of
him and his family and dog before us.

I want to take our colleagues who are
monitoring this back in time for a his-
torical framework before I get to the
issue of the nominees before us because
it might be helpful for people to under-
stand the legislative background as
well as the historical background of
these nominees and how the process
has proceeded over this past quarter of
a century. It has been 25 years since we
created these positions. It might be
worthwhile to understand how this
process has worked and how nominees
have historically been handled.

My colleague from Kentucky has al-
ready alluded to that in his opening
comments. I thought it might be help-
ful to take a few minutes and give a
history lesson about the Federal Elec-
tion Commission and about the people
who have been nominated to fill these
positions.

We are here to consider two Presi-
dential nominations. That is the first
lesson. We are considering Presidential
nominations. The Republican Party
may have promoted Brad Smith and
the Democrats may have promoted
Danny McDonald, but, in fact, these
are two nominations that have been
sent to us by President Clinton, as
every other President has done during
the consideration of nominees for the
Federal Election Commission.

The two nominees are Danny McDon-
ald of Oklahoma to fill the Democratic
seat and Brad Smith of Ohio to fill the
Republican seat on the Commission.
Rollcall votes, as we know, will be con-
ducted later this week.

It is somewhat unusual, although not
unprecedented, for the Senate to take a
significant amount of time to debate
Presidential nominees to the Federal
Election Commission. I know some of
my colleagues have planned extensive
remarks, and they are not out of order
at all in doing that. It has been done on
other occasions.

It is even more unusual for the Sen-
ate to conduct a rollcall vote, however,
on such nominees. It might be instruc-
tive to briefly review Senate action of
FEC nominees over the past 25 years
since the creation of the Commission.

Approximately 43 nominees, includ-
ing reappointments, have been sub-
mitted to the Senate for consideration
to this Commission. Of that total, only
three nominations have required a roll-

McCONNELL. Will my friend
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call vote by this body in the past quar-
ter of a century. In each of those three
instances, the nominees were con-
firmed by the Senate. The Senate has
never voted to reject a nominee to the
Federal Election Commission sub-
mitted by respective Presidents.

Of the remaining 40 or so nominees, 3
were withdrawn by Presidents for var-
ious reasons, 1 was returned to the
President without action under rule
XXXI of the Senate, 3 were recess ap-
pointments, 2 of which were confirmed
by the Senate by unanimous consent;
and the remainder, some 33 nominees,
were all confirmed by unanimous con-
sent without recorded votes in the Sen-
ate.

In the last 10 years, pairs of nomi-
nees, one Democrat paired with one Re-
publican, have been considered by the
Senate Rules Committee, reported to
the Senate, and confirmed en bloc by
unanimous consent. In the most recent
action by the Senate in 1997, four nomi-
nees, or two pairs, were considered and
confirmed in this manner and con-
firmed by unanimous consent, again en
bloc.

How is it possible so many nominees,
to what is considered by some to be a
controversial agency, have received the
nearly unanimous support of this body
throughout the past 25 years? I suggest
the answer lies in the very statute that
created this Commission.

Chapter 14 of title 2 of the United
States Code governs Federal cam-
paigns. Section 437c establishes the
Federal Election Commission and pro-
vides for the appointment of Commis-
sioners. The statute provides for—and I
apologize for going through this labori-
ously, but it may help to understand
the background of all of this—the stat-
ute provides for the appointment by
the President, with the advice and con-
sent of the Senate, of six members to
the Commission. Further, the statute
provides that no more than three mem-
bers of the Commission be affiliated
with the same political party; and that
members shall serve for 6 years, with
the requirement that the initial six
members serve staggered terms, with
two members not affiliated with the
same political party being paired for
each of the staggered terms. These re-
quirements were adopted by the Con-
gress in the 1976 amendments to the
Federal Election Campaign Act.

The Supreme Court struck down the
original membership provision of this
act in the landmark case of Buckley v.
Valeo. The original provisions of the
1971 act provided that the six members
of the Commission be appointed by the
President, the President pro tempore of
the Senate, and the Speaker of the
House, with confirmation by a major-
ity of both Houses of Congress. The
Buckley Court struck that process
down.

What is obvious, however, is it has
always been the intent of Congress
that these nominees be appointed with
regard to their party affiliation. That
part has been quite clear.
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Moreover, these nominees are ap-
pointed and considered in pairs—one
Democratic nominee paired with a Re-
publican nominee —and that is how the
Committee on Rules and Administra-
tion has also traditionally considered
FEC nominees. The committee has
similarly paired their consideration so
that no hearings are held, nor are the
nominees reported, except in strict
pairs.

In recent history, the Rules Com-
mittee has reported pairs of nominees,
voting to report the pair en bloc to the
Senate as a full body. That is the case
with the two nominees before the Sen-
ate today. The Rules Committee held a
confirmation hearing in which both
nominees appeared, presented testi-
mony, and answered questions of mem-
bers of the committee. On March 8, the
committee, by a voice vote, reported
these nominations en bloc to the full
body. That is also why the over-
whelming majority of these FEC nomi-
nees have moved through the Senate
over the past 25 years by unanimous
consent, often, again, confirmed en
bloc.

The statute creates a presumption
that the views of each of the two major
political parties will be represented by
the three members of the Commission.
And the practice that has developed
that the leadership of the Congress,
both Republican and Democratic lead-
ership, communicate to the President
their preferences for the nominees.

Presidents have rejected these pref-
erences in the past. I noted that ear-
lier. This practice may be a holdover
from the original provisions in which
the President of the Senate and the
Speaker of the House actually chose
the nominees under the 1971 statute.
Now the recommendations are made to
the President, and the President makes
the nomination. He can reject the rec-
ommendations, which Presidents have.
Ronald Reagan rejected a nominee, and
I recall Jimmy Carter also. Others may
have a better recollection historically
of that.

This practice may be a holdover from
the original provisions in which the
President pro tempore of the Senate
and the Speaker of the House actually
chose the nominees. Or it may reflect
the reality that such nominees, be-
cause they are intended to reflect the
relative views of the political parties,
must be confirmed by members of
those parties in the Senate. In either
event, these nominees are accepted as
somewhat partisan in their views and
consequently are paired in their con-
sideration.

So why does the Senate find itself in
the somewhat unusual position of tak-
ing the time of the body to fully debate
and conduct rollcall votes on these
nominees? Not surprisingly, each of
these nominees is very closely associ-
ated with the majority views of their
party on issues of campaign finance re-
form. Commissioner McDonald has
been a member of the FEC since 1982.
He is currently Vice Chairman of the
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Commission. He has been reaffirmed to
a seat on the Commission twice since
his original appointment. During his
tenure, he served as Chairman of the
Commission three times, and as Vice
Chairman four times.

Professor Bradley Smith is a distin-
guished professor of law at Capital Uni-
versity Law School in Columbus, OH.
He is the author of numerous scholarly
articles on campaign finance and his
views are well-published and widely
known on this subject matter.

In testimony before the Rules Com-
mittee, Mr. Smith acknowledged that,
notwithstanding the decision of the Su-
preme Court in Buckley and the long
line of cases that follow, he happens to
believe the first amendment should be
read to prohibit restrictions on cam-
paign contributions.

Mr. Smith has similarly argued that
Congress needs to reverse course and
loosen campaign finance regulations.
He has argued that contrary to the be-
lief of a majority in Congress, and a
majority of the American people, that
there is too much money in politics
today, Mr. Smith argues that money
increases speech and therefore we need
more speech—and more money, I argue,
from his point of view—in our cam-
paigns. He also argues that campaigns
funded by small donors are not more
democratic and that, in fact, large do-
nors are healthier for the system. Mr.
Smith has also argued that the percep-
tion that money buys elections is in-
correct and that rather than cor-
rupting the system, limiting money
corrupts the system by entrenching the
status quo, favoring wealthy individ-
uals, and making the electoral process
less responsive to public opinion.

Let me categorically state for the
record that I could not disagree more
with Mr. Smith’s positions and his
writings when it comes to campaign fi-
nance. It is clear to me that money
plays far too great a role in campaigns
today. I could not disagree more that
limits on contributions are not only
constitutional but necessary for our
form of democracy to survive.

There is no doubt in my mind that
money corrupts, or has the appearance
of corrupting our system, and this per-
ception threatens to undermine our
electoral system and jeopardize the
confidence in our form of democracy.

I could not disagree more with Mr.
Smith’s conclusion that Congress needs
to reverse course and loosen campaign
finance regulations. It is past time for
this Congress to pass comprehensive
campaign finance reform, which I have
consistently supported and will con-
tinue to support.

That is what the debate in the Sen-
ate is about today—whether or not this
Congress will act on the will of the peo-
ple and bring this system of campaign
finance loopholes and the money chase
to a close. My support for such action
could not be more clear.

Notwithstanding my strong disagree-
ment with his views, I am not going to
oppose this nomination of Mr. Smith
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for the following reasons: Tradition-
ally, there is a heightened level of def-
erence given to the President’s nomi-
nees, particularly when the position is
designated to be filled by one party.
That is particularly the case with
nominees to the FEC, who by statute
are to be the representatives of their
political parties on that commission.
Moreover, in performing our constitu-
tional responsibility to provide advice
and consent to the President’s nomina-
tions, the Senate should determine
whether a nominee is qualified to hold
the office to which he or she has been
nominated.

Mr. President, it is clear to me that
Mr. Smith is qualified to hold this of-
fice. He is clearly intellectually quali-
fied for the position. He is a recognized,
although controversial, scholar on
election law and the Constitution. He
is bright, articulate, and anxious to
serve. Again, I could not disagree with
him more, but to say he is not qualified
to serve is not to have spent time read-
ing his writings or listening to him.
You can disagree with him—and I do
vehemently—but he is certainly quali-
fied to sit on the FEC. Most impor-
tantly, he has appeared before the Sen-
ate Rules Committee and testified
under oath that if confirmed, he will
uphold the Constitution of the United
States and the election laws of the
land.

During Rules Committee consider-
ation of this nominee, I asked Mr.
Smith if, notwithstanding his personal
views, was he prepared to enforce the
election laws founded on the congres-
sional belief that political contribu-
tions can corrupt elections and need to
be limited, as allowed by law and the
Constitution. Mr. Smith responded
that he would ‘‘proudly and without
reservations’ take that oath of office.

Finally, this Senate, and the Rules
Committee in particular, have an obli-
gation, in my view, to fill vacancies on
the Federal Election Commission. Oth-
erwise, we face gridlock and inaction
by our agencies. The FEC is simply far
too important, in my view, to be ham-
strung by refusing to confirm a con-
troversial but otherwise well-qualified
nominee.

My vote in favor of this nomination
should not be read as an endorsement
of his views. Nothing could be further
from the truth. It is an endorsement of
the process that allows our political
parties to choose nominees who hold
views consistent with their own. I re-
gret that the majority party here—at
least a majority of the majority
party—embraces the views they do, and
nobody holds them more strongly than
my friend and colleague from Ken-
tucky. I think he is dead wrong in his
views on these issues, but he represents
the views of the majority party on this
issue. They have made a choice that
Bradley Smith reflects their views well
on this issue. Therefore, they have the
right, in my view, to have him con-
firmed to the seat, assuming that he is
otherwise qualified to sit on the Com-
mission. I would not vote for him if it
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were strictly a case of endorsing his
views as opposed to mine. But the FEC
has never been a body where that has
been a litmus test applied to Presi-
dential nominees.

Whether or not this nominee is con-
firmed will not determine the real
issue for Congress—and that is whether
we will pass meaningful campaign fi-
nance reform laws to restore the
public’s faith in our elected system of
Government.

The fundamental problem we face is
not whether Bradley Smith is on the
FEC, but whether or not this body, be-
fore we adjourn this Congress, is ever
going to address the fundamental cam-
paign laws that some of us would like
to see modified, including the McCain-
Feingold legislation, which has been
before this body in the past.

It is time, in my view, to confirm
these nominees to ensure that this
agency has a full complement of dedi-
cated, talented Commissioners sworn
to uphold the laws on the books.

It is time to get on with the work of
the Senate to reform our campaign fi-
nance laws and give the FEC the re-
sources it needs —both financially and
statutorily—to restore the public’s
confidence in our electoral system.

I yield the floor at this time.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ken-
tucky.

Mr. MCCONNELL. Mr. President, let
me say briefly to the ranking member
of the Rules Committee, I listened
carefully to his statement. I thank him
very much for respecting the process
by which we have selected our nomi-
nees for the Federal Election Commis-
sion. He made it clear that, had the
choice been his, he would not have
picked Professor Smith. I will make it
clear a little later that had the choice
been mine, I would not have picked
Commissioner McDonald. This is the
way the FEC is supposed to work. I
thank my colleague for honoring that
tradition.

The PRESIDING OFFICER. Under
the previous order, the Senate is to re-
cess at 12:30.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that I be recog-
nized at that point to use such time as
I am allotted.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate will now
stand in recess until the hour of 2:15
p.m.

Thereupon, at 12:49 p.m., the Senate
recessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
INHOFE).
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NOMINATION OF BRADLEY A.
SMITH, OF OHIO, TO BE A MEM-
BER OF THE FEDERAL ELECTION
COMMISSION—Continued

The PRESIDING OFFICER. Under
the previous order, the distinguished
Senator from Wisconsin is recognized.

Mr. FEINGOLD. Thank you, Mr.
President.

Today we are debating a nomination
that may be just as important to the
cause of campaign finance reform as
any bill that has been considered by
the Senate in recent years. Tomorrow’s
vote on the nomination of Brad Smith
may be just as significant for campaign
finance reform as any of the votes we
had on those bills.

The issue here is the nomination of
Brad Smith to a 6-year term on the
Federal Election Commission, and I op-
pose that nomination.

Like other speakers, I take note of
the photograph of Brad Smith’s family
shown today on the floor only to make
a point that this nomination is cer-
tainly not analogous to treatment that
has been given to judicial appoint-
ments, where we have had to wait for
years and years for a confirmation
vote. Mr. Smith was just nominated a
couple of months ago. So this has not
been a long drawn out delay of his
nomination that would do harm to
him, his family, or anybody else. In
fact, I rejected that kind of approach
to his nomination because, as far as I
know, Professor Smith is a perfectly
reasonable man in terms of his integ-
rity and his academic ability and the
like. He deserved a vote on the floor
and he is going to get it, a lot faster

than many judicial nominees that
President has sent to us.
The problem is that Professor

Smith’s views on Federal election laws
as expressed in Law Review articles,
interviews, op-eds, and speeches over
the past half decade are startling. He
should not be on the regulatory body
charged with enforcing and inter-
preting those laws.

So when words are used on the floor
such as ‘‘vilification,” or questioning
his integrity, or any other excuse not
to get to the real issue, I have to
strongly object. This debate is simply
on the merits of what Professor
Smith’s views are of what the election
laws are or should be.

Over the course of the debate—and I
note that a number of my colleagues
will be joining me on the floor to set
out the case against Professor Smith—
we will explain, and I hope convince,
our colleagues and the public that this
nomination has to be defeated.

Let me again make it clear, because
I think there was some attempt to sug-
gest the opposite, that I hold no per-
sonal animus towards Professor Smith.
It is not a matter of personality. I am
sure he is a good person. I do not ques-
tion his right to criticize the laws from
his outside perch as a law professor and
commentator. But his views on the
very laws he will be called upon to en-
force give rise to grave doubt as to
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whether he can carry out the respon-
sibilities of a Commissioner on the
FEC. It just isn’t possible for us to ig-
nore the views he has repeatedly and
stridently expressed simply because he
now says he will faithfully execute the
laws if he is confirmed.

We would not accept, nor should we
accept, such disclaimers from individ-
uals nominated to head other agencies
of government. Sometimes a cliche is
the best way to express an idea. Pro-
fessor Smith on the FEC would really
be the classic case of the fox guarding
the hen house.

Let me illustrate this by pointing
out the views of Bradley Smith that
caused me and many others who care
about campaign finance reform to have
a lot of concern about his being on the
FEC.

Professor Smith has been a prolific
scholar on the first amendment and the
Federal election laws, so there is a rich
written record to review. Let’s start
with one of his most bold statements.
In a 1997 opinion in the Wall Street
Journal, Professor Smith wrote the fol-
lowing:

When a law is in need of continual revision
to close a series of ever changing ‘‘loop-
holes,” it is probably the law and not the
people that is in error. The most sensible re-
form is a simple one: repeal of the Federal
Elections Campaign Act.

That is right. The man who we may
be about to confirm for a seat on the
Federal Election Commission believes
the very laws he is supposed to enforce
should be repealed. Thomas Jefferson
said we should have a revolution in
this country every 20 years. He be-
lieved laws should constantly be re-
vised and revisited to make sure they
are responsive to the needs of citizens
at any given time. Yet Professor Smith
sees the need for closing a loophole in
the Federal elections laws as evidence
that the whole system, the whole idea
of campaign finance reform laws,
should be completely scrapped. In
other words, what would be the purpose
of the Federal Elections Commission
under his view of the world?

A majority of both the House and the
Senate have voted to close the loophole
in the law known as soft money. We
know that loophole is undermining
public confidence in our elections and
our legislative process. We have seen
that loophole grow until it threatens
to swallow the entire system. Many
Members think it already has. A ma-
jority of the Congress wants to fix that
problem. We are willing to legislate to
improve an imperfect system. But Brad
Smith wants to junk the system en-
tirely and let the big money flow, with-
out limit.

So what are we doing? We are about
to put somebody with that view on the
body charged with enforcing laws we

pass. I don’t think this makes any
sense.
Another statement by Professor

Smith that I think should give us
pause, in a policy paper published by
the Cato Institute, for whom Professor
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Smith has written extensively, he says
the following:

The Federal Election Campaign Act and its
various State counterparts are profoundly
undemocratic and profoundly at odds with
the First Amendment.

Of course, this is consistent with his
views that the Federal Election Cam-
paign Act should be repealed. The FEC
has loopholes and doesn’t work. Not
only that, it is profoundly undemo-
cratic and profoundly at odds with the
first amendment.

How can a member of the FEC, how
can Brad Smith, reconcile those views
with his new position as one of six indi-
viduals responsible for enforcing and
implementing the statute and any fu-
ture reforms that Congress may pass?
He has shown such extreme disdain in
his writings and public statements for
the very law he would be charged to en-
force that I just don’t think he should
be entrusted with this important re-
sponsibility.

Let me repeat, this nominee says
that the Federal Election Campaign
Act is profoundly undemocratic and
profoundly at odds with the first
amendment. Every bit of it. I am sure
this body doesn’t agree. Is it pro-
foundly undemocratic to believe that
the tobacco companies, the pharma-
ceutical companies, and the trial law-
yers shouldn’t be pouring money into
campaigns through the parties, while
they seek to influence legislation that
affects their bottom lines? Is it pro-
foundly undemocratic to believe that
$20,000 per year is enough for a wealthy
person to be able to contribute to a po-
litical party? Is it profoundly undemo-
cratic to argue that the spending of
outside groups to attack candidates
should be reported? That the public has
a right to know the identities and fi-
nancial backers of groups that run vi-
cious, negative ads against candidates
just weeks before an election?

I, for one, take great pride in being a
strong defender of the first amend-
ment. I wouldn’t vote for a bill that
was ‘‘profoundly at odds with the first
amendment,” and I don’t think my col-
leagues, who form a majority of the
Senate in support of campaign finance
reform, would either. But we are being
asked to confirm to a seat on the body
that will implement these laws some-
one who views these laws and our views
as totally illegitimate.

Professor Smith does believe, appar-
ently, that disclosure is a good thing,
but that is all the regulation he wants
to see in our elections.

In another article, Professor Smith
writes: I do think that Buckley is prob-
ably wrong in allowing contribution
limits. He believes and he reaffirmed
this belief in the hearings on his nomi-
nation held by the Rules Committee
that contribution limits are unconsti-
tutional. Professor Smith’s view, as
quoted by the Columbus Dispatch, is
that people should be allowed to spend
whatever they want on politics. What-
ever they want. He thinks there is no
problem with unlimited contributions,
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none. Congress need not concern itself
with that issue at all, apparently. In an
interview at MSNBC he said: I think
we should deregulate and just let it go.
That is how our politics was run for
over 100 years.

Think about what this is. We are ask-
ing somebody to enforce our election
laws who says, literally, ‘‘just let it
g0.” That is some enforcement. Pro-
fessor Smith would have us go back to
the late 19th century before Theodore
Roosevelt pushed through the 1907 Till-
man Act and prohibits corporate con-
tributions to Federal elections.

The limits on contributions from in-
dividuals to candidates—the very core
of the campaign finance law that the
Supreme Court upheld in Buckley v.
Valeo and again in Nixon v. Shrink
Missouri Government PAC—Brad
Smith would junk these provisions
along with the very statute that cre-
ated the FEC, the body on which he
now seeks to serve.

Professor Smith thinks that con-
tribution limits are expendable be-
cause, in his view, the concerns about
corruption are just overblown.

Let’s look at what Mr. Smith has to
say about that: He wrote in a 1997 law
review article:

Whatever the particulars of reform pro-
posals, it is increasingly clear that reformers
have overstated the government interest in
the anticorruption rationale. Money’s al-
leged corrupting influence are far from prov-
en.

Well it just so happens, Mr. Presi-
dent, that the U.S. Supreme Court
doesn’t agree. Just a few months ago,
the Supreme Court issued a ringing re-
affirmation of the core holding of the
Buckley decision that forms the basis
for the reform effort. The Court once
again held that Congress has the con-
stitutional power to limit contribu-
tions to political campaigns in order to
protect the integrity of the political
process from corruption or the appear-
ance of corruption. In upholding con-
tribution limits imposed by the Mis-
souri Legislature, Justice Souter wrote
for the Court:

[T]here is little reason to doubt that some-
times large contributions will work actual
corruption of our political system, and no
reason to question the existence of a cor-
responding suspicion among voters.

Mr. Smith thinks the dangers of cor-
ruption are overblown. The Supreme
Court says they are obvious. Professor
Smith’s disdain for campaign finance
reform is so great that he won’t even
admit the most basic fact about our po-
litical life. That at some point, in some
amount, contributions can corrupt. Or
at least they look like they corrupt,
which the Supreme Court recognized is
just as good a reason to limit contribu-
tions to politicians. The appearance of
corruption, Mr. President. We all know
it’s there. We hear it from our con-
stituents regularly. We see it in the
press, we hear about it on the news.
But Brad Smith says the corrupting ef-
fect of money on the legislative process
is far from proven.
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Back home if I said that at any town
meeting that is a laugh line. Ameri-
cans scoff at the notion that big money
is not corrupting our system.

The Supreme Court held, and by the
way, this wasn’t a narrowly divided Su-
preme Court decision in the Shrink
Missouri case. This was a 6-3 decision,
with a majority containing four Jus-
tices appointed by Republican Presi-
dents including Chief Justice
Rehnquist. The Supreme Court held as
follows:

Buckley demonstrates that the dangers or
large, corrupt contributions and the sus-
picion that large contributions are corrupt
are neither novel nor implausible. The opin-
ion noted that the deeply disturbing exam-
ples surfacing after the 1972 election dem-
onstrate that the problem of corruption is
not an illusory one.

“The problem of corruption is not an
illusory omne,” said the Court. The Su-
preme Court got it 25 years ago. Brad
Smith still doesn’t believe it. Professor
Smith says: ‘“Money’s alleged cor-
rupting influence are far from proven.”’
That’s what this debate is all about,
Mr. President. If someone can’t even
see the danger in unlimited contribu-
tions, how can he adequately fulfill his
duties as an FEC commissioner?

The campaign finance laws are not
undemocratic. They are not unconsti-
tutional. They are essential to the
functioning of our democratic process
and to the faith of the people in their
government. As the Supreme Court
said in the Shrink Missouri case:

Leave the perception of impropriety unan-
swered, and the cynical assumption that
large donors call the tune could jeopardize
the willingness of voters to take part in
democratic governance. Democracy works
‘only if the people have faith in those who
govern, and that faith is bound to be shat-
tered when high officials and their ap-
pointees engage in activities which arouse
suspicions of malfeasance and corruption.

Now, in the wake of that clear dec-
laration by the Court, how can Bradley
Smith continue to rationalize the gut-
ting of the Federal Election Campaign
Act? And how can we allow him the
chance to carry it out as a member of
the FEC?

We need FEC Commissioners who un-
derstand and accept the simple and
basic precepts about the influence of
money on our political system that the
Court reemphasized in the Shrink Mis-
souri case. We need FEC Commis-
sioners who believe in the laws they
are sworn to uphold. We need FEC
Commissioners who will be vigilant for
efforts to evade the law, to avoid the
clear will of the Congress. We need FEC
Commissioners who will be alert to the
development of new and more clever
loopholes, tricks by candidates or par-
ties or advocacy groups to avoid con-
stitutionally wvalid limits on their ac-
tivities or requirements that they op-
erate in the light of day. We do not
need FEC Commissioners who have an
ideological agenda contrary to the core
rationale of the laws they must admin-
ister.

As any American who has been
watching ‘“The West Wing’’ in recent
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weeks knows, nominees to the FEC
come in pairs, one Democratic, one Re-
publican. And the members of the Com-
mission by tradition are suggested by
the congressional leadership to the
President. Now it would be a pipe
dream to think that the President
would actually nominate two Commis-
sioners at once who favor campaign fi-
nance reform, as has happened on TV.
No, for reality to imitate art to that
extent that would be too much to hope
for. But at least we shouldn’t put the
foremost academic critic of the elec-
tion laws on the Commission. Surely
the Republican leadership can suggest
another qualified individual for this
post who doesn’t believe the election
laws should be repealed.

We all know this nomination was
made as part of an agreement to get a
vote on the confirmation of another
presidential nominee last year. I am
sorry that the Senate’s great responsi-
bility to advise and consent to nomina-
tions has become a game of political
horse trading. In the end, I think the
country suffers when these Kkind of
games are played, but I know it goes
on, and I did not stand in the way of
this most recent agreement to bring
Mr. Smith to a vote as part of a larger
package of nominations. But we still
have a duty of advise and consent on
each nomination, and I ask my col-
leagues to take a very hard look at this
particular nomination and after doing
so I hope you come to the conclusion to
vote no.

The public is entitled to FEC Com-
missioners who they can be confident
will not work to gut the efforts of Con-
gress to provide fair and democratic
rules to govern our political cam-
paigns. The time has come for the Sen-
ate to say no. The nomination of Brad
Smith should not be approved.

I reserve the remainder of my time
and I yield the floor.

Mr. WELLSTONE. Mr. President, I
rise today to join my colleague, Sen-
ator FEINGOLD, and strongly oppose the
nomination of Bradley A. Smith to the
Federal Election Commission. Mr.
Smith has no confidence in federal
election law, indeed he believes it to be
“undemocratic”’ and ‘“‘unconstitu-
tional.” As a member of the FEC he
will have the opportunity to put those
views into practice and actually shape
election law through rulemaking. But
worst of all, Mr. Smith doesn’t just dis-
agree with the law, he disagrees with
the express purpose of the law—Ilim-
iting the corrupting influence of money
in politic. An FEC nominee who’s own
personal beliefs and philosophies are so
at odds with the purposes and author-
ity of the Federal Election Campaign
Act should be rejected by a pro-reform
Congress.

I oppose the Smith nomination not
only because his philosophies are anti-
thetical to present law, but because I
believe they are antithetical to broad
political participation, to lowering the
price of access to the legislative proc-
ess, restoring Americans faith in our
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system, and they are antithetical to
everything that is necessary for a func-
tioning democracy.

But before I make my case that the
Senate should reject this nomination,
let me say this. I have met Mr. Smith
and found him to be an earnest and
learned advocate of his point of view. I
have no reason to question Mr. Smith’s
honor or his intentions and even his
harshest critics do not make the claim
that Mr. Smith does not have a strong
technical understanding of the law. He
seems to be a good guy, so this is not
personal and I hope that he does not
take my criticisms personally. But I do
feel that given Mr. Smith’s views, he is
a poor fit for this job.

Mr. Smith is a very vocal and articu-
late critic of current election law—to
say nothing of the various reform pro-
posals introduced by members of this
body. In fact, Mr. Smith is widely re-
garded as one of the foremost critics of
the current campaign finance system.
He has written numerous articles on
the subject, he has frequently appeared
before Congressional Committees, sat
on panels and has appeared on tele-
vision. Throughout the body of his
writings and public appearances he has
been consistent: He believes the Fed-
eral Election Campaign Act is unwork-
able, unconstitutional, and undemo-
cratic.

Mr Smith takes the argument one
step further: he is an aggressive pro-
ponent of near complete deregulation
of the campaign finance system and be-
lieves that nearly any attempts to reg-
ulate the relationship between money
and elections is folly. For example, in a
1997 Georgetown Law review article
Mr. Smith states quote:

I have previously argued at length that
campaign finance regulation generally
makes for bad public policy. Campaign fi-
nance regulation tends to reduce the flow of
information to the public, to favor select
elites, to hinder grass roots political activ-
ity, to favor special interests, to promote in-
fluence peddling, and to entrench incum-
bents in office.

I don’t want to belabor this point.
Other colleagues are speaking to this
issue and in all honesty it’s the least of
my objections to the nomination. But
in all I would simply say this to my
colleagues: I cannot remember a time
when this body confirmed a nominee—
for any executive position—who’s own
views were so completely at odds with
the law he was meant to uphold. Mr.
Smith claims that his own strong opin-
ions notwithstanding he can and will
enforce the law. Still, I don’t see how
he can be true to both the law and his
convictions. He will be responsible for
administering a law that in his view
that pose a threat to ‘‘political lib-
erty.” He will be appointed to perpet-
uate a system that he feels was made
“more corrupt and unequal’ by the
Federal Elections Campaign Act.
Speaking for myself, I would not want
to be charged with enforcing a law that
is antithetical to everything I know
about politics, democracy, and good
government—as Smith feels about cur-
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rent law. But the Senate is being asked
to confirm a nominee with just that
perspective.

If the FEC were simply an empty ves-
sel, mindlessly executing the will of
the Congress as stated in the Federal
Election Campaign Act, Mr. Smith’s
extreme views would be trouble
enough. But that isn’t how the system
works. And, in fact, the FEC has con-
siderable leeway in interpreting FECA
when it issues rules. The following are
three examples of how a person with
Smith’s attitudes about the law could
do a lot of damage to the integrity of
the system of regulations that govern
election spending:

No. 1. Redefining ‘‘coordination”—
Under current law, contributions to
candidates are limited, but inde-
pendent spending is unlimited. In order
to avoid evasion of the contribution
limits, the law specifies that any
spending that is done in coordination
with a candidate counts as a contribu-
tion to the campaign. However, the
FEC currently is considering a pro-
posed rulemaking that would define
‘‘coordination’ so narrowly as to make
it meaningless. Under the proposed
rule, there would be no coordination
unless the FEC could prove that a can-
didate specifically requested an ex-
penditure, actually exercised control
over the expenditure, or reached an ac-
tual agreement with the candidate con-
cerning the expenditure. This rule-
making, if approved, would open a mas-
sive loophole that would enable a
spender to maintain high level con-
tacts with a campaign and still claim
to be acting independently. This is a
prime example of how a Commissioner
can eviscerate the law while claiming
to enforce it.

No. 2. Neglecting to close the ‘‘soft
money’”’ loophole—Soft money—which
the Senate has spent years trying to
ban—was basically ‘‘created” by an
FEC interpretation of the law. Re-
cently, a complaint filed by five mem-
bers of Congress and a separate com-
plaint filed by President Clinton have
urged the FEC to close the ‘‘soft
money’’ loophole administratively. The
FEC’s Office of General Counsel has
submitted a notice of proposed rule-
making which outlines the steps that
the Commission can take to close the
“‘soft money’’ loophole if it so chooses.
Brad Smith’s view that it is unconsti-
tutional to prohibit ‘‘soft money”’
makes it likely that he would reject a
recommendation from the General
Counsel to close the ‘‘soft money”’
loophole.

No. 3. Regulation of election-related
activity over the internet—The FEC is
currently considering the whole range
of issues raised by the use of the inter-
net to conduct political activity. This
is a largely uncharted area, and the
current and future FEC Commissioners
will play an important role in deter-
mining how internet communications
will be treated under the law. Brad
Smith’s view that the federal govern-
ment should scrap all of its campaign
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finance reform efforts can be expected
to strongly color his policy judgment
about what regulations the FEC ulti-
mately should issue in this area of the
law.

I want my colleagues to be clear on
this point: This nominee is no empty
vessel. He will have the opportunity to
actually shape election law through
rulemaking—colleagues shouldn’t kid
themselves that FEC commissioners
can just ‘‘follow the law’ and that
their personal biases don’t matter. An
anti-campaign finance law Commis-
sion, can promote anti-campaign fi-
nance law rules.

Mr. President, I do want to take
some time to get to the heart of my ob-
jection to the Smith nomination: He
doesn’t just disagree with the law, he
disagrees with the express purpose of
the law. The express purpose of the
Federal Election Campaign Act is to
limit the disproportionate influence of
wealthy individuals and special inter-
est groups on the outcome of federal
elections; regulate spending in cam-
paigns for federal office; and deter
abuses by mandating public disclosure
of campaign finances. Mr. Smith
doesn’t just quibble with how the law
achieves those goals, he disagrees with
those goals completely! Mr. Smith be-
lieves that money—regardless of how
much or where it comes from—has no
corrupting or disenfranchising influ-
ence on elections.

For example lets look at what Smith
wrote on the effect of money on how
the Congress conducts its business, on
what gets considered and what doesn’t,
on who has power and who does not.
This is from ‘““The Sirens’ Song: Cam-
paign Finance Regulation and the First
Amendment.” Smith argues:

If campaign contributions have any mean-
ingful effect on legislative voting behavior,
it appears to be on a limited number of votes
that are generally related to technical issues
arousing little public interest. On such
issues, prior contributions may provide the
contributor with access to the legislator of
legislative staff. The contributor may then
be able to shape legislation to the extent
that such efforts are not incompatible with
the dominant legislative motives of ide-
ology, party affiliation and agenda, and con-
stituent views. Whether the influence of
campaign contributions on these limited
issues is good or bad depends on one’s views
of the legislation. The exclusion of knowl-
edgeable contributors from the legislative
process can just as easily lead to poor legis-
lation with unintended consequences as their
inclusion. But in any case, it must be
stressed that such votes are few.

Let me explain what I find so chilling
about this statement. It would be one
thing if Mr. Smith argued that money
had no effect on policy. That regardless
of the endless anecdotes and personal
testimonials of members of Congress
past and present, that having lots of
money on your side buys you no extra
influence in Congress. Some members
of this body take that position. I think
it’s wrong, I think it’s naive, I think
the American people see through it. In
other words, it would be bad enough if
that was Smith’s view. But isn’t. He as-
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serts that money plays a role but only
on ‘‘technical issues that arouse little
public interest’’—but worse, doesn’t
seem to be concerned about it!

It does not appear to matter to Brad
Smith that money affects the process
on those issues that outside of the pub-
lic attention! Well with all due respect,
most of what we do takes place below
the surface here! We pass bills with
scores of obscure provisions, hundred of
pages long. No one knows what they all
do, we can’t know. We vote on them
without knowing. It is there that the
system is most ripe for abuse, where
the greatest potential exists for those
with the money, the clout, the access
to game the system, but Mr. Smith
isn’t much worried about it.

I agree with Smith that it is the
small, stealth provisions which are
most likely to appear or disappear be-
cause of money. But where I strongly
disagree with Smith is that I believe
that this is a problem. It should be ab-
errational, not typical. I think it’s out-
rageous that because a person is in a
position to donate $200,000 to the NRSC
or the DSCC that person is in a posi-
tion to dictate policy—regardless of
how obscure. I think it’s wrong that a
line in a bill can be bought and paid for
with a campaign contribution. I think
it’s wrong that a patent extension or
favorable tariff treatment is up for
sale. Because the matters are obscure,
they are even more ripe for abuse. I
won’t speak for my colleagues, but I'd
like the Commissioners on the FEC to
be concerned with these abuses.

For example, I point my colleagues
to an excellent article in the February
7 issue of Time magazine entitled ‘“‘How
to Become a Top Banana’® by Donald
Barlett and James Steele. This article
details how it came to pass that the
U.S. government imposed 100% tariffs
on obscure European imports in an on-
going attempt to force the European
Union to allow market access for
Chiquita Bananas. As the article notes,
the U.S. Trade Representative imposed
tariff rates on products essential to the
economic health of several U.S. small
businesses to promote the interests of
a firm who does not even grow its ba-
nanas in the United States. As it turns
out, campaign contributions may have
played a big role. The article con-
cludes:

So what does the battlefield look like as
the Great Banana War’s tariffs approach
their first anniversary? Well, the operators
of some small businesses, like Reinert, are
limping along from month to month. Other
small-business people are filing fraudulent
Customs documents to escape payment.
Other businesses are doing just fine because
their suppliers in Europe agreed to pick up
the tariff or it applies to just a small per-
centage of the goods they sell. In Europe as
in America, small businesses have been
harmed by the U.S. tariffs. Larger companies
have been mostly unaffected. And the Euro-
pean Union has kept in place its system of
quotas and licenses to limit Chiquita ba-
nanas. Who, then, is the winner in this war?

That’s easy. It’s the President, many mem-
bers of Congress and the Democratic and Re-
publican parties—all of whom have milked
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the war for millions of dollars in campaign
contributions—along with the lobbyists who
abetted the process. A final note. While
Lindner (owner of Chiquita banana) had
many areas of political interest beyond his
battle with the European Union, a partial ac-
counting of the flow of his dollars during the
Great Banana War—as measured by con-
tributions of $1,000 or more—as well as lob-
bying expenditures on the war, shows: Re-
publicans—$4.2 million, Democrats—$1.4 mil-
lion Washington lobbyists—$1.5 million.

Just look at the bankruptcy bills
passed by the House and the Senate.
I’'m told Committee staff refer to the
provisions based on which industry
“paid” for them. This provision is for
the credit card companies, this one for
the real estate industry, and so on it
goes. As the Wall Street Journal noted
on April 20 in an article entitled
“Bankruptcy Reform Pits Industries
Against Each Other’’:

Lawmakers like to portray the battle over
bankruptcy reform as a clash of principles:
stopping debtors from shirking their obliga-
tions or creditors from fleecing the needy.
But in the back rooms of Capital Hill, the
nature of the fight changes. Industry lobby-
ists, many ostensibly allied in favor of bank-
ruptcy overhaul legislation, vie to carve out
as many favors for their clients as possible
at the expense other business groups. These
contests pit auto companies against credit
card issuers, retailers against Realtors and
the Delaware bar against lawyers from the
rest of the U.S.

Again, the major political parties
seem to be the major winners in all of
this (well, aside from the lenders)—and
certainly not low and moderate income
debtors. Contributions from the lend-
ing industry to both parties since 1997
tops $20 million.

But that doesn’t much concern Mr.
Smith, the man who would be in charge
of enforcing our campaign finance
laws.

Smith even argues even more explic-
itly that tying legislation to campaign
contributions is not necessarily a bad
thing. Or at least that being attentive
to campaign contribution will make
politicians more attentive to the pub-
lic. He argues in ‘“A Most Uncommon
Cause’’:

What reformers mean by corruption is that
legislators react to the wishes of certain con-
stituents, or what, in other circumstances,
might be called ‘responsiveness.” The reform-
ist position is that legislators shape their
votes and other activities based on campaign
contributions. They call this corruption.
Money dominates the policy making process,
they argue, unfairly frustrating the popular
will. . . . For one this, it is proper, to some
extent, for a legislator to vote in ways that
will please constituents, which may, from
the legislators viewpoint, have the beneficial
effect of making those constituents more
likely to donate to the legislators re-election
campaign.”’

But who does it make them more at-
tentive to? The wealthy, the heavier
hitters, the tiny proportion of the pop-
ulation who can make substantial con-
tributions to candidates. Again, the
fact that Smith admits this is the case
is not surprising. Many critics of pri-
vate money in politics draw the same
conclusion. What colleagues should
find outrageous is that Smith, again,
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sees nothing wrong with this relation-
ship.

It is the money in politics which has
stripped away from many Americans
the capacity to have one’s vote weigh
as much as the person in the next poll-
ing booth, to have a vote in the South
Central, LA to be worth as much as a
vote in Beverly Hills. The vote is un-
dermined by the dollar. The vote may
be equally distributed, but dollars are
not. As long as elections are privately
financed, those who can afford to give
more will always have a leg up—in sup-
porting candidates, in running for of-
fice themselves, and in gaining access
and influence with those who get elect-
ed. We all know this is the way it
works. And the American people know
it, too.

Bizarrely, though, Smith argues that
wealth, and therefore the ability to af-
fect elections is distributed equitably
enough through out our society that
the inordinate influence of money is
not inordinately concentrated among a
small subset of the population. In a
1997 piece entitled ‘‘Money Talks:
Speech, Equality, and Campaign Fi-
nance’ Smith states:

Very few citizens have the talent, physical
and personal attributes, luck of time and
place, or wealth to influence political affairs
substantially. Thus a relatively small num-
ber of individuals will always have political
influence far exceeding that of their neigh-
bors. However, to the extent that wealth
(however that might be defined) than there
are citizens capable of running a political
campaign, producing quality political adver-
tising, writing newspaper editorials, coach-
ing voice, and so on. In other words, it may
be true that more people are ‘‘good looking”’
than rich, it may be true that more people
are ‘‘educated’ than rich. However, the num-
ber of people capable of meaningful non-
monetary contributions to a political cam-
paign—that is the type of contribution that
will give the individual some extra say in
policy-making—is much smaller than the
group of monied people.

I frankly think this argument is ri-
diculous and insulting. It suggests that
if you’re not a $500 an hour consultant
telling the candidate to wear earth
tones, if you’re not a big name pollster
you can’t make a meaningful nonmone-
tary contribution to a political cam-
paign. No one who has actually run for
office would hold this view. Taken to a
logical extreme its effect would be to
limit participation by those other than
the monied elite—the hundred of folks
who volunteer at a phone bank, put up
yard signs, or write letters to the edi-
tor. My point is that almost everyone
has something to offer regardless of
how wealthy they are.

But there is a larger point here; the
fact that Brad Smith believes that
there are more people in America capa-
ble of donating $1000 than there are
people who can take a few afternoons
to lick envelopes. I'm not sure where
Smith comes by this view but it obvi-
ously falls on its face.

Of course, it does explain where
Smith is coming from. I mean, if you
believe that money is speech and that
campaign contributions profoundly im-
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pacts the legislative process, you are
one of two things: You are either a de-
fender of a political oligarchy of the
wealthy and well-heeled or you believe
that this money, this power, is distrib-
uted equally throughout society. To be
fair to Smith, he genuinely seems to
hold the latter view. But while this
might be a less cynical reason to be
comfortable with money influencing
politics, he’s still flat out wrong. In
fact, he has it completely backward.

The picture of those who contribute
the vast majority of money to can-
didates under the current contribution
limits does not look like America, it is
overwhelmingly white, male, and
wealthy. A study conducted of donors
in the ‘96 election found the following
characteristics of such donors: 95 per-
cent were white, 80 percent were male,
50 percent were over 60 years of age and
81 percent had annual incomes of over
$100,000. The population at large in the
United States had the following char-
acteristics at that time: 17 percent was
non-white, 51 percent were women, 12.8
percent were over 60, and only 4.8 per-
cent had incomes over $100,000.

For example, the organization Public
Campaign found that during the 1996
elections, just one zip code—10021, in
New York City—contributed $9.3 mil-
lion. There are only 107,000 people in
that exclusive slice of Manhattan real
estate and the vast majority (91 per-
cent) are white. On the other side of
the lop-sided equation are 9.5 million
residents of the 483 U.S. communities
that are more than 90 percent people of
color. They gave $5.5 million. Are these
groups equal before the law?

Additionally, Only a spectacularly
small portion of U.S. citizens con-
tribute more than $200 to political
campaigns. In the first half of 1999:

Only 4 out of every 10,000 Americans
(.037%) has made a contribution greater than
$200.

As of June 30, 1999 only .022% of all Ameri-
cans had given $1000 to a presidential can-
didate.

In the ‘98 election, .06% of all Americans
gave $1000, or 1 in 5000.

So again, Smith has the argument
precisely backward, because so few can
effectively participate through cam-
paign contributions it is inherently un-
equal means of political participation.
The fact that a few actors—big cor-
porations, Unions, the truly wealthy—
have mnearly limitless funds to pour
into races exacerbates the disparity be-
tween the average citizen and the
monied citizen. But other means of po-
litical participation are inherently
limited—no matter who you are, there
are still no more than 24 hours in a day
or seven days in a week—do no one has
that much of an advantage.

But Smith goes further than simply
arguing that campaign contributions
can buy legislative favors, he argues in
“Money Talks’ that money is speech—
not in the sense that it buys speech or
allows for getting out the candidates
message—but in the sense that making
a campaign contribution is an act of
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symbolic, political speech in of itself.
This argument, I should point out to
colleagues, goes way beyond the Su-
preme Court’s linkage between speech
and money in Buckley. Smith argues:

The Court’s rationale that contribution
limits only ‘‘marginally’’ burden First
amendment rights is suspect on its own and
at odds with the traditional First Amend-
ment right of association. The Court was
correct that the size of a contribution does
not express the underlying basis of support,
but wrong when it held that it involved ‘‘lit-
tle direct restraint on political communica-
tion.” Is not a substantially different mes-
sage communicated when a local merchant
pledges $10,000 to one charity (or political
campaign) and just $256 to another? In such
an instance, is it not the size of the dona-
tion, rather than the act of donating, that
sends the strongest message to the commu-
nity? It is true that the basis of support for
the cause (or candidate) remains vague, yet
the message in each gift is substantially dif-
ferent.

Combined with the fact that only a
tiny percentage of voting citizens are
making large hard money contribu-
tions (much less truly massive soft
money contributions) Smith is advo-
cating for a system where much polit-
ical speech is effectively closed to most
Americans because they can’t muster
the means to make a send a loud ‘‘mes-
sage.”’

If money equals speech, we can clear-
ly see who we are letting do all the
talking—or at least those are the folks
that we’re listening to. The hopes,
dreams, concerns, and problems of the
vast majority of the American people
are going unheard because the bullhorn
of the $1,000 contribution drowns them
out. Why would be want to make that
bullhorn bigger and louder? Why would
we want to give greater access and
more control to those who already
have it locked up? But that is the di-
rection that this FEC nominee would
see us go in.

Like Smith, I too am a critic of our
mechanism for financing of elections.
This current system of funding con-
gressional campaigns is inherently
anti-democratic and unfair. It creates
untenable conflicts of interests and
screens out many good candidates. By
favoring the deep pockets of special in-
terest groups, it tilts the playing field
in a way that sidelines the vast major-
ity of Americans. But unlike Smith, I
support reforms that would expand po-
litical participation. Unlike Smith I
have no illusions that inequities in
wealth—in a system where wealth
rules—do not result in a distorted prod-
uct.

In 1966 in the case of Harper versus
Virginia State Board of Elections, the
Supreme Court struck down a poll tax
of $1.50 in Virginia state elections. The
Court stated in its decision that, quote,
the ‘‘State violates the Equal Protec-
tion Clause of the Fourteenth Amend-
ment whenever it makes the affluence
of the voter or payment of any fee an
electoral standard. Voter qualifica-
tions have no relation to wealth.”

In 1972 in Bullock versus Carter, the
Court again faced the issue of wealth in
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the electoral process and again stated
that such a barrier was unconstitu-
tional. This time, the question con-
cerned a system of high filing fees that
the state of Texas required candidates
to pay, in order to appear on the pri-
mary ballot. The fees ranged from $150
to $8,900.

The Court invalidated the system on
Equal Protection grounds. It found
that, with the high filing fees, quote:
‘“‘potential office seekers lacking both
personal wealth and affluent backers
are in every practical sense precluded
from seeking the nomination of their
chosen party, no matter how qualified
they might be and no matter how en-
thusiastic their popular support.”

The ‘‘exclusionary character’ of the
system also violated the constitutional
rights of non-affluent voters. ‘“We
would ignore reality,” the Court stat-
ed, ‘‘were we not to find that this sys-
tem falls with unequal weight on vot-
ers, as well as candidates, according to
their economic status.” unquote. These
cases may have no literal legal impli-
cations for our system, where deep
pockets—either one’s own or one’s po-
litical friends—are a prerequisite for
success. But they do have a moral im-
plication.

I do believe that in America’s elec-
tions today we have a wealth primary,
a barrier to participation to those who
are not themselves wealthy or who
refuse to buy in to monied interests. Is
it an absolute barrier? No. Does it
mean that every candidate for federal
office is corrupt? No. However, the
price we pay is what the economists
would call the ‘‘opportunity cost.” It is
a cost represented by lost opportuni-
ties, by settling for those who are most
electable rather than those who are the
best representatives of the American
people. And I do not believe that in a
system where money equals power, in-
equality of wealth can be reconciled
with equality of participation.

That, I say to my colleagues, is why
I cannot support Mr. Smith’s nomina-
tion. And it isn’t that he is a critic of
the present system. Indeed I agree with
Smith that fixing the system is not
fundamentally an issue of tightening
already existing campaign financing
laws, no longer a question of what’s
legal and what’s illegal. The real prob-
lem is that most of what’s wrong with
the current system is perfectly legal.

Many people believe our political
system is corrupted by special interest
money. I agree with them. It is not a
matter of individual corruption. I
think it is probably extremely rare
that a particular contribution causes a
member to cast a particular vote. But
the special interest money is always
there, and I believe that we do suffer
under what I have repeatedly called a
systemic corruption. TUnfortunately,
this is no longer a shocking announce-
ment, even if it is a shocking fact.
Money does shape what is considered
do-able and realistic here in Wash-
ington. It does buy access. We have
both the appearance and the reality of
systemic corruption.
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I wonder if anyone would bother to
argue that the way we are moving to-
ward a balanced federal budget is unaf-
fected by the connection of big special-
interest money to politics? The cuts we
are imposing most deeply affect those
who are least well off. That is well-doc-
umented. The tax breaks we offer ben-
efit not only the most affluent as a
group, but numerous very narrow
wealthy special interests. Does anyone
wonder why we retain massive sub-
sidies and tax expenditures for oil and
pharmaceutical companies? What
about tobacco? Are they curious why
we promote a health care system domi-
nated by insurance companies? Or why
we promote a version of ‘‘free trade”
which disregards the need for fair labor
and environmental standards, for de-
mocracy and human rights, and for
lifting the standard of living of Amer-
ican workers, as well as workers in the
countries we trade with? How is it that
we pass major legislation that directly
promotes the concentration of owner-
ship and power in the telecommuni-
cations industry, in the agriculture
and food business, and in banking and
securities? For the American people,
how this happens, I think, is no mys-
tery.

For this reason, I support public fi-
nancing of elections. It is a matter of
common sense, not to mention plain
observation, that to whatever extent
campaigns are financed with private
money, people with more of it have an
advantage and people with less of it are
disadvantaged.

I think most citizens believe there is
a connection between big special inter-
est money and outcomes in American
politics. People realize what is ““‘on the
table” or what is considered realistic
here in Washington often has much to
do with the flow of money to parties
and to candidates. We must act to
change this, but a vote for Smith is to
move the FEC, and the debate over
campaign finance reform, in the oppo-
site direction.

Despite his obvious command of the
law, Brad Smith has shown himself
through his writings to be completely
insensitive to the realities of political
participation in America. He is smart
enough to know better. The Senate
should send a message that it is smart
enough to know better too. I urge a no
vote.

Recently, a complaint was filed by
five Members of Congress and a sepa-
rate complaint filed by President Clin-
ton which urged the FEC to close the
soft money 1loophole. Brad Smith’s
view that it is unconstitutional to pro-
hibit soft money makes it likely he
will reject any recommendation from
general counsel to close the soft money
loophole.

Regulation of election-related activ-
ity on the Internet—the FEC is looking
at a whole range of issues that are
based upon or deal with the use of the
Internet to conduct political activities.
Again, I do not know the potential for
all the abuses and the ways in which
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people can attack and people can raise
money for the attack and what they
can do on the Internet. I do know Brad
Smith’s view that the Federal Govern-
ment should scrap all of its campaign
finance reform efforts can be expected
to strongly color his policy judgment
about what regulations the FEC ulti-
mately should issue in this area of law.

For other colleagues who are think-
ing of coming to the floor, I will not
take a lot more time. I will reserve the
remainder of my time. I want to put
forth a couple of points.

First of all, Senator FEINGOLD and I
have been in opposition. We were part
of an agreement this nomination would
come to the floor, but that has to do
also with the ability to get a number of
judges considered. We certainly need to
start voting on judges.

I do not believe, I say to my col-
leagues, that these votes are inde-
pendent of one another. I do not think
colleagues ought to be voting for Brad
Smith, the argument being that only if
he is so confirmed will judges pass. I do
not believe that is part of any formal
agreement, and it should not be a part
of any informal agreement. We ought
to vote on these candidates on the
basis of their qualifications. We ought
to be voting on them on the basis of
what it is we ask them to do in Govern-
ment.

While I respect Brad Smith’s intel-
lectual ability and while I like him as
a person—and I am not just saying
that—I believe it would be a terrible
mistake for the Senate to confirm him.
It sends a terrible message of our view-
point of the mix of money in politics
and whether or not we are serious
about any reform.

In many ways, this is the core prob-
lem—the mix of money in politics. I be-
lieve we have moved dangerously close
to a system of democracy for the few.
Money has hijacked politics in this
country. It is no wonder we see a de-
cline in the participation of people in
public life and politics. Most people be-
lieve money dominates politics, and it
does.

I am in disagreement with Brad
Smith. Money—other Senators can
come to the floor and disagree and de-
bate—determines all too often who gets
to run. All too often it determines who
wins the election or who loses the elec-
tion. All too often it determines what
issues we even put on the table and
consider. All too often it determines
the outcome of specific votes on
amendments or bills. All too often on a
lot of the details of legislation, special
interests are able to get their way. All
too often it is on the basis of some peo-
ple, some organizations, some groups
having way too much wealth and power
and the majority of the people left out.

It is incredible to me. We have all be-
come so used to this system that we
have forgotten the ways in which it
can be so corrupting, not in terms of
individual Senators doing wrong be-
cause someone offers them a contribu-
tion and, therefore, a Senator votes
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this way or that way. I do not think
that happens. I hope it does not hap-
pen. I pray it does not happen.

I will say this. We have the worst
kind of corruption of all. It is systemic,
and it is an imbalance between those
people who have all the financial re-
sources and the majority of people in
the country who do not. It is when too
few of those people have way too much
of the power and the majority of the
people feel left out. When that happens,
there is such an imbalance of access,
influence, say, and power in the coun-
try that the basic standard in a democ-
racy that each person should count as
one, and no more than one, is seriously
violated.

It is interesting, I point out for col-
leagues, in the first half of 1999, just
looking at the contributions, only 4
out of every 10,000 Americans, .03 per-
cent, made a contribution greater than
$200. As of June 30, 1999, .022 percent of
all Americans had given $1,000 to a
Presidential candidate. In the 1998 elec-
tion, .06 percent of all Americans gave
$1,000, and that was 1 in 5,000.

This does not even take into account
all the soft money contributions. This
does not take into account the $500,000
and the $1 million contributions. What
happens is that the vast majority of
people in the country—I am sorry, not
just poor people who do not have finan-
cial resources—the vast majority of
people in the United States of America
believe their concerns—for themselves,
their families, and their communities—
are of little concern in the corridors of
power in Washington, DC, where they
see a political system and a politics
dominated by big money and, there-
fore, really believe they are shut out.
We have given them entirely too much
justification for that point of view.

I do not see how in the world we can
vote for Brad Smith, given how clear
he is in his opposition to reform. Given
the positions he has taken which go in
the exact opposite direction of believ-
ing that money in any way, shape, or
form can be corrupting of this political
system and corrupting of democracy,
we send a terrible message to people in
this country if we vote for this nomi-
nee.

Again, I am not all that excited
about coming here and making these
arguments, especially when it is about
an individual person. I am not talking
about Brad Smith; I am talking about
his viewpoint. I think he is wrong. I
would love to be in a debate with him.
I probably would have a tough time in
a debate with him. He has a tremen-
dous amount of ability. It would be a
fun debate. I would enjoy it.

The point is, you can respect some-
one; you can say you would love to de-
bate somebody; you appreciate their
writing; you appreciate the speech they
have given; you appreciate the lecture
they have given—I was a college pro-
fessor—but to see them on the Federal
Election Commission is a different
story when he is asked to implement
the very laws he says he does not be-
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lieve in, when he is asked to be there to
make decisions—FEC is not an empty
vessel, and he certainly is not an
empty vessel—where key decisions are
going to be made about coordination,
soft money, and a whole set of issues
that are dramatically important to
whether we have a democracy or not.

I cannot vote for him. I believe Sen-
ators should oppose this nomination. I
do not know what the final vote will
be. Maybe there will be a majority vote
for him, maybe there will not. His
nomination is put forth at precisely
the wrong time in the history of Amer-
ican politics in the country.

I say that because I believe people in
this country yearn for change. Senator
McCAIN is on the floor. He will be
speaking later. His campaign certainly
tapped into that. His campaign brought
that out in people. That is but one
powerful example.

People would love to have a Govern-
ment they believe is their Government.
They would love to have a Senate and
a House of Representatives they be-
lieve belong to them. People right
now—I have said it before in the Sen-
ate—believe that if you pay, you play,
and if you don’t pay, you don’t play.

Above and beyond this debate, I want
us to get to the point where we make
some significant change. What is at
stake on this whole reform question is
basically whether or not we will con-
tinue to have a vibrant representative
democracy. If your standard is that
each person should count for no more
than one, we have moved so far away
from that standard, it is frightening.

This may be a terrible thing to say
on the floor of the Senate because 1
love being a Senator. I will thank Min-
nesota for the rest of my life for giving
me this chance. In many ways I think
we have a pseudodemocracy, a
minidemocracy. We have participation,
we have government of, by and for
maybe about 20 percent or less of the
people.

There are many things that need to
be done which can lead to democratic
renewal. One of them is to get serious
about the ways in which money has
come to dominate politics, the ways in
which we now have the most severe im-
balance of power we could imagine,
which is dangerous to the very idea of
representative democracy.

I want to see us move to a clean
money-clean election. I love what Mas-
sachusetts has done; I love what Ari-
zona has done; I love what Maine has
done; and I love what Vermont has
done. I know other States want to do
it. If T ever get the chance, I am going
to offer a bill or an amendment that
will say that every State should apply
clean money-clean election campaigns
not only to their State races but to
Federal races, give the right to the
States as to whether or not they want
to have essentially a fund people can
draw from—maybe everybody contrib-
utes a few dollars a year—which en-
ables people to say: By God, these are
our elections; our voice counts; no one
person and no one interest is dominant.
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There will be the McCain-Feingold
bill. I will be pushing hard for the clean
money-clean election effort. There are
other people who have had ideas. I
want us to come out here and get seri-
ous about passing reform legislation.
We are not there yet; I know that. I
think the mode of power for change is
going to have to come from a citizen
politics; a citizen politics will have to
be the money politics. You will have to
have an engaged, energized, excited,
empowered, determined citizen politics
that is going to force us to pass this re-
form legislation.

In the meantime, I urge colleagues
not to vote for Brad Smith’s nomina-
tion—not because he isn’t a good per-
son; he is—because of the basic philos-
ophy he holds, the basic viewpoint he
holds which is so antithetical to re-
form. I think this is a test case as to
whether or not we are serious about
the business of reform. I hope we vote
no.

I yield the floor.

The PRESIDING OFFICER
CRAPO). The Senator from Arizona.

Mr. MCCAIN. Mr. President, I rise in
opposition to the nomination of Mr.
Smith to the Federal Election Commis-
sion. I intend no personal aspersions
toward Mr. Smith, and I am sure he is
a fine man. However, he should not
serve in the position to which he has
been nominated. Sending Brad Smith
to the FEC is akin to confirming a con-
scientious objector to be Secretary of
Defense.

It would be well to put the debate we
are having today and for a short period
tomorrow in the context of what is
going on as we speak. Tuesday, May 23,
from an LA Times article, ‘‘Democratic
Fund-Raising King Has 26 Million Rea-
sons to Gloat™.

Brash, unapologetic Terry McAuliffe helps
party raise ‘‘greatest amount of money
ever.” Critics decry ‘‘political extortion.”

Even on an average day, Terry McAuliffe is
exuberant. But these days, the Democrats’
fund-raising master can barely contain him-
self.

After six weeks of making 200 telephone
calls a day, attending happy-hour rallies
with small time fund-raisers and wooing new
high-dollar givers at intimate dinners,
McAuliffe is on track to raise $26 million at
a blue-jeans-and-barbecue event at a down-
town sports arena Wednesday night—‘‘the
greatest amount of money ever in the his-
tory of American politics.”

Then, turning to leave for another dinner
where he would woo a likely big-money con-
tributor, McAuliffe added: ‘“Get those check-
books out!”

Although a $100,000 contribution was a
benchmark in the last presidential election,
this time around fund-raisers are collecting
scores of checks for $250,000 and more from
those who want to qualify as political play-
ers.

For Wednesday night’s event at Washing-
ton’s MCI Center, no fewer than 25 people
raised or donated at least $500,000, McAuliffe
said.

By March, unregulated ‘‘soft money’’ dona-
tions to both parties were soaring, with
Democratic totals nearly matching Repub-
licans for the first time.

Officials of both parties say that the
record-setting inflow reflects enthusiasm for

(Mr.
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their candidates and their platforms, but the
reality is more complicated.

“There is just raw greed on the part of the
solicitors, and it is corrupting,” said Fred
Wertheimer, a longtime leader in the effort
to reform the nation’s campaign finance
laws.

“When you’re dealing with $250,000 and
$500,000 campaign contributions you are flat-
ly dealing with influence -buying and -sell-
ing and with political extortion.”

Faced with what many would consider a
daunting task, the callers appeared driven by
a mix of humor, commitment, swagger and
chutzpah.

“I want to ask you a question,” McAuliffe
told one donor on the phone. “If the world
blew up tomorrow would you do 500?"’ mean-
ing $500,000.

“We should have gone for RFK,” McAuliffe
bellowed, referring to the 50,000-seat stadium
that once housed the NFL’s Washington Red-
skins.

But when one top DNC donor inquired
about getting a second table at the event,
McAuliffe said, ‘“For 500 grand, I think we
could give him two tables.

In the few in-depth conversations . . . do-
nors seem more interested in talking about
pet legislative issues than about the merits
of the Democrats’ presidential nominee, AL
GORE.

Mr. President, that is the context in
which we are considering the nomina-
tion of a man who has written exten-
sively and spoken, not very persua-
sively, on the fact of no regulation
whatsoever concerning the role of
money in American politics. We know
that the role of the FEC is to ‘‘admin-
ister, seek to obtain compliance with,
and formulate policy with respect to”’
the Federal Election Campaign Act.

The FEC has the exclusive authority
with respect to civil enforcement of
the act. Clearly, then, it is obvious
that FEC Commissioners should be
dedicated to the proposition of Federal
election regulation. Each Commis-
sioner must be committed to ensuring
a fair and open election process which
is not tainted by the appearance of im-
propriety. Each Commissioner must be
prepared to—I emphasize—uphold the
law and preserve its intent by prohib-
iting the use and proliferation of loop-
holes.

I do not believe Mr. Smith has a phil-
osophical commitment to upholding
the intent of the law necessary to per-
form the duties of an FEC Commis-
sioner. In fact, Mr. Smith has been
highly critical of campaign reform. It
is not that Mr. Smith simply disagrees
with particular details of campaign fi-
nance reform. He disagrees with the
basic premise that campaigns should be
regulated at all—a distinctly and
unique minority position in America—
or that campaign contributions play
any part in public cynicism of our po-
litical system.

I read from a March 17, 1997, article
that Mr. Smith wrote, published in the
Wall Street Journal. It is entitled
“Why Campaign Finance Reform Never
Works.” The title says it all in terms
of his philosophy. Apparently, Mr.
Smith never heard of Theodore Roo-
sevelt.

I quote from his article, Mr. Presi-
dent:
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In fact, constitutional or not, campaign fi-
nance reform has turned out to be bad pol-
icy. For most of our history, campaigns were
essentially unregulated, yet democracy sur-
vived and flourished. However, since passage
of the Federal Elections Campaign Act and
similar State laws, the influence of special
interests has grown, voter turnout has fall-
en, and incumbents have become tougher to
dislodge. . . .

Apparently, Mr. Smith lived in some
other nation during the Watergate
scandal, when unlimited amounts of
money would be carried around this
town in valises, when corporations and
companies and individuals were lit-
erally being extorted for money which
was unaccounted for. Apparently, Mr.
Smith missed the widespread, nation-
wide revulsion at these abuses, which
brought about the campaign finance re-
form laws of 1974. Apparently, Mr.
Smith was not seeking public office, as
I was in 1982, when there was no such
thing as soft money, where we had to
go out and raise small amounts of
money from many, many donors, where
we had to conduct the kind of grass-
roots campaign to which Americans
have grown accustomed. Perhaps Mr.
Smith was not aware that, until late
into the 1980s, campaigns were con-
ducted in a very different fashion than
today.

Not recognizing any role that cre-
ative evasion of the laws has played in
these results, Mr. Smith concludes his
article by writing:

When a law is in continual revision to
close a series of everchanging ‘‘loopholes,” it
is probably the law, and not the people, that
is in error. The most sensible reform is a
simple one—

I am quoting from Mr. Smith’s arti-
cle in the Wall Street Journal:

The most sensible reform is a simple one:
repeal of the Federal Elections Campaign
Act.

That is a remarkable statement, a re-
markable statement, from one who is
required in his new position to enforce
the very law that he wants repealed.
Remarkable, Mr. President, remark-
able.

Is someone who advocates a total re-
peal of the very law he would be enforc-
ing as a Commissioner the right person
for this job? Additionally, what job,
over time, does not need revision or re-
authorization? I am pleased to be the
chairman of the Commerce Committee.
We spend a great deal of time reauthor-
izing agencies of Government. That is
an important part of our duties be-
cause time and circumstances and
technology and issues change. For Mr.
Smith to somehow condemn a law that
is as important as the Federal Election
Campaign Act because it needs to be
reviewed, revised, and renewed, is, of
course, showing incredible ignorance of
the way that Congress functions.

Unfortunately, this is not an isolated
example. In January 1998, Mr. Smith
authored an article for USA Today. In
that article, he said:

The First Amendment was based on the be-
lief that political speech was too important
to be regulated by the government. Cam-
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paign finance laws operate on the directly
contrary assumption that campaigns are so
important that speech must be regulated.
. . . The solution to the campaign finance di-
lemma is to recognize the flawed assump-
tions of the campaign finance reformers, dis-
mantle the Federal Elections Campaign Act,
and the FEC bureaucracy, and take seriously
the system of campaign finance ‘‘regulation”
that the Founding Fathers wrote into the
Bill of Rights: ‘“‘Congress shall make no law
abridging the freedom of speech.”

Is Mr. Smith ignoring the fact that
President Theodore Roosevelt led the
fight to enact meaningful reform in
1907? Is Mr. Smith ignoring the fact
that Republican majorities in Congress
led the fight to prohibit union cam-
paigns and corporate contributions to
American political campaigns? Is Mr.
Smith ignorant of the fact that the
overwhelming majority of both Houses
of Congress enacted comprehensive
campaign finance reform in 1974? 1
stand proudly by Theodore Roosevelt
in believing the 1907 reforms were
valid. Mr. Smith does not.

Apparently, Mr. Smith missed, or has
not heard of, the recent decision of the
U.S. Supreme Court which directly re-
pudiates Mr. Smith’s assertions. I also
find it curious that a person would hold
views that have been directly repudi-
ated by the U.S. Supreme Court—not
holding their views as to the validity
or his commitment to them, but cer-
tainly it is hard for me to understand
how he would hold views that the U.S.
Supreme Court, in their appointed du-
ties, has ruled as constitutional.

In one of the comments made by the
U.S. Supreme Court, in U.S. Supreme
Court decisions, at the end of part B,
the U.S. Supreme Court goes out of its
way to even mention Mr. Smith:

There might, of course, be need for a more
extensive evidentiary documentation if peti-
tioners had made any showing of their own
to cast doubt on the apparent implications of
Buckley’s evidence and the record here, but
the closest respondents come to challenging
these conclusions is their invocation of aca-
demic studies said to indicate that large con-
tributions to public officials or candidates do
not actually result in changes in candidate’s
positions. Brief for Respondents Shrink Mis-
souri Government PAC; Smith, Money
Talks: Speech, Corruption, Equality, and
Campaign Finance; Smith, Faulty Assump-
tions and Undemocratic Consequences of
Campaign Finance Reform. Other studies,
however, point the other way.

Obviously, the U.S. Supreme Court
did not agree with Mr. Smith’s conclu-
sions. If Mr. Smith were intellectually
honest, he would note in his next up-
holding of his view that his view has
been directly repudiated by the U.S.
Supreme Court.

Another example. In light of Senator
THOMPSON’s investigation in the 1996 fi-
nance scandal, the unfettered buying
and selling of influence, which the
Clinton-Gore campaign practiced, such
as overnight stays at the White House,
selling seats on foreign trade missions,
and receiving money from foreign gov-
ernments, what Mr. Smith wrote in
USA Today on July 8, 1997, was this:
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Campaign reform is not about good govern-
ment. It’s about silencing people whose
views are inconvenient to those with power.
. . . The real campaign-finance scandal has
little to do with Senator Fred Thompson’s
investigation. The real scandal is the brazen
effort of reformers to silence the American
people.

I have been around here a lot of
years. An allegation of that nature,
even though I have been here for some
period of time, I find very offensive. I
repeat what Mr. Smith said:

The real scandal is the brazen effort of re-
formers to silence the American people.

I think the record is clear of not only
my advocacy but my service to this
Nation on behalf of free speech, and
certainly to argue that those of us who
have a different opinion than Mr.
Smith are conducting a brazen effort to
silence the American people is obvi-
ously something that not only do I find
offensive, but something that I find
disqualifying in Mr. Smith.

It is clear that Mr. Smith believes
there is no such thing as appropriate
campaign finance reform. He believes
that all campaign contributions, spend-
ing, and influence peddling are pro-
tected without limitation. He has advo-
cated time and again the repeal of the
very law he would be sworn to uphold
and enforce. How can we seriously con-
sider confirming his nomination to
serve as a Commissioner?

I would like to say a word about his
really inappropriate remarks about
Senator FRED THOMPSON’s advice. Sen-
ator FRED THOMPSON’s investigation
got into some very serious issues, such
as breach of national security, such as
foreign influence peddling, such as un-
limited amounts of money coming in
from foreign nations to influence our
political process. Whether most Ameri-
cans believe Senator THOMPSON’s con-
clusions were correct, I think they cer-
tainly agreed it was an appropriate ac-
tion. In fact, it was agreed to by both
Republicans and Democrats that Sen-
ator THOMPSON’s investigative hearings
take place.

Mr. Smith says, ‘“The real scandal is
the brazen effort of reformers to si-
lence the American people.”” That is a
remarkable statement among many re-
markable statements Mr. Smith has
made.

Others are equally concerned about
Mr. Smith’s suitability to serve on the
FEC. The Brennan Center for Justice
at the New York University School of
Law has this to say. This is the Bren-
nan Center for Justice at the New York
University School of Law:

Imagine the President nominating an At-
torney General who believes that most of our
criminal laws are ‘profoundly undemocratic’
and unconstitutional. Or an SEC Commis-
sioner who has publicly called for the repeal
of all securities laws with the plea, ‘We
should deregulate and just let it go.” Or a
nominee for EPA Administrator who believes
that the agency he aspires to head and ‘its
various state counterparts’ should be abol-
ished. It would be unthinkable. In a society
rooted in the rule of law, we would never tol-
erate the appointment of a law enforcement
officer who has vocally and repeatedly de-
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nounced the very laws he would be called
upon to enforce, much less one who has
called for the repeal of those laws and the
abolition of the very agency he aspires to
head.

‘Unthinkable. Yet, President Clinton, at
the urging of Senator Lott and Senator
McConnell, has nominated Bradley A. Smith
to fill one of the vacancies on the Federal
Election Commission. Brad Smith, a law pro-
fessor at Capital University Law School, has
devoted his career to denouncing the FEC
and the laws it is entrusted to enforce in pre-
cisely those strident terms. He believes that
virtually the entire body of the nation’s
campaign finance law is fundamentally
flawed and unworkable-indeed, unconstitu-
tional. He has forcefully advocated deregula-
tion of the system. And if the James Watt of
campaign finance had his way, the FEC and
its state counterparts, would do little more
than serve as a file drawer for disclosure re-
ports . . .

Brad Smith’s sponsors and supporters are
floating the myth that it is campaign fi-
nance reformers, rather than Smith, who are
the radicals on these issues. However, the
Supreme Court only last month in Shrink
Missouri cited two of Smith’s academic arti-
cles by name in its opinion and then repudi-
ated his view that there is no danger of cor-
ruption or the appearance of corruption from
large campaign contributions. However, we
do not need the U.S. Supreme Court to tell
us that Brad Smith is a radical, who is out
of step with the mainstream. In his own
words, when he was approached about serv-
ing on the FEC, Smith stated: ‘My first
thought was ‘‘they’ve got to be just looking
at me put my name on the list so that who-
ever they really want will look less radical.”
Even Smith did not believe, at first, that the
Republicans would seriously put forward his
name for this position because his views are
so extreme. . .

Brad Smith and his supporters have as-
serted that, although Smith personally dis-
agrees with much of the law, he can never-
theless be counted on to faithfully enforce it.
One is forced to ask, however, why an aca-
demic who has made his career by criticizing
the nation’s election laws would want the
job of stoically enforcing those laws? The an-
swer, of course, is that Brad Smith recog-
nizes that federal election law, like any com-
plex regulatory regime, is open to interpre-
tation and it is the process of interpretation
that gives the law its meaning. Brad Smith’s
goal, whenever there is any room for inter-
pretation, will doubtless be to allow federal
campaign finance law to whither on the vine.
And any member of Congress that supports
additional campaign finance regulations—
such as McCain-Feingold or Shays-Meehan,
should be very troubled by the prospect that
the rules and regulations governing their im-
plementation might be drafted by such an
arch-nemesis of those reforms.

I think there are a couple of addi-
tional points to be made here. One is,
how can the President of the United
States be committed to finance reform
and submit Mr. Smith’s name? That
nominating process comes from the
President of the United States. The
next time you hear the President of the
United States reiterate his commit-
ment to meaningful campaign finance
reform, remember the type of person
who was nominated by the President of
the United States for this position.

In deference to the President of the
United States, we have a little unwrit-
ten rule that the President gets to ap-
point some and the majority—in this
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case, the Republicans—appoint others.
The President still had the ability and
the authority to reject this most ex-
treme nominee for any position that I
have seen in my years here since 1987.

There is another point that I think is
important. Why would someone who
disagrees with campaign finance laws,
who believes they should be scrapped,
and who believes fundamentally they
are unconstitutional-—not just the per-
sonal dislike but a firmly held tenet
that all campaign finance laws should
be scrapped and are unconstitutional—
how in the world could you then expect
someone to face a fundamental con-
tradiction of their basic beliefs that a
law is unconstitutional and yet seek
the position where his sole duties are
to enforce those laws? How Mr. Smith
could even take an oath to uphold the
same laws of which he has time and
again rejected and advocated their re-
peal is a mystery.

What does that say? Either he is will-
ing and able to cast aside lifelong be-
liefs and principles in order to hold a
prestigious position or he is less than
sincere in undertaking enforcement of
campaign reforms or enforcing existing
law.

President Reagan once said no to a
Democrat whose name was submitted.
President Clinton could have done the
same. I say, shame on you, Mr. Presi-
dent, for not rejecting this name.

Let me be perfectly clear that I do
not oppose Mr. Smith simply because
he disagrees with my proposed legisla-
tion. Many of my closest friends take
issue with aspects of McCain-Feingold.
I respect the opinion of others, and I
respect the right of Mr. Smith to hold
a view contrary to mine. It is because
he objects to any form of campaign fi-
nance regulation that I oppose him.

If you took a poll of the 100 Members
of this body, I don’t think you would
find more than perhaps 1 who would
hold the view that Mr. Smith does. My
friends on both sides of the aisle at
least say we need some form of cam-
paign finance reform. Most are of-
fended by this latest loophole called
527. Most find it egregious that we now
have $500,000 contributors. Most of
them believe the money chase has
lurched out of control to the point
where, by actual acts of commission
and omission, young Americans have
become cynical and alienated from the
political process. The 1996 election had
the lowest voter turnout of 18- to 26-
year-olds than at any time in the his-
tory of this country.

There was recently a poll taken by
the Pugh Research Center—which I
will submit for the RECORD at a later
time—which showed that 67 percent of
young Americans say they are discon-
nected from government. And the rea-
son given is the influence of special in-
terests and big money in Washington.
The system cries out for reform, if not
for McCain-Feingold, then some other
vision of reform.

Mr. Smith believes campaign finance
reform is not about good government.
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It is about silencing people whose
views are inconvenient to those with
power. The real scandal, Mr. Smith
says, is the brazen effort of reformers
to silence the American people.

A statement such as this impugns
the motives of many millions of good
and decent Americans who believe this
reform is necessary in a remarkable
way. I do not impugn the motives of
Mr. Smith. I disagree with him. I do
not believe Mr. Smith is trying to si-
lence the American people. I do believe
he is wrong in his positions and he is
wrong for this job.

It is because he objects to any form
of campaign regulation that I oppose
him, because he can acknowledge all
the examples of campaign abuse wit-
nesses in the 1996 election, as he did in
an article published by the American
Jewish Committee in December 1997,
and still he contends that the only re-
form necessary is deregulation. So
those kinds of abuses become the norm.

In that article he cited the many un-
savory examples of fundraising by the
Clinton-Gore campaign. He goes on to
say:

Yet, we now see, on videotape and in White
House photos, shots of the President of the
United States meeting with arms merchants
and drug dealers; we learn of money being
laundered through Buddhist nuns and Indo-
nesian gardeners; we read that the acquaint-
ance of the President are fleeing the country
or threatening to assert Fifth Amendment
privileges to avoid testifying before Con-
gress. . . .

What troubles me most abut Mr.
Smith is that, after acknowledging all
of these incidents, he concludes that
since campaign reform has not elimi-
nated those abuses, we should simply
give up and allow a free for all. That’s
like saying, ‘‘Since the laws against
murder haven’t eliminated murders, we
should simply legalize murders.” Or,
‘“Since the country’s drug laws haven’t
been enforced sufficiently to eliminate
illegal drug deals, we should simply le-
galize drug use.”

Is someone with that kind of attitude
the right person for the job? I don’t
think so, and I cannot believe that my
colleagues can in good faith and with a
straight face assert that he is.

It should be a grave concern to my
colleagues that Brad Smith concedes
all of the facts of the 1966 campaign
scandal, but apparently sees nothing
wrong with perpetuating and legalizing
those wrongs. I do not believe the
American public concurs.

Mr. Smith advocates anything goes
in election campaigns and says no tac-
tic is too unseemly, too corrupt to be
protected by the first amendment of
the Constitution. By the way, I believe
it was Justice Stevens who said in his
opinion in the Shrink Missouri decision
that money is property, money is not
free speech.

I do not agree that our Founding Fa-
thers could have intended such a result
any more than prosecuting someone
yelling ‘‘fire”” in a crowded theater.
The Supreme Court has concurred in
the recent Shrink Missouri decision in
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upholding the State of Missouri’s cam-
paign contribution limits. The Court
reiterated its determination from their
earlier Buckley v. Valeo decision that
the prevention of corruption and the
appearance of corruption is a constitu-
tionally sufficient justification for lim-
iting contributions as a form of speech.

Mr. Smith’s position is in direct con-
tradiction to what the U.S. Supreme
Court stated in Shrink Missouri. I re-
peat, the U.S. Supreme Court said the
prevention of corruption and the ap-
pearance of corruption is a constitu-
tionally sufficient justification for lim-
iting contributions as a form of speech.

In speaking of ‘“‘improper influence’” and
“‘opportunities for abuse” in addition to
‘‘quid pro quo’ arrangements, we recognized
a concern not confined to bribery of public
officials, but extending to the broader threat
from politicians too compliant with the
wishes of large contributors. These were the
obvious points behind our recognition that
the Congress could constitutionally address
the power of money ‘‘to influence govern-
mental action” in ways less ‘‘blatant and
specific”’ than bribery.

As Justice Stevens said in his con-
curring opinion in the Shrink case, re-
sponding to the arguments raised by
Justice Kennedy in his dissent:

Justice Kennedy suggests that the misuse
of soft money tolerated by this Court’s mis-
guided decision in Colorado Republican Fed-
eral Campaign Committee v. Federal Election
Commission, demonstrates the need for a
fresh examination of the constitutional
issues raised by Congress’ enactment of the
Federal Election Campaign Acts of 1971 and
1974 and this Court’s resolution of those
issues in Buckley v. Valeo. In response to his
call for a new beginning, therefore, I make
one simple point. Money is property; it is not
speech.

Speech has the power to inspire volunteers
to perform a multitude of tasks on a cam-
paign trail, on a battleground, or even on a
football field. Money, meanwhile, has the
power to pay hired laborers to perform the
same tasks. It does not follow, however, that
the First Amendment provides the same
measure of protection to the use of money to
accomplish such goals as it provides to the
use of ideas to achieve the same results.

I find it incredible that a law pro-
fessor speaking on the topic of con-
stitutionality of campaign finance re-
form would not cite the most recent
Supreme Court ruling and opinion per-
tinent to the topic. Yet, notwith-
standing the fact that the Supreme
Court issued its ruling in the Shrink
case in January of this year, in Mr.
Smith’s testimony during his con-
firmation hearing before the Senate
Rules Committee in March offered no
recognition that the Supreme Court
had most recently upheld campaign
contribution limitations. He made no
attempt to renounce his earlier
writings or opinions based upon the
opinion. He made no acknowledgment
that the Supreme Court had recently
reached a conclusion as to the con-
stitutionality of contribution limita-
tions at odds with his views. Instead,
he focused his presentation on the un-
certainty of the law, and in particular
the confusion surrounding the Buckley
opinion. This, even though the Su-
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preme Court had in Shrink reiterated
and clarified the state of the law. Per-
haps it was because he had not read the
Shrink opinion, a disturbing omission
for a law school professor—or perhaps
simply because he disagrees with it. In
either case, I find the omission trou-
bling and indicative of why Mr. Smith
would be unsuitable as an FEC Com-
missioner.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

COMMON CAUSE,
Washington, DC, March 8, 2000.
Hon. MITCH MCCONNELL,
Hon. CHRISTOPHER DODD,
Senate Committee on Rules, U.S. Senate, Wash-
ington, DC.

DEAR CHAIRMAN MCCONNELL AND SENATOR
Dopp: While Common Cause believes the
Committee and the Senate would have been
better served with full and open hearings re-
garding the nomination of Bradley A. Smith
to be commissioner to the Federal Election
Committee (FEC), I request that this letter
be made part of the record.

Common Cause strongly urges the Com-
mittee to reject the nomination of Bradley
A. Smith, Professor of Law at Capital Uni-
versity in Ohio, to serve on the Federal Elec-
tion Commission. Mr. Smith has written ex-
tensively about the need to deregulate the
campaign finance system, has stated that
the FEC should be abolished, and has written
that the Federal Election Campaign Act
(FECA) is unconstitutional. Clearly, as
someone who strongly opposes the law he
would be duty-bound to uphold and admin-
ister impartially, Mr. Smith should not be
confirmed.

The FEC was created for the sole purpose
of upholding and enforcing the FECA. Mr.
Smith, however, strongly believes that the
Act should be repealed. In a 1997 op-ed pub-
lished in The Wall Street Journal, Smith
stated: “When a law is in need of continual
revision to close a series of ever-changing
‘loopholes,” it is probably the law, and not
the people, that is in error. The most sen-
sible reform is a simple one: repeal of the
Federal Election Campaign Act.”

Elimination of FECA would repeal, among
other provisions, the ban on corporate and
labor union contributions to federal can-
didates, the limits on individual and PAC
contributions to federal candidates, the ban
on foreign contributions to federal can-
didates, the ban on cash contributions of
more than $100 to federal candidates, and the
prohibition on federal officeholders con-
verting campaign contributions to personal
use.

In short, repeal of the Federal Election
Campaign Act would return this country to
the days before Watergate when hundreds of
thousands of dollars in cash were being given
directly to candidates from undisclosed
wealthy contributors.

Any member of a federal regulatory agency
should, at a minimum, believe in the mission
of that agency, and the constitutionality of
those laws. Not only does Mr. Smith dem-
onstrate utter contempt for the agency, he
also demonstrates his comprehensive hos-
tility to the federal campaign finance laws—
laws which he believes are wrong, burden-
some, and unconstitutional.

Mr. Smith is on record stating that federal
campaign finance laws are, in their entirety,
unconstitutional. He has written that
“FECA and its various state counterparts
are profoundly undemocratic and profoundly
at odds with the First Amendment.”

Smith also wrote: ““The solution is to rec-
ognize the flawed assumptions of the cam-
paign finance reformers, dismantle FECA
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and the FEC bureaucracy, and take seriously
the system of campaign finance regulation
that the Founders wrote into the Bill of
Rights: ‘Congress shall make no law
abridging the freedom of speech.’”

Any individual who believes that an agen-
cy’s organic statute is unconstitutional and
should be repealed in toto, is not fit to serve
as a Commissioner of the agency charged
with administering and enforcing that stat-
ute.

No one, for example, would conceive of ap-
pointing to head the Drug Enforcement
Agency an individual who believes all federal
anti-drug laws are unconstitutional and
should be repealed. Such an appointment
would be viewed as an act of utter disdain
and disrespect for the laws to be adminis-
tered by the agency involved.

Mr. Smith believes the federal campaign fi-
nance laws are not only unconstitutional,
but misguided in their very purpose. In sup-
porting repeal of the campaign finance laws,
he has written that the country ‘‘would best
be served by deregulating the electoral proc-
ess.”

Mr. Smith’s ideas are not simply a matter
of whether one takes a liberal or conserv-
ative view of the existing campaign finance
laws. What is at stake here is whether the
law will be administered and enforced to its
full extent. While Mr. Smith’s ideas may be
appropriate for an academic participating in
public debate, they are wholly unacceptable
for a Commissioner charged with admin-
istering and enforcing the nation’s anti-cor-
ruption laws enacted by Congress and upheld
by the Supreme Court. The purpose of the
FEC is not to be a debating society. The role
of a FEC Commissioner is not to be an advo-
cate.

Indeed, Mr. Smith fails even to accept the
fundamental anti-corruption rationale for
the campaign finance laws—the rationale
that was at the very heart of the Supreme
Court’s decision in Buckley v. Valeo, uphold-
ing the constitutionality of the existing
campaign finance laws, and which was re-
affirmed this year by the Supreme Court in
Nixon v. Shrink Missouri Government PAC.
In that case, Justice David Souter, writing
for the majority, stated ‘‘There is little rea-
son to doubt that sometimes large contribu-
tions will work actual corruption of our po-
litical system, and no reason to question the
existence of a corresponding suspicion
among voters.”

Mr. Smith dismisses the rationale by writ-
ing that ‘“‘money’s alleged corrupting effects
are far from proven that portion of
Buckley that relies on the anti-corruption
rationale is itself the weakest portion of the
Buckley opinion—both in its doctrinal foun-
dations and in its empirical ramifications.”

The FECA requires the members of the
Federal Election Commission shall be chosen
‘“‘on the basis of their experience, integrity,
impartiality, and good judgment.” 2 U.S.C.
437c(a)(3). While we believe President Clinton
would have been within precedent to reject
the recommendation from Senate Majority
Leader Trent Lott (R-MS) of Mr. Smith’s
nomination (President Reagan rejected a
proposed FEC nominee in 1985), the Com-
mittee now has the responsibility to judge
whether Mr. Smith meets these criteria.

Mr. Smith is in no way ‘‘impartial” about
the campaign finance laws. He simply does
not believe in them.

Mr. Smith’s extreme opposition to the ex-
istence of the federal campaign finance laws,
and his clearly stated views that they are
unconstitutional, make him unfit to serve as
a Commissioner of the FEC.

Common Cause strongly urges the Com-
mittee to vote against Mr. Smith’s nomina-
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tion. A vote to confirm Mr. Smith is a vote
against campaign finance reform.
Sincerely,
SCOTT HARSHBARGER,
President.

THE WRONG MAN FOR THE JOB
(By Fred Wertheimer, President, Democracy
21)

Would an individual who believes the na-
tion’s drug laws should be repealed and are
unconstitutional be appointed to head the
Drug Enforcement Agency?

No way.

Would the United States Senate confirm
an individual with these views to be the na-
tion’s chief drug law enforcement official?

Absolutely not.

Then, what in the world is Bradley Smith’s
name doing pending before the Senate for
confirmation to serve as a Commissioner on
the Federal Election Commission (FEC)?

Mr. Smith—who has stated that the na-
tion’s campaign finance laws should be re-
pealed and are unconstitutional—was nomi-
nated by President Clinton earlier this
month to serve on the FEC, the agency re-
sponsible for enforcing the nation’s cam-
paign finance laws.

That’s the same President Clinton who is a
self-proclaimed supporter of campaign fi-
nance laws and campaign finance reform.

The Smith nomination was dictated by
Senate Republican Majority Leader Trent
Lott and Senator Mitch McConnell, the lead-
ing Senate defenders of the corrupt cam-
paign finance status quo in Washington, and
Smith’s two leading advocates for the Com-
mission job.

President Clinton lamely explained his
nomination of Smith, a strong opponent of
federal campaign finance laws, on the
grounds that he was just following custom in
ceding to the other major party the ability
to name three of the six FEC Commissioners.
In fact, however, when the Republicans held
the White House, President Reagan had no
problem rejecting the appointment of an
FEC nominee of the Democrats that he found
to be objectionable.

So what are the potential consequences of
Clinton’s campaign finance betrayal if the
Senate confirms Smith to serve on the Com-
mission?

Here is what Bradley Smith has said about
the nation’s campaign finance laws: ‘“‘[T]he
most sensible reform is a simple one: repeal
of the Federal Election Campaign Act
(FECA).”

And, here is what Mr. Smith’s ‘‘reform”
would accomplish: repeal of the ban on cor-
porate contributions to federal candidates;
repeal of the ban on labor union contribu-
tions to federal candidates, and repeal of the
limits on contributions from individuals and
PACs to federal candidates.

Mr. Smith’s ‘“‘reform’ also would repeal
the system for financing our presidential
elections, the ban on officeholders and can-
didates pocketing campaign contributions
for their personal use, the ban on cash con-
tributions of more than $100, and various
other provisions enacted to protect the in-
tegrity of our democracy.

Mr. Smith also has stated that the federal
campaign finance law, known as the FECA,
is “profoundly undemocratic and profoundly
at odds with the First Amendment.”

Mr. Smith’s position that the FECA, and
its contribution limits, are unconstitutional,
however, is directly contradicted by numer-
ous Supreme Court decisions.

Just last month, for example, the Supreme
Court reaffirmed in Nixon v. Shrink Missouri
Government PAC that contribution limits
are constitutional.

The Court cited ‘‘the prevention of corrup-
tion and the appearance of corruption” as
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the rationale for upholding contribution lim-
its, a rationale that Smith firmly rejects.

Justice Souter, writing for six of the nine
Justices including Chief Justice Rehoquist,
stated, ‘‘Lieave the perception of impropriety
unanswered and the cynical assumption that
large donors call the tune could jeopardize
the willingness of voters to take part in
democratic governance.”

Mr. Smith, it goes without saying, is enti-
tled to hold and express whatever views and
philosophy he may have about campaign fi-
nance laws.

It should also go without saying, however,
that the American people are entitled to
have law enforcement officials who believe
in the validity and constitutionality of the
laws they are charged to enforce, and who do
not view these laws with total disdain and
hostility.

As The Washington Post noted in an edi-
torial, Smith’s premises ‘‘are contrary to the
founding premises of the commission on
which he would serve. He simply does not be-
lieve in the federal election law.”

And, The New York Times wrote in an edi-
torial that Smith’s stated positions ‘‘make
plain that his agenda as a commission mem-
ber would be a further dismantling of reason-
able campaign limits intended to curb the
corrupting influence of big money rather
than serious enforcement of current cam-
paign finance laws.”

Mr. Smith’s nomination is a classic symbol
of the breakdown in law enforcement that
has occurred when it comes to the nation’s
campaign finance laws. Mr. Smith’s con-
firmation to be an FEC Commissioner would
be an insult to the American people.

United States Senators should not allow
this to happen.

Mr. MCCAIN. Mr. President, I see my
friend and comrade in arms, Senator
FEINGOLD. Let me mention what is
going on not only as far as the fund-
raiser is concerned, but recently we re-
ceived information there will be a
hearing tomorrow before the Senate
Judiciary subcommittee and on Thurs-
day before the House Government Re-
form Committee.

According to a December 9, 1996, memo by
FBI Director Louis J. Freeh, Mr. Radek
[head of Justice Office of Public Integrity]
told Mr. Esposito [who was a deputy director
of the FBI] he was ‘‘under a lot of pressure
not to go forward with the investigation,”
and that Ms. Reno’s job ‘“‘might hang in the
balance.” The memo said Mr. Freeh met
with Ms. Reno and personally suggested she
and Mr. Radek recuse themselves from the
probe.

What we are talking about here is a
situation that, if campaign finance
laws had been obeyed and enforced, we
would not be subjected to as a nation;
that is, disturbing allegations that in-
formation was brought by the FBI, the
Director of the FBI, Mr. Louis Freeh,
and by Mr. Charles LaBella, who was
appointed as the head of the task force
to investigate these very allegations by
the Attorney General herself—those
recommendations were ignored by the
Attorney General. The recommenda-
tion for the appointment of an inde-
pendent counsel was ignored by the At-
torney General of the United States. A
recommendation by Mr. Freeh was not
accepted by the Attorney General of
the United States and, according to the
Deputy Director of the FBI, Mr. Radek,
whose office is described as the Office
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of Public Integrity in the Justice De-
partment, he said he was ‘‘under a lot
of pressure not to go forward with the
investigation”—I wonder who from—
and that Ms. Reno’s job ‘“‘might hang in
the balance.”

This is the pernicious effect of a cam-
paign finance system which has run
amok. That is not confined to the
Democratic Party. There have been
abuses on my side as well because this
system knows no party identification.
This system knows only the increasing
avariciousness of a system that has run
amok.

We are now about to confirm as one
of those whose appointment is to en-
force the law someone who is ada-
mantly opposed to the law, believes the
law is unconstitutional. And we are in
a situation in America today that, in
the view of more objective observers
than I, can only be compared to the
turn of the century when the robber
barons of this Nation, through huge
input of contributions to political cam-
paigns, had basically bought the Amer-
ican Congress. Thanks to the brave and
courageous efforts of one Theodore
Roosevelt, joined by millions of other
like-minded reformers, we brought an
end to that corruption.

Now we are about to appoint to that
body an individual who will not only
not be opposed, who will not only not
support trying to clean up this system,
but will try to remove the last vestiges
of campaign finance reform law as it
exists today. All I can say is it is a 5-
year appointment. He will not be there
forever. We will have campaign finance
reform.

As my colleagues know, I recently
completed an unsuccessful campaign
for the nomination of my party for the
Presidency of the United States. It was
one of the most rewarding and uplift-
ing experiences of my life. I learned
many things during that campaign. I
will not clutter the RECORD with the
lessons I learned.

When I began the campaign, I said
the theme of my campaign would be re-
form. Every political pundit said there
was no room for reform in the political
agenda. In hundreds of townhall meet-
ings and thousands of speeches, I said:
Campaign finance reform is the
linchpin; if we want to reform edu-
cation, if we want to reform the mili-
tary, if we want to reform the Tax
Code, if we want to reform the institu-
tions of government, we must get this
Government out of the hands of the
special interests and back to the peo-
ple. I believe that message resonated
then and resonates to this day.

We are about to appoint an indi-
vidual now in complete contradiction
to what I believe is strongly the will of
the people, not only that existing laws
be enforced but new laws be enacted in
order to close the loopholes that have
been created since the passage of the
1974 law.

We, in our wisdom, are about to ap-
point an individual who flies in the
face of everything I learned in my cam-
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paign, despite a clear voice from the
American people, particularly from our
young, bparticularly from our young
citizens to whom, sooner rather than
later, we will pass the torch of leader-
ship of this Nation, who have become
cynical and even alienated from the po-
litical process—not without good rea-
son.

Mr. President, I note the presence of
the Senator from Vermont. I might say
to the Senator from Vermont, I had a
wonderful day in his State long ago,
where he is well respected and well
loved by the citizens of his State. I ap-
preciate the opportunity, always, to be
in lovely Montpelier. I thank him and
his fellow citizens for all their hospi-
tality.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, I ask
unanimous consent I be allowed to
take 7 minutes of the 15 minutes that
is reserved to the Senator from
Vermont on the Timothy Dyk nomina-
tion.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Mr. President, I reserve
the remainder of my time.

Mr. LEAHY. Mr. President, while the
Senator from Arizona is still on the
floor, I was going to say at the begin-
ning of my remarks, the Vermont press
showed very clearly how well respected
the Senator from Arizona is in
Vermont and how well received he was.
He was one of the biggest vote getters
our State has ever had. He did an ex-
tremely good job. He won his party’s
primary overwhelmingly. In Vermont
his victory was declared within, I
think, 5 minutes after the polls closed
on primary day because the number
was so overwhelming.

I say this because, while I was not at
the convention where he spoke, as he
can imagine—it was the Republican
State convention—many of my dear
friends and supporters were there.
They told me also how much they re-
spected what the Senator from Arizona
said, as they had when he had been in
Burlington earlier in his campaign and
spoke to an overflow crowd. Montpelier
is where I was born, so I always watch
what happens there. I say to my friend
from Arizona, the calls and e-mails I
got after his appearance about him
were all positive.

Mr. MCCAIN. I thank my colleague.

NOMINATION OF TIMOTHY B. DYK

Mr. LEAHY. Mr. President, I am
pleased that the Senate is finally going
to vote this week on the confirmation
of Timothy Dyk.

A vote on this nominee has been a
long time coming. He was first nomi-
nated to a vacancy on the Federal Cir-
cuit Court of Appeals in April of 1998—
over 2 years ago—by some reckonings,
in the last century. He had a hearing.
He was reported favorably by the Judi-
ciary Committee of the Senate in Sep-
tember of 1998. His nomination was left
on the Senate calendar that year with-
out any action and eventually was re-
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turned to the President, 2 years ago as
the 105th Congress adjourned.

Then Mr. Dyk was renominated in
January of 1999. He was favorably re-
ported to the Senate floor, again, in
October of 1999. For the last 7 months,
this nomination has been waiting on
the Executive Calendar for Senate ac-
tion.

Let me just tell you a little bit about
Timothy Dyk. He has distinguished
himself with a long career of private
practice in the District of Columbia.
From 1964 to 1999, he worked with Wil-
mer, Cutler, and Pickering as an asso-
ciate and then as a partner. Since 1990
he has been with Jones, Day, Reavis,
and Pogue as a partner. He has been
the chair of its issues and appeals sec-
tion.

He received his undergraduate degree
in 1958 from Harvard College; his law
degree from Harvard Law School in
1961. Following law school, he clerked
for three U.S. Supreme Court Justices:
Justices Reed and Burton, and Chief
Justice Warren. He was also a special
assistant to the Assistant Attorney
General in the Tax Division.

His is a distinguished career. He rep-
resented a wide array of clients, includ-
ing the U.S. Chamber of Commerce, the
National Association of Manufacturers,
the National Association of Broad-
casters, the National Trucking Asso-
ciation, and he has the support of a
wide variety of these organizations. We
have received strong letters of support
for him. Here are some of those who
sent in letters saying let’s get this man
confirmed:

The U.S. Chamber of Commerce, the
American Trucking Association, the
National Association of Manufacturers,
the National Association of Broad-
casters, IBM, Gannett, Eastman
Kodak, Brush Wellman, Rockwell, LTV
Corporation, SkyTel Telecommuni-
cations, the Lubrizol Corporation, In-
gersoll-Rand, the American Jewish
Congress, the Anti-Defamation League,
the American Center for Law and Jus-
tice, and Trinity Broadcasting Net-
work.

I said many times on the floor that
we take far too long to confirm good
people. We are wrong and irresponsible
to hold people up basically on a whim
until we feel like bringing up their
names. Nominees deserve to be treated
with dignity and dispatch, not delayed
for 2 or 3 years. Of course, any Senator
can vote as he or she wants, but let’s
understand the human aspect.

When somebody has gone for their
hearings, when they have been voted
out of committee, when they are pend-
ing in the Senate, their life is on hold
until we act. It is unfair, it is unrea-
sonable to tell somebody in a law prac-
tice: The good news is the President
has nominated you to the Court of Ap-
peals. You will be congratulated by
your partners, by your clients, and
then they will say: When are you going
to be confirmed? If you have to re-
spond: When the Senate gets around to
it, that is not a good answer. Vote
somebody up or vote somebody down.
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This is a man who should have broad,
strong bipartisan support, just as the
letters of support show broad, strong
bipartisan support.

I am glad that Tim Dyk will be voted
on for the Federal Circuit. We have
worked long and hard to get him the
vote to which he is entitled. I worked
to have him confirmed in 1998. I worked
to have him confirmed in 1999. I am
glad that finally, he will be accorded a
vote on this long pending nomination.

He and his entire family have much
of which to be proud. His legal career
has been exemplary. He will make a su-
perb judge.

I know Timothy Dyk. I know him
and his wife, both of whom have had
long, distinguished careers in the pri-
vate sector and the public sector. Let’s
give the country the opportunity to
have him join the Federal Circuit
Court of Appeals, just as we did late
last year with his colleague, Richard
Linn. It is time for the Senate to con-
firm Timothy Dyk to the Federal Cir-
cuit.

Mr. President, not seeing anybody on
the floor, I suggest the absence of a
quorum and ask unanimous consent
that it not run against the time of ei-
ther side.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SCHUMER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHUMER. Mr. President, I yield
to myself as much time as I may con-
sume from Senator LEAHY’s time on
the nomination of Mr. Gerard Lynch to
become a district court judge for the
Southern District of New York.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOMINATION OF GERARD LYNCH

Mr. SCHUMER. Mr. President, I
thank the majority leader and the mi-
nority leader for coming together on
an agreement that allows for a number
of vital votes on judicial nominees. I
also thank Chairman HATCH for, again,
tending to our judicial needs in my
State and in so many States, and for
the fairness with which he has tried to
move this process forward.

It is with great pride and pleasure
that I rise in support of the nomination
of Gerard Lynch to be district court
judge for the Southern District of New
York. At my recommendation, Presi-
dent Clinton nominated Professor
Lynch to fill a vacant Federal judge-
ship in the Southern District.

Professor Lynch’s experiences and
accomplishments as a prosecutor, as a
private lawyer, as a professor of law,
and as a public servant make him a su-
perb candidate to be a Federal judge. I
have never, in my days, seen such high
recommendations from people from all
parts of the political spectrum simply
about this man’s intellect and accom-
plishments.
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Professor Lynch’s background and
career accomplishments are, frankly,
staggering. He was born and raised in
Brooklyn, a place near and dear to my
heart. He then attended Columbia Col-
lege, where he graduated first in his
class—a highly competitive school—
followed by Columbia Law School,
where he also was No. 1 in his class.

After law school, he accepted two ju-
dicial clerkships— first, with one of
New York’s great jurists, Judge Wilfred
Feinberg of the Second Circuit, and
then with Justice William Brennan on
the Supreme Court. He was at the top
of the legal profession as he went
through his education and his clerk-
ships. You could not have a better
record.

Since that time, he has had a multi-
faceted career, mostly as a prosecutor
and professor, and that is as impressive
as any judicial candidate I have seen in
years.

Since 1977, he has served as the Paul
K. Kellner Professor of Law at Colum-
bia Law School, where he teaches
criminal law and criminal procedure,
as well as constitutional law and other
courses.

He is a leading expert on the Federal
racketeering laws and has written nu-
merous articles on the subject. He has
also published articles on other aspects
of criminal law, constitutional theory,
and legal ethics.

Maybe most importantly, he is con-
sidered one of Columbia Law School’s
outstanding professors, winning a num-
ber of awards for excellence in teaching
and serving as a guide and mentor to
countless students over the years.

Professor Lynch, however, has not
only been a professor, he also spent
many years as a Federal prosecutor in
the Southern District of New York, one
of the premier U.S. Attorney’s Offices
in the country. He tried numerous
cases, including white collar and polit-
ical corruption cases, and eventually
rose to be the chief of the appellate di-
vision.

In 1990, after a stint as a professor, he
was asked to return to that office as
chief of the Criminal Division under
U.S. Attorney Otto Obermaier. In that
capacity, he supervised more than 135
prosecutors and oversaw all of the of-
fice’s criminal cases. Mr. Obermaier, a
Republican appointee, handpicked Pro-
fessor Lynch to serve as his lead crimi-
nal prosecutor. I know he has been out-
spoken in support of this nomination,
and Mr. Obermaier was known as a
hardnosed, rather conservative pros-
ecutor in the Southern District.

Professor Lynch has also served as
counsel to numerous city, State, and
Federal commissions, and has worked
with a number of special prosecutors
investigating public corruption. More-
over, from 1988 to 1990, he served as a
part-time associate counsel for the Of-
fice of Independent Counsel.

More recently, Professor Lynch has
been counsel to a top New York law
firm, primarily handling white collar
criminal matters and regulatory mat-
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ters, while still maintaining a full
courseload teaching at Columbia.

So, intellectually, he is at the top of
the list. Experience-wise, he has done
it all. He is also a wonderful, wonderful
person. He loves Latin and Greek and
he knows them well. He loves theater,
art, and ballet.

Just to let my colleagues know what
a fine man he is and what an honorable
man he is, when Gerry went to Colum-
bia College, the Vietnam war was wag-
ing. He came from a working-class
background and he knew that many of
his classmates in high school would be
drafted. He, by being a college student,
was not eligible for the draft, but he
thought that was unfair. He thought it
was unfair that those lucky enough to
get into college should have special ad-
vantages over working-class young
men being called for the front line. So
he refused to pursue an exemption. He
was not called. But that shows you the
mettle of the man.

I will close by admitting that I am
very excited about the prospect of Pro-
fessor Liynch becoming the next mem-
ber of the Southern District bench. I
know his wife and his son are proud of
him, and rightfully so.

He meets the criteria I have set for
myself in choosing judges, which are:

No. 1, excellence. There is no doubt;

No. 2, moderation. I try to avoid
judges who are extreme in either case;

And, No. 3, diversity. While Gerard
doesn’t quite qualify in that, I think I
fulfill that in some other nominations.

Gerard Lynch has the rare combina-
tion of intelligence, practical experi-
ence, judicious temperament, fairness,
and devotion to hard work that makes
for truly great judges. He is just what
the Founding Fathers and all others
throughout have wanted for a Federal
judge. All too many people of his quali-
fication don’t ask for and don’t aspire
to the bench. He does. We should take
this opportunity and support him
wholeheartedly.

I yield to my senior colleague and
friend from the State of New York,
Senator MOYNIHAN. Is that the proper
procedure, Mr. President? Should I
yield to Senator MOYNIHAN, or should I
yield my time?

The PRESIDING OFFICER. Senator
MOYNIHAN is recognized in his own
right.

Mr. MOYNIHAN. How very generous
of you, Mr. President.

How kind of my beloved colleague
and friend.

I rise with a measure of animus, if I
may do, sir, this afternoon. I was one
of those who, with my colleague, intro-
duced Mr. Lynch to the Committee on
the Judiciary with such very consider-
able pride to have that opportunity.

My colleague remarked about the
founders of the Constitution. I will
speak in just a moment about the Co-
lumbia Law School, which precedes the
Constitution, which Constitution was
written in very large measure by a
graduate of that law school, Alexander
Hamilton, and whose first large trea-
tise of explanation was written by



S4274

Chancellor Kent, as he is known, hav-
ing been chancellor of New York State,
with his commentaries on the laws of
the United States.

It is not a small thing to become a
member of that law faculty. It is a
large honor carefully reserved for law-
yers of successive generations who note
history and demand its importance to
this time.

We have before us, sir, the nomina-
tion of a great lawyer—I use that care-
fully—who will be a superb judge.

I think he might have been sur-
prised—we would not have been sur-
prised—that early in life and at an-
other time he might not have chosen
criminal law as his specialty. But he
came of age in the bar when that was
the first problem, singularly so, of the
Southern District of New York. And he
went to work at it.

He was a serious prosecutor, sir, a
successful one—a relentless one and a
successful one. I want to say that, sir—
a successful one. None came into his
compass charged with a crime that he
did not prosecute fairly, rigorously, re-
lentlessly, and, in the end, sir, with an
extraordinary range of success—and I
defer to my revered colleague—with an
extraordinary range of success.

This is a man of whom criminals had
never heard but, when they appeared in
court with him, will never forget. This
man understood that the principles of a
free society require adherence to law
with a reverence and respect and, if
necessary, a measure of fear: Do not
appear before this judge with the bur-
den of guilt or you shall be found
guilty.

He has a range of intellectual pur-
suits. Ought not a member of the
school of law that taught Alexander
Hamilton and graced by Chancellor
Kent and his great success—ought not
there be such a range? Ought he not be
able to entertain alternative ideas, ex-
amine them, and consider the possibili-
ties?

We have, sir, a wonderful symbol—I
do not know in my ignorance whether
it is from Greece or Rome—of Justice
blindfolded, holding up a scale and
weighing the evidence. He has done
that in a great range of professional ar-
ticles. He has done that in a long ca-
reer of prosecution. And he has consid-
ered alternatives and made judgments
because he is by nature a judge. He has
been in the pits where judges have to
make determinations from whatever is
presented to them as evidence. And he
knows the process.

He graduated summa cum laude from
Columbia Law School. He clerked for
Judge Feinberg on the Second Circuit
Court of Appeals —the Second Circuit,
sir, the mother court, we should say—
and for Justice Brennan on the Su-
preme Court. Over the past 23 years, he
has won award upon award, including
the University-wide President’s Award
for Outstanding Teaching in 1997. He is
nationally known as a criminal law ex-
pert, for his writings, and particularly
his writings on racketeering law.

CONGRESSIONAL RECORD — SENATE

I come before the Senate to say there
has not been a finer judge proposed by
the Senate Committee on the Judici-
ary. We are honored to have him before
the Senate. I prayerfully hope none of
us ever appear before him.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that I be allowed to
use my time on two judicial nomina-
tions.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I have
great respect for Senator MOYNIHAN
and Senator SCHUMER. I know they
have great affection and admiration for
Mr. Lynch. In no way do I question his
integrity. I do not question his legal
ability. He is certainly a scholar and a
person of intellect.

Except for two leaves of absence, he
has been a law professor. The old rule
must apply: The A students become
professors; B students, judges; and C
students make the money. Regardless,
he has been a professor, worked on a
few cases, and spent several years with
the U.S. Attorney’s Office prosecuting
cases. By all accounts, he is a man of
good personal character.

The problem I have with this nomi-
nation is that I have come to believe
from his writing that he is, indeed, a
judge who is an activist. There is only
one opportunity for the people of this
country to confront the question as to
whether or not an individual nomi-
nated to be a judge will obtain a life-
time appointment. That is our role
under the Constitution, to advise and
consent to nominations of the Presi-
dent. The President has nominated Mr.
Lynch. I think it is our duty, if we are
not to be a potted plant or rubber
stamp his record, his skill, his back-
ground, his philosophy, and see if we
want to authorize him, for the rest of
his life, to preside over cases, to inter-
pret the law, to interpret the Constitu-
tion, and make major decisions in that
regard. That is our question: Do we
want to do that?

It would be bad to impose upon the
people of New York or any other State
any person who is not clearly com-
mitted to the judicial role. The judicial
role is that a judge should require him-
self to follow the Constitution of the
United States and the laws duly passed
by the Congress of the United States.
The Constitution is a contract. It was
an instrument of agreement between
the American people and the govern-
ment when they formed it. They gave
to the government certain limited pow-
ers. They reserved for themselves and
for the States other powers. That is a
fundamental principle.

I think our courts in recent years
have done a little better. At one point,
they were exceedingly activist. The
leader of that activism crusade in the
Federal courts was none other than
Justice Brennan for whom Mr. Lynch
clerked. Subsequent to that, he has
written in the Columbia Law Review
on two separate occasions. The Colum-
bia Law Review is a prestigious law re-
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view and the Columbia Law School is a
prestigious law school. One does not
write for the Columbia Law Review
without giving careful thought to each
and every word he utilizes in that law
review, even more so if he is a professor
at that school.

In the course of writing these arti-
cles, Mr. Lynch made some statements
that I think represent very serious in-
dications of his philosophy and his
willingness to be bound by the law and
the Constitution as a judge. Take, for
example, this 1984 article, ‘‘Constitu-
tional Law as Moral Philosophy’’:

The Supreme Court, because it is free of
immediate political pressures of the sort
that press on those who must face the voters,
is better placed to decide whether a proposed
course of action that meets short-term polit-
ical objectives is consistent with the funda-
mental moral values to which our society
considers itself pledged.

That is a very risky, dangerous state-
ment, a carefully written statement,
words Mr. Lynch chose carefully. He
says the Supreme Court, because it
doesn’t have to answer to the Amer-
ican people in elections, is better
placed to decide a proposed course of
action that meets short-term political
objectives and is consistent with moral
values which our society considers
itself bound.

Our Constitution is deeply rooted in
our moral order and heritage, but our
Constitution is a contract; our Con-
stitution is an agreement with the peo-
ple. It has specific ideas and require-
ments in it that I expect a judge to
abide by.

To show the danger in this philos-
ophy, let me share the example of the
death penalty. The eighth amendment
prohibits cruel and unusual punish-
ment. Justice Brennan, for whom Mr.
Lynch clerked, declared that the death
penalty was cruel and unusual and
therefore it violates the eighth amend-
ment to the Constitution.

I suggest that is bizarre because at
the time the Constitution was adopted,
every State had a death penalty. There
are six or more references within the
very document itself, the Constitution,
to a death penalty. Yet he feels it vio-
lates some sort of contemporary stand-
ards of morality. Justice Brennan used
his lifetime appointment as a judge to
dissent on every single death penalty
case, saying it violates the Constitu-
tion, while the Constitution con-
templates and says you can take life
with due process in several different
places.

That is judicial activism.

Mr. SCHUMER. Will the Senator
yield? I am happy to yield to him some
of my time.

I ask my colleague if he was aware
that Professor Lynch is for the death
penalty. In fact, he was questioned by
Senator THURMOND, on our committee.
I will read the question for the RECORD:

Do you have any personal objection to the
death penalty that would cause you to be re-
luctant to oppose or uphold the death sen-
tence?

And Professor Lynch answered:
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No, Mr. Chairman.

So I submit to my friend that, while
Justice Brennan may have had a more
broad—I tend to agree with my col-
league. I am for the death penalty my-
self, but I tend to agree with my col-
league on that issue. That is not Pro-
fessor Lynch’s philosophy. In fact,
when one becomes a Clerk for the Su-
preme Court, high honor that it is, you
are chosen simply on your scholastic
ability, not on your ideology. I thank
the Senator for yielding and letting me
add that to the record.

Mr. SESSIONS. Mr. President, I
think Senator SCHUMER raises a good
point. I never said he opposed the death
penalty. What I was trying to point out
is that judges, if they desire to impose
their fundamental moral values on peo-
ple when they don’t get elected, can
end up doing things like Justice Bren-
nan did, for which, certainly, Mr.
Lynch admires him.

I have another quote I think is even
more clear, a more clear indication of
Mr. Lynch’s willingness to utilize per-
sonal opinions—justifying judges who
want to use personal opinions instead
of interpreting the law. He was talking
about Justice Brennan. This was in
1997, just a few years ago:

Justice Brennan’s belief that the Constitu-
tion must be given meaning for the present
seems to me a simple necessity; his long and
untiring labor to articulate the principles of
fairness, liberty, and equality found in the
Constitution—

Fairness, liberty, and equality sound
a little bit like the French Revolution,
words they used to chop off a lot of
people’s heads. Our Constitution is a
document of restraint. But:

. . in the way that he believed made most
sense today.

Justice Brennan’s belief that the
Constitution must be given:

. . . meaning for the present in the way he
believed made most sense today seems far
more honest and honorable than the pretense
that the meaning of those principles can be
found in 18th- or 19th-century dictionaries.

In the course of my time on the Judi-
ciary Committee, I have voted for well
over 90 percent of the nominees, I sup-
pose, that the President has submitted.
This Senate has confirmed a large
number of them. I suggest that this
may be the most dramatic example of
any nominee that we have had, that
they have explicitly stated that a judge
has the ability to ignore the meaning
of the words that were put in the Con-
stitution. In other words, he doesn’t
have to use the dictionary definition of
words. He doesn’t have to use dic-
tionary definitions of words. He just
goes to whatever the meaning of ‘‘is,”
is, I suppose.

In other words, there is no constraint
on a judge who will not adhere to the
words himself and admit that he needs
to be bound by the plain words in a
statute or our Constitution. He puts
down the philosophy that a judge has
to show restraint. Even if he did not
like the constitutional provision, even
if he or she did not like the statute in-

CONGRESSIONAL RECORD — SENATE

volved, he would be bound to enforce it.
It is a fundamental matter of great im-
portance.

Just as Professor VanAlstyn, speak-
ing at a Federal court conference a
number of years ago, said:

It is absolutely critical that we enforce
this Constitution, the one that we have, the
good and bad parts of it.

That is what law is all about, en-
forcement of law that is written. With-
out it, we do not have justice. Pro-
fessor VanAlstyn says you do not re-
spect the Constitution if you don’t en-
force its plain meaning. You say the
Constitution is great; it is a living doc-
ument. It is not; it is on paper. It is not
living; it doesn’t breathe. It is a con-
tract with the people of America about
how they are going to give power to
people who govern them. It is a limited
grant of power to the people who gov-
ern them.

I will say this. That is another dra-
matic statement of a judge’s ability,
according to Mr. Lynch, to redefine
meanings of words and to line up con-
temporary events, as of today, so he
can impose a ruling on the people that
he believes is just and fitting with
community standards and moral decen-
cies and things of that nature. That is
a very dangerous philosophy. It is not
the philosophy of the mainstream law
in America today.

It was advocated by and probably
reached its high-water mark under Jus-
tice Brennan when he tried to declare
the death penalty to be in violation of
the U.S. Constitution, when the Con-
stitution provided for the death pen-
alty. That is big-time stuff, when a
Justice on the Supreme Court is pre-
pared to say something like that and
dissented on every single death penalty
case based on that theory.

I suggest Mr. Lynch is a brilliant
lawyer, a man of great skill, a lawyer/
professor, and he knows what he means
and he said what he meant when he
wrote that. What else can we think? If
that is so, then I believe we cannot be
sure, Members of this Senate, that he
would consider himself bound by the
plain meaning of words, of statutes
passed by this body or even more sig-
nificant, not consider himself bound by
the Constitution itself that was rati-
fied by the American people to protect
their liberties.

Remember, when we have a judge
who believes in activism, it is at its
most fundamental an antidemocratic
act. It is an act that goes against de-
mocracy because we have a lifetime-ap-
pointed judge whose salary cannot be
cut so long as he lives. He can stay on
that bench as long as he lives. He is as-
serting for himself or herself the right
to declare what he or she thinks is ap-
propriate today. ‘It may not have been
what they thought when they wrote
that old Constitution, but things have
changed today. I think today the death
penalty is unconstitutional.”” That
kind of philosophy is a danger. It dis-
respects the Constitution. It under-
mines the Constitution and undermines
democracy.
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I wish I would be able to support Mr.
Lynch. I supported the overwhelming
majority of the nominees, some of
them maybe even more liberal than
Mr. Lynch, but I haven’t had anything
to indicate that or I would have prob-
ably opposed them. Some I have.

This document, these law review ar-
ticles are extraordinarily troubling to
me. I do not think it is a minor point.
I think it is a big point. I know the
Senator from New York, both Senators
from New York, think highly of Mr.
Lynch and I respect that. But based on
what I have observed, I believe his
written remarks indicate he is unwill-
ing to be bound by the law. Therefore
we should not impose him on the peo-
ple of New York and the United States.

I see the Senator from New York
might want to comment on that before
I go to the next nominee? I have one
more nominee I would like to comment
on.

Mr. SCHUMER. Yes, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, I
thank my friend from Alabama for his
heartfelt remarks. I understand the
passion from which he comes and,
while I do not agree with him com-
pletely, as those on my judicial panel
will tell him, one of the things I always
cross-examine them about is, Is this
person going to go off and make their
own law? Because I do not like that ei-
ther. As I said, my three watchwords in
appointing judges in my first year, and
I think I have lived up to them with
every nominee, are: Excellence, mod-
eration, and diversity.

Let me just say I think Judge Lynch
is clearly a moderate and he clearly is
not the kind of activist that my good
friend from Alabama is saying. In fact,
he has criticized Justice Brennan for
being ‘‘activist’” in some of his inter-
views. Judge Posner noted the same
about Judge lynch. Judge Posner is
someone who probably agrees with the
Senator from Alabama more than he
agrees with the Senator from New
York.

But the two quotes there that my
friend from Alabama cited are snippets
of articles. Two paragraphs later Pro-
fessor Lynch expostulates further and
greatly narrows what he has said here.
Let me read a quote from the first arti-
cle. I think it is important the record
have it for the edification of my good
friend from Alabama.

Admittedly, Professor Lynch is a
professor. He has written a lot more
than a lot of the other judges and,
given as many writings as he has, I
guess you could take two paragraphs
and say: This man is a judicial activist.

If you look at the entire warp and
woof of his work, as well as what he ac-
tually meant even in the two para-
graphs my good friend from Alabama
has mentioned, I think the Senator is
not correctly stating Professor Lynch’s
view.

I will read a paragraph from the same
article from which the previous quote
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the Senator from Alabama had men-
tioned appears. This is what Professor
Lynch says a few paragraphs later:

It is the text itself that embodies and de-
fines what has been agreed on. What survived
the rigorous ratification process to become
fundamental law, after all, was not what
Madison or Bingham believed in his heart, or
even what they said on the floor of the Con-
vention or the House, but rather what was
contained in the text of the ratified provi-
sion. Thus, the text is not merely evidence
from which the mind of the (perhaps partly
mythological) lawgiver should be deduced;
rather, the text is the definitive expression
of what was legislated.

I will repeat that again for my col-
league from Alabama:

. . the text is the definitive expression of
what was legislated.

That is hardly the writing of some-
body who wants to go far, far afield. As
I mentioned, the example my good
friend from Alabama keeps hearkening
back to is the death penalty and the
way Justice Brennan interpreted it. If
Professor Lynch agreed with that, I
would say the Senator from Alabama
had a point, but he explicitly disagrees
and has criticized Justice Brennan as
being too active.

The second quote Senator SESSIONS
focuses on, the quote before us on the
chart, comes from a tribute to the
memory of Justice Brennan that Pro-
fessor Lynch, who clerked for Justice
Brennan after graduating from law
school, wrote in 1997. Again, in the con-
text of the whole essay, Professor
Lynch’s point is noncontroversial. He
is writing here about what a judge is to
do when the broad language in the Con-
stitution does not speak to a modern-
day issue. We are not talking about ex-
panding but interpreting the spirit of
the Constitution.

I say to my colleague from Alabama,
when the fourth amendment speaks of
unreasonable searches and seizures and
says nothing about wiretaps of tele-
phones or the Internet, it does not
mean the judges are unable to inter-
pret what search and seizure means in
the context of telephones or wiretaps.
That is all Professor Liynch is saying.

He is saying judges must look at the
text and the values underlying the text
and interpret both in light of develop-
ments of the present. Do not expand
what unreasonable searches and sei-
zures are, rather interpret them in
light of new changes in technologies,
such as telephones. Otherwise, the Con-
stitution—and I am sure my colleague
from Alabama can admit this—would
be largely irrelevant to today’s legal
problems.

Moreover, Professor Lynch was asked
at his nomination hearing about this
article by Senator THURMOND. Here is
what he said. His response was un-
equivocal:

I believe, Mr. Chairman, that the starting
place in interpreting the Constitution is
with the language of the document. As with
the legislation passed by the Congress, it is
the wording of the Constitution that was
ratified by the people and that constitutes
the binding contract under which our gov-
ernment is created.
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In attempting to understand that lan-
guage, it is most important to look to the
original intent of those who wrote it and the
context in which it was written.

It seems to me, and I did not realize
it until I read this paragraph again,
those are the exact words my good
friend from Alabama mentioned as his
views of what the Constitution is all
about: Not some document that ex-
pands at the whim, wishes, or ideology
of the judge but rather a written con-
tract, words, black and white with the
American people. Judge Lynch—I do
not want to presume anything here,
particularly in this Chamber—Pro-
fessor Lynch makes, in fact, the same
point that my good friend from Ala-
bama did.

The PRESIDING OFFICER. The time
of the proponents of the nomination
has expired.

Mr. SCHUMER. Mr. President, I ask
unanimous consent that 1 additional
minute of Senator LEAHY’s time on an-
other judge where there is not going to
be any contest or discussion be given
to me. I am not expanding the time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SCHUMER. I thank Senator
LEAHY in absentia for allowing me to
do that. I hope he is not upset.

It is certainly the prerogative of my
good friend from Alabama to interpret
snatches of text from book reviews and
tributes to conclude that maybe Pro-
fessor Lynch has a judicial philosophy
with which he disagrees, but this is the
definitive and current statement on
the issue by the nominee, and I think
it prevails.

In conclusion, if Professor Lynch is
confirmed, I believe Senator SESSIONS
and I—and I have enjoyed working with
him on so many issues—will look back
5 or 10 years and both approve of the
work Judge Lynch has done, admire his
faithfulness to the words of a document
we both regard as sacred—and I believe
he does as well—the Constitution, a
document we are all sworn to uphold. I
yield back any time and thank my col-
league for the dialog and for making us
think and explore as he always does.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. What is the time left
on the Lynch nomination?

The PRESIDING OFFICER. The Sen-
ator from Alabama has 4 minutes.

Mr. SESSIONS. Mr. President, I note
that Mr. Lynch’s words are pretty ex-
plicit and leave little doubt. I am
pleased to see before his hearing—talk
about a death-bed conversion. His tes-
timony sounds somewhat improved
over the language here, but it does con-
cern me when he dismisses concepts
such as actually looking at diction-
aries that refer to the time of the peo-
ple who wrote the document and review
words to see what they actually were
intended to mean.

That is what a judge really ought to
do, and Mr. Lynch dismisses that al-
most with contempt. We have to con-
sider it awfully dangerous when a judge
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feels the principles of the Constitution
of liberty, equality, and fairness are in
the Constitution when that phrase is
really not in the Constitution, and the
danger of those words are they are
great ideals, but they are general; they
have no definitiveness, and they give a
platform for a judge to leap off into dif-
ferent issues about which he may per-
sonally feel deeply and simply do so on
the basis that it is fair or it is a ques-
tion of equality: This is fairness so I
will just rule this way.

We have preserved our Nation well by
insisting that our judiciary remain
faithful to the plain and simple words
of the Constitution and the statutes in-
volved.

NOMINATION OF TIMOTHY B. DYK

Mr. SESSIONS. Mr. President, I will
use what time I have remaining on the
Lynch nomination for the Dyk nomina-
tion, and I will yield the floor to Sen-
ator SMITH who wants to speak.

Mr. Dyk has been nominated to the
Federal circuit here in Washington.
Mr. Dyk is a good lawyer, apparently
with a good academic background, and
has certain skills and abilities that I
certainly do not dispute. I do not have
anything against him personally, but I
do have serious concerns about this
court. I do not believe we need another
judge on this court.

The Federal circuit is a court of lim-
ited jurisdiction. It handles patent
cases and Merit Systems Protection
Board cases, certain international
trade cases, and certain interlocutory
orders from district courts. It is a spe-
cialized court and does not get involved
in too many generalized cases.

We have analyzed the caseload of this
circuit. I serve on the Administrative
Oversight and Courts Subcommittee of
the Senate Judiciary Committee with
Senator CHUCK GRASSLEY, who is chair-
man. I have been a practicing pros-
ecutor for 15 years in Federal court be-
fore Federal judges; that is where 1
spent my career. I know certain judges
are overwhelmed with work, and I have
observed others who may not be as
overwhelmed with work.

I will go over some numbers that in-
dicate to me without doubt that this
circuit is the least worked circuit in
America. It does not need another
judge, and I will share this concept
with fellow Members of the Senate.

They handle appeals in the Federal
Circuit, appeals from other court cases
and boards. In 1995, there were 1,847 ap-
peals filed in the Federal Circuit. Four
years later, in 1999, that number had
fallen to 1,543 appeals, a 16-percent de-
cline in cases filed.

Another way to look at the circuit is
how many cases are terminated per
judge. The Administrative Office of
Courts provides a large statistical re-
port. They analyze, by weighted case
factors, judges and cases by circuits
and districts and so forth. It is a bound
volume. They report every year. The
numbers are not to be argued with.

The Federal Circuit has by far the
lowest number of dispositions per



May 23, 2000

judge. The Federal Circuit has 141 cases
per judge terminated. There are 11
judges now on that circuit. As a matter
of fact, those 141 cases were when the
court had 10 judges. We now have 11
judges on that court, and we are talk-
ing about adding Mr. Dyk, who would
be the 12th judge on that court, to take
the numbers down even further.

The next closest circuit is a circuit
that is also overstaffed—the D.C. Cir-
cuit. I have opposed nominees to the
D.C. Circuit in Washington. Oddly
enough, both the circuits that I believe
are overstaffed and underworked are
located in this city. The average case
dispositions for a circuit judge in
America are more than double that.
Let me provide some examples.

The Third Circuit average number of
terminations per judge is 312; the
Fourth Circuit, 545; the Fifth Circuit,
668—that is four times what the Fed-
eral Circuit does—the Seventh Circuit,
3562; Eighth Circuit, 440; Ninth Circuit,
455, the Tenth Circuit, 350; the Elev-
enth Circuit—my circuit, Florida, Ala-
bama, and Georgia—820 cases, com-
pared to 141. That is six times as many
cases per judge in the Eleventh Circuit
as in the Federal Circuit.

The taxpayers of this country need to
give thought to whether or not we need
to add a judge to this circuit. It is pret-
ty obvious we ought to consider that.
Terminations per judge on the Federal
Circuit represent only 17 percent of the
cases terminated by a judge on the
Eleventh Circuit.

Senator GRASSLEY issued a report on
March 30, 1999, “‘On the Appropriate Al-
location of Judgeships in the United
States Court of Appeals.” The report
assessed the need to fill one vacancy on
the Federal Circuit. The court already
had 11 active judges of the 12 author-
ized.

The Federal Circuit also had five sen-
ior judges at that time. Senior judges
contribute a lot to the workload. That
is a pretty high number. Almost half as
many judges are senior judges who
come in on a less-work level. They
don’t handle the most important en
banc cases, but they participate in
drafting opinions. They have law
clerks. Many of them do almost as
many cases as an active judge. So they
have five senior status judges. Maybe it
is down to four now, but at that time
there were five senior judges.

The Grassley report states:

In fact, the current status of the circuit
actually supports the argument that the
court could do its job with a smaller com-
plement of 11 judges. As such, the case has
not yet been made that the current vacancy
should be filled.

That remains true today. The Fed-
eral circuit has 11 active judges now
and 4 senior judges.

On the issue of the cost of a judge-
ship, people ask, how much does it cost
to add another judge? Just add a judge
and pay his salary, $140,000, $150,000 a
year? That is not too bad. However, the
actual cost of a Federal judge is $1 mil-
lion annually. They have two, three
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law clerks, secretaries, office space, li-
braries, computers, travel budgets, and
everything that goes with being a Fed-
eral appellate judge. It is an expensive
process. That number is a legitimate
number, 1 million bucks.

We have judges in this country who
are working night and day, but this
circuit is not one of them. Before we do
not fill some of those vacancies, before
we do not add new judges to some of
those districts—and it is not that
many, but some are really over-
worked—we ought to think about
whether we ought to continue a judge
where we don’t need one.

The Grassley report also dealt with
the problem of having more judges
than you need, sort of a collegiality
question. The report said:

Judge Tjoflat [chief judge at the Eleventh
Circuit at one time] testified that some
scholars maintain that a ‘‘perfect’’ appellate
court size is about 7 to 9 judges, and when a
court reaches 10 or 11 judges, ‘‘you have an
exponential increase in the tension on the
court of the ability of the law not to be cer-
tain.” Judges claimed that there is a marked
decrease in collegiality when the appeals
court is staffed with more than 11 or 12
judges. Chief Judge Posner of the Seventh
Circuit thought that with 11 judges, the Sev-
enth Circuit was ‘“‘at the limit of what a
court ought to be’ in terms of size.

The Seventh Circuit had more than
twice as many cases per judge as the
Federal Circuit does today.

The Grassley report further stated
there is a consistency cost with ex-
panding courts:

Not only is there a loss in collegiality the
larger a court becomes, there is also an in-
crease in work required by the judges to
maintain consistency in the law. Judge
Wilkinson felt that more judges would not
lighten the burdens of a court, but would ac-
tually aggravate these burdens further.

The Federal Circuit, to which this
judge would like to be appointed—and
it would be a good position to draw
that big Federal judicial salary and
have the lowest caseload in America
—has the lowest terminations per
judge of any circuit court of appeals. It
has a 16-percent decrease in overall
caseload, with a clear recommendation
from the Grassley subcommittee report
that there is not a need to add another
judge to this circuit.

I suggest that we not approve this
judge, not because he is not a good per-
son but because we don’t need to bur-
den the taxpayers with $1 million a
year for the rest of his life to serve on
a court that doesn’t need another
judge. In fact, they could probably get
by with two or three fewer judges than
they have right now and still have the
lowest caseload per judge in America.

We don’t have money to throw away.
People act as though a million dollars
isn’t much money. A million dollars is
a lot of money where I came from. I
think we ought to look at that and put
our money where we have to have some
judges. There are some of those areas.

I thank the Chair for the time to ex-
press my thoughts on the Dyk matter
and yield the remainder of my time to
Senator SMITH from New Hampshire.
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The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

The PRESIDING OFFICER. Nineteen
minutes remain for the Senator from
Alabama. Fifteen additional minutes
are under the control of the Senator
from Utah.

Mr. SMITH of New Hampshire. Mr.
President, I rise today in opposition to
the nominations of both Mr. Dyk and
Mr. Lynch. But I also rise to briefly
discuss the role of the Senate in judi-
cial nominations, the issue of advice
and consent. What is the appropriate
role for the Senate? Should we be out
here opposing nominations? You can be
criticized for it because they say: Well,
the President is in the other party;
therefore, every time you oppose a
nomination, it is for political reasons.

The truth is, by either voting for or
not asking for a recorded vote, I have
allowed many Clinton nominees to
move forward. But I think we have an
obligation under the advise and con-
sent clause of the Constitution that if
we don’t think the judge is qualified to
be on the Court, or perhaps he or she is
too much of an activist and not really
upholding the Constitution as it was
written, then I think we have an obli-
gation to say that.

It is with some reluctance I must do
that. That is my view. When I say
“‘qualified,” we don’t merely look at
the educational background of the
nominee or to the employment history
to understand qualifications. I am
more interested in the judicial philos-
ophy: Is this nominee going to be an
activist judge for one issue or another?
Whether conservative or liberal, is that
the purpose of a judge—to go on the
Court and be an activist for some par-
ticular issue—or is it more appropriate
for the judge to go on the Court and be
an activist for the Constitution of the
United States and interpret that Con-
stitution correctly? The latter is what
I believe is the appropriate thing to do.

As a member of the Judiciary Com-
mittee, I have searched through many
of the nominees this President has sent
forward. I must say I am shocked at
the amount of judicial activists. We
have had some great clashes in this
body on Presidential nominees for the
Court—Robert Bork, to name one, and
Clarence Thomas was another. It seems
that when the liberal side of the aisle
goes after a judge, it is always appro-
priate, but if we go after a judge be-
cause we think he or she is too far to
the left in terms of activism, then, of
course, it is wrong.

But article II, section 2, of the Con-
stitution states that the President
‘‘shall nominate, and by and with the
Advice and Consent of the Senate, shall
appoint Ambassadors, other public
Ministers and Consuls, Judges of the
Supreme Court, and all other Officers
of the United States, whose Appoint-
ments are not herein otherwise pro-
vided for, and which shall be estab-
lished by Law.” That means the lower
courts, to put it in simple terms.

The Senate is not a rubber stamp for
any nomination, nor should it be. We
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have a right to speak out, and I specifi-
cally, along with Senator SESSIONS,
asked for a recorded vote in the case of
Mr. Dyk and Mr. Lynch because I be-
lieve the Senate should go on record.
Sometimes if the nominees are not
controversial but simply share a dif-
ferent philosophical view from mine
and are not activist, and based on their
background I believe they will look at
the Constitution as fairly as possible,
in an objective manner, I don’t object
to those nominees.

I don’t expect President Clinton to
appoint a judge I might appoint. I re-
spect that, and I understand that. That
is not the reason for the advise and
consent clause, to simply disapprove
every single nominee because you dis-
agree with the President’s politics.

The framers of our Constitution set-
tled on a judicial selection process that
would involve both the Senate and the
President. Remember, these are life-
time appointments. There is no going
back, unless some horrible thing hap-
pens in terms of malfeasance, where
the judge is impeached. But for the
most part, a judicial appointment is
lifetime. A Federal judge is a Federal
judge for life. So if a few of us come
down to the Senate floor, as Senator
SESSIONS and I have done, and talk
about these nominees, I don’t think
that is so bad. They are appointed for
life. So if we have concerns, I think
they should be raised. That is legiti-
mate on either side of the aisle.

Nominees who are a danger to the
separation of powers, who have shown
evidence of legislating from the bench,
those are the kinds of nominees to
whom I am opposed. I am not opposed
to nominees based on a President’s po-
litical philosophy. I am opposed to
nominees who have shown evidence of
legislating from the bench. That is a
very important point to make.

I might also say, before discussing
specifically the two nominees just for a
moment, that there is some irony in
this debate today because this is the
first time nominations have come be-
fore the Senate for a vote since the
President of the United States has been
recommended for disbarment as an at-
torney by the State of Arkansas. Now,
I don’t know if that has happened in
American history before. I don’t be-
lieve so. So I think I am correct in say-
ing this is the first time in American
history that a sitting President has
been recommended for disbarment
from the State he came from, and then
that same President is submitting
nominees to the courts in our land.

I do not mean to imply anything by
this in terms of the qualifications of
the nominees, about their conduct in
office or anything such as that. That is
not the intention. The intention here is
to point out that it is somewhat ironic
that a man who showed total disregard
for the law, according to the law in the
State of Arkansas, would now be send-
ing judges up to the Senate for ap-
proval. So I bring this to the attention
of my colleagues because it is the first
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time in American history this has ever
happened. We are standing here in
judgment of people who are appointed
by a President who has been rec-
ommended for disbarment.

The Arkansas bar, as you know, a
day or so ago recommended this. A
committee of the Arkansas Supreme
Court recommended this past Monday
that the President be disbarred because
of ‘“‘serious misconduct’ in the Paula
Jones sexual harassment case. A ma-
jority of the panelists who met Friday
to consider two complaints against the
President found that the President
should be disciplined for false testi-
mony about his relationship with
Monica Lewinsky, the Arkansas Su-
preme Court said. He was, indeed, fined
by another judge from Arkansas for
lying under oath.

So it is ironic we are debating the
qualifications of many fine jurists,
frankly, before us today, and in the
newspapers we read about how our
President is facing disbarment. So it is
a unique situation we face here and one
I want everybody to understand.

We break a lot of ground here. We do
a lot of things that have never been
done before. We had an impeachment
trial in the Senate a few months ago.
The Senate, in its infinite wisdom, said
the President was not guilty, but the
Arkansas bar said otherwise. So it is a
very interesting twist of fate that now
nominees are being sent to the Senate
by a man who is recommended for dis-
barment, and probably will be dis-
barred, from the practice of law in the
State of Arkansas.

Let me conclude on a couple of points
on the nominees. I have spent a lot of
time on the nomination of Timothy
Dyk, and I am very much opposed to
Mr. Dyk being a District Judge for the
U.S. Circuit Court of Appeals for the
Federal Circuit. Some of the material I
looked at I am not going to go into on
the Senate floor. But a couple of things
in which Mr. Dyk was involved con-
cerned me.

In a Washington Post article appear-
ing in May of 1984, the Post reported
that Timothy Dyk ‘‘agreed to work for
free for the anti-censorship lobby, Peo-
ple for the American Way, to sue the
Texas Board of Education over the
board’s 10-year-old rule that evolution
be taught as “‘only one of several expla-
nations of the origins of mankind.”

People for the American Way is pret-
ty much a liberal activist, anti-Chris-
tian group that seeks to rid public edu-
cation of any mention of God at all in
its educational language and lit-
erature, or in schools.

The president for the People for the
American Way, Ralph G. Neas, spoke in
January of 1999 about his vision of the
People for the American Way. Listen
to what he said because you have to re-
member that Mr. Dyk worked for them
pro bono, for nothing. Mr. Neas said:

As you may know, People for the American
Way has always carefully monitored the rad-
ical religious right and its political allies.
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Mr. Neas believes that most if not all
Republicans are members of the ‘‘rad-
ical right.”

He further said:

The effort by some elements of the con-
servative religious and political movements
to undermine support for public education
goes back decades before Phyllis Schlafly
and Gary Bauer and Pat Robertson came on
the scene, before the days of the Heritage
Foundation, back before Newt Gingrich and
the Contract with America.

As you can see by his comments,
People for the American Way is now
and has always been an anti-Christian,
anti-conservative organization.

He continues by attacking ORRIN
HATCH, Governor George Bush, and
Senator JOHN MCcCAIN for supporting
schooling voucher legislation.

Let me repeat that. He attacked Sen-
ator JOHN MCCAIN, Senator ORRIN
HATcH, and Governor George Bush for
supporting school vouchers.

I guess Timothy Dyk might turn out
to be one of the greatest judges in the
history of the world, for all I know. I
can’t predict that. I am not in the busi-
ness of predicting the future. I am try-
ing to take a look at what I have be-
fore me to make a decision on whether
or not a person is fit to be on the court.

I understand that the U.S. Chamber
of Commerce is a staunch supporter,
but I have to vote no because I don’t
believe that a potential judge who uses
that kind of language and who makes
those kinds of decisions with those
kinds of organizations on a pro bono
basis is the kind of person I want on
the court.

I must say that there are thousands
of judges—and thousands of people who
want to be judges—all over America
who serve, do it honorably, and inter-
pret the Constitution as fairly and as
equitably as possible.

Why is it that time and time again
before this body come these outrageous
judicial activists appointed by this
President? Some have said, well, the
other side of the aisle gave you a lot of
judges during the Bush administration.
A lot of those judges, if not most, were
not judicial activists.

It is one thing to have a different
philosophical view and to be nominated
by a President of a different philo-
sophical view. We are not interested in
philosophy on the Supreme Court, or
on any court. We are interested in sup-
porting the Constitution and inter-
preting the Constitution the way the
founders would have wanted us to do it.
They are not your activists. I don’t
care about your activists. But I think
when you hear people representing on a
pro bono basis—for no money; you are
doing it because you want to do it; you
are not getting paid—there is a dif-
ference. When somebody retains you as
a lawyer, you have every right to do
that. That is the American way, and
you have every right to do it pro bono.
But it tells you about somebody when
they represent somebody pro bono.
Terrorists were represented pro bono
by Mr. Dyk.
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I think when you are looking at
these things, you have to say to your-
self, well, these are the people with
whom he wants to surround himself
with pro bono services. I guess I have
to ask, isn’t there anybody out there
somewhere that we could have as a
nominee who doesn’t have to be out
there talking about and criticizing
Members of the Senate because they
support school vouchers and are rep-
resenting groups that do that, or even
on the issue of evolution? I think it is
going too far. I think it is sad, frankly,
that we have to deal with it.

The other nominee before us who has
been talked about already is Gerald
Lynch for the Southern District of New
York. The reason I oppose his nomina-
tion is for the same reasons.

As my colleague, Senator SESSIONS,
quoted, Attorney Lynch wrote:

Justice Brennan’s belief that the Constitu-
tion must be given meaning for the present
seems to me a simple necessity; his long and
untiring labor to articulate the principles of
fairness, liberty, and equality found in the
Constitution in the way that he believed
made most sense today seems far more hon-
est and honorable than the pretense that the
meaning of those principles can be found in
eighteenth or nineteenth-century diction-
aries.

That is a pretty legalistic phrase.
Let’s put it in English. It means what
the founders said in the 1700s isn’t rel-
evant. It is not relevant. It is relevant
today. What is relevant today is rel-
evant today. And, frankly, the Con-
stitution those guys wrote in the late
1700s doesn’t apply to us today. The
Constitution is not the same. It is to-
tally wrong.

Why is it that we criticize those who
wrote the Constitution when we at-
tribute time and time again to some
great people who profess to be scholars
on the Constitution? They come down
here on the Senate floor saying: You
know, the founders didn’t mean that;
that isn’t what they meant; they didn’t
mean to say that; if you look at it lit-
erally, it does not mean that.

When you go back and find the com-
ments of the founders, over and over
again the founders say exactly what
they meant. Not only did they write it
in the Constitution but they explained
it in their own words in the debate.
And they still say they didn’t mean
what they said.

I think if you find a document that
was written by somebody and then you
find the explanation, and it says what
they meant—they said, ‘‘This is what I
meant’—that is pretty obvious.

I think we are seeing evidence here
again of a person who will be another
judicial activist who is going to say the
Constitution isn’t relevant today, so,
therefore, I can put my interpretation
into the Constitution. That is the kind
of nominees that we are talking about
here. This is very troubling.

That is why I rise today to oppose
both the nominations of Timothy Dyk
and Gerard Lynch, and I will also op-
pose a couple of other nominees in the
future.
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Mr. LEAHY. Mr. President, I am de-
lighted to support the confirmation of
Jerry Lynch to the District Court for
the Southern District of New York.
Professor Lynch is the Paul J. Kellner
Professor of Law at Columbia Law
School, the outstanding law school
from which he received his law degree
in 1975. He began his legal career by
clerking on the Second Circuit Court of
Appeals for Judge Feinberg and then
on the United States Supreme Court
for Justice Brennan.

He served as an Assistant U.S. Attor-
ney in the Southern District of New
York back in the early 1980’s and as the
Chief Appellate Attorney for that of-
fice. In 1990 he returned to the office at
the request of President Bush’s U.S.
Attorney to head the Criminal Division
of that office.

Even his opponents must describe
him as ‘‘a man of personal integrity
and a man of considerable legal skill.”
That he is. He is also a person who
served as a prosecutor during two Re-
publican Administrations.

Professor Lynch is well aware that
he has been nominated to the District
Court and not to the United States Su-
preme Court and that he will be bound
by precedent. He has committed to fol-
low precedent and the law and not to
substitute his own views. In his an-
swers to the Judiciary Committee, he
wrote:

There is no question in my mind that the
principal functions of the courts is the reso-
lution of disputes and grievances brought to
the courts by the parties. A judge who comes
to the bench with an agenda, or a set of so-
cial problems he or she would like to
‘“‘solve,” is in the wrong business. In our sys-
tem of separation of powers, the courts exist
to apply the Constitution and laws to the
cases that are presented to them, not to re-
solve political or social issues. The bulk of
the work of the lower courts consists of
criminal cases and the resolution of private
disputes and commercial matters.

In fact, in specific response to writ-
ten questions from Senator SESSIONS,
Professor Lynch wrote that he under-
stands that the role of a district court
judge requires him to follow the prece-
dents of higher courts faithfully and to
give them full force and effect, even if
he personally disagrees with such
precedents.

His opponents excerpt a couple lines
of text from a 1984 book review and a
eulogy to his former boss, Justice
Brennan, rewrite them and argue that
their revisions of his words indicate a
judicial philosophy that he will not en-
force the Constitution but his own pol-
icy preferences. They are wrong.

I have read the articles from which
opponents excerpted out of context a
phrase here and a phrase there to try
to construct some justification for op-
posing this nominee. In his 1984 book
review, Professor Lynch was criticizing
a book that defended the legitimacy of
constitutional policymaking by the ju-
diciary. That’s right: Professor Lynch
was on the side of the debate that criti-
cized personal policymaking by judges
and counseled judicial restraint.
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Professor Lynch criticized the author
for a ‘‘theory justifying judges in writ-
ing their own systems of moral philos-
ophy into the Constitution.”” Nonethe-
less, opponents of this nominee turn
the review on its head, as if Professor
Lynch were the proponent of the propo-
sition he was criticizing.

These opponents take a throw-away
line out of context from the book re-
view and miss the point of the review.
What his critics miss is the fact that
Professor Lynch argued against the Su-
preme Court being the politically ac-
tivist institution that the book he is
criticizing seeks to justify. Professor
Lynch argues against judges, even Su-
preme Court Justices, becoming moral
philosophers. He writes, following the
excerpt on which his critics rely:

[N]either of these claims has force when
the Court speaks through the medium of
moral philosophy. First, there is little rea-
son to expect judges to be more likely than
legislators to reach correct answers to moral
questions. After all, judges possess no par-
ticular training or expertise that gives them
better insight than other citizens into
whether abortion is a fundamental right or
an inexcusable wrong. Disinterestedness
alone does not determine success in intellec-
tual endeavor. . . .

Ignored by his critic is also the writ-
ten answer that Professor Lynch fur-
nished Senator SESSIONS explaining
what he meant by the statement that
is being misread and misinterpreted,
again, by his opponents. Professor
Lynch explained:

The quoted statement comes from a book
review in which I sharply criticize a book
that makes the claim that courts have au-
thority to enforce moral principles of its own
choosing, a position I do not share. In the
quoted passage, I was attempting to explain
why the Supreme Court is given power to en-
force the text of a written Constitution.

The other quote being criticized is
taken from a short memorial to Jus-
tice Brennan, a man for whom Pro-
fessor Lynch had clerked and whom he
respected. The memorial was appar-
ently written just after Justice Bren-
nan’s funeral. Professor Lynch wrote of
Justice Brennan’s humanity and his
patriotism. Nonetheless, it appears
that even this statement of tribute to
a departed friend is grist for the mill of
opponents looking for something they
can declare objectionable.

Ignored by opponents is the direct re-
sponse to Senator SESSIONS’ question
about the eulogy for Justice Brennan.
Professor Lynch responded to Senator
SESSIONS:

The statement quoted comes from a eulogy
to Justice Brennan on the occasion of his
death. I do not believe that good faith at-
tempts to discern the original intent of the
framers are dishonest or dishonorable.
Judges and historians daily make honorable
and honest attempts to understand the
thoughts of the framers.

Too often, however, the history that law-
yers present to courts is deliberately or inad-
vertently biased by the position that lawyers
as advocates would like to reach, and such
resort to partial and limited sources can be
used to support results that accord with pol-
icy preferences. While Justice Brennan took
positions that can be criticized as activist, it



S4280

is generally agreed that he was forthright in
stating his approach.

Likewise ignored is Professor
Lynch’s statement to Senator SES-
SIONS: ‘““The judge’s role is to apply the
law, not to make it.”

Also ignored are the acknowledg-
ments by Professor Lynch in the
course of the memorial itself that the
‘‘charge that Justice Brennan confused
his own values with those of the Con-
stitution does capture one piece of the
truth’” and that the ‘‘problem, and here
is the heart of the argument against
Brennanism, is that there will always
be different interpretations of what
those core shared values mean in par-
ticular situations.”” I commend Pro-
fessor Lynch for his candor.

It is sad that Senators have come to
oppose nominees and the Senate has re-
fused to move forward on nominees be-
cause they clerked, as young lawyers
just out of law school for a certain
judge or because clients they rep-
resented during the course of their
practice and while fulfilling their pro-
fessional responsibilities had certain
types of claims and charges against
them or brought certain types of
claims. That is what underlies the op-
position to both this highly qualified
nominee and to Fred Woocher, a nomi-
nee to an emergency vacancy on the
District Court for the Central District
of California.

Mr. Woocher participated in a con-
firmation hearing last November and
has been denied consideration by the
Judiciary Committee for more than six
months. Mr. Woocher has had a distin-
guished legal career and is fully quali-
fied to serve as a District Judge. But
Mr. Woocher clerked for Justice Bren-
nan after his academic studies at Yale
and Stanford.

Apparently, Senators who are hold-
ing up consideration of Mr. Woocher
likewise believe that those who do not
favor the conservative activism of Jus-
tice Scalia or Chief Justice Rehnquist
should oppose the appointment of peo-
ple who clerked for such jurists. Cer-
tainly that is the point that they are
establishing by their opposition to
these outstanding nominees.

Any Senator is entitled to his or her
opinions and to vote as he or she sees
fit on this or any nominee. But the ex-
cerpts relied upon by opponents of Pro-
fessor Lynch, from over 20 years of
writing and legal work, do not support
the conclusion that Professor Lynch is
insensitive to the proper role of a judge
or that he would ignore the rule of law
or precedent. To charge that Judge
Lynch would consider himself not to be
bound by the plain words of the Con-
stitution is to misperceive Jerry Lynch
and ignore his legal career.

With respect to the unfounded charge
that Professor Lynch would interpret
the Constitution by ignoring its words,
that is simply not true. Here is what
Professor Lynch told Senator THUR-
MOND at his confirmation hearing:

I believe, Mr. Chairman, that the starting
place in interpreting the Constitution is
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with the language of the document. As with
legislation passed by the Congress, it is the
wording of the Constitution that was ratified
by the people and that constitutes the bind-
ing contract under which our Government is
created.

In attempting to understand the language,
it is most important to look to the original
intent of those who wrote it and the context
in which it was written. At the same time,
with respect to many of those principles, the
Framers intended to adopt very broad prin-
ciples. Sometimes the understanding of
those principles changes over time.

In truth, the opposition to this nomi-
nation seems to boil down to the fact
that Professor Lynch clerked for Jus-
tice Brennan, a distinguished and re-
spected member of the United States
Supreme Court, more than 20 years
ago.

In light of the arguments made by
the Senator of Alabama on the work-
load of the Federal Circuit, I wanted to
add to the RECORD the letter from the
Chamber of Commerce to the Sub-
committee on Administrative Over-
sight and the Courts from last summer.
Although these statistics are as out of
date as those used by the Senator from
Alabama, the letter makes several im-
portant points. The caseload of the
Federal Circuit is not inflated by pris-
oner cases but is filled with com-
plicated intellectual property cases
and other complex litigation. I ask
consent to print the August 1999 letter
from the Chamber of Commerce in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,
Washington, DC, August 3, 1999.

Hon. CHARLES E. GRASSLEY,

Chairman, Subcommittee on Administrative
Oversight and the Courts, Hart Senate Of-
fice Building, Washington, DC.

DEAR CHAIRMAN GRASSLEY: This letter
again urges that the Judiciary Committee
promptly consider the nomination of Tim-
othy Dyk for the Federal Circuit and that
that nomination be reported out of Com-
mittee before August recess. It has been al-
most sixteen months since Mr. Dyk was first
nominated to the Federal Circuit, it has been
nearly a year since he was first voted out of
Committee. So far as the Chamber is aware,
he is the only judicial nominee voted out of
Committee last year who has been scheduled
for a second hearing. We urge that a second
hearing is unnecessary.

We understand that the principal concern
about Mr. Dyk’s nomination now relates to
the need to fill the vacancy. There are now
not one, but two vacancies on the Federal
Circuit. We recommend that Mr. Dyk’s nomi-
nation be acted upon promptly so that the
Federal Circuit will not be seriously under-
staffed.

The question about the need to fill the va-
cancy was considered in the March 1999 Re-
port on the Appropriate Allocation of Judge-
ships in the United States Courts of Appeals.
The Report generally agrees that ‘‘the best
measure of when a court requires additional
judges is how long it takes, after an appeal
is filed with a court, to reach a final decision
on the merits.” (p.5) The Report also states
that: Over the last five years, the Federal
Circuit’s ‘“‘“mean disposition is the lowest of
any circuit court. . . .”

But the Report’s comparison between the
Federal Circuit and the other Circuits is a
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comparison of apples and oranges. The Fed-
eral Circuit data appear to have been com-
puted using a ‘‘mean’ or average number,
while the data for the other Circuits was
computed using a median number. Over the
most recent five-year period (1994-1998),
using median data, the disposition time for
the Federal Circuit exceeded that for the
Second, the Third and the Eighth Circuits.
The most recent data (for 1998) show that the
median disposition time for the Federal Cir-
cuit equals or exceeds that from four other
Circuits (the First, Third, Eighth and Dis-
trict of Columbia). Moreover, the median
disposition time for the Federal Circuit in-
creased 20%; from 7.9 months in 1994 to 9.5
months in 1998. These data directly support
acting on the pending nomination.

To be sure the Federal Circuit has a small-
er numerical caseload than other Circuits
because the Federal Circuit, as Congress pre-
scribed, does not hear criminal or prisoner
cases. But it does have a heavy (and increas-
ing) docket of intellectual property cases
and other forms of complex litigation.

Congress intended to give the Federal Cir-
cuit exclusive jurisdiction over patent cases,
and to be the court of last resort in the vast
majority of those cases. (Supreme Court Re-
view is unlikely because there can be no con-
flict with another Circuit). Under these cir-
cumstances, it is critical to the Congres-
sional design and to the business community
that the court not give short shrift to these
important cases. There is a substantial risk
that if the Federal Circuit is understaffed,
and limited to ten judges, it will not have
time to give these cases the attention that
they deserve. The Chamber, as well as busi-
ness-organizations such as Eastman Kodak,
Ingersoll Rand and Lubrizol, expressed this
concern to the Committee.

Finally, we understand Senator Grassley’s
concern that the Federal Circuit does not
have a formal mediation program. We note
that Mr. Dyk, in his first hearing, supported
the creation of such a program, and that he
has extensive experience in mediating intel-
lectual property cases. He could make it im-
portant to the Court in that area, and we
urge that the Court be allowed to secure the
benefit of Mr. Dyk’s services as soon as pos-
sible.

Sincerely,
LONNIE P. TAYLOR.

Mr. KOHL. Mr. President, I rise to
support the long overdue confirmation
of Tim Dyk to the Federal Circuit. The
Judiciary Committee reported out Mr.
Dyk in 1998 by an overwhelming, bipar-
tisan margin. Unfortunately, Mr. Dyk’s
nomination died a slow death last Con-
gress, as he waited in vain for con-
firmation by unanimous consent or, in
the alternative, at least a floor vote.

This Congress, Mr. Dyk has had wait
yet another year and a half for Senate
consideration after his renomination
and second overwhelming Judiciary
Committee approval. This delay has
been unfair to Mr. Dyk and his family,
who have had to put their lives on hold
as he awaits confirmation. It has also
been unfair to the Federal Circuit,
which will be enormously enhanced by
his ascension. We are lucky Mr. Dyk
was willing to wait; other outstanding
candidates, however, may be dissuaded
from making the already arduous sac-
rifices necessary to serve in the federal
judiciary.

Finally, it now appears that Mr. Dyk
is reaching the end of his long road to
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confirmation and will soon take his de-
served seat on the bench. He is an ex-
cellent candidate—a graduate of Har-
vard College and Harvard Law School,
a law clerk to Chief Justice Earl War-
ren on the Supreme Court, and a liti-
gator with a long, distinguished prac-
tice and a history of public service.

I strongly support this nominee and
urge my colleagues to join me in sup-
porting his confirmation.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOMINATION OF BRADLEY SMITH

Mr. McCONNELL. I yield myself
whatever time I consume.

Mr. President, I begin my comments
by rebutting some of the points made
by colleagues on the other side of the
Brad Smith nomination. One of the
quotes used against Professor Smith
out of context was that he said:

The most sensible reform is the repeal of
the Federal Election Campaign Act.

Using this quotation to imply that
Professor Smith would repeal the
FECA exemplifies the meritless argu-
ments being used to block the nomina-
tion of the most qualified FEC nominee
in the history of the Federal Election
Commission.

When this statement is read in con-
text and the ellipsis are removed, it is
clear that Professor Smith is only
talking about the contribution limits
in the Federal Election Campaign Act.
On that point he is in pretty good com-
pany: Chief Justice Warren Burger and
Justice Hugo Black also held that
view. Justices Scalia and Thomas hold
that view. Professor George Priest of
the Yale Law School, Professor John
Lott of Yale Law School, Dean Kath-
leen Sullivan at Stanford Law School,
Dean Nelson Polsby at George Mason
Law School, and former Solicitor Gen-
eral and Justice of the Massachusetts
Supreme Court and now Harvard law
professor, Charles Fried, have all es-
poused this view on campaign contribu-
tion limits.

I assume all of them would by that
argument be barred from serving on
the Federal Election Commission. Of
course, they would not be barred from
serving on the Federal Election Com-
mission, and neither should Professor
Smith.

In holding this view, Mr. Smith is no
more in disagreement with the law
than the Brennan Center and Common
Cause, Professor Neuborne, and others
who think the law should allow expend-
iture limits. These people at the Bren-
nan Center and Common Cause advo-
cate a position contrary to the law as
declared by the Supreme Court in
Buckley and affirmed in Shrink PAC.
Under the standard being applied to
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Mr. Smith, all of them are barred also
from serving on the FEC. Clearly, that
would be an absurd result.

The Democratic nominee before the
Senate, Mr. McDonald, disagrees even
more sharply with the Supreme Court
than Professor Smith. In open and re-
corded meetings of the FEC on August
11, 1994, in response to a recitation of
election laws interpreted by the Su-
preme Court, Mr. McDonald declared:
The Court just didn’t get it.

He doesn’t care what the courts say.
Clearly, we can’t confirm him if dis-
agreement with the law disqualifies an
FEC nominee. If there is anyone who
has displayed contempt for the law, it
is Danny McDonald, not Brad Smith.

Mr. Smith has acknowledged that his
view that there should be no contribu-
tion limits is no more the law than is
the view of the Brennan Center and
Common Cause and some of my col-
leagues that there should be expendi-
ture limits. Moreover, he has made
clear he would have no problem enforc-
ing contribution limits.

When asked if he would pledge to up-
hold his oath, he said he would proudly
and without reservation take that
oath, and everyone who knows him, in-
cluding Dan Lowenstein, former na-
tional board member of Common
Cause, has no doubt that Brad Smith
will faithfully enforce the laws written
by Congress and interpreted by the
courts.

Professor Smith’s detractors fail to
note that he has made clear in his tes-
timony before the Rules Committee
that if the Shrink Missouri case had
been a Federal case and come before
the FEC for an enforcement action, he
would have had no problem voting for
enforcement action in that kind of
case.

So the notion that Smith ignored
Shrink PAC in his testimony is com-
pletely unfounded. I refer my col-
leagues to page 40 of the Rules Com-
mittee Hearing Report dated March 8
of this year. Opponents argue Professor
Smith says problems with election law
have been ‘‘exacerbated or created by
the Federal Election Campaign Act’ as
interpreted by the courts.

So what? Supreme Court dJustices
have expressed concern that the Fed-
eral Election Campaign Act as inter-
preted by the courts has had unin-
tended consequences which have exac-
erbated or created problems with our
campaign finance system. The Su-
preme Court Justices have said that. In
Shrink PAC, Justice Kennedy opined:
It is the Court’s duty to face up to ad-
verse, unintended consequences flowing
from our prior decisions.

He goes on to assert, FECA and cases
interpreting it have ‘‘forced a substan-
tial amount of political speech under-
ground.” Noting the problems created
by the Federal Election Campaign Act,
Justice Kennedy explained that under
existing law ‘‘issue advocacy, like soft
money, is unrestricted—see Buckley at
42 to 44—while straightforward speech
in the form of financial contributions
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paid to a candidate, speech subject to
full disclosure and prompt evaluation
by the public, is not * * * This mocks
the First Amendment. Our First
Amendment principles surely says that
an interest thought to be the compel-
ling reason for enacting a law is cast
into grave doubt when a worse evil sur-
faces than the law’s actual operation.

In my view, that system creates dan-
gers greater than the one it has re-
placed.

So, I guess this passage would dis-
qualify Justice Kennedy of the Su-
preme Court from serving on the Fed-
eral Election Commission. So, are we
to punish Professor Smith for telling
the truth? Professor Burt Neuborne of
the Brennan Center has written that at
least three extremely unfortunate con-
sequences flow from Buckley.

Neuborne also writes that:

Reformers overstate the level of downright
dishonesty existing in our political culture;
furtherer deepening public cynicism.

Then is Professor Neuborne prohib-
ited from serving on FEC? We all know
that many of the problems with the
current system are caused by exces-
sively low contribution limits. Presi-
dent Clinton, other Democrats, and
many people from my own party have
publicly acknowledged this reality and
the need for raising hard money limits.
So I guess all of those folks would also
be disqualified from serving on the
FEC.

Professor Smith is opposed also be-
cause he has written that the Federal
election law is profoundly undemo-
cratic and profoundly at odds with the
first amendment.

It has been said that Professor Smith
is unfit for the FEC because he believes
that the Federal election law is pro-
foundly at odds with the first amend-
ment. Quoting his 1995 policy study
from Cato Institute:

Here is the Supreme Court in Buck-
ley. Justice Brennan, in fact, who is
known to have written the opinion:

The Supreme Court’s decisions in Mills v.
Alabama and Miami Herald Publishing v.
Tornillo held that legislative restrictions on
advocacy of the election and defeat of polit-
ical candidates are wholly at odds with the
first amendment.

So, now we are keeping Professor
Smith off the FEC, it is argued, for
quoting from the majority opinion in
the Buckley case? From quoting from
the majority opinion in the Buckley
case? Before reformers began attacking
Justice Brennan for authoring this
quotation that Mr. Smith has cited, let
me note that Justice Brennan’s obser-
vation has been borne out by the fact
that provisions of FECA are still being
declared unconstitutional as recently
as the first week of May, when the
Tenth Circuit Court of Appeals de-
clared unconstitutional the party-co-
ordinated expenditure limits.

It is worth noting this was in a 1996
case on remand from the Supreme
Court, a case known as Colorado Re-
publican, in which the Supreme Court
declared unconstitutional the party
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independent expenditure limits in the
Federal Election Campaign Act, de-
spite reformer assertions that they
were undoubtedly constitutional.

So, it is simply absurd to attack Pro-
fessor Smith for quoting from a major-
ity opinion in a Supreme Court case.
But that is what Professor Smith’s de-
tractors are doing. They are saying he
is unfit to serve on the Supreme
Court—in this case the Federal Elec-
tion Commission—because he quotes
majority opinions that are binding
laws and factually correct statements
of how FECA has been treated by the
courts.

I might also note that efforts to
paint this quotation as an absolute
statement of his views on the entire
Federal Election Campaign Act also
lack any merit. If one reads the article
in which Bradley Smith recites this
quotation by the Court, he makes clear
that he supports many aspects of the
Federal Election Campaign Act, in-
cluding the statute’s disclosure provi-
sions. Arguments being asserted
against Professor Smith are, at best,
half truths constructred by reform
groups, but many simply misstate
Smith’s position and reformers and
their allies at the New York Times and
the Washington Post persist in advanc-
ing these specious arguments, even
after they have been shown to lack any
merit whatsoever.

It seems that Professor Smith’s de-
tractors will say anything to get what
they want without any regard for ei-
ther facts or logic.

I also note even the intellectual lead-
er of the reform movement, Burt
Neuborne, has written that:

The arguments against regulation are pow-
erful and must be respected.

Professor Smith’s opponents con-
clude he should not be confirmed be-
cause he has said:

People should be allowed to spend what-
ever they want on politics.

Well, so what? Under current law,
people can spend whatever they want
in the form of independent expendi-
tures. Parties can spend whatever they
want in the form of independent ex-
penditures and coordinated expendi-
tures. Wealthy candidates such as Jon
Corzine in New Jersey can spend what-
ever they want from their personal for-
tunes. Moreover, this statement clear-
ly refers to expenditure limits. Since
Buckley, the Supreme Court has con-
sistently held expenditure limits un-
constitutional. Although so-called re-
formers wish this were not the law, it
is the law. So, again, we are punishing
Professor Smith for stating what the
law is, not what the reformers would
like it to be.

I would also like to note that Burt
Neuborne of the Brennan Center agrees
with Brad Smith that contribution and
spending limits have undemocratic ef-
fects. Neuborne has written:

Contribution and spending limits and un-
fair allocation of public subsidies freeze the
political status quo, providing unfair advan-
tage to incumbents.
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Even the Brennan Center acknowl-
edges that disagreement over Buckley
does not disqualify a person from inter-
preting Buckley. The Brennan Center
has come under fire for its book ‘‘Buck-
ley Stops Here,”” and its views that the
current Federal Election Campaign Act
is flawed. I wonder if my colleagues on
the other side of the aisle would vote
against the executive director of the
Brennan Center or the legal director of
the Brennan Center who have criticized
the current campaign finance law and
the Supreme Court’s decision in Buck-
ley? The Brennan Center has com-
mitted blasphemy, equal to that of
Professor Smith, by actually -criti-
cizing the reformers.

For example, Burt Neuborne, the
Brennan Center’s legal director, has
stated:

Reformers overstate the level of downright
dishonesty existing in our political culture,
further deepening public cynicism.

Moreover, Neuborne has
that:

Contribution and spending limits freeze
the political status quo by providing unfair
advantages to incumbents.

Neuborne has gone after the Holy
Grail here. He has actually criticized
Congress and the Federal Election
Campaign Act. Would those who oppose
Brad Smith also oppose the Brennan
Center?

I would hope not. In fact, the Bren-
nan Center’s own web page acknowl-
edges that this type of reasoning is in-
valid. Let me quote the Brennan Cen-
ter regarding disagreements over Buck-
ley and the Federal Election Campaign
Act:

The fact that a person believes that the
Court should revise its constitutional rulings
does not mean that either side disrespects
the law or is disqualified from interpreting
Buckley. Moreover, there is no direct cor-
relation between attitudes towards Buckley
and constitutional analysis of proposed cam-
paign finance reforms.

One of the most troubling solutions
asserted during this confirmation de-
bate is that if a nominee has personally
questioned the law of Congress, then
somehow that nominee is disqualified
from government service. Imple-
menting these new type of litmus tests
for government service seems short-
sighted and ill advised, to put it mild-
ly. Certainly most Members of Con-
gress would be disqualified from future
service in the executive or judicial
branch under this new test, since near-
ly everyday we question the wisdom of
our laws and regularly vote in opposi-
tion to various laws.

This new litmus test barring govern-
ment service for those who question
the law would clearly exclude many
fine and capable men and women. For
example, it is not uncommon for Fed-
eral judges to personally disagree with
Congress’ efforts to establish manda-
tory minimum sentences or uniform
sentences through the use of the Fed-
eral sentencing guidelines. Judge Jose
Cabranes, of the Court of Appeals for
the Second Circuit, is a widely re-
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spected legal scholar who has been
mentioned by both Democrats and Re-
publicans as a possible Supreme Court
nominee.

Judge Cabranes, however, has been a
frequent and outspoken critic of the
law he follows every day. He has writ-
ten a book and law review articles ar-
guing that current Federal sentencing
laws and guidelines are ill conceived
and ‘‘born of a naive commitment to
the ideal of rationality.” Judge
Cabranes has stated:

The utopian experiment known as the U.S.
Sentencing Guidelines is a failure. . ..

Moreover, the respected Judge
Cabranes disagrees with what has been
popularly referred to as reform. Spe-
cifically, the judge explains that the
sentencing reformers’ ‘‘fixation on re-
ducing sentencing disparity. . .has
been a mistake of tragic propor-
tions. . ..[TJhe ideal [of equal treat-
ment] cannot be, and should not be,
pursued through complex, mandatory
guidelines. We reject the premise of
[the] reformers. . ..”

Does this mean Judge Cabranes is
unfit to be a Federal judge because he
does not personally agree with the sen-
tencing law he must follow every day
from the bench? Is Judge Cabranes,
who is an otherwise widely respected
judge, unfit to serve because he dis-
agrees with the reformers, the wisdom
of Congress, and the sentencing laws?
Of course not.

Let’s look to the Supreme Court for
a moment on the specific issue of cam-
paign finance law where reasonable
people have and do disagree.

In the landmark case of Buckley v.
Valeo, the Court had the difficult task
of harmonizing the Federal Election
Campaign Act with the First Amend-
ment to the Constitution. Ultimately,
the Court’s decision in Buckley estab-
lished what has been the law of the
land now for the past quarter-century.
I think it is worth noting, however,
that every Supreme Court Justice sit-
ting in that case disagreed with the
law Congress had passed.

Several of these renowned dJustices
even questioned the law that was ulti-
mately established by the Court’s in-
terpretation in Buckley. For example,
Justice Thurgood Marshall dissented in
part. Justice Blackmun dissented in
part. Justice White, Chief Justice
Burger, and the current Chief Justice
Rehnquist—all of these jurists dis-
agreed with both the law Congress
passed and the law the Court created
through its interpretation in Buckley.

Several years after Buckley, Justice
Marshall continued to question the law
established in Buckley. Does that mean
the Senate would have denied Justice
Thurgood Marshall a seat on the FEC if
he had desired such a seat? Would Jus-
tice Marshall be unfit to serve a fixed
term on a bipartisan commission?

What about Chief Justice Burger who
argued Congress did not have the power
to limit contributions, require disclo-
sure of small contributions, or publicly
finance Presidential campaigns? If the
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Chief Justice had wanted a seat on the
FEC, would the Senate have rejected
Chief Justice Burger as unfit to serve?
After all, Chief Justice Burger’s opin-
ion is in contrast with that of the New
York Times. Would Chief Justice Burg-
er have been unfit to serve a fixed term
on a bipartisan commission?

What about my fellow colleagues who
question the Court’s decision in Buck-
ley? The junior Senator from Cali-
fornia, for example, said on the floor of
the Senate only a few months ago:

I am one of these people who believe the
Supreme Court ought to take another look
at Buckley v. Valeo because I think it is off
the wall.

Would my colleagues on the other
side of the aisle oppose the junior Sen-
ator from California if she retired from
the Senate and wanted to become an
FEC Commissioner? After all, she dis-
agrees with the law and with the
Court’s decision in Buckley. Would she
be unfit to serve?

What about noted scholars such as
Joel Gora, the associate dean of the
Brooklyn Law School, who has criti-
cized the Federal Election Campaign
Act? Or Ira Glasser of the American
Civil Liberties Union? Both Gora and
Glasser were lawyers in the original
Buckley case. Or Kathleen Sullivan,
the dean of the Stanford Law School?
Or Lillian BeVier of the University of
Virginia Law School? Or Professor
Larry Sabato of the University of Vir-
ginia and a former member of the 1990
Senate Campaign Finance Reform
Panel named by Majority Leader
George Mitchell? Would these re-
spected scholars, who question the law
and share many of Professor Smith’s
election law views, be disqualified from
Government service at the FEC?

Professor Smith’s sin, in the eyes of
the reform industry, is twofold: One, he
understands the constitutional limita-
tions on the Government’s ability to
regulate political speech, and, two, he
has personally advocated reform that
is different from the approach favored
by the New York Times.

Let me say loudly and clearly, I be-
lieve that neither an appreciation for
the first amendment nor disagreement
with the New York Times and Common
Cause should disqualify an election law
expert for service on the Federal Elec-
tion Commission.

As the numerous letters that have
been flooding to me at the committee
establish, Professor Smith’s views are
well within the mainstream of con-
stitutional jurisprudence and com-
mend, not disqualify, him for Govern-
ment service at the FEC. Personally, 1
think Professor Smith’s views would be
a breath of fresh air at a Commission
whose actions have all too frequently
been struck down as unconstitutional
by the courts.

Let me point out that the world of
campaign finance is generally divided
into two camps of reasonable people
who disagree with the Supreme Court’s
interpretation of the First Amendment
in Buckley. One camp prefers more reg-

CONGRESSIONAL RECORD — SENATE

ulation; another camp prefers less reg-
ulation. Neither camp is perfectly
happy with the current state of the
law.

One camp is made up of the New
York Times, Common Cause, the Bren-
nan Center, and scholars such as Pro-
fessors Ronald Dworkin, Daniel
Lowenstein, and Burt Neuborne. I
might add that reformers Neuborne
and Lowenstein have both written
strong letters in support of Brad
Smith’s scholarship and writings on
campaign finance.

The other camp is occupied by citizen
groups ranging from the ACLU to the
National Right to Life Committee, and
scholars such as Dean Kathleen Sul-
livan, and Professors Joel Gora, Lillian
BeVier, and Larry Sabato. It is prob-
ably fair to say Danny McDonald is in
one camp and Brad Smith is in the
other. I definitely agree with one camp
more than I do the other, but I do not
think agreement with either camp
makes a person a lawless radical or a
wild-eyed fanatic. And, I certainly do
not think membership in either camp
should disqualify a bright, intelligent,
ethical election law expert from serv-
ice on a bipartisan Federal Election
Commission.

Finally, and most importantly, the
overwhelming letters of support for
Brad Smith and his unequivocal testi-
mony before the Rules Committee con-
vince me without a doubt that Brad
Smith understands that the role of an
FEC Commissioner is to enforce the
law as written and not to remake the
law in his own image.

As I mentioned earlier, critics who
have philosophical differences with
Professor Smith should heed the words
of Professor Daniel Kobil, a former
board member of Common Cause. This
is what he had to say:

I believe that much of the opposition—

Referring to Professor Smith—
is based not on what Brad has written or said
about campaign finance regulations, but on
crude caricatures of his ideas. . . . Although
I do not agree with all of Brad’s views on
campaign finance regulations, I believe that
his scholarly critique of these laws is cogent
and largely within the mainstream of cur-
rent constitutional thought. . .. I am con-
fident that he will fairly administer the laws
he is charged with enforcing. . . .

Let me add the sentiments of Pro-
fessor Daniel Lowenstein of UCLA Law
School, also a former board member of
Common Cause. This is what he had to
say:

Smith possesses integrity and vigorous in-
telligence that should make him an excel-
lent commissioner. He will understand that
his job is to enforce the law, even when he
does not agree with it.

Let me say a few words about the
Democrats’ nominee to the FEC, Com-
missioner Danny McDonald. First, the
obvious: McDonald and I are in dif-
ferent campaign finance reform camps.
If I followed the new litmus test that is
being put forth by some in this con-
firmation debate, then I would have no
choice but to vigorously oppose his
nomination.
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I have serious questions about
McDonald’s 18-year track record at the
FEC. Commissioner McDonald’s views
and actions have been soundly rejected
by the Federal courts in dozens of
cases.

One of these cases, decided earlier
this year, Virginia Society for Human
Life v. FEC, resulted in a nationwide
injunction against an FEC regulation
that Commissioner McDonald has en-
dorsed for years.

Let me point out that this McDon-
ald-endorsed regulation had already
been struck down by several other Fed-
eral courts. Yet McDonald has contin-
ued to defy the Federal court rulings
and stubbornly refuses to support
changing the regulation. Two other
cases, FEC v. Christian Action Net-
work and FEC v. Political Contribu-
tions Data, Inc. resulted in the U.S.
Treasury paying fines because the ac-
tion taken by McDonald and the FEC
was ‘‘not substantially justified in law
or fact.”

Just last Friday, the Tenth Circuit
struck down yet another FEC enforce-
ment action as unconstitutional.

I ask unanimous consent to print in
the RECORD a list of a dozen cases
where the Federal courts have rejected
the actions of McDonald and the FEC
as unconstitutional.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

Commissioner Mcdonald’s views have been
soundly rejected by the federal courts in doz-
ens of cases. The following twelve cases are
examples of the court’s rejection of Mcdon-
ald’s views as unconstitutional.

One of these cases, decided earlier this
year, Virginia Society for Human Life v.
FEC, resulted in a nationwide injunction
against an FEC regulation that Commis-
sioner Mcdonald has endorsed for years—in
refinance of several court rulings declaring
it unconstitutional.

Two of these cases, FEC v. Christian Ac-
tion Network and FEC v. Political Contribu-
tions Data, Inc. resulted in the U.S. Treasury
paying fines because the action taken by
Mcdonald and the FEC was ‘‘not substan-
tially justified in law or fact.”

Fed v. Colorado Republican Party,
U.S. Supreme Court, 116 S. Ct. 2309 (1996).

2. Fed v. National Conservative PAC,
U.S. Supreme Court, 470 U.S. 480 (1985).

3. Colorado Republican v. FEC, 10th Cir-
cuit Court of Appeals, 200 U.S. App, LEXIS
8952 (May 5, 2000).

4. FEC v. Christian Action Network, 4th
Circuit Court of Appeals, 110 F.3d 1049 (1997)
(Court fined FEC for baseless action).

5. Faucher v. FEC, 1st Circuit Court of
Appeals, 928 F.2d 468 (1991).

6. Clifton v. FEC, 1st Circuit Court of
Appeals, 114 F.3d 1309 (1997).

7. RNC v. FEC, D.C. Circuit Court of Ap-
peals, 76 F.3d 400 (1996).

8. FEC v. Political Contributions Data,
Inc., 2nd Circuit Court of Appeals, 943 F.2d
190 (1991). (Court fined FEC for baseless ac-
tion).

9. FEC v. NOW, U.S. District Court for
the District of Columbia, 713 F. Supp. 428
(1989).

10. FEC v. Survival Education Fund, U.S.
District Court for the Southern District of
New York, 1994 WL 9658 at *3 (1994).

11. Right to Life of Dutchess County v.
FEC, U.S. District Court for the Southern
District of New York, 6 F. Supp. 2d 248 (1988).
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12. Virginia Society for Human Life v.
FEC, United States District Court for the
Eastern District of Virginia, 3:99CV559 (2000).

Mr. McCONNELL. The list certainly
does not contain all the cases where
McDonald’s views have been rejected
by the Federal courts, but it should
give Members on both sides of the aisle
a sense for which nominee is truly out
of step with the law, the courts, and
the Constitution.

I ask unanimous consent to print in
the RECORD a copy of a letter from a
first amendment lawyer, Manuel
Klausner, who has been honored with
the Lawyer of the Year award for the
Los Angeles Bar Association. Mr.
Klausner details serious concerns
about Commissioner McDonald’s vot-
ing record at the FEC.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

LAW OFFICES OF MANUEL S. KLAUSNER,

Los Angeles, CA, February 29, 2000.

Senator MITCH MCCONNELL,

Chairman, United States Senate Committee on
Rules and Administration, Senate Russell
Bldg., Washington, DC.

DEAR SENATOR MCCONNELL: I am an attor-
ney in Los Angeles, and my practice empha-
sizes First Amendment, election law and
civil rights litigation. By way of back-
ground, I am a founding editor of REASON
Magazine and a trustee of the Reason Foun-
dation. I serve as general counsel to the Indi-
vidual Rights Foundation. This letter is
written on my own behalf, and is not in-
tended to reflect the views of Reason Foun-
dation or the Individual Rights Foundation.

I was formerly a member of the faculty of
the University of Chicago Law School and
am a past recipient of the Lawyer-of-the-
Year Award from the Constitutional Rights
Foundation and the Los Angeles Bar Asso-
ciation. I have written and spoken on First
Amendment and election law issues at law
schools and conferences in the United States
and Europe.

As an attorney well versed in the First
Amendment, I am writing to urge you to re-
ject the nomination of Danny Lee McDonald
to the Federal Election Commission.

As you well know, for many years the FEC
has sought to expand the scope of its juris-
diction beyond the limitations the First
Amendment places on the agency’s authority
to regulate political speech. This has re-
sulted in the FEC having the worst litigation
record of any major government agency. It
has also resulted in many citizens and cit-
izen groups being needlessly persecuted for
exercising their First Amendment rights.
Some have blamed an overzealous general
counsel for the FEC’s long history of con-
tempt for the First Amendment. But it must
be remembered that, under the FECA, the
general counsel cannot pursue litigation
that impermissible chills free speech—unless
commissioners such as Danny Lee McDonald
vote to adopt and enforce unconstitutional
regulations.

Commissioner McDonald’s disregard for
the rule of law in our constitutional system
of government is illustrated by his role in
the FEC’s ongoing efforts to expand the defi-
nition of express advocacy. In Buckley v.
Valeo, 424 U.S. 1, 44 (1976), the Supreme Court
ruled that the FECA could be applied con-
sistent with the First Amendment only if it
were limited to expenditures for communica-
tions that include words which, in and of
themselves, advocate the election or defeat
of a candidate. This clear categorical limit
served a fundamental purpose: It provided a
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way for people wishing to engage in open and
robust discussion of public issues to know ex
ante whether their speech was of a nature
such that it had to comply with the regu-
latory regime established by the FECA. The
Court did not want people to have their core
First Amendment right to engage in discus-
sion of public issues (even those intimately
tied to public officials) burdened by the ap-
prehension that, at some time in the future,
their speech might be interpreted by the gov-
ernment as advocating the election of a par-
ticular candidate. Ten years after Buckley, in
FEC v. Massachusetts Citizens for Life, Inc., 479
U.S. 238 (1986), the Court reaffirmed the ob-
jective, bright-line express advocacy stand-
ard.

Despite these clear,unequivocal precedents
from the Supreme Court regarding the
bright-line, prophylactic standard for ex-
press advocacy, it is my view that Commis-
sioner McDonald has flouted the rule of law.
He has consistently supported FEC enforce-
ment actions and regulations that seek to
establish a broad, vague and subjective
standard for express advocacy. In doing so,
Commissioner McDonald seeks to create ex-
actly the type of apprehension among speak-
ers that the First Amendment (as inter-
preted by the Supreme Court) prohibits.

After the 1992 presidential election, Com-
missioner McDonald voted to pursue an en-
forcement action against the Christian Ac-
tion Newtwork (CAN) for issue ads it ran
concerning Governor Bill Clinton’s views on
family values. McDonald supported the suit
against CAN despite the fact that the Gen-
eral Counsel conceded that CAN’s advertise-
ment ‘‘did not employ ‘explicit words,’ ‘ex-
press words’ or ‘language’ advocating the
election or defeat of a particular candidate
for public office.”” FEC v. Christian Action
Network, 110 F.3d 1049, 1050 (4th Cir. 1997).
McDonald voted for the case to proceed on
the theory that the ad constituted express
advocacy—not because of any express calls
to action used in it, but rather because of
‘‘the superimposition of selected imagery,
film footage, and music, over the non-pre-
scriptive background language.”’ Id. This was
basically an effort to blur the objective
standard for express advocacy into a vague,
subjective ‘‘totality of the circumstances’
test.

The United States District Court for the
Western District of Virginia dismissed the
FEC’s complaint against CAN on the grounds
that it did not state a well-founded legal
claim. FEC v. Christian Action Network, 894 F.
Supp. 946, 948 (1995). This was because the
agencies’s subjective theory of express advo-
cacy was completely contrary to the bright-
line standard articulated in Buckley and
MCFL. 1d. After this stern rebuff by the dis-
trict court, Commissioner McDonald voted
to appeal the case to the United States
Fourth Circuit Court of Appeals. The Circuit
Court summarily affirmed in a per curiam
opinion. FEC v. Christian Action Network, 92
F.3d 1178 (4th Cir. 1996).

The Christian Action Network subse-
quently asked the court to order the FEC to
pay the expenses it had incurred in defending
against the FEC’s baseless lawsuit. The
Fourth Circuit ruled in CAN’s favor, explain-
ing that:

“In the face of unequivocal Supreme Court
and other authority discussed, an argument
such as that made by the FEC in this case,
that ‘no words of advocacy are necessary to
expressly advocate the election of a can-
didate,” simply cannot be advanced in good
faith (as disingenuousness in the FEC’s sub-
missions attests), much less with ‘substan-
tial justification.””’

Commissioner McDonald’s vote to author-
ize the CAN litigation was unfortunate, be-
cause taxpayers ended up footing the bill for
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CAN’s defense of meritless litigation. His
vote was particularly disturbing, because the
CAN case was not the last time Commis-
sioner McDonald voted to pursue litigation
based on an impermissibly broad and subjec-
tive definition of express advocacy. See, e.g.,
FEC v. Freedom’s Heritage Forum, No. 3:98CV-
549-S (W.D. Ky September 29, 1999). Sadly the
CAN litigation did not cause Commissioner
McDonald to question his broad and subjec-
tive theory of express advocacy. While the
CAN case was being litigated, Commissioner
McDonald voted to enact a regulation that
defines express advocacy in exactly the same
broad and subjective terms that the courts
have rejected. And despite this regulation
being declared unconstitutional on several
occasions, see, e.g., Maine Right to Life Com-
mittee v. FEC, 98 F.3d 1 (1st Cir. 1996), Com-
missioner McDonald has repeatedly voted
against amending the agency’s definition of
express advocacy to comply with the law as
declared by the courts of the United States.
Earlier this year, the United States District
Court for the Eastern District of Virginia
issued a nationwide injunction against the
FEC’s enforcement of the broad and subjec-
tive definition of express advocacy that
Commissioner McDonald has consistently
supported. Virginia Society for Human Life,
Inc. v. FEC, No. 3:99CV559 (E.D. Va. Jan. 4,
2000). Nevertheless, just a few weeks ago,
Commissioner McDonald voted against re-
considering the agency’s definition of ex-
press advocacy.

It must be noted that Commissioner
McDonald cannot reasonably assert that his
support for a broad and subjective definition
of express advocacy is grounded in the Ninth
Circuit’s decision in FEC v. Furgatch, 807
F.2d 857 (9th Cir. 1987). As more than one
court has made clear, Furgatch is an inher-
ently suspect decision because it does not
discuss or even mention the Supreme Court’s
ruling in MCFL, which was decided a month
before Furgatch. But, even to the extent
Furgatch is good law, the broad definition of
express advocacy that Commissioner McDon-
ald consistently supports goes beyond what
even the Furgatch court permitted. The
Fourth Circuit has aptly summarized the
discrepancy between the broad FEC regula-
tion defining express advocacy (which Com-
missioner McDonald voted to approve) and
the loose definition used in Furgatch:

“It is plain that the FEC has simply se-
lected certain words or phrases from
Furgatch that give the FEC the broadest
possible authority to regulate political
speech * * * and ignored those portions of
Furgatch * * * which focus on the words and
text of the message.”

Moreover, the FEC itself has acknowledged
that its broad definition of express advocacy
is not fully supported by Furgatch. In its
brief in opposition to Supreme Court review
of Furgatch the FEC described as dicta the
portions from Furgatch that made their way
into the agency’s express advocacy regula-
tion. See FEC Brief in Opposition to Certio-
rari in Furgatch at 7. And just last year in
FEC Agenda Document No. 99-40 at 2, the
FEC’s General Counsel conceded that the
broad view of express advocacy Commis-
sioner McDonald endorses is not completely
supported by Furgatch, but only ‘‘largely
based” on Furgatch. In short, neither the
courts nor the FEC view Furgatch as fully
justifying the definition of express advocacy
that Commissioner McDonald endorses.

Unfortunately, the history of the FEC’s ex-
press advocacy rulemaking is just one of
many examples I could proffer of Commis-
sioner McDonald’s disregard for the Con-
stitution and the rule of law. By supporting
the agency’s willful efforts to disregard the
law as pronounced by the courts of the
United States, Commissioner McDonald has
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helped to create a situation in which an indi-
vidual’s First Amendment rights vary—de-
pending upon where they happen to live in
the United States. Of course, even people
who reside in regions of the country where
the controlling court of appeals has rejected
the FEC’s efforts to expand its jurisdiction
over political speech, are still chilled from
conveying their views on issues. After all, if
they fund a public communication that is
broadcast into a neighboring state that is in
a federal circuit which has not ruled on the
FEC’s novel theories, they may find them-
selves the test case for that Circuit and be
exposed to lengthy and costly litigation.

When federal agencies are allowed to cre-
ate such a patchwork system of speech regu-
lation, public confidence in the competence
and integrity of the administrative state de-
clines. People come to feel that their rights
extend no further than the capricious whims
of government bureaucrats.

It is for Congress in its capacity as the
body charged with overseeing independent
agencies to take the lead in remedying such
problems and reining in agencies that are
out of control. You can start reining in the
FEC by making public officials such as Com-
missioner McDonald accountable for dis-
regarding the rule of law and the constitu-
tional rights of citizens. By rejecting the
nomination of Danny Lee McDonald, Con-
gress can signal that it will not tolerate FEC
Commissioners who arrogantly refuse to
honor their oath to uphold and defend the
Constitution. By rejecting Danny Lee
McDonald—a man who has for almost twenty
years demonstrated contempt for the rights
of ordinary Americans and the rulings of fed-
eral courts—Congress can begin to restore
confidence that the Federal Election Com-
mission will not continue to trample on core
First Amendment rights.

Very truly yours,
MANUEL S. KLAUSNER.

Mr. McCONNELL. I think Commis-
sioner McDonald’s voting record has
displayed a disregard for the law, the
courts, and the Constitution. It has
hurt the reputation of the Commission,
chilled constitutionally protected po-
litical speech, and cost the taxpayers
money.

Equally troubling is the fact that
Commissioner McDonald apparently
chose to pursue the chairmanship of
the Democratic National Committee
while serving as a Commissioner to the
Federal Election Commission.

On August 22, 1997, the General Coun-
sel to the Democratic National Com-
mittee, Joseph Sandler, testified under
oath that it was his understanding that
Commissioner McDonald had pursued
the ‘‘chairmanship’ of the DNC in late
1996 or 1997. I must say I am very trou-
bled by the fact that an FEC Commis-
sioner, who is charged with displaying
impartiality and good judgment, would
seek the highest position in the Demo-
cratic National Committee while regu-
lating the Democratic Party and its
candidates and, I might add, while reg-
ulating the archrival of his party; that
is, the Republican Party, and its can-
didates.

As the distinguished Minority Leader
stated in a floor speech on February 28
of this year:

[The] law states that [FEC] Commissioners
should be ‘‘chosen on the basis of their expe-
rience, integrity, impartiality and good
judgment.”
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I have serious questions about wheth-
er an FEC Commissioner exhibits ‘‘im-
partiality and good judgment’ when he
seeks the highest position in his polit-
ical party and simultaneously regu-
lates that party and its candidates and
regulates the competitor party and its
candidates.

All that being said, I am prepared to
reject this new litmus test whereby we
“Bork” nominations to a bipartisan
panel based on their membership in a
particular campaign finance camp. I
am prepared to follow the tradition of
respecting the other party’s choice and
to support Commissioner McDonald’s
nomination, assuming that McDonald’s
party grants similar latitude to the Re-
publican choice.

In fact, I believe it is the very pres-
ence of Commissioners such as Mr.
McDonald who make Professor Smith
all the more necessary at the FEC. The
FEC needs Brad Smith’s constitutional
expertise to help prevent the string of
unconstitutional FEC actions which
McDonald supported. As Dean Kathleen
Sullivan stated in support of Brad
Smith:

I think it is a good thing . . . to have peo-
ple who are very attuned to constitutional
values in government positionsl[.]

So I say to my colleagues, I person-
ally believe that Professor Smith’s in-
telligence, his work ethic, his fairness,
his knowledge of election law, and, to
quote from the statute, his ‘‘experi-
ence, integrity, impartiality and good
judgment’” will be a tremendous asset
to the FEC and to the American tax-
payers who have been forced to pay for
unconstitutional FEC actions.

Professor Smith is a widely re-
spected, prolific author on Federal
election law and, in my opinion, the
most qualified nominee in the 25-year
history of the Federal Election Com-
mission. I am firmly convinced he
would faithfully and impartially up-
hold the law and the Constitution as a
Commissioner at the FEC, and I whole-
heartedly support his nomination.

In the words of the Wall Street Jour-
nal:

This Mr. Smith should go to Washington.

Mr. President, how much of my time
do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has 60 minutes remaining.

Mr. McCONNELL. I reserve the re-
mainder of my time and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, first let
me remind my colleagues that Mr.
Smith, in an article he wrote in the
Wall Street Journal, concluded his ar-
ticle by saying:

The most sensible reform is a simple one:
repeal of the Federal Elections Campaign
Act.

I ask unanimous consent that the en-
tire article of Wednesday, March 19,
1997, entitled ‘‘Rule of Law, Why Cam-
paign Finance Reform Never Works,”
by Bradley A. Smith, be printed in the
RECORD.
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There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Mar. 19, 1997]
RULE OF LAW

WHY CAMPAIGN FINANCE REFORM NEVER
WORKS
(By Bradley A. Smith)

Think campaign finance reform isn’t an in-
cumbent’s protection racket? Just look at
the spending limits included in the Shays-
Meehan and McCain-Feingld bills, the hot
“reform” bills on Capitol Hill.

Shays-Meehan would limit spending in
House races to $600,000. In 1996, every House
incumbent who spent less than $500,000 won
compared with only 3% of challengers who
spent that little. However, challengers who
spent between 0,000 and $1 million won 40% of
the time while challengers who spent more
than $1 million won five of six races. The
McCain-Feingold bill, which sets spending
limits in Senate races, would yield similar
results. In both 1994 and 1996, every chal-
lenger who spent less than its limits lost,
but every incumbent who did so won.

This anecdotal evidence supports com-
prehensive statistical analysis: The Kkey
spending variable is not incumbent spending,
or the ratio of incumbent to challenger
spending, but the absolute level of challenger
spending. Incumbents begin races with high
name and issue recognition, so added spend-
ing doesn’t help them much. Challengers,
however, need to build that recognition.
Once a challenger has spent enough to
achieve similar name and issue recognition,
campaign spending limits kick in. Mean-
while the incumbent is just beginning to
spend. In other words, just as a challenger
starts to become competitive, campaign
spending limits choke off political competi-
tion.

This is not to suggest that the sponsors of
McCain-Feingold and Shays-Meehan sat
down and tried to figure out how to limit
competition. However, when it comes to po-
litical regulation and criticism of govern-
ment, legislators have strong vested inter-
ests that lead them to mistake what is good
for them with what is good for the country.
Government is inherently untrustworthy
when it comes to regulating political speech,
and this tendency to use government power
to silence political criticism and stifle com-
petition is a major reason why we have the
First Amendment.

The Supreme Court has recognized the
danger that campaign finance regulation
poses to freedom of speech, and for the past
20 years, beginning with Buckley v. Valeo,
has struck down many proposed restrictions
on political spending and advocacy, includ-
ing mandatory spending limits. Supporters
of campaign finance reform like to ridicule
Buckley as equating money with speech. In
fact, Buckley did no such thing.

Instead, Buckley recognized that limiting
the amount of money one can spend on polit-
ical advocacy has the effect of limiting
speech. This is little more than common
sense. For example, the right to travel would
lose much of its meaning if we limited the
amount that could be spent on any one trip
to $100.

Shays-Meehan and McCain-Feingold are
Congress’s most ambitious attempt yet to
get around Buckley. The spending limits in
each bill are supposedly voluntary, so as to
comply with Buckley, but in fact the provi-
sions are so coercive as to be all but manda-
tory, which should make them unconstitu-
tional.

For example, Shays-Meehan penalizes can-
didates who refuse to limit spending by re-
stricting their maximum contributions to
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just $250, while allowing their opponents to
collect contributions of up to $2,000. Shays-
Meehan also attempts to get around Buckley
by restricting the ability of individuals to
speak out on public issues. The bill would
sharply limit financial support for the dis-
cussion of political issues where such discus-
sion ‘“‘refers to a clearly identified can-
didate.” In Buckley, the Supreme Court
struck down a similar provision as unconsti-
tutionally vague.

Fueling the momentum to regulate ‘‘issue
advocacy’ is Republican outrage over last
year’s advertising blitz by organized labor
attacking the Contract With America and
the GOP’s stand on Social Security and
Medicare. Even though the AFL-CIO’s ads
were ostensibly about issues, there is no
doubt that they were aimed at helping
Democrats regain control of the House.

Of course, the purpose of political cam-
paigns is to discuss issues; and the purpose of
discussing issues it to influence who holds
office and what policies they pursue. Natu-
rally, candidates don’t like to be criticized,
especially when they believe that the criti-
cisms rely on distortion and demagoguery.
But the Founders recognized that govern-
ment cannot be trusted to determine what is
“fair or unfair’” when it comes to political
discussion. The First Amendment isn’t
promise us speech we like, but the right to
engage in speech that others may not like.

Recognizing that many proposed reforms
run afoul of the Constitution, some, such as
former Sen. Bill Bradley and current House
Minority Leader Richard Gephardt, are call-
ing for a constitutional amendment that
would, in effect, amend the First Amend-
ment to allow government to regulate polit-
ical speech more heavily. This seems odd, in-
deed, for while left and right have often bat-
tled over the extent to which the First
Amendment covers commercial speech or
pornography, until now no one has ever seri-
ously questioned that it should cover polit-
ical speech.

If fact, constitutional or not, campaign fi-
nance reform has turned out to be bad pol-
icy. For most of our history, campaigns were
essentially unregulated yet democracy sur-
vived and flourished. However, since passage
of the Federal Elections Campaign Act and
similar state laws, the influence of special
interests has grown, voter turnout has fall-
en, and incumbents have become tougher to
dislodge. Low contribution limits have
forced candidates to spend large amounts of
time seeking funds. Litigation has become a
major campaign tactic, with ordinary citi-
zens hauled into court for passing out home-
made leaflets; and business and professional
groups have been restrained from commu-
nicating endorsements to their dues-paying
members.

The reformers’ response is that more regu-
lation is needed. If only the ‘‘loopholes’ in
the system could be closed, they argue, it
would work. Of course, some of today’s big-
gest loopholes were yesterday’s reforms. Po-
litical action committees were an early 1970s
reform intended to increase the influence of
small donors. Now the McCain-Feingold bill
seeks to ban them. (Even the bill’s sponsors
seem to recognize that this is probably un-
constitutional—Sen. Feingold boasts that in
anticipation of such a finding by the Su-
preme Court, the bill includes a fallback po-
sition.) Soft money, which both bills would
sharply curtail, was a 1979 reform intended
to help parties engage in grasroots political
activity, such as get-out-the-vote drives.

When a law is in need of continual revision
to close a series of ever-changing ‘‘loop-
holes,” it is probably the law, and not the
people, that is in error. The most sensible re-
form is a simple one: repeal of the Federal
Elections Campaign Act.
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Mr. McCAIN. He begins by saying:

Think campaign finance reform isn’t an in-
cumbent’s protection racket? Just look at
the spending limits included in the Shays-
Meehan and McCain-Feingold bills, the hot
“‘reform’’ bills on Capitol Hill.

I will provide for the RECORD that as
increases in spending have gone up,
they have favored the incumbents, and
more incumbents have been reelected
over time. Mr. Smith is obviously
wrong in his allegations as far as the
facts are concerned. Then obviously he
goes on to say at the end that cam-
paign finance reform has turned out to
be bad policy. He goes on to say:

For most of our history campaigns were es-
sentially unregulated, yet democracy sur-
vived and flourished. However, since passage
of the Federal Elections Campaign Act and
similar State laws, the influence of special
interests has grown, voter turnout has fall-
en, and incumbents have become tougher to
dislodge.

That is an interesting view of his-
tory.

In 1974, we enacted campaign finance
reform. The abuses of the 1972 cam-
paign were well known. They were ex-
tremely egregious and everyone knows
there was a movement across America
to clean up those incredible abuses
that took place in the 1972 campaign. I
guess what Mr. Smith either doesn’t
know or has ignored is that for a long
period after campaign finance reform
was enacted, there were better cam-
paigns in America. They were a lot
cleaner. They were more participatory.

It was not until beginning in the
middle to late 1980s, as smart people
began to find loopholes, began to find
ways around those campaign finance
restrictions, that the influence of spe-
cial interests grew, voter turnout fell,
and incumbents became tougher to dis-
lodge.

I am a student of history. One of the
reasons why I am is because it has a
tendency to repeat itself. There was a
period late in the last century, actu-
ally in the 19th century, when the rob-
ber barons took over American poli-
tics. That is a matter of history and
disputed by very few historians. Fortu-
nately, a man came to the fore in
American politics by the name of Theo-
dore Roosevelt. His words are as true
today as they were then.

I quote from his fifth annual message
to the Congress, Washington, December
25, 1905:

All contributions by corporations to any
political committee or for any political pur-
pose should be forbidden by law. Directors
should not be permitted to use stockholders’
money for such purposes. And moreover, a
prohibition of this kind would be, as far as it
went, an effective method of stopping the
evils aimed at the Incorrupt Practices Act.

On October 26, 1904, Theodore Roo-
sevelt made the following statement:

I have just been informed that the Stand-
ard Oil people have contributed $100,000 to
our campaign fund. This may be entirely un-
true. But if true I must ask you to direct
that the money be returned to them forth-
with. . . . Moreover, it is entirely legitimate
to accept campaign contributions, no matter
how large they are, from individuals and cor-
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porations on the terms on which I happen to
know that you have accepted them; that is,
with the explicit understanding that they
were given and received with no thought of
any more obligation on the part of the Na-
tional Committee or of the national adminis-
tration than is implied in the statement that
every man shall receive a square deal, no
more, no less, and that this I shall guarantee
him in any event to the best of my ability.
. . . But we cannot under any circumstances
afford to take a contribution which can be
even improperly construed as putting us
under an improper obligation, and in view of
my past relations with the Standard Oil
Company, I fear such a construction will be
put upon receiving any aid from them.

On 1908, September 21, in a letter to
the treasurer of the Republican Na-
tional Committee, Theodore Roosevelt
wrote:

I have been informed that you, or someone
on behalf of the National Committee, have
requested contributions both from Mr.
Archibold and Mr. Harriman. If this is true,
I wish to enter a most earnest protest, and to
say that in my judgment not only should
such contributions not be solicited, but if
tendered, they should be refused; and if they
have been accepted they should immediately
be returned. I am not the candidate, but I am
the head of the Republican administration,
which is an issue in this campaign, and I pro-
test earnestly against men whom we are
prosecuting being asked to contribute to
elect a President who will appoint an Attor-
ney-General to continue these prosecutions.

Mr. President, in his State of the
Union speech, President Roosevelt said
on August 31, 1910:

Now, this means that our Government, Na-
tional and State, must be freed from the sin-
ister influence or control of special interests.
Exactly as the special interests of cotton and
slavery threatened our political integrity be-
fore the Civil War, so now the great special
business interests too often control and cor-
rupt the men and methods of government for
their own profit. We must drive the special
interests out of politics.

Mr. President, as I said, Theodore
Roosevelt’s words in those days were as
true then as they are today. I believe
we are again in the same situation we
were in before when he was able to get
an all-out prohibition of corporate con-
tributions to American political cam-
paigns. That law is still on the books.
That law has never been repealed.

Why is it that tomorrow night there
will be a fundraiser when individuals
and corporations are allowed to con-
tribute as much as $500,000 to enjoy the
hospitality of the Democratic National
Committee at the MCI Center? It is be-
cause the loopholes have been ex-
ploited. People such as our nominee,
Mr. Smith, have made the process such
that we can no longer expect the influ-
ence of special interests not to pre-
dominate here in our Nation’s Capitol.
Young Americans are tired of it. Young
Americans are cynical, and they have
become alienated.

The nomination of Mr. Smith has not
gone unnoticed beyond the beltway.
The irony of his appointment to the
FEC has been the subject of numerous
editorials since the name first surfaced
as a potential nominee. Let me read to
you some of these editorials, Mr. Presi-
dent.
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The Palm Beach Post:

You wouldn’t put Charlton Heston in
charge of gun control, and you wouldn’t put
Bradley A. Smith in charge of enforcing the
nation’s campaign-finance laws.

Come to think of it, Republicans want to
do both.

Mr. Smith, a law professor in Ohio, feels
about soft money the way Mr. Heston feels
about assault weapons: More is better. . . .
Mr. Smith has advocated the abolition of
Federal restrictions on campaign contribu-
tions. Yet, Republicans want to nominate
Mr. Smith to the Federal Election Commis-
sion, which was founded in 1975 to enforce
campaign restrictions first imposed after
Watergate. . . .

The quote underpinning Mr. Smith’s phi-
losophy is, ‘‘People should be allowed to
spend whatever they want on politics.” But
when Mr. Smith talks about ‘‘people,” he
means corporations and unions and political-
action committees—the big donors who give
with the all-too-realistic expectation that
they will receive favors from Congress in re-
turn.

The story I quoted earlier from the
New York Times mentioned that when
the big donors were contacted by
phone, they wanted to —guess what—
talk about legislation before the Con-
gress, for those who were soliciting do-
nations.

The San Francisco Chronicle, April
17:

Seldom has the metaphor of the fox keep-
ing watch over the chicken coop seemed
more apt. Bradley Smith has built his career
arguing that the 1974 Federal Election Cam-
paign Act, the law regulating campaign ex-
penditures enacted after the Watergate scan-
dal, is unconstitutional and should be abol-
ished.

In various articles, Mr. Smith, an obscure
professor at Capital University in Columbus,
Ohio, has argued that our nation only spends
a “minuscule amount’ on campaigns, a mere
.06 percent of our Gross National Product.
Rather than corrupting the process, Smith
says campaign spending promotes democracy
by generating interest in candidates and
issues. . . . “If anything, we probably spend
too little,” he wrote in one of several guest
columns for the Wall Street Journal.

Smith might have remained little more
than a professorial provocateur behind the
safe ramparts of the ivory tower had not Re-
publicans put forward his name to fill a va-
cant seat on the Federal Election Commis-
sion, the body created by the very law Smith
thinks should be abolished.

Washington Post, February 11, 2000:

When the Supreme Court recently re-
affirmed that reasonable campaign finance
regulations were constitutional, President
Clinton sought to portray himself as a fight-
er for reform. ‘“‘For years, I challenged Con-
gress to pass regulations that would ban the
raising of unregulated soft money and ad-
dress back door spending by outside organi-
zations.” He said, ‘“Now I am again asking
Congress to restore the American people’s
faith in their democracy and pass real re-
form this year.” This week, however, the
President nominated to the Federal Election
Commission a law professor, Bradley Smith,
who not only opposes further reform, but be-
lieves that most existing campaign finance
law violates the first amendment. Quite sim-
ply, Mr. Smith doesn’t believe in the bulk of
the FEC’s work. Mr. Clinton has no business
putting him in charge of it.

Mr. President, this is from the New
York Times, February 17, 2000:

A vote to confirm Mr. Smith is a vote to
perpetuate big-money politics. Campaign re-
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strictions are only as strong as the FEC’s in-
terest in enforcing them—an interest Mr.
Smith plainly lacks. In an election year in
which Washington’s failure to end the cor-
rupt soft-money system has become a ral-
lying cause for John McCain’s Presidential
campaign, the Senate should not seat some-
one on the FEC who questions the need for
change. Mr. Smith, as Mr. Gore aptly noted,
‘“‘publicly questions not only the constitu-
tionality of proposed reform, but also the
constitutionality of current limitations.”
Mr. Smith does not belong on the FEC, and
anyone in the Senate who cares about fash-
ioning a fair and honest system for financing
campaigns should vote against his appoint-
ment.

Mr. President, I don’t want to put too
much credence and importance on Mr.
Smith’s appointment. But I do not see,
after the record is replete with Mr.
Smith’s views concerning campaign fi-
nance reform, how anyone in this body
who is a sincere supporter of campaign
finance reform could possibly have the
remotest idea of voting for Mr. Smith.

Finally, I have on this floor many
times for too many years been arguing
the constitutionality of placing limita-
tions on campaign contributions.

The opponents, time after time, have
taken the floor and said: Well, Buckley
v. Valeo was only a 5-4 vote, a foot-
note, which perhaps has become one of
the most famous footnotes in the his-
tory of any Supreme Court decision
concerning exactly what the words are
both for and against. Over time, for
reasons that are not clear to me, the
opponents of campaign finance reform
raise the concern in many people’s
minds that the heart of McCain-Fein-
gold is unconstitutional; in other
words, the ability to place a limit on
campaign contributions.

I didn’t quite understand that be-
cause in 1907 there was a law on the
books that banned corporate contribu-
tions. That has never been repealed,
nor declared unconstitutional. There is
a law on the books in 1947 banning
union contributions to American polit-
ical campaigns, and then of course
there is the 1974 law.

On January 24 of this year, Shrink
Missouri clearly and unequivocally in a
6-3 decision upheld the $1,000 limita-
tion on a campaign contribution.

By limiting the size of the largest
contributions, such restrictions are
aimed at democratizing the influence
money itself may bring to bear upon
the electoral service.

The U.S. Supreme Court, in a major-
ity opinion, goes on to say that in
doing so, they seek to build public con-
fidence in that process and broaden the
base of a candidate’s meaningful finan-
cial support by encouraging the public
participation in open discussion that
the first amendment itself presupposes.

Mr. Smith directly repudiates—and
still does after the U.S. Supreme Court
spoke unequivocally—a 6-3 decision by
the U.S. Supreme Court. Yet my col-
leagues feel that he is fit to enforce a
law that he directly repudiates.

This is a bit Orwellian, Mr. Presi-
dent.

The Court went on to say in un-
equivocal terms that the imposition of
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a $1,000 limit is certainly not only con-
stitutional but should be constitu-
tional because many of the Justices ex-
pressed their utter dismay at the state
of campaign financing today in a rath-
er forthright and candid manner, which
is somewhat uncharacteristic of the
U.S. Supreme Court. One of the Jus-
tices said, ‘“‘Money is not free speech.
Money is property.”’

On the one hand, a decision to con-
tribute money to a campaign is a mat-
ter of first amendment concern, not be-
cause money is speech; it is not, but
because it enables speech through con-
tributions. The contributor associates
himself with a candidate’s cause and
helps the candidate communicate a po-
litical message with which the contrib-
utor agrees and helps the candidate
win by attracting the votes of simi-
larly minded voters. Both political as-
sociation and political communica-
tions are at hand.

On the other hand, restrictions upon
the amount that any one individual
can contribute to a particular can-
didate seek to protect the integrity of
the electoral process, the means
through which a free society democrat-
ically translates political speech into
concrete government action.

Moreover, by limiting the size of the
largest contributions, such restrictions
aim to democratize the influence
money itself may bring to bear upon
the electoral process.

I don’t mean to paraphrase the Su-
preme Court of the United States, but
what they are saying is money in mod-
est amounts is a way of participating
in the political process, and it is a good
and healthy thing.

One of the great events in politics in
the American Southwest is to have a
barbecue and everyone pays $10, $15, or
$20 to attend. You not only participate
in the political process, but you have
made an investment in that candidate.

But when we are now at a point
where $500,000 buys a ticket to a fund-
raiser, we have come a long way. We
have come a long way. We have come
to a Congress which is gridlocked by
the special interests.

If you want to look at our failure to
enact a Patients’ Bill of Rights, if you
want to look at our failure to enact
modest gun control such as safety
locks and instant background checks,
if you want to look at our failure to
enact meaningful military reform be-
cause we continue to buy weapons sys-
tems which the military doesn’t want
or need, and we have 12,000 enlisted
families on food stamps, you can look
at a broad array of legislation that
should have been acted on by any rea-
sonable group of men and women who
are elected to represent the people. In-
stead, it is the special interests.

What is the message we are about to
send to the American people when we
affirm the appointment of Professor
Brad Smith to the Federal Election
Commission? We are saying that we are
appointing a person for 5 years who not
only repudiates the decision of the U.S.
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Supreme Court but believes that at no
time in our history have we needed to
clean up the abuses of the campaign fi-
nance system, and clearly has no inter-
est in removing the incredible corrup-
tion that possesses the political proc-
ess today, and is not interested in the
fact that young Americans have be-
come cynical and even alienated from
the political process, to wit: The 1998
election where we had the lowest voter
turnout in history of 18- to 26-year-
olds.

The message we are sending to Amer-
ica is: Americans, we are not ready yet
to respond to the will of the people. We
are still in the grips of special inter-
ests. Until we make their voices more
clear and more strongly felt, the
chances of reforming this system and
returning the government to you is
somewhat diminished.

I know my colleague who is on the
floor, Senator FEINGOLD, and I will con-
tinue our efforts to bring McCain-Fein-
gold and Shays-Meehan to the atten-
tion of this body for votes between now
and when we go out of session. I don’t
know if we will be able to do that, but
have no doubt about what we are try-
ing to do and how we are trying to do
it.

All we ask for is a vote up or down.
We will agree to 15 or 20 minutes equal-
ly divided on both sides on this issue
because it has been ventilated time
after time on the floor of the Senate.
For anyone who has some idea we are
trying to hold up legislation or block
legislation, all we are asking for is a
vote. We know a majority of the Sen-
ate would vote in favor.

I think we are going to do something
very wrong tomorrow. We are probably
going to affirm a person to an office in
which the American people place some
trust in the enforcement of existing
law. That person has made it clear that
he is not interested in enforcing exist-
ing law, and, in fact, he believes that
existing law is unconstitutional.

I think this is a very serious mis-
take. I hope the American people no-
tice that this is something that will
not work in their interests but will
clearly work to maintain the status
quo in our Nation’s Capital.

Mr. President, I reserve the remain-
der of my time.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, al-
though this, too, is an uphill battle, it
is a good feeling to be on the floor
again with my good friend, the Senator
from Arizona, not only to fight this
nomination, but also to signal the fact
that we are ready to move forward on
the campaign finance issue and a ban
on soft money.

I think the debate today has turned
out to be not only a good chance to re-
view the inappropriateness of the Brad-
ley Smith nomination, but to review
what has happened this year on the
campaign finance front, particularly
the decision by the U.S. Supreme Court
in the Shrink Missouri case, and of
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course, more importantly, the tremen-
dous profile the Senator from Arizona
has given to the campaign finance
issue through his courageous campaign
for President.

All of that is optimistic for the fu-
ture. But today we have to continue
the battle, as the Senator from Arizona
has done, to try to prevent the Senate
from making a terrible mistake with
regard to the Federal Election Com-
mission.

In that regard, let me first elaborate
on one item the Senator from Ken-
tucky addressed. Earlier today, the
Senator from Kentucky quoted from a
number of letters from law professors,
allegedly in support of the nomination
of Professor Brad Smith. One of those
letters was from Burt Neuborne, a pro-
fessor at NYU Law School and Legal
Director at the Brennan Center for
Justice, somebody for whom I have tre-
mendous regard and respect. The Sen-
ator from Kentucky took great pleas-
ure in quoting that letter because the
Brennan Center has been very effective
and outspoken in its opposition to Pro-
fessor Smith.

I was a little surprised by the quote
the Senator from Kentucky read from
Professor Neuborne, although I noted
that Professor Neuborne didn’t seem to
endorse Professor Smith for the FEC
post in the portion of his letter the
Senator from Kentucky read.

In the interim, I asked my staff to
look into the letter. Although we have
not actually seen a copy, it seems the
letter quoted by the Senator from Ken-
tucky on the floor was actually a letter
in support of Professor Smith’s effort
to get tenure at his law school a few
years ago. I hope I don’t need to point
out, Mr. President, that there is a big
difference between tenure at a law
school and a seat on the FEC. Law pro-
fessors can be and often are provoca-
tive, even outrageous, in their views,
but FEC Commissioners have to en-
force and interpret the law as intended
by Congress. It is a very different job
from being a professor.

So I want the Record to be clear.
Professor Neuborne’s comments were
quoted at least a bit out of context,
and those comments had nothing to do
with the decision that will soon be be-
fore the Senate on Professor Smith’s
nomination.

Now let me say a bit more about the
nomination and its relationship to the
issue of soft money, which the Senator
from Arizona was addressing moments
ago. I spoke earlier about some of the
views of Brad Smith on our current
election laws. Now I want to talk about
his views on the major reform issue
that faces the Congress this year, the
proposed ban on soft money.

Professor Smith believes a ban such
as the one contained in the McCain-
Feingold bill would be unconstitu-
tional. That is another reason I believe
he should not be confirmed.

We have had a number of debates on
the issue of campaign finance reform in
the last few years. They have been hard
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fought and sometimes illuminating.
Particularly interesting to me, I have
noticed very frequently the arguments
of opponents of reform have changed
over time. The first few times the
McCain-Feingold bill was brought to
the floor, much of the argument was
against the spending limits and bene-
fits contained in the original bill. We
heard the cry of ‘“‘welfare for politi-
cians,” over and over.

Then, when the bill was modified and
spending limits for candidates were
dropped, opponents of reform focused
on provisions that would have re-
stricted the use of unlimited corporate
and union money to pay for phony
issue ads that were really nothing
more than campaign ads in disguise.
Opponents complained that these pro-
visions violated the first amendment.
Then the accusation on this floor over
and over again became that we reform-
ers were the so-called ‘‘speech police”
and the ‘‘enemies of free speech.”

Last fall, however, Senator MCCAIN
and I decided to exclusively focus our
attention on the worst loophole in the
law, the problem that has undermined
the whole of our Nation’s election laws,
the unlimited soft money contributions
to the political parties. We found few,
if any, opponents who were actually
willing to come to the floor during the
latest debate to continue to press some
kind of a constitutional attack on this
bill.

The reason was very simple. There is
no credible argument that a ban on
soft money would be struck down by
the Supreme Court. That view was sup-
ported by a letter to Senator MCCAIN
and to me from 126 legal scholars. It
was seconded by a letter from every
living former president, executive di-
rector, legal director, and legislative
director of the American Civil Lib-
erties Union. Even one of the strongest
and most consistent opponents of re-
form in this body, the Senator from
Washington, Mr. GORTON, conceded on
the floor that a ban on soft money is
probably constitutional. He even con-
ceded that.

Then we had the Supreme Court
weighing in earlier this year in the
Shrink Missouri case, reaffirming a
portion of the Buckley decision that
upheld contribution limits and stating
in very strong and clear language that
the Congress has the power to limit
contributions to protect against actual
or apparent corruption, the Court said:

There is little reason to doubt that some-
times large contributions will work actual
corruption of our political system, and no
reason to question the existence of a cor-
responding suspicion among voters.

In my view, and I think in the view
of any serious commentator on this
subject, the Supreme Court’s ruling in
the Shrink Missouri case removes all
doubt as to whether the Court would
uphold the constitutionality of a ban
on soft money. That is the centerpiece
of the reform bill that has passed the
House and is now awaiting Senate ac-
tion. It is simply not credible to argue
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that this same Court that just a couple
of months ago so strongly upheld the
Missouri contribution limits would
somehow completely change its juris-
prudence and turn around and strike
down an act of Congress that would
outlaw soft money. It is simply not
credible.

But then there is Bradley Smith, the
nominee before the Senate. In a paper
for the Notre Dame Law School Jour-
nal of Legislation, published in 1998, he
wrote the following:

Regardless of what one thinks about soft
money, or what one thinks about the appli-
cable Supreme Court precedents, a blanket
ban on soft money would be, under clear,
well-established First Amendment doctrine,
constitutionally infirm.

Professor Smith makes the argument
that since the parties use soft money
to run phony issue ads and since phony
issue ads are constitutionally pro-
tected, somehow a ban on soft money
must be constitutionally suspect.

The problem with this argument is
that the justification for banning soft
money has nothing to do with stopping
the parties from running phony issue
ads. The purpose of a soft money ban is
to stop the erosion of public confidence
in the political process that unlimited
contributions from wealthy corporate,
labor, and individual donors have
caused—in other words, to put it in
simple terms, terms that are not my
own but those of the U.S. Supreme
Court, to stop the appearance of cor-
ruption.

Banning soft money is not about at-
tacking speech, it is about attacking
corruption. The parties can continue to
run all the phony issue ads they want
after soft money is banned; they will
just have to use hard money to pay for
those ads.

Of course, Professor Smith doesn’t
agree that unlimited contributions can
cause a corruption problem. But the
Supreme Court most certainly does.

A majority of this Senate has voted
repeatedly in favor of a soft money
ban. I cannot imagine that same ma-
jority will, tomorrow, vote to confirm
a nominee who believes such a ban is
unconstitutional. That is why the vote
on Mr. Smith is not simply a vote on
an executive branch nominee, it is a
vote on campaign finance reform

Here is the problem. If we succeed in
passing a soft money ban this year, the
FEC is going to have to promulgate
regulations to implement that law. Nu-
merous questions will undoubtedly
arise on the mechanics of that ban. We
need an FEC that will vote to enforce
the law and to interpret it in a way
that is consistent with congressional
intent. I simply have no confidence
that Mr. Smith will be able do that—
how can he? It would be completely at
odds with his own loudly professed
principles. His view is that the whole
exercise of prohibiting the parties from
soliciting and receiving unlimited non-
federal contributions is illegitimate.

Shortly after his nomination, Mr.
Smith was interviewed by the Capitol
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Hill newspaper, Roll Call. A story on
February 14 of this year, stated as fol-
lows:

But Smith said ‘‘the reason most’ why
he’s agreed to take the position is to
‘“‘present the case that there’s another way
to talk about reform than reform being
equivalent to more regulation.”

We are making a decision about put-
ting someone on the Fec who is sup-
posed to enforce the laws we pass. The
purpose is not to send an advocate over
to the FEC.

That’s right, this nominee most
wants to be on the regulatory body in
charge of administering the statutes
that Congress passes in order to
present the view that we do not need
more regulation. Not to implement
Congress’s will in passing reform, but
to show there is another way of talking
about reform. I do not want that kind
of Commissioner writing the regula-
tions that will put the soft money ban
of the McCain-Feingold bill into prac-
tice.

I am not going to stand here and tell
you that enactment of the McCain-
Feingold bill is assured in this session
of Congress. We have a lot of work still
to do to convince enough of those who
are now voting to permit a filibuster to
block us to change their minds. But if
you truly believe that soft money must
be banished from our system, as you
have voted so many times in the past
few years, you must vote against the
nomination of Brad Smith. Otherwise,
you may very well be responsible for
ineffective FEC enforcement of the ban
which will let soft money back into the
system, nullifying all that we have
worked so hard to accomplish.

The Senator from Kentucky began
his presentation this morning by in es-
sence asking for sympathy for Pro-
fessor Smith because he has inspired
such strong opposition both in the Sen-
ate and from outside commentators. He
suggests that because the opposition is
so heated that it must be distorted.
And he quoted from law professors who
have written in to defend Professor
Smith and criticize the opposition to
him. He said that from all that has
been said about Professor Smith, one
would think he has horns and a tail. I
want to reiterate this because I think
this approach the Senator from Ken-
tucky has used is unfair to all of us
who have opposed Professor Smith.
Frankly, I think it is I unfair to Pro-
fessor Smith.

The opposition to Professor Smith is
not personal. There is not a shred of a
personal element to it and there never
has been. It is based on his views, and
in particular on his writings as a law
professor and commentator on the elec-
tion laws. The quotes I have called at-
tention to today are not distortions,
they are not taken out of context, they
are not a caricature or a misrepresen-
tation. These are Professor Smith’s
views, and he has reaffirmed them over
and over again, including in the hear-
ings held by the Rules Committee on
his nomination. Yes, as we saw earlier,
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he has a beautiful family, and a beau-
tiful dog, but that does not make his
views on Federal election law any more
acceptable to me or others who care
about campaign finance reform.

Professor Smith has not disavowed
the views he expressed in his many
writings on campaign finance. He sim-
ply asks us to take on faith his promise
that notwithstanding those views he
will enforce the law. But it is not that
simple. Issues come before the FEC
that are not as clear cut as ‘‘will you
enforce the law or not?”’

The FEC has to implement and ad-
minister the law. It has to promulgate
regulations to cover complicated legal
issue that come about because can-
didates and groups do their utmost to
get around the law. It has to initiate
investigations of suspicious activities,
sometimes with great pressure brought
by the parties to do nothing.

I simply do not have confidence that
an academic who holds the views ex-
pressed so clearly by Professor Smith
will discharge his duties in a way that
will uphold the spirit as well as the let-
ter of the law.

Let me also respond to the argument
expressed by both the Chairman and
the Ranking Member of the Rules Com-
mittee that his Senate is bound to rub-
ber stamp the President’s appoint-
ments because by tradition each party
is entitled to choose the members of
the Commission.

First of all, I will say that I was very
disappointed that President Clinton
put forward this nomination. I ex-
pected more from a President who
claims to support campaign finance re-
form. And I am pleased that Vice-
President GORE has announced his op-
position to the nomination of Professor
Smith. I hope some day that we will
have a President who will break with
tradition—and that’s all it is—tradi-
tion, and nominate independents or
people who are not strongly identified
with the parties to the FEC. I don’t
think the FEC or the country are well
served by the kind of ‘‘balanced” Com-
mission that we now have, where the
Democratic and Republican Commis-
sioners reliably line up on opposite
sides of issues that have a partisan fla-
vor, and line up in lock step together
on issues that implicate the rights of
third parties. I would like to see Com-
missioners on both sides who have an
appreciation of the importance of the
campaign finance laws and will vote to
ensure fairness in elections.

But until we have that kind of Presi-
dent, who is willing to stand up to the
leadership of the parties, we still have
the Senate’s duty of Advice and Con-
sent. Nowhere is it said in the Con-
stitution that the power of Advice and
Consent is any different for members of
the FEC. Otherwise, why would we not
just have the President nominate peo-
ple and not have the Senate vote. It is
an abdication of the Senate’s duty, I
believe, for us to give any less scrutiny
to this nominee simply because it is
paired with another nominee from the
other party.
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The Senator from Kentucky also
claimed that a nominee for a spot on
the FEC has never been defeated on the
floor, and that is true. But it is not
true that the wishes of each of the par-
ties has always been respected. In the
mid-1980s, the Republican Party, under
pressure from the National Right to
Work Committee, blocked the re-
appointment of a Democratic Commis-
sioner, Thomas Harris, because of his
work as a lawyer representing unions.
President Reagan refused to renomi-
nate Harris, and after a lengthy stale-
mate, another nominee was suggested.

So much of the argument in favor of
this nominee today has been based on
this notion that to try to stop an FEC
nomination is a complete break with
precedent, that we have to simply
rubberstamp this pairing of two FEC
commissioners. The reality is contrary
to the suggestion earlier today, the
party of the Senator from Kentucky
has not always acquiesced in the choice
of the Democratic Party for its seats
on the commission.

Let me finally just dispel one mis-
conception that I think some might
have about the negotiations and agree-
ments that led to this debate, which is
clearly tied to various judicial and
other nominations. There is no require-
ment here that Professor Smith’s nom-
ination be approved by the Senate in
order for these other nominations to go
forward. That is a misconception that
some, particularly on our side, may be-
lieve. It is simply not the case with re-
gard to the unanimous consent agree-
ment and the negotiations between the
majority leader and minority leader. In
fact, it would be an abdication of our
responsibility not to vote on the merits
of this particular nominee regardless of
the other nominations whose consider-
ation was linked to the consideration
of this nomination.

With that I reserve the remainder of
my time and I yield the floor.

Mr. President, I ask the time be
charged equally as I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

MORNING BUSINESS
Mr. ALLARD. Mr. President, on be-
half of the majority leader, I ask unan-
imous consent that the Senate proceed
to a period for the transaction of morn-
ing business, with Senators permitted

to speak for up to 10 minutes each.
The PRESIDING OFFICER. Without

objection, it is so ordered.
———
SOCIAL SECURITY

Mrs. BOXER. Mr. President, Senator
GRAMS quoted a letter to President
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Clinton that I signed last year. He took
this letter out of context. In sup-
porting the public pension systems of
state and local government workers, I
called for the continuance of those
plans—not for the creation of private,
individual accounts.

———
THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Monday,
May 22, 2000, the Federal debt stood at
$5,673,857,621,024.056 (Five trillion, six
hundred seventy-three billion, eight
hundred fifty-seven million, six hun-
dred twenty-one thousand, twenty-four
dollars and five cents).

Five years ago, May 22, 1995, the Fed-
eral debt stood at $4,883,843,000,000
(Four trillion, eight hundred eighty-
three billion, eight hundred forty-three
million).

Ten years ago, May 22, 1990, the Fed-
eral debt stood at $3,092,808,000,000
(Three trillion, ninety-two billion,
eight hundred eight million).

Fifteen years ago, May 22, 1985, the
Federal debt stood at $1,750,663,000,000
(One trillion, seven hundred fifty bil-
lion, six hundred sixty-three million).

Twenty-five years ago, May 22, 1975,
the Federal debt stood at
$522,752,000,000 (Five hundred twenty-
two billion, seven hundred fifty-two
million) which reflects a debt increase
of more than $5 trillion—
$5,151,105,621,024.05 (Five trillion, one
hundred fifty-one billion, one hundred
five million, six hundred twenty-one
thousand, twenty-four dollars and five
cents) during the past 25 years.

———

ADDITIONAL STATEMENTS

CELEBRATING THE NALC
NATIONAL FOOD DRIVE

o Mrs. BOXER. Mr. President, on the
second Saturday of each May, letter
carriers across the United States col-
lect food donations on their postal
routes to deliver to community food
banks, shelters and pantries. I com-
mend the National Association of Let-
ter Carriers (NALC) for creating and
sponsoring the largest one-day food
drive in the country with over 100,000
letter carriers participating in more
than 10,000 cities and towns.

Not only do America’s postal workers
perform an important function in our
economy and in our daily lives, they
make a difference in improving the
lives of needy citizens. I extend my ap-
preciation and thanks to NALC’s lead-
ers and members for their dedication
and commitment to their strong tradi-
tion of community service.

The food drive started as small pilot
program in 10 cities and, as a result of
its huge success, was expanded nation-
wide. The program asks postal patrons
to place a box or bag of food next to
their mailboxes. The food is picked up,
sorted at postal stations and then de-
livered to area food banks by letter
carriers.

May 23, 2000

I am pleased to note that in my home
state, the California State Association
of Letter Carriers was among those
state associations which donated the
largest amount of food in the national
drive. It is my hope that during the
month of May and throughout the
year, Americans will consider becom-
ing involved in the NALC Food Drive
and in other activities serving the less
fortunate in our communities.®

———

ABC’S 50TH ANNIVERSARY

e Mr. HUTCHINSON. Mr. President, I
rise today to congratulate the Associ-
ated Builders and Contractors (ABC) as
they approach their 50th Anniversary.
ABC was founded by seven contractors
in Baltimore, Maryland on June 1, 1950,
and is today a national trade associa-
tion representing over 22,000 contrac-
tors, subcontractors, material sup-
pliers and related firms from across the
country and from all specialties in the
construction industry.

ABC is the construction industry’s
voice for merit shop (open shop) con-
struction as ABC is the only national
association devoted to the merit shop
philosophy. Merit shop companies em-
ploy approximately 80 percent, or four
out of five, of all American construc-
tion workers and seek to provide the
best management techniques, the fin-
est craftsmanship, and the most com-
petitive bidding and pricing strategies
in the industry. ABC believes that
union and merit shop contractors and
their employees should work together
in harmony and that work should be
awarded to the lowest responsible bid-
der regardless of labor affiliation.

I greatly appreciate ABC’s commit-
ment to developing a safe workplace
and high-performance work force
through quality education and training
with comprehensive safety and health
programs. I also appreciate ABC’s dedi-
cated efforts to secure free enterprise,
fair and open competition, less govern-
ment, more opportunities for jobs, tax
relief, increased training, and the
elimination of frivolous complaints
and over-regulation.

Accordingly, I thank ABC for their
efforts and wish them continued suc-
cess in their efforts to ensure that the
American construction industry con-
tinues to afford the finest work prod-
uct and greatest opportunity in the
world.e

LOCAL LEGACIES PROJECT

e Mr. BAUCUS. Mr. President, I rise
today to honor a select few individuals
from my home state of Montana. I have
personally nominated these individuals
to represent Montana in the Library of
Congress’ Local Legacies Project as
part of their Bicentennial Celebration.
The Local Legacies project has allowed
citizens to participate directly in this
great celebration. The participants
have documented America’s grassroots
heritage in every state, the U.S. Trusts
and Territories, and the District of Co-
lumbia. Their documentation provides
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a snapshot of the nation’s unique tradi-
tions as we begin a new century. My
nominees for Montana’s Local Legacies
have worked hard to represent the
beauty and deeply rooted heritage of
our rugged and wide open state. The
survival of our heritage is important
for knowing not only where we came
from, but where we are going. And for
this, I commend them.

Native Reign, is composed of North-
ern Cheyenne youth to promote the
need for education, respect for the en-
vironment, development of personal
skills, respect of tribal elders and a
strong spiritual foundation. They have
been supported by their adult leader
Ken Bisonette and his efforts to make
Native Reign the role model it has be-
come. They combine traditional Native
American dances, skits, with contem-
porary music to celebrate the history
and traditions of the tribe. On April 9,
1999, they received the Governor’s
Award at the State Capitol Building in
Helena from Montana Governor Marc
Racicot for their success in showing
Montana youth an alternative lifestyle
to teen pregnancy, drugs and alcohol
abuse, gangs, and violence. They are a
role model for not only the young peo-
ple of Montana, but for the rest of the
United States as well. Congratulations
Native Reign, you are truly a legacy!

Mike Logan, Montana’s very own
Cowboy Poet has contributed a book of
poetry illustrated with original photo-
graphs he took during his travels
throughout our breathtaking state. His
book is entitled ‘“Montana Is . . .”
Mike wanted to share some of the
beauty he had been privileged to expe-
rience and photograph in his 21 years
living in Montana. As part of his intro-
duction to the book, Mike states: ‘I
love everything about Montana. . . . I
still feel like I'm spending every day in
heaven.”” Words that ring so true to my
own heart. Mike paints a verbal and
visual picture true to the very poetic
nature of Montana’s scenic beauty and
spectacular wildlife. I would encourage
everyone to pick up his book and take
a journey into Montana’s rich heritage.
Thank you Mike, your poetry is one
more part of our history we are lucky
to have!

The Metis Project: When they
Awake—was created and produced by
Helena Presents, a production, presen-
tation and film center based in Helena,
Montana. It is a celebration of the ex-
traordinary legacy of fiddle music of
the Metis people. The project explores
the musical and social legacy of a tribe
without boundaries, whose heritage re-
sults from marriage between Indians
and Europeans throughout the North-
ern Plains from Sault St. Marie, Michi-
gan, to Choteau, Montana, across both
sides of the 49th parallel. Central to
the project is the creation of a new mu-
sical work that references the indige-
nous American rhythms and diverse
European fiddle heritage that is
present in Metis music. The name of
the presentation is based on a pre-
diction of Louis Riel, a teacher, writer,
and hero to the Metis people:
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My people will sleep for one hundred years,
but when they awake, it will be the artists
who give them their spirit back.

Composer and performers Philip
Aaberg and Darol Anger collaborated
with master Metis fiddler, Jimmie
LaRocque to revive once again the me-
lodious spirit of the Metis people. Gen-
tlemen, I take my hat off to you!

Five St. Ignatius High School stu-
dents from St. Ignatius, Montana, who
present and preserve their area’s native
traditions using interviews with farm-
ers and ranchers of the Mission Valley
of Montana along with poignant photo-
graphs which paint a dramatic picture
of farm life in the Mission Valley. The
report summarizing their findings was
written by their teacher Marta Brooks.
Students in Brooks’s English and his-
tory classes used the ‘‘heritage edu-
cation” approach to the study of local
culture. They collected stories, oral
histories, historical documents, art and
geological information that reflect the
unity of landscape and culture. Mon-
tana’s traditional farmers and ranchers
are becoming a dying breed so because
of the change in the local landscape
with the inevitable change in the local
culture the students were prompted to
initiate this project as a way to docu-
ment and preserve the area’s native
culture and traditions before they
cease to exist. Thank you all for your
efforts to immortalize our rich agricul-
tural heritage. Your hard work brings a
lot of pride to Montana!

Montana Horse Story, was brought to
us through the use of still photog-
raphy, film, and field reporting, by a
mother/son team, Allison and Joshua
Collins. Allison and Joshua are part of
a company called Related Images.
Their project documents the legacy of
the horse for work, transportation, and
recreation as preserved by various
Montana events such as rodeo, the
Miles City Bucking Horse Sale, Indian
rodeo, and O-mok-see. Their work was
last seen locally, in an exhibit of rodeo
photography, at the Holter Museum, in
Helena, Mt. Much like the other Local
Legacies projects, Montana Horse
Story pinpoints a vital part of Mon-
tana’s rich traditions, that without it
we would not be the people that we
have become. Joshua and Allison, you
have captured our spirit in some of its
best moments. Without your talents
and dedication, our story would never
be heard. Thank you!

I conclude with one final remark:
Without the hard work of all these in-
dividuals, Montana’s rich cultural her-
itage may never be known. You should
all be very proud of your efforts. I
know Montanans are. And I most cer-
tainly am.e

————

NATIONAL SCHOLARSHIP MONTH

e Mr. GRAMS. Mr. President, our na-
tion’s prosperity and continued success
are directly related to the education of
our citizens. As the price tag of higher
education continues to rise, the impor-
tance of financial aid programs has
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never been greater. To recognize those
who help students achieve their goal of
a higher education and to promote the
accessibility of higher education to ev-
eryone, May has been designated as Na-
tional Scholarship Month.

I would like to draw attention to one
organization in particular that de-
serves accolades for its efforts to pro-
vide financial aid to students. The Min-
nesota-based Citizens’ Scholarship
Foundation of America (CSFA) is the
nation’s largest private sector scholar-
ship and educational support organiza-
tion. Since its founding in 1958, CSFA
has distributed over $561 million to
more than 572,000 students. Through
more than 800 ‘‘Dollars for Scholars”
chapters, the Foundation has estab-
lished a grassroots network, with prov-
en results.

I applaud the Foundation’s tireless
efforts to increase private sponsorship
of scholarships to our nation’s youth. I
also congratulate and thank the dozens
of Minnesota companies, organizations,
and foundations that work with CSFA
to help ensure that a higher education
is an affordable education. Addition-
ally, I join in CSFA’s challenge to the
communities, organizations, busi-
nesses, and individuals that already
sponsor scholarships to double the
number of awards, and I invite others
to establish scholarship programs this
year.

Mr. President, it is my hope that
CSFA’s leadership in the multitude of
National Scholarship Month activities
around the nation will broaden the sup-
port for private scholarship dollars and
increase the level of participation.
Today, I ask my colleagues to join me
in celebrating the generosity of our na-
tion’s scholarship sponsors during this
National Scholarship Month.e

BICENTENNIAL OF LIBRARY OF
CONGRESS

e Mr. MOYNIHAN. Mr. President, I rise
today to honor the Library of Congress
on the occasion of its Bicentennial.
Since April 24, 1800, when President
John Adams created the Library, it has
stood as the foremost research library
in the world. But more importantly it
has been a symbol of the public’s free-
dom of access to information, an idea
which is the bedrock of our Republic.

The history of the Library of Con-
gress is filled with some rather compel-
ling stories. The early days of the Li-
brary were turbulent, to say the least.
In 1813, in what may not have been our
nation’s proudest moment, American
troops burned the Parliament House
and the Library of Canada in present
day Toronto. Seeking revenge, a year
later British troops stormed into Wash-
ington, burned the White House and
the Capitol, including the original Li-
brary of Congress. Recognizing that
this national treasure must be re-
stored, the then retired Thomas Jeffer-
son offered his personal library at Mon-
ticello as a replacement.

Today the Library is the most com-
prehensive library in the country, and



S4292

is almost completely open to the pub-
lic. It is more than just Congress’ li-
brary, it is the nation’s source of
knowledge.

This year we have been marking the
Library’s 200th anniversary. It comes
as no surprise that the centerpiece of
this year’s Bicentennial celebration is
the Local Legacies Project, a volunteer
project that celebrates America’s his-
tory, culture, and folklore. With this
exhibit the Library will showcase im-
portant events, places, and people from
around the nation—things that help de-
fine who we are as Americans and what
this country is all about.

I am proud that five projects from
across New York State which I des-
ignated have been included as part of
the Local Legacies Project. They are
the Little Falls Canal Celebration,
Winter Olympics at Lake Placid
(Olympic Regional Development Au-
thority), Summer at Jones Beach (New
York State Parks), ‘“‘Immigrant Life in
New York” (Lower East Side Tenement
Museum), and the Allentown Arts Fes-
tival. I believe that these events, along
with those other projects nominated by
my colleagues from the New York Con-
gressional Delegation, represent the di-
versity and rich history that is New
York State.

The Lower East Side Tenement mu-
seum shows how New York City’s large
and diverse immigrant culture lived
upon beginning their new lives in
America. Jones Beach represents the
many recreation opportunities our
state offers and how families spend
time together. The Little Falls Canal
Celebration is about the history of our
State’s industrial development and the
pride a local community has taken in
that history. Were it not for the Erie
Canal, New York would not be the Em-
pire State. Lake Placid, home of two
Winter Olympics is about New York’s
rich sports history. It also is a show-
case for the beauty and majesty of the
Adirondack Mountains. Finally, the
Allentown Arts Festival is about our
commitment to the arts, something
which can be seen across the State but
especially in Allentown.

It was one of the great and inspired
choices of our predecessors in the Con-
gress to purchase Thomas Jefferson’s
personal library, and thereafter estab-
lish the Library of Congress. As New
Yorkers, with our Public Library, we
truly understand the eminence of the
Library of Congress. It is the largest
research library in this country, and
indeed the world. The Local Legacies
Project is a fitting way to celebrate
this great treasure. The Library is
about preserving and disseminating
knowledge about many things, but es-
pecially about this great nation. The
Local Legacies project is about com-
memorating and showcasing that
knowledge.®

———
THE MATCHMAKERS

e Mr. BOND. Mr. President, when jour-
nalists and political scientists write
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about the activities here, they often
prepare articles about how a bill be-
comes a law. That is an interesting
study, but it is only half of the story.
In fact, it is equally interesting to see
how a law becomes a program—how
words on the law books are trans-
formed into a working program that
delivers services to our constituents.

The key to that process is people. Ul-
timately, someone has to take respon-
sibility for carrying out the laws we
craft here. Today I want to recognize a
group of people who are aggressively
working to give life to the HUBZone
program we passed in 1997.

The HUBZone program seeks to use
the Government’s purchasing power to
encourage economic growth and job
creation in the Nation’s most intran-
sigent areas of poverty and unemploy-
ment. These areas often present the
greatest challenge because they lack a
strong customer base.

As a result, small businesses tend not
to locate in these areas, preferring to
set up their operations in more pros-
perous areas that have an established
stream of customer traffic. The
HUBZone program seeks to offset this
imbalance by making the Government
a customer to firms willing to invest in
these hard-to-reach communities.

Over two years have passed since the
HUBZone program was signed into law,
but progress has been very slow. Re-
cently the Small Business Administra-
tion certified the 1,000th HUBZone
small business concern, a major mile-
stone. However, the need is much
greater. Without a large base of cer-
tified firms, the Government will not
have enough participating companies
to do business on the scale we envi-
sioned in writing the program.

Because of this lack of certified com-
panies, some agencies are throwing up
their hands and opting not to carry out
the HUBZone law. Without enough ven-
dors to bid on contracts, some agencies
are letting this tremendous new re-
source sit idle.

Defense Department agencies in the
New England States have proved an ex-
ception to that rule. The Northeast Re-
gional Council, which comprises small
business officers from Defense agencies
and Procurement Technical Assistance
Centers, along with defense contractors
large and small, created a special High
Performance Team  dubbed ‘‘The
Matchmakers’ to identify problems in
implementing the HUBZone program
and to work aggressively to solve
them.

The Matchmakers found six compo-
nents that were mismatched (‘‘the
hexa-mismatch problem’): contract re-

quirements, suppliers, commodities,
agency databases, education and bene-
fits under the program, and the

HUBZones themselves. For example,
commodities to be purchased were not
matched with suppliers who could pro-
vide them, and those suppliers were not
necessarily matched to HUBZone areas
that would make them eligible to par-
ticipate.
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Having distilled the problem to its
most basic elements, the Matchmakers
are now setting out to track down sup-
pliers who could fill the agencies’ pro-
curement needs, identify those that are
located in HUBZones, educate them
about the program benefits, and get
them to apply for certification.

Mr. President, this kind of aggressive
action is exactly what is necessary to
transform the HUBZone Act from mere
words on a page into a program that
helps real people and communities.
Someday, when the HUBZone program
is delivering benefits and creating jobs
for people who currently do not have
them, it will be essential to remember
the people who made it possible. So
that their names are not forgotten, I
ask to include in the RECORD a list of
the members of the Matchmakers High
Performance Team, and I call the at-
tention of my colleagues to their lead-
ership and hard work.

Richard S. Alexander,
ment Center, Bangor, ME

Ronald R. Belden,
Merrimack, NH

Deborah Bode, Kaman Aerospace Corpora-
tion, Bloomfield, CT

Ira M. Brand, Sanders-Lockheed Martin,
Nashua, NH

Cynthia Busch, Market Development Cen-
ter, Bangor, ME

Sean Crean, Small Business Administra-
tion, Augusta, ME

Carl E. Cromer, Defense Contact Manage-
ment Command, Hartford, CT

Janette Fasano, Small Business Adminis-
tration, Boston, MA

Joseph M. Flynn, New Hampshire Office of
Business and Industrial Development, Con-
cord, NH

John Forcucci,
bridge, MA

Benita Fortner, Raytheon Company, Lex-
ington, MA

Len Green, Massachusetts Small Business
Development Center, Salem, MA

Keith Hubbard, Small Business Adminis-
tration, Bedford, MA

Maridee N. Kirwin,
Newton Center, MA

Gregory Lawson, State of Vermont Depart-
ment of Economic Development, Montpelier,
vT

Ken Lewis, Rhode Island Economic Devel-
opment Corporation, Providence, RI

John H. McMullen, General Dynamics Gov-
ernment Services Corporation, Needham
Heights, MA

David J. Rego, Naval Undersea Warfare
Center Division Newport, Newport, RI

Barbara A. Riley, Textron Systems, Wil-
mington, MA

Michael Robinson, Massachusetts Procure-
ment Technical Assistance Center, Amherst,
MA

Philip R. Varney, Defense Contract Man-
agement Command, Boston, MA

Arlene M. Vogel, Connecticut Procurement
Technical Assistance Center, New London,
CTe

Market Develop-

Kollsman Inc.,

BBN Corporation, Cam-

GEO-Centers, Inc.,

——————

GEORGIA RESEARCH ALLIANCE
HELPS CONVERT A VISION INTO
REALITY

Mr. CLELAND. Mr. President, ten
years ago the business, government
and academic leaders in the state of
Georgia had a vision. Their vision was
to cultivate and develop a robust tech-
nology-driven economy and to make
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Georgia’s high-tech industry one of the
best in the nation. I’'m pleased to re-
port that this vision is a reality today.
Georgia is now the nation’s leader in
generating high-tech jobs and Atlanta
is the undisputed high-tech capital of
the Southeast! I'd like to pay tribute
to the men and women of Georgia for
their role in making these monumental
achievements possible.

One of the leading organizations that
is responsible for advancing Georgia’s
high-tech economy is the Georgia Re-
search Alliance. The Alliance’s mission
is to develop Georgia’s high-tech econ-
omy by enabling the states’s research
universities to become powerful en-
gines of economic growth. The Alliance
has carried out its mission over the
past ten years by strategically invest-
ing $240 million in State and Federal
funding and $65 million in matching
funds from private sector firms, like
Bell South, Merial Corporation and
Georgia Power. These investments are
paying big dividends. First, Georgia
has utilized over $600 million in Fed-
eral grants and contracts for building a
premier high-tech research infrastruc-
ture through focused investments in
the State’s research universities, cre-
ating endowments for eminent schol-
ars, building state-of-the-art research
facilities and equipping the State’s re-
search laboratories. The Alliance has
also been responsible for creating a
high-tech, business friendly environ-
ment that has created new businesses
from the research findings developed in
the State’s universities and enticed
eminent scholars to relocate to Geor-
gia.

Another key achievement of the Alli-
ance is growing high-tech jobs in the
state. Since the Alliance began serving
Georgia just ten years ago, the number
of high-tech jobs in the state has more
than  doubled. These exceptional
achievements have made Georgia the
national leader in high-tech job growth
and allowed Georgia to gain worldwide
recognition for its ability to craft a
state-of-the-art technology-based econ-
omy.

It is the efforts of many individuals,
researchers and scholars, working with
and for the Alliance, that have led to
the successes this organization has at-
tained. The Alliance has been respon-
sible for attracting some of the best re-
searchers and scholars in the world to
help build Georgia’s premier high-tech
infrastructure. For example, Dr. Julia
Hilliard, an Alliance Eminent Scholar
in molecular biotechnology at Georgia
State University, has come to Georgia
with an interest in preventing the
spread of herpes-B, which is one of the
most feared occupational hazards in
biomedical science. Dr. Rafi Ahmed at
the Emory University School of Medi-
cine is working to develop a vaccine
that will permit the human immune
system to respond with greater vigor
when encountering a previously en-
countered pathogen. Included in this
cutting-edge organization are world re-
nowned researchers like Dr. Rao
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Tummala of the Georgia Institute of
Technology, whose interests are the
next generation electronic packaging,
integral passive components, ultra
high-density substrate technologies.
These are only a few of the many dedi-
cated researchers and scholars who are
helping to shape Georgia’s high-tech
economy for the 21st century and are
ensuring that Georgia becomes an even
stronger world-class leader in high-
tech development.

There are many others who are work-
ing on notable projects, from agricul-
tural biotechnology to water and air
quality enhancements to technology-
based learning, to e-commerce and
wireless communication. All of the
Eminent Scholars who have chosen
Georgia to undertake their research do
so for one reason—the strategic course
Georgia has chosen to make its high-
tech economy world class by the year
2010.

The major drive in developing Geor-
gia’s technology economic sector has
been the investment of hundreds of
millions of dollars to establish new,
leading-edge research programs, espe-
cially those involving collaboration be-
tween academic and industrial sci-
entists and engineers. These invest-
ments have gone to developing re-
search at Georgia’s universities and
have resulted in tremendous advances
in technology related discoveries.
These successes are continuing today
by investments in people, laboratory
construction and specialized instru-
mentation in support of collaborative
research and development.

This year the Alliance is expected to
invest an additional $34 million to con-
tinue the progress being made to de-
velop Georgia’s technology-based econ-
omy. This effort includes $29.5 million
for laboratory construction in support
of collaborative research and develop-
ment conducted by eminent research-
ers. Another $3.75 million will be used
to fund endowments that will be used
to recruit five additional Eminent
Scholars for Georgia. The remaining
$750,000 will be spent to continue the
Alliance’s highly successful Tech-
nology Partnerships which encourage
new relationships with industry and as-
sist in the commercialization of uni-
versity-based research.

One of the highly promising projects
that is being considered for future de-
velopment is a project at the Univer-
sity of Georgia to add world-class and
cutting edge animal genomics tech-
nology to Georgia’s research and busi-
ness sectors. For another project, it is
envisioned that a team of collaborating
Eminent Scholars from Albany State
University and Georgia State Univer-
sity will be researching solutions on
how to effectively deal with water scar-
city problems. To help combat global
infectious diseases, a collaborative
team of respected scholars from Emory
University, the Medical College of
Georgia, University of Georgia, Geor-
gia State and Geogia Tech will create a
unique research program which will
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lead to the development and commer-
cialization of new vaccines, diagnostics
and drugs to prevent and treat infec-
tious diseases that threaten the health
of the world’s population and livestock.
This is only a sample of the extraor-
dinary projects that are envisioned for
this year. Just wait until next year.
The advancements made by these
projects will no doubt create even more
exciting high-tech initiatives in the fu-
ture.

The Alliance, through its hard work
and dedicated people, has received
worldwide recognition for its achieve-
ments and is prepared more than ever
before to attract and retain some of
the best researchers in the world. The
Alliance has already been responsible
for generating over 80,000 new jobs
since 1990, and they are creating more
jobs than ever through the formation
of new technology-based companies.
These companies are being formed al-
most daily in Georgia by converting re-
search technology developed in univer-
sity and industry laboratories into new
commercial applications. One example
is AviGenics, Inc., a development-stage
company formed to commercialize the
results of mnovel laboratory tech-
nologies in chicken transgenesis dis-
covered at The University of Georgia.
The company’s avian transgenesis plat-
form is being used to improve poultry
agronomic traits and helping the phar-
maceutical industry by producing high
volumes of pharmaceutically-impor-
tant proteins in eggs. Another success-
ful high-tech upstart is the Digital
Furnace Corporation. Formed in mid-
1998, Digital Furnace is a spin-off from
the Broadband Telecommunications
Center led by Georgia Research Alli-
ance Eminent Scholar John Limb, who
successfully developed broadband tech-
nology to interconnect and automate
the entire home. These enterprises are
benefitting directly from Georgia’s in-
vestment in new, state-of-the-art lab-
oratories that the Alliance helped to
build.

Even established major information
technology companies are being at-
tracted to Georgia by the presence of
our strong science and technology pro-
grams and the state’s commitment to
growing the pool of eminent scholars.
Today companies like Lucent Tech-
nologies are seeking to capitalize on
Georgia’s high-tech infrastructure. Re-
cently, Lucent Technologies chose At-
lanta to be home for its new Wireless
Laboratory. The decision was based
largely on its ability to work in close
partnership with Georgia’s great re-
searchers and the Alliance’s commit-
ment to establish an eminent scholar
chair and invest in a wireless systems
laboratory at Georgia Tech. These in-
vestments are resulting in Georgia
Tech’s and Lucent’s researchers work-
ing in partnership to further develop
wireless communication capabilities.
This partnership is also helping to
bridge the gap between a company’s
problems and the expertise available at
our research universities which, in
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turn, is resulting in high-tech job cre-
ation and retention for the state of
Georgia.

The work of the Alliance has only
begun and they have great plans to
build on their current successes by cre-
ating a stronger technology infrastruc-
ture in the State in the future. Their
goal, as it has been in the past, is to
make Georgia’s technology economic
sector one of the top five in the nation
by the year 2010. The outstanding suc-
cesses of the men and women of the Al-
liance have already proven that they
are capable of achieving this goal.
Based on the successes they have al-
ready achieved, I believe they will
reach their goal sooner than expected.
Ladies and gentleman of the Georgia
Research Alliance, I am very grateful
for your contributions and I am look-
ing forward to your continued suc-
cesses. Thank you very much for mak-
ing Georgia a world class leader in
technology development and for mak-
ing Georgia’s technology economy one
of the best in the nation.e

————

THE IMPACT OF OSTEOPOROSIS

e Mr. GRASSLEY. Mr. President, I'd
like to take a few moments to address
a health issue of critical importance to
Americans, especially older women.
Osteoporosis affects 28 million Ameri-
cans, 80 percent of whom are women.
Nearly one in every two women and
one in every eight men over age 50 will
experience an osteoporotic fracture in
his or her lifetime. This disease meas-
urably impact the ability of many
older Americans to maintain the inde-
pendence and mobility so integral to
mental well-being.

Osteoporosis is estimated to cost the
United States care system $14 billion
annually. In my home state of Iowa, it
is estimated that $2.9 billion will be
spent over the next 20 years as a result
of hip, wrist and vetebral fractures.
Annual costs are expected to increase
from $76 million in 1995 to more than
$229 million in 2015.

According to the Iowa Department of
Elder Affairs, Iowa is the state with
the highest proportion of people con-
sidered to be the ‘‘oldest old” in the
country. Twenty percent are 80 years
of age and over. The people in this age
segment are more frequently women.
They are usually living alone; and they
are probably the persons with the low-
est incomes.

One of the most sobering facts is that
osteoporosis is largely preventable.
Prevention is a key element in fighting
the disease, because while there are nu-
merous treatments for osteoporosis,
there is no cure. According to the Na-
tional Osteoporosis Foundation, there
are four ways an individual can prevent
osteoporosis. First, maintain a bal-
anced daily diet rich in calcium and vi-
tamin D. Participate in weight-bearing
exercise. Do not smoke or drink exces-
sively. And finally, when appropriate,
have your bone density tested and take
any physician-prescribed medications.
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All this to say, osteoporosis is a dis-
ease which we in the Senate cannot af-
ford to take lightly.

The National Osteoporosis Founda-
tion has declared May to be National
Osteoporosis Prevention Month. In my
capacity as an honorary member of the
foundation’s board of trustees, I am
glad to have the opportunity to come
to the floor to raise the issue of
osteoporosis and speak on the need for
continued vigilance in battling this
disease.

In addition to being National
Osteoporosis Prevention Month, May
also marks a one-year anniversary for
a special group in Iowa. In May 1999, a
group of Newton, Iowa, residents
formed the Newton Support Group
under the leadership of Peg Bovenkamp
and with the help of Skiff Medical Cen-
ter. The Newton group is the first Iowa
support network affiliated with the Na-
tional Osteoporosis Foundation. Today,
the members of the Newton Support
Group are participating in Newton’s
Senior Citizen’s Health Fair. I wish
them success as they provide informa-
tion to older Iowans about osteoporosis
prevention and treatment. It is my sin-
cere hope that in coming years we will
see similar groups form in other parts
of my great state and throughout the
region.

Throughout my years in Congress, 1
have championed effort to increase
awareness and research funding for
osteoporosis. In the 102nd Congress, I
introduced legislation to increase re-
search at the Arthritis Institute, form
a research center on osteoporosis, and
create a Health and Human Services
interagency council to set priorities for
osteoporosis research.

More recently, I cosponsored legisla-
tion which passed as part of the Bal-
anced Budget Act (BBA) of 1997. The
Bone Mass Measurement Coverage
Standardization Act, as included in the
BBA, provides Medicare reimburse-
ment for bone mass density tests for
vulnerable beneficiaries. This benefit
took effect July 1, 1998. And, yesterday
I sent a letter to the Health Care Fi-
nancing Administration (HCFA) re-
questing information and the most re-
cent data possible on program utiliza-
tion.

Osteoporosis deeply affects the lives
of older Americans, mostly women.
And, it is preventable if healthy life-
style choices are made at a young age.
As we recognize National Osteoporosis
Prevention Month, I would commend
the National Osteoporosis Foundation,
the Strong Women Inside and Out coa-
lition, Peg Bovenkamp and the Newton
Support Group, and all those working
to raise awareness of the disease. It is
my sincere hope that someday in the
not too distant future, I can again
come to the floor with news of a cure
for osteoporosis. Until that time, I will
continue supporting efforts to eradi-
cate this devastating disease.®
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THE HISTORIC WOMEN’'S COL-
LEGES AND UNIVERSITY BUILD-
ING PRESERVATION ACT

e Mr. COVERDELL. Mr. President, I
rise to announce that I have added my
name as a cosponsor to S. 25681, the His-
toric Women’s Colleges and University
Building Preservation Act, which sup-
ports the preservation and restoration
of historic buildings at seven histori-
cally women’s public colleges or uni-
versities. One of the colleges eligible
under this bill is Georgia College and
State University, which is located in
Milledgeville, Georgia. This campus
was founded in 1889 as the sister insti-
tution to Georgia Tech. At the time,
its emphasis was on preparing young
women for teaching or industrial ca-
reers.

Georgia College and State University
has grown significantly over the years
and is now the state’s designated lib-
eral arts university, with a mission of
combining the educational experiences
typical of esteemed private liberal arts
colleges with the affordability of public
education. The school serves as a resi-
dential learning community with an
emphasis on undergraduate education
and offers selected graduate programs
as well.

Several historic buildings comprise
the campus which is located in the
heart of the historic district of the
city, which served as my state’s capital
for much of the 19th Century. The
former Governor’s mansion, the old
Baldwin County Courthouse, and sev-
eral historic residence halls are all
candidates for the $10 million proposed
in this legislation.

Mr. President, the schools which
would receive funding under S. 2581
serve as a reminder of the struggle
women went through to obtain access
to higher education in our Nation. It is
important that we do not allow these
campuses to fade into history. I en-
courage all of my colleagues in the
Senate and House to fully support this
important legislation.e

————
DRUG COURTS IN THE YEAR 2000
e Mr. CAMPBELL. Mr. President,

today I want to recognize Drug Courts
and highlight the invaluable role they
play in our Nation’s war on drugs. As I
have done at this time of the year for
the past two years, I take this oppor-
tunity to call my colleagues’ attention
to the significant contribution Drug
Courts make. Above all, I want to take
this opportunity to once again recog-
nize and applaud the dedicated profes-
sionals who have made our Nation’s
Drug Courts the successes they are
today.

As our Drug Courts enter their elev-
enth year of operation, they are as im-
portant as ever in our Nation’s battle
against drug abuse and the devastating
impact drugs have on our Nation and
its families. Over the past year 100-plus
new Drug Courts have been established
throughout the country, bringing the
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total number to over 700. Additionally,
Drug Courts are now expanding inter-
nationally, underscoring their value
around the world.

I am especially glad to hear that
some of our Drug Courts’ best practices
are now being tailored to the needs and
values of native communities, which
for many years have suffered
disproportionally from the scourge of
substance abuse. The kinds of pro-
grams offered by Drug Courts could
play a vital role in breaking the ‘‘Iron
Triangle” of substance abuse, gangs
and crime that trap far too many of
our Nation’s Native Americans and
others in a cycle of poverty and hope-
lessness.

Next week—from June 1st and 3rd,
2000—the National Association of Drug
Court Professionals (NADCP) will host
the 6th Annual NADCP Drug Court
Training Conference entitled ‘‘Expand-
ing the Vision: The New Drug Court
Pioneers.”” in San Francisco, Cali-
fornia. The NADCP expects that this
year’s drug court conference will be the
largest ever, with over 3,000 drug court
professionals slated to attend.

This year, six individuals will receive
the 2000 NADCP New Pioneers Award. I
congratulate and thank each of these
six outstanding people. I especially
want to recognize an award recipient
from my home state of Colorado, the
Denver District Attorney, William Rit-
ter, Jr.

The Denver Drug Court is the first—
ever drug court system which now han-
dles 75 percent of all drug cases filed in
the city and county of Denver. All of-
fenders, with the exception of illegal
aliens, those arrested with a com-
panion non-drug felony case or who
have two or more prior felony convic-
tions, are handled in this court. Most
individuals are assessed within 24 hours
of arrest. The pre-trial case managers
monitor offenders on bond, while they
await entry into the program. Over
8,000 participants have entered the pro-
gram since it began operations on July
1, 1994.

As the Chairman of the Treasury and
General Government Subcommittee,
which funds the Office of National
Drug Control Policy (ONDCP), I took
the opportunity to visit the Denver
Drug Court with ONDCP Director
Barry McCaffrey. We met with the
Drug Court professionals and observed
their judicial procedures. We also saw
first-hand how the court’s programs
have a direct impact on drug-abusing
offenders. I believe the Denver Drug
Court serves as a role model for the
next generation of Drug Court practi-
tioners

Drug Courts continue to revolu-
tionize the criminal justice system.
The strategy behind Drug Courts de-
parts from traditional criminal justice
practice by placing non-violent drug
abusing offenders into intensive court
supervised drug treatment programs
instead of prison. Drug Courts aim to
reduce drug abuse and crime by em-
ploying tools like comprehensive judi-
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cial monitoring, drug testing, super-
vision, treatment, rehabilitative serv-
ices, as well as other sanctions and in-
centives for drug offenders.

Statistics show us that Drug Courts
work. More than 70 percent of Drug
Court clients have successfully com-
pleted the program or remain as active
participants. Drug Courts are also cost-
effective. They help convert many
drug-using offenders into productive
members of society. This is clearly
preferable to lengthy or repeated incar-
ceration, which traditionally has yield-
ed few gains for those struggling with
drugs or our Nation as a whole. Drug
Courts are proving to be an effective
tool in our fight against both drug
abuse and other drug-related crime.

I urge my colleagues to join me in
recognizing those Drug Court profes-
sionals who are improving their com-
munities by dedicating themselves to
this worthwhile concept and expanding
the vision for the next generation of
practitioners.e

———

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry treaties,
nominations, and withdrawals which
were referred to the appropriate com-
mittees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

———

THE AGREEMENT ON SOCIAL SE-
CURITY BETWEEN THE UNITED
STATES OF AMERICA AND THE
REPUBLIC OF CHILE—A MES-
SAGE FROM THE PRESIDENT—
PM 108

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the TUnited
States, together with an accompanying
report; which was referred to the Com-
mittee on Finance.

To the Congress of the United States:

Pursuant to section 233(e)(1) of the
Social Security Act, as amended by the
Social Security Amendments of 1977
(Public Law 95-216, 42 U.S.C. 433(e)(1))
(the ‘““‘Act’), I transmit herewith the
Agreement Between the United States
of America and the Republic of Chile
on Social Security, which consists of
two separate instruments: a principal
agreement and an administrative ar-
rangement. The Agreement was signed
at Santiago on February 16, 2000.

The United States-Chilean Agree-
ment is similar in objective to the so-
cial security agreements already in
force between the United States and
Austria, Belgium, Canada, Finland,
France, Germany, Greece, Ireland,
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Italy, Luxembourg, the Netherlands,
Norway, Portugal, Spain, Sweden,
Switzerland, and the United Kingdom.
Such bilateral agreements provide for
limited coordination between the
United States and foreign social secu-
rity systems to eliminate dual social
security coverage and taxation, and to
help prevent the loss of benefit protec-
tion that can occur when workers di-
vide their careers between two coun-
tries. The United States-Chilean Agree-
ment contains all provisions mandated
by section 233 and other provisions that
I deem appropriate to carry out the
purposes of section 233, pursuant to
section 233(c)(4) of the Act.

I also transmit for the information of
the Congress a report prepared by the
Social Security Administration ex-
plaining the key points of the Agree-
ment, along with a paragraph-by-para-
graph explanation of the provisions of
the principal agreement and the re-
lated administrative arrangement. An-
nexed to this report is the report re-
quired by section 233(c)(1) of the Social
Security Act, a report on the effect of
the Agreement on income and expendi-
tures of the U.S. Social Security pro-
gram and the number of individuals af-
fected by the Agreement. The Depart-
ment of State and the Social Security
Administration have recommended the
Agreement and related documents to
me.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 22, 2000.

——————

THE AGREEMENT BETWEEN THE
UNITED STATES OF AMERICA
AND THE REPUBLIC OF KOREA
ON SOCIAL SECURITY—MESSAGE
FROM THE PRESIDENT—PM 109

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the TUnited
States, together with an accompanying
report; which was referred to the Com-
mittee on Finance.

To the Congress of the United States:

Pursuant to section 233(e)(1) of the
Social Security Act, as amended by the
Social Security Amendments of 1977
(Public Law 95-216, 42 U.S.C. 433(e)(1))
(the ‘““‘Act’’), I transmit herewith the
Agreement Between the United States
of America and the Republic of Korea
on Social Security, which consists of
two separate instruments: a principal
agreement and an administrative ar-
rangement. The Agreement was signed
at Washington on March 13, 2000.

The United States-Korean Agreement
is similar in objective to the social se-
curity agreements already in force
with Austria, Belgium, Canada, Fin-
land, France, Germany, Greece, Ire-
land, Italy, Luxembourg, the Nether-
lands, Norway, Portugal, Spain, Swe-
den, Switzerland, and the United King-
dom. Such bilateral agreements pro-
vide for limited coordination between
the United States and foreign social se-
curity systems to eliminate dual social
security coverage and taxation and to
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help prevent the loss of benefit protec-
tion that can occur when workers di-
vide their careers between two coun-
tries. The United States-Korean Agree-
ment contains all provisions mandated
by section 233 and other provisions that
I deem appropriate to carry out the
purposes of section 233, pursuant to
section 233(c)(4) of the Act.

I also transmit for the information of
the Congress a report prepared by the
Social Security Administration ex-
plaining the key points of the Agree-
ment, along with a paragraph-by-para-
graph explanation of the provisions of
the principal agreement and the re-
lated administrative arrangement. An-
nexed to this report is the report re-
quired by section 233(e)(1) of the Social
Security Act, a report on the effect of
the Agreement on income and expendi-
tures of the U.S. Social Security pro-
gram and the number of individuals af-
fected by the Agreement. The Depart-
ment of State and the Social Security
Administration have recommended the
Agreement and related documents to
me.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 22, 2000.

———

MESSAGES FROM THE HOUSE

At 12:12 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bill, without amendment:

S. 1836. An act to extend the deadline for
commencement of construction of a hydro-
electric project in the State of Alabama.

The message also announced that the
House has passed the following bill, in
which it requests the concurrence of
the Senate:

H.R. 1752. An act to make improvements in
the operation and administration of the Fed-
eral courts, and for other purposes.

The message further announced that
the House has passed the following
bills, with amendment, in which it re-
quests the concurrence of the Senate:

S. 430. An act to amend the Alaska Native
Claims Settlement Act, to provide for a land
exchange between the Secretary of Agri-
culture and the Kake Tribal Corporation,
and for other purposes.

S. 1236. An act to extend the deadline under
the Federal Power Act for commencement of
the construction of the Arrowrock Dam Hy-
droelectric Project in the State of Idaho.

The message also announced that the
House has agreed to the amendments of
the Senate to the bill (H.R. 154) to
allow the Secretary of the Interior and
the Secretary of Agriculture to estab-
lish a fee system for commercial film-
ing activities on Federal land, and for
other purposes.

The message also announced that the
House has agreed to the amendments of
the Senate to the bill (H.R. 834) to ex-
tend the authorization for the Historic
Preservation Fund and the Advisory
Council on Historic Preservation, and
for other purposes.

The message further announced that
the House has agreed to the amend-
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ments of the Senate to the bill (H.R.
1832) to reform unfair and anticompeti-
tive practices in the professional box-
ing industry.

The message also announced that the
House has agreed to the following con-
current resolution, in which it requests
the concurrence of the Senate:

H. Con. Res. 302. Concurrent resolution
calling on the people of the United States to
observe a National Moment of Remembrance
to honor the men and women of the United
States who died in the pursuit of freedom
and peace.

At 2:21 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following joint resolution, without
amendment:

S.J. Res. 44. Joint resolution supporting
the Day of Honor 2000 to honor and recognize
the service of minority veterans in the
United States Armed Forces during World
War II.

At 4:53 p.m., a message from the
House of Representatives, delivered by
Mr. Hayes, one of its reading clerks,
announced that the Speaker has signed
the following enrolled bills and joint
resolution:

S. 1836. An act to extend the deadline for
commencement of construction of a hydro-
electric project in the State of Alabama.

S.J. Res. 44. An act supporting the Day of
Honor 2000 to honor and recognize the serv-
ice of minority veterans in the United States
Armed Forces during World War II.

H.R. 154. An act to allow the Secretary of
the Interior and the Secretary of Agriculture
to establish a fee system for commercial
filming activities on Federal land, and for
other purposes.

H.R. 834. An act to extend the authoriza-
tion for the Historic Preservation Fund and
the Advisory Council on Historic Preserva-
tion, and for other purposes.

H.R. 1832. An act to reform unfair and anti-
competitive practices in the professional
boxing industry.

The enrolled bills and joint resolu-
tion were signed subsequently by the
President pro tempore (Mr. THUR-
MOND).

————

MEASURES REFERRED

The following bill was read the first
and second times by unanimous con-
sent and referred as indicated:

H.R. 1752. An act to make improvements in
the operation and administration of the Fed-
eral courts, and for other purposes; to the
Committee on the Judiciary.

The following bill was referred to the
Select Committee on Intelligence, pur-
suant to section 3(b) of Senate Resolu-
tion 400, 94th Congress, for a period not
to exceed 30 days of session:

S. 2089. An act to amend the Foreign Intel-
ligence Surveillance Act of 1978 to modify
procedures relating to orders for surveillance
and searches for foreign intelligence pur-
poses, and for other purposes.

The following concurrent resolution
was read and referred as indicated:

H. Con. Res. 302. Concurrent resolution
calling on the people of the United States to
observe a National Moment of Remembrance
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to honor the men and women of the United
States who died in the pursuit of freedom
and peace; to the Committee on the Judici-
ary.

———

ENROLLED BILL AND JOINT
RESOLUTION PRESENTED

The Secretary of the Senate reported
that on today, May 23, 2000, he had pre-
sented to the President of the United
States, the following bill and joint res-
olution:

S. 1836. An act to extend the deadline for
commencement of construction of hydro-
electric project in the State of Alabama.

S.J. Res. 44. Joint resolution supporting
the Day of Honor 2000 to honor and recognize
the service of minority veterans in the
United States Armed Forces during World
War II.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. BENNETT, from the Committee on
the Judiciary, with an amendment in the na-
ture of a substitute:

H.R. 2260: A bill to amend the Controlled
Substances Act to promote pain manage-
ment and palliative care without permitting
assisted suicide and euthanasia, and for
other purposes (Rept. No. 106-299).

By Mr. McCAIN, from the Committee on
Commerce, Science, and Transportation,
with an amendment in the nature of a sub-
stitute:

S. 1089: A bill to authorize appropriations
for fiscal years 2000 and 2001 for the United
States Coast Guard, and for other purposes
(Rept. No. 106-300).

By Mr. MCCAIN, from the Committee on
Commerce, Science, and Transportation,
without amendment:

S. 2327: A Dbill to establish a Commission on
Ocean Policy, and for other purposes (Rept.
No. 106-301).

(By Mr. McCAIN, from the Committee on
Commerce, Science, and Transportation,
with an amendment:

H.R. 1651: A bill to amend the Fishermen’s
Protective Act of 1967 to extend the period
during which reimbursement may be pro-
vided to owners of United States fishing ves-
sels for costs incurred when such a vessel is
seized and detained by a foreign country
(Rept. No. 106-302).

By Mr. HATCH, from the Committee on
the Judiciary, with an amendment in the na-
ture of a substitute:

S. 2089: A bill to amend the Foreign Intel-
ligence Surveillance Act of 1978 to modify
procedures relating to orders for surveillance
and searchers for foreign intelligence pur-
poses, and for other purposes.

By Mr. BENNETT, from the Committee on
Appropriations, without amendment:

S. 2603: An original bill making appropria-
tions for the Legislative Branch for the fis-
cal year ending September 30, 2001, and for
other purposes (Rept. No. 106-304).

By Mr. STEVENS, from the Committee on
Appropriations:

Special Report entitled ‘‘Revised Alloca-
tion to Subcommittees of Budget Totals,
Fiscal Year 2001’ (Report No. 106-303).

—————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:
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By Ms. SNOWE (for herself and Ms.
COLLINS):

S. 2602. A bill to provide for the Secretary
of Housing and Urban Development to fund,
on a l1-year emergency basis, certain requests
for grant renewal under the programs for
permanent supportive housing and shelter-
plus-care for homeless persons; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

By Mr. BENNETT:

S. 2603. An original bill making appropria-
tions for the Legislative Branch for the fis-
cal year ending September 30, 2001, and for
other purposes; placed on the calendar.

By Mr. DORGAN (for himself and Mr.
ROCKEFELLER):

S. 2604. A Dbill to amend title 19, United
States Code, to provide that rail agreements
and transactions subject to approval by the
Surface Transportation Board are no longer
exempt from the application of the antitrust
laws, and for other purposes; to the Com-
mittee on the Judiciary.

By Ms. COLLINS:

S. 2605. A bill to amend the Internal Rev-
enue Code of 1986 to expand income aver-
aging to include the trade or business of fish-
ing and to provide a business credit against
income for the purchase of fishing safety
equipment; to the Committee on Finance.

By Mr. HOLLINGS (for himself, Mr.

ROCKEFELLER, Mr. BRYAN, Mr.
BREAUX, Mr. INOUYE, Mr. FEINGOLD,
Mr. EDWARDS, Mr. KERREY, Mr.

CLELAND, Mr. DURBIN, and Mr. BYRD):

S. 2606. A bill to protect the privacy of
American consumers; to the Committee on
Commerce, Science, and Transportation.

By Mr. WYDEN:

S. 2607. A bill to promote pain management
and palliative care without permitting as-
sisted suicide euthanasia, and for other pur-
poses; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. GRASSLEY (for himself and
Mr. ROTH):

S. 2608. A bill to amend the Internal Rev-
enue Code of 1986 to provide for the treat-
ment of certain expenses of rural letter car-
riers; to the Committee on Finance.

By Mr. CRAIG (for himself and Mr.
CRAPO):

S. 2609. A bill to amend the Pittman-Rob-
ertson Wildlife Restoration Act and the Din-
gell-Johnson Sport Fish Restoration Act to
enhance the funds available for grants to
States for fish and wildlife conservation
projects, and to increase opportunities for
recreational hunting, bow hunting, trapping,
archery, and fishing, by eliminating chances
for waste, fraud, abuse, maladministration,
and unauthorized expenditures for adminis-
tration and implementation of those Acts,
and for other purposes; to the Committee on
Environment and Public Works.

By Mr. HARKIN (for himself, Mr.
THOMAS, Mr. CRAIG, and Mr. FEIN-
GOLD):

S. 2610. A bill to amend title XVIII of the
Social Security Act to improve the provision
of items and services provided to medicare
beneficiaries residing in rural areas; to the
Committee on Finance.

By Mr. LEVIN:

S. 2611. A bill to provide trade adjustment
assistance for certain workers; to the Com-
mittee on Finance.

By Mr. GRAHAM (for himself, Mr.
GRASSLEY, Mr. THOMAS, Mr. BIDEN,
and Mr. BAYH):

S. 2612. A bill to combat Ecstasy traf-
ficking, distribution, and abuse in the United
States, and for other purposes; to the Com-
mittee on the Judiciary.

By Mr. GRAHAM:

S. 2613. A bill to amend the Tariff Act of
1930 to permit duty drawbacks for certain
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jewelry exported to the United States Virgin
Islands; to the Committee on Finance.
By Mr. THURMOND (for himself and
Mr. HOLLINGS):

S. 2614. A bill to amend the Harmonized
Tariff Schedule of the United States to pro-
vide for duty-free treatment on certain man-
ufacturing equipment; to the Committee on
Finance.

By Mr. KENNEDY (for himself and
Mrs. HUTCHISON):

S. 2615. A bill to establish a program to
promote child literacy by making books
available through early learning and other
child care programs, and for other purposes;
to the Committee on Health, Education,
Labor, and Pensions.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. FEINGOLD (for himself, Mrs.
BOXER, Mr. KOHL, Mr. WELLSTONE,
Mrs. FEINSTEIN, and Mr. GRAMS):

S. Res. 309. A resolution expressing the
sense of the Senate regarding conditions in
Laos; to the Committee on Foreign Rela-
tions.

By Ms. SNOWE (for herself, Mr. WAR-
NER, Mr. LEVIN, Mr. THURMOND, Mr.
KENNEDY, Mr. McCAIN, Mr. ROBB, Mr.
SMITH of New Hampshire, Mr. REED,
Mr. INHOFE, Mr. LIEBERMAN, Mr.
SANTORUM, Mr. CLELAND, Mr. ROB-
ERTS, Mr. HUTCHINSON, and Mr. SES-
SIONS):

S. Res. 310. A resolution honoring the 19
members of the United States Marine Corps
who died on April 8, 2000, and extending the
condolences of the Senate on their deaths;
considered and agreed to.

By Mr. BOND (for himself, Mr. KERRY,
Mr. ABRAHAM, Mr. BURNS, Ms. SNOWE,
Ms. LANDRIEU, Mr. LIEBERMAN, Mr.
EDWARDS, Mr. BINGAMAN, Mrs. MUR-
RAY, and Mr. HARKIN):

S. Res. 311. A resolution to express the
sense of the Senate regarding Federal pro-
curement opportunities for women-owned
small businesses; considered and agreed to.

By Mr. LOTT (for himself and Mr.
DASCHLE):

S. Res. 312. A resolution to authorize testi-
mony, document production, and legal rep-
resentation in State of Indiana v. Amy Han;
considered and agreed to.

By Mr. LOTT (for himself and Mr.
DASCHLE):

S. Res. 313. A resolution to authorize rep-
resentation by the Senate Legal Counsel in
Harold A. Johnson v. Max Cleland, et al; con-
sidered and agreed to.

By Mr. BOND (for himself,
ASHCROFT, and Mr. ROBERTS):

S. Con. Res. 114. A concurrent resolution
recognizing the Liberty Memorial in Kansas
City, Missouri, as a national World War I
symbol honoring those who defended liberty
and our country through service in World
War I; to the Committee on Energy and Nat-
ural Resources.

By Mr. THOMAS (for himself and Mr.
ENZzI):

S. Con. Res. 115. A concurrent resolution
providing for the acceptance of a statue of
Chief Washakie, presented by the people of
Wyoming, for placement in National Stat-
uary Hall, and for other purposes; to the
Committee on Rules and Administration.

By Mr. LOTT (for himself, Mr.
DASCHLE, Mr. HELMS, Mr. BIDEN, Mr.
GRAHAM, Mr. BAUCUS, Mr. HARKIN,
Mr. JOHNSON, Mr. DoDD, Mrs. FEIN-

Mr.
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STEIN, Mrs. MURRAY, and Mr. CON-

RAD):
S. Con. Res. 116. A concurrent resolution
commending Israel’s redeployment from
southern Lebanon; considered and agreed to.

————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Ms. SNOWE (for herself and
Ms. COLLINS):

S. 2602. A bill to provide for the Sec-
retary of Housing and Urban Develop-
ment to fund, on a l-year emergency
basis, certain requests for grant re-
newal under the programs for perma-
nent supportive housing and shelter-
plus-care for homeless persons; to the
Committee on Banking, Housing, and
Urban Affairs.

HOMELESS ASSISTANCE LEGISLATION
e Ms. SNOWE. Mr. President, I rise to
introduce legislation designed to guar-
antee funding for Department of Hous-
ing and Urban Development (HUD)
McKinney Act homeless assistance pro-
grams, including Shelter Plus Care and

the Supportive Housing Program
(SHP).
The legislation I am introducing

today mirrors legislation introduced
earlier this year in the House by Rep-
resentative LAFALCE and included in
the House version of the FYO01 supple-
mental, which would renew existing
Shelter Plus and SHP contracts and
fund them under the budget for the
HUD Section 8 housing assistance pro-
gram.

The renewals funded under this legis-
lation would provide grant funding for
existing programs that support assist-
ance to some of the most vulnerable
Americans—the homeless. Without the
resources that this bill is designed to
provide, many who receive assistance
today will literally be left out in the
cold.

Keep in mind that these are not new
programs—they are renewals. And they
fund community initiatives already in
place in cities and towns across the
country that provide assistance to
those in need. Under Shelter Plus and
SHP, states are awarded grants for
services such as subsidized housing for
the homeless, many of whom are phys-
ically or mentally ill or disabled, or
who suffer from substance abuse prob-
lems, as well as job training, shelters,
health care, child care, and other serv-
ices for this population. Some of the
victims that are helped are children,
low-income families, single mothers,
and battered spouses. Many are also
veterans.

I have witnessed first-hand the dis-
location that can be caused by non-re-
newal. In January of last year, HUD
issued homeless grant assistance an-
nouncements to most states but denied
applications submitted by the Maine
State Housing Authority and by the
city of Portland, Maine leaving the
state one of only four not to receive
any funds. We were alarmed to learn
that this would mean that many home-
less agencies and programs could lose
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funding altogether, and that in fact,
over 70 homeless people with mental
illnesses or substance abuse problems
would lose housing subsidies.

The Maine congressional delegation
immediately protested the decision to
HUD Secretary Andrew M. Cuomo.
HUD officials ultimately restored
about $1 million in funding to the city
of Portland, a portion of the city’s re-
quest, but refused to restore any State
homeless funding.

In 1998, Maine homeless assistance
providers received about $3.5 million
for HUD, and the State had simply re-
quested $1.2 million for renewals and
$1.27 million to meet additional needs
in 1999. What did they get to meet
these needs—nothing. In spite of the
proven track record of homeless pro-
grams in Maine, including praise by
Secretary Cuomo during an August
1998 visit to Maine, HUD completely ze-
roed out funding for Maine. Not a
penny for these disadvantaged chil-
dren, battered women, single mothers,
disabled individuals, and veterans who
sacrificed to preserve the freedoms we
cherish.

This could happen anywhere, but it
shouldn’t. This is why I have also co-
sponsored legislation authored by my
colleague from Maine, Senator COL-
LINS, to guarantee minimum funding
for every state and assure a fairer,
more equitable allocation of funding in
the future. The legislation requires
HUD to provide a minimum of 0.5 per-
cent of funding to each state under
title IV of the Stewart B. McKinney
Homeless Assistance Act.

Without this assistance, basic sub-
sidized housing and shelter programs
suffer, and it is more difficult for
states to provide job training, health
care, child care, and other vital serv-
ices to the victims of homelessness.

In 1988, 14,653 people were tempo-
rarily housed in Maine’s emergency
homeless shelters. Alarmingly, young
people account for 30 percent of the
population staying in Maine’s shelters,
which is approximately 135 homeless
young people every night. Twenty-one
percent of these young people are be-
tween 5-12 with the average age being
13.

It is vitally important that changes
be made to our homeless policy to en-
sure that no state falls through the
cracks in the future. As such, I urge
my colleagues to join me in a strong
show of support for the legislation I am
proposing today. I hope this legislation
will contribute to the dialogue under
way as to how best to enhance federal
homeless assistance initiatives, so that
programs around the country can con-
tinue to provide vital services to the
less fortunate among us.

Lastly, Mr. President, I would be re-
miss if I did not express my gratitude
to Senator BOND, who chairs the Sen-
ate VA-HUD Subcommittee for his
leadership and his support when HUD
zeroed out funding for Maine’s home-
less programs. I am very grateful for
his vision and leadership on issues of
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importance to homeless advocates na-
tionwide. To that end, I am pleased
that the Senate version of the fiscal
year 2001 Agriculture Department ap-
propriations report contains language
expressing concern about the HUD poli-
cies that resulted in a number of local
homeless assistance initiatives going
unfunded in recent years, and urging
HUD to ensure that expiring rental
contracts are renewed. HUD is also di-
rected to submit a report to Congress
explaining why projects with expiring
grants were rejected during the 1999
round.

I look forward to working with the
Senate VA-HUD Appropriations Sub-
committee as well as the Banking
Committee as this year’s legislative
and appropriations process continues,
and as we endeavor to craft a long-
term solution to the homeless problem
that is fiscally and socially responsible
and improves the effectiveness of fed-
eral homeless programs for the future.

Once again, I applaud the leadership
of the Senate VA-HUD and Banking
panels on this important issue, and I
am confident in their commitment to
further improvements in the program.e

By Ms. COLLINS:

S. 2605. A bill to amend the Internal
Revenue Code of 1986 to expand income
averaging to include the trade or busi-
ness of fishing and to provide a busi-
ness credit against income for the pur-
chase of fishing safety equipment; to
the Committee on Finance.

TAX LEGISLATION FOR COMMERCIAL FISHERMEN

Ms. COLLINS. Mr. President, I rise
today to introduce legislation designed
to help commercial fishermen navigate
the often choppy waters of the Internal
Revenue Code.

The legislation I am introducing
would make two commonsense changes
to our tax laws. First, my legislation
would extend a $1,500 tax credit to com-
mercial fishermen to assist them in the
purchase of important safety equip-
ment.

Commercial fishermen engage in one
of the most dangerous professions in
America. They have a higher fatality
rate than even firefighters, police offi-
cers, truck or taxi drivers. From 1994
to 1998, 396 commercial fishermen lost
their lives while fishing. Last year, in
the wake of catastrophic events that
killed 11 fishermen over the course of
only 1 month, the Coast Guard Fishing
Vessel Casualty Task Force was con-
vened. The task force issued a report
that draws several conclusions about
current fishing vessel safety. Despite
the grim safety statistics surrounding
the profession of fishing, the report
concludes that most fishing deaths are
preventable. One significant way to
prevent these tragic deaths is to make
safety equipment on commercial fish-
ing vessels more widely available.

As those of us who represent States
with commercial fishing industries
may recall, in 1988, Congress passed the
Commercial Fishing Industry Vessel
Safety Act. This act required lifesaving
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and firefighting equipment to be placed
on board all fishing boats. Unfortu-
nately, the cost of some of the safety
equipment has proven to be a serious
practical impediment for many com-
mercial fishermen. The margin of prof-
it for some commercial fishermen is
simply too narrow and they simply
lack the funds required to purchase the
expensive safety equipment they re-
quire.

Moreover, as the fishing industry has
come under increasingly heavy Federal
regulation, fishermen have often felt
compelled to greatly increase their
productivity on those days when they
are permitted to fish. As a result, too
many take dangerous risks in order to
earn a living.

Just this last January, in my home
State of Maine, a terrible and tragic in-
cident highlighted the critical impor-
tance of safety equipment. Two very
experienced fishermen tragically
drowned off Cape Neddick when their
commercial fishing vessel capsized dur-
ing a storm. The sole survivor of this
tragedy was the fisherman who was
able to correctly put on an immersion
suit, a safety suit that the Coast Guard
has required on cold water commercial
fishing boats since the early 1990s.

In fact, immersion suits, liferafts,
and emergency locater devices have
been credited with saving more than
200 lives since 1993. By providing a
$1,600 tax credit for fishermen to pur-
chase safety equipment, my legislation
would encourage the wider availability
and use of safety equipment on our Na-
tion’s commercial fishing boats. We
should take this sensible step to help
ensure that fishermen do not set off
without essential safety gear.

The second provision of my bill
would eliminate some of the perils that
the Tax Code has that particularly af-
fect commercial fishermen. I propose
to allow fishermen to use income-aver-
aging tax provisions that are now
available to our Nation’s farmers. For
tax purposes, income averaging allows
individuals to carry back income from
a boom year to a prior less prosperous
year. This tax treatment assists indi-
viduals who must adapt to wide fluc-
tuations in their income from year to
year by preventing them from being
pushed into higher tax brackets in ran-
dom good years.

Until 1986, both farmers and fisher-
men were covered under the Tax Code’s
income-averaging provisions. However,
income averaging disappeared as part
of the tax restructuring undertaken in
1986. In 1997, income-averaging provi-
sions were again reintroduced into our
Tax Code, but unfortunately, under the
changes in the 1997 law, only farmers
were permitted to benefit from this tax
relief. The Tax and Trade Relief Exten-
sion Act of 1998 permanently extended
this tax relief provision, but again only
for our farmers.

Although I am very pleased that Con-
gress has restored income averaging for
our Nation’s farmers, I do not believe
our fishermen should be left out in the
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cold and excluded from using income
averaging. The legislation that I intro-
duce today would restore fairness by
extending income averaging to our
fishermen as well as our farmers.

Parallel tax treatment for fishermen
and farmers is appropriate for many
reasons. Currently, unlike farmers,
fishermen’s sole tax protection to han-
dle fluctuations in income are found in
the Tax Code’s net operating loss pro-
visions. These provisions do not pro-
vide the tax benefits of income aver-
aging and are so complex in their com-
putation that it often defies the ability
of any individual without a CPA after
his or her name.

Most importantly, both farm and
fishing income can fluctuate widely
from year to year due to a wide range
of uncontrollable circumstances, in-
cluding market prices, the weather
and, in the case of fishing, Government
restrictions.

I urge my colleagues to help our fish-
ermen cope with the fluctuations in
their income by restoring this impor-
tant tax provision and by extending a
safety tax credit to help protect them
from the hazards that their fishing pro-
fession entails.

By Mr. HOLLINGS (for himself,
Mr. ROCKEFELLER, Mr. BRYAN,
Mr. BREAUX, Mr. INOUYE, Mr.
FEINGOLD, Mr. EDWARDS, Mr.
KERREY, Mr. CLELAND, Mr. DUR-
BIN, and Mr. BYRD):

S. 2606. A bill to protect the privacy
of American consumers; to the Com-
mittee on Commerce, Science, and
Transportation.

THE CONSUMER PRIVACY PROTECTION ACT

Mr. HOLLINGS. Mr. President, I rise
today to introduce legislation to ad-
dress one of the most pressing prob-
lems facing American consumers
today—the constant assault on citi-
zens’ privacy by the denizens of the pri-
vate marketplace. This legislation, the
Consumer Privacy Protection Act of
2000, represents an attempt to provide
basic, widespread, and warranted pri-
vacy protections to consumers in both
the online and offline marketplace. On
the Internet, our bill sets forth a regu-
latory regime to ensure pro-consumer
privacy protections, coupling a strong
federal standard with preemption of in-
consistent state laws on Internet pri-
vacy. We need a strong federal stand-
ard to protect consumer privacy on-
line, and we need preemption to ensure
business certainty in the marketplace,
given the numerous state privacy ini-
tiatives that are currently pending. Off
the Internet, this bill extends privacy
protections that are already on the
books to similarly regulated industries
or business practices, and requires a
broad examination of privacy practices
in the traditional marketplace to help
Congress better understand whether
further regulation is appropriate.

The introduction of this legislation
comes as the Federal Trade Commis-
sion releases its eagerly awaited report
on Internet Privacy. Released yester-
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day, that report concludes that Inter-
net industry self-regulation efforts
have failed to protect adequately con-
sumer privacy. Accordingly, the report
calls for legislation that requires com-
mercial web sites to comply with the
“four widely accepted fair information
practices’” of notice, consent, access,
and security. The legislation that we
introduce today accomplishes just
that.

On the Internet, many users unfortu-
nately are unaware of the significant
amount of information they are surren-
dering every time they visit a web site.
For many others, the fear of a loss of
personal privacy on the Internet rep-
resents the last hurdle impeding their
full embrace of this exciting and prom-
ising new medium. Nonetheless, mil-
lions of Americans every day utilize
the Internet and put their personal in-
formation at risk. As the Washington
Post reported on May 17, 2000:

The numbers tell the story. About 44.4 mil-
lion households will be online by the end of
this year . . . up from 12.7 million in 1995, an
increase of nearly 250 percent over five years.
Roughly 55 million Americans log into the
Internet on a typical day. . . . Industry ex-
perts estimate that the amount of Internet
traffic doubles every 100 days. . .. These
changes are not without a price. Along with
wired life comes growing concern about in-
trusions into privacy and the ability to pro-
tect identities online.

As Internet use proliferates, there
needs to be some regulation and en-
forcement to ensure pro-consumer pri-
vacy policies, particularly where the
collection, consolidation, and dissemi-
nation of private, personal information
is so readily achievable in this digital
age. Indeed, advances in technology
have provided information gatherers
the tools to seamlessly compile and en-
hance highly detailed personal his-
tories of Internet users. Despite these
indisputable facts, industry has to this
point nearly unanimously opposed even
a basic regulatory framework that
would ensure the protection of con-
sumer privacy on the Internet—a basic
framework that has been successfully
adopted in other areas of our economy.

Our bill gives customers, not compa-
nies, control over their personal infor-
mation on the Internet. It accom-
plishes this goal by establishing in law
the five basic tenets of the long-estab-
lished fair information practices stand-
ards—notice, consent, access, security,
and enforcement. The premise of these
standards is simple:

(1) Consumers should be given notice
of companies’ information practices
and what they intend to do with peo-
ple’s personal information.

(2) Consumers should be given the op-
portunity to consent, or not to con-
sent, to those information practices.

(3) Consumers should be given the
right to access whatever information
has been collected about them and to
correct that information where nec-
essary.

(4) Companies should be required to
establish reasonable procedures to en-
sure that consumers’ personal informa-
tion is kept secure.
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(5) A viable enforcement mechanism
must be established to safeguard con-
sumers’ privacy rights.

While the Internet industry argues
that the need for these protections are
premature, the threat to personal pri-
vacy posed by advances in technology
was anticipated twenty three years ago
by the Privacy Protection Study Com-
mission, which was created pursuant to
the Privacy Act of 1974. In 1977, that
Commission reported to the Congress
and the federal government on the
issue of privacy and technology. The
Commission’s portrait of the world in
1977 might well still be used today.
That report found that society is in-
creasingly dependant on ‘‘computer
based record keeping systems,” which
result in a ‘“‘rapidly changing world in
which insufficient attention is being
paid—Dby policy makers, system design-
ers, or system users—to the privacy
protection implications of these
trends.” The report went on to state
that even where some privacy protec-
tions exist under the law, ‘‘there is the
danger that personal privacy will be
further eroded due to applications of
new technology. Policy makers must
not be complacent about this potential.
The economic and social costs of incor-
porating privacy protection safeguards
into a record-keeping systems are al-
ways greater when it is done retro-
actively than when it is done at the
system’s inception.”

Today, twenty three years later, as
we enter what America Online chair-
man Steve Case calls the ‘‘Internet
Century,” the words of the Privacy
Commission could not be more appro-
priate. Poll after poll indicates that
Americans fear that their privacy is
not being sufficiently protected on the
Internet. Last September, the Wall St.
Journal reported that Americans’ num-
ber one concern (measured at 29 per-
cent as we enter the 21st century was a
fear of a loss of personal privacy. Just
two months ago, Business Week re-
ported that 57 percent of Americans be-
lieve that Congress should pass laws to
govern how personal information is
collected and used on the Internet.
Moreover, a recent survey by the Fed-
eral Trade Commission found that 87
percent of respondents are concerned
about threats to their privacy in rela-
tion to their online usage. And, while
industry claims that self-regulation is
working, only 15 percent of those
polled by Business Week believed that
the Government should defer to vol-
untary, industry-developed privacy
standards.

Are these fears significant enough to
require federal action? Absolutely, par-
ticularly in light of predictions by peo-
ple such as John Chambers, the CEO of
CISCO Systems, who forecasts that one
quarter of all global commerce will be
conducted online by 2010. As the Pri-
vacy Commission stated a quarter of a
century ago, the ‘‘economic and social
costs” of mandating pro-privacy pro-
tections will be far lower now than
when the Internet is handling twenty
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five percent of all global commerce.
Besides if John Chambers is right, the
Internet industry should embrace,
rather than resist, strong privacy poli-
cies. Simply put, strong privacy poli-
cies represent good business. For exam-
ple, a study conducted by Forrester Re-
search in September 1999 revealed that
e-commerce spending was deprived of
$2.8 billion in possible revenue last
year because of consumer fears over
privacy.

Indeed, the fears and concerns re-
flected in these analyses are borne out
in study after study on the privacy
practices—or lack thereof—of the com-
panies operating on the Internet. Last
year, an industry commissioned study
found that of the top 100 web sites,
while 99 collect information about
Internet users, only 22 comply with all
four of the core privacy principles of
notice, choice, access, and security. A
broader industry funded survey reports
that only 10 percent of the top 350 Web
sites implement all four of these pri-
vacy principles. This week, our Com-
mittee will hold a hearing to receive
the report of the Federal Trade Com-
mission on its most recent analysis of
the privacy policies of the Internet in-
dustry. While the industry will claim
that they have made tremendous
progress in their self-regulatory ef-
forts, the FTC apparently, is not con-
vinced—finding in its report release
yesterday that ‘“only 20% of the busiest
sites on the World Wide Web imple-
ment to some extent all four fair infor-
mation practices in their privacy dis-
closures. Even when only Notice and
Choice are considered, fewer than half
of the sites surveyed (41%) meet the
relevant standards.”” This record indi-
cates that we should begin to consider
passing pro-consumer privacy legisla-
tion this year. The public is clamoring
for it, the studies justify it, and the po-
tential harm from inaction is simply
too great.

It is worth noting that advocates of
self-regulation often claim that the
collection and use of consumer infor-
mation actually enhances the con-
sumer experience on the Internet.
While there may be some truth to that
claim, many Internet users do not
want companies to target them with
marketing based on their personal
shopping habits. Those individuals
should be given control over whether
and how their personal information is
used via an ‘‘opt-in”’ mechanism. More-
over, even those consumers who tar-
geted marketing and want to ‘“‘opt-in”’
to those practices, may not be willing
to accept what happens to their infor-
mation after it is used for this alleg-
edly benign purpose.

For example, should it be acceptable
business behavior to sell, rent, share,
or loan a historical record of a cus-
tomers tobacco purchasing habits to an
insurance company. Should an Internet
user’s surfing habits—including fre-
quent visits to AIDS or diabetes, or
other sensitive health-related websites
be revealed to prospective employers
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willing to pay a fee for such informa-
tion? Should online surfing habits that
identify consumer shopping activities
be merged with offline database infor-
mation already existing on a consumer
to form a highly detailed, intricate
portrait of that individual? The answer
to these questions most assuredly is
no. And yet right now, there is no law,
or regulation, that would prohibit
these objectionable practices.

We are already seeing evidence of
these practices in the marketplace
today. For example, on February 2,
2000, the New York Times reported on a
study by the California HealthCare
Foundation that concluded that ‘19 of
the top 21 health sites had privacy poli-
cies but . . . most failed to live up to
promises not to share information with
third parties. . . . [N]one of the sites
followed guidelines recommended by
the Federal Trade Commission on col-
lection and use of personal data.” De-
spite these reports, industry continues
to insist that government wait and see,
and let self-regulation and the market-
place protect against these articulable
harms. We say that is like letting the
fox guard the henhouse.

At the same time, we must not ig-
nore those members of the industry
who at least place some importance on
protecting consumer privacy on the
Internet. For example, in contrast to
most Internet and online service pro-
viders, American Online does not track
its millions of users when they venture
on the Internet and out of AOL’s pro-
prietary network. In addition, IBM—
while opposing federal legislation—re-
fuses to advertise on Internet sites
that do not possess and post a clear
privacy policy. These are the types of
practices that government welcomes.
Unfortunately, they are far and few
between.

As a result, the time has come to per-
mit consumers to decide for themselves
whether, and to what extent, they de-
sire to permit commercial entities ac-
cess to their personal information. In-
dustry will argue that this is an ag-
gressive approach. They will assert
that at most, Congress should give cus-
tomers the right to ‘‘opt-in’’ only with
respect to those information practices
deemed to be ‘‘sensitive’’—such as the
gathering of information regarding
health, financial, ethnic, religious, or
other particularly private areas. The
problem with this suggestion is that it
leaves it up to Congress and industry
lawyers and lobbyists to define what is
in fact ‘‘sensitive’” for individual con-
sumers.

A better approach is to give con-
sumers an ‘‘opt-in”’ right to control ac-
cess to all personally identifiable infor-
mation that might be collected online.
This approach allows consumers to
make their own, personal, and subjec-
tive determination as to what they do
or don’t want known about them by
the companies with which they inter-
act. If industry is right that most peo-
ple want targeted advertising, then
most people will opt-in. Indeed, Alta
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Vista, a commonly used search portal
on the Internet, employs an ‘‘opt-in”’
approach.

As if this evidence were not enough,
we only need to look to the February
24, 2000, article in TheStreet.Com enti-
tled, ‘‘DoubleClick Exec Says Privacy
Legislation Needn’t Crimp Results.” In
that article, a leading Internet execu-
tive from DoubleClick, the Internet’s
most well known banner advertiser,
states that his company would not
“face an insurmountable problem’ in
attempting to operate under strict pri-
vacy rules. Complying with such rules
is “‘not rocket science,” the executive
stated, ‘‘it’s execution.” He went on to
state that his company could continue
to be successful under an ‘‘opt-in”’ reg-
ulatory regime. This is a phenomenal
admission that ‘“‘opt-in”’ policies would
not impede the basic functionality and
commercial activity on the Internet.
The admission is particularly stunning
given that it comes from a company
whose business model is to track con-
sumer activities on the Internet so as
to target them with specific adver-

tising.
Moreover, evidence in the market-
place demonstrates that ‘‘opt-out”

policies will not always lead to full in-
formed consumer choice. First of all,
““opt-out’ policies place the burden on
the consumer to take certain steps to
protect the privacy of their personal
information. Under an ‘‘opt-out” ap-
proach, the incentive exists for indus-
try to develop privacy policies that dis-
courage people from opting out. The
policies will be longer, harder to read,
and the actual ‘“‘opt-out” option will
often be buried under hundreds, if not
thousands of words of text. Consider
the recent article in USA Today on
this very issue. Entitled, ‘‘Privacy isn’t
Public Knowledge,”” this May 1, 2000,
article outlines the difficulty con-
sumers have in opting out of the infor-
mation collection practices of Internet
companies. While consumers may be
informed if they actually locate and
read the company’s privacy policy that
they are likely to be ‘“‘tracked by name
only with [their] ‘permission,’”’
they may not be informed up front that
it is assumed that they have granted
such permission unless they ‘‘opt-out.”
Moreover, to get through the hundreds
of words of required reading to find the
“‘opt-out” option, it turns out, accord-
ing to this article, that you need a
graduate level or college education
reading ability to simply comprehend
the policies in the first place. Accord-
ing to FTC Chairman Robert Pitofsky,
“Some sites bury your rights in a long
page of legal jargon so it’s hard to find
them hard to understand them once
you find them. Self-regulation that
creates opt-out rights that cannot be
found [or] understood is really not an
acceptable form of consumer protec-
tion.” One thing is clear from this arti-
cle—‘‘self-regulation’ is not working.
We know, however, that some compa-
nies do not collect personal informa-
tion on the Internet. For example,
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some banner advertisers target their
messages and ads to computers but not
to people individually. They do this by
tracking the Internet activity of a par-
ticular Internet Protocol address, with-
out ever knowing who exactly is behind
that address. Thus, they can never
share personal information about a
consumer’s preferences, shopping, or
research habits online, because they
don’t know who that consumer is. Ac-
cording to the chief technology officer
of Engage—a prominent banner adver-
tiser—‘We don’t need to know who
someone is to make the [online] experi-
ence relevant. We’re trying to strike
this balance between the consumer’s
need for privacy and the marketer’s
need to be effective in order to sustain
a free Internet.”” Such a business prac-
tice is an example of marketplace
forces providing better privacy protec-
tion and my legislation recognizes
that. Accordingly, if companies are
only collecting and using non-personal
information online they could comply
with this bill by providing consumers
with an ‘“‘opt-out,” rather than an opt-
in option.

Under this legislation, companies
would be required to provide updates to
consumers notifying them of changes
to their privacy policies. Companies
would also be prohibited from using in-
formation that had been collected
under a prior privacy policy, if such
use did not comport with that prior
policy and if the consumer had not
granted consent to the new practices.

In addition, the bill would provide
permanence to a consumer’s decision
to grant or withhold consent, and allow
the effect of that decision to be altered
only by the consumer. Consequently,
companies would not be permitted to
let their customer’s privacy pref-
erences expire, thereby requiring con-
sumers to reaffirm their prior commu-
nication as to how they want their per-
sonal information handled.

Unfortunately, many privacy viola-
tions are often unknown by the very
consumers whose privacy has been vio-
lated. Therefore, the legislation would
provide whistleblower protection to
employees of companies who come for-
ward with evidence of privacy viola-
tions.

In order to enforce these consumer
protections, our bill would call upon
the Federal Trade Commission to im-
plement and enforce the provisions of
the legislation applicable to the Inter-
net. The FTC is the sole federal agency
with substantial expertise in this area.
Not only has the FTC conducted exten-
sive studies on Internet privacy and
profiling on the Internet in recent
years, but it recently concluded a com-
prehensive rulemaking to implement
the fair information practice of notice,
consent, access, and security, as re-
quired by the Childrens Online Privacy
Protection Act (COPPA), which we en-
acted in 1998.

In addition, the legislation provides
the attorneys general with the ability
to enforce the bill on behalf of con-
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stituents in their individual states.
And, while the legislation would pre-
empt inconsistent state law, citizens
would be free to avail themselves of
other applicable remedies such as
fraud, contractual breach, unjust en-
richment, or emotional distress. Fi-
nally, the bill would permit individual
consumers to bring a private right of
action to enjoin Internet privacy viola-
tions.

While rules are clearly needed to pro-
tect consumer privacy on the Internet,
we recognize that information is col-
lected and shared in the traditional
marketplace as well. The rate of collec-
tion, however, and the intrusiveness of
the monitoring is nowhere near as sig-
nificant as it is online. For example,
when a consumer shops in a store in a
mall and browses through items with-
out purchasing anything, no one makes
a list of his or her every move. To the
contrary, on the Internet, every
browse, observation, and individual
click of the mouse may be surrep-
titiously monitored. Notwithstanding
this distinction, it may be appropriate
at some time to develop privacy pro-
tections for the general marketplace,
in addition to those set forth in this
bill for the Internet. That is why our
bill asks the FTC to conduct an ex-
haustive study of privacy issues in the
general marketplace and report to the
Congress as to what rules and regula-
tions, if any, may be necessary to pro-
tect consumers.

We are also learning that employers
are increasingly monitoring their em-
ployees—both in and out of the work-
place—on the phone, on the computer,
and in their daily activities on the job.
While employees may be justified in
taking steps to ensure that their work-
ers are productive and efficient, such
monitoring raises implications for
those workers’ privacy. Accordingly,
this legislation directs the Department
of Labor to conduct a study of privacy
issues in the workplace, and report to
Congress as to what—if any—regula-
tions may be necessary to protect
worker privacy.

Additionally, the legislation extends
some existing privacy protections that
we already know are working in the
offline marketplace. For example, the
bill would extend the privacy protec-
tions consumers enjoy while shopping
in video stores to book and record
stores, as well as to the digital delivery
of those products. The bill would also
extend the privacy protections we put
forth in the Cable Act of 1984 to cus-
tomers who subscribe to multichannel
video programming services via sat-
ellite. And, the legislation would cod-
ify the Federal Communications Com-
mission’s CPNI rules, to provide pri-
vacy protection to telephone cus-
tomers. The bill would also ask the
Federal Communications Commission
to harmonize existing privacy rules
that apply to disparate communica-
tions technologies so that the personal
privacy of subscribers to all commu-
nications services are protected equal-
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ly. Finally, the legislation would clar-
ify that personal information could not
be deemed an asset if the company
holding that information avails itself
of the protection of our bankruptcy
laws.

The development of a strong and
comprehensive privacy regime must
also address the security of Internet-
connected computers. This month, the
world was bitten by the ‘‘love bug,” a
computer virus that devastated com-
puter systems in more than 20 coun-
tries and caused an estimated $10 bil-
lion in damages. One of the features of
the ‘“‘love bug” was an attempt to steal
passwords stored on an infected hard
drive for later use. If successful, the
virus-writer could have gained access
to thousands of Internet access ac-
counts. The spread of the virus high-
lighted the vulnerability of inter-
connected computer systems to mali-
cious persons intent on disrupting or
compromising legitimate use of these
systems.

The development of technology, poli-
cies, and expertise to effectively pro-
tect a computer system from illegit-
imate users is a cornerstone of privacy
protection because a privacy policy is
worthless if the company cannot ade-
quately secure that information and
control its dissemination. While it
would be impossible for the Federal
government to protect every web site
from every threat, it can help users
and operators of web sites by research-
ing and developing better computer se-
curity technologies and practices.
Therefore, I have included a title on
computer security in this bill.

This title of the bill is an attempt to
promote and enhance the protection of
computers connected to the Internet.
First, the bill would establish a 25-
member computer security partnership
council. This council would build on
the public-private partnership proposed
in the wake of February’s denial of
service attacks which shut down lead-
ing e-commerce sites like Yahoo! and
E-bay. The council would identify
threats and help companies share solu-
tions. It would be a major source of
public information on computer secu-
rity and could help educate the general
public and businesses on good com-
puter protection practices. In addition,
our bill calls on the Council to identify
areas in which we have not invested
adequately in computer security re-
search. This study could be a blueprint
for future research investments.

While the private sector has put sig-
nificant resources into computer secu-
rity research, the President’s Informa-
tion Technology Advisory Council has
noted that current information tech-
nology research is often focused on the
short-term and neglects long-term fun-
damental problems. This bill would au-
thorize appropriations for the National
Institute of Standards and Technology
to invest in long-term computer secu-
rity research mneeds. This research
would complement private sector, mar-
ket-driven research and could be con-
ducted at NIST or through grants to
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academic or private-sector researchers.
The results of these investigations
could power the next generation of ad-
vanced computer security tech-
nologies.

Of course those technologies will not
protect government, or companies and
their customers, unless there are well-
trained professionals to operate and se-
cure computer systems. The problem is
particularly acute for the Federal gov-
ernment. According to a May 10th
Washington Post article, the Federal
government will need to replace or hire
more than 35,000 high-tech workers by
the year 2006. The last time I checked,
the same people who could fill those
government positions are in high de-
mand from Silicon Valley and the Dul-
les Corridor companies, among other.
Until the government is able to offer
stock options, we will continue to
struggle to fill these positions. Our bill
would establish an ROTC-like program
to train computer security profes-
sionals for government service. In ex-
change for loans or grants to complete
an undergraduate or graduate degree in
computer security, a student would be
required to work for the government
for a certain number of years. This
would allow students to get high-qual-
ity computer security training, to
serve as a Federal employee for a short
time, and then, if they desire, to enter
the private sector job market.

This legislation would also push the
government to get its house in order
and become an example for good com-
puter security practices. It proposes in-
creased scrutiny of government secu-
rity practices and would establish an
Award for Quality of Government Se-
curity Practices to recognize agencies
and departments which have excellent
policies and processes to protect their
computer systems. The criteria for this
award will be published by the Na-
tional Institute of Standards and Tech-
nology (NIST) and should encourage
government to improve security on its
systems. In addition, these criteria
could become a model for computer se-
curity professionals inside and outside
the government.

Finally, the bill would tie research
and theory to meaningful, on-the-
ground protections for Internet users.
The bill calls on NIST to encourage
and support the development of soft-
ware standards that would allow users
to set up an individual privacy regime
at the outset and have those pref-
erences follow them—without further
intervention—as they surf the web.

This bill asks a lot of private compa-
nies in protecting the personally-iden-
tifiable information of American citi-
zens. It would be wrong for the Con-
gress not to apply the same standard to
itself as well. Title IX of the bill calls
for the development of Senate and
House rules on protecting the privacy
of information obtained through offi-
cial web sites.

Mr. President, I ask unanimous con-
sent that the text of the Consumer Pri-
vacy Protection Act be printed in the
RECORD.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2606

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Consumer
Privacy Protection Act’.

SEC. 2. FINDINGS.

The Congress makes the following findings:

(1) The right to privacy is a personal and
fundamental right worthy of protection
through appropriate legislation.

(2) Consumers engaging in and interacting
with companies engaged in interstate com-
merce have an ownership interest in their
personal information, as well as a right to
control how that information is collected,
used, or transferred.

(3) Existing State, local, and Federal laws
provide virtually no privacy protection for
Internet users.

(4) Moreover, existing privacy regulation
of the general, or offline, marketplace pro-
vides inadequate consumer protections in
light of the significant data collection and
dissemination practices employed today.

(5) The Federal government thus far has
eschewed general Internet privacy laws in
favor of industry self-regulation, which has
led to several self-policing schemes, none of
which are enforceable in any meaningful way
or provide sufficient consumer protection.

(6) State governments have been reluctant
to enter the field of Internet privacy regula-
tion because use of the Internet often crosses
State, or even national, boundaries.

(7) States are nonetheless interested in
providing greater privacy protection to their
citizens as evidenced by recent lawsuits
brought against offline and online companies
by State attorneys general to protect con-
sumer privacy.

(8) Personal information flowing over the
Internet requires greater privacy protection
than is currently available today. Vast
amounts of personal information about indi-
vidual Internet users are collected on the
Internet and sold or otherwise transferred to
third parties.

(9) Poll after poll consistently dem-
onstrates that individual Internet users are
highly troubled over their lack of control
over their personal information.

(10) Research on the Internet industry
demonstrates that consumer concerns about
their privacy on the Internet has a correl-
ative negative impact on the development of
e-commerce.

(11) Notwithstanding these concerns, the
Internet is becoming a major part of the per-
sonal and commercial lives of millions of
Americans, providing increased access to in-
formation, as well as communications and
commercial opportunities.

(12) It is important to establish personal
privacy rights and industry obligations now
so that consumers have confidence that their
personal privacy is fully protected on our
Nation’s telecommunications networks and
on the Internet.

(13) The social and economic costs of im-
posing obligations on industry now will be
lower than if Congress waits until the Inter-
net becomes more prevalent in our everyday
lives in coming years.

(14) Absent the recognition of these rights
and the establishment of consequent indus-
try responsibilities to safeguard those rights,
consumer privacy will soon be more gravely
threatened.

(15) The ease of gathering and compiling
personal information on the Internet, both
overtly and surreptitiously, is becoming in-
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creasingly efficient and effortless due to ad-
vances in digital communications tech-
nology which have provided information
gatherers the ability to seamlessly compile
highly detailed personal histories of Internet
users.

(16) Consumers must have—

(A) clear and conspicuous notice that in-
formation is being collected about them;

(B) clear and conspicuous notice as to the
information gatherer’s intent with respect to
that information;

(C) the ability to control the extent to
which information is collected about them;
and

(D) the right to prohibit any unauthorized
use, reuse, disclosure, transfer, or sale of
their information.

(17) Fair information practices include pro-
viding consumers with knowledge of any
data collection clear and conspicuous notice
of an entity’s information practices, the
ability to control whether or not those prac-
tices will be applied to them personally, ac-
cess to information collected about them,
and safeguards to ensure the integrity and
security of that information.

(18) Recent surveys of websites conducted
by the Federal Trade Commission and
Georgetown University found that a small
minority of websites surveyed contained a
privacy policy embodying fair information
practices such as notice, choice, access, and
security.

(19) Americans expect that their purchases
of written materials, videos, and music will
remain confidential, whether they are shop-
ping online or in the traditional workplace.

(20) Consumer privacy with respect to writ-
ten materials, music, and movies should be
protected vigilantly to ensure the free exer-
cise of First Amendment rights of expres-
sion, regardless of medium.

(21) Under current law, millions of Amer-
ican cable customers are protected against
disclosures of their personal subscriber infor-
mation without notice and choice, whereas
no similar protection is available to sub-
scribers of multichannel video programming
via satellite.

(22) Almost every American is a consumer
of some form of communications service, be
it wireless, wireline, cable, broadcast, or
satellite.

(23) In light of the convergence of and
emerging competition among and between
wireless, wireline, satellite, broadcast, and
cable companies, privacy safeguards should
be applied uniformly across different com-
munications media so as to provide con-
sistent consumer privacy protections as well
as a level competitive playing field for
industry.

(24) Notwithstanding the recent focus on
Internet privacy, privacy issues abound in
the traditional, or offline, marketplace that
merit Federal attention.

(25) The Congress would benefit from an ex-
haustive analysis of general marketplace
privacy issues conducted by the agency with
the most expertise in this area, the Federal
Trade Commission.

(26) While American workers are growing
increasingly concerned that their employers
may be violating their privacy, many work-
ers are unaware that their activities in the
workplace may be subject to significant and
potentially invasive monitoring.

(27) While employers may have a legiti-
mate need to maintain an efficient and pro-
ductive workforce, that need should not im-
properly impinge on employee privacy rights
in the workplace.

(28) Databases containing personal infor-
mation about consumers’ commercial pur-
chasing, browsing, and shopping habits, as
well as their generalized product preferences,
represent considerable commercial value.
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(29) These databases should not be consid-
ered an asset with respect to creditors’ inter-
ests if the asset holder has availed itself of
the protection of State or Federal bank-
ruptey laws.

SEC. 3. PREEMPTION OF INCONSISTENT STATE
LAW OR REGULATIONS.

(a) IN GENERAL.—Except as provided in
subsection (b), this Act preempts any State
law, regulation, or rule that is inconsistent
with the provisions of this Act.

(b) EXCEPTIONS.—

(1) IN GENERAL.—Nothing in this Act pre-
empts—

(1) the law of torts in any State;

(2) the common law in any State; or

(3) any State law, regulation, or rule that
prohibits fraud or provides a remedy for
fraud.

(2) PRIVATE RIGHT-OF-ACTION.—Notwith-
standing subsection (a), if a State law pro-
vides for a private right-of-action under a
statute enacted to provide consumer protec-
tion, nothing in this Act precludes a person
from bringing such an action under that
statute, even if the statute is otherwise pre-
empted in whole or in part under subsection
(a).

SEC. 4. TABLE OF CONTENTS.

The table of contents of this Act is as
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Title II—Privacy Protection for Consumers
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vacy Protections
Sec. 401. Privacy protection for subscribers
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Sec. 702. Computer Security Partnership
Council.

Sec. 703. Research and development.

Sec. 704. Computer security training pro-
grams.

Sec. 705. Government information security
standards.

Sec. 706. Recognition of quality in computer
security practices.

Sec. 707. Development of automated privacy
controls.

Title VIII—Congressional Information Secu-
rity Standards.

Sec. 801. Exercise of rulemaking power.

Sec. 802. Senate.

Title IX—Definitions

Sec. 901. Definitions.

TITLE I—ONLINE PRIVACY

SEC. 101. COLLECTION OR DISCLOSURE OF PER-
SONALLY IDENTIFIABLE INFORMA-
TION.

An Internet service provider, online serv-
ice provider, or operator of a commercial
website on the Internet may not collect, use,
or disclose personally identifiable informa-
tion about a user of that service or website
except in accordance with the provisions of
this title.

SEC. 102. NOTICE, CONSENT, ACCESS, AND SECU-
RITY REQUIREMENTS.

(a) NOTICE.—An Internet service provider,
online service provider, or operator of a com-
mercial website may not collect personally
identifiable information from a user of that
service or website unless that provider or op-
erator gives clear and conspicuous notice in
a manner reasonably calculated to provide
actual notice to any user or prospective user
that personally identifiable information may
be collected from that user. The notice shall
disclose—

(1) the specific information that will be
collected;

(2) the methods of collecting and using the
information collected; and

(3) all disclosure practices of that provider
or operator for personally identifiable infor-
mation so collected, including whether it
will be disclosed to third parties.

(b) CONSENT.—An Internet service provider,
online service provider, or operator of a com-
mercial website may not—

(1) collect personally identifiable informa-
tion from a user of that service or website,
or

(2) except as provided in section 107, dis-
close or otherwise use such information
about a user of that service or website,
unless the provider or operator obtains that
user’s affirmative consent, in advance, to the
collection and disclosure or use of that
information.

(c) ACCESS.—An Internet service provider,
online service provider, or operator of a com-
mercial website shall—

(1) upon request provide reasonable access
to a user to personally identifiable informa-
tion that the provider or operator has col-
lected after the effective date of this title re-
lating to that user;

(2) provide a reasonable opportunity for a
user to correct, delete, or supplement any
such information maintained by that pro-
vider or operator; and

(3) make the correction or supplementary
information a part of that user’s personally
identifiable information for all future disclo-
sure and other use purposes.

(d) SECURITY.—An Internet service pro-
vider, online service provider, or operator of
a commercial website shall establish and
maintain reasonable procedures necessary to
protect the security, confidentiality, and in-
tegrity of personally identifiable informa-
tion maintained by that provider or oper-
ator.
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(e) NOTICE OF PoLicY CHANGE.—Whenever
an Internet service provider, online service
provider, or operator of a commercial
website makes a material change in its pol-
icy for the collection, use, or disclosure of
personally identifiable information, it—

(1) shall notify all users of that service or
website of the change in policy; and

(2) may not collect, disclose, or otherwise
use any personally identifiable information
in accordance with the changed policy unless
the user has affirmatively consented, under
subsection (b), to its collection, disclosure,
or use in accordance with the changed
policy.

(f) NOTICE OF PRIVACY BREACH.—

(1) IN GENERAL.—If an Internet service pro-
vider, online service provider, or operator of
a commercial website commits a breach of
privacy with respect to the personally iden-
tifiable information of a user, then it shall,
as soon as reasonably possible, notify all
users whose personally identifiable informa-
tion was affected by that breach. The notice
shall describe the nature of the breach and
the steps taken by the provider or operator
to remedy it.

(2) BREACH OF PRIVACY.—For purposes of
paragraph (1), an Internet service provider,
online service provider, or operator of a com-
mercial website commits a breach of privacy
with respect to personally identifiable infor-
mation of a user if—

(A) it collects, discloses, or otherwise uses
personally identifiable information in viola-
tion of any provision of this title; or

(B) it knows that the security, confiden-
tiality, or integrity of personally identifi-
able information is compromised by any act
or failure to act on the part of the provider
or operator or by any function of the Inter-
net service or online service provided, or
commercial website operated, by that pro-
vider or operator that resulted in a disclo-
sure, or possible disclosure, of that informa-
tion.

(g) APPLICATION TO CERTAIN THIRD-PARTY
OPERATORS.—The provisions of this section
applicable to Internet service providers, on-
line service providers, and commercial
website operators apply to any third party,
including an advertiser, that uses that serv-
ice or website to collect information about
users of that service or website.

SEC. 103. OTHER KINDS OF INFORMATION.

(a) IN GENERAL.—Except as provided in
subsection (b), the provisions of sections 101
and 102 (except for subsections (b), (c¢), and
(e)(2)) that apply to personally identifiable
information apply also to the collection and
disclosure or other use of information about
users of an Internet service, online service,
or commercial website that is not personally
identifiable information.

(b) CONSENT RULE.—An Internet service
provider, online service provider, or operator
of a commercial website may not—

(1) collect information described in sub-
section (a) from a user of that service or
website, or

(2) except as provided in section 107, dis-
close or otherwise use such information
about a user of that service or website,
unless the provider or operator obtains that
user’s consent to the collection and disclo-
sure or other use of that information. For
purposes of this subsection, the user will be
deemed to have consented unless the user ob-
jects to the collection and disclosure or
other use of the information.

(¢) APPLICATION TO CERTAIN THIRD-PARTY
OPERATORS.—The provisions of this section
applicable to Internet service providers, on-
line service providers, and commercial
website operators apply to any third party,
including an advertiser, that uses that serv-
ice or website to collect information about
users of that service or website.
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SEC. 104. EXCEPTIONS.

(a) IN GENERAL.—Sections 102 and 103 do
not apply to the collection, disclosure, or use
by an Internet service provider, online serv-
ice provider, or operator of a commercial
website of information about a user of that
service or website—

(1) to protect the security or integrity of
the service or website; or

(2) to conduct a transaction, deliver a prod-
uct or service, or complete an arrangement
for which the user provided the information.

(b) DISCLOSURE TO PARENT PROTECTED.—AnN
Internet service provider, online service pro-
vider, or operator of a commercial website
may not be held liable under this title, any
other Federal law, or any State law for any
disclosure made in good faith and following
reasonable procedures in responding to a re-
quest for disclosure of personal information
under section 1302(b)(1)(B)(iii) of the Chil-
dren’s Online Privacy Protection Act of 1998
to the parent of a child.

SEC. 105. PERMANENCE OF CONSENT.

The consent or denial of consent by a user
of permission to an Internet service provider,
online service provider, or operator of a com-
mercial website to collect, disclose, or other-
wise use any information about that user for
which consent is required under this title—

(1) shall remain in effect until changed by
the user;

(2) except as provided in section 102(e),
shall apply to any revised, modified, new, or
improved service provided by that provider
or operator to that user; and

(3) except as provided in section 102(e),
shall apply to the collection, disclosure, or
other use of that information by any entity
that is a commercial successor of that pro-
vider or operator, without regard to the legal
form in which such succession was accom-
plished.

SEC. 106. DISCLOSURE TO LAW ENFORCEMENT
AGENCY OR UNDER COURT ORDER.

(a) IN GENERAL.—Notwithstanding any
other provision of this title, an Internet
service provider, online service provider, op-
erator of a commercial website, or third
party that uses such a service or website to
collect information about users of that serv-
ice or website may disclose personally iden-
tifiable information about a user of that
service or website—

(1) to a law enforcement agency in re-
sponse to a warrant issued under the Federal
Rules of Criminal Procedure, an equivalent
State warrant, or a court order issued in ac-
cordance with subsection (c¢); and

(2) in response to a court order in a civil
proceeding granted upon a showing of com-
pelling need for the information that cannot
be accommodated by any other means if—

(A) the user to whom the information re-
lates is given reasonable notice by the per-
son seeking the information of the court pro-
ceeding at which the order is requested; and

(B) that user is afforded a reasonable op-
portunity to appear and contest the issuance
of requested order or to narrow its scope.

(b) SAFEGUARDS AGAINST FURTHER DISCLO-
SURE.—A court that issues an order described
in subsection (a) shall impose appropriate
safeguards on the use of the information to
protect against its unauthorized disclosure.

(c) COURT ORDERS.—A court order author-
izing disclosure under subsection (a)(1) may
issue only with prior notice to the user and
only if the law enforcement agency shows
that there is probable cause to believe that
the user has engaged, is engaging, or is about
to engage in criminal activity and that the
records or other information sought are ma-
terial to the investigation of such activity.
In the case of a State government authority,
such a court order shall not issue if prohib-
ited by the law of such State. A court issuing

CONGRESSIONAL RECORD — SENATE

an order pursuant to this subsection, on a
motion made promptly by the Internet serv-
ice provider, online service provider, or oper-
ator of the commercial website, may quash
or modify such order if the information or
records requested are unreasonably volumi-
nous in nature or if compliance with such
order otherwise would cause an unreasonable
burden on the provider or operator.

SEC. 107. EFFECTIVE DATE.

(a) IN GENERAL.—This title takes effect
after the Federal Trade Commission com-
pletes the rulemaking procedure under sec-
tion 109.

(b) APPLICATION TO PRE-EXISTING DATA.—

(1) IN GENERAL.—After the effective date of
this title, and except as provided in para-
graphs (2) and (3), sections 101, 102, and 103
apply to information collected before the
date of enactment of this Act.

(2) COLLECTION OF BOTH KINDS OF INFORMA-
TION.—Section 102(b)(1) and 103(b)(1) do not
apply to information collected before the ef-
fective date of this title.

(3) ACCESS TO PERSONALLY IDENTIFIABLE IN-
FORMATION.—Section 102(c) applies to person-
ally identifiable information collected before
the effective date of this title unless it is
economically unfeasible for the Internet
service provider, online service provider, or
commercial website operator to comply with
that section for the information.

SEC. 108. FTC RULEMAKING PROCEDURE RE-

QUIRED.

The Federal Trade Commission shall ini-
tiate a rulemaking procedure within 90 days
after the date of enactment of this Act to
implement the provisions of this title. Not-
withstanding any requirement of chapter 5 of
title 5, United States Code, the Commission
shall complete the rulemaking procedure not
later than 270 days after it is commenced.
TITLE II—PRIVACY PROTECTION FOR

CONSUMERS OF BOOKS, RECORDED

MUSIC, AND VIDEOS
SEC. 201. EXTENSION OF VIDEO RENTAL PROTEC-

TIONS TO BOOKS AND RECORDED
MUSIC.

(a) IN GENERAL.—Section 2710 of title 18,
United States Code, is amended by striking
the section designation and all that follows
through the end of subsection (b) and insert-
ing the following:

“§2710. Wrongful disclosure of information
about video, book, or recorded music rent-
al, sale, or delivery
‘‘(a) DEFINITIONS.—In this section:

‘(1) The term ‘book dealer’ means any per-
son engaged in the business, in or affecting
interstate or foreign commerce, of renting,
selling, or delivering books, magazines, or
other written or printed material (regardless
of the format or medium), or any person or
other entity to whom a disclosure is made
under subparagraph (D) or (E) of subsection
(b)(2), but only with respect to the informa-
tion contained in the disclosure.

‘“(2) The term ‘recorded music dealer’
means any person, engaged in the business,
in or affecting interstate or foreign com-
merce, of selling, renting, or delivering re-
corded music, regardless of the format in
which or medium on which it is recorded, or
any person or other entity to whom a disclo-
sure is made under subparagraph (D) or (E)
of subsection (b)(2), but only with respect to
the information contained in the disclosure.

‘(3) The term ‘consumer’ means any
renter, purchaser, or user of goods or serv-
ices from a video provider, book dealer, or
recorded music dealer.

‘“(4) The term ‘ordinary course of business’
means only debt-collection activities, order
fulfillment, request processing, and the
transfer of ownership.

‘() The term ‘personally identifiable in-
formation’ means information that identifies
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a person as having requested or obtained spe-
cific video materials or services, specific
books, magazines, or other written or print-
ed materials, or specific recorded music.

‘(6) The term ‘video provider’ means any
person engaged in the business, in or affect-
ing interstate or foreign commerce, of rent-
al, sale, or delivery of recorded videos, re-
gardless of the format in which, or medium
on which they are recorded, or similar audio-
visual materials, or any person or other enti-
ty to whom a disclosure is made under sub-
paragraph (D) or (E) of subsection (b)(2), but
only with respect to the information con-
tained in the disclosure.

‘“(b) VIDEO, BOOK, OR RECORDED MUSIC
RENTAL, SALE, OR DELIVERY.—

‘(1) IN GENERAL.—A video provider, book
dealer, or recorded music dealer who know-
ingly discloses, to any person, personally
identifiable information concerning any con-
sumer of such provider or seller, as the case
may be, shall be liable to the aggrieved per-
son for the relief provided in subsection (d).

‘“(2) DISCLOSURE.—A video provider, book
dealer, or recorded music dealer may dis-
close personally identifiable information
concerning any consumer—

‘“(A) to the consumer;

‘(B) to any person with the informed, writ-
ten consent of the consumer given at the
time the disclosure is sought;

“(C) to a law enforcement agency pursuant
to a warrant issued under the Federal Rules
of Criminal Procedure, an equivalent State
warrant, or a court order issued in accord-
ance with paragraph (4);

‘(D) to any person if the disclosure is sole-
ly of the names and addresses of consumers
and if—

‘(i) the video provider, book dealer, or re-
corded music dealer, as the case may be, has
provided the consumer, in a clear and con-
spicuous manner, with the opportunity to
prohibit such disclosure; and

‘(i) the disclosure does not identify the
title, description, or subject matter of any
video or other audio-visual material, books,
magazines, or other printed material, or re-
corded music;

‘“(E) to any person if the disclosure is inci-
dent to the ordinary course of business of the
video provider, book dealer, or recorded
music dealer; or

“(F) pursuant to a court order, in a civil
proceeding upon a showing of compelling
need for the information that cannot be ac-
commodated by any other means, if—

‘(i) the consumer is given reasonable no-
tice, by the person seeking the disclosure, of
the court proceeding relevant to the issuance
of the court order; and

‘‘(ii) the consumer is afforded the oppor-
tunity to appear and contest the claim of the
person seeking the disclosure.

‘(3) SAFEGUARDS.—If an order is granted
pursuant to subparagraph (C) or (F) of para-
graph (2), the court shall impose appropriate
safeguards against unauthorized disclosure.

‘‘(4) COURT ORDERS.—A court order author-
izing disclosure under paragraph (2)(C) shall
issue only with prior notice to the consumer
and only if the law enforcement agency
shows that there is probable cause to believe
that a person has engaged, is engaging, or is
about to engage in criminal activity and
that the records or other information sought
are material to the investigation of such ac-
tivity. In the case of a State government au-
thority, such a court order shall not issue if
prohibited by the law of such State. A court
issuing an order pursuant to this subsection,
on a motion made promptly by the video pro-
vider, book dealer, or recorded music dealer,
may quash or modify such order if the infor-
mation or records requested are unreason-
ably voluminous in nature or if compliance
with such order otherwise would cause an
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unreasonable burden on such video provider,
book dealer, or recorded music dealer, as the
case may be.”.

(b) CONFORMING AMENDMENTS.—

(1) Subsections (¢) through (f) of section
2701 of title 18, United States Code, are
amended by striking ‘‘video tape service pro-
vider’’ each place it appears and inserting
‘‘video provider”’.

(2) The item relating to section 2701 in the
analysis for chapter 121 of title 18, United
States Code, is amended to read as follows:
¢2710. Wrongful disclosure of information

about video, book, or recorded
music rental or sales.”.
SEC. 202. EFFECTIVE DATE.

The amendments made by section 201 take
effect 12 months after the date of enactment
of this Act.

TITLE III—ENFORCEMENT AND REMEDIES
SEC. 301. ENFORCEMENT.

Except as provided in section 302(b) and
section 2710(d) of title 18, United States
Code, this Act shall be enforced by the Fed-
eral Trade Commission. Except as otherwise
provided in this Act, a violation of this Act
may be punished in the same manner as a
violation of a regulation of the Federal
Trade Commission.

SEC. 302. VIOLATION IS UNFAIR OR DECEPTIVE
ACT OR PRACTICE.

(a) IN GENERAL.—The violation of any pro-
vision of title I is an unfair or deceptive act
or practice proscribed by section 18(a)(1)(B)
of the Federal Trade Commission Act (156
U.S.C. 57a(a)(1)(B)).

(b) ENFORCEMENT BY CERTAIN OTHER AGEN-
CIES.—Compliance with title I of this Act
shall be enforced under—

(1) section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818), in the case of—

(A) national banks, and Federal branches
and Federal agencies of foreign banks, by the
Office of the Comptroller of the Currency;

(B) member banks of the Federal Reserve
System (other than national banks),
branches and agencies of foreign banks
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign
banks), commercial lending companies
owned or controlled by foreign banks, and
organizations operating under section 25 or
25(a) of the Federal Reserve Act (12 U.S.C.
601 et seq. and 611 et seq.), by the Board; and

(C) banks insured by the Federal Deposit
Insurance Corporation (other than members
of the Federal Reserve System) and insured
State branches of foreign banks, by the
Board of Directors of the Federal Deposit In-
surance Corporation;

(2) section 8 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1818), by the Director of
the Office of Thrift Supervision, in the case
of a savings association the deposits of which
are insured by the Federal Deposit Insurance
Corporation;

(3) the Federal Credit Union Act (12 U.S.C.
1751 et seq.) by the National Credit Union
Administration Board with respect to any
Federal credit union;

(4) part A of subtitle VII of title 49, United
States Code, by the Secretary of Transpor-
tation with respect to any air carrier or for-
eign air carrier subject to that part;

(5) the Packers and Stockyards Act, 1921 (7
U.S.C. 181 et seq.) (except as provided in sec-
tion 406 of that Act (7 U.S.C. 226, 227)), by the
Secretary of Agriculture with respect to any
activities subject to that Act; and

(6) the Farm Credit Act of 1971 (12 U.S.C.
2001 et seq.) by the Farm Credit Administra-
tion with respect to any Federal land bank,
Federal land bank association, Federal inter-
mediate credit bank, or production credit
association.

(¢) EXERCISE OF CERTAIN POWERS.—For the
purpose of the exercise by any agency re-
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ferred to in subsection (b) of its powers under
any Act referred to in that subsection, a vio-
lation of title I is deemed to be a violation of
a requirement imposed under that Act. In
addition to its powers under any provision of
law specifically referred to in subsection (b),
each of the agencies referred to in that sub-
section may exercise, for the purpose of en-
forcing compliance with any requirement
imposed under title I of this Act, any other
authority conferred on it by law.

(d) ACTIONS BY THE COMMISSION.—The Com-
mission shall prevent any person from vio-
lating title I in the same manner, by the
same means, and with the same jurisdiction,
powers, and duties as though all applicable
terms and provisions of the Federal Trade
Commission Act (15 U.S.C. 41 et seq.) were
incorporated into and made a part of this
Act. Any entity that violates any provision
of that title is subject to the penalties and
entitled to the privileges and immunities
provided in the Federal Trade Commission
Act in the same manner, by the same means,
and with the same jurisdiction, power, and
duties as though all applicable terms and
provisions of the Federal Trade Commission
Act were incorporated into and made a part
of that title.

(e) EFFECT ON OTHER LAWS.—

(1) PRESERVATION OF COMMISSION AUTHOR-
1TY.—Nothing contained in this title shall be
construed to limit the authority of the Com-
mission under any other provision of law.

(2) RELATION TO COMMUNICATIONS ACT.—
Nothing in title I requires an operator of a
website or online service to take any action
that is inconsistent with the requirements of
section 222 or 631 of the Communications Act
of 1934 (47 U.S.C. 222 or 551, respectively).
SEC. 303. PRIVATE RIGHT OF ACTION.

(a) PRIVATE RIGHT OF ACTION.—A person
whose personally identifiable information is
collected, disclosed or used, or is likely to be
disclosed or used, in violation of title I may,
if otherwise permitted by the laws or rules of
court of a State, bring in an appropriate
court of that State—

(1) an action to enjoin or restrain such vio-
lation;

(2) an action to recover for actual mone-
tary loss from such a violation, or to receive
$5,000 in damages for each such violation,
whichever is greater; or

(3) both such actions.

(b) WILLFUL AND KNOWING VIOLATIONS.—If
the court finds that the defendant willfully
or knowingly violated title I, the court may,
in its discretion, increase the amount of the
award available under subsection (a)(2) to
$50,000.

(c) EXCEPTION.—Neither an action to enjoin
or restrain a violation, nor an action to re-
cover for loss or damage, may be brought
under this section for the accidental disclo-
sure of information if the disclosure was
caused by an Act of God, network or systems
failure, or other event beyond the control of
the Internet service provider, online service
provider, or operator of a commercial
website if the provider or operator took rea-
sonable precautions to prevent such disclo-
sure in the event of such a failure or other
event.

(d) ATTORNEYS FEES; PUNITIVE DAMAGES.—
Notwithstanding subsection (a)(2), the court
in an action brought under this section, may
award reasonable attorneys fees and punitive
damages to the prevailing party.

SEC. 304. ACTIONS BY STATES.

(a) IN GENERAL.—

(1) CIVIL ACTIONS.—In any case in which the
attorney general of a State has reason to be-
lieve that an interest of the residents of that
State has been or is threatened or adversely
affected by the engagement of any person in
a practice that violates title I, the State, as
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parens patriae, may bring a civil action on
behalf of the residents of the State in a dis-
trict court of the United States of appro-
priate jurisdiction to—

(A) enjoin that practice;

(B) enforce compliance with the rule;

(C) obtain damage, restitution, or other
compensation on behalf of residents of the
State; or

(D) obtain such other relief as the court
may consider to be appropriate.

(2) NOTICE.—

(A) IN GENERAL.—Before filing an action
under paragraph (1), the attorney general of
the State involved shall provide to the Com-
mission—

(i) written notice of that action; and

(ii) a copy of the complaint for that action.

(B) EXEMPTION.—

(i) IN GENERAL.—Subparagraph (A) shall
not apply with respect to the filing of an ac-
tion by an attorney general of a State under
this subsection, if the attorney general de-
termines that it is not feasible to provide the
notice described in that subparagraph before
the filing of the action.

(ii) NOTIFICATION.—In an action described
in clause (i), the attorney general of a State
shall provide notice and a copy of the com-
plaint to the Commission at the same time
as the attorney general files the action.

(b) INTERVENTION.—

(1) IN GENERAL.—On receiving notice under
subsection (a)(2), the Commission shall have
the right to intervene in the action that is
the subject of the notice.

(2) EFFECT OF INTERVENTION.—If the Com-
mission intervenes in an action under sub-
section (a), it shall have the right—

(A) to be heard with respect to any matter
that arises in that action; and

(B) to file a petition for appeal.

(c) CONSTRUCTION.—For purposes of bring-
ing any civil action under subsection (a),
nothing in this Act shall be construed to pre-
vent an attorney general of a State from ex-
ercising the powers conferred on the attor-
ney general by the laws of that State to—

(1) conduct investigations;

(2) administer oaths or affirmations; or

(3) compel the attendance of witnesses or
the production of documentary and other
evidence.

(d) ACTIONS BY THE COMMISSION.—In any
case in which an action is instituted by or on
behalf of the Commission for violation of
title I, no State may, during the pendency of
that action, institute an action under sub-
section (a) against any defendant named in
the complaint in that action for violation of
that rule.

(e) VENUE; SERVICE OF PROCESS.—

(1) VENUE.—Any action brought under sub-
section (a) may be brought in the district
court of the United States that meets appli-
cable requirements relating to venue under
section 1391 of title 28, United States Code.

(2) SERVICE OF PROCESS.—In an action
brought under subsection (a), process may be
served in any district in which the defend-
ant—

(A) is an inhabitant; or

(B) may be found.

SEC. 305. WHISTLEBLOWER PROTECTION.

(a) IN GENERAL.—No Internet service pro-
vider, online service provider, or commercial
website operator may discharge or otherwise
discriminate against any employee with re-
spect to compensation, terms, conditions, or
privileges of employment because the em-
ployee (or any person acting pursuant to the
request of the employee) provided informa-
tion to any Federal or State agency or to the
Attorney General of the United States or of
any State regarding a possible violation of
any provision of title I.

(b) ENFORCEMENT.—Any employee or
former employee who believes he has been
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discharged or discriminated against in viola-
tion of subsection (a) may file a civil action
in the appropriate United States district
court before the close of the 2-year period be-
ginning on the date of such discharge or dis-
crimination. The complainant shall also file
a copy of the complaint initiating such ac-
tion with the appropriate Federal agency.

(c) REMEDIES.—If the district court deter-
mines that a violation of subsection (a) has
occurred, it may order the Internet service
provider, online service provider, or commer-
cial website operator that committed the
violation—

(1) to reinstate the employee to his former
position;

(2) to pay compensatory damages; or

(3) take other appropriate actions to rem-
edy any past discrimination.

(d) ATTORNEYS FEES; PUNITIVE DAMAGES.—
Notwithstanding subsection (¢)(2), the court
in an action brought under this section, may
award reasonable attorneys fees and punitive
damages to the prevailing party.

(e) LIMITATION.—The protections of this
section shall not apply to any employee
who—

(1) deliberately causes or participates in
the alleged violation; or

(2) knowingly or recklessly provides sub-
stantially false information to such an agen-
cy or the Attorney General.

(f) BURDENS OF PROOF.—The legal burdens
of proof that prevail under subchapter III of
chapter 12 of title 5, United States Code (b
U.S.C. 1221 et seq.) shall govern adjudication
of protected activities under this section.
SEC. 306. NO EFFECT ON OTHER REMEDIES.

The remedies provided by this sections 303
and 304 are in addition to any other remedy
available under any provision of law.

SEC. 307. FTC OFFICE OF ONLINE PRIVACY.

The Federal Trade Commission shall estab-
lish an Office of Online Privacy headed by a
senior level position officer who reports di-
rectly to the Commission and its General
Counsel. The Office shall study privacy
issues associated with electronic commerce
and the Internet, the operation of this Act
and the effectiveness of the privacy protec-
tions provided by title I. The Office shall re-
port its findings and recommendations from
time to time to the Commission, and, not-
withstanding any law, regulation, or execu-
tive order to the contrary, shall submit an
annual report directly to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Commerce on the status of on-
line and Internet privacy issues, together
with any recommendations for additional
legislation relating to those issues.

TITLE IV—COMMUNICATIONS
TECHNOLOGY PRIVACY PROTECTIONS
SEC. 401. PRIVACY PROTECTION FOR SUB-
SCRIBERS OF SATELLITE TELE-
VISION SERVICES FOR PRIVATE

HOME VIEWING.

(a) IN GENERAL.—Section 631 of the Com-
munications Act of 1934 (47 U.S.C. 551) is
amended to read as follows:

“SEC. 631. PRIVACY OF SUBSCRIBER INFORMA-
TION FOR SUBSCRIBERS OF CABLE
SERVICE AND SATELLITE TELE-
VISION SERVICE.

‘“(a) NOTICE TO SUBSCRIBERS REGARDING
PERSONALLY IDENTIFIABLE INFORMATION.—At
the time of entering into an agreement to
provide any cable service, satellite home
viewing service, or other service to a sub-
scriber, and not less often than annually
thereafter, a cable operator, satellite carrier,
or distributor shall provide notice in the
form of a separate, written statement to
such subscriber that clearly and conspicu-
ously informs the subscriber of—

‘(1) the nature of personally identifiable
information collected or to be collected with
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respect to the subscriber as a result of the
provision of such service and the nature of
the use of such information;

‘(2) the nature, frequency, and purpose of
any disclosure that may be made of such in-
formation, including an identification of the
types of persons to whom the disclosure may
be made;

‘“(3) the period during which such informa-
tion will be maintained by the cable oper-
ator, satellite carrier, or distributor;

‘“(4) the times and place at which the sub-
scriber may have access to such information
in accordance with subsection (d); and

‘(5) the limitations provided by this sec-
tion with respect to the collection and dis-
closure of information by the cable operator,
satellite carrier, or distributor and the right
of the subscriber under this section to en-
force such limitations.

“(b) COLLECTION OF PERSONALLY IDENTIFI-
ABLE INFORMATION.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), a cable operator, satellite car-
rier, or distributor shall not use its cable or
satellite system to collect personally identi-
fiable information concerning any subscriber
without the prior written or electronic con-
sent of the subscriber.

‘“(2) EXCEPTION.—A cable operator, sat-
ellite carrier, or distributor may use its
cable or satellite system to collect informa-
tion described in paragraph (1) in order to—

‘““(A) obtain information necessary to
render a cable or satellite service or other
service provided by the cable operator, sat-
ellite carrier, or distributor to the sub-
scriber; or

‘“(B) detect unauthorized reception of cable
or satellite communications.

““(c) DISCLOSURE OF PERSONALLY IDENTIFI-
ABLE INFORMATION.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), a cable operator, satellite car-
rier, or distributor may not disclose person-
ally identifiable information concerning any
subscriber without the prior written or elec-
tronic consent of the subscriber and shall
take such actions as are necessary to pre-
vent unauthorized access to such informa-
tion by a person other than the subscriber or
the cable operator, satellite carrier, or dis-
tributor.

‘“(2) EXCEPTIONS.—A cable operator, sat-
ellite carrier, or distributor may disclose in-
formation described in paragraph (1) if the
disclosure is—

““(A) necessary to render, or conduct a le-
gitimate business activity related to, a cable
or satellite service or other service provided
by the cable operator, satellite carrier, or
distributor to the subscriber;

‘(B) subject to paragraph (3), made pursu-
ant to a court order authorizing such disclo-
sure, if the subscriber is notified of such
order by the person to whom the order is di-
rected; or

‘“(C) a disclosure of the names and address-
es of subscribers to any other provider of
cable or satellite service or other service,
if—

‘(i) the cable operator, satellite carrier, or
distributor has provided the subscriber the
opportunity to prohibit or limit such disclo-
sure; and

‘“(ii) the disclosure does not reveal,
rectly or indirectly—

‘“(I) the extent of any viewing or other use
by the subscriber of a cable or satellite serv-
ice or other service provided by the cable op-
erator, satellite carrier, or distributor; or

‘“(IT) the nature of any transaction made
by the subscriber over the cable or satellite
system of the cable operator, satellite car-
rier, or distributor.

‘“(3) COURT ORDERS.—A governmental enti-
ty may obtain personally identifiable infor-
mation concerning a cable or satellite sub-
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scriber pursuant to a court order only if, in
the court proceeding relevant to such court
order—

““(A) such entity offers clear and con-
vincing evidence that the subject of the in-
formation is reasonably suspected of engag-
ing in criminal activity and that the infor-
mation sought would be material evidence in
the case; and

‘“(B) the subject of the information is af-
forded the opportunity to appear and contest
such entity’s claim.

‘‘(d) SUBSCRIBER ACCESS TO INFORMATION.—
A cable or satellite subscriber shall be pro-
vided access to all personally identifiable in-
formation regarding that subscriber that is
collected and maintained by a cable oper-
ator, satellite carrier, or distributor. Such
information shall be made available to the
subscriber at reasonable times and at a con-
venient place designated by such cable oper-
ator, satellite carrier, or distributor. A cable
or satellite subscriber shall be provided rea-
sonable opportunity to correct any error in
such information.

‘‘(e) DESTRUCTION OF INFORMATION.—A
cable operator, satellite carrier, or dis-
tributor shall destroy personally identifiable
information if the information is no longer
necessary for the purpose for which it was
collected and there are no pending requests
or orders for access to such information
under subsection (d) or pursuant to a court
order.

“(f) RELIEF.—

‘(1) IN GENERAL.—AnNYy person aggrieved by
any act of a cable operator, satellite carrier,
or distributor in violation of this section
may bring a civil action in a district court of
the United States.

‘“(2) DAMAGES AND COSTS.—In any action
brought under paragraph (1), the court may
award a prevailing plaintiff—

““(A) actual damages but not less than lig-
uidated damages computed at the rate of $100
a day for each day of violation or $1,000,
whichever is greater;

“(B) punitive damages; and

‘(C) reasonable attorneys’ fees and other
litigation costs reasonably incurred.

‘“(3) NO EFFECT ON OTHER REMEDIES.—The
remedy provided by this subsection shall be
in addition to any other remedy available
under any provision of law to a cable or sat-
ellite subscriber.

‘‘(g) DEFINITIONS.—In this section:

‘(1) DISTRIBUTOR.—The term ‘distributor’
means an entity that contracts to distribute
secondary transmissions from a satellite car-
rier and, either as a single channel or in a
package with other programming, provides
the secondary transmission either directly
to individual subscribers for private home
viewing or indirectly through other program
distribution entities.

‘(2) CABLE OPERATOR.—

‘““(A) IN GENERAL.—The term ‘cable oper-
ator’ has the meaning given that term in
section 602.

‘“(B) INCLUSION.—The term includes any
person who—

‘(i) is owned or controlled by, or under
common ownership or control with, a cable
operator; and

‘‘(ii) provides any wire or radio commu-
nications service.

‘(3) OTHER SERVICE.—The term ‘other serv-
ice’ includes any wire, electronic, or radio
communications service provided using any
of the facilities of a cable operator, satellite
carrier, or distributor that are used in the
provision of cable service or satellite home
viewing service.

‘‘(4) PERSONALLY IDENTIFIABLE INFORMA-
TION.—The term ‘personally identifiable in-
formation’ does not include any record of ag-
gregate data that does not identify par-
ticular persons.
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‘‘(5) SATELLITE CARRIER.—The term ‘sat-
ellite carrier’ means an entity that uses the
facilities of a satellite or satellite service li-
censed by the Federal Communications Com-
mission and operates in the Fixed-Satellite
Service under part 25 of title 47 of the Code
of Federal Regulations or the Direct Broad-
cast Satellite Service under part 100 of title
47 of the Code of Federal Regulations, to es-
tablish and operate a channel of communica-
tions for point-to-multipoint distribution of
television station signals, and that owns or
leases a capacity or service on a satellite in
order to provide such point-to-multipoint
distribution, except to the extent that such
entity provides such distribution pursuant to
tariff under the Communications Act of 1934,
other than for private home viewing.”’.

(b) NOTICE WITH RESPECT TO CERTAIN
AGREEMENTS.—

(1) IN GENERAL.—Except as provided in
paragraph (2), a cable operator, satellite car-
rier, or distributor who has entered into
agreements referred to in section 631(a) of
the Communications Act of 1934, as amended
by subsection (a), before the date of enact-
ment of this Act, shall provide any notice re-
quired under that section, as so amended, to
subscribers under such agreements not later
than 180 days after that date.

(2) EXCEPTION.—Paragraph (1) shall not
apply with respect to any agreement under
which a cable operator, satellite carrier, or
distributor was providing notice under sec-
tion 631(a) of the Communications Act of
1934, as in effect on the day before the date
of enactment of this Act, as of such date.
SEC. 402. CUSTOMER PROPRIETARY NETWORK

INFORMATION.

Section 222 (c)(1) of the Communications
Act of 1934 (47 U.S.C. 222 (c)(1)) is amended by
striking ‘‘approval” and inserting ‘‘express
prior authorization’.

TITLE V—RULEMAKING AND STUDIES
SEC. 501. FEDERAL TRADE COMMISSION EXAM-

INATION.

(a) PROCEEDING REQUIRED.—The Federal
Trade Commission shall—

(1) study consumer privacy issues in the
traditional, offline marketplace, including
whether—

(A) consumers are able, and, if not, the
methods by which consumers may be en-
abled—

(i) to have knowledge that consumer infor-
mation is being collected about them
through their utilization of various offline
services and systems;

(ii) to have clear and conspicuous notice
that such information could be used, or is in-
tended to be used, by the entity collecting
the data for reasons unrelated to the original
communications, or that such information
could be sold, rented, shared, or otherwise
disclosed (or is intended to be sold rented,
shared, or otherwise disclosed) to other com-
panies or entities; and

(iii) to stop the reuse, disclosure, or sale of
that information;

(B) in the case of consumers who are chil-
dren, the abilities described in clauses (i),
(ii), and (iii) of subparagraph (A) are or can
be exercised by their parents; and

(C) changes in the Commission’s regula-
tions could provide greater assurance of the
offline privacy rights and remedies of par-
ents and consumers generally;

(2) review responses and suggestions from
affected commercial and nonprofit entities
to changes proposed under paragraph (1)(C);
and

(3) make recommendations to the Congress
for any legislative changes necessary to en-
sure such rights and remedies.

(b) SCHEDULE FOR FEDERAL TRADE COMMIS-
SION RESPONSES.—The Federal Trade Com-
mission shall, within 6 months after the date
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of enactment of this Act, submit to Congress

a report containing the recommendations re-

quired by subsection (a)(3).

SEC. 502. FEDERAL COMMUNICATIONS COMMIS-
SION RULEMAKING.

(a) PROCEEDING REQUIRED.—The Federal
Communications Commission shall initiate a
rulemaking proceeding to establish uniform
consumer privacy rules for all communica-
tions providers. The rulemaking proceeding
shall—

(1) examine the privacy rights and rem-
edies of the consumers of all online and off-
line technologies, including telecommuni-
cations providers, cable, broadcast, satellite,
wireless, and telephony services;

(2) determine whether consumers are able,
and, if not, the methods by which consumers
may be enabled to exercise such rights and
remedies; and

(3) change the Commission’s regulations to
coordinate, rationalize, and harmonize laws
and regulations administered by the Com-
mission that relate to those rights and rem-
edies.

(b) DEADLINE FOR CHANGES.—The Federal
Communications Commission shall complete
the rulemaking within 6 months after the
date of enactment of this Act.

SEC. 503. DEPARTMENT OF LABOR STUDY OF
EMPLOYEE-MONITORING ACTIVI-
TIES.

The Secretary of Labor shall study the ex-
tent and nature of employer practices that
involving monitoring employee activities
both at the workplace and away from the
workplace, by electronic or other remote
means, including surveillance of electronic
mail and Internet use, to determine whether
and to what extent such practices constitute
an inappropriate violation of employee pri-
vacy. The Secretary shall report the results
of the study, including findings and rec-
ommendations, if any, for legislation or reg-
ulation to the Congress within 6 months
after the date of enactment of this Act.
TITLE VI—PROTECTION OF PERSONALLY

IDENTIFIABLE INFORMATION IN BANK-

RUPTCY
SEC. 601. PERSONALLY IDENTIFIABLE INFORMA-

TION NOT ASSET IN BANKRUPTCY.

Section 541(b) of title 11, United States
Code, is amended—

(1) by striking ‘‘or’ after the semicolon in
paragraph (H)(B)(ii);

(2) by striking ‘‘prohibition.”” in paragraph
(5) and inserting ‘‘prohibition; or’’; and

(3) by inserting after paragraph (5) the
following:

‘“(6) any personally identifiable informa-
tion (as defined in section 901(6) of the Con-
sumer Privacy Protection Act), or any com-
pilation, or record (in electronic or any other
form) of such information.”’.

TITLE VII—-INTERNET SECURITY
INITIATIVES
SEC. 701. FINDINGS.

The Congress finds the following:

(1) Good computer security practices are
an underpinning of any privacy protection.
The operator of a computer system should
protect that system from unauthorized use
and secure any private, personal informa-
tion.

(2) The Federal Government should be a
role model in securing its computer systems
and should ensure the protection of private,
personal information controlled by Federal
agencies.

(3) The National Institute of Standards and
Technology has the responsibility for devel-
oping standards and guidelines needed to en-
sure the cost-effective security and privacy
of private, personal information in Federal
computer systems.

(4) This Nation faces a shortage of trained,
qualified information technology workers,
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including computer security professionals.
As the demand for information technology
workers grows, the Federal government will
have an increasingly difficult time attract-
ing such workers into the Federal workforce.

(5) Some commercial off-the-shelf hard-
ware and off-the-shelf software components
to protect computer systems are widely
available. There is still a need for long-term
computer security research, particularly in
the area of infrastructure protection.

(6) The Nation’s information infrastruc-
tures are owned, for the most part, by the
private sector, and partnerships and coopera-
tion will be needed for the security of these
infrastructures.

(7) There is little financial incentive for
private companies to enhance the security of
the Internet and other infrastructures as a
whole. The Federal government will need to
make investments in this area to address
issues and concerns not addressed by the pri-
vate sector.

SEC. 702. COMPUTER
COUNCIL.

(a) ESTABLISHMENT.—The Secretary of
Commerce, in consultation with the Presi-
dent’s Information Technology Advisory
Committee established by Executive Order
No. 13035 of February 11, 1997 (62 F.R. 7231),
shall establish a 25-member Computer Secu-
rity Partnership Council.

(b) CHAIRMAN; MEMBERSHIP.—The Council
shall have a chairman, appointed by the Sec-
retary, and 24 additional members, appointed
by the Secretary as follows:

(1) 5 members, who are not officers or em-
ployees of the United States, who are recog-
nized as leaders in the networking and com-
puter security business, at least 1 of whom
represents a small or medium-sized com-
pany.

(2) 5 members, who are—

(A) not officers or employees of the United
States, and

(B) not in the networking and computer se-
curity business,
at least 1 of whom represents a small or me-
dium-sized company.

(3) 5 members, who are not officers or em-
ployees of the United States, who represent
public interest groups or State or local gov-
ernments, of whom at least 2 represent such
groups and at least 2 represent such govern-
ments.

(4) 5 members, who are not officers or em-
ployees of the United States, affiliated with
a college, university, or other academic, re-
search-oriented, or public policy institution,
with recognized expertise in the field of net-
working and computer security, whose pri-
mary source of employment is by that col-
lege, university, or other institution rather
than a business organization involved in the
networking and computer security business.

(5) 4 members, who are officers or employ-
ees of the United States, with recognized ex-
pertise in computer systems management,
including computer and network security.

(c) FuNCTION.—The Council shall collect
and share information about, and increase
public awareness of, information security
practices and programs, threats to informa-
tion security, and responses to those threats.

(d) STUDY.—Within 12 months after the
date of enactment of this Act, the Council
shall publish a report which evaluates and
describes areas of computer security re-
search and development that are not ade-
quately developed or funded.

(e) ADDITIONAL RECOMMENDATIONS.—The
Council shall periodically make rec-
ommendations to appropriate government
and private sector entities for enhancing the
security of networked computers operated or
maintained by those entities.

SECURITY PARTNERSHIP
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SEC. 703. RESEARCH AND DEVELOPMENT.

Section 20 of the National Institute of
Standards and Technology Act (156 U.S.C.
278g-3) is amended—

(1) by redesignating subsections (¢) and (d)
as subsections (d) and (e), respectively; and

(2) by inserting after subsection (b) the
following:

‘(c) RESEARCH AND DEVELOPMENT OF PRO-
TECTION TECHNOLOGIES.—

‘(1) IN GENERAL.—The Institute shall es-
tablish a program at the National Institute
of Standards and Technology to conduct, or
to fund the conduct of, research and develop-
ment of technology and techniques to pro-
vide security for advanced communications
and computing systems and networks includ-
ing the Next Generation Internet, the under-
lying structure of the Internet, and
networked computers.

‘“(2) PURPOSE.—A purpose of the program
established under paragraph (1) is to address
issues or problems that are not addressed by
market-driven, private-sector information
security research. This may include re-
search—

““(A) to identify Internet security problems
which are not adequately addressed by cur-
rent security technologies;

‘“(B) to develop interactive tools to analyze
security risks in an easy-to-understand
manner;

‘“(C) to enhance the security and reliability
of the underlying Internet infrastructure
while minimizing any adverse operational
impacts such as speed; and

‘(D) to allow networks to become self-
healing and provide for better analysis of the
state of Internet and infrastructure oper-
ations and security.

‘“(3) MATCHING GRANTS.—A grant awarded
by the Institute under the program estab-
lished under paragraph (1) to a commercial
enterprise may not exceed 50 percent of the
cost of the project to be funded by the grant.

‘(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Institute to carry out this subsection—

““(A) $50,000,000 for fiscal year 2001;

“(B) $60,000,000 for fiscal year 2002;

““(C) $70,000,000 for fiscal year 2003;

(D) $80,000,000 for fiscal year 2004;

““(E) $90,000,000 for fiscal year 2005; and

““(F) $100,000,000 for fiscal year 2006.”.

SEC. 704. COMPUTER SECURITY TRAINING
PROGRAMS.

(a) IN GENERAL.—The Secretary of Com-
merce, in consultation with appropriate Fed-
eral agencies, shall establish a program to
support the training of individuals in com-
puter security, Internet security, and related
fields at institutions of higher education lo-
cated in the United States.

(b) SUPPORT AUTHORIZED.—Under the pro-
gram established under subsection (a), the
Secretary may provide scholarships, loans,
and other forms of financial aid to students
at institutions of higher education. The Sec-
retary shall require a recipient of a scholar-
ship under this program to provide a reason-
able period of service as an employee of the
United States government after graduation
as a condition of the scholarship, and may
authorize full or partial forgiveness of in-
debtedness for loans made under this pro-
gram in exchange for periods of employment
by the United States government.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary to carry out this section—

(A) $15,000,000 for fiscal year 2001;

(B) $17,000,000 for fiscal year 2002;

(C) $20,000,000 for fiscal year 2003;

(D) $25,000,000 for fiscal year 2004;

(E) $30,000,000 for fiscal year 2005; and

(F') $35,000,000 for fiscal year 2006.
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SEC. 705. GOVERNMENT INFORMATION SECURITY
STANDARDS.

(a) IN GENERAL.—Section 20(b) of the Na-
tional Institute of Standards and Technology
Act (156 U.S.C. 278g-3(b)) is amended—

(1) by striking ‘“‘and” after the semicolon
in paragraph (4);

(2) by redesignating paragraph (5) as para-
graph (6); and

(3) by inserting after paragraph (4) the fol-
lowing:

‘“(6) to provide guidance and assistance to
Federal agencies in the protection of inter-
connected computer systems and to coordi-
nate Federal response efforts related to un-
authorized access to Federal computer sys-
tems; and”’.

(b) FEDERAL COMPUTER SYSTEM SECURITY
TRAINING.—Section 5(b) of the Computer Se-
curity Act of 1987 (49 U.S.C. 759 note) is
amended—

(1) by striking ‘“‘and” at the end of para-
graph (1);

(2) by striking the period at the end of
paragraph (2) and inserting in lieu thereof *‘;
and’’; and

(3) by adding at the end the following new
paragraph:

‘“(3) to include emphasis on protecting the
availability of Federal electronic citizen
services and protecting sensitive informa-
tion in Federal databases and Federal com-
puter sites that are accessible through public
networks.”.

SEC. 706. RECOGNITION OF QUALITY IN COM-
PUTER SECURITY PRACTICES.

Section 20 of the National Institute of
Standards and Technology Act (16 U.S.C.
278g-3), as amended by section 703, is further
amended—

(1) by redesignating subsections (d) and (e)
as subsections (e) and (f), respectively; and

(2) by inserting after subsection (c), the
following:

‘‘(d) AWARD PROGRAM.—The Institute may
establish a program for the recognition of
excellence in Federal computer system secu-
rity practices, including the development of
a seal, symbol, mark, or logo that could be
displayed on the website maintained by the
operator of such a system recognized under
the program. In order to be recognized under
the program, the operator—

‘(1) shall have implemented exemplary
processes for the protection of its systems
and the information stored on that system;

‘“(2) shall have met any standard estab-
lished under subsection (a);

‘(3) shall have a process in place for updat-
ing the system security procedures; and

‘“(4) shall meet such other criteria as the
Institute may require.”’.

SEC. 707. DEVELOPMENT OF AUTOMATED PRI-
VACY CONTROLS.

Section 20 of the National Institute of
Standards and Technology Act (15 U.S.C.
278g-3), as amended by section 706, is further
amended—

(1) by redesignating subsection (f) as sub-
section (g); and

(2) by inserting after subsection (e) the
following:

‘“(f) DEVELOPMENT OF INTERNET PRIVACY
PROGRAM.—The Institute shall encourage
and support the development of one or more
computer programs, protocols, or other soft-
ware, such as the World Wide Web Consor-
tium’s P3P program, capable of being in-
stalled on computers, or computer networks,
with Internet access that would reflect the
user’s preferences for protecting personally-
identifiable or other sensitive, privacy-re-
lated information, and automatically exe-
cute the program, once activated, without
requiring user intervention.”.
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TITLE VIII—CONGRESSIONAL

INFORMATION SECURITY STANDARDS.
SEC. 801. EXERCISE OF RULEMAKING POWER.

This title is enacted by the Congress—

(1) as an exercise of the rulemaking power
of the House of Representatives and the Sen-
ate, respectively, and as such it is deemed a
part of the rules of each House, respectively,
but applicable only with respect to that
House; and it supersedes other rules only to
the extent that it are inconsistent there-
with; and

(2) with full recognition of the constitu-
tional right of either House to change the
rules (so far as relating to that House) at any
time, in the same manner and to the same
extent as in the case of any other rule of
that House.

SEC. 802. SENATE.

(a) IN GENERAL.—The Sergeant at Arms of
the United States Senate shall develop regu-
lations setting forth an information security
and electronic privacy policy governing use
of the Internet by officers and employees of
the Senate in accordance with the following
4 principles of privacy:

(1) NOTICE AND AWARENESS.—Websites must
provide users notice of their information
practices.

(2) CHOICES AND CONSENT.—Websites must
offer users choices as to how personally iden-
tifiable information is used beyond the use
for which the information was provided.

(3) ACCESS AND PARTICIPATION.—Websites
must offer users reasonable access to person-
ally identifiable information and an oppor-
tunity to correct inaccuracies.

(4) SECURITY AND INTEGRITY.—Websites
must take reasonable steps to protect the se-
curity and integrity of personally identifi-
able information.

(b) PROCEDURE.—

(1) PROPOSAL.—The Sergeant at Arms shall
publish a general notice of proposed rule-
making under section 553(b) of title 5, United
States Code, but, instead of publication of a
general notice of proposed rulemaking in the
Federal Register, the Sergeant at Arms shall
transmit such notice to the President pro
tempore of the Senate for publication in the
Congressional Record on the first day on
which the Senate is in session following such
transmittal. Such notice shall set forth the
recommendations of the Sergeant at Arms
for regulations under subsection (a).

(2) CoMMENT.—Before adopting regulations,
the Sergeant at Arms shall provide a com-
ment period of at least 30 days after publica-
tion of general notice of proposed rule-
making.

(3) ADOPTION.—After considering com-
ments, the Sergeant at Arms shall adopt reg-
ulations and shall transmit notice of such
action together with a copy of such regula-
tions to the President pro tempore of the
Senate for publication in the Congressional
Record on the first day on which the Senate
is in session following such transmittal.

(c) APPROVAL OF REGULATIONS.—

(1) IN GENERAL.—The regulations adopted
by the Sergeant at Arms may be approved by
the Senate by resolution.

(2) REFERRAL.—Upon receipt of a notice of
adoption of regulations under subsection
(b)(3), the presiding officers of the Senate
shall refer such notice, together with a copy
of such regulations, to the Committee on
Rules and Administration of the Senate. The
purpose of the referral shall be to consider
whether such regulations should Dbe
approved.

(3) JOINT REFERRAL AND DISCHARGE.—The
presiding officer of the Senate may refer the
notice of issuance of regulations, or any res-
olution of approval of regulations, to one
committee or jointly to more than one com-
mittee. If a committee of the Senate acts to
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report a jointly referred measure, any other
committee of the Senate must act within 30
calendar days of continuous session, or be
automatically discharged.

(4) RESOLUTION OF APPROVAL.—In the case
of a resolution of the Senate, the matter
after the resolving clause shall be the fol-
lowing: ‘‘the following regulations issued by
the Sergeant at Arms on _
2 are hereby approved:” (the blank
spaces being appropriately filled in and the
text of the regulations being set forth).

(d) ISSUANCE AND EFFECTIVE DATE.—

(1) PUBLICATION.—After approval of the
regulations under subsection (c), the Ser-
geant at Arms shall submit the regulations
to the President pro tempore of the Senate
for publication in the Congressional Record
on the first day on which the Senate is in
session following such transmittal.

(2) DATE OF ISSUANCE.—The date of
issuance of the regulations shall be the date
on which they are published in the Congres-
sional Record under paragraph (1).

(3) EFFECTIVE DATE.—The regulations shall
become effective not less than 60 days after
the regulations are issued, except that the
Sergeant at Arms may provide for an earlier
effective date for good cause found (within
the meaning of section 553(d)(3) of title 5,
United States Code) and published with the
regulation.

(e) AMENDMENT OF REGULATIONS.—Regula-
tions may be amended in the same manner
as is described in this section for the adop-
tion, approval, and issuance of regulations,
except that the Sergeant at Arms may dis-
pense with publication of a general notice of
proposed rulemaking of minor, technical, or
urgent amendments that satisfy the criteria
for dispensing with publication of such no-
tice pursuant to section 553(b)(B) of title 5,
United States Code.

(f) RIGHT TO PETITION FOR RULEMAKING.—
Any interested party may petition to the
Sergeant at Arms for the issuance, amend-
ment, or repeal of a regulation.

TITLE IX—DEFINITIONS

SEC. 901. DEFINITIONS.

In this Act:

(1) OPERATOR OF A COMMERCIAL WEBSITE.—
The term ‘‘operator of a commercial
website’’—

(A) means any person who operates a
website located on the Internet or an online
service and who collects or maintains per-
sonal information from or about the users of
or visitors to such website or online service,
or on whose behalf such information is col-
lected or maintained, where such website or
online service is operated for commercial
purposes, including any person offering prod-
ucts or services for sale through that website
or online service, involving commerce—

(i) among the several States or with 1 or
more foreign nations;

(ii) in any territory of the United States or
in the District of Columbia, or between any
such territory and—

(I) another such territory; or

(IT) any State or foreign nation; or

(iii) between the District of Columbia and
any State, territory, or foreign nation; but

(B) does not include any nonprofit entity
that would otherwise be exempt from cov-
erage under section 5 of the Federal Trade
Commission Act (15 U.S.C. 45).

(2) DISCLOSE.—The term ‘‘disclose’ means
the release of personally identifiable infor-
mation about a user of an Internet service,
online service, or commercial website by an
Internet service provider, online service pro-
vider, or operator of a commercial website
for any purpose, except where such informa-
tion is provided to a person who provides
support for the internal operations of the
service or website and who does not disclose
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or use that information for any other pur-
pose.

(3) RELEASE.—The term ‘‘release of person-
ally identifiable information’ means the di-
rect or indirect, active or passive, sharing,
selling, renting, or other provision of person-
ally identifiable information of a user of an
Internet service, online service, or commer-
cial website to any other person other than
the user.

(4) INTERNAL OPERATIONS SUPPORT.—The
term ‘‘support for the internal operations of
a service or website” means any activity
necessary to maintain the technical
functionality of that service or website.

(5) CoLLECT.—The term ‘‘collect’” means
the gathering of personally identifiable in-
formation about a user of an Internal serv-
ice, online service, or commercial website by
or on behalf of the provider or operator of
that service or website by any means, direct
or indirect, active or passive, including—

(A) an online request for such information
by the provider or operator, regardless of
how the information is transmitted to the
provider or operator;

(B) the use of a chat room, message board,
or other online service to gather the infor-
mation; or

(C) tracking or use of any identifying code
linked to a user of such a service or website,
including the use of cookies.

(3) COOKIE.—The term ‘‘cookie’ means any
program, function, or device, commonly
known as a ‘‘cookie’’, that makes a record on
the user’s computer (or other electronic de-
vice) of that user’s access to an Internet
service, online service, or commercial
website.

(4) FEDERAL AGENCY.—The term ‘‘Federal
agency’’ means an agency, as that term is
defined in section 551(1) of title 5, United
States Code.

(5) INTERNET.—The term ‘‘Internet’” means
collectively the myriad of computer and
telecommunications facilities, including
equipment and operating software, which
comprise the interconnected world-wide net-
work of networks that employ the Trans-
mission Control Protocol/Internet Protocol,
or any predecessor or successor protocols to
such protocol, to communicate information
of all kinds by wire or radio.

(6) PERSONALLY IDENTIFIABLE INFORMA-
TION.—The term ‘‘personally identifiable in-
formation” means individually identifiable
information about an individual collected
online, including—

(A) a first and last name, whether given at
birth or adoption, assumed, or legally
changed;

(B) a home or other physical address in-
cluding street name and name of a city or
town;

(C) an e-mail address;

(D) a telephone number;

(E) a Social Security number;

(F) a credit card number;

(G) a birth date, birth certificate number,
or place of birth;

(H) any other identifier that the Commis-
sion determines permits the physical or on-
line contacting of a specific individual; or

(I) unique identifying information that an
Internet service provider, online service pro-
vider, or operator of a commercial website
collects and combines with an identifier de-
scribed in this paragraph.

(7) INTERNET SERVICE PROVIDER; ONLINE
SERVICE PROVIDER; WEBSITE.—The Commis-
sion shall by rule define the terms ‘“‘Internet
service provider’”’, ‘‘online service provider’’,
and ‘‘website’’, and shall revise or amend
such rule to take into account changes in
technology, practice, or procedure with re-
spect to the collection of personal informa-
tion over the Internet.
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(8) OFFLINE.—The term ‘‘offline’ refers to
any activity regulated by this Act or by sec-
tion 2710 of title 18, United States Code, that
occurs other than by or through the active
or passive use of an Internet connection, re-
gardless of the medium by or through which
that connection is established.

(9) ONLINE.—The term ‘‘online” refers to
any activity regulated by this Act or by sec-
tion 2710 of title 18, United States Code, that
is effected by active or passive use of an
Internet connection, regardless of the me-
dium by or through which that connection is
established.

Mr. EDWARDS. Mr. President, Big
Browser is watching you. Almost every
time, you or I or an American con-
sumer surfs the Internet, someone is
tracking our movements. And someone
is compiling a databank of information
about our preferences and could even
be profiling us.

Maybe they’re doing it to make our
experience better. Most of the time,
they probably are. But too often we are
being profiled for profit, and at the ex-
pense of privacy.

I am proud to co-sponsor Senator
HoLLINGS’ legislation, the Consumer
Privacy Protection Act, that would
help consumers gain control of their
most personal information. I believe
that the measure we introduce today is
a step in the right direction. It strikes
the right balance. Privacy is protected,
while critical elements of the informa-
tion revolution are preserved. Con-
sumer confidence in the Internet is bol-
stered, while businesses will not be
overburdened by the requirements.

We can enjoy the convenience of on-
line shopping and allow e-commerce to
thrive without putting profits over pri-
vacy. Consumers, not dot.com compa-
nies, should control the use of con-
fidential information about buying
habits, credit card records and other
personal information.

Mr. President, the time to act is now.
If not, we may wake up one day to find
our privacy so thoroughly eroded that
recovering it will be almost impossible.

No one denies that the rapid develop-
ment of modern technology has been
beneficial. New and improved tech-
nologies have enabled us to obtain in-
formation more quickly and easily
than ever before. Students can partici-
pate in classes that are being taught in
other states, or even in other coun-
tries. Almost no product or piece of in-
formation is beyond the reach of Amer-
icans anymore. A farmer in Sampson
County, North Carolina can go on the
Internet and compare prices for any-
thing he needs to run his business. Or
he can look up critical weather infor-
mation on the Internet. Or he can just
order a hard-to-get book. Meanwhile,
companies have streamlined their proc-
esses for providing goods and services.

But these remarkable developments
can have a startling downside. They
have made it easier to track personal
information such as medical and finan-
cial records and buying habits. They
have made it profitable to do so. And in
turn, our ability to keep our personal
information private is being eaten
away.
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The impact of this erosion ranges
from the merely annoying—having
your mailbox flooded with junkmail—
to the actually frightening—having
your identity stolen or being turned
down for a loan because your bank got
copies of your medical records. There
are thousands of ways that the loss of
our privacy can impact us. Many of
them are intangible—just the discom-
fort of knowing that complete strang-
ers can find out everything about you:
where you shop, what books you buy,
whether you have allergies, and what
your credit rating is. These strangers
may not do anything bad with the in-
formation, but they know all about
you. I think privacy is a value per se.
Our founding fathers recognized it, and
50 too do most Americans.

“Liberty in the constitutional
sense,”” wrote Justice William O. Doug-
las, “must mean more than freedom
from unlawful governmental restraint;
it must include privacy as well, if it is
to be a repository of freedom. The right
to be let alone is indeed the beginning
of all freedom.”

Recent surveys indicate that the
American public is increasingly uneasy
about the degradation of their privacy.
In a recent Business Week poll, 92 per-
cent of Internet users expressed dis-
comfort about Web sites sharing per-
sonal information with other sites.
Meanwhile, an FTC report issued yes-
terday indicated that only 42 percent of
the most popular Internet sites comply
with the four key fair information
practices—notice about what data is
collected, consumer choice about
whether the data will be shared with
third-parties, consumer access to the
data, and security regarding the trans-
mission of data.

We must be vigilant that our privacy
does not become a commodity to be
bought and sold.

I would also like to point out one
area of privacy protection that I have
been deeply interested in. Last Novem-
ber, I introduced the Telephone Call
Privacy Act. My bill would prevent
telecommunications companies from
using an individual’s personal phone
call records without their consent.
Most Americans would be stunned to
learn that the law does not protect
them from having their phone records
sold to third parties. Imagine getting a
call one night—during dinner—and
having a telemarketer try to sell you
membership in a travel club because
your phone calling patterns show fre-
quent calls overseas. My legislation
would prevent this from occurring
without the individuals’s permission.

This measure we introduce today
also contains a provision relating to
telephone privacy. It differs in at least
one key respect from the legislation I
previously introduced, but my hope is
that as we discuss this issue over time,
the differences will be resolved.

Mr. President, let me conclude by
thanking Senators HOLLINGS and
LEAHY for their leadership on this vital
issue. Senator HOLLINGS has crafted
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the comprehensive and thoughtful pro-
posal that we introduce today. Senator
LEAHY has led a coalition of Senators
interested in this issue. I look forward
to working with them and my other
colleagues in passing this measure.

Mr. CLELAND. Mr. President, the in-
formation highway began just a few
years ago as a footpath and is now an
unlimited lane expressway with no
rush hour. People can now use the
Internet to shop at virtual stores lo-
cated thousands of miles away, find
turn-by-turn directions to far away
destinations and journey to hamlets,
cities and states across the country—
and indeed around the world—without
ever leaving home.

While the virtual world is available
to us with a few key strokes and mouse
clicks, there is one area of the Internet
that many are finding troublesome. It
is the collection and use of personnel
data. All too often web surfers are pro-
viding personal information about
themselves at the websites they visit,
without their knowledge and consent.
There is so much information being
collected every day that it would take
a building the size of the Library of
Congress to store it all in. That is a lot
of information, much of which is very
personal and I believe it must be kept
that way.

Concern about one’s privacy on the
Internet is keeping people from fully
enjoying this marvelous technology.
According to a recent survey by the
Center for Democracy & Technology,
consumers’ most pressing privacy
issues are the sale of personal informa-
tion and tracking people’s use of the
Web. In another recent survey, 66.7 per-
cent of online ‘“‘window shoppers’ state
that assurances of privacy will be the
basis for their making online pur-
chases. These surveys make the same
point that was made when credit cards
were first introduced to the American
public. Back then, credit cards did not
initially enjoy widespread usage be-
cause of a fear that others could mis-
use the card. From these studies’ find-
ings it can be reasoned that the Inter-
net is experiencing the same effects be-
cause of privacy concerns. These con-
cerns are translating into lost oppor-
tunity, for consumers as well as elec-
tronic businesses.

Most of the Dot Com companies
doing business over the Internet today
are very cognizant of the fact that pri-
vacy is a major concern for their cus-
tomers. Many of these firms allow visi-
tors to their web site to ‘“‘opt out,” or
elect not to provide data they consider
private and do not wish to give. A Fed-
eral Trade Commission May 2000 Re-
port to Congress found that 92 percent
of a random sampling of websites were
collecting great amounts of personal
information from consumers and only
14% disclosed anything about how the
information would be used. More inter-
esting in this report was the finding
that a mere 41% of the randomly se-
lected websites notified the visitor of
their information practices and offered
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the visitor choices on how their per-
sonal identifying information would be
used. These report findings seem to
suggest that industry efforts by them-
selves are not sufficient to control the
gathering and dissemination of per-
sonal data.

There are some Dot Coms that are
not concerned about the privacy of
their customers. These firms are suc-
cessfully collecting enormous amounts
of data about a person and in turn sell
it to others or use it to intensify the
advertising aimed at that person. At
one website visit, a company can col-
lect some very interesting facts about
the person who is on the other end.
While surfing the web the other day, I
hit on a website that was designed to
provide me with information about my
PC. The report the site provided opened
my eyes about the types of information
that could be obtained from a website
visitor in less one minute. In this small
amount of time it could tell what other
sites I had visited, what sites I would
likely visit in the future, what plug-ins
are installed on my PC, how my do-
main is configured and a whole lot
more information that I did not under-
stand. Many consider this type of
tracking capability akin to stalking. I
believe that the information that can
be collected by website administrators
can create problems for people through
a violation of trust and an invasion of
privacy. Novice Internet users are gen-
erally unaware, as I was until visiting
this site, of the extent of the informa-
tion being collected on them. Even
those who are aware of the capabilities
of firms to collect private data are
frightened by what can happen with
the information once it is collected.

I am proud to be cosponsoring the
Consumer Privacy Protection Act of
2000 that was introduced today by Sen-
ator HOLLINGS. This Act will legitimize
the practices currently being used by
many reputable firms who are col-
lecting private data. Does it seem un-
reasonable that firms collecting pri-
vate data should notify consumers of
the firm’s information practices, offer
the consumer choices on how the per-
sonal information will be used, allow
consumers to access the information
that is collected on them and require
the firms to take reasonable steps to
protect the security of the information
that is collected? I think not. Firms
like Georgia-based VerticalOne are al-
ready performing under standards very
similar to these. I believe that all
firms should be held to the same stand-
ard and that a level playing field
should be established for every firm
that is collecting data. Taking these
actions will translate into greater con-
sumer confidence in the Internet.

Increasing the level of protection for
private information to a level that the
people of our nation can live with
should be a welcome relief to those
firms already providing fair privacy
treatment of their site visitors. This
Act certainly will be a relief to the
people who are visiting their sites.
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Passing this Consumer Privacy Protec-
tion Act will help prevent confusion by
establishing a common set of standards
for all firms to follow and all Ameri-
cans to enjoy.

By Mr. WYDEN:

S. 2607. A bill to promote pain man-
agement and palliative care without
permitting assisted suicide euthanasia,
and for other purposes; to the Com-
mittee on Health, Education, Labor,
and Pensions.

PAIN RELIEF PROMOTION ACT

e Mr. WYDEN. Mr. President, today I
am introducing legislation which was
actually authored by Senators NICKLES
and HATCH, and which they have enti-
tled the ‘‘Pain Relief Promotion Act.”
Their bill which I am now introducing
is identical to H.R. 2260 as reported out
of the Judiciary Committee on April
27, 2000, as amended. Today, it has been
referred by the Senate Parliamentarian
to the Committee on Health, Edu-
cation, Labor, and Pensions (HELP).

While I remain steadfastly opposed to
the ‘“‘Pain Relief Promotion Act of
2000, T am introducing this bill for one
reason: to call the Senate’s attention
to the fact that a far-reaching health
policy bill—which many experts be-
lieve has the potential to sentence mil-
lions of sick and dying patients across
the nation to needless pain and suf-
fering—was mistakenly referred to a
committee with insufficient health pol-
icy resources and no health policy ju-
risdiction. It is that bill which the Ju-
diciary Committee reported and which,
without consideration by the com-
mittee with health expertise, the Re-
publican leadership wants to bring to
the floor. The unintended consequence
of this could be the tragic decline of
the quality of pain care across our na-
tion.

Some historical context might help
my colleagues and their staff better
understand how the Senate finds itself
in this unfortunate situation, and the
important issues that are at stake. On
two separate occasions, the State of
Oregon passed a ballot measure that
would allow terminally ill persons,
with less than six months left to live,
to obtain a physician-assisted suicide if
they met a variety of safeguard re-
quirements. As a private citizen, I
voted twice with the minority of my
state in opposition to that measure.

In response to Oregon’s vote, several
of our congressional colleagues, includ-
ing Senator NICKLES, Senator LIEBER-
MAN, and Congressman HENRY HYDE,
promptly undertook legislative and
other efforts to overturn Oregon’s law.
I do not, for the purposes of today, de-
bate the merits of the Oregon law, or
the merits of physician-assisted sui-
cide, generally.

The original ‘“Pain Relief Promotion
Act,” S. 1272, was introduced in the
Senate by Senator NICKLES, and re-
ferred to the Committee on Health,
Education, Labor and Pensions (HELP)
on June 23, 1999. That committee held
one inconclusive hearing on October 13,
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1999, at which time it was reported that
Senators on both sides of the aisle
wished to investigate the matter more
thoroughly before acting on the legis-
lation.

Then, on November 19, 1999, Bob
Dove, the Senate Parliamentarian,
made what he termed ‘‘a mistake”
when he referred H.R. 2260— the vir-
tually identical House-passed version
of the ‘““Pain Relief Promotion Act’—
to the Senate Judiciary Committee.
Over the course of my service in the
Senate, I have come to know Mr. Dove
to be a man of integrity and fairness,
and one of the most dedicated and en-
during public servants in Washington,
D.C. When he discovered his mistake,
to his great credit, Mr. Dove did some-
thing all-too-rare in this town; he sim-
ply acknowledged his error. According
to an article by the Associated Press
on December 7, 1999, Mr. Dove stated
plainly that he had mistakenly re-
ferred the bill to the Judiciary Com-
mittee, instead of the HELP Com-
mittee.

Lord knows I've made a few mistakes
in my day, so I want to make clear
that I harbor nothing but respect for
Mr. Dove, and that I do not for one sec-
ond question Mr. Dove’s motives. But
the mistake made on November 19,
1999, if left uncorrected, threatens un-
speakably mnegative and long-lasting
consequences for the future of health
care in this nation.

The jurisdiction of the HELP Com-
mittee over the ‘‘Pain Relief Pro-
motion Act” is clear. The Senate Man-
ual describes the jurisdiction of this
committee as including ‘‘measures re-
lating to education, labor, health, and
public welfare’”. The Senate Manual
also describes the HELP Committee as
having jurisdiction over aging, bio-
medical research and development,
handicapped individuals, occupational
safety and health, and public health.

According to the Senate Manual, the
jurisdiction of the Judiciary Com-
mittee includes bankruptcy, mutiny,
espionage, counterfeiting, civil lib-
erties, constitutional amendments, fed-
eral courts and judges, government in-
formation, holidays and celebrations,
immigration and naturalization, inter-
state compacts generally, judicial pro-
ceedings, local courts in territories and
possessions, measures relating to
claims against the United States, na-
tional penitentiaries, patent office,
patents, copyrights trademarks, pro-
tection of trade and commerce against
unlawful restraints and monopolies, re-
vision and codification of the statutes
of the United States, and state and ter-
ritorial boundary lines.

The committee jurisdiction is not a
close call, in this case. As the Senate’s
leading expert on jurisdiction has now
demonstrated, this bill is fundamen-
tally an issue of medical practice,
which clearly is within the jurisdiction
of the HELP Committee.

Congress has heard conflicting mes-
sages from respected medical experts
on both sides of this debate about
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whether the ‘“‘Pain Relief Promotion
Act” may, in fact, have a chilling ef-
fect on physicians’ pain management,
thus actually increasing suffering at
the end of life. Under the legislation,
federal, state, and local law enforce-
ment could receive training to begin
scrutinizing physicians’ end-of-life
care. Many believe that the legislation
sends the wrong signal to physicians
and others caring for those who are
dying, noting the disparity between the
$56 million allotted for training in pal-
liative care and the $80 million poten-
tially available for law enforcement ac-
tivities.

In addition, there is considerable
concern that this legislation puts into
statute perceptions about pain medica-
tion that the scientific world has been
trying to change. Physicians often be-
lieve that the aggressive use of certain
pain medications, such as morphine,
will hasten death. Recent scientific
studies show this is not the case. Dr.
Kathleen M. Foley, Attending Neurolo-
gist in the Pain and Palliative Care
Service at Memorial Sloan-Kettering
Cancer Center and Professor of Neu-
rology, Neuroscience and Clinical
Pharmacology at the Cornell Univer-
sity, had this to say about the Nickles-
Hatch legislation, ‘“In short, the
underpinnings of this legislation are
not based on scientific evidence. It
would be unwise to institutionalize the
myth into law that pain medications
hasten death.”

Renowned medical ethicist, and Di-
rector of the Center for Bioethics at
the University of Pennsylvania, Arthur
L. Caplan, Ph.D., also appeared before
the Senate Judiciary Committee on
April 25, 2000. He testified that: ‘‘Doc-
tors and nurses may not always fully
understand what the law permits or
does not, but when the issue requires
an assessment of intent in an area as
fraught with nuances and pitfalls as
end of life care then I believe that this
legislation will scare many doctors and
nurses and administrators into inac-
tion in the face of pain.”

Dr. Scott Fishman, the Chief of the
Division of Pain Medicine and Asso-
ciate Professor of Anesthesiology at
the University of California Davis
School of Medicine wrote of the Hatch
substitute: It is ironic that the ‘Hatch
substitute’, which seeks to prevent
physician assisted suicide, will ulti-
mately impair one of the truly effec-
tive counters to physician assisted sui-
cide, which is swift and effective pain
medicine.”

Dr. Foley, who also assisted the In-
stitute of Medicine committee that
wrote the report ‘‘Approaching Death,”
further testified that, ‘“The Pain Relief
Promotion Act, by expanding the au-
thority of the Controlled Substances
Act, will disturb the balance that we
have worked so hard to create. Physi-
cian surveys by the New York State
Department of Health have shown that
a strict regulatory environment nega-
tively impacts physician prescribing
practices and leads them to inten-
tionally undertreat patients with pain
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because of concern of regulatory over-
sight.”

The New England Journal of Medi-
cine editorialized against these legisla-
tive approaches to overturning Or-
egon’s law out of concern for its im-
pacts on pain management nationwide,
saying: ‘“Many doctors are concerned
about the scrutiny they invite when
they prescribe or administer controlled
substances and they are hypersensitive
to ‘drug-seeking behavior’ in patients.
Patients, as well as doctors, often have
exaggerated fears of addiction and the
side effects of mnarcotics. Congress
could make this bad situation worse.”

It is worth noting that many people
and organizations with expertise in
pain management and palliative care
are both opposed to physician assisted
suicide and opposed to the Nickles-
Hatch bill. There are over thirty orga-
nizations representing doctors, phar-
macists, nurses, and patients who op-
pose the legislation, including: Amer-
ican Academy of Family Physicians;
American Academy of Hospice and Pal-
liative Medicine, American Academy of
Pharmaceutical Physicians; American
Geriatrics Society; American Nurses
Association; American Pain Founda-
tion; American Pharmaceutical Asso-
ciation; American Society for Action
on Pain; American Society of Health-
System Pharmacists; American Soci-
ety of Pain Management Nurses; Col-
lege on Problems of Drug Dependence;
Hospice and Palliative Nurses Associa-
tion; National Foundation for the
Treatment of Pain; Oncology Nursing
Society; Society of General Internal
Medicine; Triumph over Pain Founda-
tion; California Medical Association;
Massachusetts Medical Society; North
Carolina Medical Society; Oregon Med-
ical Association; Rhode Island Medical
Association; San Francisco Medical So-
ciety; Indiana State Hospice and Pal-
liative Care Association; Hospice Fed-
eration of Massachusetts; Kansas Asso-
ciation of Hospices; Maine Hospice
Council; Maine Consortium of Pallia-
tive Care and Hospice; Missouri Hos-
pice and Palliative Care Association;
New Hampshire State Hospice Organi-
zation; New Jersey Hospice and Pallia-
tive Care Organization; New York
State Hospice Organization; and, Or-
egon Hospice Association.

Physician-assisted suicide is not a
cry for help from people experiencing
the failure of patents, copyrights and
trademarks. Physician-assisted suicide
is a cry for help from people who, in
many cases, are experiencing a failure
in the health system. And those fail-
ures occur across our nation; not just
in Oregon. In one study reported in the
August 12, 1998, issue of JAMA, over 15
percent of oncologists admitted to par-
ticipating in physician-assisted suicide
or euthanasia. The February 1997 New
England Journal of Medicine published
a report finding that 53 percent of phy-
sicians in a large, San Francisco-based
AIDS treatment consortium admitted
assisting in a suicide at least once.
Personally, I am troubled and saddened
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that so many of our loved ones are so
dissatisfied with their end-of-life op-
tions that they seek physician-assisted
suicide, instead.

Whether or not this Congress decides
to overturn Oregon’s law, I believe it is
critical that whatever we do must re-
sult in a reduced demand for physician-
assisted suicide, not only in Oregon,
but across our nation. Many reputable
experts believe the ‘‘Pain Relief Pro-
motion Act” will cause physicians—far
beyond Oregon’s borders—to provide
less aggressive pain care to their suf-
fering and dying patients. If this oc-
curs, not only will millions of our el-
derly and dying constituents suffer
needlessly, we may unwittingly in-
crease the demand for suicide at the
end of life.

I urge my colleagues, regardless of
where they stand on the issue of Or-
egon’s law, to join with me in sup-
porting the restoration of the HELP
Committee’s jurisdiction. It would be
unconscionable for the Senate to fail to
correct an honest mistake that could
contribute to a devastatingly signifi-
cant change in health policy. With so
much at stake, shouldn’t we follow the
regular order of the Senate? Shouldn’t
we insist that the Senate’s best quali-
fied health policy experts fully con-
sider the complex policy implications
before taking such an extraordinary
risk for our constituents, our friends,
and our families?

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Pain Relief
Promotion Act of 2000"".

SEC. 2. FINDINGS.

Congress finds that—

(1) in the first decade of the new millen-
nium there should be a new emphasis on pain
management and palliative care;

(2) the use of certain narcotics and other
drugs or substances with a potential for
abuse is strictly regulated under the Con-
trolled Substances Act;

(3) the dispensing and distribution of cer-
tain controlled substances by properly reg-
istered practitioners for legitimate medical
purposes are permitted under the Controlled
Substances Act and implementing regula-
tions;

(4) the dispensing or distribution of certain
controlled substances for the purpose of re-
lieving pain and discomfort even if it in-
creases the risk of death is a legitimate med-
ical purpose and is permissible under the
Controlled Substances Act;

(5) inadequate treatment of pain, espe-
cially for chronic diseases and conditions, ir-
reversible diseases such as cancer, and end-
of-life care, is a serious public health prob-
lem affecting hundreds of thousands of pa-
tients every year; physicians should not
hesitate to dispense or distribute controlled
substances when medically indicated for
these conditions; and

(6) for the reasons set forth in section 101
of the Controlled Substances Act (21 U.S.C.
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801), the dispensing and distribution of con-

trolled substances for any purpose affect

interstate commerce.

TITLE I—PROMOTING PAIN MANAGEMENT

AND PALLIATIVE CARE

ACTIVITIES OF AGENCY FOR

HEALTHCARE RESEARCH AND QUAL-
ITY.

Part A of title IX of the Public Health
Service Act (42 U.S.C. 299 et seq.) is amended
by adding at the end the following:

“SEC. 903. PROGRAM FOR PAIN MANAGEMENT
AND PALLIATIVE CARE RESEARCH
AND QUALITY.

‘“‘(a) IN GENERAL.—Subject to subsections
(e) and (f) of section 902, the Director shall
carry out a program to accomplish the fol-
lowing:

‘(1) Promote and advance scientific under-
standing of pain management and palliative
care.

‘“(2) Collect and disseminate protocols and
evidence-based practices regarding pain
management and palliative care, with pri-
ority given to pain management for termi-
nally ill patients, and make such informa-
tion available to public and private health
care programs and providers, health profes-
sions schools, and hospices, and to the gen-
eral public.

‘“(b) DEFINITION.—In this section, the term
‘pain management and palliative care’
means—

‘(1) the active, total care of patients whose
disease or medical condition is not respon-
sive to curative treatment or whose prog-
nosis is limited due to progressive, far-ad-
vanced disease; and

‘“(2) the evaluation, diagnosis, treatment,
and management of primary and secondary
pain, whether acute, chronic, persistent, in-
tractable, or associated with the end of life;
the purpose of which is to diagnose and al-
leviate pain and other distressing signs and
symptoms and to enhance the quality of life,
not to hasten or postpone death.”.

SEC. 102. ACTIVITIES OF HEALTH RESOURCES
AND SERVICES ADMINISTRATION.

(a) IN GENERAL.—Part D of title VII of the
Public Health Service Act (42 U.S.C. 294 et
seq.) is amended—

(1) by redesignating sections 754 through
757 as sections 7565 through 758, respectively;
and

(2) by inserting after section 753 the fol-
lowing:

“SEC. 754. PROGRAM FOR EDUCATION AND
TRAINING IN PAIN MANAGEMENT
AND PALLIATIVE CARE.

‘“‘(a) IN GENERAL.—The Secretary, in con-
sultation with the Director of the Agency for
Healthcare Research and Quality, may award
grants, cooperative agreements, and con-
tracts to health professions schools, hos-
pices, and other public and private entities
for the development and implementation of
programs to provide education and training
to health care professionals in pain manage-
ment and palliative care.

‘““(b) PRIORITY.—In making awards under
subsection (a), the Secretary shall give pri-
ority to awards for the implementation of
programs under such subsection.

‘‘(c) CERTAIN ToPICS.—An award may be
made under subsection (a) only if the appli-
cant for the award agrees that the program
to be carried out with the award will include
information and education on—

‘(1) means for diagnosing and alleviating
pain and other distressing signs and symp-
toms of patients, especially terminally ill
patients, including the medically appro-
priate use of controlled substances;

‘(2) applicable laws on controlled sub-
stances, including laws permitting health
care professionals to dispense or administer
controlled substances as needed to relieve

SEC. 101.
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pain even in cases where such efforts may
unintentionally increase the risk of death;
and

““(3) recent findings, developments, and im-
provements in the provision of pain manage-
ment and palliative care.

‘‘(d) PROGRAM SITES.—Education and train-
ing under subsection (a) may be provided at
or through health professions schools, resi-
dency training programs and other graduate
programs in the health professions, entities
that provide continuing medical education,
hospices, and such other programs or sites as
the Secretary determines to be appropriate.

‘‘(e) EVALUATION OF PROGRAMS.—The Sec-
retary shall (directly or through grants or
contracts) provide for the evaluation of pro-
grams implemented under subsection (a) in
order to determine the effect of such pro-
grams on knowledge and practice regarding
pain management and palliative care.

‘“(f) PEER REVIEW GROUPS.—In carrying out
section 799(f) with respect to this section,
the Secretary shall ensure that the member-
ship of each peer review group involved in-
cludes individuals with expertise and experi-
ence in pain management and palliative care
for the population of patients whose needs
are to be served by the program.

‘‘(g) DEFINITION.—In this section, the term
‘pain management and palliative care’
means—

‘(1) the active, total care of patients whose
disease or medical condition is not respon-
sive to curative treatment or whose prog-
nosis is limited due to progressive, far-ad-
vanced disease; and

‘(2) the evaluation, diagnosis, treatment,
and management of primary and secondary
pain, whether acute, chronic, persistent, in-
tractable, or associated with the end of life;
the purpose of which is to diagnose and al-
leviate pain and other distressing signs and
symptoms and to enhance the quality of life,
not to hasten or postpone death.”’.

(b) AUTHORIZATION OF APPROPRIATIONS; AL-
LOCATION.—

(1) IN GENERAL.—Section 758 of the Public
Health Service Act (as redesignated by sub-
section (a)(1) of this section) is amended, in
subsection (b)(1)(C), by striking ‘‘sections
753, 754, and 755’ and inserting ‘‘sections 753,
754, 755, and 756”’.

(2) AMOUNT.—With respect to section 7568 of
the Public Health Service Act (as redesig-
nated by subsection (a)(1) of this section),
the dollar amount specified in subsection
(b)(1)(C) of such section is deemed to be in-
creased by $5,000,000.

SEC. 103. DECADE OF PAIN CONTROL AND RE-
SEARCH.

The calendar decade beginning January 1,
2001, is designated as the ‘‘Decade of Pain
Control and Research’.

SEC. 104. EFFECTIVE DATE.

The amendments made by this title shall
take effect on the date of enactment of this
Act.

TITLE II—-USE OF CONTROLLED SUB-
STANCES CONSISTENT WITH THE CON-
TROLLED SUBSTANCES ACT

SEC. 201. REINFORCING EXISTING STANDARD

FOR LEGITIMATE USE OF CON-
TROLLED SUBSTANCES.

(a) IN GENERAL.—Section 303 of the Con-
trolled Substances Act (21 U.S.C. 823) is
amended by adding at the end the following:

“(i)(1) For purposes of this Act and any
regulations to implement this Act, alle-
viating pain or discomfort in the usual
course of professional practice is a legiti-
mate medical purpose for the dispensing, dis-
tributing, or administering of a controlled
substance that is consistent with public
health and safety, even if the use of such a
substance may increase the risk of death.
Nothing in this section authorizes inten-
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tionally dispensing, distributing, or admin-
istering a controlled substance for the pur-
pose of causing death or assisting another
person in causing death.

‘“(2)(A) Notwithstanding any other provi-
sion of this Act, in determining whether a
registration is consistent with the public in-
terest under this Act, the Attorney General
shall give no force and effect to State law
authorizing or permitting assisted suicide or
euthanasia.

“(B) Paragraph (2) applies only to conduct
occurring after the date of enactment of this
subsection.

‘“(3) Nothing in this subsection shall be
construed to alter the roles of the Federal
and State governments in regulating the
practice of medicine. Regardless of whether
the Attorney General determines pursuant
to this section that the registration of a
practitioner is inconsistent with the public
interest, it remains solely within the discre-
tion of State authorities to determine
whether action should be taken with respect
to the State professional license of the prac-
titioner or State prescribing privileges.

“(4) Nothing in the Pain Relief Promotion
Act of 2000 (including the amendments made
by such Act) shall be construed—

‘“(A) to modify the Federal requirements
that a controlled substance be dispensed
only for a legitimate medical purpose pursu-
ant to paragraph (1); or

‘(B) to provide the Attorney General with
the authority to issue national standards for
pain management and palliative care clinical
practice, research, or quality;
except that the Attorney General may take
such other actions as may be necessary to
enforce this Act.”.

(b) PAIN RELIEF.—Section 304(c) of the Con-
trolled Substances Act (21 U.S.C. 824(c)) is
amended—

(1) by striking ‘‘(c) Before’” and inserting
the following:

‘“(c) PROCEDURES.—

‘“(1) ORDER TO SHOW CAUSE.—Before’’; and

(2) by adding at the end the following:

‘“(2) BURDEN OF PROOF.—At any proceeding
under paragraph (1), where the order to show
cause is based on the alleged intentions of
the applicant or registrant to cause or assist
in causing death, and the practitioner claims
a defense under paragraph (1) of section
303(i), the Attorney General shall have the
burden of proving, by clear and convincing
evidence, that the practitioner’s intent was
to dispense, distribute, or administer a con-
trolled substance for the purpose of causing
death or assisting another person in causing
death. In meeting such burden, it shall not
be sufficient to prove that the applicant or
registrant knew that the use of controlled
substance may increase the risk of death.”’.
SEC. 202. EDUCATION AND TRAINING PROGRAMS.

Section 502(a) of the Controlled Substances
Act (21 U.S.C. 872(a)) is amended—

(1) by striking ‘‘and” at the end of para-
graph (5);

(2) by striking the period at the end of
paragraph (6) and inserting ‘‘; and’’; and

(3) by adding at the end the following:

‘“(7T) educational and training programs for

Federal, State, and local personnel, incor-
porating recommendations, subject to the
provisions of subsections (e) and (f) of sec-
tion 902 of the Public Health Service Act, by
the Secretary of Health and Human Services,
on the means by which investigation and en-
forcement actions by law enforcement per-
sonnel may better accommodate the nec-
essary and legitimate use of controlled sub-
stances in pain management and palliative
care.
Nothing in this subsection shall be construed
to alter the roles of the Federal and State
governments in regulating the practice of
medicine.”.

S4313

SEC. 203. FUNDING AUTHORITY.

Notwithstanding any other provision of
law, the operation of the diversion control
fee account program of the Drug Enforce-
ment Administration shall be construed to
include carrying out section 303(i) of the
Controlled Substances Act (21 U.S.C. 823(i)),
as added by this Act, and subsections (a)(4)
and (c)(2) of section 304 of the Controlled
Substances Act (21 U.S.C. 824), as amended
by this Act.
SEC. 204. EFFECTIVE DATE.

The amendments made by this title shall
take effect on the date of enactment of this
Act.e

By Mr. GRASSLEY (for himself
and Mr. ROTH):

S. 2608. A bill to amend the Internal
Revenue Code of 1986 to provide for the
treatment of certain expenses of rural
letter carriers; to the Committee on
Finance.

LEGISLATION REGARDING THE TAXATION OF

RURAL LETTER CARRIERS

e Mr. GRASSLEY. Mr. President, the
U.S. Postal Service provides a vital and
important communication link for the
Nation and the citizens of my state of
Iowa. Rural Letter Carriers play a spe-
cial role and have a proud history as an
important link in assuring the delivery
of our mail. Rural Carriers first deliv-
ered the mail with their own horses
and buggies, later with their own mo-
torcycles, and now in their own vehi-
cles. They are responsible for mainte-
nance and operation of their vehicles in
all types of weather and road condi-
tions. In the winter, snow and ice is
their enemy, while in the spring, the
melting snow and ice causes potholes
and washboard roads. In spite of these
quite adverse conditions, rural letter
carriers daily drive over 3 million
miles and serve 24 million American
families on over 66,000 routes.

Although the mission of rural car-
riers has not changed since the horse
and buggy days, the amount of mail
they deliver has, as the Nation’s mail
volume has continued to increase
throughout the years, the Postal Serv-
ice is now delivering more than 200 bil-
lion pieces of mail a year. The average
carrier delivers about 2,300 pieces of
mail a day to about 500 addresses. Most
recently, e-commerce has changed the
type of mail rural carriers deliver. This
fact was confirmed in a recent GAO
study entitled ‘““U.S. Postal Service:
Challenges to Sustaining Performance
Improvements Remain Formidable on
the Brink of the 21st Century,” dated
October 21, 1999. As this report ex-
plains, the Postal Service expects de-
clines in its core business, which is es-
sentially letter mail, in the coming
years. The growth of e-mail on the
Internet, electronic communications,
and electronic commerce has the po-
tential to substantially affect the Post-
al Service’s mail volume. First-Class
mail has always been the bread and
butter of the Postal Service’s revenue,
but the amount of revenue from First-
Class letters will decline in the next
few years. However, e-commerce is pro-
viding the Postal Service with another
opportunity to increase another part of
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its business. That’s because what indi-
viduals and companies order over the
Internet must be delivered, sometimes
by the Postal Service and often by
rural carriers. Currently, the Postal
Service has about 33% percent of the
parcel business. Carriers are now deliv-
ering larger volumes of business mail,
parcels, and priority mail packages.
But, more parcel business will mean
more cargo capacity will be necessary
in postal delivery vehicles, especially
in those owned and operated by rural
letter carriers.

When delivering greeting cards or
bills, or packages ordered over the
Internet, Rural Letter Carriers use ve-
hicles they currently purchase, operate
and maintain. In exchange, they re-
ceive a reimbursement from the Postal
Service. This reimbursement is called
an Equipment Maintenance Allowance
(EMA). Congress recognizes that pro-
viding a personal vehicle to deliver the
U.S. Mail is not typical vehicle use. So,
when a rural carrier is ready to sell
such a vehicle, it’s going to have little
trade-in value because of the typically
high mileage, extraordinary wear and
tear, and the fact that it is probably
right-hand drive. Therefore, Congress
intended to exempt the EMA allowance
from taxation in 1988 through a specific
provision for rural mail carriers in the
Technical and Miscellaneous Revenue
Act of 1988. That provision allowed an
employee of the U.S. Postal Service
who was involved in the collection and
delivery of mail on a rural route, to
compute their business use mileage de-
duction as 150% percent of the standard
mileage rate for all business use mile-
age. As an alternative, rural carrier
taxpayers could elect to utilize the ac-
tual expense method (business portion
of actual operation and maintenance of
the vehicle, plus depreciation). If EMA
exceeded the allowable vehicle expense
deductions, the excess was subject to
tax. If EMA fell short of the allowable
vehicle expenses, a deduction was al-
lowed only to the extent that the sum
of the shortfall and all other miscella-
neous itemized deductions exceeded
two percent of the taxpayer’s adjusted
gross income.

The Taxpayers Relief Act of 1997 fur-
ther simplified the tax returns of rural
letter carriers. This act permits the
EMA income and expenses ‘‘to wash,”
so that neither income nor expenses
would have to be reported on a rural
letter carrier’s return. That simplified
taxes for approximately 120,000 tax-
payers, but the provision eliminated
the option of filing the actual expense
method for employee business vehicle
expenses.

The lack of this option, combined
with the dramatic changes the Internet
has and will have on the mail, specifi-
cally on rural carriers and their vehi-
cles, is a problem I believe Congress
can and must address.

The mail mix is changing and already
Postal Service management has, under-
standably, encouraged rural carriers to
purchase larger right-hand drive vehi-
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cles, such as Sports Utility Vehicles
(SUVs), to handle the increase in par-
cel loads. Large SUVs are much more
expensive than traditional vehicles, so
without the ability to use the actual
expense method and depreciation, rural
carriers must use their salaries to
cover vehicle expenses. Additionally,
the Postal Service has placed 11,000
postal vehicles on rural routes, which
means those carriers receive no EMA.

These developments have created a
situation that is contrary to the his-
torical congressional intent of using
reimbursement to fund the government
service of delivering mail, and also has
created an inequitable tax situation for
rural carriers. If actual business ex-
penses exceed the EMA, a deduction for
those expenses should be allowed. To
correct this inequity, I am introducing
a bill today, along with Senator ROTH,
that would reinstate the ability of a
rural letter carrier to choose between
using the actual expense method for
computing the deduction allowable for
business use of a vehicle, or using the
current practice of deducting the reim-
bursed EMA expenses.

Rural carriers perform a necessary
and valuable service and face many
changes and challenges in this new
Internet era. Let us make sure that
these public servants receive fair and
equitable tax treatment as they per-
form their essential role in fulfilling
the Postal Service’s mandate of bind-
ing the Nation together.

I urge my colleagues to join Senator
ROTH and myself in supporting this leg-
islation.e

By Mr. CRAIG (for himself and
Mr. CRAPO):

S. 2609. A bill to amend the Pittman-
Robertson Wildlife Restoration Act and
the Dingell-Johnson Sport Fish Res-
toration Act to enhance the funds
available for grants to States for fish
and wildlife conservation projects, and
to increase opportunities for rec-
reational hunting, bow hunting, trap-
ping, archery, and fishing, by elimi-
nating chances for waste, fraud, abuse,
maladministration, and unauthorized
expenditures for administration and
implementation of those acts, and for
other purposes; to the Committee on
Environment and Public Works.

THE WILDLIFE AND SPORT FISH RESTORATION

PROGRAMS IMPROVEMENT ACT OF 2000
e Mr. CRAIG. Mr. President, I rise
today to introduce legislation along
with my colleague from Idaho, Senator
CRAPO, that will eliminate government
waste, conserve wildlife, and provide
hunter safety opportunities.

We are all familiar with the Pittman-
Robertson and Dingell-Johnson funds
which impose an excise tax on fire-
arms, archery equipment, and fishing
equipment to conserve wildlife and pro-
vide funds to states for hunter safety
programs. These funds were created
decades ago with the support of both
the sportsmen who pay the tax and the
states who administer the projects.

The federal government collects the
tax, which amounts to around half-a-

May 23, 2000

billion dollars a year, and is authorized
to withhold a percentage of the funds
for administration of the program.
This is how it should be. However,
thanks to the thorough oversight of
the program by Mr. YOUNG of Alaska,
Chairman of the House Committee on
Resources, it was uncovered that the
U.S. Fish and Wildlife Service, the
agency charged with administering the
program, abused the vagueness of the
law in exactly what constituted an ad-
ministrative expense.

Under current law, the Service is au-
thorized to withhold approximately $32
million a year to administer the pro-
gram and, quite frankly, the law leaves
it up to the Service as to what is an ap-
propriate administrative expense. Mr.
YouNG discovered that the Service was
spending this money on expenses that
were outside the spirit of the law.
These tax dollars paid by hunters and
fishermen were being used for every-
thing from foreign travel to grants to
anti-hunting groups to endangered spe-
cies programs that work against the
interests of hunters. In addition, they
created unauthorized grant programs,
some of which have merit and are au-
thorized in our bill, but all of which
were created outside of the law.

Mr. President, I am not going to re-
hash all of the hearings that were held
in the House on this issue. What I will
say is that it was an embarrassment to
the U.S. Fish and Wildlife Service, and,
not until all but two members of the
House supported legislation to fix the
problems did the Service begin cooper-
ating with Congress and admitting
there were actions at the Service which
they are not proud of.

In response to the waste, fraud, and
abuse uncovered by his Committee, Mr.
YOUNG introduced legislation to fix the
problems. His legislation caps the ad-
ministrative expenses at around half of
the currently authorized level, sets in
stone what is an authorized adminis-
trative expense, provides some specific
money for hunter safety, authorizes a
multi-state grant program, and creates
a position of Assistant Director for
Wildlife and Sport Fish Restoration
Programs. His bill, H.R. 3671, passed
the House on April 5th with an over-
whelming vote of 423-2.

Mr. President, Senator CRAPO and I
have taken the lead of the House by
using their bill as a model and simply
strengthened it for the sportsmen who
pay the excise tax. By providing more
money, $15 million per year, for hunter
safety programs and providing a total
of $7 million per year, $2 million more
than the House, for the Multi-State
Conservation Grant Program, this bill
ensures that the money that sportsmen
pay for wildlife conservation and hun-
ter safety is actually used for those
purposes.

Mr. President, this is a win-win for
everyone—for wildlife and for tax pay-
ers—and I urge my colleagues to sup-
port it and work for its quick enact-
ment.e

Mr. CRAPO. Mr. President, I rise
today to introduce the Wildlife and
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Sport Fish Restoration Programs Im-
provement Act of 2000 with my col-
league, Senator LARRY CRAIG, to bring
accountability back to the U.S. Fish
and Wildlife Service’s administration
of the Pittman-Robertson Wildlife Res-
toration Act and the Dingell-Johnson
Sportfish Restoration Act. For years,
the Fish and Wildlife Service has ap-
parently misused millions of dollars
from these accounts, betraying the
trust of America’s sportsman.

Congressional investigations and a
General Accounting Office audit of the
U.S. Fish and Wildlife Service have re-
vealed that, contrary to existing law,
money has been routinely diverted to
administrative slush funds, withheld
from states, and generally misused for
purposes unrelated to either
sportfishing or wildlife conservation.
In addition, the GAO called the Divi-
sion of Federal Aid, ‘‘if not the worst,
one of the worst-managed programs we
have encountered.” As an avid out-
doorsman, I am particularly disturbed
by this abuse.

Since 1937, sportsman have willingly
paid an excise tax on hunting, and
later fishing, equipment. These hunt-
ers, shooters, and anglers paid this tax
with the understanding that the money
would be used for state fish and wildlife
conservation programs. This partner-
ship has been instrumental in pro-
viding generations of Americans a
quality recreational experience.
Through the years, it has been an expe-
rience that I have enjoyed with both
my parents and my children.

The Federal Aid in Wildlife Restora-
tion Program, commonly known as the
Pittman-Robertson Act, provides fund-
ing for wildlife habitat restoration and
improvement, wildlife management re-
search, hunter education, and public
target ranges. Funds for the Pittman-
Robertson Act are derived from an 11
percent excise tax on sporting arms,
ammunition, and archery equipment,
and a 10 percent tax on handguns.

The Federal Aid in Sport Fish Res-
toration Program, often referred to as
the Dingell-Johnson and Wallop-
Breaux Acts, is funded through a 10
percent excise tax on fishing equip-
ment and a 3 percent tax on electric
trolling motors, sonor fish finders,
taxes on motorboat fuels, and import
duties on fishing and pleasure boats.
Through the cost reimbursement pro-
gram, states use these funds to en-
hance sport fishing. These enhance-
ments come through fish stocking, ac-
quisition and improvement of habitat
educational programs, and develop-
ment of recreational facilities that di-
rectly support sport fishing, such as
boat ramps and fishing piers.

Under the law, revenue from these
taxes are expected to be returned to
state and local fish and game organiza-
tions for programs to manage and en-
hance sport fish and game species. The
Fish and Wildlife Service is supposed
to deduct only the cost of admin-
istering the programs, up to 8 percent
of Pittman-Robertson revenues and 6
percent of Dingell-Johnson funds.
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Unfortunatly, these funds have been
misdirected and misused by the Fish
and Wildlife Service. Through their in-
vestment in the Federal Aid program,
America’s hunters and fisherman have
proved themselves to be our nation’s
true conservationists. Through its mis-
use of these funds, the Fish and Wild-
life Service has proven itself to be a
negligent steward of the public trust.

The Wildlife and Sport Fish Restora-
tion Programs Improvement Act,
would restore accountability to the ad-
ministration of Federal Aid funds. By
limiting the amount of revenue that
may be used on administration, and
the accounts that these funds may be
used for, this bill will reign in the op-
portunities for misuse by the Fish and
Wildlife Service. Our legislation will
also make legal a multi-state conserva-
tion grant program to allow stream-
lined funding for projects that involve
multiple states. Additionally, the bill
will increase funding for firearm and
bow hunter safety programs.

This bill seeks to re-establish a trust
between the hunters and anglers who
pay the excise taxes and the federal
government. It is an opportunity to re-
pair a system that has been lauded as
one of the nation’s most successful
conservation efforts. I hope my col-
leagues will join with us in a bipartisan
effort to restore accountability and re-
sponsibility to the Federal Aid pro-
grams and the Fish and Wildlife Serv-
ice.

By Mr. HARKIN (for himself, Mr.
THOMAS, Mr. CRAIG, and Mr.
FEINGOLD):

S. 2610. A bill to amend title XVIII of
the Social Security Act to improve the
provision of items and services pro-
vided to Medicare beneficiaries resid-
ing in rural areas; to the Committee on
Finance.

THE MEDICARE FAIRNESS IN REIMBURSEMENT

ACT OF 2000

e Mr. HARKIN. Mr. President, I am
pleased to be joined today by my col-
leagues, Senator THOMAS, Senator
CRAIG and Senator FEINGOLD, to intro-
duce the ‘‘Medicare Fairness in Reim-
bursement Act of 2000.”” This legisla-
tion addresses the terrible unfairness
that exists today in Medicare payment
policy.

According to the latest Medicare fig-
ures, Medicare payments per bene-
ficiary by state of residence ranged
from slightly more than $3000 to well in
excess of $6500. For example, in Iowa,
the average Medicare payment was
$34566, nearly a third less than the na-
tional average of $5,034. In Wyoming
the situation is worse, with an average
payment of approximately $3200.

This payment inequity is unfair to
seniors in Iowa and Wyoming, and it is
unfair to rural beneficiaries every-
where. The citizens of my home state
pay the same Medicare payroll taxes
required of every American taxpayer.
Yet they get dramatically less in re-
turn.

Ironically, rural citizens are not pe-
nalized by the Medicare program be-
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cause they practice inefficient, high
cost medicine. The opposite is true.
The low payment rates received in
rural areas are in large part a result of
their historic conservative practice of
health care. In the early 1980’s rural
states’ lower-than-average costs were
used to justify lower payment rates,
and Medicare’s payment policies since
that time have only widened the gap
between low- and high-cost states.

Mr. President, late last year I wrote
to the Health Care Financing Adminis-
tration (HCFA) and I asked them a
simple question. I asked their actuaries
to estimate for me the impact on Medi-
care’s Trust Funds, which at that time
were scheduled to go bankrupt in 2015,
if average Medicare payments to all
states were the same as Iowa’s.

I’'ve always thought Iowa’s reim-
bursement level was low. But HCFA’s
answer suprised even me. The actuaries
found that if all states were reimbursed
at the same rate as Iowa, Medicare
would be solvent for at least 75 years,
60 years beyond their projections.

I'm not suggesting that all states
should be brought down to Iowa’s level.
But there is no question that the long-
term solvency of the Medicare program
is of serious national concern. And as
Congress considers ways to strengthen
and modernize the Medicare program,
the issue of unfair payment rates needs
to be on the table.

The bill we are introducing today,
the ‘“Medicare Fairness in Reimburse-
ment Act of 2000’ sends a clear signal.
These historic wrongs must be righted.
Before any Medicare reform bill passes
Congress, I intend to make sure that
rural beneficiaries are guaranteed ac-
cess to the same quality health care
services of their urban counterparts.

Mr. President, our legislation does
the following:

Requires HCFA to improve the fair-
ness of payments under the original
Medicare fee-for-services system by ad-
justing payments for items and serv-
ices so that no state is greater than
105% above the national average, and
no state is below 95% of the national
average. An estimated 30 states would
benefit under these adjustments, based
on 1998 data from the Ways and Means
Green Book.

Requires improvements in the collec-
tion and use of hospital wage data by
occupational category. Experts agree
the current system of collecting hos-
pital data ‘‘lowballs’’ the payment re-
ceived by rural hospitals. Large urban
hospitals are overcompensated today
because they have a much higher num-
ber of highly-paid specialists and sub-
specialists on their staff, while small
rural hospitals tend to have more gen-
eralists, who aren’t as highly paid.

Ensures that beneficiaries are held
harmless in both payments and serv-
ices.

Ensures budget neutrality.

Automatically results in adjustment
of Medicare managed care payments to
reflect increased equity between rural
and urban areas.
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This legislation simply ensures basic
fairness in our Medicare payment pol-
icy. I urge my Senate colleagues, no
matter what state you’re from, to con-
sider our bill and join us in supporting
this common sense Medicare reform.
Thank you.

Mr. President, I ask unanimous con-
sent that the text of our bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2610

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Medicare
Fairness in Reimbursement Act of 2000".

SEC. 2. IMPROVING FAIRNESS OF PAYMENTS
UNDER THE MEDICARE FEE-FOR-
SERVICE PROGRAM.

(a) Title XVIII of the Social Security Act
(42 U.S.C. 1395 et seq.) is amended by adding
at the end the following new sections:
“IMPROVING FAIRNESS OF PAYMENTS UNDER

THE ORIGINAL MEDICARE FEE-FOR-SERVICE

PROGRAM

“SEC. 1897. (a) ESTABLISHMENT OF SYS-
TEM.—Notwithstanding any other provision
of law, the Secretary shall establish a sys-
tem for making adjustments to the amount
of payment made to entities and individuals
for items and services provided under the
original medicare fee-for-service program
under parts A and B.

*“(b) SYSTEM REQUIREMENTS.—

‘(1) ADJUSTMENTS.—Under the system de-
scribed in subsection (a), the Secretary (be-
ginning in 2001) shall make the following ad-
justments:

““(A) CERTAIN STATES ABOVE NATIONAL AV-
ERAGE.—If a State average per beneficiary
amount for a year is greater than 105 percent
(or 110 percent in the case of the determina-
tion made in 2000) of the national average
per beneficiary amount for such year, then
the Secretary shall reduce the amount of ap-
plicable payments in such a manner as will
result (as estimated by the Secretary) in the
State average per beneficiary amount for the
subsequent year being at 105 percent (or 110
percent in the case of payments made in
2001) of the national average per beneficiary
amount for such subsequent year.

“(B) CERTAIN STATES BELOW NATIONAL AV-
ERAGE.—If a State average per beneficiary
amount for a year is less than 95 percent (or
90 percent in the case of the determination
made in 2000) of the national average per
beneficiary amount for such year, then the
Secretary shall increase the amount of appli-
cable payments in such a manner as will re-
sult (as estimated by the Secretary) in the
State average per beneficiary amount for the
subsequent year being at 95 percent (or 90
percent in the case of payments made in
2001) of the national average per beneficiary
amount for such subsequent year.

*“(2) DETERMINATION OF AVERAGES.—

““(A) STATE AVERAGE PER BENEFICIARY
AMOUNT.—Each year (beginning in 2000), the
Secretary shall determine a State average
per beneficiary amount for each State which
shall be equal to the Secretary’s estimate of
the average amount of expenditures under
the original medicare fee-for-service pro-
gram under parts A and B for the year for a
beneficiary enrolled under such parts that
resides in the State

‘(B) NATIONAL AVERAGE PER BENEFICIARY
AMOUNT.—Each year (beginning in 2000), the
Secretary shall determine the national aver-
age per beneficiary amount which shall be
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equal to the average of the State average per
beneficiary amounts determined under sub-
paragraph (B) for the year.

‘“(3) DEFINITIONS.—In this section:

““(A) APPLICABLE PAYMENTS.—The term ‘ap-
plicable payments’ means payments made to
entities and individuals for items and serv-
ices provided under the original medicare
fee-for-service program under parts A and B
to beneficiaries enrolled under such parts
that reside in the State.

‘(B) STATE.—The term ‘State’ has the
meaning given such term in section 210(h).

‘‘(c) BENEFICIARIES HELD HARMLESS.—The
provisions of this section shall not effect—

‘(1) the entitlement to items and services
of a beneficiary under this title, including
the scope of such items and services; or

‘(2) any liability of the beneficiary with
respect to such items and services.

“(d) REGULATIONS.—

‘(1) IN GENERAL.—The Secretary, in con-
sultation with the Medicare Payment Advi-
sory Commission, shall promulgate regula-
tions to carry out this section.

“(2) PROTECTING RURAL COMMUNITIES.—In
promulgating the regulations pursuant to
paragraph (1), the Secretary shall give spe-
cial consideration to rural areas.

‘‘(e) BUDGET NEUTRALITY.—The Secretary
shall ensure that the provisions contained in
this section do not cause the estimated
amount of expenditures under this title for a
year to increase or decrease from the esti-
mated amount of expenditures under this
title that would have been made in such year
if this section had not been enacted.

“IMPROVEMENTS IN COLLECTION AND USE OF

HOSPITAL WAGE DATA

‘“SEC. 1898. (a) COLLECTION OF DATA.—

‘(1) IN GENERAL.—The Secretary shall es-
tablish procedures for improving the meth-
ods used by the Secretary to collect data on
employee compensation and paid hours of
employment for hospital employees by occu-
pational category.

‘“(2) TIMEFRAME.—The Secretary shall im-
plement the procedures described in para-
graph (1) by not later than 180 days after the
date of enactment of the Rural Health Pro-
tection and Improvement Act of 2000.

“(b) ADJUSTMENT TO HOSPITAL WAGE
LEVEL.—By not later than 1 year after the
date of enactment of the Rural Health Pro-
tection and Improvement Act of 2000, the
Secretary shall make necessary revisions to
the methods used to adjust payments to hos-
pitals for different area wage levels under
section 1886(d)(3)(E) to ensure that such
methods take into account the data de-
scribed in subsection (a)(1).

‘‘(c) LIMITATION.—To the extent possible, in
making the revisions described in subsection
(b), the Secretary shall ensure that current
rules regarding which hospital employees are
included in, or excluded from, the determina-
tion of the hospital wage levels are not ef-
fected by such revisions.

“(d) BUDGET NEUTRALITY.—The Secretary
shall ensure that any revisions made under
subsection (b) do not cause the estimated
amount of expenditures under this title for a
year to increase or decrease from the esti-
mated amount of expenditures under this
title that would have been made in such year
if the Secretary had not made such revi-
sions.”.e
e Mr. THOMAS. Mr. President, I rise
today to join my colleagues in intro-
ducing the ‘‘Medicare Fairness in Re-
imbursement Act of 2000,”” which spe-
cifically addresses the current pay-
ment inequities of the Medicare pro-
gram. 1 am pleased to have worked
with Mr. HARKIN, Mr. CRAIG, and Mr.
FEINGOLD in crafting this bill for rural
Medicare beneficiaries.
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This bill directs the Secretary of the
Department of Health and Human
Services to establish a payment system
for Medicare’s Part A and B fee-for-
service programs that guarantees each
state’s average per beneficiary amount
is within 95 percent and 105 percent of
the national average. The reason for
this seemingly drastic action is be-
cause the current payment disparities
between states is unacceptable. Ac-
cording to 1998 data, Wyoming’s per
beneficiary spending is 36 percent
below the national average of $5,000
while some other states receive almost
36 percent above the national average.

Mr. President, I understand that
there are some legitimate cost dif-
ferences among states in providing
health care services to our seniors, but
I do not believe there is justification
for an inequity of this size. Seniors in
Wyoming and other rural states have
paid the same Medicare tax over the
years as beneficiaries residing in urban
states. However, the current Medicare
payment system does not reflect the
equal contributions made by all sen-
iors.

The other section of this legislation
requires the Secretary to make adjust-
ments to the hospital wage index under
the prospective payment system after
developing and implementing improved
methods for collecting the necessary
hospital employee data.

I believe this legislation is an impor-
tant piece of the overall Medicare re-
form puzzle. I feel strongly that any
final legislation approved by the Sen-
ate to ensure Medicare is financially
stable for current and future genera-
tions must also ensure all beneficiaries
are treated fairly and equitably. Mr.
President, the current system is not
only far from long-term solvency, it is
far from fair, especially to seniors liv-
ing in rural states such as Wyoming.’’e®

By Mr. LEVIN:

S. 2611. A bill to provide trade adjust-
ment assistance for certain workers; to
the Committee on Finance.

TRADE ADJUSTMENT ASSISTANCE LEGISLATION

e Mr. LEVIN. Mr. President, I rise
today to introduce a bill that will close
a loop hole in the Trade Adjustment
Assistance program for employees of
the Copper Range Company, formerly
the White Pine Company, a copper
mine in White Pine, Michigan. My leg-
islation will extend TAA benefits to
those employees who were responsible
for performing the environmental re-
mediation that was required to close
the facility.

My legislation is needed because
these employees were unfairly excluded
from the TAA certification that ap-
plied to other workers at the facility
simply because the service they pro-
vide, environmental remediation, does
not technically support the production
of the article that the mine produced:
copper. My legislation simply extends
TAA coverage to those few workers
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who remained at the facility with re-
sponsibility for the environmental re-
mediation necessary to close the facil-
ity.

The Copper Range Company received
NAFTA-TAA certification in 1995 when
it began closing down. The company
was still in the process of closing down
in 1997 and received re-certification at
that time. As of the end of 1999, there
were still workers at the plant engaged
in the final stages of closing down.
Their work consisted of environmental
remediation. When the plant applied
for re-certification in September for
purposes of covering these workers, the
Department of Labor (DoL) denied the
request because DoL said that the re-
maining workers were not performing a
job ending because of transplant to an-
other NAFTA country; they were per-
forming environmental remediation,
not production of copper.

Mr. President, this is an unfair
catch-22 situation that must be rec-
tified legislatively. The legislation I
am introducing today would provide
those few employees involved in the
final stages of closing down the mine
with the same TAA benefits their co-
workers received. The total number of
workers at issue is small and my legis-
lative fix is straightforward. I hope
this legislation can be adopted quickly
so that these Michigan workers who
have fallen through the cracks can ac-
cess the TAA benefits they rightfully
deserve.

I ask unanimous consent that the bill
be printed in its entirety in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2611

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. TRADE ADJUSTMENT ASSISTANCE.

(a) CERTIFICATION OF ELIGIBILITY FOR
WORKERS REQUIRED FOR CLOSURE OF FACIL-
ITY.—

(1) IN GENERAL.—Notwithstanding any
other provision of law or any decision by the
Secretary of Labor denying certification or
eligibility for certification for adjustment
assistance under title II of the Trade Act of
1974, a qualified worker described in para-
graph (2) shall be certified by the Secretary
as eligible to apply for adjustment assist-
ance under such title II.

(2) QUALIFIED WORKER.—For purposes of
this subsection, a ‘‘qualified worker’ means
a worker who—

(A) was determined to be covered under
Trade Adjustment Assistance Certification
TA-W-31,402; and

(B) was necessary for the environmental
remediation or closure of a copper mining fa-
cility.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of enactment of this Act.e

By Mr. GRAHAM (for himself,
Mr. GRASSLEY, Mr. THOMAS, Mr.
BIDEN, and Mr. BAYH):

S. 2612. A bill to combat Ecstasy traf-
ficking, distribution, and abuse in the
United States, and for other purposes;
to the Committee on the Judiciary.
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THE ECSTASY ANTI-PROLIFERATION ACT OF 2000

e Mr. GRAHAM. Mr. President, I rise
today, along with my colleagues, to in-
troduce the Ecstasy Anti-Proliferation
Act of 2000—legislation to combat the
recent rise in trafficking, distribution
and abuse of MDMA, a drug commonly
known as Ecstasy.

The Office of National Drug Control
Policy’s Year 2000 Annual Report on
the National Drug Control Strategy
clearly states that the use of Ecstasy is
on the rise in the United States, par-
ticularly among teenagers and young
professionals. My state of Florida has
been particularly hard hit by this
plague. Ecstasy is customarily sold and
consumed at ‘‘raves,” which are semi-
clandestine, all-night parties and con-
certs. Young Americans are lulled into
a belief that Ecstasy, and other de-
signer drugs are ‘‘safe’” ways to get
high, escape reality, and enhance inti-
macy in personal relationships. The
drug traffickers make their living off
of perpetuating and exploiting this
myth.

Mr. President, I want to be perfectly
clear in stating that Ecstasy is an ex-
tremely dangerous drug. In my state
alone, 189 deaths have been attributed
to the use of club drugs in the last
three years. In 33 of those deaths, Ec-
stasy was the most prevalent drug, of
several, in the individual’s system.
Seven deaths were caused by KEcstasy
alone. In the first four months of this
year there have already been six deaths
directly attributed to Ecstasy. This
drug is a definite killer.

Numerous data also reflect the in-
creasing availability of Ecstasy in met-
ropolitan centers and suburban com-
munities. In a speech to the Federal
Law Enforcement Foundation earlier
this year, Customs Commissioner Ray-
mond Kelly stated that in the first few
months of fiscal year 2000, the Customs
Service had already seized over four
million Ecstasy tablets. He estimates
that the number will grow to at least
eight million tablets by the end of the
year which represents a substantial in-
crease from the 500,000 tablets seized in
fiscal year 1997.

The lucrative nature of Ecstasy en-
courages its importation. Production
costs are as low as two to twenty-five
cents per dose while retail prices in the
U.S. range from twenty dollars to
forty-five dollars per dose. Manufac-
tured mostly in Europe—in nations
such as The Netherlands, Belgium, and
Spain where pill presses are not con-
trolled as they are in the U.S.—Ecstasy
has erased all of the old routes law en-
forcement has mapped out for the
smuggling of traditional drugs.

Under current federal sentencing
guidelines, one gram of Hcstasy is
equivalent to only 35 grams of mari-
juana. In contrast, one gram of meth-
amphetamine is equivalent to two kilo-
grams of marijuana. This results in rel-
atively short periods of incarceration
for individuals sentenced for Ecstasy-
related crimes. When the potential
profitability of this drug is compared
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to the potential punishment, it is easy
to see what makes Ecstasy extremely
attractive to professional smugglers.

Mr. President, the HEcstasy Anti-Pro-
liferation Act of 2000 addresses this
growing and disturbing problem. First,
the bill increases the base level offense
for Ecstasy-related crimes, making
them equal to those of methamphet-
amine. This provision also accom-
plishes the goal of effectively lowering
the amount of Ecstasy required for
prosecution under the laws governing
possession with the intent to distribute
by sending a message to Federal pros-
ecutors that this drug is a serious
threat.

Second, by addressing law enforce-
ment and community education pro-
grams, this bill will provide for an Ec-
stasy information campaign. Through
this campaign, our hope is that Ec-
stasy will soon go the way of crack,
which saw a dramatic reduction in the
quantities present on our streets after
information of its unpredictable impu-
rities and side effects were made
known to a wide audience. By using
this educational effort we hope to
avoid future deaths like the one col-
umnist Jack Newfield wrote about in
saddening detail.

It involved an 18-year-old who died
after taking Ecstasy in a club where
the drug sold for $25 a tablet and water
for $5 a bottle. Newfield speaks of how
the boy tried to suck water from the
club’s bathroom tap that had been
turned off so that those with drug in-
duced thirst would be forced to buy the
bottled water.

Mr. President, the Ecstasy Anti-Pro-
liferation Act of 2000 can only help in
our fight against drug abuse in the
United States. We urge our colleagues
in the Senate to join us in this impor-
tant effort by cosponsoring this bill.e
e Mr. GRASSLEY. Mr. President, I am
pleased to be joining my colleague,
Senator GRAHAM, to cosponsor the Ec-
stasy Anti-Proliferation Act of 2000.
This legislation is vital for the safety
of our children and our nation. Around
the country, Ecstasy use is exploding
at an alarming rate from our big cities
to our rural neighborhoods. According
to Customs officials, Ecstasy is spread-
ing faster than any drug since crack
cocaine. This explosion of Ecstasy
smuggling has prompted Customs to
create a special task force, that focuses
exclusively on the designer drug.

Along with my colleague Senator
GRAHAM, I believe it is important that
we act to stop the spread of this drug.
I join with Senator GRAHAM in urging
our colleagues to support the Ecstasy
Anti-Proliferation Act of 2000, and pass
this measure quickly. By enacting this
important bill, we will get drug dealers
out of the lives of our young people and
alert the public to the dangers of Ec-
stasy.e

Mr. BIDEN. Mr. President, there is a
new drug on the scene—Ecstasy, a syn-
thetic stimulant and hallucinogen. It
belongs to a group of drugs referred to
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as ‘‘club drugs’ because they are asso-
ciated with all-night dance parties
known as ‘‘raves.”

There is a widespread misconception
that Ecstasy is not a dangerous drug—
that it is ‘‘no big deal.” I am here to
tell you that Ecstasy is a very big deal.
The drug depletes the brain of sero-
tonin, the chemical responsible for
mood, thought, and memory. Studies
show that Ecstasy use can reduce sero-
tonin levels by up to 90 percent for at
least two weeks after use and can cause
brain damage.

If that isn’t a big deal, I don’t know
what is.

A few months ago we got a signifi-
cant warning sign that Ecstasy use is
becoming a real problem. The Univer-
sity of Michigan’s Monitoring the Fu-
ture survey, a national survey meas-
uring drug use among students, re-
ported that while overall levels of drug
use had not increased, past month use
of Hcstasy among high school seniors
increased more than 66 percent.

The survey showed that nearly six
percent of high school seniors have
used KEcstasy in the past year. This
may sound like a small number, so let
me put it in perspective—it is just
slightly less than the percentage of
seniors who used cocaine and it is five
times the number of seniors who used
heroin.

And with the supply of Ecstasy in-
creasing as rapidly as it is, the number
of kids using this drug is only likely to
increase. By April of this year, the Cus-
toms Service had already seized 4 mil-
lion Ecstasy pills—greater than the
total amount seized in all of 1999 and
more than five times the amount seized
in all of 1998.

Though New York is the East Coast
hub for this drug, it is spreading quick-
ly throughout the country. Last July,
in my home state of Delaware, law en-
forcement officials seized 900 Ecstasy
pills in Rehoboth Beach. There are also
reports of an Ecstasy problem in New-
ark among students at the University
of Delaware.

We need to address this problem now,
before it gets any worse. That is why 1
am pleased to join Senators GRAHAM,
GRASSLEY and THOMAS to introduce the
‘“Hcstasy Anti-Proliferation Act of
2000’ today. The legislation takes the
steps—both in terms of law enforce-
ment and prevention—to address this
problem in a serious way before it gets
any worse.

The legislation directs the federal
Sentencing Commission to increase the
recommended penalties for manufac-
turing, importing, exporting or traf-
ficking Ecstasy. Though Ecstasy is a
Schedule I drug—and therefore subject
to the most stringent federal pen-
alties—not all Schedule I drugs are
treated the same in our sentencing
guidelines. For example, selling a kilo-
gram of marijuana is not as serious an
offense as selling a kilogram of heroin.
The sentencing guidelines differentiate
between the severity of drugs—as they
should.
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But the current sentencing guide-
lines do not recognize how dangerous
Ecstasy really is.

Under current federal sentencing
guidelines, one gram of Hcstasy is
treated like 35 grams of marijuana.
Under the ‘“‘Ecstasy Anti-Proliferation
Act”, one gram of Ecstasy would be
treated like 2 kilograms of marijuana.
This would make the penalties for Ec-
stasy similar to those for methamphet-
amine.

The legislation also authorizes a
major prevention campaign in schools,
communities and over the airwaves to
make sure that everyone—Kkids, adults,
parents, teachers, cops, clergy, etc.
—know just how dangerous this drug
really is. We need to dispel the myth
that Hcstasy is not a dangerous drug
because, as I stated earlier, this is a
substance that can cause brain damage
and can even result in death. We need
to spread the message so that kids
know the risk involved with taking Ec-
stasy, what it can do to their bodies,
their brains, their futures. Adults also
need to be taught about this drug—
what it looks like, what someone high
on Ecstasy looks like, and what to do if
they discover that someone they know
is using it.

Mr. President, I have come to the
floor of the United States Senate on
numerous occasions to state what I
view as the most effective way to pre-
vent a drug epidemic. My philosophy is
simple: the best time to crack down on
a drug with uncompromising enforce-
ment pressure is before the abuse of
the drug has become rampant. The ad-
vantages of doing so are clear—there
are fewer pushers trafficking in the
drug and, most important, fewer lives
and fewer families will have suffered
from the abuse of the drug.

It is clear that Hcstasy use is on the
rise. Now is the time to act before Ec-
stasy use becomes our next drug epi-
demic. I urge my colleagues to join me
in supporting this legislation and pass-
ing it quickly so that we can address
the escalating problem of Ecstasy use
before it gets any worse.

By Mr. THURMOND (for himself
and Mr. HOLLINGS):

S. 2614. A Dbill to amend the Har-
monized Tariff Schedule of the United
States to provide for duty-free treat-
ment on certain manufacturing equip-
ment; to the Committee on Finance.

TO SUSPEND THE DUTY ON CERTAN EQUIPMENT
USED IN THE MANUFACTURING INDUSTRY

Mr. THURMOND. Mr. President, I
rise today to introduce a bill which
will suspend the duties imposed on cer-
tain manufacturing equipment that is
necessary for tire production. Cur-
rently, this equipment is imported for
use in the United States because there
are no known American producers.
Therefore, suspending the duties on
this equipment would not adversely af-
fect domestic industries.

This bill would temporarily suspend
the duty on tire manufacturing equip-
ment required to make certain large
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off-road tires that fall between the
sizes currently fabricated in the United
States. These tires would be used pri-
marily in agriculture.

Mr. President, suspending the duty
on this manufacturing equipment will
benefit the consumer by stabilizing the
costs of manufacturing these products.
In addition to permitting new produc-
tion in this country, these duty suspen-
sions will allow U.S. manufacturers to
maintain or improve their ability to
compete internationally. I hope the
Senate will consider this measure expe-
ditiously.

I ask unanimous consent that the
text of this bill be printed in the CON-
GRESSIONAL RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2614

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SUSPENSION OF DUTY ON CERTAIN
MANUFACTURING EQUIPMENT.

(a) IN GENERAL.—Subheadings 9902.84.79,
9902.84.83, 9902.84.85, 9902.84.87, 9902.84.89, and
9902.84.91 of the Harmonized Tariff Schedule
of the United States are each amended—

(1) by striking ‘‘4011.91.50”° each place it ap-
pears and inserting *‘4011.91”’;

(2) by striking ¢‘4011.99.40”’ each place it ap-
pears and inserting “4011.99”’; and

(3) by striking ‘86 cm’ each place it ap-
pears and inserting ‘‘63.5 cm”’.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) apply with respect to
goods entered, or withdrawn from warehouse
for consumption, on or after the date that is
15 days after the date of enactment of this
Act.

By Mr. KENNEDY (for himself
and Mrs. HUTCHISON):

S. 2615. A bill to establish a program
to promote child literacy by making
books available through early learning
and other child care programs, and for
other purposes; to the Committee on
Health, Education, Labor, and Pen-
sions.

THE BOOK STAMP ACT
e Mr. KENNEDY. Mr. President, lit-
eracy is the foundation of learning, but
too many Americans today are not able
to read a single sentence. Nearly 40
percent of the nation’s children are un-
able to read at grade-level by the end
of the third grade. In communities
with high concentrations of at-risk
children, the failure rate is an aston-
ishing 60 percent. As a result, their en-
tire education is likely to be derailed.

In the battle against literacy, it is
not enough to reach out more effec-
tively to school-aged children. We
must start earlier—and reach children
before they reach school. Pediatricians
like Dr. Barry Zuckerman at the Bos-
ton Medical Center have been telling
us for years that reading to children
from birth through school age is a med-
ical issue that should be raised at
every well child visit, since a child’s
brain needs this kind of stimulation to
grow to its full potential. Reading to
young children in the years before age
5 has a profound effect on their ability
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to learn to read. But too often the
problem is that young children do not
have access to books appropriate to
their age. A recent study found that 60
percent of the kindergarten children
who performed poorly in school did not
own a single book.

The Book Stamp Act that Senator
HUTCHISON and I are introducing today
is a step to cure that problem. Our goal
is to see that all children in this coun-
try have books of their own before they
enter school.

Regardless of culture or wealth, one
of the most important factors in the
development of literacy is home access
to books. Students from homes with an
abundance of reading materials are
substantially better readers than those
with few or no reading materials avail-
able.

But it is not enough to just dump a
book into a family’s home. Since young
children cannot read to themselves, we
must make sure that an adult is avail-
able who interacts with the child and
will read to the child.

In this day of two-parent working
families, young children spend substan-
tial time in child care and family care
facilities, which provide realistic op-
portunities for promoting literacy.
Progress is already being made on this
approach. Child Care READS!, for ex-
ample, is a national communications
campaign aimed at raising the aware-
ness of the importance of reading in
child care settings.

The Book Stamp Act will make
books available to children and parents
through these child care and early
childhood education programs.

The act authorizes an appropriation
of $50 million a year for this purpose. It
also creates a special postage stamp,
similar to the Breast Cancer Stamp,
which will feature an early learning
character, and will sell at a slightly
higher rate than the normal 33 cents,
with the additional revenues des-
ignated for the Book Stamp Program.

The resources will be distributed
through the Child Care and Develop-
ment Block Grant to the state child
care agency in each state. The state
agency then will allocate its funds to
local child care research and referral
agencies throughout the state on the
basis of local need.

There are 610 such agencies in the
country, with at least one in every
state. These non-profit agencies, offer
referral services for parents seeking
child care, and also provide training for
child care workers. The agencies will
work with established book distribu-
tion programs such as First Book,
Reading is Fundamental, and Reach
Out and Read to coordinate the buying
of discounted books and the distribu-
tion of the books to children.

Also, to help parents and child care
providers become well informed about
the best ways to read to children and
the most effective use of books with
children at various stages of develop-
ment, the agencies will provide train-
ing and technical assistance on these
issues.
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Our goal is to work closely with par-
ents, children, child care providers and
publishers to put at least one book in
the hands of every needy child in
America. Together, we can make sig-
nificant progress in early childhood lit-
eracy, and I believe we can make it
quickly.

We know what works to combat illit-
eracy. We owe it to the nation’s chil-
dren and the nation’s future to do all
we can to win this battle.

Mr. President, I ask unanimous con-
sent that the full text of the bill and
the accompanying letters of support be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 2615

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Book Stamp
Act”.

SEC. 2. FINDINGS.

Congress finds the following:

(1) Literacy is fundamental to all learning.

(2) Between 40 and 60 percent of the Na-
tion’s children do not read at grade level,
particularly children in families or school
districts that are challenged by significant
financial or social instability.

(3) Increased investments in child literacy
are needed to improve opportunities for chil-
dren and the efficacy of the Nation’s edu-
cation investments.

(4) Increasing access to books in the home
is an important means of improving child
literacy, which can be accomplished nation-
ally at modest cost.

(5) Effective channels for book distribution
already exist through child care providers.
SEC. 3. DEFINITION.

In this Act:

(1) EARLY LEARNING PROGRAM.—The term
‘“‘early learning’’, used with respect to a pro-
gram, means a program of activities de-
signed to facilitate development of cog-
nitive, language, motor, and social-emo-
tional skills in children under age 6 as a
means of enabling the children to enter
school ready to learn, such as a Head Start
or Early Head Start program carried out
under the Head Start Act (42 U.S.C. 9831 et
seq.), or a State pre-kindergarten program.

(2) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of Health and Human
Services.

(3) STATE.—The term ‘‘State’” means the 50
States, the District of Columbia, the Com-
monwealth of Puerto Rico, Guam, the United
States Virgin Islands, American Samoa, and
the Commonwealth of the Northern Mariana
Islands.

(4) STATE AGENCY.—The term ‘‘State agen-
cy’” means an agency designated under sec-
tion 658D of the Child Care and Development
Block Grant Act of 1990 (42 U.S.C. 9858b).

SEC. 4. GRANTS TO STATE AGENCIES.

(a) ESTABLISHMENT OF PROGRAM.—The Sec-
retary shall establish and carry out a pro-
gram to promote child literacy and improve
children’s access to books at home and in
early learning and other child care pro-
grams, by making books available through
early learning and other child care pro-
grams.

(b) GRANTS.—

(1) IN GENERAL.—In carrying out the pro-
gram, the Secretary shall make grants to
State agencies from allotments determined
under paragraph (2).
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(2) ALLOTMENTS.—For each fiscal year, the
Secretary shall allot to each State an
amount that bears the same ratio to the
total of the available funds for the fiscal
year as the amount the State receives under
section 6580(b) of the Child Care and Devel-
opment Block Grant Act of 1990 (42 U.S.C.
9858m(b)) for the fiscal year bears to the
total amount received by all States under
that section for the fiscal year.

(c) APPLICATIONS.—To be eligible to receive
an allotment under this section, a State
shall submit an application to the Secretary
at such time, in such manner, and con-
taining such information as the Secretary
may require.

(d) ACCOUNTABILITY.—The provisions of
sections 658I(b) and 658K (b) of the Child Care
and Development Block Grant Act of 1990 (42
U.S.C. 9858g(b), 9858i(b)) shall apply to States
receiving grants under this Act, except that
references in those sections—

(1) to a subchapter shall be considered to
be references to this Act; and

(2) to a plan or application shall be consid-
ered to be references to an application sub-
mitted under subsection (c).

(e) DEFINITION.—In this section, the term
“available funds’’, used with respect to a fis-
cal year, means the total of—

(1) the funds made available under section
416(c)(1) of title 39, United States Code for
the fiscal year; and

(2) the amounts appropriated under section
9 for the fiscal year.

SEC. 5. CONTRACTS TO CHILD CARE RESOURCE
AND REFERRAL AGENCIES.

A State agency that receives a grant under
section 4 shall use funds made available
through the grant to enter into contracts
with local child care resource and referral
agencies to carry out the activities described
in section 6. The State agency may reserve
not more than 3 percent of the funds made
available through the grant to support a
public awareness campaign relating to the
activities.

SEC. 6. USE OF FUNDS.

(a) ACTIVITIES.—

(1) BOOK PAYMENTS FOR ELIGIBLE PRO-
VIDERS.—A child care resource and referral
agency that receives a contract under sec-
tion 5 shall use the funds made available
through the grant to provide payments for
eligible early learning program and other
child care providers, on the basis of local
needs, to enable the providers to make books
available, to promote child literacy and im-
prove children’s access to books at home and
in early learning and other child care pro-
grams.

(2) ELIGIBLE PROVIDERS.—To0 be eligible to
receive a payment under paragraph (1), a
provider shall—

(A)(1) be a center-based child care provider,
a group home child care provider, or a family
child care provider, described in section
658P(5)(A) of the Child Care and Development

Block Grant Act of 1990 (42 TU.S.C.
9858n(5)(A)); or
(ii) be a Head Start agency designated

under section 641 of the Head Start Act (42
U.S.C. 9836), an entity that receives assist-
ance under section 645A of such Act to carry
out an Early Head Start program or another
provider of an early learning program; and

(B) provide services in an area where chil-
dren face high risks of literacy difficulties,
as defined by the Secretary.

(b) RESPONSIBILITIES.—A child care re-
source and referral agency that receives a
contract under section 5 to provide payments
to eligible providers shall—

(1) consult with local individuals and orga-
nizations concerned with early literacy (in-
cluding parents and organizations carrying
out the Reach Out and Read, First Book, and
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Reading Is Fundamental programs) regard-
ing local book distribution needs;

(2) make reasonable efforts to learn public
demographic and other information about
local families and child literacy programs
carried out by the eligible providers, as need-
ed to inform the agency’s decisions as the
agency carries out the contract;

(3) coordinate local orders of the books
made available under this Act;

(4) distribute, to each eligible provider
that receives a payment under this Act, not
fewer than 1 book every 6 months for each
child served by the provider for more than 3
of the preceding 6 months;

(5) use not more than 5 percent of the funds
made available through the contract to pro-
vide training and technical assistance to the
eligible providers on the effective use of
books with young children at different
stages of development; and

(6) be a training resource for eligible pro-
viders that want to offer parent workshops
on developing reading readiness.

(c) DISCOUNTS.—

(1) IN GENERAL.—Federal funds made avail-
able under this Act for the purchase of books
may only be used to purchase books on the
same terms as are customarily available in
the book industry to entities carrying out
nonprofit bulk book purchase and distribu-
tion programs.

(2) TERMS.—An entity offering books for
purchase under this Act shall be present to
have met the requirements of paragraph (1),
absent contrary evidence, if the terms in-
clude a discount of 43 percent off the cata-
logue price of the books, with no additional
charge for shipping and handling of the
books.

(d) ADMINISTRATION.—The child care re-
source and referral agency may not use more
than 6 percent of the funds made available
through the contract for administrative
costs.

SEC. 7. REPORT TO CONGRESS.

Not later than 2 years of the date of enact-
ment of this Act, the Secretary shall prepare
and submit to Congress a report on the im-
plementation of the activities carried out
under this Act.

SEC. 8. SPECIAL POSTAGE STAMPS FOR CHILD
LITERACY.

Chapter 4 of title 39, United States Code is
amended by adding at the end the following:
“§416. Special postage stamps for child

literacy

‘‘(a) In order to afford the public a conven-
ient way to contribute to funding for child
literacy, the Postal Service shall establish a
special rate of postage for first-class mail
under this section. The stamps that bear the
special rate of postage shall promote child-
hood literacy and shall, to the extent prac-
ticable, contain an image relating to a char-
acter in a children’s book or cartoon.

“(b)(1) The rate of postage established
under this section—

‘“(A) shall be equal to the regular first-
class rate of postage, plus a differential of
not to exceed 25 percent;

‘“(B) shall be set by the Governors in ac-
cordance with such procedures as the Gov-
ernors shall by regulation prescribe (in lieu
of the procedures described in chapter 36);
and

‘(C) shall be offered as an alternative to
the regular first-class rate of postage.

‘“(2) The use of the special rate of postage
established under this section shall be vol-
untary on the part of postal patrons.

““(c)(1) Of the amounts becoming available
for child literacy pursuant to this section,
the Postal Service shall pay 100 percent to
the Department of Health and Human Serv-
ices.

‘(2) Payments made under this subsection
to the Department shall be made under such
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arrangements as the Postal Service shall by
mutual agreement with such Department es-
tablish in order to carry out the objectives of
this section, except that, under those ar-
rangements, payments to such agency shall
be made at least twice a year.

‘“(8) In this section, the term ‘amounts be-
coming available for child literacy pursuant
to this section’ means—

“(A) the total amounts received by the
Postal Service that the Postal Service would
not have received but for the enactment of
this section; reduced by

‘(B) an amount sufficient to cover reason-
able costs incurred by the Postal Service in
carrying out this section, including costs at-
tributable to the printing, sale, and distribu-
tion of stamps under this section,

as determined by the Postal Service under
regulations that the Postal Service shall pre-
scribe.

‘“(d) It is the sense of Congress that noth-
ing in this section should—

‘(1) directly or indirectly cause a net de-
crease in total funds received by the Depart-
ment of Health and Human Services, or any
other agency of the Government (or any
component or program of the Government),
below the level that would otherwise have
been received but for the enactment of this
section; or

‘“(2) affect regular first-class rates of post-
age or any other regular rates of postage.

‘‘(e) Special postage stamps made available
under this section shall be made available to
the public beginning on such date as the
Postal Service shall by regulation prescribe,
but in no event later than 12 months after
the date of enactment of this section.

““(f) The Postmaster General shall include
in each report provided under section 2402,
with respect to any period during any por-
tion of which this section is in effect, infor-
mation concerning the operation of this sec-
tion, except that, at a minimum, each report
shall include information on—

‘(1) the total amounts described in sub-
section (c)(3)(A) that were received by the
Postal Service during the period covered by
such report; and

“(2) of the amounts described in paragraph
(1), how much (in the aggregate and by cat-
egory) was required for the purposes de-
scribed in subsection (¢)(3)(B).

‘‘(g) This section shall cease to be effective
at the end of the 2-year period beginning on
the date on which special postage stamps
made available under this section are first
made available to the public.”.

SEC. 9. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
carry out this Act $50,000,000 for each of fis-
cal years 2001 through 2005.

CHILDREN’S DEFENSE FUND,
E. STREET, NW,
Washington, DC, May 23, 2000.
Hon. EDWARD KENNEDY,
U.S. Senate,
Washington, DC.

DEAR SENATOR KENNEDY: The Children’s
Defense Fund welcomes the introduction of
the Book Stamp Act. This legislation make
books available in early learning/child care
programs for young children and their par-
ents. Reading to young children on a regular
basis is a first step to ensure that they be-
come strong readers. This bill gives parents
access to books to make it more likely for
them to read to their children. Thank you
for recognizing how important reading is for
our youngest children.

Sincerely yours,
MARIAN WRIGHT EDELMAN.
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4 'To 14.CoM,
BROADWAY,
New York, NY, May 23, 2000.
Senator EDWARD M. KENNEDY,
U.S. Senate,
Washington, DC.

DEAR SENATOR: I sincerely commend you
on your sponsoring the ‘“Book Stamp’’ legis-
lation.

As the CEO of a dot-com designed to help
children learn, I am very aware of the ‘‘dig-
ital divide” that separates children from
wealthier families from those growing up in
poorer households. That disparity—that dif-
ference in opportunity—doesn’t begin when
children start using the computer and ex-
ploring the Internet. Rather, it starts much
earlier, when very young children should
have their first exposure and access exposed
to books.

Unfortunately, far too many children—par-
ticularly children from lower income fami-
lies—simply do not have books to call their
own. They need books, lots of them, for brain
development, to develop the basis and
“habit’ of reading, and to share in one of the
true joys of childhood.

Ensuring that all children—particularly
those under five years of age—have access to
good books that they can call their own, is
an essential ingredient of a healthy child-
hood. This legislation will help make that a
reality.

As Susan Roman of the ALA once pointed
out, ‘“Books are the on-ramp to the informa-
tion super-highway.”’

I commend you and Senator Hutchison for
being real leaders in this crusade to make all
children ready to meet the challenges of the
21st century.

Please let me know how I can help.

Sincerely,
STEVE COHEN,
President.
ASSOCIATION OF AMERICAN
PUBLISHERS, INC.,
Washington, DC, May 23, 2000.
Hon. EDWARD M. KENNEDY,
U.S. Senate,
Washington, DC.

DEAR TED: The American publishing indus-
try enthusiastically supports the ‘Book
Stamp Act” introduced by you and Senator
Hutchison today. This important and timely
legislation acknowledges the fact that young
minds need as much nourishing as young
bodies.

Every September, some 40 percent of
American children who start school are not
literacy-ready and, for most, that edu-
cational gap never closes. From a growing
body of research, we have begun to under-
stand how important it is for very young
children to have books in their lives. At
BookExpo America on June 3, for the first
time, a distinguished group of early literacy
experts, pediatricians, child-development
professionals and children’s publishers will
come together to explore ways of improving
access to quality books for the 13 million
pre-school-age children in daycare and early
education programs. The ‘“‘Book Stamp Act”
couldn’t come at a better time.

We congratulate you on the introduction
of the “Book Stamp Act,” and look forward
to working with you to ensure its passage.

With warmest regards,

Sincerely,
PATRICIA S. SCHROEDER.
NATIONAL ASSOCIATION FOR THE
EDUCATION OF YOUNG CHILDREN,
Washington, DC, May 23, 2000.
Hon. EDWARD M. KENNEDY,
Hon. KAY BAILEY HUTCHISON,
U.S. Senate, Washington, DC.

DEAR SENATORS KENNEDY AND HUTCHISON:

The National Association for the Education
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of Young Children (NAEYC), representing
over 100,000 individuals dedicated to excel-
lence in early childhood education, com-
mends you for your leadership in promoting
early childhood literacy through the Book
Stamps legislation you will introduce today.

Learning to read and write is critical to a
child’s success in school and later in life. One
of the best predictors of whether a child will
function competently in school and go on to
contribute actively in our increasingly lit-
erate society is the level to which the child
progresses in reading and writing. Although
reading and writing abilities continue to de-
velop throughout the life span, the early
childhood years—from birth through age
eight—are the most important period for lit-
eracy development. It is for this reason that
the International Reading Association (IRA)
and NAEYC joined together to formulate a
position statement regarding early literacy
development.

We are pleased that this bipartisan legisla-
tion will expand young children’s access to
books and support parent involvement in
early literacy. By making books more af-
fordable and accessible to young children in
Head Start, in child care settings, and in
their homes, we can help them not only
learn to read and write, but also foster and
sustain their interest in reading for their
own enjoyment, information, and commu-
nication.

Sincerely,
ADELE ROBINSON,
Director of Policy Development.
READING IS FUNDAMENTAL, INC.,
Washington, DC, May 23, 2000.

DEAR SENATOR: Reading Is Fundamental’s
Board of Directors and staff urge you to sup-
port the passage of the Kennedy-Hutchison
Book Stamp Act to help bridge the literacy
gap for the nation’s youngest and most at-
risk children.

Educators, researchers and practitioners in
the literacy arena have increasing focused on
the 0-5 age range as the key to helping the
nation’s neediest children enter school ready
to read and learn. We know that focus and
attention will give them a far better chance
at succeeding in life than many of their par-
ents and older siblings had.

At RIF, we have increased our focus on
providing books and literacy enhancing pro-
grams and services in recent years and we
are actively pursuing working relationships
and partnerships with the childcare commu-
nity. We have launched a pilot program to
create effective training system, called Care
to Read for childcare providers and other
early childhood caregivers. That program is
now ready to help these caregivers provide
appropriate environmental and literacy en-
hancing experiences for children. We are
anxious to engage with NACCRA in working
out ways to link this training with the Book
Stamp Act initiative and share RIF’s re-
sources to help make this program effective.

RIF now provides books and essential lit-
eracy services to nearly 1,000,000 children
and we know the need is critical for signifi-
cant infusions of books and services to help
reduce illiteracy among this at-risk popu-
lation. We urge your strong support.

Yours truly,
RICHARD E. SELLS,
Senior VP and Chief Operating Officer.®

———

ADDITIONAL COSPONSORS

S. 345

At the request of Mr. ALLARD, the
name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 345, a bill to amend the
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Animal Welfare Act to remove the lim-
itation that permits interstate move-
ment of live birds, for the purpose of
fighting, to States in which animal
fighting is lawful.
S. 429
At the request of Mr. DURBIN, the
name of the Senator from Iowa (Mr.
HARKIN) was added as a cosponsor of S.
429, a bill to designate the legal public
holiday of ‘“Washington’s Birthday’’ as
“Presidents’ Day’’ in honor of George
Washington, Abraham Lincoln, and
Franklin Roosevelt and in recognition
of the importance of the institution of
the Presidency and the contributions
that Presidents have made to the de-
velopment of our Nation and the prin-
ciples of freedom and democracy.
S. 79
At the request of Mr. ABRAHAM, the
names of the Senator from Connecticut
(Mr. DopD) and the Senator from New
Mexico (Mr. BINGAMAN) were added as
cosponsors of S. 779, a bill to provide
that no Federal income tax shall be im-
posed on amounts received by Holo-
caust victims or their heirs.
S. 1118
At the request of Mr. SCHUMER, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
1118, a bill to amend the Agricultural
Market Transition Act to convert the
price support program for sugarcane
and sugar beets into a system of solely
recourse loans to provide for the grad-
ual elimination of the program.
S. 1155
At the request of Mr. ROBERTS, the
name of the Senator from Illinois (Mr.
FITZGERALD) was added as a cosponsor
of S. 1155, a bill to amend the Federal
Food, Drug, and Cosmetic Act to pro-
vide for uniform food safety warning
notification requirements, and for
other purposes.
S. 1159
At the request of Mr. STEVENS, the
names of the Senator from Vermont
(Mr. JEFFORDS), the Senator from Lou-
isiana (Ms. LANDRIEU) and the Senator
from Iowa (Mr. HARKIN) were added as
cosponsors of S. 1159, a bill to provide
grants and contracts to local edu-
cational agencies to initiate, expand,
and improve physical education pro-
grams for all kindergarten through
12th grade students.
S. 1351
At the request of Mr. GRASSLEY, the
name of the Senator from Washington
(Mr. GORTON) was added as a cosponsor
of S. 1351, a bill to amend the Internal
Revenue Code of 1986 to extend and
modify the credit for electricity pro-
duced from renewable resources.
S. 1475
At the request of Mr. REED, the name
of the Senator from Massachusetts
(Mr. KERRY) was added as a cosponsor
of S. 1475, a bill to amend the Child
Care and Development Block Grant Act
of 1990 to provide incentive grants to
improve the quality of child care.
S. 1487
At the request of Mr. AKAKA, the
name of the Senator from Indiana (Mr.
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LUGAR) was added as a cosponsor of S.
1487, a bill to provide for excellence in
economic education, and for other
purposes.
S. 1488
At the request of Mr. GORTON, the
name of the Senator from Montana
(Mr. BAUCUS) was added as a cosponsor
of S. 1488, a bill to amend the Public
Health Service Act to provide for rec-
ommendations of the Secretary of
Health and Human Services regarding
the placement of automatic external
defibrillators in Federal buildings in
order to improve survival rates of indi-
viduals who experience cardiac arrest
in such buildings, and to establish pro-
tections from civil liability arising
from the emergency use of the devices.
S. 1762
At the request of Mr. COVERDELL, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
1762, a bill to amend the Watershed
Protection and Flood Prevention Act
to authorize the Secretary of Agri-
culture to provide cost share assistance
for the rehabilitation of structural
measures constructed as part of water
resources projects previously funded by
the Secretary under such Act or re-
lated laws.
S. 1795
At the request of Mr. SMITH of New
Hampshire, his name was added as a
cosponsor of S. 1795, a bill to require
that before issuing an order, the Presi-
dent shall cite the authority for the
order, conduct a cost benefit analysis,
provide for public comment, and for
other purposes.
S. 1800
At the request of Mr. GRAHAM, the
name of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) was added as
a cosponsor of S. 1800, a bill to amend
the Food Stamp Act of 1977 to improve
onsite inspections of State food stamp
programs, to provide grants to develop
community partnerships and innova-
tive outreach strategies for food stamp
and related programs, and for other
purposes.
S. 1810
At the request of Mrs. MURRAY, the
name of the Senator from Florida (Mr.
GRAHAM) was added as a cosponsor of S.
1810, a bill to amend title 38, United
States Code, to clarify and improve
veterans’ claims and appellate proce-
dures.
S. 1874
At the request of Mr. GRAHAM, the
name of the Senator from Michigan
(Mr. LEVIN) was added as a cosponsor of
S. 1874, a bill to improve academic and
social outcomes for youth and reduce
both juvenile crime and the risk that
youth will become victims of crime by
providing productive activities con-
ducted by law enforcement personnel
during non-school hours.
S. 1880
At the request of Mr. KENNEDY, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 1880, a bill to amend the
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Public Health Service Act to improve
the health of minority individuals.
S. 1900
At the request of Mr. LAUTENBERG,
the name of the Senator from Nebraska
(Mr. KERREY) was added as a cosponsor
of S. 1900, a bill to amend the Internal
Revenue Code of 1986 to allow a credit
to holders of qualified bonds issued by
Amtrak, and for other purposes.
S. 1945
At the request of Mr. BOND, the name
of the Senator from Illinois (Mr. FITZ-
GERALD) was added as a cosponsor of S.
1945, a bill to amend title 23, United
States Code, to require consideration
under the congestion mitigation and
air quality improvement program of
the extent to which a proposed project
or program reduces sulfur or atmos-
pheric carbon emissions, to make re-
newable fuel projects eligible under
that program, and for other purposes.
S. 1995
At the request of Mr. KOHL, the name
of the Senator from Georgia (Mr.
CLELAND) was added as a cosponsor of
S. 1995, a bill to amend the National
School Lunch Act to revise the eligi-
bility of private organizations under
the child and adult care food program.
S. 2018
At the request of Mrs. HUTCHISON, the
names of the Senator from Connecticut
(Mr. DobD) and the Senator from Cali-
fornia (Mrs. BOXER) were added as co-
sponsors of S. 2018, a bill to amend title
XVIII of the Social Security Act to re-
vise the update factor used in making
payments to PPS hospitals under the
medicare program.
S. 2029
At the request of Mr. FRIST, the
name of the Senator from Indiana (Mr.
LUGAR) was added as a cosponsor of S.
2029, a bill to amend the Communica-
tions Act of 1934 to prohibit tele-
marketers from interfering with the
caller identification service of any per-
son to whom a telephone solicitation is
made, and for other purposes.
S. 2068
At the request of Mr. GREGG, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. 2068, a bill to prohibit the Federal
Communications Commission from es-
tablishing rules authorizing the oper-
ation of new, low power FM radio sta-
tions.
S. 2070
At the request of Mr. FITZGERALD,
the name of the Senator from Ten-
nessee (Mr. FRIST) was added as a co-
sponsor of S. 2070, a bill to improve
safety standards for child restraints in
motor vehicles.
S. 2100
At the request of Mr. EDWARDS, the
name of the Senator from Michigan
(Mr. ABRAHAM) was added as a cospon-
sor of S. 2100, a bill to provide for fire
sprinkler systems in public and private
college and university housing and dor-
mitories, including fraternity and so-
rority housing and dormitories.
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S. 2181
At the request of Mr. BINGAMAN, the
name of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of S.
2181, a bill to amend the Land and
Water Conservation Fund Act to pro-
vide full funding for the Land and
Water Conservation Fund, and to pro-
vide dedicated funding for other con-
servation programs, including coastal
stewardship, wildlife habitat protec-
tion, State and local park and open
space preservation, historic preserva-
tion, forestry conservation programs,
and youth conservation corps; and for
other purposes.
S. 2256
At the request of Mr. BIDEN, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 2256, a bill to amend title I of the
Omnibus Crime Control and Safe
Streets Act of 1968 to provide standards
and procedures to guide both State and
local law enforcement agencies and law
enforcement officers during internal
investigations, interrogation of law en-
forcement officers, and administrative
disciplinary hearings, to ensure ac-
countability of law enforcement offi-
cers, to guarantee the due process
rights of law enforcement officers, and
to require States to enact law enforce-
ment discipline, accountability, and
due process laws.
S. 2287
At the request of Mr. .. CHAFEE, the
name of the Senator from Connecticut
(Mr. DoDD) was added as a cosponsor of
S. 2287, a bill to amend the Public
Health Service Act to authorize the Di-
rector of the National Institute of En-
vironmental Health Sciences to make
grants for the development and oper-
ation of research centers regarding en-
vironmental factors that may be re-
lated to the etiology of breast cancer.
S. 2298
At the request of Mr. JEFFORDS, the
name of the Senator from North Caro-
lina (Mr. HELMS) was added as a co-
sponsor of S. 2298, a bill to amend title
XVIII of the Social Security Act to
clarify the definition of homebound
with respect to home health services
under the medicare program.
S. 2307
At the request of Mr. DORGAN, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. 2307, a bill to amend the Com-
munications Act of 1934 to encourage
broadband deployment to rural Amer-
ica, and for other purposes.
S. 2308
At the request of Mr. MOYNIHAN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 2308, a bill to amend title
XIX of the Social Security Act to as-
sure preservation of safety net hos-
pitals through maintenance of the
Medicaid disproportionate share hos-
pital program.
S. 2311
At the request of Mr. JEFFORDS, the
name of the Senator from South Caro-
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lina (Mr. THURMOND) was added as a co-
sponsor of S. 2311, supra.

At the request of Mr. KENNEDY, the
names of the Senator from Florida (Mr.
GRAHAM) and the Senator from Hawaii
(Mr. AKAKA) were added as cosponsors
of S. 2311, a bill to revise and extend
the Ryan White CARE Act programs
under title XXVI of the Public Health
Service Act, to improve access to
health care and the quality of health
care under such programs, and to pro-
vide for the development of increased
capacity to provide health care and re-
lated support services to individuals
and families with HIV disease, and for
other purposes.

S. 2321

At the request of Mr. ROCKEFELLER,
the name of the Senator from Wash-
ington (Mrs. MURRAY) was added as a
cosponsor of S. 2321, a bill to amend the
Internal Revenue Code of 1986 to allow
a tax credit for development costs of
telecommunications facilities in rural
areas.

S. 2330

At the request of Mr. ROTH, the
names of the Senator from Utah (Mr.
BENNETT), the Senator from Louisiana
(Ms. LANDRIEU) and the Senator from
Tennessee (Mr. THOMPSON) were added
as cosponsors of S. 2330, a bill to amend
the Internal Revenue Code of 1986 to re-
peal the excise tax on telephone and
other communication services.

S. 2338

At the request of Mr. SCHUMER, the
name of the Senator from Maryland
(Ms. MIKULSKI) was added as a cospon-
sor of S. 2338, a bill to enhance the en-
forcement of gun violence laws.

S. 2357

At the request of Mr. REID, the name
of the Senator from Maine (Ms. SNOWE)
was added as a cosponsor of S. 2357, a
bill to amend title 38, United States
Code, to permit retired members of the
Armed Forces who have a service-con-
nected disability to receive military
retired pay concurrently with veterans’
disability compensation.

S. 2365

At the request of Ms. COLLINS, the
name of the Senator from Tennessee
(Mr. FrRIST) was added as a cosponsor of
S. 2365, a bill to amend title XVIII of
the Social Security Act to eliminate
the 15 percent reduction in payment
rates under the prospective payment
system for home health services.

S. 2393

At the request of Mr. DURBIN, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 2393, a bill to prohibit the
use of racial and other discriminatory
profiling in connection with searches
and detentions of individuals by the
United States Customs Service per-
sonnel, and for other purposes.

S. 2408

At the request of Mr. BINGAMAN, the
names of the Senator from California
(Mrs. BOXER), the Senator from Massa-
chusetts (Mr. KERRY), the Senator from
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Washington (Mr. GORTON), the Senator
from Delaware (Mr. BIDEN), and the
Senator from Kansas (Mr. ROBERTS)
were added as cosponsors of S. 2408, a
bill to authorize the President to
award a gold medal on behalf of the
Congress to the Navajo Code Talkers in
recognition of their contributions to
the Nation.
S. 2417
At the request of Mr. CRAPO, the
names of the Senator from Arizona
(Mr. KYL), the Senator from Montana
(Mr. BURNS) and the Senator from
Maine (Ms. SNOWE) were added as co-
sponsors of S. 2417, a bill to amend the
Federal Water Pollution Control Act to
increase funding for State nonpoint
source pollution control programs, and
for other purposes.
S. 2419
At the request of Mr. JOHNSON, the
names of the Senator from Illinois (Mr.
DURBIN) and the Senator from North
Dakota (Mr. CONRAD) were added as co-
sponsors of S. 2419, a bill to amend title
38, United States Code, to provide for
the annual determination of the rate of
the basic benefit of active duty edu-
cational assistance under the Mont-
gomery GI Bill, and for other purposes.
S. 2420
At the request of Mr. GRASSLEY, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. 2420, a bill to amend title 5,
United States Code, to provide for the
establishment of a program under
which long-term care insurance is
made available to Federal employees,
members of the uniformed services,
and civilian and military retirees, and
for other purposes.
S. 2447
At the request of Mr. WELLSTONE, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. 2447, a bill to amend the Con-
solidated Farm and Rural Development
Act to authorize the Secretary of Agri-
culture to make competitive grants to
establish National Centers for Distance
Working to provide assistance to indi-
viduals in rural communities to sup-
port the use of teleworking in informa-
tion technology fields.
S. 2459
At the request of Mr. COVERDELL, the
names of the Senator from Kansas (Mr.
BROWNBACK), the Senator from Georgia
(Mr. CLELAND), and the Senator from
Tennessee (Mr. THOMPSON) were added
as cosponsors of S. 2459, a bill to pro-
vide for the award of a gold medal on
behalf of the Congress to former Presi-
dent Ronald Reagan and his wife Nancy
Reagan in recognition of their service
to the Nation.
S. 2465
At the request of Mr. WELLSTONE, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of S. 2465, a bill to amend the Inter-
nal Revenue Code of 1986 to deny tax
benefits for research conducted by
pharmaceutical companies where
United States consumers pay higher
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prices for the products of that research
than consumers in certain other coun-
tries.
S. 2516
At the request of Mr. THURMOND, the
names of the Senator from North Caro-
lina (Mr. HELMS) and the Senator from
Ohio (Mr. DEWINE) were added as co-
sponsors of S. 2516, a bill to fund task
forces to locate and apprehend fugi-
tives in Federal, State, and local fel-
ony criminal cases and give adminis-
trative subpoena authority to the
United States Marshals Service.
S. 2554
At the request of Mr. GREGG, the
name of the Senator from Alabama
(Mr. SHELBY) was added as a cosponsor
of S. 2554, a bill to amend title XI of
the Social Security Act to prohibit the
display of an individual’s social secu-
rity number for commercial purposes
without the consent of the individual.
S. 2596
At the request of Mrs. HUTCHISON, the
name of the Senator from Oklahoma
(Mr. INHOFE) was added as a cosponsor
of S. 2596, a bill to amend the Internal
Revenue Code of 1986 to encourage a
strong community-based banking sys-
tem.
S. 2599
At the request of Mr. ABRAHAM, the
name of the Senator from New York
(Mr. MOYNIHAN) was added as a cospon-
sor of S. 2599, a bill to amend section
110 of the Illegal Immigration Reform
and Immigrant Responsibility Act of
1996, and for other purposes.
S. CON. RES. 53
At the request of Mrs. FEINSTEIN, the
names of the Senator from Michigan
(Mr. LEVIN), the Senator from Min-
nesota (Mr. GRAMS), and the Senator
from Massachusetts (Mr. KERRY) were
added as cosponsors of S. Con. Res. 53,
a concurrent resolution condemning all
prejudice against individuals of Asian
and Pacific Island ancestry in the
United States and supporting political
and civic participation by such individ-
uals throughout the United States.
S. CON. RES. 111
At the request of Mr. NICKLES, the
names of the Senator from Illinois (Mr.
DURBIN) and the Senator from Ne-
braska (Mr. KERREY) were added as co-
sponsors of S. Con. Res. 111, a concur-
rent resolution expressing the sense of
the Congress regarding ensuring a com-
petitive North American market for
softwood lumber.
S. CON. RES. 113
At the request of Mr. MOYNIHAN, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. Con. Res. 113, a concurrent
resolution expressing the sense of the
Congress in recognition of the 10th an-
niversary of the free and fair elections
in Burma and the urgent need to im-
prove the democratic and human rights
of the people of Burma.
S. RES. 296
At the request of Mr. GRAHAM, the
names of the Senator from New Mexico
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(Mr. DOMENICI) and the Senator from
Oregon (Mr. WYDEN) were added as co-
sponsors of S. Res. 296, a resolution
designating the first Sunday in June of
each calendar year as ‘‘National Child’s
Day.”

——————

SENATE CONCURRENT RESOLU-
TION 114—RECOGNIZING THE LIB-
ERTY MEMORIAL IN KANSAS
CITY, MISSOURI, AS A NATIONAL
WORLD WAR I SYMBOL HON-
ORING THOSE WHO DEFENDED
LIBERTY AND OUR COUNTRY
THROUGH SERVICE IN WORLD
WAR I

Mr. BOND (for  himself, Mr.
ASHCROFT, and Mr. ROBERTS) submitted
the following concurrent resolution;
which was referred to the Committee
on Environment and Public Works:

S. CON. RESs. 114

Whereas over 4 million Americans served
in World War I, however, there is no nation-
ally recognized symbol honoring the service
of such Americans;

Whereas in 1919, citizens of Kansas City ex-
pressed an outpouring of support, raising
over $2,000,000 in 2 weeks, which was a fund-
raising accomplishment unparalleled by any
other city in the United States irrespective
of population;

Whereas on November 1, 1921, the monu-
ment site was dedicated marking the only
time in history that the 5 Allied military
leaders (Lieutenant General Baron Jacques
of Belgium, General Armando Diaz of Italy,
Marshal Ferdinand Foch of France, General
John J. Pershing of the United States, and
Admiral Lord Earl Beatty of Great Britain)
were together at one place;

Whereas during a solemn ceremony on Ar-
mistice Day in 1924, President Calvin Coo-
lidge marked the beginning of a 3-year con-
struction project by the laying of the corner-
stone of the Liberty Memorial;

Whereas the 217-foot Memorial Tower
topped with 4 stone ‘‘Guardian Spirits’” rep-
resenting courage, honor, patriotism, and
sacrifice, rises above the observation deck,
making the Liberty Memorial a noble trib-
ute to all who served;

Whereas during a rededication of the Lib-
erty Memorial in 1961, former Presidents
Harry S. Truman and Dwight D. Eisenhower
recognized the memorial as a constant re-
minder of the sacrifices during World War I
and the progress that followed;

Whereas the Liberty Memorial is the only
public museum in the United States specifi-
cally dedicated to the history of World War
I; and

Whereas the Liberty Memorial is inter-
nationally known as a major center of World
War I remembrance: Now, therefore, be it

Resolved by the Senate (the House of Rep-

resentatives concurring), That the Liberty Me-
morial in Kansas City, Missouri, is recog-
nized as a national World War I symbol, hon-
oring those who defended liberty and our
country through service in World War 1.
e Mr. BOND. Mr. President, today I
come to the floor to submit a resolu-
tion recognizing the Liberty Memorial
in Kansas City, Missouri as a national
World War I symbol. I am pleased that
Senator ASHCROFT and Senator ROB-
ERTS are joining me as original cospon-
sSors.

Fighting in the trenches in Europe,
America’s sons and daughters defended
liberty and our country through serv-
ice in World War One. We want to en-
sure that the sacrifices they made are
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not forgotten. The Liberty Memorial
serves as a long-standing tribute to
their accomplishments.

More than 4 million Americans
served in World War One, however, the
Liberty Memorial is the only major
memorial and museum honoring their
courage and loyalty. It is important to
me that these men and women have an
appropriate national symbol; they de-
serve to be recognized and honored.
The Liberty Memorial serves as a con-
stant reminder of the patriotism and
sacrifice that the War evoked, both to
the people of Kansas City, and across
the country.

In 1919, Kansas Citians expressed an
unprecedented outpouring of support,
raising $2.5 million in less than two
weeks. Three years later the five Allied
military leaders met in Kansas City,
marking the only time in history all
five leaders came togther at one place.
The leaders from Belgium, Italy,
France, Great Brittan and the United
States looked on, as the site for the
Liberty Memorial was dedicated. Since
that historic occasion, many other
great world leaders have addressed the
public at the Liberty Memorial includ-
ing: Presidents Calvin Coolidge, Harry
S Truman, Dwight D. Eisenhower, and
William Howard Taft.

The Liberty Memorial opened to the
public in 1926. It is an amazing struc-
ture; the impressive size and design
puts it in a class with monuments here
on the National Mall. The Memorial
Tower is 217-feet-tall. The four Guard-
ian Spirits: Honor, Courage, Patriot-
ism, and Sacrifice, encircle the top of
the tower. This is a great, inspirational
work of art that serves as an out-
standing tribute to America’s sons and
daughters of World War I.

In addition to the Memorial Tower,
there is a Liberty Memorial Museum
located within the complex. This mu-
seum promotes and encourages a better
understanding of the sacrifices and
progress made during World War 1.
While the Memorial undergoes a major
renovation project, the museum is cur-
rently closed to the public. Upon its re-
opening, visitors from around the
world can come to Kansas City to view
the finest collection of World War I
memorabilia in the United States.
These fascinating displays are arranged
to give visitors insight into America’s
role in the First World War.

The Memorial’s history, consistent
local support and its location in the
Heart of America, makes the Liberty
Memorial an ideal national tribute to
all Americans who fought in World War
One. I am proud to have such a distin-
guished Memorial in my home state of
Missouri.

Mr. President, I urge the Senate to
pass this resolution in a timely fashion
so that we can properly honor the vet-
erans of World War One with a national
monument, and recognize the signifi-
cance of the Liberty Memorial.e

CONGRESSIONAL RECORD — SENATE

SENATE CONCURRENT RESOLU-
TION 115—PROVIDING FOR THE
ACCEPTANCE OF A STATUE OF
CHIEF WASHAKIE, PRESENTED
BY THE PEOPLE OF WYOMING,
FOR PLACEMENT IN NATIONAL
STATUARY HALL, AND FOR
OTHER PURPOSES

Mr. THOMAS (for himself and Mr.
ENZI) submitted the following concur-
rent resolution; which was referred to
the Committee on Rules and Adminis-
tration:

S. CoN. RESs. 115

Whereas Chief Washakie was a recognized
leader of the Eastern Shoshone Tribe;

Whereas Chief Washakie contributed to the
settlement of the west by allowing the Or-
egon and Mormon Trails to pass through
Shoshone lands;

Whereas Chief Washakie, with his foresight
and wisdom, chose the path of peace for his
people;

Whereas Chief Washakie was a great leader
who chose his alliances with other tribes and
the United States Government thoughtfully;
and

Whereas in recognition of his alliance and
long service to the United States Govern-
ment, Chief Washakie was the only chief to
be awarded a full military funeral: Now,
therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring),

SECTION 1. ACCEPTANCE OF STATUE OF CHIEF
WASHAKIE FROM THE PEOPLE OF
WYOMING FOR PLACEMENT IN NA-
TIONAL STATUARY HALL.

(a) IN GENERAL.—The statue of Chief
Washakie, furnished by the people of Wyo-
ming for placement in National Statuary
Hall in accordance with section 1814 of the
Revised Statutes of the United States (40
U.S.C. 187), is accepted in the name of the
United States, and the thanks of the Con-
gress are tendered to the people of Wyoming
for providing this commemoration of one of
Wyoming’s most eminent personages.

(b) PRESENTATION CEREMONY.—The State of
Wyoming is authorized to use the rotunda of
the Capitol on September 7, 2000, at 11:00
a.m., for a presentation ceremony for the
statue. The Architect of the Capitol and the
Capitol Police Board shall take such actions
as may be necessary with respect to physical
preparations and security for the ceremony.

(c) DISPLAY IN ROTUNDA.—The statue shall
be displayed in the rotunda of the Capitol for
a period of not more than 6 months, after
which period the statue shall be moved to its
permanent location in National Statuary
Hall.

SEC. 2. TRANSCRIPT OF PROCEEDINGS.

(a) IN GENERAL.—The transcript of pro-
ceedings of the ceremony held under section
1 shall be printed, under the direction of the
Joint Committee on the Library, as a Senate
document, with illustrations and suitable
binding.

(b) PRINTED COPIES.—In addition to the
usual number, there shall be printed 6,555
copies of the ceremony transcript, of which
105 copies shall be for the use of the Senate,
450 copies shall be for the use of the House of
Representatives, 2,500 copies shall be for use
of the Representative from Wyoming, and
3,500 copies shall be for the use of the Sen-
ators from Wyoming.

SEC. 3. TRANSMITTAL TO GOVERNOR OF WYO-
MING.

The Clerk of the Senate shall transmit a
copy of this concurrent resolution to the
Governor of Wyoming.

Mr. THOMAS. Mr. President, today I
rise along with Senator ENZI to submit
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a concurrent resolution allowing for
the placement of Wyoming’s second
statue in Statuary Hall.

As many individuals from Wyoming
know, Chief Washakie was a true war-
rior and statesman. Chief Washakie
was born in 1798 and actively partici-
pated in the cultural and historic
events that shaped the West before
passing away in 1900. The value of his
life experiences—which span three sep-
arate centuries—still resonate in my
home state today.

Chief Washakie, a skilled orator and
charismatic figure, was widely known
for his ability to foresee what the fu-
ture held for his people. As Chief of the
Shoshone tribe for fifty years,
Washakie was successful in protecting
the interests of his people in the face of
westward expansion. In 1868, Chief
Washakie was instrumental in the
signing of the Fort Bridger treaty—
which granted the Shoshone more than
three million acres of land in the Warm
Valley of the Wind on the Wind River
reservation. His legacy lives on today
as many of his descendants continue to
be involved in tribal matters through-
out Wyoming.

It is fitting that Wyoming has chosen
Chief Washakie to be honored in our
Nation’s Capitol. This resolution not
only speaks to his achievements but
also commemorates the very spirit on
which our great country was founded.

Mr. ENZI. Mr. President, I rise with
my colleague Senator THOMAS to sub-
mit a resolution authorizing Congress
to accept Wyoming’s second statue for
National Statuary Hall, a statue of the
great Chief of the Eastern Shoshone
Tribe, Chief Washakie. The entire na-
tion owes Chief Washakie a great debt
of gratitude for his assistance in allow-
ing settlers to pass over his tribe’s
lands during the great Western migra-
tion and for advancing the cause of
peace between the United States and
Native American nations.

The exact birthdate of Chief
Washakie is not known, but it is be-
lieved that he was born in 1804 to a
Flathead father and a Shoshone moth-
er who lived in a Flathead tribe village.
That village was attacked by the
Blackfeet tribe and Washakie’s father
was Kkilled in the battle. Washakie’s
mother was taken in by the Lemhi
tribe of the Shoshone and Washakie
and his sister remained with the
Lemhis when his mother and the rest
of his family rejoined the Flatheads.

Washakie made his name as a suc-
cessful warrior. He devised a large rat-
tle from a dried buffalo hide that was
inflated and filled with stones that he
used to frighten the horses of rival
tribes in battle. He also aligned his na-
tion with the United States and served
the United States Army as a scout. It
was that service which earned him a
funeral with full military honors upon
his death in 1900. He was the only Na-
tive American leader to be accorded
such an honor.

Washakie united the Shoshones to
battle threats presented by hostile
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tribes, such as the Cheyenne and the
Sioux tribes. This brought him to the
attention of the United States Govern-
ment and white men as someone they
could do business with. He was a friend
of many of the fur trappers who worked
in Wyoming and his assistance with
the other Native American tribes was
invaluable. He also offered protection
to wagon trains making their way
across Wyoming. Chief Washakie sent
members of his tribe to the Little Big-
horn to reinforce Custer’s troops dur-
ing the battle, but were too late to pre-
vent the massacre that took place.

Chief Washakie recognized that the
white man could be a benefit to the
Shoshone tribes. His forward thinking
nature ensured that the Shoshone tribe
received their current home as a res-
ervation and was not required to relo-
cate to an unfamiliar area. The Wind
River Reservation in Western Wyoming
is still home to the Eastern Shoshone
tribe.

Wyoming has recognized Chief
Washakie as one of our state’s most no-
table citizens by granting him a very
unique honor, the placement of a stat-
ue of him in the United States Capitol.
He joins Esther Hobart Morris, the
first female Justice of Peace in the na-
tion and the woman who started the
movement that led the Wyoming Terri-
torial Legislature to grant women the
right to vote in 1869. Chief Washakie
also joins such esteemed company as
patriots Samuel Adams and Ethan
Allen, Senator John Calhoun and
Henry Clay, and Presidents George
Washington and Andrew Jackson to
name just a few of the notable Ameri-
cans with a place of honor in the Cap-
itol. Congress extends its thanks to the
people of Wyoming for providing the
nation with this statue of one of our

most important figures, Chief
Washakie of the Shoshone Nation.
————

SENATE CONCURRENT RESOLU-
TION 116—COMMENDING ISRAEL’S
REDEPLOYMENT FROM SOUTH-
ERN LEBANON

Mr. LOTT (for himself, Mr. DASCHLE,
Mr. HELMS, Mr. BIDEN, Mr. GRAHAM,
Mr. BAUCUS, Mr. HARKIN, Mr. JOHNSON,
Mr. DopD, Mrs. FEINSTEIN, Mrs. MUR-
RAY, and Mr. CONRAD) submitted the
following concurrent resolution; which
was considered and agreed to:

S. COoN. RES. 116

Whereas Israel has been actively seeking a
comprehensive peace with all of her neigh-
bors to bring about an end to the Arab-
Israeli conflict;

Whereas southern Lebanon has for decades
been the staging area for attacks against
Israeli cities and towns by Hezbollah and by
Palestinian terrorists, resulting in the death
or wounding of hundreds of Israeli civilians;

Whereas United Nations Security Council
Resolution 425 (March 19, 1978) calls upon
Israel to withdraw its forces from all Leba-
nese territory;

Whereas the Government of Israel unani-
mously agreed to implement Security Coun-
cil Resolution 425 and has stated its inten-
tion of redeploying its forces to the inter-
national border by July 7, 2000;

CONGRESSIONAL RECORD — SENATE

Whereas Security Council Resolution 425
also calls for ‘‘strict respect for the terri-
torial integrity, sovereignty and political
independence of Lebanon within its inter-
nationally recognized boundaries’ and estab-
lishes a United Nations interim force to help
restore Lebanese sovereignty; and

Whereas the Government of Syria cur-
rently deploys 30,000 Syrian troops in Leb-
anon: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress—

(1) commends Israel for its decision to
withdraw its forces from southern Lebanon
and for taking risks for peace in the Middle
East;

(2) calls upon the United Nations Security
Council—

(A) to recognize Israel’s fulfillment of its
obligations under Security Council Resolu-
tion 425 and to provide the necessary re-
sources for the United Nations Interim Force
in Lebanon (UNIFIL) to implement its man-
date under that resolution; and

(B) to insist upon the withdrawal of all for-
eign forces from Lebanese territory so that
Lebanon may exercise sovereignty through-
out its territory;

(3) urges UNIFIL, in cooperation with the
Lebanese Armed Forces, to gain full control
over southern Lebanon, including taking ac-
tions to ensure the disarmament of
Hezbollah and all other such groups, in order
to eliminate all terrorist activity origi-
nating from that area;

(4) appeals to the Government of Lebanon
to grant clemency and assure the safety and
rehabilitation into Lebanese society of all
members of the South Lebanon Army and
their families;

(5) calls upon the international community
to ensure that southern Lebanon does not
once again become a staging ground for at-
tacks against Israel and to cooperate in
bringing about the reconstruction and re-
integration of southern Lebanon;

(6) recognizes Israel’s right, enshrined in
Chapter 7, Article 51 of the United Nations
Charter, to defend itself and its people from
attack and reasserts United States support
for maintaining Israel’s qualitative military
edge in order to ensure Israel’s long-term se-
curity; and

(7) urges all parties to reenter the peace
process with the Government of Israel in
order to bring peace and stability to all the
Middle East.

SENATE RESOLUTION 309—EX-
PRESSING THE SENSE OF THE
SENATE REGARDING CONDITIONS
IN LAOS

Mr. FEINGOLD (for himself, Mrs.
BOXER, Mr. KOHL, Mr. WELLSTONE, Mrs.
FEINSTEIN, and Mr. GRAMS) submitted
the following resolution; which was re-
ferred to the Committee on Finance:

S. REs. 309

Whereas Laos was devastated by civil war
from 1955 to 1974;

Whereas the people of Laos have lived
under the authoritarian, one-party govern-
ment of the Lao People’s Revolutionary
Party since the overthrow of the existing
Royal Lao government in 1975;

Whereas the communist government of the
Lao People’s Democratic Republic sharply
curtails basic human rights, including free-
dom of speech, assembly, association, and re-
ligion;

Whereas political dissent is not allowed in
Laos and those who express their political
will are severely punished;

Whereas the Lao constitution protects
freedom of religion but the Government of
Laos in practice restricts this right;
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Whereas Laos is not a signatory of the Uni-
versal Declaration of Human Rights or the
International Covenant on Civil and Polit-
ical Rights;

Whereas Laos is a party to international
human rights treaties, including the Inter-
national Convention on the Elimination of
All Forms of Racial Discrimination and the
Convention on the Political Rights of
Women;

Whereas the 1999 State Department Report
on Human Rights Practices in Laos finds
that ‘‘societal discrimination against women
and minorities persist’’;

Whereas the State Department’s report
also finds that the Lao government ‘‘dis-
criminates in its treatment of prisoners’ and
uses ‘‘degrading treatment, solitary confine-
ment, and incommunicado detention against
perceived problem prisoners’’;

Whereas two American citizens, Houa Ly
and Michael Vang, were last seen on the bor-
der between Laos and Thailand in April 1999
and may be in Laos; and

Whereas many Americans of Hmong and
Lao descent are deeply troubled by the con-
ditions in Laos: Now, therefore, be it

Resolved, That the Senate calls on the Gov-
ernment of the Lao People’s Democratic Re-
public to—

(1) respect the basic human rights of all of
its citizens, including freedom of speech, as-
sembly, association, and religion;

(2) ratify the Universal Declaration of
Human Rights and the International Cov-
enant on Civil and Political Rights;

(3) fulfill its obligations under the inter-
national human rights treaties to which it is
a party, including the International Conven-
tion on the Elimination of All Forms of Ra-
cial Discrimination and the Convention on
the Political Rights of Women;

(4) take demonstrable steps to ensure that
Hmong and other ethnic minorities who have
been returned to Laos from Thailand and
elsewhere in Southeast Asia are—

(A) accepted into Lao society on an equal
par with other Lao citizens;

(B) allowed to practice freely their ethnic
and religious traditions and to preserve their
language and culture without threat of fear
or intimidation; and

(C) afforded the same educational, eco-
nomic, and professional opportunities as
other residents of Laos;

(5) allow international humanitarian orga-
nizations, including the International Red
Cross, to gain unrestricted access to areas in
which Hmong and other ethnic minorities
have been resettled;

(6) allow independent monitoring of prison
conditions;

(7) release from prison those who have been
arbitrarily arrested on the basis of their po-
litical or religious beliefs; and

(8) cooperate fully with the United States
Government in the ongoing investigation
into the whereabouts of Houa Ly and Mi-
chael Vang, two United States citizens who
were last seen near the border between Laos
and Thailand in April 1999.

———

SENATE RESOLUTION  310—HON-
ORING THE 19 MEMBERS OF THE
UNITED STATES MARINE CORPS
WHO DIED ON APRIL 8, 2000, AND
EXTENDING THE CONDOLENCES
OF THE SENATE ON THEIR
DEATHS

Ms. SNOWE (for herself, Mr. WARNER,
Mr. LEVIN, Mr. THURMOND, Mr. KEN-

NEDY, Mr. MCcCCAIN, Mr. ROBB, Mr.
SMITH of New Hampshire, Mr. REED,
Mr. INHOFE, Mr. LIEBERMAN, Mr.

SANTORUM, Mr. CLELAND, Mr. ROBERTS,
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Mr. HUTCHINSON, and Mr. SESSIONS)
submitted the following resolution;
which was considered and agreed to:

S. RES. 310

Whereas on April 8, 2000, an MV-22 Osprey
aircraft crashed during a training mission in
support of Operational Evaluation in
Marana, Arizona, killing all 19 members of
the United States Marine Corps onboard;

Whereas the Marines who lost their lives in
the crash made the ultimate sacrifice in the
service of the United States and the Marine
Corps;

Whereas the families of these magnificent
Marines have the most sincere condolences
of the Nation;

Whereas the members of the Marine Corps
take special pride in their esprit de corps,
and this tremendous loss will resonate
through the 3d Battalion, 5th Marine Regi-
ment, 1lst Marine Division, Marine Heli-
copter Squadron-1, and Marine Wing Com-
munications Squadron 38, Marine Air Con-
trol Group 38, and the entire Marine Corps
family;

Whereas the Nation joins the Commandant
of the Marine Corps and the Marine Corps in
mourning this loss; and

Whereas the Marines killed in the accident
were the following:

(1) Sergeant Jose Alvarez, 28, a
machinegunner assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Uvalde, Texas.

(2) Major John A. Brow, 39, a pilot assigned
to Marine Helicopter Squadron-1, of Cali-
fornia, Maryland.

(3) Private First Class Gabriel C.
Clevenger, 21, a machinegunner assigned to
3d Battalion, 5th Marine Regiment, 1st Ma-
rine Division, of Picher, Oklahoma.

(4) Private First Class Alfred Corona, 23, a
machinegunner assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
San Antonio, Texas.

(6) Lance Corporal Jason T. Duke, 28, a
machinegunner assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Tempe, Arizona.

(6) Lance Corporal Jesus Gonzalez Sanchez,
27, an assaultman assigned to 3d Battalion,
5th Marine Regiment, 1st Marine Division, of
San Diego, California.

(7) Major Brooks S. Gruber, 34, a pilot as-
signed to Marine Helicopter Squadron-1, of
Jacksonville, North Carolina.

(8) Lance Corporal Seth G. Jones, 18, an
assaultman assigned to 3d Battalion, 5th Ma-
rine Regiment, 1st Marine Division, of Bend,
Oregon.

(9) 2d Lieutenant Clayton J. Kennedy, 24, a
platoon commander assigned to 3d Battalion,
5th Marine Regiment, 1st Marine Division, of
Clifton Bosque, Texas.

(10) Corporal Kelly S. Keith, 22, an aircraft
crew chief assigned to Marine Helicopter
Squadron-1, of Florence, South Carolina.

(11) Corporal Eric J. Martinez, 21, a field
radio operator assigned to Marine Wing Com-
munications Squadron 38, Marine Air Con-
trol Group 38, of Coconino, Arizona.

(12) Lance Corporal Jorge A. Morin, 21, an
assaultman assigned to 3d Battalion, 5th Ma-
rine Regiment, 1st Marine Division, of
McAllen, Texas.

(13) Corporal Adam C. Neely, 22, a rifleman
assigned to 3d Battalion, 5th Marine Regi-
ment, 1st Marine Division, of Winthrop,
Washington.

(14) Staff Sergeant William B. Nelson, 30, a
satellite communications specialist with Ma-
rine Air Control Group 38, of Richmond, Vir-
ginia.

(15) Private First Class Kenneth O. Paddio,
23, a rifleman assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Houston, Texas.
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(16) Private First Class George P. Santos,
19, a rifleman assigned to 3d Battalion, 5th
Marine Regiment, 1lst Marine Division, of
Long Beach, California.

(17) Private First Class Keoki P. Santos,
24, a rifleman assigned to 3d Battalion, 5th
Marine Regiment, 1lst Marine Division, of
Grand Ronde, Oregon.

(18) Corporal Can Soler, 21, a rifleman as-
signed to 3d Battalion, 5th Marine Regiment,
1st Marine Division, of Palm City, Florida.

(19) Private Adam L. Tatro, 19, a rifleman
assigned to 3d Battalion, 5th Marine Regi-
ment, 1st Marine Division, of Kermit, Texas:
Now, therefore, be it

Resolved, That the Senate—

(1) has learned with profound sorrow of the
deaths of 19 members of the United States
Marine Corps in the crash of an MV-22 Os-
prey aircraft on April 8, 2000, during a train-
ing mission in Marana, Arizona, and extends
condolences to the families of these 19 mem-
bers of the United States Marine Corps;

(2) acknowledges that these 19 members of
the United States Marine Corps embody the
credo of the United States Marine Corps,
‘““‘Semper Fidelis’’;

(3) expresses its profound gratitude to
these 19 members of the United States Ma-
rine Corps for the dedicated and honorable
service they rendered to the United States
and the United States Marine Corps; and

(4) recognizes with appreciation and re-
spect the loyalty and sacrifice these families
have demonstrated in support of the United
States Marine Corps.

SEC. 2. The Secretary of the Senate shall
transmit an enrolled copy of this resolution
to the Commandant of the United States Ma-
rine Corps and to the families of each mem-
ber of the United States Marine Corps who
was Kkilled in the accident referred to in the
first section of this resolution.

SENATE RESOLUTION 311—TO EX-
PRESS THE SENSE OF THE SEN-
ATE REGARDING FEDERAL PRO-
CUREMENT OPPORTUNITIES FOR
WOMEN-OWNED SMALL  BUSI-
NESSES

Mr. BOND (for himself, Mr. KERRY,
Mr. ABRAHAM, Mr. BURNS, Ms. SNOWE,
Ms. LANDRIEU, Mr. LIEBERMAN, Mr.
EDWARDS, Mr. BINGAMAN, Mrs. MURRAY,
and Mr. HARKIN) submitted the fol-
lowing resolution; which was consid-
ered and agreed to:

S. REs. 311

Whereas women-owned small businesses
are the fastest growing segment of the busi-
ness community in the United States;

Whereas women-owned small businesses
will make up more than one-half of all busi-
ness in the United States by the year 2010;

Whereas in 1994, the Congress enacted the
Federal Acquisition Streamlining Act of
1994, establishing a Government-wide goal
for small businesses owned and controlled by
women of not less than 5 percent of the total
dollar value of all prime contracts and sub-
contract awards for each fiscal year;

Whereas the Congress intended that the de-
partments and agencies of the Federal Gov-
ernment make a concerted effort to move to-
ward that goal;

Whereas in fiscal year 1999, the depart-
ments and agencies of the Federal Govern-
ment awarded prime contracts totaling 2.4
percent of the total dollar value of all prime
contracts; and

Whereas in each fiscal year since enact-
ment of the Federal Acquisition Stream-
lining Act of 1994, the Federal departments
and agencies have failed to reach the 5 per-
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cent procurement goal for women-owned
small businesses: Now, therefore, be it

Resolved, That—

(1) the Senate strongly urges the President
to adopt a policy in support of the 5 percent
procurement goal for women-owned small
businesses, and to encourage the heads of the
Federal departments and agencies to under-
take a concerted effort to meet the 5 percent
goal before the end of fiscal year 2000; and

(2) the President should hold the heads of
the Federal departments and agencies ac-
countable to ensure that the 5 percent goal
is achieved during fiscal year 2000.

—————

SENATE RESOLUTION 312—TO
AUTHORIZE TESTIMONY, DOCU-
MENT PRODUCTION, AND LEGAL
REPRESENTATION IN STATE OF
INDIANA V. AMY HAN

Mr. LOTT (for himself and Mr.
DASCHLE) submitted the following reso-
lution; which was considered and
agreed to:

S. REs. 312

Whereas, in the case of State of Indiana v.
Amy Han, C. No. 99-148243, pending in the In-
diana Superior Court of Marion County,
Criminal Division, testimony has been re-
quested from Lesley Reser and Lane Ralph,
employees in the office of Senator Richard
Lugar;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(2), the
Senate may direct its counsel to represent
employees of the Senate with respect to any
subpoena, order, or request for testimony re-
lating to their official responsibilities;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
may, by the judicial or administrative proc-
ess, be taken from such control or possession
but by permission of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate: Now,
therefore, be it

Resolved, That Lesley Reser and Lane
Ralph, and any other employee of Senator
Lugar’s office from whom testimony may be
required, are authorized to testify and
produce documents in the case of State of In-
diana v. Amy Han, except concerning mat-
ters for which a privilege should be asserted.

SEC. 2. The Senate Legal Counsel is author-
ized to represent Lesley Reser, Lane Ralph,
and any other employee of Senator Lugar’s
office in connection with the testimony and
document production authorized in section
one of this resolution.

———

SENATE RESOLUTION 313—TO AU-
THORIZE REPRESENTATION BY
THE SENATE LEGAL COUNSEL IN
HAROLD A. JOHNSON V. MAX
CLELAND, ET AL.

Mr. LOTT (for himself and Mr.
DASCHLE) submitted the following reso-

lution; which was considered and
agreed to:
S. RES. 313
Whereas, Senator Max Cleland has been

named as a defendant in the case of Harold
A. Johnson v. Max Cleland, et al., Case No.
2000CV22443, now pending in the Superior
Court of Fulton County, Georgia;
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Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §288b(a) and 288c(a)(1), the Sen-
ate may direct its counsel to represent Mem-
bers of the Senate in civil actions with re-
spect to their official responsibilities: Now,
therefore, be it

Resolved, That the Senate Legal Counsel is
authorized to represent Senator Max Cleland
in the case of Harold A. Johnson v. Max
Cleland, et al.

————

NOTICE OF HEARING

SUBCOMMITTEE ON NATIONAL PARKS, HISTORIC
PRESERVATION, AND RECREATION

Mr. THOMAS. Mr. President, I would
like to announce for the information of
the Senate and the public that an over-
sight hearing has been scheduled before
the Subcommittee on National Parks,
Historic Preservation, and Recreation
of the Committee on Energy and Nat-
ural Resources. The purpose of this
oversight hearing is to review the final
rules and regulations issued by the Na-
tional Park Service relating to Title IV
of the National Parks Omnibus Man-
agement Act of 1998.

The hearing will take place on Thurs-
day, June 8 at 2:30 p.m. in room SD-366
of the Dirksen Senate Office Building
in Washington, DC.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, SD-364
Dirksen Senate Office Building, Wash-
ington, DC 20510-6150.

For further information, please con-
tact Jim O’Toole or Kevin Clark of the
committee staff at (202) 244-6969.

——————

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ARMED SERVICES

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Com-
mittee on Armed Services be author-
ized to meet during the session of the
Senate on Tuesday, May 23, 2000, at 9:30
a.m., in open and closed session to re-
ceive testimony on U.S. Strategic Nu-
clear Force requirements.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON SMALL BUSINESS

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Com-
mittee on Small Business be authorized
to meet during the session of the Sen-
ate on Tuesday, May 23, 2000, beginning
at 10:00 a.m. in room 428A of the Rus-
sell Senate Office Building to hold a
hearing entitled “‘IRS Restructuring: A
New Era for Small Business.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON HOUSING AND
TRANSPORTATION

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the sub-
committee on Housing and Transpor-
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tation of the Committee on Banking,
Housing, and Urban Affairs be author-
ized to meet during the session of the
Senate on Tuesday, May 23, 2000, to
conduct a hearing on ‘‘consolidation of
HUD’s homeless assistance programs.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON TRANSPORTATION AND

INFRASTRUCTURE

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sub-
committee on Transportation and In-
frastructure be authorized to meet dur-
ing the session of the Senate on Tues-
day, May 23, at 10 a.m., to receive testi-
mony on the administration’s Water
Resources Development Act of 2000 pro-
posal.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON WATER AND POWER

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the Sub-
committee on Water and Power of the
Committee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on Tuesday,
May 23 at 2:30 p.m. to conduct a hear-
ing. The subcommittee will receive tes-
timony on S. 740, a bill to amend the
Federal Power Act to improve the hy-
droelectric licensing process by grant-
ing the Federal Energy Regulatory
Commission statutory authority to
better coordinate participation by
other agencies and entities, and for
other purposes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PRIVILEGES OF THE FLOOR

Mr. McCONNELL. Mr. President, I
ask unanimous consent Christyne
Bourne, a legal intern for the Rules
Committee, be permitted to have ac-
cess to the floor during the debate on
the FEC nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that Tom McCor-
mick, a legal intern on my staff, be
granted floor privileges during the du-
ration of the debate on the nomina-
tions that we are considering today
and tomorrow.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

ORDER FOR STAR PRINT—S. 2299

Mr. ALLARD. Mr. President, I ask
unanimous consent that S. 2299 be star
printed with the changes that are at
the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
COMMENDING ISRAEL’S REDE-
PLOYMENT FROM SOUTHERN

LEBANON

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
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ation of S. Con. Res. 116, submitted
earlier by Senator LOTT and others.

The PRESIDING OFFICER. The
clerk will report the concurrent resolu-
tion by title.

The assistant legislative clerk read
as follows:

A concurrent resolution (S. Con. Res. 116)
commending Israel’s redeployment from
southern Lebanon.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the concur-
rent resolution be agreed to, the pre-
amble be agreed to, the motion to re-
consider be laid upon the table, and
any statements relating to the resolu-
tion be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (S. Con.
Res. 116) was agreed to.

The preamble was agreed to.

The concurrent resolution, with its
preamble, reads as follows:

S. CON. RESs. 116

Whereas Israel has been actively seeking a
comprehensive peace with all of her neigh-
bors to bring about an end to the Arab-
Israeli conflict;

Whereas southern Lebanon has for decades
been the staging area for attacks against
Israeli cities and towns by Hezbollah and by
Palestinian terrorists, resulting in the death
or wounding of hundreds of Israeli civilians;

Whereas United Nations Security Council
Resolution 425 (March 19, 1978) calls upon
Israel to withdraw its forces from all Leba-
nese territory;

Whereas the Government of Israel unani-
mously agreed to implement Security Coun-
cil Resolution 425 and has stated its inten-
tion of redeploying its forces to the inter-
national border by July 7, 2000;

Whereas Security Council Resolution 425
also calls for ‘‘strict respect for the terri-
torial integrity, sovereignty and political
independence of Lebanon within its inter-
nationally recognized boundaries’ and estab-
lishes a United Nations interim force to help
restore Lebanese sovereignty; and

Whereas the Government of Syria cur-
rently deploys 30,000 Syrian troops in Leb-
anon: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That Congress—

(1) commends Israel for its decision to
withdraw its forces from southern Lebanon
and for taking risks for peace in the Middle
East;

(2) calls upon the United Nations Security
Council—

(A) to recognize Israel’s fulfillment of its
obligations under Security Council Resolu-
tion 425 and to provide the necessary re-
sources for the United Nations Interim Force
in Lebanon (UNIFIL) to implement its man-
date under that resolution; and

(B) to insist upon the withdrawal of all for-
eign forces from Lebanese territory so that
Lebanon may exercise sovereignty through-
out its territory;

(3) urges UNIFIL, in cooperation with the
Lebanese Armed Forces, to gain full control
over southern Lebanon, including taking ac-
tions to ensure the disarmament of
Hezbollah and all other such groups, in order
to eliminate all terrorist activity origi-
nating from that area;

(4) appeals to the Government of Lebanon
to grant clemency and assure the safety and
rehabilitation into Lebanese society of all
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members of the South Lebanon Army and
their families;

(5) calls upon the international community
to ensure that southern Lebanon does not
once again become a staging ground for at-
tacks against Israel and to cooperate in
bringing about the reconstruction and re-
integration of southern Lebanon;

(6) recognizes Israel’s right, enshrined in
Chapter 7, Article 51 of the United Nations
Charter, to defend itself and its people from
attack and reasserts United States support
for maintaining Israel’s qualitative military
edge in order to ensure Israel’s long-term se-
curity; and

(7) urges all parties to reenter the peace
process with the Government of Israel in
order to bring peace and stability to all the
Middle East.

————

HONORING  NINETEEN MARINES
AND EXTENDING CONDOLENCES
OF THE SENATE ON THEIR
DEATHS

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of S. Res. 310, submitted earlier
by Senator SNOWE, for herself and oth-
ers.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 310) honoring the 19
members of the United States Marine Corps
who died on April 8, 2000, and extending the
condolences of the Senate on their deaths.

There being no objection, the Senate
proceeded to consider the resolution.

Ms. SNOWE. Mr. President, I rise to
speak on a resolution honoring the 19
Marines who died on April 8, 2000 dur-
ing a training mission in Marana, AZ,
and extending the condolences of the
Senate to their families and the Marine
Corps.

I thank Senators WARNER and LEVIN,
and the 13 other Senators—from both
sides of the aisle on the Armed Serv-
ices Committee—for joining me in bi-
partisan support of this resolution.

At approximately 8 p.m. on Satur-
day, April 8, while conducting training
as part of the weapons and tactics in-
structor course, during an operational
evaluation of the MV-22 Osprey, the
aircraft unexpectedly plunged to the
ground during landing, killing all 19
marines on board.

Their deaths stunned the Nation.
Among those who died were fathers,
husbands, boyfriends, brothers,
grandsons, nephews, uncles, and
friends. These dedicated men were from
Texas, Maryland, Oklahoma, Cali-
fornia, North Carolina, Oregon, South
Carolina, Arizona, Washington, Vir-
ginia, and Florida but were bound to-
gether in the brotherhood of arms
known as the United States Marine
Corps.

Since it was first established through
a resolution by the Continental Con-
gress on November 10, 1775, the United
States Marine Corps has been defined
by the fearless and indomitable spirit
of those who have served. Sharing an
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enviable ‘‘esprit de corps,” marines
have used the Marine Corps emblem of
the eagle, globe, and anchor to tran-
scend race, ethnicity, gender, geo-
graphic and economic background.
Their tenacity, uncompromising will,
and outspoken pride in being a marine
have endeared them to the nation, and
we, as a nation, grieve their loss.

Nowhere is this loss felt more deeply
than by the families of these men. I
thank them for their unrelenting sup-
port and sacrifice that they have made
to their marine, to the Marine Corps,
and to their Nation, and offer my sym-
pathy for their loss. I also recognize
the Marine Corps family—specifically
the 3d Battalion, 5th Marine Regiment,
1st Marine Division, the Marine Heli-
copter Squadron-1, and the Marine
Wing Communications Squadron 38,
Marine Air Control Group 38—who
served side by side with these marines
and will continue to carry out the mis-
sion without them.

This tragic accident is a brutal re-
minder that there is no such thing as
“routine’”” training for our men and
women in the military. Every day, all
around the world our armed forces risk
their lives, in peace and in combat, to
support and defend our great Nation,
and they deserve our thanks and admi-
ration.

Mr. President, this resolution recog-
nizes the sacrifices of these magnifi-
cent 19 marines and their families who
embody the Marine Corps credo ‘‘Sem-
per Fidelis” always faithful. It is the
opportunity for the Senate to pub-
lically thank their families and the
Marine Corps for their dedication, loy-
alty, and sacrifice to our Nation, and
to extend our condolences on this loss.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and any statements re-
lating to the resolution be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 310

Whereas on April 8, 2000, an MV-22 Osprey
aircraft crashed during a training mission in
support of Operational Evaluation in
Marana, Arizona, killing all 19 members of
the United States Marine Corps onboard;

Whereas the Marines who lost their lives in
the crash made the ultimate sacrifice in the
service of the United States and the Marine
Corps;

Whereas the families of these magnificent
Marines have the most sincere condolences
of the Nation;

Whereas the members of the Marine Corps
take special pride in their esprit de corps,
and this tremendous loss will resonate
through the 3d Battalion, 5th Marine Regi-
ment, 1lst Marine Division, Marine Heli-
copter Squadron-1, and Marine Wing Com-
munications Squadron 38, Marine Air Con-
trol Group 38, and the entire Marine Corps
family;
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Whereas the Nation joins the Commandant
of the Marine Corps and the Marine Corps in
mourning this loss; and

Whereas the Marines killed in the accident
were the following:

1) Sergeant Jose Alvarez, 28, a
machinegunner assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Uvalde, Texas.

(2) Major John A. Brow, 39, a pilot assigned
to Marine Helicopter Squadron-1, of Cali-
fornia, Maryland.

(3) Private First Class Gabriel C.
Clevenger, 21, a machinegunner assigned to
3d Battalion, 5th Marine Regiment, 1st Ma-
rine Division, of Picher, Oklahoma.

(4) Private First Class Alfred Corona, 23, a
machinegunner assigned to 3d Battalion, 5th
Marine Regiment, 1lst Marine Division, of
San Antonio, Texas.

(5) Lance Corporal Jason T. Duke, 28, a
machinegunner assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Tempe, Arizona.

(6) Lance Corporal Jesus Gonzalez Sanchez,
27, an assaultman assigned to 3d Battalion,
5th Marine Regiment, 1st Marine Division, of
San Diego, California.

(7) Major Brooks S. Gruber, 34, a pilot as-
signed to Marine Helicopter Squadron-1, of
Jacksonville, North Carolina.

(8) Lance Corporal Seth G. Jones, 18, an
assaultman assigned to 3d Battalion, 5th Ma-
rine Regiment, 1st Marine Division, of Bend,
Oregon.

(9) 2d Lieutenant Clayton J. Kennedy, 24, a
platoon commander assigned to 3d Battalion,
5th Marine Regiment, 1st Marine Division, of
Clifton Bosque, Texas.

(10) Corporal Kelly S. Keith, 22, an aircraft
crew chief assigned to Marine Helicopter
Squadron-1, of Florence, South Carolina.

(11) Corporal Eric J. Martinez, 21, a field
radio operator assigned to Marine Wing Com-
munications Squadron 38, Marine Air Con-
trol Group 38, of Coconino, Arizona.

(12) Lance Corporal Jorge A. Morin, 21, an
assaultman assigned to 3d Battalion, 5th Ma-
rine Regiment, 1lst Marine Division, of
McAllen, Texas.

(13) Corporal Adam C. Neely, 22, a rifleman
assigned to 3d Battalion, 5th Marine Regi-
ment, 1lst Marine Division, of Winthrop,
Washington.

(14) Staff Sergeant William B. Nelson, 30, a
satellite communications specialist with Ma-
rine Air Control Group 38, of Richmond, Vir-
ginia.

(15) Private First Class Kenneth O. Paddio,
23, a rifleman assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Houston, Texas.

(16) Private First Class George P. Santos,
19, a rifleman assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Long Beach, California.

(17) Private First Class Keoki P. Santos,
24, a rifleman assigned to 3d Battalion, 5th
Marine Regiment, 1st Marine Division, of
Grand Ronde, Oregon.

(18) Corporal Can Soler, 21, a rifleman as-
signed to 3d Battalion, 5th Marine Regiment,
1st Marine Division, of Palm City, Florida.

(19) Private Adam L. Tatro, 19, a rifleman
assigned to 3d Battalion, 5th Marine Regi-
ment, 1st Marine Division, of Kermit, Texas:
Now, therefore, be it

Resolved, That the Senate—

(1) has learned with profound sorrow of the
deaths of 19 members of the United States
Marine Corps in the crash of an MV-22 Os-
prey aircraft on April 8, 2000, during a train-
ing mission in Marana, Arizona, and extends
condolences to the families of these 19 mem-
bers of the United States Marine Corps;

(2) acknowledges that these 19 members of
the United States Marine Corps embody the
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credo of the United States Marine Corps,
“Semper Fidelis’’;

(3) expresses its profound gratitude to
these 19 members of the United States Ma-
rine Corps for the dedicated and honorable
service they rendered to the United States
and the United States Marine Corps; and

(4) recognizes with appreciation and re-
spect the loyalty and sacrifice these families
have demonstrated in support of the United
States Marine Corps.

SEC. 2. The Secretary of the Senate shall
transmit an enrolled copy of this resolution
to the Commandant of the United States Ma-
rine Corps and to the families of each mem-
ber of the United States Marine Corps who
was Kkilled in the accident referred to in the
first section of this resolution.

————

REMOVAL OF INJUNCTION OF SE-
CRECY—TREATY DOCUMENT NOS.
106-25 THROUGH 106-31

Mr. ALLARD. Mr. President, as in
executive session, I ask unanimous
consent that the Injunction of Secrecy
be removed from the following treaties
transmitted to the Senate on May 23,
2000, by the President of the United
States: Investment Treaty with Bah-
rain (Treaty Document No. 106-25); In-
vestment Treaty with Bolivia (Treaty
Document No. 106-26); Investment
Treaty with Honduras (Treaty Docu-
ment No. 106-27); Investment Treaty
with El1 Salvador (Treaty Document
No. 106-28); Investment Treaty with
Croatia (Treaty Document No. 106-29);
Investment Treaty with Jordan (Trea-
ty Document No. 106-30); Investment
Treaty with Mozambique (Treaty Doc-
ument No. 106-31).

Further, I ask unanimous consent
that the treaties be considered as hav-
ing been read for the first time, that
they be referred with accompanying
papers to the Committee on Foreign
Relations and ordered to be printed,
and that the President’s messages be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The messages of the President are as
follows:

To the Senate of the United States:

With a view of receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the State of Bahrain Concerning the
Encouragement and Reciprocal Protec-
tion of Investment, with Annex, signed
at Washington on September 29, 1999. I
transmit also, for the information of
the Senate, the report of the Depart-
ment of State with respect to this
Treaty.

The bilateral investment treaty
(BIT) with Bahrain is the third such
treaty between the United States and a
Middle Eastern country. The Treaty
will protect U.S. investment and assist
Bahrain in its efforts to develop its
economy by creating conditions more
favorable for U.S. private investment
and thus strengthen the development
of its private sector.

The Treaty is fully consistent with
U.S. policy toward international and
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domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive national treatment.
Under this Treaty, the Parties also
agree to customary international law
standards for expropriation. The Trea-
ty includes detailed provisions regard-
ing the computation and payment of
prompt, adequate, and effective com-
pensation for expropriation; free trans-
fer of funds related to investments;
freedom of investments from specified
performance requirements; fair, equi-
table, and most-favored-nation treat-
ment; and the investor’s freedom to
choose to resolve disputes with the
host government through international
arbitration.

I recommend that the Senate con-
sider this Treaty as soon as possible
and give its advice and consent to rati-
fication of the Treaty at an early date.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.
To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Republic of Bolivia Concerning
the Encouragement and Reciprocal
Protection of Investment, with Annex
and Protocol, signed at Santiago,
Chile, on April 17, 1998, during the Sec-
ond Presidential Summit of the Amer-
icas. I transmit also, for the informa-
tion of the Senate, the report of the
Department of State with respect to
this Treaty.

The Dbilateral investment treaty
(BIT) with Bolivia is the sixth such
treaty between the United States and a
Central or South American country.
The Treaty will protect U.S. invest-
ment and assist Bolivia in its efforts to
develop its economy by creating condi-
tions more favorable for U.S. private
investment and thus strengthen the de-
velopment of its private sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive mnational treatment.
Under this Treaty, the Parties also
agree to customary international law
standards for expropriation. The Trea-
ty includes detailed provisions regard-
ing the computation and payment of
prompt, adequate, and effective com-
pensation for expropriation; free trans-
fer of funds related to investments;
freedom of investments from specified
performance requirements; fair, equi-
table, and most-favored-nation treat-
ment; and the investor’s freedom to
choose to resolve disputes with the
host government through international
arbitration.

I recommend that the Senate con-
sider this Treaty as soon as possible,
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and give its advice and consent to rati-

fication of the Treaty at an early date.
WILLIAM J. CLINTON.

THE WHITE HOUSE, May 23, 2000.

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Republic of Honduras Con-
cerning the Encouragement and Recip-
rocal Protection of Investment, with
Annex and Protocol, signed at Denver
on July 1, 1995. I transmit also, for the
information of the Senate, the report
of the Department of State with re-
spect to this Treaty.

The Dbilateral investment treaty
(BIT) with Honduras is the fourth such
Treaty with a Central or South Amer-
ican country. The Treaty will protect
U.S. investment and assist Honduras in
its efforts to develop its economy by
creating conditions more favorable for
U.S. private investment and thus
strengthen the development of its pri-
vate sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive mnational treatment.
Under this Treaty, the Parties also
agree to international law standards
for expropriation. The Treaty includes
detailed provisions regarding the com-
putation and payment of prompt, ade-
quate, and effective compensation for
expropriation; free transfer of funds re-
lated to investments; freedom of in-
vestments from specified performance
requirements; fair, equitable, and
most-favored-nation treatment; and
the investor’s freedom to choose to re-
solve disputes with the host govern-
ment through international arbitra-
tion.

I recommend that the Senate con-
sider this Treaty as soon as possible,
and give its advice and consent to rati-
fication of the Treaty, with Annex and
Protocol, at an early date.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Republic of El Salvador Con-
cerning the Encouragement and Recip-
rocal Protection of Investment, with
Annex and Protocol, signed at San Sal-
vador on March 10, 1999. I transmit
also, for the information of the Senate,
the report of the Department of State
with respect to this Treaty.

The Dbilateral investment treaty
(BIT) with El Salvador is the seventh
such treaty with a Central or South
American country. The Treaty will
protect U.S. investment and assist El
Salvador in its efforts to develop its
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economy by creating conditions more
favorable for U.S. private investment
and thereby strengthening the develop-
ment of its private sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive national treatment.
Under this Treaty, the Parties also
agree to customary international law
standards for expropriation. The Trea-
ty includes detailed provisions regard-
ing the computation and payment of
prompt, adequate, and effective com-
pensation for expropriation; free trans-
fer of funds related to investments;
freedom of investments from specified
performance requirements; fair, equi-
table, and most-favored-nation treat-
ment; and the investor’s freedom to
choose to resolve disputes with the
host government through international
arbitration.

I recommend that the Senate con-
sider this Treaty as soon as possible,
and give its advice and consent to rati-
fication of the Treaty at an early date.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Republic of Croatia Concerning
the Encouragement and Reciprocal
Protection of Investment, with Annex
and Protocol, signed at Zagreb on July
13, 1996. I transmit also, for the infor-
mation of the Senate, the report of the
Department of State with respect to
this Treaty.

The Bilateral Investment Treaty
(BIT) with Croatia was the fourth such
treaty between the United States and a
Southeastern European country. The
Treaty will protect U.S. investment
and assist Croatia in its efforts to de-
velop its economy by creating condi-
tions more favorable for U.S. private
investment and thus strengthen the de-
velopment of its private sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive national treatment.
Under this Treaty, the Parties also
agree to customary international law
standards for expropriation. The Trea-
ty includes detailed provisions regard-
ing the computation and payment of
prompt, adequate, and effective com-
pensation for expropriation; free trans-
fer of funds related to investments;
freedom of investments from specified
performance requirements; fair, equi-
table, and most-favored-nation treat-
ment; and the investor’s freedom to
choose to resolve disputes with the
host government through international
arbitration.
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I recommend that the Senate con-
sider this Treaty as soon as possible,
and give its advice and consent to rati-
fication of the Treaty at an early date.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Hashemite Kingdom of Jordan
Concerning the Encouragement and
Reciprocal Protection of Investment,
with Annex and Protocol, signed at
Amman on July 2, 1997. I transmit also,
for the information of the Senate, the
report of the Department of State with
respect to this Treaty.

The Dbilateral investment treaty
(BIT) with Jordan was the second such
treaty between the United States and a
country in the Middle East. The Treaty
will protect U.S. investment and assist
Jordan in its efforts to develop its
economy by creating conditions more
favorable for U.S. private investment
and thus strengthen the development
of its private sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive mnational treatment.
Under this Treaty, the Parties also
agree to customary international law
standards for expropriation. The Trea-
ty includes detailed provisions regard-
ing the computation and payment of
prompt, adequate, and effective com-
pensation for expropriation; free trans-
fer of funds related to investments;
freedom of investments from specified
performance requirements; fair, equi-
table, and most-favored-nation treat-
ment; and the investor’s freedom to
choose to resolve disputes with the
host government through international
arbitration.

I recommend that the Senate con-
sider this Treaty as soon as possible,
and give its advice and consent to rati-
fication of the treaty at an early date.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of Mozambique Concerning the Encour-
agement and Reciprocal Protection of
Investment, with Annex and Protocol,
signed at Washington on December 1,
1998. I transmit also, for the informa-
tion of the Senate, the report of the
Department of State with respect to
this Treaty.

The Dbilateral investment treaty
(BIT) with Mozambique is the first
such treaty between the United States
and a country in Southern Africa. The
Treaty will protect U.S. investment
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and assist Mozambique in its efforts to
develop its economy by creating condi-
tions more favorable for U.S. private
investment and thus strengthen the de-
velopment of its private sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive mnational treatment.
Under this Treaty, the Parties also
agree to customary international law
standards for expropriation. The Trea-
ty includes detailed provisions regard-
ing the computation and payment of
prompt, adequate, and effective com-
pensation for expropriation; free trans-
fer of funds related to investments;
freedom of investments from specified
performance requirements; fair, equi-
table, and most-favored-nation treat-
ment; and the investor’s freedom to
choose to resolve disputes with the
host government through international
arbitration.

I recommend that the Senate con-
sider this Treaty as soon as possible
and give its advice and consent to rati-
fication of the Treaty at an early date.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.

———

FEDERAL PROCUREMENT OPPOR-
TUNITIES FOR WOMEN-OWNED
BUSINESSES

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
now proceed to the immediate consid-
eration of S. Res. 311, submitted earlier
by Senator BOND and Senator KERRY.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 311) to express the
sense of the Senate regarding Federal pro-
curement opportunities for women-owned
small businesses.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. BOND. Mr. President, I rise in
support of the Senate Resolution I in-
troduce today which calls attention to
the Federal Government’s failure to
meet the statutory goal to award 5 per-
cent of Federal contract dollars to
women-owned small businesses. I am
very pleased that members of the Sen-
ate Committee on Small Business have
cosponsored this Resolution, including
the committee’s ranking member, Sen-
ator KERRY, Senator BURNS, Senator
SNOWE, Senator LANDRIEU, Senator
LIEBERMAN, Senator EDWARDS and Sen-
ator ABRAHAM, who authored last
year’s initiative in the committee to
help women reach the 5-percent goal.
In addition, Senators BINGAMAN and
MURRAY have joined us as cosponsors
of the resolution.

This is Small Business Week 2000. It
is very appropriate that we recognize
the important roles played of women-
owned small businesses in our Nation’s
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economy and communities. The num-
ber of small businesses owned and con-
trolled by women is expanding at a
very rapid rate, and today, they total
38 percent of all businesses in the
United States. Importantly, their num-
bers are expanding at such a pace that
it is anticipated women-owned small
businesses will make up over 50 percent
of all businesses by 2010. That is an as-
tounding statistic.

In 1994, Congress recognized the im-
portant role women-owned small busi-
nesses play in our economy. During the
consideration of the Federal Acquisi-
tion Streamlining Act, FASA, the Sen-
ate approved a provision directing that
5 percent of all Federal procurement
dollars be awarded each year to
women-owned small businesses. The
goal includes 5 percent of prime con-
tract dollars and 5 percent of sub-
contract dollars and was included in
the final FASA Conference Report and
enacted into law.

The Federal departments and agen-
cies have failed to meet the 5 percent
goal since it was enacted by Congress
in 1994. After Senator ABRAHAM chaired
a committee field hearing in Michigan
on the state of women business owners,
he offered an amendment addressing
the failure of the Federal departments
and agencies to meet the 5 percent goal
during the Committee on Small Busi-
ness markup of the “Women’s Business
Centers Sustainability Act of 1999,” S.
791. The amendment was adopted
unanimously by the Committee and en-
acted into law, Public Law 106-165. It
directed the General Accounting Office
to undertake an audit of the Federal
procurement system and its impact on
women-owned small businesses, which
is underway at this time.

The statistics for Federal procure-
ment for FY 1999 have been released.
Again, the 5 percent goal for women-
owned small businesses was not met—
and again the Federal departments and
agencies fell over 50 percent short of
the goal—reaching only 2.4 percent.
The failure of the Administration to
meet this goal, which is designed to
produce opportunities for start-up and
growing small, women-owned busi-
nesses, is disturbing. Over 5 years have
passed since the enactment of FASA,
and the Federal Government continues
to respond by taking baby steps toward
meeting this Congressionally-man-
dated goal.

The resolution before the Senate
today urges the President to adopt an
administration policy in support of the
5-percent goal. Further, the resolution
urges the President to go to the heart
of the problem—to those Federal de-
partments and agencies that are not
carrying their share of the burden in
meeting the goal. Specifically, the res-
olution asks the President to hold the
head of each department and agency
accountable for meeting the 5-percent
goal.

Is it asking too much to require cabi-
net secretaries and agency heads to
work harder to comply with a statu-
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tory goal? Of course not. It’s all a mat-
ter of priorities. And I think sup-
porting women-owned business should
and must be a priority for each and
every cabinet secretary and agency
head. In other words, we are demanding
performance not promises.

Were it not for the growth of the
small business community over the
past decade, our economy would not be
its booming self. Women-owned small
businesses have contributed signifi-
cantly to our economic strength and
stability. We need to help stimulate
this growth to strengthen further the
foundation of our business success. The
b percent Federal procurement goal is a
significant component to help women-
owned business to start-up and flour-
ish.

We should not lose sight of the fact
that our laws are not keeping up with
the new realities of business, particu-
larly for women-owned businesses, who
are heating up the economy. We need
to be ever vigilant and remain alert to
changes in the business climate so that
laws and government policies are rel-
evant and helpful. We in Congress
should be prepared to jettison anti-
quated laws. And we need to recognize
that occasionally the best government
policy will be to step aside to avoid
hindering progress and growth.

Future Congresses and Administra-
tions will have a tremendous impact on
the success of women-owned busi-
nesses. That is why I am joining with
Senators KERRY, OLYMPIA SNOWE,
MARY LANDRIEU, DIANNE FEINSTEIN,
and KAY BAILEY HUTCHISON to convene
a National Women’s Business Summit
on June 4-5, 2000, in Kansas City, Mis-
souri. The summit will give women
small business owners the opportunity
to help formulate national policies on
women’s small business issues by gath-
ering input from women business lead-
ers, elected officials and other experts.
Results and recommendations from
this summit will be communicated di-
rectly to the Congress. More informa-
tion about the summit can be found on
my Senate office Web site at
www.senate.gov/bond.

As we begin Small Business Week, 1
hope my colleagues in the Senate will
take a moment and recognize the im-
portant role small businesses play in
our economy. And I urge them to rein-
force their support for the b-percent
Federal procurement goal and women-
owned small businesses by voting in
favor of the Senate resolution.

Mr. KERRY. Mr. President, women-
owned businesses have scored a double
victory today. President Clinton and a
bi-partisan coalition of Senators have
unveiled separate but complementary
national policies to increase procure-
ment opportunities for businesses
owned by women.

Though on its face Federal procure-
ment may not sound like an important
issue to the general public, or even a
term that many recognize, it is one of
the most lucrative, yet difficult, mar-
kets for small businesses to access,
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particularly those owned by women
and under-represented minorities. For
example, in 1999, women-owned busi-
nesses made up 38 percent of all busi-
nesses but received only 2.4 percent of
the $189 billion in Federal prime con-
tracts. We can do better. And, before
we enact new laws, we should promote
and enforce the ones we have.

First, I want to offer my strong sup-
port and sincere compliments to Presi-
dent Clinton for signing an executive
order today that vreaffirms and
strengthens the executive branch’s
commitment to meeting the five-per-
cent procurement goal for women-
owned businesses. His staff has worked
for months with the Small Business
Administration, SBA, the National
Women’s Business Council, the Wom-
en’s Coalition for Access to Procure-
ment, Women First, Women’s Con-
struction Owners and Executives, and
the Women’s Business Enterprise Na-
tional Council to draft a feasible plan
to help Federal agencies and depart-
ments increase the number of con-
tracts awarded to businesses owned by
women. Announcing that plan this
afternoon is timely.

Today I join my colleague Senator
BoOND to introduce a resolution that en-
courages the President to adopt a pol-
icy that reinforces and enforces a pro-
curement law Congress passed in 1994.
That law, the Federal Acquisition
Streamlining Act, established a gov-
ernment-wide goal for all heads of Fed-
eral departments and agencies to
award five percent of their prime and
subcontracts to women-owned busi-
nesses. First, this resolution asks the
President to adopt a policy that sup-
ports the law and encourages agencies
and departments to meet the goal. Sec-
ond, this resolution asks the President
to reinforce the law by holding the
heads of agencies and departments ac-
countable for meeting the five-percent
goal.

I believe the President’s executive
order goes beyond the Senate’s request
and establishes a strong system within
the Federal Government for increasing
the number of contracts that go to
women-owned businesses. I think it is
very smart to hire an Assistant Admin-
istrator for Women’s Procurement
within the SBA’s Office of Government
Contracting. Increasing opportunities
for women-owned businesses is a full-
time job and devoting staff to this area
is good use of resources.

I also think it is good policy for the
Assistant Administrator to evaluate
the agencies’ contracting records on a
semi-annual basis. This has two bene-
fits. One, it encourages the procure-
ment offices to run their operations
like good small businesses. If you ask,
most business owners will tell you that
a key to running a successful business
is having a solid business plan and reg-
ularly measuring your costs against
revenues and projecting adequate in-
ventory or staff to meet the demands
of your products or services. I think it
is a very good idea for contracting offi-
cers to do the same. Two, this policy
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allows the SBA to work with an agency
that is not meeting its goal midway
through the year rather than finding
out at the end of the year when it is
too late.

Lastly, I like the Administration’s
plan because it takes a holistic ap-
proach to procurement. Rather than
just focusing on the agencies and de-
partments, it requires the Assistant
Administrator to organize training and
development seminars that teach
women entrepreneurs about the com-
plex world of Federal procurement and
the SBA’s procurement programs. It
will be much easier for women-owned
businesses to compete for Federal con-
tracts if they understand the process
and how to find out about opportuni-
ties.

I think it is important to note that
while the government as a whole is not
contracting as it should with women-
owned firms, there are some out-
standing exceptions. Some Federal
agencies have taken the lead in work-
ing with women owned firms, and
should be congratulated. According to
the Federal Procurement Data System,
the Department of Housing and Urban
Development, the Consumer Product
Safety Commission, the Federal Mine
Safety & Health Review Commission,
the Nuclear Regulatory Commission,
and the Small Business Administration
have all not only met the five percent
goal, but have come in at around fif-
teen percent or better. That is three
times the goal set by Congress.

These Federal agencies know that
working with women-owned firms is
not simply an altruistic exercise. These
firms are strong, dependable and do
good work. These firms provide a solid
service to their customer, and the Fed-
eral contracting officers know it. In
total, 20 Federal agencies either met or
exceeded the five percent goal.

Therefore, we know that it is indeed
possible for Government agencies to
meet the five percent goal. With this
resolution, it is our hope that agencies
will work harder, following the exam-
ples of the agencies I discussed earlier,
to contract with women-owned firms.

I've supported many initiatives over
the years to increase resources and op-
portunities for businesses owned by
women. Most recently, I supported
Senator LANDRIEU’s legislation to re-
authorize the National Women’s Busi-
ness Council for 3 years, and to in-
crease the annual appropriation from
$600,000 to $1 million. Part of that in-
crease will be used to assist Federal
agencies meet the five-percent procure-
ment goal for women-owned businesses.
The Council has provided great leader-
ship in this area, making increased
contracting opportunities a priority
since it was created in 1988, and earned
praise from Democrats and Repub-
licans for two extensive procurement
studies it published in 1998 and 1999.
The first study tracked 11 years of Fed-
eral contracting so that we have meas-
urable data, and the second study iden-
tified and analyzed public and private
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sector practices that have been suc-
cessful in increasing contracting op-
portunities for women business owners.
The additional resources will allow the
Council to build on that study and put
the information to good use, ulti-
mately increasing competitive con-
tracting opportunities for businesses
owned by women.

In addition to supporting reauthor-
ization of the National Women’s Busi-
ness Council, last year I introduced the
Women’s Business Centers Sustain-
ability Act of 1999. Now public law,
that legislation is helping Centers ad-
dress the funding constraints that have
been making it increasingly difficult
for them to sustain the level of services
they provide after they graduate from
the Women’s Business Centers program
and no longer receive federal matching
funds. It is important to note that SBA
requires Women’s Business Centers to
provide procurement training.

As part of that bill, we passed an
amendment addressing Federal pro-
curement opportunities for women-
owned small businesses. The amend-
ment expressed the sense of the Senate
that the General Accounting Office
should conduct an audit on the federal
procurement system for the preceding
three years. Unlike the Council’s pre-
vious studies and reports that focused
on data and best practices, this report
was to focus on why the agencies
haven’t met the congressionally man-
dated five-percent procurement goal
for small businesses owned by women.

Mr. President, the Federal agencies
have begun to make progress since
Congress enacted the five-percent pro-
curement goal, but I want the con-
tracting managers to remember that
this goal is a minimum, not a max-
imum. Out of the more than 9 million
businesses owned by women in this
country, I believe that the Federal
Government can find ones that are
qualified and reliable, with good prod-
ucts and services, to fill their contracts
if they make it a priority.

I believe that the President’s Execu-
tive Order establishes a strong system
within the Federal Government for in-
creasing the number of contracts that
go to women-owned businesses, and I
look forward to seeing the Federal de-
partments and agencies meet the five-
percent goal this year, as the Senate
resolution emphasizes.

I ask unanimous consent that this
statement and a copy of the Executive
Order be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

EXECUTIVE ORDER
INCREASING OPPORTUNITIES FOR WOMEN-OWNED
SMALL BUSINESSES

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, including the
Small Business Act, 15 U.S.C. 631, et seq.,
section 7106 of the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-
3565), and the Office of Federal Procurement
Policy, 41 U.S.C. 403, et seq., and in order to
strengthen the executive branch’s commit-
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ment to increased opportunities for women-
owned small businesses, it is hereby ordered
as follows:

Section 1. Executive Branch Policy. In order
to reaffirm and strengthen the statutory pol-
icy contained in the Small Business Act, 15
U.S.C. 644(g)(1), it shall be the policy of the
executive branch to take the steps necessary
to meet or exceed the 5 percent Government-
wide goal for participation in procurement
by women-owned small businesses (WOSBs).
Further, the executive branch shall imple-
ment this policy by establishing a participa-
tion goal for WOSBs of not less than 5 per-
cent of the total value of all prime contract
awards for each fiscal year and of not less
than 5 percent of the total value of all sub-
contract awards for each fiscal year.

Sec. 2. Responsibilities of Federal Departments
and Agencies. Each department and agency
(hereafter referred to collectively as ‘‘agen-
cy”’) that has procurement authority shall
develop a long-term comprehensive strategy
to expand opportunities for WOSBs. Where
feasible and consistent with the effective and
efficient performance of its mission, each
agency shall establish a goal of achieving a
participation rate for WOSBs of not less than
5 percent of the total value of all prime con-
tract awards for each fiscal year and of not
less than 5 percent of the total value of all
subcontract awards for each fiscal year. The
agency’s plans shall include, where appro-
priate, methods and programs as set forth in
section 4 of this order.

Sec. 3. Responsibilities of the Small Business
Administration. The Small Business Adminis-
tration (SBA) shall establish an Assistant
Administrator for Women’s Procurement
within the SBA’s Office of Government Con-
tracting. This officer shall be responsible for:

(a) working with each agency to develop
and implement policies to achieve the par-
ticipation goals for WOSBs for the executive
branch and individual agencies;

(b) advising agencies on how to implement
strategies that will increase the participa-
tion of WOSBs in Federal procurement;

(c) evaluating, on a semiannual basis,
using the Federal Procurement Data System
(FPDS), the achievement of prime and sub-
contract goals and actual prime and sub-
contract awards to WOSBs for each agency;

(d) preparing a report, which shall be sub-
mitted by the Administrator of the SBA to
the President, through the Interagency Com-
mittee on Women’s Business Enterprise and
the Office of Federal Procurement Policy
(OFPP), on findings based on the FPDS, re-
garding prime contracts and subcontracts
awarded to WOSBs;

(e) making recommendations and working
with Federal agencies to expand participa-
tion rates for WOSBs, with a particular em-
phasis on agencies in which the participation
rate for these businesses in less than 5 per-
cent;

(f) providing a program of training and de-
velopment seminars and conferences to in-
struct women on how to participate in the
SBA’s 8(a) program, the Small Disadvan-
taged Business (SDB) program, the HUBZone
program, and other small business con-
tracting programs for which they may be eli-
gible;

(g) developing and implementing a single
uniform Federal Government-wide website,
which provides links to other websites with-
in the Federal system concerning acquisi-
tion, small businesses, and women-owned
businesses, and which provides current pro-
curement information for WOSBs and other
small businesses;

(h) developing an interactive electronic
commerce database that allows small busi-
nesses to register their businesses and capa-
bilities as potential contractors for Federal
agencies, and enables contracting officers to
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identify and locate potential contractors;
and

(i) working with existing women-owned
business organizations, State and local gov-
ernments, and others in order to promote the
sharing of information and the development
of more uniform State and local standards
for WOSBs that reduce the burden on these
firms in competing for procurement opportu-
nities.

Sec. 4. Other Responsibilities of Federal Agen-
cies. To the extent permitted by law, each
Federal agency shall work with the SBA to
ensure maximum participation of WOSBs in
the procurement process by taking the fol-
lowing steps:

(a) designating a senior acquisition official
who will work with the SBA to identify and
promote contracting opportunities for
WOSBSs;

(b) requiring contracting officers, to the
maximum extent practicable, to include
WOSBSs in competitive acquisitions;

(c) prescribing procedures to ensure that
acquisition planners, to the maximum extent
practicable, structure acquisitions to facili-
tate competition by and among small busi-
nesses, HUBZone small businesses, SDBs,
and WOSBs, and providing guidance on
structuring acquisitions, including, but not
limited to, those expected to result in mul-
tiple award contracts, in order to facilitate
competition by and among these groups;

(d) implementing mentor-protege pro-
grams, which include women-owned small
business firms; and

(e) offering industry-wide as well as indus-
try-specific outreach, training, and technical
assistance programs for WOSBs including,
where appropriate, the use of Government
acquisitions forecasts, in order to assist
WOSBs in developing their products, skills,
business planning practices, and marketing
techniques.

Sec. 5. Subcontracting Plans. The head of
each Federal agency, or designated rep-
resentative, shall work closely with the
SBA, OFPP, and others to develop proce-
dures to increase compliance by prime con-
tractors with subcontracting plans proposed
under section 8(d) of the Small Business Act
(15 U.S.C. 637(d)) or section 834 of Public Law
101-189, as amended (15 U.S.C. 637 note), in-
cluding subcontracting plans involving
WOSBs.

Sec. 6. Action Plans. If a Federal agency
fails to meet its annual goals in expanding
contract opportunities for WOSBs, it shall
work with the SBA to develop an action plan
to increase the likelihood that participation
goals will be met or exceeded in future years.

Sec. 7. Compliance. Independent agencies
are requested to comply with the provisions
of this order.

Sec. 8. Consultation and Advice. In devel-
oping the long-term comprehensive strate-
gies required by section 2 of this order, Fed-
eral agencies shall consult with, and seek in-
formation and advice from, State and local
governments, WOSBs, other private-sector
partners, and other experts.

Sec. 9. Judicial Review. This order is for in-
ternal management purposes for the Federal
Government. It does not create any right or
benefit, substantive or procedural, enforce-
able at law or equity by a party against the
United States, its agencies, its officers, its
employees, or any other person.

WILLIAM J. CLINTON.
THE WHITE HOUSE, May 23, 2000.

Mr. ABRAHAM. Mr. President, today
I join my colleagues from the Senate
Small Business Committee, Chairman
KiT BoND and Ranking Member JOHN
KERRY, in support of increased involve-
ment of women-owned small businesses
in the Federal procurement process.
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I have had the opportunity to speak
with many women business leaders in
Michigan on this matter, and the gen-
eral opinion is that there are certain
doors that are closed to women busi-
ness owners. In a field hearing I held in
Michigan last summer on issues to
women in business, I found that many
times women business owners face the
same problems as men in the private
sector. However, when looking at the
representation of women in terms of
federal procurement dollars, the dif-
ference is striking.

Six years after posting a modest five-
percent goal of Federal procurement
dollars for women-owned small busi-
nesses, Federal departments and agen-
cies have fallen far short. Last year,
only 2.4 percent of the total dollar
value of all Federal prime contracts
went to women business owners. This
shortfall is staggering when taking
into account that women-owned small
businesses are the fastest growing seg-
ment of the business community in the
United States. In fact, by the year 2010,
women-owned small businesses are ex-
pected to make up more than one-half
of all businesses in the United States.

As a result of this striking informa-
tion, I introduced an amendment to
last year’s Women Business Centers
Sustainability Act that called for a
GAO report studying the trends, bar-
riers and possible solutions to this defi-
ciency. I am proud to report that this
report stands to be completed by the
end of the year. However, this alone
will not provide Federal procurement
opportunities for women-owned small
businesses. The administration must
become actively involved in demanding
Federal departments and agencies ac-
complish the five-percent procurement
goal.

Mr. President, I have been advo-
cating this issues for quite some time
now. My colleagues and I in the Senate
Small Business Committee have con-
sistently supported efforts empowering
the spirit of entrepreneurship in Amer-
ican women. In my view, these actions
must be adopted and enforced on all
levels of government.

I hope my colleagues in the Senate
will join me in encouraging the Presi-
dent to hold the heads of the Federal
departments and agencies accountable
to ensure that the five percent goal is
achieved during this fiscal year.

Mr. BURNS. Mr. President, today I
join Senator BOND, Senator KERRY, and
others in support of a Senate resolu-
tion urging the President to adopt a
policy to ensure that the b-percent
Federal procurement goal for women-
owned small businesses is met.

In 1994, Congress enacted the Federal
Acquisition Streamlining Act, estab-
lishing a Government-wide goal for
small businesses owned and controlled
by women. This act allows for no less
than five percent of the total dollar
value of all prime contracts and sub-
contract awards for each year.

Over the past few years, we have wit-
nessed the growth of women-owned
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businesses, including federal contracts.
Over the past ten we’ve seen thousands
of women entrepreneurs start or ex-
pand their own businesses. It is impor-
tant we realize that women-owned
businesses are the fastest growing seg-
ment of the business community in the
United States. In fact, in the next ten
years, it is expected that women-owned
businesses will make up more than
one-half of all businesses in the United
States.

This week has been designated as
Small Business Week, therefore it is
only fitting that the Senate should
pass this resolution to symbolize the
Senate’s concern that the Federal de-
partments and agencies have not made
adequate effort in meeting the five per-
cent goal established in 1994 as part of
the Federal Acquisition Streamlining
Act. I fully support this Senate resolu-
tion and urge Federal agencies to make
a concerted effort to meet this 5-per-
cent goal.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and any statements re-
lating to the resolution be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 311

Whereas women-owned small businesses
are the fastest growing segment of the busi-
ness community in the United States;

Whereas women-owned small businesses
will make up more than one-half of all busi-
ness in the United States by the year 2010;

Whereas in 1994, the Congress enacted the
Federal Acquisition Streamlining Act of
1994, establishing a Government-wide goal
for small businesses owned and controlled by
women of not less than 5 percent of the total
dollar value of all prime contracts and sub-
contract awards for each fiscal year;

Whereas the Congress intended that the de-
partments and agencies of the Federal Gov-
ernment make a concerted effort to move to-
ward that goal;

Whereas in fiscal year 1999, the depart-
ments and agencies of the Federal Govern-
ment awarded prime contracts totaling 2.4
percent of the total dollar value of all prime
contracts; and

Whereas in each fiscal year since enact-
ment of the Federal Acquisition Stream-
lining Act of 1994, the Federal departments
and agencies have failed to reach the 5 per-
cent procurement goal for women-owned
small businesses: Now, therefore, be it

Resolved, That—

(1) the Senate strongly urges the President
to adopt a policy in support of the 5 percent
procurement goal for women-owned small
businesses, and to encourage the heads of the
Federal departments and agencies to under-
take a concerted effort to meet the 5 percent
goal before the end of fiscal year 2000; and

(2) the President should hold the heads of
the Federal departments and agencies ac-
countable to ensure that the 5 percent goal
is achieved during fiscal year 2000.

311) was
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APPOINTMENT

The PRESIDING OFFICER. The
Chair, on behalf of the Vice President,
in accordance with 22 U.S.C. 1928a—
1928d, as amended, appoints the fol-
lowing Senators as members of the
Senate Delegation to the NATO Par-
liamentary Assembly during the Sec-
ond Session of the 106th Congress, to be
held in Budapest, Hungary, May 26-30,
2000: The Senator from Iowa (Mr.
GRASSLEY), Acting Chairman; the Sen-
ator from Pennsylvania (Mr. SPECTER);
the Senator from Wyoming (Mr. ENZI);
and the Senator from Ohio (Mr. VOINO-
VICH).

———————

AUTHORIZING ACTION IN STATE
OF INDIANA V. AMY HAN

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
now proceed to the immediate consid-
eration of S. Res. 312, submitted earlier
by Senator LOTT and Senator DASCHLE.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 312) to authorize tes-
timony, document production, and legal rep-
resentation in State of Indiana v. Amy Han.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. LOTT. Mr. President, this resolu-
tion concerns a request for testimony
in a criminal action in Indiana Supe-
rior Court for the County of Marion. In
the case of State of Indiana v. Amy
Han, the county ©prosecutor has
charged the defendant with two counts
of criminal trespass on Senator
LUGAR’S Indianapolis office. Pursuant
to subpoenas issued on behalf of the
county prosecutor, this resolution au-
thorizes two employees in Senator
LUGAR’S office who witnessed the
events giving rise to the trespass
charges, and any other employee in the
Senator’s office from whom testimony
may be required, to testify and produce
documents at trial, with representa-
tion by the Senate Legal Counsel.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and a statement of ex-
planation be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 312

Whereas, in the case of State of Indiana v.
Amy Han, C. No. 99-148243, pending in the In-
diana Superior Court of Marion County,
Criminal Division, testimony has been re-
quested from Lesley Reser and Lane Ralph,
employees in the office of Senator Richard
Lugar;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(2), the
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Senate may direct its counsel to represent
employees of the Senate with respect to any
subpoena, order, or request for testimony re-
lating to their official responsibilities;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
may, by the judicial or administrative proc-
ess, be taken from such control or possession
but by permission of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate: Now,
therefore, be it

Resolved, That Lesley Reser and Lane
Ralph, and any other employee of Senator
Lugar’s office from whom testimony may be
required, are authorized to testify and
produce documents in the case of State of In-
diana v. Amy Han, except concerning mat-
ters for which a privilege should be asserted.

SEC. 2. The Senate Legal Counsel is author-
ized to represent Lesley Reser, Lane Ralph,
and any other employee of Senator Lugar’s
office in connection with the testimony and
document production authorized in section
one of this resolution.

AUTHORIZING ACTION IN HAROLD
A. JOHNSON V. MAX CLELAND,
ET AL.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
now proceed to the immediate consid-
eration of S. Res. 313, submitted earlier
by Senators LOTT and DASCHLE.

The PRESIDING OFFICER (Mr.
BROWNBACK). The clerk will report the
resolution by title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 313) to authorize rep-
resentation by the Senate Legal Counsel in
Harold A. Johnson v. Max Cleland, et al.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. LOTT. Mr. President, a pro se
plaintiff has commenced a civil action
against Senator CLELAND and a state
official in Georgia state court seeking
an order removing them from office on
the purported ground that their elec-
tion by plurality vote, while expressly
authorized by Georgia statutes, vio-
lates the Georgia Constitution. This
suit is the plaintiff’s second challenge
to Georgia’s current election laws.
Having lost his first challenge against
the State Board of Elections, the plain-
tiff now is bringing an identical chal-
lenge to the Georgia election laws
through the use of the ancient writ of
quo warranto.

Senator CLELAND, who was elected to
the Senate almost four years ago, in
1996, in an election that was not the
subject of any election contest brought
before the Senate, is sued solely be-
cause of his official capacity as a sit-
ting Senator. This quo warranto action
in essence challenges his taking of the
oath of office, as well as the Senate’s
action in seating him. As such, it falls
appropriately within the Senate Legal
Counsel’s statutory responsibility to
represent Members of the Senate in

May 23, 2000

civil actions in which they are sued in
their official capacity.

The writ of quo warranto can have no
applicability to United States Senators
or Representatives, as Article I, sec-
tion 5 of the United States Constitu-
tion commits to each House of Con-
gress the sole power to seat and remove
its Members. This action is also barred
by the speech or debate clause.

This resolution would authorize the
Senate Legal Counsel to represent Sen-
ator CLELAND to seek his dismissal
from this matter.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and a statement of ex-
planation be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 313

Whereas, Senator Max Cleland has been
named as a defendant in the case of Harold
A. Johnson v. Max Cleland, et al., Case No.
2000CV22443, now pending in the Superior
Court of Fulton County, Georgia;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(1l), the
Senate may direct its counsel to represent
Members of the Senate in civil actions with
respect to their official responsibilities:
Now, therefore, be it

Resolved, That the Senate Legal Counsel is
authorized to represent Senator Max Cleland
in the case of Harold A. Johnson v. Max
Cleland, et al.

313) was

—————
NATIONAL CHILD’S DAY

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 561, S. Res. 296.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 296) designating the
first Sunday in June of each calendar year as
“National Child’s Day’’.

There being no objection, the Senate
proceeded to consider the resolution,
which had been reported from the Com-
mittee on the Judiciary, with an
amendment, as follows:

(The part of the bill intended to be
stricken is shown in boldface brackets
and the part of the bill intended to be
inserted is shown in italic.)

S. RES. 296

Whereas the first Sunday of June falls be-
tween Mother’s Day and Father’s Day;

Whereas each child is unique, a blessing,
and holds a distinct place in the family unit;

Whereas the people of the United States
should celebrate children as the most valu-
able asset of the United States;

Whereas the children represent the future,
hope, and inspiration of the United States;

Whereas the children of the United States
should be allowed to feel that their ideas and
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dreams will be respected because adults in
the United States take time to listen;

Whereas many children of the TUnited
States face crises of grave proportions, espe-
cially as they enter adolescent years;

Whereas it is important for parents to
spend time listening to their children on a
daily basis;

Whereas modern societal and economic de-
mands often pull the family apart;

Whereas, whenever practicable, it is impor-
tant for both parents to be involved in their
child’s life;

Whereas encouragement should be given to
families to set aside a special time for all
family members to engage together in fam-
ily activities;

Whereas adults in the United States should
have an opportunity to reminisce on their
youth to recapture some of the fresh insight,
innocence, and dreams that they may have
lost through the years;

Whereas the designation of a day to com-
memorate the children of the United States
will provide an opportunity to emphasize to
children the importance of developing an
ability to make the choices necessary to dis-
tance themselves from impropriety and to
contribute to their communities;

Whereas the people of the United States
should emphasize to children the importance
of family life, education, and spiritual quali-
ties;

Whereas because children are the responsi-
bility of all people of the United States, ev-
eryone should celebrate children, whose
questions, laughter, and dreams are impor-
tant to the existence of the United States;
and

Whereas the designation of a day to com-
memorate the children will emphasize to the
people of the United States the importance
of the role of the child within the family and
society: Now, therefore, be it

Resolved, That the Senate—

(1) designates [the first Sunday in June of
each yearl June 4, 2000, as ‘“‘National Child’s
Day’’; and

(2) requests the President to issue a procla-
mation calling on the people of the United
States to observe the day with appropriate
ceremonies and activities.

Amend the title to read as follows: ‘“‘Desig-
nating June 4, 2000, as ‘National Child’s
Day’”.

Mr. ALLARD. Mr. President, I ask
unanimous consent that the resolution,
as amended, be agreed to, the preamble
be agreed to, the motion to reconsider
be laid upon the table, the title amend-
ment be agreed to, and any statements
relating thereto be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The committee amendment
agreed to.

was
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The resolution (S. Res. 296), as
amended, was agreed to.

The preamble was agreed to.

The title was amended so as to read:
“Designating June 4, 2000, as ‘National

Child’s Day.””’

———

ORDERS FOR WEDNESDAY, MAY 24,
2000

Mr. ALLARD. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 10 a.m. on
Wednesday, May 24. I further ask that
on Wednesday, immediately following
the prayer, the Journal of proceedings
be approved to date, the morning hour
be deemed to have expired, and the
time for the two leaders be reserved for
their use later in the day. I further ask
consent that the Senate then proceed
to a period of morning business until 11
a.m., with Senators speaking therein
for up to 5 minutes each, with the fol-
lowing exceptions: Senator DURBIN, or
his designee, from 10 to 10:30 a.m.; Sen-
ator THOMAS, or his designee, from
10:30 to 11 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

UNANIMOUS CONSENT
AGREEMENT—S. 2603

Mr. ALLARD. Mr. President, I ask
unanimous consent that the Senate
begin consideration of S. 2603, the leg-
islative branch appropriations bill, at
11 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

PROGRAM

Mr. ALLARD. Mr. President, for the
information of all Senators, the Senate
will convene at 10 a.m. on Wednesday
and be in a period of morning business
until 11 a.m. Following morning busi-
ness, the Senate will begin debate on
the legislative branch appropriations
bill. It is hoped that an agreement can
be made regarding debate time and
amendments so that a vote can occur
during tomorrow’s session of the Sen-
ate. There are approximately 40 min-
utes of debate remaining on executive
nominations, with up to six votes to
occur tomorrow afternoon. To accom-
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modate the party dinners Wednesday
night, votes will occur prior to 6 p.m.

————

ADJOURNMENT UNTIL 10 A.M.
TOMORROW

Mr. ALLARD. Mr. President, if there
is no further business to come before
the Senate, I now ask unanimous con-
sent that the Senate stand in adjourn-
ment under the previous order.

There being no objection, the Senate,
at 7:01 p.m., adjourned until Wednes-
day, May 24, 2000, at 10 a.m.

———

NOMINATIONS

Executive nominations received by
the Senate May 23, 2000:
FEDERAL RETIREMENT THRIFT INVESTMENT
BOARD
DON HARRELL, OF NEW YORK, TO BE A MEMBER OF
THE FEDERAL RETIREMENT THRIFT INVESTMENT

BOARD FOR A TERM EXPIRING SEPTEMBER 25, 2002, VICE
JEROME A. STRICKER, TERM EXPIRED.

DEPARTMENT OF ENERGY

MILDRED SPIEWAK DRESSELHAUS, OF MASSACHU-
SETTS, TO BE DIRECTOR OF THE OFFICE OF SCIENCE, DE-
PARTMENT OF ENERGY. (NEW POSITION)

INSTITUTE OF AMERICAN INDIAN & ALASKA
NATIVE CULTURE & ARTS DEVELOPMENT

JAYNE G. FAWCETT, OF CONNECTICUT, TO BE A MEM-
BER OF THE BOARD OF TRUSTEES OF THE INSTITUTE OF
AMERICAN INDIAN AND ALASKA NATIVE CULTURE AND
ARTS DEVELOPMENT FOR A TERM EXPIRING MAY 19, 2006,
VICE ALFRED H. QQYAWAYMA, TERM EXPIRED.

IN THE NAVY

THE FOLLOWING NAMED OFFICER FOR APPOINTMENT
IN THE UNITED STATES NAVY TO THE GRADE INDICATED
WHILE ASSIGNED TO A POSITION OF IMPORTANCE AND
RESPONSIBILITY UNDER TITLE 10, U.S.C., SECTION 601:

To Be Admiral
VICE ADM. ROBERT J. NATTER, 0000

———

WITHDRAWALS

Executive messages transmitted by
the President to the Senate on May 23,
2000, withdrawing from further Senate
consideration the following nomina-
tions:

DEPARTMENT OF COMMERCE

Nicholas P. Godici, of Virginia, to be an
Assistant Commissioner of Patents and
Trademarks, vice Philip G. Hampton, II,
which was sent to the Senate on January 31,
2000.

DEPARTMENT OF ENERGY

Mildred Spiewak Dresselhaus, of Massa-
chusetts, to be Director of the Office of En-
ergy Research, vice Martha Anne Krebs,
which was sent to the Senate on April 13,
2000.
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