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appropriate recognition for the surviving
members of that championship team; consid-
ered and agreed to.

By Mr. LOTT:

S. Con. Res. 132. A concurrent resolution
providing for a conditional adjournment or
recess of the Senate and a conditional ad-
journment of the House of Representatives;
considered and agreed to.

By Mr. JEFFORDS:

S. Con. Res. 133. A concurrent resolution to
correct the enrollment of S. 1809; considered
and agreed to.

———————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BREAUX:

S. 2944. A Dbill to clarify that certain
penalties provided for in the Oil Pollu-
tion Act of 1990 are the exclusive crimi-
nal penalties for any action or activity
that may arise or occur in connection
with certain discharges of oil or a haz-
ardous substance; to the Committee on
Environment and Public Works.

STRICT CRIMINAL LIABILITY REFORM FOR OIL

SPILL INCIDENTS

Mr. BREAUX. Mr. President, I am
pleased to introduce legislation to ad-
dress a long-standing problem which
adversely affects the safe and reliable
maritime transport of oil products. The
legislation I am introducing today will
eliminate the application and use of
strict criminal liability statutes, stat-
utes that do not require a showing of
criminal intent or even the slightest
degree of negligence, for maritime

transportation-related oil spill inci-
dents.
Through comprehensive Congres-

sional action that led to the enactment
and implementation of the Oil Pollu-
tion Act of 1990, commonly referred to
as ““OPA90”’, the United States has suc-
cessfully reduced the number of oil
spills in the maritime environment and
has established a cooperative public/
private partnership to respond effec-
tively in the diminishing number of
situations when an oil spill occurs.
Nonetheless, over the past decade, the
use of the unrelated strict criminal 1li-
ability statutes that I referred to above
has undermined the spill prevention
and response objectives of OPA90, the
very objectives that were established
by the Congress to preserve the envi-
ronment, safeguard the public welfare,
and promote the safe transportation of
oil. The legislation I am introducing
today will restore the delicate balance
of interests reached in OPA90, and will
reaffirm OPA90’s preeminent role as
the statute providing the exclusive
criminal penalties for oil spill inci-
dents.

As stated in the Coast Guard’s own
environmental enforcement directive,
a company, its officers, employees, and
mariners, in the event of an oil spill
“‘could be convicted and sentenced to a
criminal fine even where [they] took
all reasonable precautions to avoid the
discharge’. Accordingly, responsible
operators in my home state of Lou-
isiana and elsewhere in the United
States who transport oil are unavoid-
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ably exposed to potentially immeas-
urable criminal fines and, in the worst
case scenario, jail time. Not only is
this situation unfairly targeting an in-
dustry that plays an extremely impor-
tant role in our national economy, but
it also works contrary to the public
welfare.

Most liquid cargo transportation
companies on the coastal and inland
waterway system of the United States
have embraced safe operation and risk
management as two of their most im-
portant and fundamental values. For
example, members of the American
Waterways Operators (AWO) from Lou-
isiana and other states have imple-
mented stronger safety programs that
have significantly reduced personal in-
juries to mariners. Tank barge fleets
have been upgraded through construc-
tion of new state-of-the-art double
hulled tank barges while obsolete sin-
gle skin barges are being retired far in
advance of the OPA90 timetable. Addi-
tionally, AWO members have dedicated
significant time and financial re-
sources to provide continuous and com-
prehensive education and training for
vessel captains, crews and shoreside
staff, not only in the operation of ves-
sels but also in preparation for all con-
tingencies that could occur in the
transportation of oil products. This
commitment to marine safety and en-
vironmental protection by responsible
members of the oil transportation in-
dustry is real. The industry continues
to work closely with the Coast Guard
to upgrade regulatory standards in
such key areas as towing vessel oper-
ator qualifications and navigation
equipment on towing vessels.

Through the efforts of AWO and
other organizations, the maritime
transportation industry has achieved
an outstanding compliance record with
the numerous laws and regulations en-
forced by the Coast Guard. Let me be
clear: responsible carriers, and frankly
their customers, have a ‘‘zero toler-
ance’ policy for oil spills. Addition-
ally, the industry is taking spill re-
sponse preparedness seriously. Industry
representatives and operators rou-
tinely participate in Coast Guard oil
spill crisis management courses, PREP
Drills, and regional spill response
drills. Yet despite all of the moderniza-
tion, safety, and training efforts of the
marine transportation industry, their
mariners and shoreside employees can-
not escape the threat of criminal 1li-
ability in the event of an oil spill, even
where it is shown that they ‘‘took all
reasonable precautions to avoid [a] dis-
charge’’.

As you know, in response to the trag-
ic Exxon Valdez spill, Congress enacted
OPA90. OPA90 mandated new, com-
prehensive, and complex regulatory
and enforcement requirements for the
transportation of oil products and for
oil spill response. Both the federal gov-
ernment and maritime industry have
worked hard to accomplish the legisla-
tion’s primary objective—to provide
greater environmental safeguards in oil
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transportation by creating a com-
prehensive prevention, response, liabil-
ity, and compensation regime to deal
with vessel and facility oil pollution.
And OPA90 is working in a truly mean-
ingful sense. To prevent oil spill inci-
dents from occurring in the first place,
OPA90 provides an enormously power-
ful deterrent, through both its criminal
and civil liability provisions. More-
over, OPA90 mandates prompt report-
ing of spills, contingency planning, and
both cooperation and coordination
with federal, state, and local authori-
ties in connection with managing the
spill response. Failure to report and co-
operate as required by OPA90 may im-
pose automatic civil penalties, crimi-
nal liability and unlimited civil liabil-
ity. As a result, the number of domes-
tic oil spills has been dramatically re-
duced over the past decade since OPA90
was enacted. In those limited situa-
tions in which oil spills unfortunately
occurred, intensive efforts commenced
immediately with federal, state and
local officials working in a joint, uni-
fied manner with the industry, as con-
templated by OPA90, to clean up and
report spills as quickly as possible and
to mitigate to the greatest extent any
impact on the environment. OPA90 has
provided a comprehensive and cohesive
“blueprint” for proper planning, train-
ing, and resource identification to re-
spond to an oil spill incident, and to
ensure that such a response is properly
and cooperatively managed.

OPA90 also provides a complete stat-
utory framework for proceeding
against individuals for civil and/or
criminal penalties arising out of oil
spills in the marine environment. When
Congress crafted this Act, it carefully
balanced the imposition of stronger
criminal and civil penalties with the
need to promote enhanced cooperation
among all of the parties involved in the
spill prevention and response effort. In
so doing, the Congress clearly enumer-
ated the circumstances in which crimi-
nal penalties could be imposed for ac-
tions related to maritime oil spills, and
added and/or substantially increased
criminal penalties under the related
laws which comprehensively govern the
maritime transportation of oil and
other petroleum products.

The legislation we are introducing
today will not change in any way the
tough criminal sanctions that were im-
posed in OPA90. However, responsible,
law-abiding members of the maritime
industry in Louisiana and elsewhere
are concerned by the willingness of the
Department of Justice and other fed-
eral agencies in the post-OPA90 envi-
ronment to use strict criminal liability
statutes in oil spill incidents. As you
know, strict liability imposes criminal
sanctions without requiring a showing
of criminal knowledge, intent or even
negligence. These federal actions im-
posing strict liability have created an
atmosphere of extreme uncertainty for
the maritime transportation industry
about how to respond to and cooperate
with the Coast Guard and other federal
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agencies in cleaning up an oil spill.
Criminal culpability in this country,
both historically and as reflected in
the comprehensive OPA90 legislation
itself, typically requires wrongful ac-
tions or omissions by individuals
through some degree of criminal intent
or through the failure to use the re-
quired standard of care. However, Fed-
eral prosecutors have been employing
other antiquated, seemingly unrelated
“strict liability” statutes that do not
require a showing of ‘‘knowledge’ or
“intent” as a basis for criminal pros-
ecution for oil spill incidents. Such
strict criminal liability statutes as the
Migratory Bird Treaty Act and the
Refuse Act, statutes that were enacted
at the turn of the century to serve
other purposes, have been used to har-
ass and intimidate the maritime indus-
try, and, in effect, have turned every
oil spill into a potential crime scene
without regard to the fault or intent of
companies, corporate officers and em-
ployees, and mariners.

The Migratory Bird Treaty Act
(MBTA) (16 U.S.C. 703 et seq.) provides
that ‘it shall be unlawful at any time,
by any means or in any manner, to pur-
sue, hunt, take, capture, kill, attempt
to take, capture, or kill, . . . any mi-
gratory bird . . .”’, a violation of which
is punishable by imprisonment and/or
fines. Prior to the Exxon Valdez oil spill
in 1989, the MBTA was primarily used
to prosecute the illegal activities of
hunters and capturers of migratory
birds, as the Congress originally in-
tended when it enacted the MBTA in
1918. In the Ezxxon Valdez case itself,
and prior to the enactment of OPA90,
the MBTA was first used to support a
criminal prosecution against a vessel
owner in relation to a maritime oil
spill, and this ‘“‘hunting statute’ has
been used ever since against the mari-
time industry. The ‘‘Refuse Act’” (33
U.S.C. 407, 411) was enacted over 100
years ago at a time well before subse-
quent federal legislation essentially re-
placed it with comprehensive require-
ments and regulations specifically di-
rected to the maritime transportation
of o0il and other petroleum products.
Such strict liability statutes are unre-
lated to the regulation and enforce-
ment of oil transportation activities,
and in fact were not included within
the comprehensive OPA90 legislation
as statutes in which criminal liability
could be found. With the prosecutorial
use of strict liability statutes, owners
and mariners engaged in the transpor-
tation of 0il cannot avoid exposure to
criminal liability, regardless of how
diligently they adhere to prudent prac-
tice and safe environmental standards.
Although conscientious safety and
training programs, state-of-the-art
equipment, proper operational proce-
dures, preventative maintenance pro-
grams, and the employment of quali-
fied and experienced personnel will col-
lectively prevent most oil spills from
occurring, unfortunately spills will
still occur on occasion.

To illustrate this point, please per-
mit me to present a scenario that high-
lights the dilemma faced by the mari-
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time o0il transportation industry in
Louisiana. Imagine, if you will, that a
company is operating a towing vessel
in compliance with Coast Guard regu-
lations on the Mississippi River on a
calm, clear day with several fully laden
tank barges in tow. Suddenly, in what
was charted and previously identified
to be a clear portion of the waterway,
one of the tank barges strikes an un-
known submerged object which shears
through its hull and causes a signifi-
cant oil spill in the river. Unfortu-
nately, in addition to any other envi-
ronmental damage that may occur, the
oil spill kills one or more migratory
birds. As you know, under OPA90 the
operator must immediately undertake
coordinated spill response actions with
the Coast Guard and other federal,
state, and local agencies to safeguard
the vessel and its crew, clean up the oil
spill, and otherwise mitigate any dam-
age to the surrounding environment.
The overriding objectives at this crit-
ical moment are to assure personnel
and public safety and to clean up the
oil spill as quickly as possible without
constraint. However, in the current at-
mosphere the operator must take into
consideration the threat of strict
criminal liability under the Migratory
Bird Treaty Act and the Refuse Act,
together with their attendant impris-
onment and fines, despite the reason-
able care and precautions taken in the
operation and navigation of the tow
and in the spill response effort. Indeed,
in the Coast Guard’s own environ-
mental enforcement directive, the
statement is made that “‘[t]The decision
to commit the necessary Coast Guard
resources to obtain the evidence that
will support a criminal prosecution
must often be made in the very early
stages of a pollution incident.” Any
prudent operator will quickly recognize
the dilemma in complying with the
mandate to act cooperatively with all
appropriate public agencies in cleaning
up the oil spill, while at the same time
those very agencies may be conducting
a criminal investigation of that oper-
ator. Vessel owners and their employ-
ees who have complied with federal
laws and regulations and have exer-
cised all reasonable care should not
continue to face a substantial risk of
imprisonment and criminal fines under
such strict liability statutes. Criminal
liability, when appropriately imposed
under OPA90, should be employed only
where a discharge is caused by conduct
which is truly ‘‘criminal” in nature,
i.e., where a discharge is caused by
reckless, intentional or other conduct
deemed criminal by OPA90.

As this scenario demonstrates, the

unjustified use of strict liability stat-
utes is plainly undermining the very
objectives which OPA90 sought to
achieve, namely to enhance the preven-
tion of and response to oil spills in
Louisiana and elsewhere in the United
States. As we are well aware, tremen-
dous time, effort, and resources have
been expended by both the federal gov-
ernment and the maritime industry to
eliminate oil spills to the maximum
extent possible, and to plan for and un-
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dertake an immediate and effective re-
sponse to mitigate any environmental
damage from spills that do occur.
Clearly unwarranted and improper
prosecutorial use of strict liability
statutes is having a ‘‘chilling” effect
on these cooperative spill prevention
and response efforts. Indeed, even if we
were to believe that criminal prosecu-
tion only follows intentional criminal
conduct, the mere fact that strict
criminal liability statutes are avail-
able at the prosecutor’s discretion will
intimidate even the most innocent and
careful operator. With strict liability
criminal enforcement, responsible
members of the maritime transpor-
tation industry are faced with an ex-
treme dilemma in the event of an oil
spill—provide less than full coopera-
tion and response as criminal defense
attorneys will certainly direct, or co-
operate fully despite the risk of crimi-
nal prosecution that could result from
any additional actions or statements
made during the course of the spill re-
sponse. Consequently, increased crim-
inalization of oil spill incidents intro-
duces uncertainty into the response ef-
fort by discouraging full and open com-
munication and cooperation, and
leaves vessel owners and operators
criminally vulnerable for response ac-

tions taken in an effort to ‘‘do the
right thing”’.
In the maritime industry’s con-

tinuing effort to improve its risk man-
agement process, it seeks to identify
and address all foreseeable risks associ-
ated with the operation of its business.
Through fleet modernization, personnel
training, and all other reasonable steps
to address identified risks in its busi-
ness, the industry still cannot manage
or avoid the increased risks of strict
criminal liability (again, a liability
that has no regard to fault or intent).
The only method available to compa-
nies and their officers to avoid the risk
of criminal liability completely is to
divest themselves from the maritime
business of transporting oil and other
petroleum products, in effect to get out
of the business altogether. Further-
more, strict liability criminal laws
provide a strong disincentive for
trained, highly experienced mariners
to continue the operation of tank ves-
sels, and for talented and capable indi-
viduals from even entering into that
maritime trade. An earlier editorial
highlighted the fact that tugboat cap-
tains ‘‘are reporting feelings of intense
relief and lightening of their spirits
when they are ordered to push a cargo
of grain or other dry cargo, as com-
pared to the apprehension they feel
when they are staring out of their
wheelhouses at tank barges’, and
““that the reason for this is very obvi-
ous in the way that they find them-
selves instantly facing criminal
charges . . . in the event of a collision
or grounding and oil or chemicals end
up in the water”. Certainly, the federal
government does not want to create a
situation where the least experienced
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mariners are the only available crew to
handle the most hazardous cargoes, or
the least responsible operators are the
only available carriers. Thus, the un-
avoidable risk of such criminal liabil-
ity directly and adversely affects the
safe transportation of oil products, an
activity essential for the public, the
economy, and the nation.

Therefore, despite the commitment
and effort to provide trained and expe-
rienced vessel operators and employ-
ees, to comply with all safety and oper-
ational mandates of Coast Guard laws
and regulations, and to provide for the
safe transportation of oil as required
by OPA90, maritime transportation
companies in Louisiana, and elsewhere
still cannot avoid criminal liability in
the event of an oil spill. Responsible,
law-abiding companies have unfortu-
nately been forced to undertake the
only prudent action that they could
under the circumstances, namely the
development of criminal liability ac-
tion plans and retention of criminal
counsel in an attempt to prepare for
the unavoidable risks of such liability.

These are only preliminary steps and
do not begin to address the many im-
plications of the increasing criminal-
ization of oil spills. The industry is
now asking what responsibility does it
have to educate its mariners and shore-
side staff about the potential personal
exposure they may face and wonder
how to do this without creating many
undesirable consequences? How should
the industry organize spill manage-
ment teams and educate them on how
to cooperate openly and avoid unwit-
ting exposure to criminal liability? Mr.
President, I have thought about these
issues a great deal and simply do not
know how to resolve these dilemmas
under current, strict liability law. In
the event of an oil spill, a responsible
party not only must manage the clean-
up of the oil and the civil liability re-
sulting from the spill itself, but also
must protect itself from the criminal
liability that now exists due to the
available and willing use of strict li-
ability criminal laws by the federal
government. Managing the pervasive
threat of strict criminal liability, by
its very nature, prevents a responsible
party from cooperating fully and com-
pletely in response to an oil spill situa-
tion. The OPA90 ‘‘blueprint’” is no
longer clear. Is this serving the objec-
tives of OPA90? Does this really serve
the public welfare of our nation? Is this
what Congress had in mind when it
mandated its spill response regime? Is
this in the interest of the most imme-
diate, most effective oil spill cleanup
in the unfortunate event of a spill? We
think not.

To restore the delicate balance of in-
terests reached in the enactment of
OPA90 a decade ago, we intend to work
with the Congress to reaffirm the
OPA90 framework for criminal prosecu-
tions in oil spill incidents. The enact-
ment of the legislation we are intro-
ducing today will ensure increased co-
operation and responsiveness desired
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by all those interested in oil spill re-
sponse issues without diluting the de-
terrent effect and stringent criminal
penalties imposed by OPA90 itself.

I look forward to continuing the ef-
fort to upgrade the safety of marine op-
erations in the navigable waterways of
the United States, and I ask unani-
mous consent that the text of the bill
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2944

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. AFFIRMATION OF PENALTIES UNDER
OIL POLLUTION ACT OF 1990.

(a) IN GENERAL.—Notwithstanding any
other provision or rule of law, section 4301(c)
and 4302 of the Oil Pollution Act of 1990 (Pub-
lic Law 101-380; 104 Stat. 537) and the amend-
ments made by those sections provide the ex-
clusive criminal penalties for any action or
activity that may arise or occur in connec-
tion with a discharge of oil or a hazardous
substance referred to in section 311(b)(3) of
the Federal Water Pollution Control Act (33
U.S.C. 1321(b)(3)).

(b) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to limit, or
otherwise exempt any person from, liability
for conspiracy to commit any offense against
the United States, for fraud and false state-
ments, or for the obstruction of justice.

By Mr. KENNEDY (for himself,
Mr. TORRICELLI and Mr. HAR-
KIN):

S. 2946. A bill to amend title I of the
Employee Retirement Income Security
Act of 1974 to ensure that employees
are not improperly disqualified from
benefits under pension plans and wel-
fare plans based on a miscategorization
of their employee status; to the Com-
mittee on Health, Education, Labor,
and Pensions.

EMPLOYEE BENEFITS ELIGIBILITY FAIRNESS ACT
OF 2000

Mr. KENNEDY. Mr. President, con-
tingent workers in our society face sig-
nificant problems, and they deserve our
help in meeting them. These men and
women—temporary and part-time
workers, contract workers, and inde-
pendent contractors—continue to suf-
fer unfairly, even in our prosperous
economy. A new report from the Gen-
eral Accounting Office emphasizes that
contingent workers often lack income
security and retirement security.

We Lknow that for most workers
today, a single lifetime job is a relic of
the past. The world is long gone in
which workers stay with their em-
ployer for many years, and then retire
on a company pension. Since 1982 the
number of temporary help jobs has
grown 577 percent.

The GAO report shows that 30 per-
cent of the workforce—39 million work-
ing Americans—nmow get their pay-
checks from contingent jobs.

Contingent workers have lower in-
comes than traditional, full-time work-
ers and many are living in poverty. For
example, 30 percent of agency tem-
porary workers have family incomes
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below $15,000. By comparison, only 8
percent of standard full-time workers
have family incomes below $15,000.

Contingent workers are less likely to
be covered by employer health and re-
tirement benefits than are standard,
full-time workers. Even when employ-
ers do sponsor a plan, contingent work-
ers are less likely to participate in the
plan, either because they are excluded
or because the plan is too expensive.
Only 21 percent of part-time workers
are included in an employer-sponsored
pension plan. By comparison, 64 per-
cent of standard full-time workers are
included in their employer’s pension
plan.

Non-standard or alternative work ar-
rangements can meet the needs of
working families and employers alike,
but these arrangements should not be
used to divide the workforce into
“haves’” and ‘have-nots.” Flexible
work arrangements, for example, can
give working parents more time to care
for their children, but many workers
are not in their contingent jobs by
choice. More than half of temporary
workers would prefer a permanent job
instead of their contingent job, but
temporary work is all they can find.

As the GAO report makes clear, em-
ployers have economic incentives to
cut costs by miscategorizing their
workers as temporary or contract
workers. Too often, contingent ar-
rangements are set-up by employers for
the purpose of excluding workers from
their employee benefit programs and
evading their responsibilities to their
workers. Millions of employees have
been miscategorized by their employ-
ers, and as a result they have been de-
nied the benefits and protections that
they rightly deserve and worked hard
to earn.

All workers deserve a secure retire-
ment at the end of their working years.
Social Security has been and will con-
tinue to be the best foundation for that
security. But the foundation is just
that—the beginning of our responsi-
bility, not the end of it. We cannot ex-
pect Americans to work hard all their
lives, only to face poverty and hard
times when they retire.

That is why I am introducing, with
Senators TORRICELLI and HARKIN, the
Employee Benefits Eligibility Fairness
Act of 2000 to help contingent workers
obtain the retirement benefits they de-
serve. This legislation clarifies employ-
ers’ responsibilities under the law so
that they cannot exclude contingent
workers from employee benefit plans
based on artificial labels or payroll
practices.

This is an issue of basic fairness for
working men and women. It is unfair
for individuals who work full-time, on
an indefinite long-term basis for an
employer to be excluded from the em-
ployer’s pension plan, merely because
the employer classifies the workers as
“temporary’ when in fact they are not.
The employer-employee relationship
should be determined on the facts of
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the working arrangement, not on arti-
ficial labels, not on artificial account-
ing practices, not artificial payroll
practices.

It is long past time for Congress to
recognize the plight of contingent
workers and see that they get the em-
ployee benefits they deserve. These im-
portant changes are critical to improv-
ing the security of working families,
and I look forward to their enactment.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2946

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Employee
Benefits Eligibility Fairness Act of 2000°.
SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The intent of the Employee Retirement
Income Security Act of 1974 to protect the
pension and welfare benefits of workers is
frustrated by the practice of mislabeling em-
ployees to improperly exclude them from
employee benefit plans. Employees are
wrongly denied benefits when they are mis-
labeled as temporary employees, part-time
employees, leased employees, agency em-
ployees, staffing firm employees, and con-
tractors. If their true employment status
were recognized, mislabeled employees would
be eligible to participate in employee benefit
plans because such plans are offered to other
employees performing the same or substan-
tially the same work and working for the
same employer.

(2) Mislabeled employees are often paid
through staffing, temporary, employee leas-
ing, or other similar firms to give the ap-
pearance that the employees do not work for
their worksite employer. Employment con-
tracts and reports to government agencies
also are used to give the erroneous impres-
sion that mislabeled employees work for
staffing, temporary, employee leasing, or
other similar firms, when the facts of the
work arrangement do not meet the common
law standard for determining the employ-
ment relationship. Employees are also mis-
labeled as contractors and paid from non-
payroll accounts to give the appearance that
they are not employees of their worksite em-
ployer. These practices violate the Employee
Retirement Income Security Act of 1974.

(3) Employers are amending their benefit
plans to add provisions that exclude mis-
labeled employees from participation in the
plan even in the event that such employees
are determined to be common law employees
and otherwise eligible to participate in the
plan. These plan provisions violate the Em-
ployee Retirement Income Security Act of
1974.

(4) As a condition of employment or con-
tinued employment, mislabeled employees
are often required to sign documents that
purport to waive their right to participate in
employee benefit plans. Such documents in-
accurately claim to limit the authority of
the courts and applicable Federal agencies to
correct the mislabeling of employees and to
enforce the terms of plans providing for their
participation. This practice violates the Em-
ployee Retirement Income Security Act of
1974.

(b) PURPOSE.—The purpose of this Act is to
clarify applicable provisions of the Employee
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Retirement Income Security Act of 1974 to

ensure that employees are not improperly

excluded from participation in employee

benefit plans as a result of mislabeling of

their employment status.

SEC. 3. ADDITIONAL STANDARDS RELATING TO
MINIMUM PARTICIPATION REQUIRE-
MENTS.

(a) REQUIRED INCLUSION OF SERVICE.—Sec-
tion 202(a)(3) of the Employee Retirement In-
come Security Act of 197 (29 U.S.C.
1052(a)(3)) is amended by adding at the end
the following new subparagraph:

““(E) For purposes of this section, in deter-
mining ‘years of service’ and ‘hours of serv-
ice’, service shall include all service for the
employer as an employee under the common
law, irrespective of whether the worker—

‘(i) is paid through a staffing firm, tem-
porary help firm, payroll agency, employ-
ment agency, or other such similar arrange-
ment,

‘“(ii) is paid directly by the employer under
an arrangement purporting to characterize
an employee under the common law as other
than an employee, or

‘(iii) is paid from an account not des-
ignated as a payroll account.”

(b) EXCLUSION PRECLUDED WHEN RELATED
TO CERTAIN PURPORTED CATEGORIZATIONS.—
Section 202 of such Act (29 U.S.C. 1052) is
amended further by adding at the end the
following new subsection:

“(e)(1) Subject to paragraph (2), a pension
plan shall be treated as failing to meet the
requirements of this section if any indi-
vidual who—

‘“(A) is an employee under the common
law, and

‘(B) performs the same work (or substan-
tially the same work) for the employer as
other employees who generally are not ex-
cluded from participation in the plan,
is excluded from participation in the plan,
irrespective of the placement of such em-
ployee in any category of workers (such as
temporary employees, part-time employees,
leased employees, agency employees, staffing
firm employees, contractors, or any similar
category) which may be specified under the
plan as ineligible for participation.

‘“(2) Nothing in paragraph (1) shall be con-
strued to preclude the exclusion from par-
ticipation in a pension plan of individuals
who in fact do not meet a minimum service
period or minimum age which is required
under the terms of the plan and which is oth-
erwise in conformity with the requirements
of this section.”

SEC. 4. WAIVERS OF PARTICIPATION INEFFEC-

TIVE IF RELATED TO
MISCATEGORIZATION OF EM-
PLOYEE.

Section 202 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1052)
(as amended by section 3) is amended further
by adding at the end the following new sub-
section:

‘‘(d) Any waiver or purported waiver by an
employee of participation in a pension plan
or welfare plan shall be ineffective if related,
in whole or in part, to the a
miscategorization of the employee in 1 or
more ineligible plan categories.”

SEC. 5. OBJECTIVE ELIGIBILITY CRITERIA IN
PLAN INSTRUMENTS.

Section 402 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1102) is
amended by adding at the end the following
new subsection:

‘(c)(1) The written instrument pursuant to
which an employee benefit plan is main-
tained shall set forth eligibility criteria
which—

‘“(A) include and exclude employees on a
uniform basis;

‘““( B) are based on reasonable job classi-
fications; and

July 27, 2000

‘(C) are based on objective criteria stated
in the instrument itself for the inclusion or
exclusion (other than the mere listing of an
employee as included or excluded).

‘(2) No plan instrument may permit an
employer or plan sponsor to exclude an em-
ployee under the common law from partici-
pation irrespective of the placement of such
employee in any category of workers (such
as temporary employees, leased employees,
agency employees, staffing firm employees,
contractors, or any similar category) if the
employee—

‘“(A) is an employee of the employer under
the common law,

‘(B) performs the same work (or substan-
tially the same work) for the employer as
other employees who generally are not ex-
cluded from participation in the plan, and

“(C) meets a minimum service period or
minimum age which is required under the
terms of the plan.”

SEC. 6. ENFORCEMENT.

Section 502(a)(3)(B) of the Employee Re-
tirement Income Security Act of 1974 (29
U.S.C. 1132(a)(3)(B)) is amended—

(1) by striking ‘‘or’’ in clause (i) and insert-
ing a comma,

(2) by striking the semicolon at the end of
clause (ii) and inserting ‘‘, or’’, and

(3) by adding at the end the following:
¢‘(iii) to provide relief to employees who have
been miscategorized in violation of sections
202 and 402;.

SEC. 7. EFFECTIVE DATE.

The amendments made by this Act shall
apply with respect to plan years beginning
on or after the date of the enactment of this
Act.

By Mr. CAMPBELL:

S. 2950. A bill to authorize the Sec-
retary of the Interior to establish the
Sand Creek Massacre Historic Site in
the State of Colorado; to the Com-
mittee on Energy and Natural Re-
sources.

INTRODUCTION OF LEGISLATION TO CREATE THE
SAND CREEK NATIONAL HISTORIC SITE

Mr. CAMPBELL. Mr. President,
today I introduce the Sand Creek Mas-
sacre National Historic Site Establish-
ment Act of 2000, legislation which will
finally recognize and memorialize the
hallowed ground on which hundreds of
peaceful Cheyenne and Arapaho Indi-
ans were massacred by members of the
Colorado Militia.

The legislation I introduce today fol-
lows The Sand Creek Massacre Historic
Site Study Act of 1998, legislation I in-
troduced and Congress approved to
study the suitability of creating an en-
during memorial to the slain innocents
who were camped peacefully near Sand
Creek, in Kiowa County, in Colorado on
November 28, 1868.

Much has been written about the hor-
rors visited upon the plains Indians in
the territories of the Western United
States in the latter half of the 19th
century. However, what has been lost
for more than a century is a com-
prehensive understanding of the events
of that day in a grove of cottonwood
trees along Sand Creek now SE Colo-
rado. In some cases denial of the events
of the day or a sense that ‘‘the Indians
had it coming’’ has prevailed.

This legislation finally recognizes a
shameful event in our country’s his-
tory based on scientific studies, and
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makes it clear America has the
strength and resolve to face its past
and learn the painful lessons that come
with intolerance.

The indisputable facts are these: 700
members of the Colorado Militia, com-
manded by Colonel John Chivington
struck at dawn that November day, at-
tacking a camp of Cheyenne and Arap-
aho Indians settled under the U.S. Flag
and a white flag which the Indian
Chiefs Black Kettle and White Ante-
lope were told by the U.S. would pro-
tect them from military attack.

By day’s end, almost 150 Indians,
many of them women, children and the
elderly, lay dead. Chivington’s men re-
portedly desecrated the bodies of the
dead after the massacre, and newspaper
reports from Denver at the time told of
the troops displaying Indian body parts
in a gruesome display as they rode
through the streets of Colorado’s larg-
est city following the attack.

The perpetrators of this horrible at-
tack which left Indian women and even
babies dead, were never brought to jus-
tice even after a congressional inves-
tigation concerning this brutality.

The legislation I introduce today au-
thorizes the National Park Service to
enter into negotiations with willing
sellers only, in an attempt to secure
property inside a boundary which en-
compasses approximately 12,470 acres
as identified by the National Park
Service, for a lasting memorial to
events of that fateful day.

This legislation has been developed
over the course of the last 18 months.
It represents a remarkable effort which
brought divergent points of view to-
gether to define the events of that day
and to plan for the future protection of
this site. The National Park Service,
with the cooperation of the Kiowa
County Commissioners, the Cheyenne
and Arapaho Tribes of Oklahoma, the
Northern Cheyenne Tribe and the
Northern Arapaho Tribe, the State of
Colorado and many local landowners
and volunteers have completed exten-
sive cultural, geomorphological and
physical studies of the area where the
massacre occurred.

All of those involved in this project
agree, not acting now is not a option.
This legislation does not compel any
private property owner to sell his or
her property to the federal govern-
ment. It allows the National Park
Service to negotiate with willing sell-
ers to secure property at fair market
value, for a national memorial. This
process could take years. However, sev-
eral willing sellers have come forward
and are willing to negotiate with the
NPS. The property they own has been
identified by the NPS as suitable for a
memorial. Additional acquisitions of
property from willing sellers could
come in the future. However, the Sand
Creek National Historic Site could
never extend beyond the 12,470 acres
identified by the site resource study al-
ready completed.

This legislation has come to being
because all of those involved have ex-
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hibited an extraordinary ability to put
aside their differences, look with equal
measure at the scientific evidence and
the oral traditions of the Tribes, and
come up with a plan that equally hon-
ors the memory of those killed and the
rights of the private property owners
who have been faithful and responsible
stewards of this site. We have a window
of opportunity here that will not al-
ways be available. I encourage my col-
leagues to respect the memory of those
so brutally killed and support the cre-
ation of a National Historic Site on
this hallowed ground in Kiowa County,
in Colorado.

I ask unanimous consent that the bill
and other research material associated
with the studies of the Sand Creek site
be printed in the RECORD for my col-
leagues or the public to review.

By Mr. TORRICELLI:

S. 2953. A bill to amend title 38,
United States Code, to improve out-
reach programs carried out by the De-
partment of Veterans Affairs to pro-
vide for more fully informing veterans
of benefits available to them under
laws administered by the Secretary of
Veterans Affairs; to the Committee on
Veterans’ Affairs.

THE VETERANS’ RIGHT TO KNOW ACT

Mr. TORRICELLI: Mr. President, I
rise today to introduce the Veterans’
Right to Know Act which will assist
millions of brave Americans who have
served this nation in times of war. This
legislation would ensure that all vet-
erans are fully informed of the various
benefits that they have earned through
their brave and dedicated service to
their country.

Throughout the history of the United
States, the interests of our nation have
been championed by ordinary citizens
who willingly defend our nation when
called upon. During the times of crisis
which threatened the very existence of
our Republic, we persevered because
young men and women from all walks
of life took up arms to defend the
ideals by which this nation was found-
ed. Whether it was winning our free-
dom from an oppressive empire, pre-
serving our Union, defeating fascism or
battling the spread of communism, the
American people have time and time
again answered the call to defend lib-
erty, justice and democracy at home
and throughout the world.

Our government owes a debt of grati-
tude to each and every one of our vet-
erans, and we must make a concerted
effort to show our appreciation for
their valiant service. The Department
of Veterans Affairs (VA) provides the
necessary health care services and ben-
efits to our war heroes; however, over
half of the veterans in the United
States are not fully aware of the bene-
fits or pensions to which they are enti-
tled.

The bill I introduced today is
straightforward and it does not call for
the creation of new benefits. Rather, it
seeks to ensure that our veterans are
well informed of the benefits they are
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entitled to as a result of their service
or injuries sustained during their serv-
ice to their country.

This legislation would require the VA
to inform veterans about their eligi-
bility for benefits and health care serv-
ices whenever they first apply for any
benefit with the VA. Furthermore,
many times, widows and surviving fam-
ily members of veterans are not aware
of the special benefits available to
them when their family member
passes. My bill would help these indi-
viduals in their time of loss by in-
structing the VA to inform them of the
benefits for which they are eligible on
the passing of their loved one.

My legislation also seeks to reach
out to those veterans who are not cur-
rently enrolled in the VA system by
calling upon the Secretary of Veterans
Affairs to prepare an annual outreach
plan that will encourage eligible vet-
erans to register with the VA as well as
keeping current enrollees aware of any
changes to benefits or eligibility re-
quirements.

This bill will help ensure that our
government and its services for vet-
erans are there for the men and women
who have served this nation in the
armed forces. I am hopeful that my col-
leagues in the Senate will recognize
the tremendous service that our vet-
erans have given and support this rea-
sonable measure to ensure that our
veterans receive the benefits they de-
serve.

By Mr. HOLLINGS (for himself,
Ms. SNOWE, Mr. KERREY, Mr.
STEVENS, Mr. BREAUX, and Mr.
CLELAND):

S. 2954. A bill to establish the Dr.
Nancy Foster Marine Biology Scholar-
ship Program; to the Committee on
Commerce, Science, and Transpor-
tation.

THE NANCY FOSTER SCHOLARSHIP ACT

Mr. HOLLINGS. Mr. President, I rise
today to introduce the Nancy Foster
Scholarship Act, legislation to create a
scholarship program in marine biology
or oceanography in honor of Dr. Nancy
Foster, head of the National Ocean
Service at the National Oceanic and
Atmospheric Administration (NOAA)
until her passing on Tuesday, June 27,
2000. I am proud to introduce legisla-
tion to commemorate the life and work
of such a wonderful leader, mentor, and
coastal advocate. I thank my col-
leagues Senators SNOWE, KERRY, STE-
VENS, BREAUX, and CLELAND for joining
me in recognizing Dr. Foster’s strong
commitment to improving the con-
servation and scientific understanding
of our precious coastal resources.

My legislation would create a Nancy
Foster Marine Biology Scholarship
Program within the Department of
Commerce. This Program would pro-
vide scholarship funds to outstanding
women and minority graduate students
to support and encourage independent
graduate level research in marine biol-
ogy. It is my hope that this scholarship
program will promote the development
of future leaders of Dr. Foster’s caliber.
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Dr. Foster was the first woman to di-
rect a NOAA line office, and during her
23 years at NOAA rose to one of the
most senior levels a career professional
can achieve. She directed the complete
modernization of NOAA’s essential
nautical mapping and charting pro-
grams, and created a ground-breaking
partnership with the National Geo-
graphic Society to launch a 5-year un-
dersea exploration program called the
Sustainable Seas Expedition. Dr. Fos-
ter was a strong and enthusiastic men-
tor to young people and a staunch ally
to her colleagues, and for this reason, I
believe the legislation I am intro-
ducing today to be the most appro-
priate way for us all to ensure that her
deep commitment to marine science
continues on in others.

Mr. President, we will all feel Dr.
Foster’s loss deeply for years to come.
The creation of a scholarship program
in her honor is one small way we can
thank a person who did so much for us
all.

By Mr. DEWINE (for himself, Mr.
HATCH, Mr. VOINOVICH, and Mr.
LEAHY);

S. 2955. A bill to amend the Internal
Revenue Code of 1986 to provide relief
for the payment of asbestos-related
claims; to the Committee on Finance.

ASBESTOS-RELATED CLAIMS RELIEF
LEGISLATION

Mr. HATCH. Mr. President, I rise
today as an original cosponsor of the
bill introduced today by my friend and
colleague from Ohio, Senator DEWINE,
that would provide relief for payment
of asbestos-related claims.

I urge my colleagues on the Finance
Committee to take a close look at the
serious problem this bill addresses.
Certain manufacturers who were re-
quired by government specification to
use asbestos in their products are fac-
ing a severe financial crisis arising
from claims made by individuals who
are suffering health problems from as-
bestos-related diseases. These claims
have put several of these companies
into bankruptcy, and several more ap-
pear to be on the brink of insolvency.
Thousands of jobs may be at stake, as
may be the proper compensation of the
victims of the illnesses.

A major part of the underlying jus-
tification for this measure is that the
federal government shares some culpa-
bility in the harm caused by the asbes-
tos-related products manufactured by
these companies. For example, from
World War II through the Vietnam
War, the government required that pri-
vate contractors and shipyard workers
use asbestos to insulate navy ships
from so-called ‘‘secondary fires.”” Be-
cause of sovereign immunity, however,
the government has not had to share in
paying the damages, leaving American
companies to bear the full and ongoing
financial load of compensation.

The legislation we are introducing
today is a step toward recognizing that
the federal government is partially re-
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sponsible for payment of these claims.
It does so through two income tax pro-
visions, both of which directly benefit
the victims of the illnesses.

The first provision exempts from in-
come tax the income earned by a des-
ignated or qualified settlement fund es-
tablished for the principal purpose of
resolving and satisfying present and fu-
ture claims relating to asbestos ill-
nesses. The effect of this provision, Mr.
President, is to increase the amount of
money available for the payment of
these claims.

The second provision allows tax-
payers with specified liability losses
attributable to asbestos to carry back
those losses to the tax year in which
the taxpayer, or its predecessor com-
pany, was first involved in producing
or distributing products containing as-
bestos.

This provision is a matter of fairness,
Mr. President. Because of the long la-
tency period related to asbestos-related
diseases, which can be as long as 40
years, many of these claims are just
now arising. Current law provides for
the carryback of this kind of liability
losses, but only for a ten-year period.

Many of the companies involved
earned profits and paid taxes on those
profits in the years the asbestos-re-
lated products were made or distrib-
uted. However, it is now clear, many
years after the taxes were paid, that
there were no profits earned at all,
since millions of dollars of health
claims relating to those products must
now be paid.

It is only fair, and it is sound tax pol-
icy, to allow relief for situations like
these. Again, it should be emphasized
that the primary beneficiaries of this
tax change will not be the corpora-
tions, but the victims of the illnesses,
because the taxpayer would be required
to devote the entire amount of the tax
reduction to paying the claims.

This is not the only time the federal
government has been at least partially
responsible for health problems of citi-
zens that arose many years after the
event that initially triggered the prob-
lem. During the Cold War, America
conducted above ground atomic tests
during which the wind blew the fallout
into communities and ranches of Utah,
New Mexico and Arizona. The govern-
ment also demanded quantities of ura-
nium, which is harmful to those who
mined and milled it. The incidence of
cancers and other debilitating diseases
caused by this activity among the
“downwinders,” miners and millers has
been acknowledged by the federal gov-
ernment.

The least we can do for those manu-
facturers forced to use asbestos instead
of other materials is provide some tax
relief for their compensation funds.

This legislation has substantial bi-
partisan backing. It is sponsored in the
House by both the Chairman and Rank-
ing Minority Member of the Judiciary
Committee. It is backed by the by the
U.S. Chamber of Commerce and by at
least one related labor union. This bill
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addresses a very serious problem and is
the right thing to do. I hope we can
pass it expeditiously.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2955

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXEMPTION FOR ASBESTOS-RELATED
SETTLEMENT FUNDS.

(a) EXEMPTION FOR ASBESTOS-RELATED SET-
TLEMENT FUNDS.—Subsection (b) of section
468B of the Internal Revenue Code of 1986 is
amended by adding at the end the following
new paragraph:

¢(6) EXEMPTION FROM TAX FOR ASBESTOS-RE-
LATED DESIGNATED SETTLEMENT FUNDS.—Not-
withstanding paragraph (1), no tax shall be
imposed under this section or any other pro-
vision of this subtitle on any designated set-
tlement fund established for the principal
purpose of resolving and satisfying present
and future claims relating to asbestos.”

(b) CONFORMING AMENDMENTS.—

(1) Paragraph (1) of section 468B(b) of the
Internal Revenue Code of 1986 is amended by
striking ‘“There” and inserting ‘‘Except as
provided in paragraph (6), there’’.

(2) Subsection (g) of section 468B of such
Code is amended by inserting ‘‘(other than
subsection (b)(6))”’ after ‘‘Nothing in any pro-
vision of law”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years ending after the date of enactment of
this Act.

SEC. 2. MODIFY TREATMENT OF ASBESTOS-RE-
LATED NET OPERATING LOSSES.

(a) ASBESTOS-RELATED NET OPERATING
LossES.—Subsection (f) of section 172 of the
Internal Revenue Code of 1986 is amended by
redesignating paragraphs (4), (5), and (6) as
paragraphs (5), (6), and (7), respectively, and
by inserting after paragraph (3) the following
new paragraph:

‘‘(4) SPECIAL RULES FOR ASBESTOS LIABILITY
LOSSES.—

““(A) IN GENERAL.—At the election of the
taxpayer, the portion of any specified liabil-
ity loss that is attributable to asbestos may,
for purposes of subsection (b)(1)(C), be car-
ried back to the taxable year in which the
taxpayer, including any predecessor corpora-
tion, was first involved in the production or
distribution of products containing asbestos
and each subsequent taxable year.

‘“(B) COORDINATION WITH CREDITS.—If a de-
duction is allowable for any taxable year by
reason of a carryback described in subpara-
graph (A)—

‘(i) the credits allowable under part IV
(other than subpart C) of subchapter A shall
be determined without regard to such deduc-
tion, and

‘(i) the amount of taxable income taken
into account with respect to the carryback
under subsection (b)(2) for such taxable year
shall be reduced by an amount equal to—

“(I) the increase in the amount of such
credits allowable for such taxable year solely
by reason of clause (i), divided by

“(IT) the maximum rate of tax under sec-
tion 1 or 11 (whichever is applicable) for such
taxable year.

‘‘(C) CARRYFORWARDS TAKEN INTO ACCOUNT
BEFORE ASBESTOS-RELATED DEDUCTIONS.—For
purposes of this section—

‘(i) in determining whether a net oper-
ating loss carryforward may be carried under
subsection (b)(2) to a taxable year, taxable
income for such year shall be determined
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without regard to the deductions referred to
in paragraph (1)(A) with respect to asbestos,
and

‘“(ii) if there is a net operating loss for
such year after taking into account such
carryforwards and deductions, the portion of
such loss attributable to such deductions
shall be treated as a specified liability loss
that is attributable to asbestos.

‘(D) LIMITATION.—The amount of reduction
in income tax liability arising from the elec-
tion described in subparagraph (A) that ex-
ceeds the amount of reduction in income tax
liability that would have resulted if the tax-
payer utilized the 10-year carryback period
under subsection (b)(1)(C) shall be devoted by
the taxpayer solely to asbestos claimant
compensation and related costs, through a
designated settlement fund or otherwise.

‘‘(E) CONSOLIDATED GROUPS.—For purposes
of this paragraph, all members of an affili-
ated group of corporations that join in the
filing of a consolidated return pursuant to
section 1501 (or a predecessor section) shall
be treated as 1 corporation.

‘“(F) PREDECESSOR CORPORATION.—For pur-
poses of this paragraph, a predecessor cor-
poration shall include a corporation that
transferred or distributed assets to the tax-
payer in a transaction to which section
381(a) applies or that distributed the stock of
the taxpayer in a transaction to which sec-
tion 355 applies.”

(b) CONFORMING AMENDMENT.—Paragraph
(7) of section 172(f) of the Internal Revenue
Code of 1986, as redesignated by this section,
is amended by striking ‘‘10-year’’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
yvears ending after the date of enactment of
this Act.

By Mr. CAMPBELL:

S. 2956. A bill to establish the Colo-
rado Canyons National Conservation
Area and the Black Ridge Canyons Wil-
derness, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

COLORADO CANYONS PRESERVATION ACT OF 2000

Mr. CAMPBELL. Mr. President,
today 1 introduce legislation which
would preserve over 130,000 acres of
land in Western Colorado. This legisla-
tion is supported locally by property
owners, county commissioners, envi-
ronmentalists, and recreational groups.
My bill is a Senate companion to H.R.
4275 which was introduced by my col-
league and fellow Coloradan Represent-
ative SCOTT MCINNIS.

The areas proposed for Wildernesss
Protection are the Black Ridge and
Ruby Canyons of the Grand Valley and
Rabbit Valley near Grand Junction,
Colorado. They contain unique and val-
uable scenic, recreational, multiple
use, paleontological, natural, and wild-
life components. This historic rural
western setting provides extensive op-
portunities for recreational activities,
and are publicly used for hiking, camp-
ing, and grazing. This area is truly
worthy of additional protection as a
national conservation area.

This legislation has the support of
the administration and should easily
be signed into law. The only issue con-
fronting us is the limited amount of
time left in the 106th Congress. I hope
we will be able to move this legislation
quickly through the process and that it
will not get bogged down in partisan
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politics. It simply is the right thing to
do.

I ask unanimous consent that the bill
be printed in the RECORD following my
remarks.

Thank you, Mr. President. I yield the
floor.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2956

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Colorado
Canyons National Conservation Area and
Black Ridge Canyons Wilderness Act of
2000°.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds that certain
areas located in the Grand Valley in Mesa
County, Colorado, and Grand County, Utah,
should be protected and enhanced for the
benefit and enjoyment of present and future
generations. These areas include the fol-
lowing:

(1) The areas making up the Black Ridge
and Ruby Canyons of the Grand Valley and
Rabbit Valley, which contain unique and val-
uable scenic, recreational, multiple use op-
portunities (including grazing), paleontolog-
ical, natural, and wildlife components en-
hanced by the rural western setting of the
area, provide extensive opportunities for rec-
reational activities, and are publicly used for
hiking, camping, and grazing, and are wor-
thy of additional protection as a national
conservation area.

(2) The Black Ridge Canyons Wilderness
Study Area has wilderness value and offers
unique geological, paleontological, sci-
entific, and recreational resources.

(b) PURPOSE.—The purpose of this Act is to
conserve, protect, and enhance for the ben-
efit and enjoyment of present and future
generations the unique and nationally im-
portant values of the public lands described
in section 4(b), including geological, cul-
tural, paleontological, natural, scientific,
recreational, environmental, biological, wil-
derness, wildlife education, and scenic re-
sources of such public lands, by establishing
the Colorado Canyons National Conservation
Area and the Black Ridge Canyons Wilder-
ness in the State of Colorado and the State
of Utah.

SEC. 3. DEFINITIONS.

In this Act:

(1) CONSERVATION AREA.—The term ‘Con-
servation Area’” means the Colorado Can-
yons National Conservation Area established
by section 4(a).

(2) CouNcIL.—The term ‘‘Council’”’ means
the Colorado Canyons National Conservation
Area Advisory Council established under sec-
tion 8.

(3) MANAGEMENT PLAN.—The term ‘‘man-
agement plan’ means the management plan
developed for the Conservation Area under
section 6(h).

(4) MAP.—The term ‘‘Map’’ means the map
entitled ‘‘Proposed Colorado Canyons Na-
tional Conservation Area and Black Ridge
Canyons Wilderness Area’ and dated July 18,
2000.

(5) SECRETARY.—The term ‘‘Secretary”
means the Secretary of the Interior, acting
through the Director of the Bureau of Land
Management.

(6) WILDERNESS.—The term ‘‘Wilderness”
means the Black Ridge Canyons Wilderness
so designated in section 5.

SEC. 4. COLORADO CANYONS NATIONAL CON-
SERVATION AREA.

(a) IN GENERAL.—There is established the

Colorado Canyons National Conservation
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Area in the State of Colorado and the State
of Utah.

(b) AREAS INCLUDED.—The Conservation
Area shall consist of approximately 122,300
acres of public land as generally depicted on
the Map.

SEC. 5. BLACK RIDGE CANYONS WILDERNESS
DESIGNATION.

Certain lands in Mesa County, Colorado,
and Grand County, Utah, which comprise ap-
proximately 175,650 acres as generally de-
picted on the Map, are hereby designated as
wilderness and therefore as a component of
the National Wilderness Preservation Sys-
tem. Such component shall be known as the
Black Ridge Canyons Wilderness.

SEC. 6. MANAGEMENT.

(a) CONSERVATION AREA.—The Secretary
shall manage the Conservation Area in a
manner that—

(1) conserves, protects, and enhances the
resources of the Conservation Area specified
in section 2(b); and

(2) is in accordance with—

(A) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.); and

(B) other applicable law, including this
Act.

(b) UsEs.—The Secretary shall allow only
such uses of the Conservation Area as the
Secretary determines will further the pur-
poses for which the Conservation Area is es-
tablished.

(c) WITHDRAWALS.—Subject to valid exist-
ing rights, all Federal land within the Con-
servation Area and the Wilderness and all
land and interests in land acquired for the
Conservation Area or the Wilderness by the
United States are withdrawn from—

(1) all forms of entry, appropriation, or dis-
posal under the public land laws;

(2) location, entry, and patent under the
mining laws; and

(3) the operation of the mineral leasing,

mineral materials, and geothermal leasing
laws, and all amendments thereto.
Nothing in this subsection shall be construed
to affect discretionary authority of the Sec-
retary under other Federal laws to grant,
issue, or renew rights-of-way or other land
use authorizations consistent with the other
provisions of this Act.

(d) OFF-HIGHWAY VEHICLE USE.—

(1) IN GENERAL.—Except as provided in
paragraph (2), use of motorized vehicles in
the Conservation Area—

(A) before the effective date of a manage-
ment plan under subsection (h), shall be al-
lowed only on roads and trails designated for
use of motor vehicles in the management
plan that applies on the date of the enact-
ment of this Act to the public lands in the
Conservation Area; and

(B) after the effective date of a manage-
ment plan under subsection (h), shall be al-
lowed only on roads and trails designated for
use of motor vehicles in that management
plan.

(2) ADMINISTRATIVE AND EMERGENCY RE-
SPONSE USE.—Paragraph (1) shall not limit
the use of motor vehicles in the Conserva-
tion Area as needed for administrative pur-
poses or to respond to an emergency.

(e) WILDERNESS.—Subject to valid existing
rights, lands designated as wilderness by this
Act shall be managed by the Secretary, as
appropriate, in accordance with the Wilder-
ness Act (16 U.S.C. 1131 et seq.) and this Act,
except that, with respect to any wilderness
areas designated by this Act, any reference
in the Wilderness Act to the effective date of
the Wilderness Act shall be deemed to be a
reference to the date of the enactment of
this Act.

(f) HUNTING, TRAPPING, AND FISHING.—

(1) IN GENERAL.—Hunting, trapping, and
fishing shall be allowed within the Conserva-
tion Area and the Wilderness in accordance
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with applicable laws and regulations of the
United States and the States of Colorado and
Utah.

(2) AREA AND TIME CLOSURES.—The head of
the Colorado Division of Wildlife (in ref-
erence to land within the State of Colorado),
the head of the Utah Division of Wildlife (in
reference to land within the State of Utah),
or the Secretary after consultation with the
Colorado Division of Wildlife (in reference to
land within the State of Colorado) or the
head of the Utah Division of Wildlife (in ref-
erence to land within the State of Utah),
may issue regulations designating zones
where, and establishing limited periods
when, hunting, trapping, or fishing shall be
prohibited in the Conservation Area or the
Wilderness for reasons of public safety, ad-
ministration, or public use and enjoyment.

(g) GRAZING.—

(1) IN GENERAL.—Except as provided by
paragraph (2), the Secretary shall issue and
administer any grazing leases or permits in
the Conservation Area and the Wilderness in
accordance with the same laws (including
regulations) and Executive orders followed
by the Secretary in issuing and admin-
istering grazing leases and permits on other
land under the jurisdiction of the Bureau of
Land Management.

(2) GRAZING IN WILDERNESS.—Grazing of
livestock in the Wilderness shall be adminis-
tered in accordance with the provisions of
section 4(d)(4) of the Wilderness Act (16
U.S.C. 1133(d)(4)), in accordance with the
guidelines set forth in Appendix A of House
Report 101-405 of the 101st Congress.

(h) MANAGEMENT PLAN.—

(1) IN GENERAL.—Not later than 3 years
after the date of the enactment of this Act,
the Secretary shall develop a comprehensive
management plan for the long-range protec-
tion and management of the Conservation
Area and the Wilderness and the lands de-
scribed in paragraph (2)(E).

(2) PURPOSES.—The management
shall—

(A) describe the appropriate uses and man-
agement of the Conservation Area and the
Wilderness;

(B) take into consideration any informa-
tion developed in studies of the land within
the Conservation Area or the Wilderness;

(C) provide for the continued management
of the utility corridor, Black Ridge Commu-
nications Site, and the Federal Aviation Ad-
ministration site as such for the land des-
ignated on the Map as utility corridor, Black
Ridge Communications Site, and the Federal
Aviation Administration site;

(D) take into consideration the historical
involvement of the local community in the
interpretation and protection of the re-
sources of the Conservation Area and the
Wilderness, as well as the Ruby Canyon/
Black Ridge Integrated Resource Manage-
ment Plan, dated March 1998, which was the
result of collaborative efforts on the part of
the Bureau of Land Management and the
local community; and

(E) include all public lands between the
boundary of the Conservation Area and the
edge of the Colorado River and, on such
lands, the Secretary shall allow only such
recreational or other uses as are consistent
with this Act.

(i) No BUFFER ZONES.—The Congress does
not intend for the establishment of the Con-
servation Area or the Wilderness to lead to
the creation of protective perimeters or buff-
er zones around the Conservation Area or the
Wilderness. The fact that there may be ac-
tivities or uses on lands outside the Con-
servation Area or the Wilderness that would
not be allowed in the Conservation Area or
the Wilderness shall not preclude such ac-
tivities or uses on such lands up to the
boundary of the Conservation Area or the

plan
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Wilderness consistent with other applicable
laws.

(j) ACQUISITION OF LAND.—

(1) IN GENERAL.—The Secretary may ac-
quire non-federally owned land within the
exterior boundaries of the Conservation Area
or the Wilderness only through purchase
from a willing seller, exchange, or donation.

(2) MANAGEMENT.—Land acquired under
paragraph (1) shall be managed as part of the
Conservation Area or the Wilderness, as the
case may be, in accordance with this Act.

(k) INTERPRETIVE FACILITIES OR SITES.—
The Secretary may establish minimal inter-
pretive facilities or sites in cooperation with
other public or private entities as the Sec-
retary considers appropriate. Any facilities
or sites shall be designed to protect the re-
sources referred to in section 2(b).

(1) WATER RIGHTS.—

(1) FINDINGS.—Congress finds that—

(A) the lands designated as wilderness by
this Act are located at the headwaters of the
streams and rivers on those lands, with few,
if any, actual or proposed water resource fa-
cilities located upstream from such lands
and few, if any, opportunities for diversion,
storage, or other uses of water occurring
outside such lands that would adversely af-
fect the wilderness or other values of such
lands;

(B) the lands designated as wilderness by
this Act generally are not suitable for use
for development of new water resource facili-
ties, or for the expansion of existing facili-
ties;

(C) it is possible to provide for proper man-
agement and protection of the wilderness
and other values of such lands in ways dif-
ferent from those utilized in other legisla-
tion designating as wilderness lands not
sharing the attributes of the lands des-
ignated as wilderness by this Act.

(2) STATUTORY CONSTRUCTION.—

(A) Nothing in this Act shall constitute or
be construed to constitute either an express
or implied reservation of any water or water
rights with respect to the lands designated
as a national conservation area or as wilder-
ness by this Act.

(B) Nothing in this Act shall affect any
conditional or absolute water rights in the
State of Colorado existing on the date of the
enactment of this Act.

(C) Nothing in this subsection shall be con-
strued as establishing a precedent with re-
gard to any future national conservation
area or wilderness designations.

(D) Nothing in this Act shall be construed
as limiting, altering, modifying, or amend-
ing any of the interstate compacts or equi-
table apportionment decrees that apportion
water among and between the State of Colo-
rado and other States.

(3) COLORADO WATER LAW.—The Secretary
shall follow the procedural and substantive
requirements of the law of the State of Colo-
rado in order to obtain and hold any new
water rights with respect to the Conserva-
tion Area and the Wilderness.

(4) NEW PROJECTS.—

(A) As used in this paragraph, the term
“‘water resource facility’’ means irrigation

and pumping facilities, reservoirs, water
conservation works, aqueducts, canals,
ditches, pipelines, wells, hydropower

projects, and transmission and other ancil-
lary facilities, and other water diversion,
storage, and carriage structures. Such term
does not include any such facilities related
to or used for the purpose of livestock graz-
ing.

(B) Except as otherwise provided by sec-
tion 6(g) or other provisions of this Act, on
and after the date of the enactment of this
Act, neither the President nor any other offi-
cer, employee, or agent of the United States
shall fund, assist, authorize, or issue a li-
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cense or permit for the development of any
new water resource facility within the wil-
derness area designated by this Act.

(C) Except as provided in this paragraph,
nothing in this Act shall be construed to af-
fect or limit the use, operation, mainte-
nance, repair, modification, or replacement
of water resource facilities in existence on
the date of the enactment of this Act within
the boundaries of the Wilderness.

(5) BOUNDARIES ALONG COLORADO RIVER.—
(A) Neither the Conservation Area nor the
Wilderness shall include any part of the Col-
orado River to the 100-year high water mark.

(B) Nothing in this Act shall affect the au-
thority that the Secretary may or may not
have to manage recreational uses on the Col-
orado River, except as such authority may
be affected by compliance with paragraph
(3). Nothing in this Act shall be construed to
affect the authority of the Secretary to man-
age the public lands between the boundary of
the Conservation Area and the edge of the
Colorado River.

(C) Subject to valid existing rights, all
lands owned by the Federal Government be-
tween the 100-year high water mark on each
shore of the Colorado River, as designated on
the Map from the line labeled ‘‘Line A’ on
the east to the boundary between the States
of Colorado and Utah on the west, are hereby
withdrawn from—

(i) all forms of entry, appropriation, or dis-
posal under the public land laws;

(ii) location, entry, and patent under the
mining laws; and

(iii) the operation of the mineral leasing,
mineral materials, and geothermal leasing
laws.

SEC. 7. MAPS AND LEGAL DESCRIPTIONS.

(a) IN GENERAL.—As soon as practicable
after the date of the enactment of this Act,
the Secretary shall submit to Congress a
copy of the Map and a legal description of
the Conservation Area and of the Wilderness.

(b) FORCE AND EFFECT.—The Map and legal
descriptions shall have the same force and
effect as if included in this Act, except that
the Secretary may correct clerical and typo-
graphical errors in the Map and the legal de-
scriptions.

(c) PUBLIC AVAILABILITY.—Copies of the
Map and the legal descriptions shall be on
file and available for public inspection in—

(1) the Office of the Director of the Bureau
of Land Management;

(2) the Grand Junction District Office of
the Bureau of Land Management in Colo-
rado;

(3) the appropriate office of the Bureau of
Land Management in Colorado, if the Grand
Junction District Office is not deemed the
appropriate office; and

(4) the appropriate office of the Bureau of
Land Management in Utah.

(d) MAP CONTROLLING.—Subject to section
6(1)(3), in the case of a discrepancy between
the Map and the descriptions, the Map shall
control.

SEC. 8. ADVISORY COUNCIL.

(a) ESTABLISHMENT.—Not later than 6
months after the date of the enactment of
this Act, the Secretary shall establish an ad-
visory council to be known as the ‘‘Colorado
Canyons National Conservation Area Advi-
sory Council’’.

(b) DuTY.—The Council shall advise the
Secretary with respect to preparation and
implementation of the management plan, in-
cluding budgetary matters, for the Conserva-
tion Area and the Wilderness.

(c) APPLICABLE LAW.—The Council shall be
subject to—

(1) the Federal Advisory Committee Act (b
U.S.C. App.); and

(2) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.).
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(d) MEMBERS.—The Council shall consist of
10 members to be appointed by the Secretary
including, to the extent practicable:

(1) A member of or nominated by the Mesa
County Commission.

(2) A member nominated by the permittees
holding grazing allotments within the Con-
servation Area or the Wilderness.

(3) A member of or nominated by the
Northwest Resource Advisory Council.

(4) Seven members residing in, or within
reasonable proximity to, Mesa County, Colo-
rado, with recognized backgrounds reflect-
ing—

(A) the purposes for which the Conserva-
tion Area or Wilderness was established; and

(B) the interests of the stakeholders that
are affected by the planning and manage-
ment of the Conservation Area and the Wil-
derness.

SEC. 9. PUBLIC ACCESS.

(a) IN GENERAL.—The Secretary shall con-
tinue to allow private landowners reasonable
access to inholdings in the Conservation
Area and Wilderness.

(b) GLADE PARK.—The Secretary shall con-
tinue to allow public right of access, includ-
ing commercial vehicles, to Glade Park, Col-
orado, in accordance with the decision in
Board of County Commissioners of Mesa
County v. Watt (634 F. Supp. 1265 (D.Colo.;
May 2, 1986)).

By Mr. ROTH:

S. 2957. A bill to amend title XVIII of
the Social Security Act to preserve
coverage of drugs and biologicals under
part B of the medicare program; to the
Committee on Finance.

MEDICARE SELF-ADMINISTERED MEDICATIONS

ACT

Mr. ROTH. Mr. President, today I am
introducing a bill to address a serious
problem regarding Medicare’s treat-
ment of self-injectable drugs. Section
1862(s) of the Social Security Act de-
fines covered ‘‘medical and other
health services’” for purposes of cov-
erage under Medicare Part B. Included
in the definition are:

(2)(A) services and supplies (including
drugs and biologicals which cannot, as deter-
mined in accordance with regulations, be
self-administered) furnished as incident to a
physician’s professional service, of Kkinds
which are commonly furnished in physicians’
offices and are commonly either rendered
without charge or included in the physicians’
bills . . .

Regulations at 42 C.F.R. 410.29 pro-
vide further limitations on drugs and
biologicals, but they do not define the
phrase ‘‘cannot be self-administered.”
Individual Medicare carriers have re-
portedly applied different policies when
considering whether a drug or biologi-
cal can or cannot be self-administered.
Some carriers have based the deter-
mination on the typical means of ad-
ministration while others have as-
sessed the individual patient’s ability
to administer the drug.

On August 13, 1997, HCFA issued a
memorandum to Medicare carriers
which was intended to clarify program
policy. The memorandum stated that
the inability to self-administer is to be
based on the typical means of adminis-
tration of the drug, not on the indi-
vidual patient’s ability to administer
the drug. The memorandum stated
that: ““The individual patient’s mental
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or physical ability to administer any
drug is not a consideration for this pur-
pose.”’

As a result of this memorandum, cer-
tain patients, for example patients
with multiple sclerosis or some forms
of cancer, no longer had Medicare cov-
erage for certain drugs. However, im-
plementation of this policy directive
has been halted for FY2000. On Novem-
ber 29, 1999, the President signed into
law the Consolidated Appropriations
Act for 2000. Section 219 of General
Provisions in Title II, Department of
Health and Human Services contains a
provision relating to the memorandum.
The provision prohibits the use of any
funds to carry out the August 13, 1997,
transmittal or to promulgate any regu-
lation or other transmittal or policy
directive that has the effect of impos-
ing (or clarifying the imposition of) a
restriction on the coverage of
injectable drugs beyond those applied
on the day before issuance of the trans-
mittal.

The definition of covered services
continues to be of concern to policy-
makers. On March 23, 2000, the House
Commerce Committee, Subcommittee
on Health & Environment held a hear-
ing on this issue. I understand that
there was a very productive discussion
of other policy options during the ques-
tion and answer period. One witness,
Dr. Earl Steinberg of Johns Hopkins
University, suggested having the bene-
ficiary’s physician determine whether
a medication can or cannot be self-in-
jected. The bill I am introducing today
follows that expert advice and intro-
duces the judgment of the physician
into the decision process.

On May 17, 2000 I sent a letter to
HCFA Administrator DeParle, request-
ing her serious attention to this prob-
lem. I went further to ask her to pro-
pose an administrative remedy for the
inequity that existed. In her reply, she
stated that she was ‘‘very troubled by
the predicament of beneficiaries whose
drugs are not covered under the law.”
But it is clear from Administrator
DeParle’s letter, that without legisla-
tive authority there is only a limited
amount HCFA will do to address this
problem.

The bill T am introducing today al-
lows a Medicare beneficiary’s own phy-
sician to make the determination of
whether the beneficiary can or cannot
administer their medication. I would
ask for my colleagues’ support in this
legislation. This issue is of vital impor-
tance to some of our most gravely ill
Medicare beneficiaries. These bene-
ficiaries, many with advanced cases of
multiple sclerosis or cancer, deserve
our help and they deserve it today. I
ask consent that the full text be print-
ed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2957

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Medicare
Self-Administered Medications Act of 2000,
SEC. 2. PRESERVATION OF COVERAGE OF DRUGS

AND BIOLOGICALS UNDER PART B
OF THE MEDICARE PROGRAM.

(a) IN GENERAL.—Section 1861(s)(2) of the
Social Security Act (42 U.S.C. 1395x(8)(2)) is
amended, in each of subparagraphs (A) and
(B), by striking ‘(including drugs and
biologicals which cannot, as determined in
accordance with regulations, be self-adminis-
tered)”’ and inserting ‘‘(including drugs and
biologicals for which the usual method of ad-
ministration of the form of drug or biologi-
cal is not patient self-administration or, in
the case of injectable drugs and biologicals,
for which the physician determines that self-
administration is not medically appro-
priate)’’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to drugs
and biologicals administered on or after Oc-
tober 1, 2000.

By Mr. SANTORUM:

S. 2958. A bill to establish a national
clearinghouse for youth entrepreneur-
ship education, and for other purposes;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

YOUTH ENTREPRENEURSHIP CLEARINGHOUSE
AND CURRICULUM-BASED YOUTH ENTREPRE-
NEURSHIP
Mr. SANTORUM. Mr. President,

today I am introducing legislation to
empower at-risk youths and their com-
munities. My legislation would estab-
lish a national youth entrepreneurship
clearinghouse and permit curriculum-
based youth entrepreneurship edu-
cation as an allowable use of funds.
Only curriculum-based youth entrepre-
neurship programs that demonstrate
success in equipping disadvantaged
youth with applied math and other an-
alytical skills would be eligible for as-
sistance under this measure. Students
who participate in these programs
learn basic entrepreneurial skills and
gain a better understanding of the rela-
tionship between the subjects they
learn in their classrooms and the busi-
ness world. By teaching students prac-
tical skills needed to establish and
maintain thriving entrepreneurial
projects, the programs empower stu-
dents and prepare them for future en-
deavors as contributing members of
their communities. My legislation will
instill pride in at-risk youths by pro-
viding them with the opportunity to
improve their surroundings, while they
explore and learn about the many ca-
reer choices available to them in the
business world.

I am pleased that this measure was
included in the Elementary and Sec-
ondary Education Reauthorization bill
passed by the House of Representa-
tives, and it is my hope that we can fa-
cilitate its passage in the Senate and
move closer to providing significant
and meaningful initiatives for our chil-
dren in need.

By Mr. WYDEN:

S. 2960. A bill to provide for qualified
withdrawals from the Capital Con-
struction Fund (CCF) for fishermen
leaving the industry and for the roll-
over of Capital Construction Funds to
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individual retirement plans;
Committee on Finance.
THE CAPITAL CONSTRUCTION FUND REFORM ACT

Mr. WYDEN. Mr. President, I am
pleased today to introduce the Capital
Construction Fund Reform Act of 2000.

The Capital Construction Fund (CCF)
was originally created by the Merchant
Marine Act as a way to encourage the
construction and use of American-
owned vessels in U.S. waters. For fish-
ermen, the Capital Construction Fund
authorizes the accumulation of funds,
free from taxes, for the purpose of buy-
ing or refitting commercial fishing ves-
sels. The program has been a success in
promoting the domestic fishing indus-
try. However, the usefulness of the CCF
has not kept up with the times. Today
it is actually exacerbating the prob-
lems facing U.S. fisheries by forcing
fishermen to keep their money in fish-
ing vessels, rather than allowing them
to retire from fishing and pursue other
interests.

Our nation’s fisheries are collapsing.
Over the past year, fisheries in New
England, Alaska and the West Coast
have been officially declared disasters
by the Secretary of Commerce. Plainly
speaking, there are too many boats and
not enough fish. Along the West Coast,
a mere 200 of the 1400 boats currently
fishing could catch the entire allow-
able harvest of groundfish. That means
we could buyout 85 percent of the boats
and still not reduce capacity in our
fisheries. Since 1995, Congress has ap-
propriated $140 million to buy fishing
vessels and permits back from fisher-
men. Clearly, more needs to be done.
This legislation empowers the fisher-
man to make his own choices to stay
or leave the fishery with his own
money.

In these times when we ought to be
reducing the number of boats in our
fisheries, it does not make sense for
federal policy to encourage fishermen
to build more of them. Yet current law
prohibits fishermen from getting their
own money out of CCF accounts for
any purpose other than building boats.
If they do, they lose up to 70 percent of
their money in taxes and penalties.
When fishermen have already been hit
with increasingly severe harvest re-
strictions over the past few years, it is
just not fair to hold their own money
hostage.

That is why I'm introducing a bill
that makes it easier for fishermen to
withdraw their funds from the Capital
Construction Fund if they retire from
the fishery. My bill would allow fund
holders to roll their funds over into an
Individual Retirement Account (IRA)
or other retirement fund. It would also
allow them to use their own money to
participate in buyback programs. This
bill also eliminates the tax-penalty for
withdrawals for those folks wishing to
leave the industry.

Mr. President, this bill enjoys wide
support from a variety of organizations
with an interest in our nation’s fish-
eries. Environmental groups, trawlers,
small boat operators and processors

to the
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alike have expressed their enthusiasm
for this legislation. I urge my col-
leagues to support the swift adoption
of this bill so that our fisherman can
start making their own choices about
their businesses and lives.

I ask unanimous consent that my
statement and the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2960

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE

The Act may be cited as ‘“The Capital Con-
struction Fund (CCF) Qualified Withdrawal
Act of 2000.

SECTION 2. EXPANSION OF PURPOSES OF THE
CAPITAL CONSTRUCTION FUND BY
AMENDING THE MERCHANT MARINE
ACT OF 1936

Section 607(a) of the Merchant Marine Act,
1936 (46 U.S.C. App. 1177(a)) is amended by
striking ‘‘of this section.”” and inserting ‘‘of
this section. Any agreement entered into
under this section may be modified for the
purpose of encouraging the sustainability of
the fisheries of the United States by making
the termination and withdrawal of a capital
construction fund account a qualified with-
drawal if done in exchange for the retire-
ment of the related commercial fishing ves-
sels and related commercial fishing per-
mits.”

SECTION 3. NEW QUALIFIED WITHDRAWALS

(a) AMENDMENTS TO MERCHANT MARINE ACT
OF 1936.—Section 607(f)(1) of the Merchant Ma-
rine Act of 1936 (46 U.S.C. App. 1177(f)(1)) is
amended:

(1) in subparagraph (B) by striking ‘‘vessel,
or’’ and inserting ‘‘vessel,”

(2) in subparagraph (C) by striking ‘‘ves-
sel.”” and inserting ‘‘vessel,”’

(3) by inserting after subparagraph (C) the
following new subparagraphs:

‘(D) the payment of an industry fee au-
thorized by the fishing capacity reduction
program, 16 U.S.C. 1861,

‘“(E) in the case of any such person or
shareholder for whose benefit such fund was
established, a rollover contribution (within
the meaning of section 408(d)(3) of the Inter-
nal Revenue Code of 1986) to such person’s in-
dividual retirement plan (as defined in sec-
tion 7701(a)(37) of such Code), or

‘“(F) (i) for the payment to a corporation or
person terminating a capital construction
fund and retiring related commercial fishing
vessels and permits.

(ii) The Secretary by regulation shall es-
tablish procedures to ensure that any person
making a qualified withdrawal authorized by
(F)(1) retires the related commercial use of
fishing vessels and commercial fishery per-
mits.”

(b) AMENDMENTS TO INTERNAL REVENUE
CODE OF 1986.—Section 7518(e)(1) of the Inter-
nal Revenue Code of 1986 (relating to pur-
poses of qualified withdrawals) is amended
by inserting after subparagraph (C) the fol-
lowing new subparagraphs:

‘(D) the payment of an industry fee au-
thorized by the fishing capacity reduction
program, 16 U.S.C. 1861.

‘(E) in the case of any such person or
shareholder for whose benefit such fund was
established, a rollover contribution (within
the meaning of section 408(d)(3) of the Inter-
nal Revenue Code of 1986) to such person’s in-
dividual retirement plan (as defined in sec-
tion 7701(a)(37) of such Code), or

“(F)(@) for the payment to a corporation or
person terminating a capital construction
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fund and retiring related commercial fishing
vessels and permits.

(ii) The Secretary by regulation shall es-
tablish procedures to ensure that any person
making a qualified withdrawal authorized by
(F)(1) retires the related commercial use of
fishing vessels and commercial fishery per-
mits.”

By Mr.
shire:

S. 2962. A bill to amend the Clean Air
Act to address problems concerning
methyl tertiary butyl ether, and for
other purposes; to the Committee on
Environment and Public Works.

THE FEDERAL REFORMULATED FUELS ACT OF

2000

Mr. SMITH of New Hampshire. Mr.
President, today I have introduced leg-
islation, S. 2962, which I believe will
deal once and for all with the MTBE
problem that is facing us all across
America, specifically New England. In
the Northeast, as well as California and
other areas of the country, we are be-
ginning to see evidence of MTBE in
ground water. This is a serious envi-
ronmental problem that must be ad-
dressed. It is certainly a problem in
New Hampshire.

I rise today to speak for my constitu-
ents in New Hampshire who are now
having their wells, several a week by
the way, being contaminated by MTBE.
This is my home State. This is a seri-
ous problem there. I am here to offer
this legislation to help my constitu-
ents in New Hampshire get relief from
MTBE, which is a pollutant in their
wells. But I am also here to speak for
all Americans across the country who
have MTBE in their wells, whether
they be in California or New Hamp-
shire.

MTBE has done more damage to our
drinking water than we would care to
know. MTBE has been a component of
our fuel supply for over two decades. In
1990, we amended the Clean Air Act to
include a clean gasoline program. Un-
fortunately, we did not look at the
science that was probably more evident
than not. Because we did not look at
that science, we have now created an-
other environmental problem of a huge
magnitude, which is probably going to
cost billions of dollars to clean up. If
there is a moral here, or lesson, it
should be: Use good science. Look care-
fully before you leap into some of these
environmental dilemmas.

That program in the 1990 Clean Air
Act amendment mandated use of 2 per-
cent oxygen in the gas, by weight. In
other words, 2 percent of the weight of
a gallon of gasoline should be oxygen.
That was put in the fuel.

MTBE was one of two options that
could be used. The problem with MTBE
is that it has this ability to migrate
through the ground very quickly and
then into the water table. What is
MTBE? It is an ether, and in the event
of a leak or gas spill, the MTBE will
separate from the gas and migrate
through the ground very quickly. The
real problem starts when MTBE finds
its way into the ground water, which it
frequently does.

SMITH of New Hamp-
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Several States have had gasoline
leaks, or spills, that led to the closure
of wells because of MTBE. It smells. It
tastes horrible. It is not the kind of
thing you want to see come out of your
shower or your faucet when you are
ready to use your water. This is a seri-
ous problem. Some have made light of
it, frankly, in this body, in the sense
that maybe it is not such a serious
problem and maybe we should look at
some other alternatives other than
banning it. But we need to ban MTBE.
The legislation I am introducing today
will do that. It does it in a responsible
manner, which I will explain.

Several States have had these leaks
or spills, as I said. So this bill will ad-
dress the problems associated with
MTBE, but—and this is a very impor-
tant point—will not reduce any of the
environmental benefits of the clean air
program. That cannot be said with
every option that has been presented
on this issue. Again, we can ban MTBE,
but we will not reduce any environ-
mental benefit that the MTBE has
brought to clean the air and that is im-
portant.

Briefly, this bill will allow the Gov-
ernor of any State to waive the gaso-
line oxygen requirement of the Clean
Air Act—waive it. But it will preserve
the environmental benefits. It will also
grant the State and the Federal Gov-
ernment authority to ban MTBE. It au-
thorizes an additional $200 million out
of the Leaking Underground Storage
Tank Fund to clean up MTBE where
these wells have been contaminated be-
cause of these leaking tanks. In other
words, if we could repair those leaking
tanks, we are going to cut back on the
amount of problems we are going to
have in the future. So it is important
we have this as part of the legislation
to get the money there to fix these
tanks, to cut back on the amount of
MTBE that gets into the ground water.
If it does not leak out of the tank, the
gasoline tank, it will not get into the
ground water. But it is leaking out of
tanks and we have to fix it.

The bill also authorizes an extensive
study of numerous environmental con-
sequences of our current fuel use. It
was my hope to have marked up and
sent to the floor from the Environment
and Public Works Committee, which I
chair, a bill this past week. In fact, it
was our goal to do it yesterday, but we
could not get the parties together who
I needed to make this bill a reality, in
the sense that it would pass. We could
have introduced a bill, could have
marked a bill, perhaps, but it would
not have passed because we would not
have the support. This problem is too
serious to play politics.

MTBE is a pollutant in our wells. We
need to get it out. We have to have leg-
islation to do it and it has to pass.
There is no point introducing a bill
that will not pass. There are people
who are dug in on all sides of this issue
for various reasons. But the point is,
we need to compromise. We all cannot
get what we want, but the end result
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must be that we get MTBE out of our
ground water. That is the bottom line.

So I agreed, reluctantly, but I agreed,
in the interests of working together
with my colleagues, to hold off until
September in order to resolve the few
remaining issues, but I intend to hold
that markup in September. In fact, the
specific date is September 7. In that
legislation that we mark up, we will
ban MTBE.

The issues that are in this legislation
include the treatment of ethanol. I am
pleased with the recent progress we
have made on this. But there is a seri-
ous problem that we have to deal with,
those who advocate more ethanol in
fuel. I expect these issues to be re-
solved. We are working behind the
scenes very hard to resolve these issues
before the September 7 markup. It will
give the staff something to do during
the August recess. I know they will
work out the details. But I thank the
many Senators on both sides of the
aisle I have been working with very
closely to resolve these issues. This is
a tough, tough issue, and it is hard to
get agreement. Everybody is not going
to get what they want, but the bottom
line is, we have to get MTBE out of the
water.

Let me address the ethanol issue for
a moment. Some weeks ago I cir-
culated a draft that included a clean
alternative fuels program. This is a
very complex issue. What are alter-
native fuels? It could be premium gaso-
line. It could be natural gas. It could be
electricity. It could be fuel cells. It
could be ethanol. But if you say ‘‘re-
newable fuels,” then you are talking
for the most part only ethanol. So
when we are talking alternative fuels,
what alternatives do we have to MTBE
that would help us meet these require-
ments in the Clean Air Act? This has
proven to be a good step toward ad-
dressing the ethanol question.

The program will also enhance the
development of cleaner and more effi-
cient cars which will help with the
Clean Air Act issues as well. There has
been growing support for this alter-
native fuels approach since the time we
first brought this up. We do not want
to create more MTBE problems. We do
not want to create dirtier air by elimi-
nating MTBE because we created dirty
water by putting MTBESs in gasoline.

So last week in an effort, again, to
reach out, I received a Iletter sup-
porting that approach from 32 States
represented by air quality planners in
the northeastern States and the Gov-
ernors’ Ethanol Coalition. So for the
first time we now have ethanol, and
the Northeast, you have specific prob-
lems here with the MTBE issue, talk-
ing, working together, and, as we said,
from this letter of support from 32
States, they support this approach.

We have not dotted every ‘i’ and
crossed every ‘‘t” yet, but in concept
they support the approach.

The bill T am offering today, while
that bill does not include the exact lan-
guage they are talking about in that
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letter—and I want to make that clear—
it is a bridge. It is a bridge from where
my legislation is to where they are. Ac-
tually, simultaneously to the bill I
have introduced, I have also offered an
amendment No. 4026, which crosses
that bridge. I have introduced what I
would like to have, what I believe is
the most cost-effective method to deal
with this problem, but I recognize that
even though it is the least costly, it
does not have the amount of support I
need to pass it. So I have offered an-
other amendment to my own bill,
which is my way of saying: OK, you of-
fered me the bridge. I am willing to
walk across it and meet you at least
halfway.

I will describe this bill in a little
more detail first. This is a complex
issue. The Environmental and Public
Works Committee has been struggling
with this, certainly in the last 7 or 8
months I have been chairman of the
committee, and I am sure they were
struggling with it many months before
that. I have tried to craft a solution
that is direct and balanced. I believe I
have accomplished that. That is my
goal. It is not to ramrod anything
through to make anybody angry. It is a
legitimate attempt to get a consensus
to deal with a serious environmental
problem, not to deal with everybody’s
own opinions.

If anybody comes to the table and
says: If I do not get this, I will leave
the table—I tell the people who say
that: Don’t bother coming to the table;
you are wasting my time and yours. If
you want to, talk, compromise, and
reach a rational conclusion. I am will-
ing to talk, and Senators on all sides of
this have done just that. We have
talked to many industry folks and en-
vironmental people as well on this very
issue.

The bill waives the oxygen mandate.
The Reformulated Gasoline Program,
or RFG, requires at least 2 percent of
gasoline by weight to be oxygen. MTBE
and ethanol are the principal additives
that help satisfy this mandate. It is
ethanol or MTBE. They will bring us to
that 2 percent oxygenate requirement.
Because MTBE is rarely used outside
the Reformulated Gas Program, a sen-
sible starting point was to allow each
State, if they wish, to waive the oxy-
gen requirement.

What about the so-called environ-
mental backsliding; in other words,
slipping back and allowing more dirty
air? There is concern that if the Gov-
ernors waive this mandate that this
will affect the environmental benefit—
clean air—of the Reformulated Gas
Program.

Let me be very clear: My bill ensures
there will be no environmental back-
sliding. We are not walking away from
the requirements of the Clean Air Act.
If this bill is adopted, the environ-
ment—at least the air—will not know
the difference. There will be no nega-
tive impact on the air, and the water
will be cleaner.

Phaseout of MTBE: Eliminating the 2
percent oxygen mandate alone does not
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mean the elimination of MTBE. MTBE
is an effective octane booster, and re-
finers still may want to use it. Since
only a very small amount of MTBE will
cause a tremendous amount of damage,
it is important to consider the fate of
MTBE.

This bill will give the EPA Adminis-
trator the authority to ban it imme-
diately. If EPA does not do so in 4
years, then this bill will, by law, ban
MTBE. The EPA has 4 years to ban it.
If they do not, the bill will.

EPA could, however, overturn the
ban if it deemed it was not necessary
to protect air quality, water quality, or
human health. If it gets to the point
that it is not a problem, then EPA does
not have to ban it. Notwithstanding
EPA’s decision, the bill gives the
States the authority to ban the addi-
tive.

Since there is already massive con-
tamination caused by MTBE, this bill
will authorize, as I said, $200 million to
be given to the States from the Leak-
ing Underground Storage Tank Pro-
gram for the purpose of cleaning up
MTBE-caused contamination.

Since a Federal mandate caused this
pollution—remember that a Federal
mandate caused this pollution. This is
not the fault of the oil companies. It is
not the fault of the MTBE producers.
They did what they were asked to do.
They produced this additive to clean up
the air. Since a Federal mandate
caused the pollution, it would be irre-
sponsible for the Federal Government
not to bear some of the financial bur-
den associated with the cleanup. Unfor-
tunately, that is the case.

I do not like to spend taxpayers’ dol-
lars, but this was a mandate, and be-
cause of that mandate, we have a prob-
lem.

It is also important to point out that
although it is not part of my legisla-
tion, it is reasonable to think of some
way of perhaps trying to work with the
MTBE producers to help them through
this transition if, in fact, MTBE is
banned. I certainly am willing to work
with them to come up with some solu-
tion, some help in terms of their move-
ment from one industry to another, or
whatever the case may be.

Finally, the bill authorizes a com-
prehensive study of the environmental
consequences of our current fuel sup-
ply. In order to be better informed to
make future environmental decisions
regarding fuel policy, the bill directs
EPA to undertake a study of our motor
fuel.

I will talk a little bit about the cost,
a very important point.

Lately, we have heard a great deal
about gasoline prices, certainly fuel oil
prices, as well, in New England. These
concerns underscore the question of
the costs associated with limiting
MTBE use.

MTBE, like it or not, is clean, it is
cheap, and it helps to clean up our air.
Placing it in our fuel supply and keep-
ing the fuel supply clean will have a
cost. We have to replace it. We cannot
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backslide. We do not want to dirty the
air while we take MTBE out.

It is my belief the Senate is not pre-
pared to reduce our clean air standards
or allow for the continued contamina-
tion of our drinking water.

We have two issues: Contaminated
drinking water and do we backslide off
the clean air provision. I believe my
colleagues in the Senate are willing to
work with me to clean up the water to
get the MTBE out of our wells and to
preserve the integrity of the Clean Air
Act and not backslide or move back
from the cleaner air we have accom-
plished by using MTBE.

The question, though, becomes: What
is the most effective and cost friendly
option for achieving this goal? I have a
chart which will help illustrate the op-
tions. Each one of these options—the
red line, yellow line, green line, and
the blue line—bans MTBE, but it is a
little more complicated than that.

One option is simply the elimination
of MTBE with no other changes in the
law. That is the red line. These show
costs. This is the highest cost option
because it is about an 8-cent increase
in gas prices per gallon. This is a ban of
MTBE, and it replaces it with ethanol
in the Reformulated Gas Program. One
might think: That is fine, it is ethanol,
produced by corn, a nice natural prod-
uct; what is wrong with that? Let’s do
it.

The problem is, in areas in the
Northeast, such as New Hampshire, and
in other States such as Texas, these
States would have to use ethanol to
meet that oxygenate requirement be-
cause there is no other option. In order
to meet the 2-percent oxygenate re-
quirement if MTBE is removed, they
have to use ethanol.

One may say: What is wrong with
that? Ethanol makes gas evaporate
more quickly and those fumes would
add to smog and haze in New England
and it would be serious. Obviously,
California would have the same prob-
lem.

Refiners would have to make gas less
evaporative and thereby increasing the
cost. In other words, they would have
to do something to deal with that rapid
evaporation and it would cost more to
do that. This is not an option for New
England nor California nor any other
State that has this particular problem.

If we are going to be responsible,
then we should work with our col-
leagues who have these problems. I
happen to have that problem because 1
am from New Hampshire, and as the
chairman of the committee, I need to
work with all regions of the country to
get a compromise that is acceptable to
everybody so that we do not have more
environmental problems in New Eng-
land or California or some other place
by simply banning MTBE and letting
ethanol take over. Some want that.

Obviously, the ethanol producers
would love it, but that does not help
us. We do not want to create more
problems. That is not a responsible ap-
proach, I say with all due respect.
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The next line is the orange line in
terms of cost.

That is the Clinton administration’s
position. That represents the cost of
eliminating the oxygen mandate, but
replacing it with a national ethanol
mandate. You have no other alter-
native other than ethanol.

The cost of mandating a threefold in-
crease in ethanol sales is very expen-
sive. So the options represented by the
orange line shown on the chart cost
less than what is shown with the red
line because it does not mandate that
the reformulated gas contain ethanol.
It does not mandate it, but that is
what is going to happen. But, shown
with this orange line on the chart, it
simply mandates the total ethanol
market. So you are mandating the
market here, and that is no good. That
does not work. Unlike what is shown
with the red line, there would be no re-
gional constraint. It would not be ac-
ceptable.

Now, what is shown on the chart with
the blue line is legislation that I am in-
troducing today, without the amend-
ment initially. In my view, that is the
cheapest and most responsible way to
deal with this problem. However, for
reasons which I respect—I might not
agree with them, but I respect them—
it does not have enough support, ei-
ther, to pass the Senate. I recognize
that, but I want everybody to know
where I am coming from.

I believe we should use the cheapest
alternative that gets the job done.
That is my view. But I understand, as
I said before, I am willing to build that
bridge to go from what is shown with
the blue line to what is shown with the
green line. I will not go to what is
shown with the orange or red lines, but
I am willing to go from what is shown
with the blue line to what is shown
with the green line.

As I have said, what is shown with
the blue line is the bill I have intro-
duced. That bill will cost more to make
clean gas without MTBE, but because
we place the fewest requirements on
the refiners on how to achieve that
clean gas, this bill would cost the econ-
omy less than all other options. It is
very important for me to repeat that.
We place the fewest requirements on
the refiners on how to achieve the
clean gas. We want clean gas achieved.
That is the goal. This bill would cost
the economy less than all of those
other options.

While my bill addresses all of the
concerns with MTBE, I am also sen-
sitive to the concerns of the Senators
who understand that this bill might
have an impact on ethanol. So in order
to address these concerns, I have pre-
pared an amendment to my own legis-
lation, amendment No. 4026, which I
have already sent to the desk.

This amendment seeks to address the
concerns over ethanol that Members
have. I am hoping that over the course
of the next 30 days we will be able to
build this bridge from what is shown by
the blue line to what is shown by the
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green line, to get to what I think is an
acceptable and responsible approach.

I indicated earlier there is a lot of in-
terest. Thirty-two States have ex-
pressed interest in this, in my letter.
This amendment seeks to address the
concerns of the ethanol industry by es-
tablishing a segment of the fuel mar-
ket that must be comprised of either
ethanol or fuel wused to power
superclean vehicles.

About 10 days ago, I had the oppor-
tunity to ride in a fuel-celled bus. It
had hydrogen cells. I had never experi-
enced anything like it: No fumes, no
smell, very little sound, and no pollut-
ants whatsoever. I road several miles
in it.

The current occupant of the Chair,
the Senator from Utah, Senator BEN-
NETT, drives a hybrid car which is part
electric, part gas. You see, we are mov-
ing in the right direction. Hybrid cars,
fuel cells—they are the future. The
more we do that, the less we need of
any type of gasoline, whether it is eth-
anol or just oil based. It does not mat-
ter.

The point is, we are moving in the
right direction. That is what we want
to encourage. This bill will establish a
segment of the fuel market that must
be comprised of either ethanol or fuel
used to power those clean vehicles. We
do not want to stop them from having
that option.

If we just go with the renewables
that the administration wants, all they
can use is ethanol. What we want them
to do is use ethanol, if they wish, but
to use hybrid cars if they wish. Encour-
age that, encourage fuel cells, what-
ever, or premium gas, but let the mar-
ket deal with it.

So there are a lot of exciting things
happening. This amendment is going to
create competition. There is nothing
wrong with competition, good old com-
petition. You pick winners and losers—
no guarantees—with competition be-
tween the ethanol industry and the
clean vehicle market. So why mandate
ethanol and exclude clean vehicles? It
does not make any sense.

So the estimated cost of this ap-
proach is represented by the green line
on the chart. This is a very good ap-
proach that I believe is a compromise
that gets us there. It costs us a little
more, but it gets us there. Because we
can’t get there with what is rep-
resented by the blue line, I am willing
to go here, with what is represented by
the green line.

Mr. President, I know my time is
pretty close to expiring, I am sure.

To those who will ask, why does this
have to be so complicated, I did not
create the issue. I have spent the last 6
months trying to understand it and
learn about it. I think I am getting
there, with a lot of help. It is a com-
plex issue, with many competing inter-
ests. That is the thing. But a simple
ban of MTBE does not get everybody
there—all the regions of the country. It
does not get it done.

So a simple ban of MTBE makes gas
more expensive and air more dirty. It
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is not acceptable. We cannot do that. A
stand-alone mandate of ethanol does
not get you there, either. Smog con-
cerns, cost concerns—particularly in
New Hampshire, and other areas of the
Northeast, as well as California—that
does not get you there.

Simply eliminating the reformulated
gas mandate does not work, either.
That is another option. MTBE would
continue to be used and the potential
adverse impact on ethanol would be
there.

I am committed, I say to my col-
leagues, to a solution that, one, cleans
up our Nation’s drinking water, and,
two, preserves the environmental bene-
fits of the reformulated gasoline pro-
gram, which is the most cost-effective
option for the whole Nation. And that
is shown right there with the green
line. That is the one we can get it done
with. I wish it were here with what is
depicted with the blue line, but this
will get us there with what is depicted
with the green line; and we will do it.

So I am convinced this is the right
approach. I look forward to working
with my colleagues. This is an honest
attempt to sit down with everybody
and get to a resolution, because to con-
tinue to argue about this and debate
this, while more and more wells every
day get polluted with MTBE, is irre-
sponsible. It is totally irresponsible.

We should not be talking about some-
body’s profit at the expense of some-
body’s well being polluted. Let’s com-
promise. We will work with you. You
can make some profit, but you are not
going to make so much profit that we
have to stand around and have our
wells polluted. That is simply wrong. It
is unacceptable. It is irresponsible. I
am not going to stand for it. I don’t
think anybody would who had these
kinds of problems. It is irresponsible.
So we are going to work together.

I am very encouraged by the folks,
especially the ethanol Senators, who I
have talked with, and their staffs. We
have talked to folks in the oil industry.
They are not real thrilled about some
of this, but, again, this is a solution
that we must find. We cannot continue
to say we will talk about it next week
or we will deal with it in conference or
we will deal with it next year. We need
to deal with it now. This is a respon-
sible effort to do that.

So, again, I look forward to working
with my colleagues, and I look forward
to that markup on September 7. I in-
tend to be ready for it, and to send that
bill out of the EPW Committee and on
to the calendar in the Senate.

Mr. President, I ask unanimous con-
sent that the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2962

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal Re-

formulated Fuels Act of 2000°".
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SEC. 2. WAIVER OF OXYGEN CONTENT REQUIRE-
MENT FOR REFORMULATED GASO-
LINE.

Section 211(k)(1) of the Clean Air Act (42
U.S.C. 7545(k)(1)) is amended—

(1) by striking “Within 1 year after the en-
actment of the Clean Air Act Amendments of
1990,” and inserting the following:

‘“‘(A) IN GENERAL.—Not later than Novem-
ber 15, 1991,”’; and

(2) by adding at the end the following:

“(B) WAIVER OF OXYGEN CONTENT REQUIRE-
MENT.—

‘(i) AUTHORITY OF THE GOVERNOR.—

“(I) IN GENERAL.—Notwithstanding any
other provision of this subsection, a Gov-
ernor of a State, upon notification by the
Governor to the Administrator during the 90-
day period beginning on the date of enact-
ment of this subparagraph, may waive the
application of paragraphs (2)(B) and (3)(A)(V)
to gasoline sold or dispensed in the State.

‘(IT) OPT-IN AREAS.—A Governor of a State
that submits an application under paragraph
(6) may, as part of that application, waive
the application of paragraphs (2)(B) and
(3)(A)(v) to gasoline sold or dispensed in the
State.

¢(ii) TREATMENT AS REFORMULATED GASO-
LINE.—In the case of a State for which the
Governor invokes the waiver described in
clause (i), gasoline that complies with all
provisions of this subsection other than
paragraphs (2)(B) and (3)(A)(v) shall be con-
sidered to be reformulated gasoline for the
purposes of this subsection.

*‘(iii) EFFECTIVE DATE OF WAIVER.—A waiv-
er under clause (i) shall take effect on the
earlier of—

‘“(I) the date on which the performance
standard under subparagraph (C) takes ef-
fect; or

‘“(IT) the date that is 270 days after the date
of enactment of this subparagraph.

¢(C) MAINTENANCE OF TOXIC AIR POLLUTANT
EMISSION REDUCTIONS.—

‘(i) IN GENERAL.—As soon as practicable
after the date of enactment of this subpara-
graph, the Administrator shall—

‘“(ID) promulgate regulations consistent
with subparagraph (A) and paragraph
(3)(B)(ii) to ensure that reductions of toxic
air pollutant emissions achieved under the
reformulated gasoline program under this
section before the date of enactment of this
subparagraph are maintained in States for
which the Governor waives the oxygenate re-
quirement under subparagraph (B)(i); or

‘“(II) determine that the requirement de-
scribed in clause (iv)—

‘‘(aa) is consistent with the bases for a per-
formance standard described in clause (ii);
and

‘“(bb) shall be deemed to be the perform-
ance standard under clause (ii) and shall be
applied in accordance with clause (iii).

‘“(ii) PERFORMANCE STANDARD.—The Ad-
ministrator, in regulations promulgated
under clause (i)(I), shall establish an annual
average performance standard based on—

‘() compliance survey data;

“(IT) the annual aggregate reductions in
emissions of toxic air pollutants achieved
under the reformulated gasoline program
during calendar years 1998 and 1999, deter-
mined on the basis of the volume of reformu-
lated gasoline containing methyl tertiary
butyl ether that is sold throughout the
United States; and

‘(ITII) such other information as the Ad-
ministrator determines to be appropriate.

*“(iii) APPLICABILITY.—

‘(D) IN GENERAL.—The performance stand-
ard under clause (ii) shall be applied on an
annual average refinery-by-refinery basis to
all reformulated gasoline that is sold or in-
troduced into commerce by the refinery in a
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State for which the Governor waives the ox-
ygenate requirement under subparagraph
B)@).

“(II) MORE STRINGENT REQUIREMENTS.—The
performance standard under clause (ii) shall
not apply to the extent that any require-
ment under section 202(1) is more stringent
than the performance standard.

‘“(IITI) STATE STANDARDS.—The performance
standard under clause (ii) shall not apply in
any State that has received a waiver under
section 209(b).

‘“(IV) CREDIT PROGRAM.—The Adminis-
trator shall provide for the granting of cred-
its for exceeding the performance standard
under clause (ii) in the same manner as pro-
vided in paragraph (7).

“(iv) STATUTORY PERFORMANCE
ARD.—

‘“(I) IN GENERAL.—Subject to subclause
(I1I), if the regulations under clause (i)(I)
have not been promulgated by the date that
is 270 days after the date of enactment of
this subparagraph, the requirement de-
scribed in subclause (II) shall be deemed to
be the performance standard under clause
(ii) and shall be applied in accordance with
clause (iii).

¢(II) TOXIC AIR POLLUTANT EMISSIONS.—The
aggregate emissions of toxic air pollutants
from baseline vehicles when using reformu-
lated gasoline shall be 27.5 percent below the
aggregate emissions of toxic air pollutants
from baseline vehicles when using baseline
gasoline.

‘(III) SUBSEQUENT REGULATIONS.—The Ad-
ministrator may modify the performance
standard established under subclause (I)
through promulgation of regulations under
clause (i)(1).”.

SEC. 3. SALE OF GASOLINE CONTAINING MTBE.

Section 211(c) of the Clean Air Act (42
U.S.C. 7545(c)) is amended—

(1) in paragraph (1)(A)—

(A) by inserting ‘‘fuel or fuel additive or”’
after ‘“‘Administrator any’’; and

(B) by striking ‘‘air pollution which’ and
inserting ‘‘air pollution, or water pollution,
that’’;

(2) in paragraph (4)(B), by inserting ‘‘or
water quality protection,” after ‘‘emission
control,”’; and

(3) by adding at the end the following:

¢“(5) DETERMINATION BY THE ADMINISTRATOR
WHETHER TO BAN USE OF MTBE.—

‘““(A) IN GENERAL.—Not later than 4 years
after the date of enactment of this para-
graph, the Administrator shall ban use of
methyl tertiary butyl ether in gasoline un-
less the Administrator determines that the
use of methyl tertiary butyl ether in accord-
ance with paragraph (6) poses no substantial
risk to water quality, air quality, or human
health.

‘“(B) REGULATIONS CONCERNING PHASE-
oUT.—The Administrator may establish by
regulation a schedule to phase out the use of
methyl tertiary butyl ether in gasoline dur-
ing the period preceding the effective date of
the ban under subparagraph (A).

¢“(6) LIMITATIONS ON SALE OF GASOLINE CON-
TAINING MTBE.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), if the Administrator makes the deter-
mination described in paragraph (5), for the
fourth full calendar year that begins after
the date of enactment of this paragraph and
each calendar year thereafter—

‘(i) the quantity of gasoline sold or intro-
duced into commerce during the calendar
year by a refiner, blender, or importer of gas-
oline shall contain on average not more than
1 percent by volume methyl tertiary butyl
ether; and

‘“(ii) no person shall sell or introduce into
commerce any gasoline that contains more
than a specified percentage by volume meth-

STAND-

e

CONGRESSIONAL RECORD — SENATE

vyl tertiary butyl ether, as determined by the
Administrator by regulation.

“(B) REGULATIONS CONCERNING TRADING.—

‘(i) IN GENERAL.—The Administrator may
promulgate regulations that provide for the
granting of an appropriate amount of credits
to a person that refines, blends, or imports,
and certifies to the Administrator, gasoline
or a slate of gasoline that has a methyl ter-
tiary butyl ether content that is less than
the maximum methyl tertiary butyl ether
content specified in subparagraph (A)(i).

‘‘(ii) USE OF CREDITS.—The regulations pro-
mulgated under clause (i) shall provide that
a person that is granted credits may use the
credits, or transfer all or a portion of the
credits to another person, for the purpose of
complying with the maximum methyl ter-
tiary butyl ether content requirement speci-
fied in subparagraph (A)(i).

“(iii) MAXIMUM ANNUAL LIMITATION.—The
regulations promulgated under clause (i)
shall ensure that the total quantity of gaso-
line sold or introduced into commerce during
any calendar year by all refiners, blenders,
or importers contains on average not more
than 1 percent by volume methyl tertiary
butyl ether.

¢(C) TEMPORARY WAIVER OF LIMITATIONS.—

‘(i) IN GENERAL.—If the Administrator, in
consultation with the Secretary of Energy,
finds, on the Administrator’s own motion or
on petition of any person, that there is an in-
sufficient domestic capacity to produce or
import gasoline, the Administrator may, in
accordance with section 307, temporarily
waive the limitations imposed under sub-
paragraph (A).

“‘(ii) DURATION OF REDUCTION.—

‘() IN GENERAL.—A waiver under clause (i)
shall remain in effect for a period of 15 days
unless the Administrator, in consultation
with the Secretary of Energy, finds, before
the end of that period, that there is suffi-
cient domestic capacity to produce or import
gasoline.

‘“(II) EXTENSION.—Upon the expiration of
the 15-day period under subclause (I), the
waiver may be extended for an additional 15-
day period in accordance with clause (i).

‘‘(iii) DEADLINE FOR ACTION ON PETITIONS.—
The Administrator shall act on any petition
submitted under clause (i) within 7 days
after the date of receipt of the petition.

““(iv) INAPPLICABILITY OF CERTAIN REQUIRE-
MENTS.—Section 307(d) of this Act and sec-
tions 5563 through 557 of title 5, United States
Code, shall not apply to any action on a peti-
tion submitted under clause (i).

‘“(v) STATE AUTHORITY.—At the option of a
State, a waiver under clause (i) shall not
apply to any area with respect to which the
State has exercised authority under any
other provision of law (including subpara-
graph (D)) to limit the sale or use of methyl
tertiary butyl ether.

‘(D) STATE PETITIONS TO ELIMINATE USE OF
MTBE.—

‘(i) IN GENERAL.—A State may submit to
the Administrator a petition requesting au-
thority to eliminate the use of methyl ter-
tiary butyl ether in gasoline sold or intro-
duced into commerce in the State in order to
protect air quality, water quality, or human
health.

‘‘(ii) DEADLINE FOR ACTION ON PETITIONS.—
The Administrator shall grant or deny any
petition submitted under clause (i) within
180 days after the date of receipt of the peti-
tion.”.

SEC. 4. CONVENTIONAL GASOLINE.

(a) IN GENERAL.—Section 211(k)(1) of the
Clean Air Act (42 U.S.C. 7545(k)(1)) (as
amended by section 2) is amended by adding
at the end the following:

(D) CONVENTIONAL GASOLINE.—

‘(i) IN GENERAL.—Not later than October 1,
2007—
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“(I) the Administrator shall determine
whether the use of conventional gasoline
during the period of calendar years 2005 and
2006 resulted in a greater volume of emis-
sions of criteria air pollutants listed under
section 108, and precursors of those pollut-
ants, determined on the basis of a weighted
average of those pollutants and precursors,
than the volume of such emissions during
the period of calendar years 1998 and 1999;
and

“(IT) if the Administrator determines that
a significant increase in emissions occurred,
the Administrator shall promulgate such
regulations concerning the use of conven-
tional gasoline as are appropriate to elimi-
nate that increase.

‘“(ii) APPLICABILITY TO CERTAIN STATES.—
The Administrator shall make the deter-
mination under clause (i)(I) without regard
to, and the regulations promulgated under
clause (i)(IT) shall not apply to, any State
that has received a waiver under section
209(b).”.

(b) ELIMINATION OF ETHANOL WAIVER.—Sec-
tion 211(h) of the Clean Air Act (42 U.S.C.
7545(h)) is amended—

(1) by striking paragraph (4); and

(2) by redesignating paragraph (5) as para-
graph (4).

SEC. 5. PUBLIC HEALTH AND ENVIRONMENTAL
IMPACTS OF FUELS AND FUEL ADDI-
TIVES.

Section 211(b)(2) of the Clean Air Act (42
U.S.C. 7545(b)(2)) is amended—

(1) by striking ‘“‘may also’” and inserting
‘‘shall, on a regular basis,’’; and

(2) by striking subparagraph (A) and in-
serting the following:

““(A) to conduct tests to determine poten-
tial public health and environmental effects
of the fuel or additive (including carcino-
genic, teratogenic, or mutagenic effects);
and”.

SEC. 6. COMPREHENSIVE FUEL STUDY.

Section 211 of the Clean Air Act (42 U.S.C.
7545) is amended—

(1) by redesignating subsection (o) as sub-
section (p); and

(2) by inserting after subsection (n) the fol-
lowing:

‘‘(0) COMPREHENSIVE FUEL STUDY.—

‘(1) IN GENERAL.—Not later than 5 years
after the date of enactment of this paragraph
and every 5 years thereafter, the Adminis-
trator shall submit to Congress a report—

“‘(A) describing reductions in emissions of
criteria air pollutants listed under section
108, or precursors of those pollutants, that
result from implementation of this section;

‘(B) describing reductions in emissions of
toxic air pollutants that result from imple-
mentation of this section;

‘(C) in consultation with the Secretary of
Energy, describing reductions in greenhouse
gas emissions that result from implementa-
tion of this section; and

“(D)(1) describing regulatory options to
achieve reductions in the risk to public
health and the environment posed by fuels
and fuel additives—

“(I) taking into account the production,
handling, and consumption of the fuels and
fuel additives; and

“(IT) focusing on options that reduce the
use of compounds or associated emission
products that pose the greatest risk; and

‘‘(ii) making recommendations concerning
any statutory changes necessary to imple-
ment the regulatory options described under
clause (i).

‘“(2) LIFE CYCLE EMISSIONS ANALYSIS.—In
determining criteria air pollutant and green-
house gas emission reductions under para-
graph (1), the Administrator shall take into
account the emissions resulting from the
various fuels and fuel additives used in the
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implementation of this section over the en-

tire life cycle of the fuels and fuel addi-

tives.”.

SEC. 7. ADDITIONAL OPT-IN AREAS UNDER RE-
FORMULATED GASOLINE PROGRAM.

Section 211(k)(6) of the Clean Air Act (42
U.S.C. 7545(k)(6)) is amended—

(1) by striking ‘(6) OPT-IN AREAS.—(A)
Upon”’ and inserting the following:

““(6) OPT-IN AREAS.—

““(A) CLASSIFIED AREAS.—

‘(i) IN GENERAL.—Upon’’;

(2) in subparagraph (B), by striking “(B)
If”’ and inserting the following:

‘(i) EFFECT OF INSUFFICIENT DOMESTIC CA-
PACITY TO PRODUCE REFORMULATED GASO-
LINE.—If”’;

(3) in subparagraph (A)(ii) (as so redesig-
nated)—

(A) in the first sentence, by striking ‘‘sub-
paragraph (A)” and inserting ‘‘clause (i)’’;
and

(B) in the second sentence, by striking
‘“‘this paragraph” and inserting ‘‘this sub-
paragraph’’; and

(4) by adding at the end the following:

“(B) NONCLASSIFIED AREAS.—

‘(i) IN GENERAL.—In accordance with sec-
tion 110, a State may submit to the Adminis-
trator, and the Administrator may approve,
a State implementation plan revision that
provides for application of the prohibition
specified in paragraph (5) in any portion of
the State that is not a covered area or an
area referred to in subparagraph (A)(i).

‘(i) PERIOD OF EFFECTIVENESS.—Under
clause (i), the State implementation plan
shall establish a period of effectiveness for
applying the prohibition specified in para-
graph (5) to a portion of a State that—

“(I) commences not later than 1 year after
the date of approval by the Administrator of
the State implementation plan; and

“‘(IT) ends not earlier than 4 years after the
date of commencement under subclause (I).”.
SEC. 8. LEAKING UNDERGROUND STORAGE

TANKS.

(a) USE OoF LUST FUNDS FOR REMEDIATION
OF MTBE CONTAMINATION.—Section 9003(h) of
the Solid Waste Disposal Act (42 U.S.C.
6991b(h)) is amended—

(1) in paragraph (7)(A), by striking ‘‘para-
graphs (1) and (2) of this subsection,” and in-
serting ‘‘paragraphs (1), (2), and (12),”’; and

(2) by adding at the end the following:

‘(12) REMEDIATION OF MTBE CONTAMINA-
TION.—

‘““(A) IN GENERAL.—The Administrator and
the States may use funds made available
under subparagraph (B) to carry out correc-
tive actions with respect to a release of
methyl tertiary butyl ether that presents a
risk to human health, welfare, or the envi-
ronment.

‘“(B) APPLICABLE AUTHORITY.—Subpara-
graph (A) shall be carried out—

‘(i) in accordance with paragraph (2); and

‘(i) in the case of a State, in a manner
consistent with a cooperative agreement en-
tered into by the Administrator and the
State under paragraph (7).

“(C) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated from
the Leaking Underground Storage Tank
Trust Fund to carry out subparagraph (A)
$200,000,000 for fiscal year 2001, to remain
available until expended.”’.

(b) RELEASE PREVENTION.—Subtitle I of the
Solid Waste Disposal Act (42 U.S.C. 6991 et
seq.) is amended—

(1) by redesignating section 9010 as section
9011; and

(2) by inserting after section 9009 the fol-
lowing:

“SEC. 9010. RELEASE PREVENTION.

‘“(a) IMPLEMENTATION OF PREVENTATIVE

MEASURES.—The Administrator (or a State
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pursuant to section 9003(h)(7)) may use funds
appropriated from the Leaking Underground
Storage Tank Trust Fund for—

‘(1) necessary expenses directly related to
the implementation of section 9003(h);

‘“(2) enforcement of—

““(A) this subtitle;

‘(B) a State program approved under sec-
tion 9004; or

‘“(C) State requirements regulating under-
ground storage tanks that are similar or
identical to this subtitle; and

‘“(3) inspection of underground storage
tanks.

“(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
the Leaking Underground Storage Tank
Trust Fund to carry out subsection (a)—

‘(1) $50,000,000 for fiscal year 2001; and

““(2) $30,000,000 for each of fiscal years 2002
through 2005.”".

(¢) TECHNICAL AMENDMENTS.—

(1) Section 1001 of the Solid Waste Disposal
Act (42 U.S.C. prec. 6901) is amended by
striking the item relating to section 9010 and
inserting the following:

““Sec. 9010. Release prevention.
‘“Sec. 9011. Authorization of
tions.”.

(2) Section 9001(3)(A) of the Solid Waste
Disposal Act (42 U.S.C. 6991(3)(A)) is amended
by striking ‘‘sustances’ and inserting ‘‘sub-
stances’.

(3) Section 9003(f)(1) of the Solid Waste Dis-
posal Act (42 U.S.C. 6991b(f)(1)) is amended by
striking ‘‘subsection (c¢) and (d) of this sec-
tion” and inserting ‘‘subsections (c) and (d)”’.

(4) Section 9004(a) of the Solid Waste Dis-
posal Act (42 U.S.C. 6991c(a)) is amended in
the first sentence by striking ‘‘referred to”
and all that follows and inserting ‘‘referred
to in subparagraph (A) or (B), or both, of sec-
tion 9001(2).”.

(5) Section 9005 of the Solid Waste Disposal
Act (42 U.S.C. 6991d) is amended—

(A) in subsection (a), by striking ‘‘study
taking”’ and inserting ‘‘study, taking’’;

(B) in subsection (b)(1), by striking
‘“‘relevent’ and inserting ‘‘relevant’’; and

(C) in subsection (b)(4), by striking
‘“Evironmental’”” and inserting ‘‘Environ-
mental”.

appropria-

By Mr. BRYAN (for himself, Mr.
GRAHAM, and Mr. GORTON):

S. 2963. A bill to amend title XIX of
the Social Security Act to require the
Secretary of Health and Human Serv-
ices to make publicly available med-
icaid drug pricing information; to the
Committee on Finance.

CONSUMER AWARENESS OF MARKET-BASED DRUG
PRICES ACT OF 2000

Mr. BRYAN. Mr. President, in a very
few hours we will, each of us, be re-
turning to our respective States for the
summer recess. Most of us will have
town hall meetings or other fora in
which we will have a chance to interact
with our constituents.

Much that occurs on this floor, al-
though very important, does not con-
nect with the American people. Some
of it seems pretty esoteric, pretty dry
stuff. I am going to be discussing this
afternoon an issue that does connect
with the American people. Whether
you live in Maine or California or
Washington State or Florida or, as I
do, the great State of Nevada—and
which I am privileged to represent—
people are talking about the price of
prescription drugs.
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The reason for that is that the mar-
vels of modern medicine have made it
possible, through prescription drugs, to
address a number of the maladies that
affect all of us as part of humankind.
The cost of those prescription drugs
are literally going through the ceiling.
I will comment more specifically upon
that in a moment.

For literally millions of people in
this country, the cost of prescription
drugs has been so prohibitive that
medications that would address a med-
ical problem that those individuals
face are simply beyond the pale. So for
many, it is fair to say, the choice is a
Hobson’s choice.

Do they eat in the evening, or do
they take the prescription medication
that has been prescribed by their phy-
sician? It would be my fondest hope
and expectation, before this Congress
adjourns sine die—that is, at the end of
this legislative year—that we could
enact prescription drug legislation.
That would be my No. 1 priority. But I
think all of us recognize there are some
things we can do as part of whatever
plan we might subscribe to, and Sen-
ator GRAHAM and I this afternoon are
offering a piece of legislation entitled
the Consumer Awareness of Market-
Based Drug Prices Act of 2000.

This is a piece of legislation that
deals with the price of drugs. We know
what the cost is, but we are talking
about the price. We have a lot of infor-
mation on the cost. We know, for ex-
ample, that we are spending on drugs
in this country, prescription medica-
tions—in the last available year, 1999—
almost $122 billion. We also know quite
a bit about how much we in the Fed-
eral Government are spending for pre-
scription drugs.

For example, the States and the Fed-
eral Government spent $17 billion in
fiscal year 1999 for drugs, just under
the Medicaid program alone. Those
costs are going to escalate rather dra-
matically. What is missing, however, is
some critically important informa-
tion—information that would be impor-
tant to consumers and those who nego-
tiate on behalf of consumers, because
what we don’t know, what we don’t
have much information about is drug
prices. The reason for that is some
statutory prohibitions I am going to
talk about and which this legislation
specifically addresses.

So the questions are: What do con-
sumers know about drug prices today?
What do employers who purchase pre-
scription drugs on behalf of their em-
ployees know about prices? What do
health plans negotiating on behalf of
their enrollees know about prices?
What do physicians who prescribe
drugs for their patients know about
prices?

The answer is simply, very, very lit-
tle; almost nothing. What little is
known is essentially worthless infor-
mation. We have the average wholesale
price, but this is a truly meaningless
figure.
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During the course of my discussion
this afternoon on the floor of the Sen-
ate, we are going to be talking about
three kinds of prices: The average
wholesale price, average manufacturer
price, and the best price.

Just talking about the average
wholesale price, that is a public list
price set by manufacturers, the phar-
maceutical industry; that is neither
average nor wholesale and is a price set
by the pharmaceutical companies. The
best analogy I can give you is that it
would be analogous to the price that
appears as the sticker price on the win-
dow of a new car. Nobody pays that
price. It really is not very helpful in
terms of what you need to know when
negotiating to purchase a car. And now
there are a number of web sites and
publications and manuals—a whole
host of things that tell consumers this
is what the manufacturer paid, these
are the hold-backs by the dealers, these
are the discounts and the commissions;
here is the price on which you want to
focus your attention. You can get that
information if you are purchasing an
automobile, and you can get that infor-
mation when you purchase a whole
host of other things. But that informa-
tion is not available if you are talking
about finding out the price of prescrip-
tion drugs, and that is because of some
statutory limitations.

It is somewhat analogous to the
statement Sir Winston Churchill made
in 1939 in describing the Soviet Union.
He went on to say: ‘‘A riddle, wrapped
up in a mystery, inside an enigma.”
That is a pretty fair characterization
of what we know about the prices of
prescription medications as sold by the
manufacturer.

There are many different approaches
as we deal with this prescription drug
issue and want to extend it as either
part of Medicare or some alternative
approach. I have been privileged to
serve on the Finance Committee, which
has been the vortex for this debate and
discussion. I listened closely to my col-
leagues wax eloquently on the subject
of prescription drugs, and, whether you
are to the left or to the right of the po-
litical spectrum, or whether you con-
sider yourself in the mainstream, a
moderate, all of us worship at the
shrine of competition. Everybody says
what we need to do is to inject more
competition into the system. I happen
to subscribe to that because I do be-
lieve that by allowing the synergy of
the free marketplace to work, it will be
the most efficient and the most cost-ef-
fective way to deliver services. But
there is an impediment to the oper-
ation of the free marketplace.

What does the free marketplace need
to work? How do we ensure competi-
tion? Well, some of you may recall that
course from school, Econ. 201; that is
what it was called at the University of
Nevada where I was enrolled. Basic eco-
nomic theory dictates that the avail-
ability of real market-based informa-
tion is critical to a free market and
that price transparency is necessary.
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That is precisely what we do not have
in this system we have created today.

The market today lacks market-
based price information. A market sim-
ply cannot work without the avail-
ability of that price information. I em-
phasize the availability of that infor-
mation. The information that is avail-
able to the public verges on the absurd.
There is a complete void of useful in-
formation about prices. So, in effect,
the employers and health plans negoti-
ating on behalf of consumers are nego-
tiating in the dark. They are at a seri-
ous disadvantage. It is as if they are
blindfolded going into that negotiating
arena. They don’t know where the end
of the tunnel is. They do not know
what the real prices are. So one can
fairly ask, how can even the most con-
scientious, effective employer or
health plan operator negotiate good
prices on behalf of consumers if they
don’t have the most basic information
about market prices? They undoubt-
edly pay higher prices than they other-
wise would, and ultimately these high-
er prices are translated into higher
prices to the consumers; they are
passed on. That is the nature of the
system.

So what type of price information
would be available, or should be avail-
able, that would be useful and helpful
information? The average manufac-
turer price for a drug would be a useful
thing for purchasers to know; that is,
the average price at which a manufac-
turer sold a particular drug. That is
what is actually paid for retail drugs.
By law, by act of Congress, that is kept
confidential, and that is one of the
changes this legislation seeks to ac-
complish. That is confidential. You
can’t get that information.

The average price actually paid to a
manufacturer by a wholesaler is sup-
posed to be similar to the average man-
ufacturer’s price, but, in point of fact,
it diverges widely. The average whole-
sale price, to refresh your memory, is a
list price that is meaningless, a price
assigned by the pharmaceutical indus-
try. In theory, these prices should be
tracking; in point of fact, they widely
diverge. So it is the average manufac-
tured price, the price that is actually
paid, that is what we really want to
know, and that is what we don’t know.

The other price we don’t know, and
also by law is kept confidential, is the
best price. That is the lowest price
available to the private sector for a
particular medication—whether it be
Mevacor, Claritin, or any one of the
other medications so many of us use
today. That information is not avail-
able. So the average wholesale price—
an utterly meaningless number, a fic-
tion, if you will—is available. The aver-
age manufacturer price is not; nor is
the best price.

Knowledge about the average manu-
facturer price and the best price would
certainly enable us to have lower
prices for health plans, lower prices for
employers, and lower prices for the
consumers. But the public is denied
this information.
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Let me emphasize—because a number
of you might be thinking: There we go
again with a vast new bureaucracy to
collect this data with all of the burdens
that are imposed upon the free market
and the limitations that would be gen-
erated.

My friends, that is not the case be-
cause under the law, the Secretary of
Health and Human Services currently
collects the average manufacturer
price and the best price.

In other words, we have this informa-
tion. It is not something we don’t know
about, or we have to create some new
mechanism to gather. We have that in-
formation. It is there. But we are pre-
cluded by law from sharing that infor-
mation with those who negotiate with
the pharmaceutical industry to nego-
tiate the best possible price for em-
ployees, members of health plans, or
other organizations that provide pre-
scription drugs to their clients, patient
customer base—however you charac-
terize it. There is good information. All
purchasers could use it to benefit those
for whom they negotiate.

It is clear that we need to increase
the level of knowledge consumers have
about drug prices in today’s market-
place. Transparency—that is the abil-
ity to see what these prices are and
promote the fair market—will lower
prices.

That is why my colleague, Senator
GRAHAM, and I are introducing this leg-
islation. We are not talking about
mandating negotiated prices. We are
simply talking about making the data
that is collected available to those who
are negotiating for prescription drugs.
It would simply require the Secretary,
who already collects this information,
to provide the average manufacturer
price of drugs and the best price avail-
able in the market.

These prices are collected to imple-
ment the Medicare prescription drug
rebate system. The rebates are based
on those prices. But because Medicaid
is prohibited by law from disclosing the
average manufacturer price, or the best
price, the market doesn’t get the ad-
vantage of this information, and we are
prohibited from knowing the price that
Medicaid pays for each drug.

Let me say say parenthetically that
it is generally agreed that the price
Medicaid pays is in point of fact the
best price. So this would be a very rel-
evant piece of information. We can’t
say for sure even with respect to a fed-
erally funded program what we are
spending on a particular drug. We don’t
know what Medicaid pays for Claritin,
Mevacor, or Prilosec. We just do not
know that. We know the total price we
are paying for drugs generally, and
what we are spending for drugs. But we
do not know what we are paying for
them separately. This information
needs to be made available because
making price information available
will help purchasers and consumers
alike.

Today, anyone can get on the Inter-
net to find the lowest price available
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for a given airline flight. I think the
question needs to be asked: Why
shouldn’t the public have access to
price information on something that is
so critical and that may be necessary
to save one’s life, or to prevent the
onset of some debilitating disease, or
to ameliorate its impact, the informa-
tion with respect to the average manu-
facturer price and the best price?

The bottom line is today there are no
sources of good price information for
consumers and purchasers, thus keep-
ing prices artificially higher than they
would otherwise be.

The legislation which we introduce
today would be extremely helpful in
correcting this. The market-based
price information this bill would pro-
vide would help all purchasers, employ-
ers, and pharmacy benefit managers
who are at a disadvantage without true
price information.

Employers are struggling with in-
creasing premiums. In large part, pre-
miums are increasing because of rising
drug expenditures. And, yet, employers
don’t have the information they need
to assess whether the premium in-
creases are appropriate. The answer to
that is because without knowing the
prices and the rebates that the phar-
macy benefit managers are negoti-
ating, they are not able to determine if
the pharmacy benefit managers are
passing along the rebates to them in
the form of lower costs and lower pre-
miums.

Further, neither the PBMs nor the
employers know if the drug companies
are being candid with them. When they
try to negotiate lower prices with the
manufacturer, they are told, no, we
can’t give you that price because it is
lower than the best price. The employ-
ers and the PBMs have no way of know-
ing in point of fact whether it is true.
The battleground is really a negotia-
tion of what these prices are. That is
the information we don’t know. In ef-
fect, those who negotiate with the
pharmaceutical industry go into that
combat with one arm tied behind their
backs and blindfolded as to what the
average manufacturer price and the
best price is.

Let me say that this piece of legisla-
tion is going to provoke an outcry. You
don’t have to have a degree from Ox-
ford. You don’t have to have a Ph.D.
from some of our most distinguished
institutions in America. Who would
one think would dislike this informa-
tion? My friends, the pharmaceutical
industry doesn’t want you to know.

Undoubtedly, the provision that is in
the law today was crafted for their ben-
efit. It certainly was not crafted for
the benefit of employer groups, or
health care providers who negotiate
pharmaceutical benefits. It certainly
was not put in to protect consumers. It
is not in their best interests.

I am sure we are going to have a pre-
dictable outcry that some horrendous
draconian thing will occur if we make
these prices available.

My view is that transparency is es-
sential. Make the prices available, and
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let this free marketplace that we all
talk about that has produced such an
extraordinary standard of living for us
be the envy of the world. Nobody is
suggesting that the free market could
not, nor would, in my judgment, pro-
vide some of the dynamics that would
help to keep the costs down. Let an
honest negotiating process occur.

The lack of market-based informa-
tion has an effect on the Federal budg-
et—not only for consumers in terms of
the medications they pay for but all
taxpayers.

Whether in Congress—and I pro-
foundly hope we will in fact—makes
that prescription drug benefit a part of
Medicare, or a subsequent Congress,
this is an idea whose time has come. It
will occur. It may not occur in my
time. I leave at the end of this year.
But it is going to occur. There are dra-
matic cost implications. Without the
benefit of this information, it will be
very difficult indeed.

Let’s just talk for a moment in terms
of prices, information that is made
available, and the generic formulas
that we use for reimbursement.

Although the average wholesale price
is not a true market measure price—
this is set by the industry—it is used to
determine Medicare reimbursement for
the few drugs that are currently cov-
ered by Medicare.

The prescription Medicare benefit is
very limited. I would like to see the
Medicare prescription benefit extended
through Medicare as an option, as we
have a voluntary option under Part B.
I don’t want anybody to be confused,
but there are some drugs that are cov-
ered in concert with the physician’s
prescriptions.

The average wholesale price minus 5
percent—what is wrong with that?
What is wrong with that is this average
wholesale price is a fix. It means noth-
ing. It is the price that the drug com-
panies get together and tell us is the
average wholesale price. Yet that is the
reimbursement mechanism that is used
for Medicare.

Medicaid, which is a program, as we
all know, that involves participation
by the Federal and the State govern-
ments and made available to the poor-
est of our citizens, represents a rather
substantial cost to the taxpayer. My
recollection is that cost is in the neigh-
borhood of about $17 billion a year.

Here is how that formula worked.
This is the Medicaid benefit: The aver-
age wholesale price minus 10 percent.
Remember, this is a price set by the
pharmaceutical industry; it is not a
market-driven price. Multiply that
times the units—whatever the number
of prescriptions, say an allergy drug or
a drug for elevated cholesterol level—
times 15.1 percent of the average manu-
facturer price. This is the one we are
precluded from knowing. Or take the
average manufacturer price, minus the
best price. This information we don’t
know, and we should be able to get this
information.

What can happen with respect to the
Medicare reimbursements—because the
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physicians who prescribe this medica-
tion get the average wholesale price
minus 5 percent, we do not know what
the physicians are actually paying the
pharmaceutical industry for the drugs.
According to the Justice Department,
the Health and Human Services Office
of the Inspector General, and our col-
league in the other body who chairs the
Commerce Committee, the average
wholesale price has been manipulated
in order to reap greater Medicare reim-
bursements.

The way that works, the doctor pre-
scribes something covered by Medicare
and reimburses the average wholesale
price minus 5 percent. In point of fact,
your physician may be paying much,
much less to the pharmaceutical indus-
try. So the spread is the physician’s
profit, and there is potential for abuse.

I am not suggesting in any way that
a physician should not be compensated
for his care. I am proud to say my son
is a physician, a cardiologist. But you
ought not to be able to manipulate the
wholesale price—which is this fiction
we have talked about—and then allow
the physician to seek payment from
the pharmaceutical industry at a price
that is substantially less than what
Medicare is paying. That gouges the
American taxpayer. That is the issue
that concerns us.

As I have indicated, drug companies
have artificially inflated this average
wholesale price, which results in these
inflated Medicare reimbursements to
physicians, and the manufacturer then
in turn provides the discounts, and the
physicians can keep the difference. If
the average wholesale price of the drug
is $100, minus 5 percent would be $95,
and if the physician actually only pays
$560, the physician is getting $45 as part
of that spread. That is much less than
he is actually paying. Medicare, con-
versely, is reimbursing the physician
at a far greater price than the physi-
cian is actually paying for that medi-
cation.

The need for better information has
never been greater. Medicare drug ben-
efit is critical and should be enacted
this year. I truly hope it will be. Accu-
rate market-based price information
will ensure the best use of the taxpayer
dollars financing this benefit and the
lowest possible beneficiary coinsur-
ance; that is, the amount, the coinsur-
ance, the beneficiary has to pay.

This should be an easy call. Trans-
parency promotes a fair market. We
are all for that, I believe. Price infor-
mation leads to price competition. I
think we are all for that. That com-
petition leads to lower prices for em-
ployers, for health plans, and for con-
sumers. I think we are all for that.

So at a time when drug prices are in-
creasing at two to three times the rate
of the overall rate of inflation, referred
to as the Consumer Price Index, at a
time when the same drugs prescribed
by veterinarians, for use by pets—the
identical medication—are priced lower
than the same drug prescribed by pre-
scriptions for doctors’ use for people,
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at a time when the primary informa-
tion consumers have about prescription
drugs is through the $2 billion annually
spent by the industry on direct-to-con-
sumer advertising, and those ads never
mention price —these are the things we
are bombarded with on television; we
see full pages in the leading newspapers
in the country—at a time when Ameri-
cans are traveling to foreign coun-
tries—to Canada and Mexico, in par-
ticular—to obtain lower prices, why
shouldn’t we be doing whatever we can
to encourage competition in the United
States and to lower the price of drugs
sold in this country?

I think it is a no-brainer. I think we
should set the market forces in action.
We simply need to allow the public to
have access to readily available mar-
ket-based information. This is com-
monsense, easy-to-understand, easy-to-
implement legislation. We should pass
it this year. There is no new bureauc-
racy created. We can have the informa-
tion at HHS. All this legislation would
do is require it be made available. The
potential benefits are enormous.

It will be interesting to see how this
debate unfolds on this legislation be-
cause my colleagues have not heard the
last of me on this issue. This makes a
lot of sense, whether we do or do not
succeed this year in extending a pre-
scription benefit as part of Medicare.
We ought to do it. We can do it. We
should do it. I hope my colleagues will
join me in a bipartisan effort to do so.

I yield the floor.

By Ms. COLLINS (for herself and
Ms. LANDRIEU):

S. 2964. A bill to amend the Internal
Revenue Code of 1986 to provide new
tax incentives to make health insur-
ance more affordable for small busi-
nesses, and for other purposes; to the
Committee on Finance.

ACCESS TO AFFORDABLE HEALTH CARE ACT

Ms. COLLINS. Mr. President, today I
am introducing legislation, the Access
to Affordable Health Care Act, that is
designed to make health insurance
more affordable both for individuals
and for small businesses that provide
health care coverage for their employ-
ees.

In the past few years, Congress has
taken some major steps to expand ac-
cess to affordable health coverage for
all Americans. In 1996, the Health In-
surance Portability and Accountability
Act—also known as Kassebaum-Ken-
nedy—was signed into law which
assures that American workers and
their families will not lose their health
care coverage if they change jobs, lose
their jobs, or become ill.

One of the first bills I sponsored on
coming to the Senate was legislation
to establish the State Children’s
Health Insurance Program, which was
enacted as part of the Balanced Budget
Act. States have enthusiastically re-
sponded to this program, which now
provides affordable health insurance
coverage to over two million children
nationwide, including 9,365 in Maine’s
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expanded Medicaid and CubCare pro-
grams.

Despite these efforts, the number of
uninsured Americans continues to rise.
At a time when unemployment is low
and our nation’s economy is thriving,
more than 44 million Americans—in-
cluding 200,000 Mainers—do not have
health insurance. Clearly, we must
make health insurance more available
and more affordable.

Most Americans under the age of 65
get their health coverage through the
workplace. It is therefore a common
assumption that people without health
insurance are unemployed. The fact is,
however, that most uninsured Ameri-
cans are members of families with at
least one full-time worker. According
to the Health Insurance Association of
America, almost seven out of ten unin-
sured Americans live in a family whose
head of household works full-time.

In my state of Maine, small business
is not just a segment of the economy—
it is the economy. I am, therefore, par-
ticularly concerned that uninsured,
working Americans are most often em-
ployees of small businesses. Nearly half
of the uninsured workers nationwide
are in businesses with fewer than 25
employees.

According to a recent National Fed-
eration of Independent Businesses sur-
vey of over 4,000 of its members, the
cost of health insurance is the number
one problem facing small businesses.
And it has been since 1986. It is time
for us to listen and to lend a hand to
these small businesses.

Small employers generally face high-
er costs for health insurance than larg-
er firms, which makes them less likely
to offer coverage. Premiums are gen-
erally higher for small businesses be-
cause they do not have as much pur-
chasing power as large companies,
which limits their ability to bargain
for lower rates. They also have higher
administrative costs because they have
fewer employees among whom to
spread the fixed costs of a health bene-
fits plan. Moreover, they are not as
able to spread risks of medical claims
over as many employees as can large
firms.

As a consequence, according to the
Congressional Budget Office (CBO),
only 42 percent of small businesses
with fewer than 50 employees offer
health insurance to their employees.
By way of contrast, more than 95 per-
cent of businesses with 100 or more em-
ployees offer insurance.

Moreover, the smaller the business,
the less likely it is to offer health in-
surance to its employees. According to
the Employee Benefit Research Insti-
tute (EBRI), only 27 percent of workers
in firms with fewer than 10 employees
received health insurance from their
employers in their own name, com-
pared with 66 percent of workers in
firms with 1,000 or more employees.
Small businesses want to provide
health insurance for their employees,
but the cost is often prohibitive.

Simply put, the biggest obstacle to
health care coverage in the United
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States today is cost. While American
employers everywhere—from giant
multinational corporations to the
small corner store—are facing huge
hikes in their health insurance costs,
these rising costs are particularly
problematic for small businesses and
their employees. Many small employ-
ers are facing premium increases of 20
percent or more, causing them either
to drop their health benefits or pass
the additional costs on to their em-
ployees through increased deductibles,
higher copays or premium hikes. This,
too, is troubling and will likely add to
the ranks of the uninsured since it will
cause some employees—particularly
lower-wage workers who are dispropor-
tionately affected by increased costs—
to drop or turn down coverage when it
is offered to them.

The legislation I am introducing
today, the Access to Affordable Health
Care Act, would help small employers
cope with these rising costs. My bill
would provide new tax credits for small
businesses to help make health insur-
ance more affordable. It would encour-
age those small businesses that do not
currently offer health insurance to do
so and would help businesses that do
offer insurance to continue coverage
even in the face of rising costs.

Under my proposal, employers with
fewer than ten employees would re-
ceive a tax credit of 50 percent of the
employer contribution to the cost of
employee health insurance. Employers
with ten to 256 employees would receive
a 30 percent credit. Under my bill, the
credit would be based on an employer’s
yearly qualified health insurance ex-
penses of up to $2,000 for individual
coverage and $4,000 for family coverage.

The legislation I am introducing
today would also make health insur-
ance more affordable for individuals
and families who must purchase health
insurance on their own. The Access to
Affordable Health Care Act would pro-
vide an above-the-line tax deduction
for individuals who pay at least 50 per-
cent of the cost of their health and
long-term care insurance. Regardless of
whether an individual takes the stand-
ard deduction or itemizes, he or she
would be provided relief by the new
above-the-line deduction.

My bill also would allow self-em-
ployed Americans to deduct the full
amount of their health care premiums.
Some 25 million Americans are in fami-
lies headed by a self-employed indi-
vidual—of these, five million are unin-
sured. Establishing parity in the tax
treatment of health insurance costs be-
tween the self-employed and those
working for large businesses is not just
a matter of equity. It will also help to
reduce the number of uninsured, but
working Americans. My bill will make
health insurance more affordable for
the 82,000 people in Maine who are self-
employed. They include our
lobstermen, our hairdressers, our elec-
tricians, our plumbers, and the many
owners of mom-and-pop stores that dot
communities throughout the state.
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Mr. President, the Access to Afford-
able Health Care Act would help small
businesses afford health insurance for
their employees, and it would also
make coverage more affordable for
working Americans who must purchase
it on their own. I urge my colleagues to
join me as cosponsors of this important
legislation.

By Mr. HOLLINGS (for himself,
Mr. GRAHAM, Mr. BREAUX, and
Mr. CLELAND):

S. 2965. A bill to amend the Merchant
Marine Act, 1936, to establish a pro-
gram to ensure greater security for
United States seaports, and for other
purposes; to the Committee on Com-
merce, Science, and Transportation.
THE PORT AND MARITIME SECURITY ACT OF 2000

Mr. HOLLINGS. Mr. President, I rise
today, to introduce the Port and Mari-
time Security Act of 2000. This legisla-
tion is long overdue. It is needed to fa-
cilitate future technological and ad-
vances and increases in international
trade, and ensure that we have the sort
of security control necessary to ensure
that our borders are protected from
drug smuggling, illegal aliens, trade
fraud, threats of terrorism as well as
potential threats to our ability to mo-
bilize U.S. military force.

The Department of Transportation
recently commenced an evaluation of
our marine transportation needs for
the 21st Century. In September 1999,
Transportation Secretary Slater issued
a preliminary report of the Marine
Transportation System (MTS) Task
Force—An Assessment of the U.S. Ma-
rine Transportation System. The re-
port reflected a highly collaborative ef-
fort among public sector agencies, pri-
vate sector organizations and other
stakeholders in the MTS.

The report indicates that the United
States has more than 1,000 harbor
channels and 25,000 miles of inland, in-
tracoastal, and coastal waterways in
the United States which serve over 300
ports, with more than 3,700 terminals
that handle passenger and cargo move-
ments. These waterways and ports link
to 152,000 miles of railways, 460,000
miles of underground pipelines and
45,000 miles of interstate highways. An-
nually, the U.S. marine transportation
system moves more than 2 billion tons
of domestic and international freight,
imports 3.3 billion tons of domestic oil,
transports 134 million passengers by
ferry, serves 78 million Americans en-
gaged in recreational boating, and
hosts more than 5 million cruise ship
passengers.

The MTS provides economic value, as
waterborne cargo contributes more
than $742 billion to U.S. gross domestic
product and creates employment for
more than 13 million citizens. While
these figures reveal the magnitude of
our waterborne commerce, they don’t
reveal the spectacular growth of water-
borne commerce, or the potential prob-
lems in coping with this growth. It is
estimated that the total volume of do-
mestic and international trade is ex-
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pected to double over the next twenty
years. The doubling of trade also brings
up the troubling issue of how the U.S.
is going to protect our maritime bor-
ders from crime, threats of terrorism,
or even our ability to mobilize U.S.
armed forces.

Security at our maritime borders is
given substantially less federal consid-
eration than airports or land borders.
In the aviation industry, the Federal
Aviation Administration (FAA) is inti-
mately involved in ensuring that secu-
rity measures are developed, imple-
mented, and funded. The FAA works
with various Federal officials to assess
threats directed toward commercial
aviation and to target various types of
security measures as potential threats
change. For example, during the Gulf
War, airports were directed to ensure
that no vehicles were parked within a
set distance of the entrance to a ter-
minal.

Currently, each air carrier, whether a
U.S. carrier or foreign air carrier, is re-
quired to submit a proposal on how it
plans to meet its security needs. Air
carriers also are responsible for screen-
ing passengers and baggage in compli-
ance with FAA regulations. The types
of machines used in airports are all ap-
proved, and in many instances paid for
by the FAA. The FAA uses its labora-
tories to check the machinery to deter-
mine if the equipment can detect ex-
plosives that are capable of destroying
commercial aircrafts. Clearly, we
learned from the Pan Am 103 disaster
over Lockerbie, Scotland in 1988. Con-
gress passed legislation in 1990 ‘‘the
Aviation Security Improvement Act,”
which was carefully considered by the
Commerce Committee, to develop the
types of measures I noted above. We
also made sure that airports, the FAA,

air carriers and law enforcement
worked together to protect the flying
public.

Following the crash of TWA flight 800
in 1996, we also leaped to spend money,
when it was first thought to have been
caused by a terrorist act. The FAA
spent about $150 million on additional
screening equipment, and we continue
today to fund research and develop-
ment for better, and more effective
equipment. Finally, the FAA is respon-
sible for ensuring that background
checks (employment records/criminal
records) of security screeners and those
with access to secured airports are car-
ried out in an effective and thorough
manner. The FAA, at the direction of
Congress, is responsible for certifying
screening companies, and has devel-
oped ways to better test screeners.
This is all done in the name of pro-
tecting the public. Seaports deserve no
less consideration.

At land borders, there is a similar in-
vestment in security by the federal
government. In TEA-21, approved $140
million a year for five years for the Na-
tional Corridor Planning and Develop-
ment and Coordinated Border Infra-
structure Program. Eligible activities
under this program include improve-
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ments to existing transportation and
supporting infrastructure that facili-
tate cross-border vehicles and cargo
movements; construction of highways
and related safety enforcement facili-
ties that facilitate movements related
to international trade; operational im-
provements, including improvements
relating to electronic data interchange
and use of telecommunications, to ex-
pedite cross border vehicle and cargo
movements; and planning, coordina-
tion, design and location studies. By
way of contrast, at U.S. seaports, the
federal government invests nothing in
infrastructure, other than the human
presence of the U.S. Coast Guard, U.S.
Customs Service, and the Immigration
and Naturalization Service, and what-
ever equipment those agencies have to
accomplish their mandates. Physical
infrastructure is provided by state-con-
trolled port authorities, or by private
sector marine terminal operators.
There are no controls, or requirements
in place, except for certain standards
promulgated by the Coast Guard for
the protection of cruise ship passenger
terminals. Essentially, where sea ports
are concerned we have abrogated the
federal responsibility of border control
to the state and private sector.

I think that the U.S. Coast Guard
and Customs Agency are doing an out-
standing job, but they are outgunned.
There is simply too much money in the
illegal activities they are seeking to
curtail or eradicate, and there is too
much traffic coming into, and out of
the United States. For instance, in the
latest data available, 1999, we had more
than 10 million TEU’s imported into
the United States. For the uninitiated,
a TEU refers to a twenty-foot equiva-
lent unit shipping container. By way of
comparison, a regular truck measures
48-feet in length. So in translation, we
imported close to 5 million truckloads
of cargo. According to the Customs
Service, seaports are able to inspect
between 1 percent and 2 percent of the
containers, so in other words, a drug
smuggler has a 98 percent chance of
gaining illegal entry.

It is amazing to think, that when you
or I walk through an international air-
port we will walk through a metal de-
tector, and our bags will be x-rayed,
and Customs will interview us, and
may check our bags. However, at a U.S.
seaport you could import a 48 foot
truck load of cargo, and have at least a
98 percent chance of not even being in-
spected. It just doesn’t seem right.

For instance, in my own state, the
Port of Charleston which is the fourth
largest container port in the United
States, Customs officials have no
equipment even capable of x-raying
intermodal shipping containers. Cus-
toms, which is understaffed to start
with, must physically open containers,
and request the use of a canine unit
from local law enforcement to help
with drug or illegal contraband detec-
tion. This is simply not sufficient.

The need for the evaluation of higher
scrutiny of our system of seaport secu-
rity came at the request of Senator
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GRAHAM, and I would like to at this
time commend him for his persistent
efforts to address this issue. Senator
GRAHAM has had problems with secu-
rity at some of the Florida seaports,
and although the state has taken some
steps to address the issue, there is a
great need for considerable improve-
ment. Senator GRAHAM laudably con-
vinced the President to appoint a Com-
mission, designed similarly to the
Aviation Security Commission, to re-
view security at U.S. seaports.

The Commission visited twelve major
U.S. seaports, as well as two foreign
ports. It compiled a record of countless
hours of testimony and heard from, and
reviewed the security practices of the
shipping industry. It also met with
local law enforcement officials to dis-
cuss the issues and their experiences as
a result of seaport related crime. Un-
fortunately, the report will not be pub-
licly available until sometime in the
fall; however, Senator GRAHAM’s staff
and my staff have worked closely with
the Commission, to develop legisla-
tion—the bill that we are introducing—
to address the Commission’s concerns.

For instance, the Commission found
that twelve U.S. seaports accounted for
56 percent of the number of cocaine sei-
zures, 32 percent of the marijuana sei-
zures, and 65 percent of heroin seizures
in commercial cargo shipments and
vessels at all ports of entry nationwide.
Yet, we have done relatively little,
other than send in an undermanned
contingency of Coast Guards and Cus-
toms officials to do whatever they can.

Drugs are not the only criminal prob-
lem confronting U.S. seaports. For ex-
ample, alien smuggling has become in-
creasingly lucrative enterprise. To il-
lustrate, in August of 1999, I.N.S. offi-
cials found 132 Chinese men hiding
aboard a container ship docked in Sa-
vannah, Georgia. The INS district di-
rector was quoted as saying; ‘‘This was
a very sophisticated ring, and never in
my 23 years with the INS have I seen
anything as large or sophisticated’.
According to a recent GAO report on
INS efforts on alien smuggling (RPT-
Number: B-283952), smugglers collec-
tively may earn as much as several bil-
lion dollars per year bringing in illegal
aliens.

Another problem facing seaports is
cargo theft. Cargo theft does not al-
ways occur at seaports, but in many in-
stances the theft has occurred because
of knowledge of cargo contents. Inter-
national shipping provides access to a
lot of information and a lot of cargo to
many different people along the course
of its journey. We need to take steps to
ensure that we do not facilitate theft.
Losses as a result of cargo theft have
been estimated as high as $12 billion
annually, and it has been reported to
have increased by as much as 20 per-
cent recently. The FBI has become so
concerned that it recently established
a multi-district task force, Operation
Sudden Stop, to crack down on cargo
crime.

The other issues facing seaport secu-
rity may be less evident, but poten-
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tially of greater threat. As a nation in
general, we have been relatively lucky
to have been free of some of the ter-
rorist threats that have plagued other
nations. However, we must not become
complacent. U.S. seaports are ex-
tremely exposed. On a daily basis many
seaports have cargo that could cause
serious illness and death to potentially
large populations of civilians living
near seaports if targeted by terrorism.

The sheer magnitude of most sea-
ports, their historical proximity to es-
tablished population bases, the open
nature of the facility, and the massive
quantities of hazardous cargoes being
shipped through a port could be ex-
tremely threatening to the large popu-
lations that live in areas surrounding
our seaports. The same conditions in
U.S. seaports, that could expose us to
threats from terrorism, could also be
used to disrupt our abilities to mobilize
militarily. During the Persian Gulf
War, 95 percent of our military cargo
was carried by sea. Disruption of sea
service, could have resulted in a vastly
different course of history. We need to
ensure that it does not happen to any
future military contingencies.

As I mentioned before, our seaports
are international borders, and con-
sequently we should treat them as
such. However, I am realistic about the
possibilities for increasing seaport se-
curity, the realities of international
trade, and the many functional dif-
ferences inherent in the different sea-
port localities. Seaports by their very
nature, are open and exposed to sur-
rounding areas, and as such it will be
impossible to control all aspects of se-
curity, however, sensitive or critical
safety areas should be protected. I also
understand that U.S. seaports have dif-
ferent security needs in form and
scope. For instance, a seaport in Alas-
ka, that has very little international
cargo does not need the same degree of
attention that a seaport in a major
metropolitan center, which imports
and exports thousands of international
shipments. However, the legislation we
are introducing today will allow for
public input and will consider local
issues in the implementation of new
guidelines on port security, so as to ad-
dress such details.

Substantively, the Port and Mari-
time Security Act establishes a multi-
pronged effort to address security
needs at U.S. Seaports, and in some
cases formalizes existing practices that
have proven effective. The bill author-
izes the Coast Guard to establish a
task force on port security in consulta-
tion with U.S. Customs and the Mari-
time Administration.

The purpose of the task force is to
implement the provisions of the act; to
coordinate programs to enhance the se-
curity and safety of U.S. seaports; to
provide long-term solutions for seaport
safety issues; to coordinate with local
port security committees established
by the Coast Guard to implement the
provisions of the bill; and to ensure
that the public and local port security
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committees are Kkept informed about
seaport security enhancement develop-
ments.

The bill requires the TU.S. Coast
Guard to establish local port security
committees at each U.S. seaport. The
membership of these committees is to
include representatives of the port au-
thority, labor organizations, the pri-
vate sector, and federal, state, and
local government officials. These com-
mittees will be chaired by the U.S.
Coast Guard’s Captain-of-the-Port, and
will implement the provisions and re-
quirements of the bill locally, to en-
sure that local considerations are con-
sidered in the establishment of secu-
rity guidelines.

The bill requires the task force, in
consultation with the U.S. Customs
Service and MarAd, to develop a sys-
tem of providing port security threat
assessments for U.S. seaports, and to
revise this assessment at least tri-
ennially. The threat assessment shall
be performed with the assistance of
local officials, through local port secu-
rity committees, and ensure the port is
made aware of and participates in the
analysis of security concerns.

The bill also requires the task force
to develop voluntary minimum secu-
rity guidelines that are linked to the
U.S. Coast Guard Captain-of-the-Port
controls, to include a model port con-
cept, and to include recommended
““best practices’” guidelines for use of
maritime terminal operators. Local
port security committees are to par-
ticipate in the formulation of security
guidelines, and the Coast Guard is re-
quired to pursue the international
adoption of similar security guidelines.
Additionally, the Maritime Adminis-
tration (MarAd) is required to pursue
the adoption of proper private sector
accreditation of ports that adhere to
guidelines (similar to a underwriters
lab approval, or ISO 9000 accredita-
tions).

The bill authorizes MarAd to provide
Title XI loan guarantees to cover the
costs of port security infrastructure
improvements, such as cameras and
other monitoring equipment, fencing
systems and other types of physical en-
hancements. The bill authorizes $10
million, annually for four years, to
cover costs, as defined by the Credit
Reform Act, which could guarantee up
to $400 million in loans for security en-
hancements. The bill also establishes a
matching grant program to develop
and transfer technology to enhance se-
curity at U.S. seaports. The U.S. Cus-
toms Service may award up to $12 mil-
lion annually for four years for this
technology program, which is required
to be awarded on a competitive basis.
Long-term technology development is
needed to ensure that we can develop
non-intrusive technology that will
allow trade to expand, but also allow
us greater ability to detect criminal
threat.

The bill also authorizes additional
funding for the U.S. Customs Service
to carry out the requirements of the
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bill, and more generally, to enhance
seaport security. The bill requires a re-
port to be attached on security and a
revision of 1997 document entitled
“Port Security: A National Planning
Guide.” The report and revised guide
are to be submitted to Congress and
are to include a description of activi-
ties undertaken under the Port and
Maritime Security Act of 2000, in addi-
tion to analysis of the effect of those
activities on port security and pre-
venting acts of terrorism and crime.

The bill requires the Attorney Gen-
eral, to the extent feasible, to coordi-
nate reporting of seaport related
crimes and to work with state law en-
forcement officials to harmonize the
reporting of data on cargo theft. Better
data will be crucial in identifying the
extent and location of criminal threats
and will facilitate law enforcement ef-
forts combating crime. The bill also re-
quires the Secretaries of Agriculture,
Treasury, and Transportation, as well
as the Attorney General to work to-
gether to establish shared dockside in-
spection facilities at seaports for fed-
eral and state agencies, and authorizes
$3 million, annually for four years, to
carry out this section. The bill also re-
quires the Customs Service to improve
reporting of imports at seaports, and to
eliminate user fees for domestic U.S.-
flag carriers carrying in-bond domestic
cargo.

Finally, the bill reauthorizes an ex-
tension of tonnage duties through 2006,
and makes available $40,000,000 from
the collections of these duties to carry
out the Port and Maritime Security
Act. These fees currently are set at
certain levels, and are scheduled to be
reduced in 2002. The legislation reau-
thorizes and extends the current fee
level for an additional four years, but
dedicates its use to enhancing our ef-
forts to fight crime at U.S. seaports
and to facilitating improved protection
of our borders, as well as to enhance
our efforts to ward off potential
threats of terrorism.

Mr. GRAHAM. Mr. President, I rise
today, joined by Senators HOLLINGS,
BREAUX, and CLELAND, to introduce the
Port and Maritime Security Act of
2000, a bill that would significantly im-
prove the overall security and cargo
processing operations at U.S. seaports.

For some time, I have very been con-
cerned that seaports—unlike our air-
ports, lack the advanced security pro-
cedures and equipment that are nec-
essary to prevent acts of terrorism,
cargo theft and drug trafficking. In ad-
dition, although seaports conduct the
vast majority of our international
trade, the activities of law enforce-
ment and trade processing agencies—
such as the Coast Guard, Customs, the
Department of Agriculture, the FBI,
and state and local agencies—are often
uncoordinated and fragmented. Taken
together, the lack of security and
interagency coordination at U.S. sea-
ports present an extremely attractive
target for criminals and a variety of
criminal activities.
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Before discussing the specifics of this
legislation, it is important to describe
the circumstances that have caused the
security crisis at our seaports. Today,
U.S. seaports conduct 95 percent of the
Nation’s international trade. Over the
next twenty years, the total volume of
imported and exported goods at sea-
ports is expected to increase three-fold.

In addition, the variety of trade and
commerce that are carried out at sea-
ports has greatly expanded. Bulk
cargo, containerized cargo, passenger
cargo and tourism, intermodal trans-
portation systems, and complex domes-
tic and international trade relation-
ships have significantly changed the
nature and conduct of seaport com-
merce. This continuing expansion of
activity at seaports has increased the
opportunities for a variety of illegal
activities, including drug trafficking,
cargo theft, auto theft, illegal immi-
gration, and the diversion of cargo,
such as food, to avoid safety inspec-
tions.

In the face of these new challenges, it
appears that the U.S. port management
system has fallen behind the rest of the
world. We lack a comprehensive, na-
tionwide strategy to address the secu-
rity issues that face our seaport sys-
tem.

Therefore, in 1998, I asked the Presi-
dent to establish a Federal commission
to evaluate both the nature and extent
of crime and the overall state of secu-
rity in seaports and to develop rec-
ommendations for improving the re-
sponse of Federal, State and local
agencies to all types of seaport crime.
In response to my request, President
Clinton established the Interagency
Commission on Crime and Security in
U.S. Seaports on April 27, 1999.

Over the past year, the Commission
has conducted on-site surveys of twelve
(12) U.S. seaports, including the Flor-
ida ports of Miami and Port Ever-
glades. At each location, interviews
and focus group sessions were held with
representatives of Government agen-
cies and the trade community. The
focus group meetings with Federal
agencies, State and local government
officials, and the trade community
were designed to solicit their input re-
garding issues involving crime, secu-
rity, cooperation, and the appropriate
government response to these issues.
The Commission also visited two large
foreign ports—Rotterdam and Felix-
stowe—in order to assess their security
procedures and use their standards and
procedures as a ‘‘benchmark” for oper-
ations at U.S. ports.

In February of this year, the Com-
mission issued preliminary findings
which outlined many of the common
security problems that were discovered
in U.S. seaports. Among other conclu-
sions, the Commission found that: (1)
intelligence and information sharing
among law enforcement agencies needs
to be improved at many ports; (2) many
ports do not have any idea about the
threats they face, because vulner-
ability assessments are not performed
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locally; (3) a lack of minimum security
standards at ports and at terminals,
warehouses, and trucking firms, leaves
many ports and port users vulnerable
to theft, pilferage, and unauthorized
access by criminals; and (4) advanced
equipment, such as small boats, cam-
eras, vessel tracking devices, and large
scale x-rays, are lacking at many high-
risk ports. Although the Commission’s
final report will not be released until
later this summer, I have worked close-
ly with them to draft this legislation.

The legislation Senator HOLLINGS
and I are introducing today will begin
to address the problems of our seaports
by directing the Commandant of the
Coast Guard, in consultation with the
Customs Service and the Maritime Ad-
ministration, to establish a Task Force
on Port Security. The new Task Force
on Port Security will be responsible for
implementing all of the provisions of
our legislation. It will have a balanced
representation, including Federal,
State, local, and private sector rep-
resentatives familiar with port oper-
ations, including port labor.

To ensure full implementation of this
legislation, the bill requires the U.S.
Coast Guard to establish local port se-
curity committees at each U.S. sea-
port. Membership of these committees
will include representatives of the
local port authority, labor organiza-
tions, the private sector, and Federal,
State, and local government officials.
The committees will be chaired by the
local U.S. Coast Guard Captain-of-the-
Port.

In addition, our bill requires the
Task Force on Port Security to develop
a system of providing port security
threat assessments for U.S. seaports,
and to revise these assessments at
least every three years. The local port
security committees will participate in
the analysis of threat and security con-
cerns.

Perhaps most important, the bill re-
quires the Task Force to develop vol-
untary minimum security guidelines
for seaports, develop a ‘‘model port”
concept for all seaports, and include
recommended ‘‘best practices’ guide-
lines for use by maritime terminal op-
erators. Again, local port security com-
mittees are to participate in the for-
mulation of these security guidelines,
and the Coast Guard is required to pur-
sue the international adoption—
through the International Maritime
Organization and other organizations—
of similar security guidelines.

Some States and localities have al-
ready conducted seaport security re-
views, and have implemented strate-
gies to correct the security shortfalls
that they have discovered. In 1999,
Florida initiated comprehensive secu-
rity review of seaports within the
state. Led by James McDonough, Di-
rector of the governor’s Office of Drug
Control, the review found that 150 to
200 metric tons of cocaine—or fifty per-
cent of the U.S. total-flow into Florida
annually through ports throughout the
state.
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Both the Florida Legislature and the
Florida National Guard recognized the
need to address this growing problem
and acted decisively. Legislation was
introduced in the Florida Senate that
called for the development and imple-
mentation of statewide port security
plans, including requirements for min-
imum security standards and compli-
ance inspections. In fiscal year 2001,
the Florida National Guard will com-
mit $1 million to provide counter-nar-
cotics support at selected ports-of-
entry to both strengthen U.S. Customs
Service interdiction efforts and en-
hance overall security at these ports.

In a July 21, 2000, editorial in the
Tallahassee Democrat, Mr. McDonough
identifies the evaluation of Florida’s
seaports and the implementation of se-
curity standards as a priority initia-
tive in stemming the flow of drugs into
Florida.

We realize that U.S. seaports are a
joint federal, state, and local responsi-
bility, and we seek to support com-
prehensive port security efforts such as
the one in Florida. Therefore, our bill
provides significant incentives for both
port infrastructure improvements and
research and development on new port
security equipment.

The bill authorizes the Maritime Ad-
ministration to provide title XI loan
guarantees to cover the costs of port
security infrastructure improvements,
such as cameras and other monitoring
equipment, fencing systems, as well as
other physical security enhancements.
The authorization level of $10 million
annually, for four years, could guar-
antee up to $400 million in loans for
seaport security enhancements.

In addition, the legislation will also
establish a matching grant program to
develop and transfer technology to en-
hance security at U.S. seaports. The
U.S. Customs Service may award up to
$12 million annually, for four years, for
this competitive grant program.

We also must improve the reporting
on, and response to, seaport crimes as
they take place. Therefore, the bill re-
quires the Attorney General to coordi-
nate reports of seaport related crimes
and to work with State law enforce-
ment officials to harmonize the report-
ing of data of cargo theft. To facilitate
this coordination, the bill authorizes $2
million annually, for four years, to
modify the Justice Department’s Na-
tional Incident-Based Reporting Sys-
tem. It also authorizes grants to states
to help them modify their reporting
systems to capture crime data more ac-
curately.

In order to pay for all of these impor-
tant initiatives, the bill would reau-
thorize an extension of tonnage duties
through 2006. It would also make avail-
able $40,000,000 from the collection of
these duties to carry out all of the pro-
visions of the Port and Maritime Secu-
rity Act. Currently, the collection of
tonnage duties is not directed towards
a specific program. Implementing the
provisions of the Port and Maritime
Security Act of 2000 will produce con-
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crete improvements in the efficiency,
safety, and security of our nation’s sea-
ports, and will result in a demonstrable
benefit for those who currently pay
tonnage duties.

Seaports play one of the most crit-
ical roles in expanding our inter-
national trade and protecting our bor-
ders from international threats. The
“Port and Maritime Security Act’ rec-
ognizes these important responsibil-
ities of our seaports, and devotes the
necessary resources to move ports into
the 21st century. I urge my colleagues
to look towards the future by sup-
porting this critical legislation—and
by taking action to protect one of our
most valuable tools in promoting eco-
nomic growth.

Mr. President, I ask unanimous con-
sent to print the July 21, 2000 editorial
from The Tallahasee Democrat in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Tallahassee Democrat, July 21,
2000]

FLORIDA’S DRUG WAR: LOOKING BACK—AND
AHEAD

(By James R. McDonough)

The recent signing of anti-drug legislation
by Gov. Jeb Bush should come as welcome
news to Debbie Alumbaugh and parents like
her.

In 1998, Michael Tiedemann, the Fort
Pierce woman’s 15-year-old son, choked to
death on his vomit after getting sick from
ingesting GHB and another drug. GHB is one
of several ‘‘club” or ‘‘designer’’ drugs that
are a growing problem in Tallahassee, as
pointed out recently in a letter to the Demo-
crat by Rosalind Tompkins, director of the
newly created Anti-Drug Anti-Violence Alli-
ance. The new law won’t bring Michael back,
but it lessens the chance that GHB and other
dangerous substances will fall into other
young hands. Gov. Bush, who has made re-
ducing drug abuse one of his top priorities,
approved the following anti-drug measures
passed during the 2000 session:

A controlled substance act, which is aimed
at GHB, ecstasy and other club drugs, and
more established drugs such as methamphet-
amine. The new law addresses the traf-
ficking, sale, purchase, manufacture and pos-
session of these drugs.

A nitrous oxide criminalization act that
addresses the illegal possession, sale, pur-
chase or distribution of this substance.

A money-laundering bill designed to tight-
en security at Florida’s seaports. The meas-
ure also creates a contraband interdiction
team that will search vehicles for illegal
drugs.

A Dbill that applies the penalties under
Florida’s ‘10/20/Life”’ law to juveniles who
carry a gun while trafficking in illegal drugs.

Gov. Bush also approved a budget that in-
cludes an estimated $270 million for drug
abuse prevention and treatment. This is a
big step in the right direction, as these serv-
ices, especially drug prevention programs
aimed at children, are critical.

Considering the above legislation—along
with the publication of the Florida Drug
Control Strategy, a statewide crackdown on
rave clubs, a survey that shows significant
reductions in youth use of marijuana, co-
caine and inhalants, and a decline in heroin
and cocaine overdose deaths—the past year
has shown some progress toward reducing
drug abuse.

July 27, 2000

Even with additional dollars for drug abuse
treatment, the number of treatment beds
still falls far short of demand. The wait time
to enter a treatment program is measured in
weeks. This is unacceptable when you con-
sider the damage done to the individual and
to society as an addict awaits treatment. We
must continue to narrow the treatment gap
until those who need this vital help can get
it in a timely manner.

Our efforts cannot be solely focused on the
demand for drugs. A sound drug control
strategy must also address supply. The Of-
fice of Drug Control has several initiatives
to stem the flow of drugs into Florida.

An intelligence effort to determine the
types of drugs entering our state, the way in
which they enter, who brings them in and
the amounts. This includes the expansion of
a drug supply database, all of which go to
better inform counter-drug operations.

An evaluation of Florida’s seaports and the
implementation of standards for security
against drug smuggling and money laun-
dering.

The addition of a third High Intensity
Drug Trafficking Area—a formal designation
that creates a multi-agency anti-drug task
force—covering Northeast Florida.

A systematic counter-drug effort aimed at
interdicting and deterring drug trafficking
on Florida’s roads and highways.

Development of intelligence-driven multi-
jurisdictional counter-drug operations that
combine the efforts of law enforcement agen-
cies at the federal, state and local levels.

Our efforts will continue. As history has
taught us, the struggle against drugs is one
that never ends. The minute we believe we
have put the matter to rest and relax our
guard, drug use immediately begins to
resurge. Conversely, if we address the prob-
lem in a rational, balanced way, drug abuse
abates. The fact is that government can only
do so much in countering illegal drugs. Be-
cause substance abuse has such as pervasive
impact on the family and on society, ad-
dressing the problem falls to the entire com-
munity: government, educators, community
and business leaders, clergy, coaches and,
most importantly, parents.

By Mr. JEFFORDS (for himself,
Mr. BAucUs, Mr. EDWARDS, and
Mr. ROTH):

S. 2966. A bill to amend the Fair
Labor Standards Act of 1938 to prohibit
retaliation and confidentiality policies
relating to disclosure of employee
wages, and for other purposes; to the
Committee on Health, Education,
Labor, and Pensions.

THE WAGE AWARENESS PROTECTION ACT

Mr. JEFFORDS. Mr. President, it is
with great pride that I introduce the
Wage Awareness Protection Act.

We have made great strides in the
fight against workplace discrimina-
tion. The enactment of the Civil Rights
Act more than 30 years ago served to
codify this Nation’s commitment to
the basic principles of equal oppor-
tunity and fairness in the workplace.
At the time, we enacted not one, but
two laws, aimed at ensuring that
women receive equal pay for equal
work: the Equal Pay Act (‘““EPA”) of
1963, and to Title VII of the 1964 Civil
Rights Act. More recently, Congress re-
affirmed this commitment by passing
the Civil Rights Act of 1991, which ex-
panded the 1964 Civil Rights Act and
gave victims of intentional discrimina-
tion the ability to recover compen-
satory and punitive damages.
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Certainly a lot has changed since we
first enacted these laws. It should come
as no surprise that more women are
participating in the labor force than
ever before, with women now making
up an estimated 46 percent of the work-
force. Women are also spending more
time in school and are now earning
over half of all bachelor’s and master’s
degrees. In addition, women are break-
ing down longstanding barriers in cer-
tain industries and occupations.

Despite these advances, the unfortu-
nate reality is that pay discrimination
has continued to persist in some work-
places. In a recent hearing before the
Committee on Health, Education,
Labor and Pensions, we heard testi-
mony that a principal reason why gen-
der-based wage discrimination has con-
tinued is that many female employees
are simply unaware that they are being
paid less than their male counterparts.
These unwitting victims of wage dis-
crimination are often kept in the dark
by employer policies that prohibit em-
ployees from sharing salary informa-
tion. Employees are warned that they
will be reprimanded or terminated if
they discuss salary information with
their co-workers.

I believe that a fundamental barrier
to uncovering and resolving gender-
based pay discrimination is fear of em-
ployer retaliation. Employees who sus-
pect wage discrimination should be
able to share their salary information
with co-workers. I am not alone in my
belief. According to a recent Business
and Professional Women/USA survey,
Americans overwhelmingly support
anti-retaliation legislation. And, 65
percent of those polled, said they be-
lieve legislation should protect those
who suspect wage discrimination from
employer retaliation for discussing sal-
ary information with co-workers.

The Worker Awareness Protection
Act will prohibit employers from hav-
ing blanket wage confidentiality poli-
cies preventing employees from shar-
ing their salary information. In addi-
tion, this new legislation will bolster
the Equal Pay Act’s retaliation provi-
sions including providing workers with
protection from employer retaliation
for voluntarily discussing their own
salary information with coworkers. I
am excited about this legislation. It is
my hope that it will help point the way
to elimination of any pernicious dis-
criminatory pay practices.

I urge all my colleagues to join me in
supporting this bill.

I ask unanimous consent that a copy
of this bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2966

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the
Awareness Protection Act”.

SEC. 2. PROHIBITED ACTS.

(a) PROHIBITION ON RETALIATION AND CON-
FIDENTIALITY POLICIES.—Section 6(d) of the

“Wage
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Fair Labor Standards Act of 1938 (29 U.S.C.
206(d)) is amended—

(1) by redesignating paragraph (4) as para-
graph (6); and

(2) by inserting after paragraph (3) the fol-
lowing:

‘“(4) It shall be unlawful for any person—

‘“(A) to discharge or in any other manner
discriminate against any employee because
such employee—

‘(i) has made a charge, assisted, or partici-
pated in any manner in an investigation,
hearing, or other proceeding under this sub-
section; or

“(ii) has inquired about, discussed, or oth-
erwise disclosed the wages of the employee,
or another employee who is not covered by a
confidentiality policy that is lawful under
subparagraph (B); or

‘(B) to make or enforce a written or oral
confidentiality policy that prohibits an em-
ployee from inquiring about, discussing, or
otherwise disclosing the wages of the em-
ployee or another employee, except that
nothing in this subparagraph shall be con-
strued—

‘(1) to prohibit an employer from making
or enforcing such a confidentiality policy,
for an employee who regularly, in the course
of carrying out the employer’s business, ob-
tains information about the wages of other
employees, that prohibits the employee from
inquiring about, discussing, or otherwise dis-
closing the wages of another employee, ex-
cept that an employee may discuss or other-
wise disclose the employee’s own wages; and

‘“(ii) to require the employer to disclose an
employee’s wages.

‘“(5) For purposes of sections 16 and 17, a
violation of paragraph (4) shall be treated as
a violation of section 15(a)(3), rather than as
a violation of this section.”.

(b) CONFORMING  AMENDMENT.—Section
6(d)(3) of the Fair Labor Standands Act of
1938 (29 U.S.C. 206(d)(3) is amended by insert-
ing ‘“‘(other than paragraph (4))” after ‘‘this
subsection”.

By Mr. MURKOWSKI (for him-
self, Mr. GORTON, Mr. KERREY,
and Mr. JEFFORDS):

S. 2967. A bill to amend the Internal
Revenue Code of 1986 to facilitate com-
petition in the electric power industry;
to the Committee on Finance.

THE ELECTRIC POWER INDUSTRY TAX

MODERNIZATION ACT

Mr. MURKOWSKI. Mr. President,
today I am joined by Senators, GORTON,
KERREY and JEFFORDS in introducing
the Electric Power Industry Tax Mod-
ernization Act, legislation that will fa-
cilitate the opening up of the nation’s
energy grid to electricity competition.
This landmark legislation dem-
onstrates the good faith of the most
important players in the industry—the
investor owned utilities (IOUs) and the
municipal utilities.

In the Energy Committee, which I
currently Chair, we have held more
than 18 days of hearings and heard tes-
timony from more than 160 witnesses
on electricity restructuring. Although
those 160 witnesses had many differing
views, every witness agreed that the
tax laws must be rewritten to reflect
the new reality of a competitive elec-
tricity market.

Already, 24 states have implemented
laws deregulating their electricity
markets. And the other 36 states are
all considering deregulation schemes.
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Faced with that reality, the federal tax
laws must be updated to ensure that
tax laws which made sense when elec-
tricity was a regulated monopoly are
not allowed to interfere with opening
up the nation’s electrical infrastruc-
ture to competition.

Last October I held a hearing in the
Finance Committee Subcommittee on
Long Term Growth to examine all of
the tax issues that confront the indus-
try. At the end of the hearing I urged
all parties to sit down at the negoti-
ating table and hammer out a con-
sensus that will resolve the tax issues.

The bill we are introducing today re-
flects the compromise that has been
reached between the IOUs and the mu-
nicipal utilities.

One of the major problems that the
current tax rules create is to under-
mine the efficiency of the entire elec-
tric system in a deregulated environ-
ment because these rules effectively
preclude public power entities from
participating in State open access re-
structuring plans, without jeopardizing
the exempt status of their bonds.

No one wants to see bonds issued to
finance public power become retro-
actively taxable because a munici-
pality chooses to participate in a state
open access plan. That would cause
havoc in the financial markets and
could undermine the financial stability
of many municipalities.

The bill we are introducing over-
comes this problem by allowing munic-
ipal systems to elect to terminate the
issuance of new tax-exempt bonds for
generation facilities in return for
grandfathering existing bonds. In addi-
tion, the bill allows tax-exempt bonds
to be issued to finance some new trans-
mission facilities.

I recognize that in making these two
changes in the tax law, the municipal
utilities have given up a substantial fi-
nancing tool that has been at the heart
of the controversy between the munic-
ipal utilities and the IOUs.

At the same time, the bill updates
the tax code to reflect the fact that the
regulated monopoly model no longer
exists. For example, the bill modifies
the current rules regarding the treat-
ment of nuclear decommissioning costs
to make certain that utilities will have
the resources to meet those future
costs and clarifies the tax treatment of
these funds if a nuclear facility is sold.

The bill also provides tax relief for
utilities that spin off or sell trans-
mission facilities to independent par-
ticipants in FERC approved regional
transmission organizations.

Another section of the bill changes
the tax rules regarding contributions
in aid of construction for electric
transmission and distribution facili-
ties. This is an especially important
provision; however when this bill is
considered in the Finance Committee, I
intend to modify this proposal so that
it is expanded to all contributions in
aid of construction, not just for elec-
tric transmission and distribution.

The I0Us and the Municipal utilities
are to be commended for coming up
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with this agreement. However, there is
one other element of the tax code that
needs to be addressed if we are going to
open the entire grid to competition.
And that sector is the cooperative sec-
tor.

Currently, coops may not participate
in wheeling power through their lines
because of concern that they will vio-
late the so-called 85-15 test. I urge the
coops to sit down with the other utili-
ties and reach an accord so that when
we consider this legislation, the coops’
will be included in a tax bill.

Mr. GORTON. Mr. President, today I
am extremely pleased to co-sponsor the
Electric Power Industry Tax Mod-
ernization Act. This legislation, when
enacted, will contribute to a more reli-
able and efficient electric power indus-
try that will provide benefits for all
Americans connected to the interstate
power grid.

I have been working for three years
to resolve the tax problems for con-
sumer-owned municipal utilities, those
that are often referred to as Public
Power. Nearly half the citizens of my
state are served by Public Power.

These problems are due to outdated
tax statutes that were written in a dif-
ferent era-an era where the emerging
competition in the wholesale elec-
tricity market was not envisioned. The
negative effects of these outdated tax
provisions have impacted not only con-
sumers of Public Power, but also tens
of millions of other customers. Public
Power is often prevented from sharing
the use of their transmission systems
solely due to these tax provisions.
These outdated tax provisions are neg-
atively impacting the reliability of en-
tire regions of our nation, adding stress
to an already stressed system.

In addition to Public Power, other
types of utilities are prevented from
adapting to this new era of emerging
competition by other constraints in
this outdated area of the tax law. All of
these uncertainties have led to a condi-
tion where investment has slowed in
this critical area of the economy, just
as we need more investment to assure
sufficient power plants and trans-
mission lines to feed a growing econ-
omy that is increasingly dependent on
reliable and affordable electricity.

This compromise bill includes the es-
sence of my legislation, S. 386, The
Bond Fairness and Protection Act that
I introduced last year with Senator
KERREY from Nebraska, a bill that in-
cludes an additional 32 co-sponsors in
the Senate. This legislative language
will allow Public Power to move into
the future with certainty, and protects
the millions of American citizens who
hold current investments in Public
Power debt.

The bill also includes legislative lan-
guage that resolves conflicts for inves-
tor-owned utilities. These changes are
also needed to solve problems in other
parts of the outdated tax code as it per-
tains to electricity. The new provisions
will also help contribute to a more reli-
able and orderly electricity system in
our nation.
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I look forward to gaining additional
support for this bill among the other
members of the Senate, and I look for-
ward to the Finance Committee’s con-
sideration of this legislation in Sep-
tember. As soon as this legislation can
be enacted, American electricity con-
sumers will begin to enjoy a more cer-
tain and reliable future regarding their
electricity needs.

Mr. KERREY. Mr. President, today I
wish to join my colleagues, Senator
MURKOWSKI, GORTON, and JEFFORDS in
introducing legislation that will help
ensure that customers receive reliable
and affordable electricity. The Electric
Power Industry Tax Modernization Act
is the culmination of months-long dis-
cussions between shareholder-owned
utilities and publicly-owned utilities.
Without the diligence and patience ex-
hibited by these groups, it is doubtful
that Congress could be in the position
to act on this issue. Additionally, I
would like to recognize the efforts of
Senator MURKOWSKI and Senator GOR-
TON, whose efforts at getting these
groups to sit down and discuss these
issues was invaluable to the final
agreement.

Mr. President, this legislation will
ensure that Nebraskans continue to
benefit from the publicly-owned power
they currently receive. Nebraska has
1564 not-for-profit community-based
public power systems. It is the only
state which relies entirely on public
power for electricity. This system has
served my state well as Nebraskans
enjoy some of the lowest electricity
rates in the nation.

In closing, I would urge my col-
leagues to join this bipartisan effort to
address the changes steaming from
electrical restructuring.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2967

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Electric
Power Industry Tax Modernization Act’.
SEC. 2. TAX-EXEMPT BOND FINANCING OF CER-

TAIN ELECTRIC FACILITIES.

(a) RULES APPLICABLE TO ELECTRIC OUTPUT
FACILITIES.—Subpart A of part IV of sub-
chapter B of chapter 1 of the Internal Rev-
enue Code of 1986 (relating to tax exemption
requirements for State and local bonds) is
amended by inserting after section 141 the
following new section:

“SEC. 141A. ELECTRIC OUTPUT FACILITIES.

‘(a) ELECTION TO TERMINATE TAX-EXEMPT
BOND FINANCING FOR CERTAIN ELECTRIC OUT-
PUT FACILITIES.—

‘(1) IN GENERAL.—A governmental unit
may make an irrevocable election under this
paragraph to terminate certain tax-exempt
financing for electric output facilities. If the
governmental unit makes such election,
then—

““(A) except as provided in paragraph (2), on
or after the date of such election the govern-
mental unit may not issue with respect to an
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electric output facility any bond the interest
on which is exempt from tax under section
103, and

‘(B) notwithstanding paragraph (1) or (2)
of section 141(a) or paragraph (4) or (5) of sec-
tion 141(b), no bond which was issued by such
unit with respect to an electric output facil-
ity before the date of enactment of this sub-
section (or which is described in paragraph
(2)(B), (D), (E) or (F)) the interest on which
was exempt from tax on such date, shall be
treated as a private activity bond.

‘“(2) EXCEPTIONS.—An election under para-
graph (1) does not apply to any of the fol-
lowing bonds:

“(A) Any qualified bond (as defined in sec-
tion 141(e)).

‘“(B) Any eligible refunding bond (as de-
fined in subsection (d)(6)).

‘“(C) Any bond issued to finance a quali-
fying transmission facility or a qualifying
distribution facility.

‘(D) Any bond issued to finance equipment
or facilities necessary to meet Federal or
State environmental requirements applica-
ble to an existing generation facility.

‘“(E) Any bond issued to finance repair of
any existing generation facility. Repairs of
facilities may not increase the generation
capacity of the facility by more than 3 per-
cent above the greater of its nameplate or
rated capacity as of the date of enactment of
this section.

‘“(F) Any bond issued to acquire or con-
struct (i) a qualified facility, as defined in
section 45(c)(3), if such facility is placed in
service during a period in which a qualified
facility may be placed in service under such
section, or (ii) any energy property, as de-
fined in section 48(a)(3).

¢“(3) FORM AND EFFECT OF ELECTION.—

‘“(A) IN GENERAL.—An election under para-
graph (1) shall be made in such a manner as
the Secretary prescribes and shall be binding
on any successor in interest to, or any re-
lated party with respect to, the electing gov-
ernmental unit. For purposes of this para-
graph, a governmental unit shall be treated
as related to another governmental unit if it
is a member of the same controlled group.

‘“(B) TREATMENT OF ELECTING GOVERN-
MENTAL UNIT.—A governmental unit which
makes an election under paragraph (1) shall
be treated for purposes of section 141 as a
person which is not a governmental unit and
which is engaged in a trade or business, with
respect to its purchase of electricity gen-
erated by an electric output facility placed
in service after such election, if such pur-
chase is under a contract executed after such
election.

‘“(4) DEFINITIONS.—For purposes of this sub-
section:

‘“(A) EXISTING GENERATION FACILITY.—The
term ‘existing generation facility’ means an
electric generation facility in service on the
date of the enactment of this subsection or
the construction of which commenced before
June 1, 2000.

‘(B) QUALIFYING DISTRIBUTION FACILITY.—
The term ‘qualifying distribution facility’
means a distribution facility over which
open access distribution services described in
subsection (b)(2)(C) are provided.

¢(C) QUALIFYING TRANSMISSION FACILITY.—
The term ‘qualifying transmission facility’
means a local transmission facility (as de-
fined in subsection (¢)(3)(A)) over which open
access transmission services described in
subparagraph (A), (B), or (E) of subsection
(b)(2) are provided.

“(b) PERMITTED OPEN ACCESS ACTIVITIES
AND SALES TRANSACTIONS NOT A PRIVATE
BUSINESS USE FOR BONDS WHICH REMAIN SUB-
JECT TO PRIVATE USE RULES.—

‘(1) GENERAL RULE.—For purposes of this
section and section 141, the term ‘private
business use’ shall not include a permitted
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open access activity or a permitted sales
transaction.

‘“(2) PERMITTED OPEN ACCESS ACTIVITIES.—
For purposes of this section, the term ‘per-
mitted open access activity’ means any of
the following transactions or activities with
respect to an electric output facility owned
by a governmental unit:

‘“(A) Providing nondiscriminatory open ac-
cess transmission service and ancillary serv-
ices—

‘(i) pursuant to an open access trans-
mission tariff filed with and approved by
FERC, but, in the case of a voluntarily filed
tariff, only if the governmental unit volun-
tarily files a report described in paragraph
(c) or (h) of section 35.34 of title 18 of the
Code of Federal Regulations or successor
provision (relating to whether or not the
issuer will join a regional transmission orga-
nization) not later than the later of the ap-
plicable date prescribed in such paragraphs
or 60 days after the date of the enactment of
this section,

‘‘(ii) under an independent system operator
agreement, regional transmission organiza-
tion agreement, or regional transmission
group agreement approved by FERC, or

‘“(iii) in the case of an ERCOT utility (as
defined in section 212(k)(2)(B) of the Federal
Power Act (16 U.S.C. 824k(k)(2)(B)), pursuant
to a tariff approved by the Public Utility
Commission of Texas.

‘(B) Participation in—

‘(i) an independent system operator agree-
ment,

‘‘(ii) a regional transmission organization
agreement, or

¢‘(iii) a regional transmission group,
which has been approved by FERC, or by the
Public Utility Commission of Texas in the
case of an ERCOT utility (as so defined).
Such participation may include transfer of
control of transmission facilities to an orga-
nization described in clause (i), (ii), or (iii).

‘(C) Delivery on a nondiscriminatory open
access basis of electric energy sold to end-
users served by distribution facilities owned
by such governmental unit.

‘(D) Delivery on a nondiscriminatory open
access basis of electric energy generated by
generation facilities connected to distribu-
tion facilities owned by such governmental
unit.

‘“(E) Other transactions providing non-
discriminatory open access transmission or
distribution services under Federal, State, or
local open access, retail competition, or
similar programs, to the extent provided in
regulations prescribed by the Secretary.

“(3) PERMITTED SALES TRANSACTION.—For
purposes of this subsection, the term ‘per-
mitted sales transaction’ means any of the
following sales of electric energy from exist-
ing generation facilities (as defined in sub-
section (a)(4)(A)):

““(A) The sale of electricity to an on-sys-
tem purchaser, if the seller provides open ac-
cess distribution service under paragraph
(2)(C) and, in the case of a seller which owns
or operates transmission facilities, if such
seller provides open access transmission
under subparagraph (A), (B), or (E) of para-
graph (2).

‘“(B) The sale of electricity to a wholesale
native load purchaser or in a wholesale
stranded cost mitigation sale—

‘‘(i) if the seller provides open access trans-
mission service described in subparagraph
(A), (B), or (E) of paragraph (2), or

‘‘(ii) if the seller owns or operates no trans-
mission facilities and transmission providers
to the seller’s wholesale native load pur-
chasers provide open access transmission
service described in subparagraph (A), (B), or
(E) of paragraph (2).

‘“(4) DEFINITIONS AND SPECIAL RULES.—For
purposes of this subsection:
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‘‘(A) ON-SYSTEM PURCHASER.—The term ‘on-
system purchaser’ means a person whose
electric facilities or equipment are directly
connected with transmission or distribution
facilities which are owned by a govern-
mental unit, and such person—

‘“(i) purchases electric energy from such
governmental unit at retail and either was
within such unit’s distribution area in the
base year or is a person as to whom the gov-
ernmental unit has a service obligation, or

‘“(ii) is a wholesale native load purchaser
from such governmental unit.

“(B) WHOLESALE NATIVE LOAD PURCHASER.—
The term ‘wholesale native load purchaser’
means a wholesale purchaser as to whom the
governmental unit had—

‘(i) a service obligation at wholesale in the
base year, or

‘“(ii) an obligation in the base year under a
requirements contract, or under a firm sales
contract which has been in effect for (or has
an initial term of) at least 10 years,
but only to the extent that in either case
such purchaser resells the electricity at re-
tail to persons within the purchaser’s dis-
tribution area.

¢(C) WHOLESALE STRANDED COST MITIGATION
SALE.—The term ‘wholesale stranded cost
mitigation sale’ means 1 or more wholesale
sales made in accordance with the following
requirements:

‘(i) A governmental unit’s allowable sales
under this subparagraph during the recovery
period may not exceed the sum of its annual
load losses for each year of the recovery pe-
riod.

‘‘(ii) The governmental unit’s annual load
loss for each year of the recovery period is
the amount (if any) by which—

‘“(I) sales in the base year to wholesale na-
tive load purchasers which do not constitute
a private business use, exceed

‘“(IT) sales during that year of the recovery
period to wholesale native load purchasers
which do not constitute a private business
use.

‘“(iii) If actual sales under this subpara-
graph during the recovery period are less
than allowable sales under clause (i), the
amount not sold (but not more than 10 per-
cent of the aggregate allowable sales under
clause (i)) may be carried over and sold as
wholesale stranded cost mitigation sales in
the calendar year following the recovery pe-
riod.

‘(D) RECOVERY PERIOD.—The recovery pe-
riod is the 7-year period beginning with the
start-up year.

‘‘(E) START-UP YEAR.—The start-up year is
whichever of the following calendar years
the governmental unit elects:

‘“(i) The year the governmental unit first
offers open transmission access.

‘“(ii) The first year in which at least 10 per-
cent of the governmental unit’s wholesale
customers’ aggregate retail native load is
open to retail competition.

‘“(iii) The calendar year which includes the
date of the enactment of this section, if later
than the year described in clause (i) or (ii).

“(F) PERMITTED SALES TRANSACTIONS
UNDER EXISTING CONTRACTS.—A sale to a
wholesale native load purchaser (other than
a person to whom the governmental unit had
a service obligation) under a contract which
resulted in private business use in the base
year shall be treated as a permitted sales
transaction only to the extent that sales
under the contract exceed the lesser of—

‘(i) in any year, the private business use
which resulted during the base year, or

‘(i) the maximum amount of private busi-
ness use which could occur (absent the en-
actment of this section) without causing the
bonds to be private activity bonds.

This subparagraph shall only apply to the
extent that the sale is allocable to bonds
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issued before the date of the enactment of
this section (or bonds issued to refund such
bonds).

“(G) JOINT ACTION AGENCIES.—A joint ac-
tion agency, or a member of (or a wholesale
native load purchaser from) a joint action
agency, which is entitled to make a sale de-
scribed in subparagraph (A) or (B) in a year,
may transfer the entitlement to make that
sale to the member (or purchaser), or the
joint action agency, respectively.

‘‘(c) CERTAIN BONDS FOR TRANSMISSION AND
DISTRIBUTION FACILITIES NOT TAX EXEMPT.—

‘(1) GENERAL RULE.—For purposes of this
title, no bond the interest on which is ex-
empt from taxation under section 103 may be
issued on or after the date of the enactment
of this subsection if any of the proceeds of
such issue are used to finance—

“‘(A) any transmission facility which is not
a local transmission facility, or

“(B) a start-up utility distribution facility.

‘‘(2) EXCEPTIONS.—Paragraph (1) shall not
apply to—

‘“(A) any qualified bond (as defined in sec-
tion 141(e)),

‘“(B) any eligible refunding bond (as de-
fined in subsection (d)(6)), or

‘(C) any bond issued to finance—

‘(i) any repair of a transmission facility in
service on the date of the enactment of this
section, so long as the repair does not in-
crease the voltage level over its level in the
base year or increase the thermal load limit
of the transmission facility by more than 3
percent over such limit in the base year,

‘(i) any qualifying upgrade of a trans-
mission facility in service on the date of the
enactment of this section, or

‘“(iii) a transmission facility necessary to
comply with an obligation under a shared or
reciprocal transmission agreement in effect
on the date of the enactment of this section.

“(3) LOCAL TRANSMISSION FACILITY DEFINI-
TIONS AND SPECIAL RULES.—For purposes of
this subsection—

““(A) LOCAL TRANSMISSION FACILITY.—The
term ‘local transmission facility’ means a
transmission facility which is located within
the governmental unit’s distribution area or
which is, or will be, necessary to supply elec-
tricity to serve retail native load or whole-
sale native load of 1 or more governmental
units. For purposes of this subparagraph, the
distribution area of a public power authority
which was created in 1931 by a State statute
and which, as of January 1, 1999, owned at
least one-third of the transmission circuit
miles rated at 230kV or greater in the State,
shall be determined under regulations of the
Secretary.

‘(B) RETAIL NATIVE LOAD.—The term ‘re-
tail native load’ is the electric load of end-
users served by distribution facilities owned
by a governmental unit.

¢(C) WHOLESALE NATIVE LOAD.—The term
‘wholesale native load’ is—

‘(i) the retail native load of a govern-
mental unit’s wholesale native load pur-
chasers, and

‘“(ii) the electric load of purchasers (not
described in clause (i)) under wholesale re-
quirements contracts which—

‘(I) do not constitute private business use
under the rules in effect absent this sub-
section, and

‘“(IT) were in effect in the base year.

‘(D) NECESSARY TO SERVE LOAD.—For pur-
poses of determining whether a transmission
or distribution facility is, or will be, nec-
essary to supply electricity to retail native
load or wholesale native load—

‘(i) electric reliability standards or re-
quirements of national or regional reli-
ability organizations, regional transmission
organizations, and the Electric Reliability
Council of Texas shall be taken into account,
and
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‘‘(ii) transmission, siting, and construction
decisions of regional transmission organiza-
tions or independent system operators and
State and Federal agencies shall be presump-
tive evidence regarding whether trans-
mission facilities are necessary to serve na-
tive load.

‘“(E) QUALIFYING UPGRADE.—The term
‘qualifying upgrade’ means an improvement
or addition to transmission facilities in serv-
ice on the date of the enactment of this sec-
tion which is ordered or approved by a re-
gional transmission organization, by an
independent system operator, or by a State
regulatory or siting agency.

‘“(4) START-UP UTILITY DISTRIBUTION FACIL-
ITY DEFINED.—For purposes of this sub-
section, the term ‘start-up utility distribu-
tion facility’ means any distribution facility
to provide electric service to the public that
is placed in service—

“(A) by a governmental unit which did not
operate an electric utility on the date of the
enactment of this section, and

‘‘(B) before the date on which such govern-

mental unit operates in a qualified service
area (as such term is defined in section
141(d)(3)(B)).
A governmental unit is deemed to have oper-
ated an electric utility on the date of the en-
actment of this section if it operates electric
output facilities which were operated by an-
other governmental unit to provide electric
service to the public on such date.

¢‘(d) DEFINITIONS; SPECIAL RULES.—For pur-
poses of this section—

‘(1) BASE YEAR.—The term ‘base year’
means the calendar year which includes the
date of the enactment of this section or, at
the election of the governmental unit, either
of the 2 immediately preceding calendar
years.

‘“(2) DISTRIBUTION AREA.—The term ‘dis-
tribution area’ means the area in which a
governmental unit owns distribution facili-
ties.

*“(3) ELECTRIC OUTPUT FACILITY.—The term
‘electric output facility’ means an output fa-
cility that is an electric generation, trans-
mission, or distribution facility.

‘‘(4) DISTRIBUTION FACILITY.—The term ‘dis-
tribution facility’ means an electric output
facility that is not a generation or trans-
mission facility.

¢(6) TRANSMISSION FACILITY.—The term
‘transmission facility’ means an electric out-
put facility (other than a generation facil-
ity) that operates at an electric voltage of
69KV or greater, except that the owner of the
facility may elect to treat any output facil-
ity that is a transmission facility for pur-
poses of the Federal Power Act as a trans-
mission facility for purposes of this section.

‘(6) ELIGIBLE REFUNDING BOND.—The term
‘eligible refunding bond’ means any State or
local bond issued after an election described
in subsection (a) that directly or indirectly
refunds any tax-exempt bond (other than a
qualified bond) issued before such election, if
the weighted average maturity of the issue
of which the refunding bond is a part does
not exceed the remaining weighted average
maturity of the bonds issued before the elec-
tion. In applying such term for purposes of
subsection (¢)(2)(B), the date of election shall
be deemed to be the date of the enactment of
this section.

“(7) FERC.—The term ‘FERC’ means the
Federal Energy Regulatory Commission.

‘(8) GOVERNMENT-OWNED FACILITY.—An
electric output facility shall be treated as
owned by a governmental unit if it is an
electric output facility that either is—

“‘(A) owned or leased by such governmental
unit, or

‘(B) a transmission facility in which the
governmental unit acquired before the base
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yvear long-term firm capacity for the pur-
poses of serving customers to which the unit
had at that time either—

‘(i) a service obligation, or

‘“(ii) an obligation under a requirements
contract.

‘(99 REPAIR.—The term ‘repair’ shall in-
clude replacement of components of an elec-
tric output facility, but shall not include re-
placement of the facility.

‘“(10) SERVICE OBLIGATION.—The term ‘serv-
ice obligation’ means an obligation under
State or Federal law (exclusive of an obliga-
tion arising solely from a contract entered
into with a person) to provide electric dis-
tribution services or electric sales service, as
provided in such law.

‘‘(e) SAVINGS CLAUSE.—Subsection (b) shall
not affect the applicability of section 141 to
(or the Secretary’s authority to prescribe,
amend, or rescind regulations respecting)
any transaction which is not a permitted
open access transaction or permitted sales
transaction.”.

(b) REPEAL OF EXCEPTION FOR CERTAIN NON-
GOVERNMENTAL ELECTRIC OUTPUT FACILI-
TIES.—Section 141(d)(5) of the Internal Rev-
enue Code of 1986 is amended by inserting
‘‘(except in the case of an electric output fa-
cility which is a distribution facility),” after
“‘this subsection”.

(c) CONFORMING AMENDMENT.—The table of
sections for subpart A of part IV of sub-
chapter B of chapter 1 of the Internal Rev-
enue Code of 1986 is amended by inserting
after the item relating to section 141 the fol-
lowing new item:

Sec. 141A. Electric output facilities.

(d) EFFECTIVE DATE; APPLICABILITY.—

(1) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of the enactment of this Act, except
that a governmental unit may elect to apply
paragraphs (1) and (2) of section 141A(b), as
added by subsection (a), with respect to per-
mitted open access activities entered into on
or after April 14, 1996.

(2) CERTAIN EXISTING AGREEMENTS.—The
amendment made by subsection (b) (relating
to repeal of the exception for certain non-
governmental output facilities) does not
apply to any acquisition of facilities made
pursuant to an agreement that was entered
into before the date of the enactment of this
Act.

(3) APPLICABILITY.—References in this Act
to sections of the Internal Revenue Code of
1986, shall be deemed to include references to
comparable sections of the Internal Revenue
Code of 1954.

SEC. 3. INDEPENDENT TRANSMISSION COMPA-
NIES.

(a) SALES OR DISPOSITIONS TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION
OR STATE ELECTRIC RESTRUCTURING POLICY.—

(1) IN GENERAL.—Section 1033 of the Inter-
nal Revenue Code of 1986 (relating to invol-
untary conversions) is amended by redesig-
nating subsection (k) as subsection (1) and by
inserting after subsection (j) the following
new subsection:

‘‘(k) SALES OR DISPOSITIONS TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION
OR STATE ELECTRIC RESTRUCTURING POLICY.—

‘(1) IN GENERAL.—For purposes of this sub-
title, if a taxpayer elects the application of
this subsection to a qualifying electric trans-
mission transaction and the proceeds re-
ceived from such transaction are invested in
exempt utility property, such transaction
shall be treated as an involuntary conversion
to which this section applies.

¢(2) EXTENSION OF REPLACEMENT PERIOD.—
In the case of any involuntary conversion de-
scribed in paragraph (1), subsection (a)(2)(B)
shall be applied by substituting ‘4 years’ for
‘2 years’ in clause (i) thereof.
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“(3) QUALIFYING ELECTRIC TRANSMISSION
TRANSACTION.—For purposes of this sub-
section, the term ‘qualifying electric trans-
mission transaction’ means any sale or other
disposition of property used in the trade or
business of electric transmission, or an own-
ership interest in a person whose primary
trade or business consists of providing elec-
tric transmission services, to another person
that is an independent transmission com-
pany.

‘“(4) INDEPENDENT TRANSMISSION COM-
PANY.—For purposes of this subsection, the
term ‘independent transmission company’
means—

‘““(A) a regional transmission organization
approved by the Federal Energy Regulatory
Commission,

‘(B) a person—

‘(i) who the Federal Energy Regulatory
Commission determines in its authorization
of the transaction under section 203 of the
Federal Power Act (16 U.S.C. 823b) is not a
market participant within the meaning of
such Commission’s rules applicable to re-
gional transmission organizations, and

‘‘(ii) whose transmission facilities to which
the election under this subsection applies are
placed under the operational control of a
Federal Energy Regulatory Commission-ap-
proved regional transmission organization
within the period specified in such order, but
not later than the close of the replacement
period, or

‘(C) in the case of facilities subject to the
exclusive jurisdiction of the Public Utility
Commission of Texas, a person which is ap-
proved by that Commission as consistent
with Texas State law regarding an inde-
pendent transmission organization.

() EXEMPT UTILITY PROPERTY.—For pur-
poses of this subsection, the term ‘exempt
utility property’ means—

‘“(A) property used in the trade or business
of generating, transmitting, distributing, or
selling electricity or producing, transmit-
ting, distributing, or selling natural gas, or

‘(B) stock in a person whose primary trade
or business consists of generating, transmit-
ting, distributing, or selling electricity or
producing, transmitting, distributing, or
selling natural gas.

‘(6) SPECIAL RULES FOR CONSOLIDATED
GROUPS.—

“(A) INVESTMENT BY QUALIFYING GROUP
MEMBERS.—

‘(i) IN GENERAL.—This subsection shall
apply to a qualifying electric transmission
transaction engaged in by a taxpayer if the
proceeds are invested in exempt utility prop-
erty by a qualifying group member.

(i) QUALIFYING GROUP MEMBER.—For pur-
poses of this subparagraph, the term ‘quali-
fying group member’ means any member of a
consolidated group within the meaning of
section 1502 and the regulations promulgated
thereunder of which the taxpayer is also a
member.

¢(B) COORDINATION WITH CONSOLIDATED RE-
TURN PROVISIONS.—A sale or other disposi-
tion of electric transmission property or an
ownership interest in a qualifying electric
transmission transaction, where an election
is made under this subsection, shall not re-
sult in the recognition of income or gain
under the consolidated return provisions of
subchapter A of chapter 6. The Secretary
shall prescribe such regulations as may be
necessary to provide for the treatment of
any exempt utility property received in a
qualifying electric transmission transaction
as successor assets subject to the application
of such consolidated return provisions.

‘“(7) ELECTION.—Any election made by a
taxpayer under this subsection shall be made
by a statement to that effect in the return
for the taxable year in which the qualifying
electric transmission transaction takes
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place in such form and manner as the Sec-
retary shall prescribe, and such election
shall be binding for that taxable year and all
subsequent taxable years.”.

(2) SAVINGS CLAUSE.—Nothing in section
1033(k) of the Internal Revenue Code of 1986,
as added by subsection (a), shall affect Fed-
eral or State regulatory policy respecting
the extent to which any acquisition premium
paid in connection with the purchase of an
asset in a qualifying electric transmission
transaction can be recovered in rates.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to trans-
actions occurring after the date of the enact-
ment of this Act.

(b) DISTRIBUTIONS OF STOCK TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION
OR STATE ELECTRIC RESTRUCTURING POLICY.

(1) IN GENERAL.—Section 355(e)(4) of the In-
ternal Revenue Code of 1986 is amended by
redesignating subparagraphs (C), (D), and (E)
as subparagraphs (D), (E), and (F), respec-
tively, and by inserting after subparagraph
(B) the following new subparagraph:

¢“(C) DISTRIBUTIONS OF STOCK TO IMPLEMENT
FEDERAL ENERGY REGULATORY COMMISSION OR
STATE ELECTRIC RESTRUCTURING POLICY.—

‘(i) IN GENERAL.—Paragraph (1) shall not
apply to any distribution that is a qualifying
electric transmission transaction. For pur-
poses of this subparagraph, a ‘qualifying
electric transmission transaction’ means any
distribution of stock in a corporation whose
primary trade or business consists of pro-
viding electric transmission services, where
such stock is later acquired (or where the as-
sets of such corporation are later acquired)
by another person that is an independent
transmission company.

‘(i) INDEPENDENT TRANSMISSION COM-
PANY.—For purposes of this subsection, the
term ‘independent transmission company’
means—

‘“(I) a regional transmission organization
approved by the Federal Energy Regulatory
Commission,

‘(IT) a person who the Federal Energy Reg-
ulatory Commission determines in its au-
thorization of the transaction under section
203 of the Federal Power Act (16 U.S.C. 824b)
is not a market participant within the mean-
ing of such Commission’s rules applicable to
regional transmission organizations, and
whose transmission facilities transferred as
a part of such qualifying electric trans-
mission transaction are placed under the
operational control of a Federal Energy Reg-
ulatory Commission-approved regional
transmission organization within the period
specified in such order, but not later than
the close of the replacement period (as de-
fined in section 1033(k)(2)), or

‘(ITI) in the case of facilities subject to the
exclusive jurisdiction of the Public Utility
Commission of Texas, a person that is ap-
proved by that Commission as consistent
with Texas State law regarding an inde-
pendent transmission organization.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to dis-
tributions occurring after the date of the en-
actment of this Act.

SEC. 4. CERTAIN AMOUNTS RECEIVED BY ELEC-
TRIC UTILITIES EXCLUDED FROM
GROSS INCOME AS CONTRIBUTIONS
TO CAPITAL.

(a) IN GENERAL.—Subsection (c) of section
118 of the Internal Revenue Code of 1986 (re-
lating to contributions to the capital of a
corporation) is amended—

(1) by striking “WATER AND SEWAGE DIs-
POSAL’ in the heading and inserting ‘‘CER-
TAIN”,

(2) by striking ‘“‘water or,” in the matter
preceding subparagraph (A) of paragraph (1)
and inserting ‘‘electric energy, water, or’’,
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(3) by striking ‘“‘water or” in paragraph
(1)(B) and inserting ‘‘electric energy (but not
including assets used in the generation of
electricity), water, or”’,

(4) by striking ‘‘water or” in paragraph
(2)(A)(ii) and inserting ‘‘electric energy (but
not including assets used in the generation
of electricity), water, or”’,

(5) by inserting ‘‘such term shall include
amounts paid as customer connection fees
(including amounts paid to connect the cus-
tomer’s line to an electric line or a main
water or sewer line) and’’ after ‘‘except that”
in paragraph (3)(A), and

(6) by striking ‘‘water or’’ in paragraph
(3)(C) and inserting ‘‘electric energy, water,
or’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to amounts
received after the date of the enactment of
this Act.

SEC. 5. TAX TREATMENT OF NUCLEAR DECOM-
MISSIONING FUNDS.

(a) INCREASE IN AMOUNT PERMITTED TO BE
PAID INTO NUCLEAR DECOMMISSIONING RE-
SERVE FUND.—Subsection (b) of section 468A
of the Internal Revenue Code of 1986 (relat-
ing to special rules for nuclear decommis-
sioning costs) is amended to read as follows:

“(b) LIMITATION ON AMOUNTS PAID INTO
FUND.—

‘(1) IN GENERAL.—The amount which a tax-
payer may pay into the Fund for any taxable
year during the funding period shall not ex-
ceed the level funding amount determined
pursuant to subsection (d), except—

“(A) where the taxpayer is permitted by
Federal or State law or regulation (including
authorization by a public service commis-
sion) to charge customers a greater amount
for nuclear decommissioning costs, in which
case the taxpayer may pay into the Fund
such greater amount, or

‘(B) in connection with the transfer of a
nuclear powerplant, where the transferor or
transferee (or both) is required pursuant to
the terms of the transfer to contribute a
greater amount for nuclear decommissioning
costs, in which case the transferor or trans-
feree (or both) may pay into the Fund such
greater amount.

¢“(2) CONTRIBUTIONS AFTER FUNDING PE-
RIOD.—Notwithstanding any other provision
of this section, a taxpayer may make deduct-
ible payments to the Fund in any taxable
yvear between the end of the funding period
and the termination of the license issued by
the Nuclear Regulatory Commission for the
nuclear powerplant to which the Fund re-
lates provided such payments do not cause
the assets of the Fund to exceed the nuclear
decommissioning costs allocable to the tax-
payer’s current or former interest in the nu-
clear powerplant to which the Fund relates.
The foregoing limitation shall be applied by
taking into account a reasonable rate of in-
flation for the nuclear decommissioning
costs and a reasonable after-tax rate of re-
turn on the assets of the Fund until such as-
sets are anticipated to be expended.”.

(b) DEDUCTION FOR NUCLEAR DECOMMIS-
SIONING COSTS WHEN PAID.— Paragraph (2) of
section 468A(c) of the Internal Revenue Code
of 1986 (relating to income and deductions of
the taxpayer) is amended to read as follows:

‘(2) DEDUCTION OF NUCLEAR DECOMMIS-
SIONING cOSTS.—In addition to any deduction
under subsection (a), nuclear decommis-
sioning costs paid or incurred by the tax-
payer during any taxable year shall con-
stitute ordinary and necessary expenses in
carrying on a trade or business under section
162.”.

(¢c) LEVEL FUNDING AMOUNTS.—Subsection
(d) of section 468A of the Internal Revenue
Code of 1986 is amended to read as follows:

¢“(d) LEVEL FUNDING AMOUNTS.—

‘(1) ANNUAL AMOUNTS.—For purposes of
this section, the level funding amount for
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any taxable year shall equal the annual
amount required to be contributed to the
Fund in each year remaining in the funding
period in order for the Fund to accumulate
the nuclear decommissioning costs allocable
to the taxpayer’s current or former interest
in the nuclear powerplant to which the Fund
relates. The annual amount described in the
preceding sentence shall be calculated by
taking into account a reasonable rate of in-
flation for the nuclear decommissioning
costs and a reasonable after-tax rate of re-
turn on the assets of the Fund until such as-
sets are anticipated to be expended.

‘(2) FUNDING PERIOD.—The funding period
for a Fund shall end on the last day of the
last taxable year of the expected operating
life of the nuclear powerplant.

““(3) NUCLEAR DECOMMISSIONING COSTS.—For
purposes of this section—

‘““(A) IN GENERAL.—The term ‘nuclear de-
commissioning costs’ means all costs to be
incurred in connection with entombing, de-
contaminating, dismantling, removing, and
disposing of a nuclear powerplant, and shall
include all associated preparation, security,
fuel storage, and radiation monitoring costs.
Such term shall include all such costs which,
outside of the decommissioning context,
might otherwise be capital expenditures.

‘“(B) IDENTIFICATION OF COSTS.—The tax-
payer may identify nuclear decommissioning
costs by reference either to a site-specific
engineering study or to the financial assur-
ance amount calculated pursuant to section
50.75 of title 10 of the Code of Federal Regu-
lations.”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to amounts
paid after June 30, 2000, in taxable years end-
ing after such date.

By Mr. ALLARD:

S. 2968. A bill to empower commu-
nities and individuals by consolidating
and reforming the programs of the De-
partment of Housing and Urban Devel-
opment; to the Committee on Banking,
Housing, and Urban Affairs.

LOCAL HOUSING OPPORTUNITIES ACT

Mr. ALLARD. Mr. President, today I
am introducing the ‘‘Local Housing Op-
portunities Act’”, legislation to em-
power communities and individuals by
consolidating and reforming HUD pro-
grams. I ask unanimous consent that
the following section-by-section de-
scription of the bill be printed in the
RECORD and that the text of the bill be
printed in the RECORD following the de-
scription.

In 1994, there were 240 separate pro-
grams at the Department of Housing
and Urban Development (HUD). By
1997, the number of programs had
grown to 328. Many of these programs
have never been authorized by Con-
gress, and operate under questionable
legal authority. While the number of
HUD programs has grown, HUD’s work-
force has declined from 12,000 employ-
ees in 1995 to 9,000 employees today. As
a result, scarce resources are diverted
away from core housing and enforce-
ment programs, dramatically increas-
ing the risks of mismanagement and
fraud. HUD remains the only Cabinet
level agency designated by the General
Accounting Office (GAO) as ‘‘High
Risk”. In order to promote the inter-
ests of taxpayers and improve the de-
livery of services to beneficiaries, Con-
gress should transfer more programs to
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the States and localities and enact leg-

islation to consolidate, terminate, and

streamline HUD programs.
SECTION-BY-SECTION DESCRIPTION

I. Prohibition of Unauthorized Programs at
the Department of Housing and Urban Devel-
opment—Prohibits HUD from carrying out
any program that is not explicitly author-
ized in statute by the Congress. This provi-
sion takes effect one year after the effective
date to give the Congress sufficient time to
authorize those programs that it wishes to
maintain. Within 60 days of the date of en-
actment the Department of Housing and
Urban Development shall provide a report
detailing every HUD program along with the
statutory authorization for that program.
This report shall be provided annually to the
Senate Committee on Banking, Housing and
Urban Affairs, the Senate Subcommittee on
Housing and Transportation, the House Com-
mittee on Banking and Financial Services,
and the House Subcommittee on Housing and
Community Opportunity.

II. Elimination of Certain HUD Programs—
Terminates certain programs as rec-
ommended by the HUD Secretary in the
““HUD 2020 Program Repeal and Streamlining
Act”. The Department has determined that
these programs are unnecessary, outdated,
or inactive.

Community Investment Corporation Dem-
onstration—never funded, superseded by the
Community Development Financial Institu-
tions program administered by the Depart-
ment of the Treasury.

New Towns Demonstration Program for
Emergency Relief of Los Angeles—not fund-
ed since FY 1993.

Solar Assistance Financing Entity—not
funded in recent years.

Urban Development Action Grants—dis-
continued program, not funded in recent
years.

Certain Special Purpose Grants—not fund-
ed since F'Y 1993 and FY 1995.

Moderate Rehabilitation Assistance in Dis-
asters—no additional assistance for the Mod-
erate Rehabilitation program has been pro-
vided (other than for the homeless under the
McKinney Act) since FY 1989.

Rent Supplement Program—not funded for
many years.

National Home Ownership Trust Dem-
onstration—authority expired at the end of
FY 1994.

Repeal of HOPE I, II, and III—all HOPE
funds have been awarded, no additional fund-
ing has been requested since FY 1995, and no
future funding is anticipated.

Energy Efficiency Demonstration Pro-
gram, section 961 of NAHA—never funded.

Technical Assistance and Training for
IHAs—no funds have been provided for this
program since FY 1994.

Termination of the investor mortgages
portion of the Section 203(k) rehabilitation
mortgage insurance program as rec-
ommended by the HUD IG. Investor rehabili-
tation mortgages constitute approximately
20% of the loans insured under this program,
and recent IG audits have found this portion
of the program to be particularly vulnerable
to fraud and abuse by investor-owners. The
larger portion of the program for owner/oc-
cupants is retained.

Certificate and Voucher Assistance for
Rental Rehabilitation Projects—rental reha-
bilitation program has been repealed, section
289 of NAHA.

Single Family Loan Insurance for Home
Improvement Loans in Urban Renewal
Areas—unnecessary.

Single Family and Multifamily Mortgage
Insurance for Miscellaneous Special Situa-
tions, section 223 (a)(1)—-(6) and (8)—obsolete.

Single Family Mortgage Insurance for so-
called ‘‘Modified” Graduated Payment Mort-
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gages, section 245 (b)—insurance authority
terminated in 1987 but provision never re-
pealed.

War Housing Insurance—authority for new
insurance terminated in 1954, but provision
never repealed.

Insurance for Investments (Yield Insur-
ance)—program never implemented, but au-
thority and provision never repealed.

National Defense Housing—authority for
new insurance terminated in 1954, but provi-
sion never repealed.

Rural Homeless Housing Assistance—not
funded since FY 1994, all HUD homeless as-
sistance will be part of the McKinney Home-
less Assistance Performance Fund created
under this legislation.

Innovative Homeless Initiatives Dem-
onstration—not funded since FY 1995, all
HUD homeless assistance will be part of the
McKinney Homeless Assistance Performance
Fund created under this legislation.

During the remainder of 2000, the Senate
Housing and Transportation Subcommittee
will hold hearings on this discussion draft.
At that time the Subcommittee will solicit
the recommendations of the Department, the
IG, the GAO, and other organizations for
other HUD programs that can be streamlined
or eliminated. This legislation also provides
for the creation of a ‘“HUD Consolidation
Task Force” which will report to the Con-
gress with recommendations on how to re-
duce the number of programs at HUD
through consolidation, termination, or
transfer to other levels of government.

III. HUD Consolidation Task Force—Man-
dates the creation of a task force that will
focus exclusively on legislative and regu-
latory options to reduce the number of HUD
programs. The task force will consist of
three individuals: the Comptroller General of
the United States, the HUD Secretary, and
the HUD Inspector General. Within six
months of the enactment of this legislation,
the task force will produce a report outlining
options to reduce the number of HUD pro-
grams through consolidation, elimination,
and transfer to other levels of government.
The report will be provided to the Senate
and House Housing Subcommittees as well as
the Senate and House Banking Committees.

I. Community Development Block Grant
Authorization (CDBG) and Prohibition of
Set-Asides and Earmarks—Restores local
control over the CDBG program by prohib-
iting Congressional set-asides and earmarks
not specifically authorized in statute. The
original intent of CDBG was that program
dollars would be allocated directly to cities
and states according to formula. In FY 1999
over 10 percent of the funds were earmarked
for specific projects (the earmarks have in-
creased steadily in recent years). CDBG was
last authorized in 1994, this legislation would
authorize the program through FY 2005, with
an initial authorization of $4,850,000,000 in
FY 2001.

II. Community Notification of Opt-Outs—
Requires that when HUD receives notice of a
Section 8 opt-out that it forward that notice
within 10 days to the top elected official for
the unit of local government where the prop-
erty is located. This supplements the re-
quirement in Section 8 (c)(8)(A) of the Hous-
ing Act of 1937 that HUD and tenants be noti-
fied one year in advance if a Section 8 opt-
out is anticipated.

III. Urban Homestead Requirement—Di-
rects that HUD-held properties that have not
been disposed of within six months following
acquisition by HUD or a determination that
they are substandard or unoccupied, shall be
made available upon written request for sale
or donation to local governments or Commu-
nity Development Corporations (CDCs).

IV. Permanent ‘‘Moving To Work” Author-
ization—Continues the deregulation of Pub-
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lic Housing Authorities (PHAs) by opening
the “Moving To Work’ program to all PHASs.
This program was authorized as a dem-
onstration in the 1996 VA/HUD Appropriation
bill and granted up to 30 PHAs the option to
receive HUD funds as a block grant. The pro-
gram provides autonomy from HUD micro-
management and the freedom to innovate
with reforms such as work requirements,
time limits, job training, and Home owner-
ship assistance. The Secretary shall approve
an application under this program for all but
the lowest performing PHAs unless the Sec-
retary makes a written determination, with-
in 60 days after receiving the application,
that the application fails to comply with the
statutory provisions authorizing the ‘‘Mov-
ing to Work” program.

Consolidate HUD Homeless Assistance
Funds into the ‘“McKinney Homeless Assist-
ance Performance Fund”’—Combines HUD’s
McKinney programs (Supportive Housing
Program, Shelter Plus Care, Section 8 Mod-
erate Rehabilitation for Single Room Occu-
pancy Dwellings, Safe Havens, Rural Home-
less Housing Assistance, and the Emergency
Shelter Grants), into a single McKinney
Homeless Assistance Performance Fund (
and authorizes funding through FY 2003, at
an initial level of $1,050,000,000 in FY 2001).
Distributes funds according to the CDBG
block grant formula with 70 percent to units
of local government and 30 percent to states.

Eligible units of local government include
metropolitan cities, urban counties, and con-
sortia. The formula is to be reviewed after
one year with a statutory requirement that
HUD provide alternative formulas for the
Congress to consider. State funds are avail-
able for use in areas throughout the entire
state. Codifies and requires a Continuum of
Care system by grant recipients. The Con-
tinuum of Care submission is linked with the
Consolidated Plan. Every three dollars of
federal block grant money is to be matched
with one dollar of state or local money.
Funds qualifying for the match are the same
as those currently permitted under the
Emergency Shelter Grants program, and
would include salaries paid to staff, volun-
teer labor, and the value of a lease on a
building. There is a five year transition pe-
riod—state and local governments would re-
ceive no less than 90 percent of prior award
amounts (average for FY 96-99) in the first
year after enactment, 85 percent in the sec-
ond year after enactment, 80 percent in the
third and fourth year after enactment, and
75 percent in the fifth year after enactment.
Eligible projects and activities include emer-
gency assistance, safe haven housing, transi-
tional housing, permanent housing, sup-
portive services for persons with disabilities,
single room occupancy housing, prevention,
outreach and assessment, acquisition and re-
habilitation of property, new construction,
operating costs, leasing, tenant assistance,
supportive services, administrative (gen-
erally limited to 10 percent of funds), capac-
ity building, targeting to subpopulations of
persons with disabilities. Performance meas-
ures and benchmarks are included, along
with periodic performance reports, reviews,
and audits.

I. Mutual and Self-Help Housing Technical
Assistance and Training Grants Program—
Reauthorizes technical assistance grants to
facilitate the construction of self-help hous-
ing in rural areas. Program beneficiaries are
required to contribute a significant amount
of sweat equity to the construction of the
homes that they will own. Authorizes fund-
ing of $40 million for FY 2001 and 2002, and
$45 million for FY 2003-2005.

II. Improve the Rural Housing Repair Loan
Program for the Elderly—Increases the
amount for which a promissory note is con-
sidered a sufficient security for housing re-
pairs from $2,500 to $7,500.
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III. Enhance Efficiency of Rural Housing
Preservation Grants—Eliminates the exist-
ing statutory requirement that prohibits a
State from obligating more than 50 percent
of its Housing Preservation Grants alloca-
tion to any one grantee. Many states receive
only a small amount from this formula pro-
gram. In many cases the money can only be
most effectively invested in one project.

IV. Project Accounting Records and Prac-
tices—Requires section 515 rural housing
borrowers to maintain records in accordance
with GAAP (Generally Accepted Accounting
Principles).

V. Operating Assistance for Migrant Farm-
worker Projects Authority—Permits rural
housing operating assistance payments in
migrant and seasonal farm labor housing
complexes.

I. Authorization of Appropriations for
Rental Vouchers for Relocation of Witnesses
and Victims of Crime—Authorizes specific
funding for vouchers for victims and wit-
nesses of crime. These vouchers were author-
ized in the Quality Housing and Work Re-
sponsibility Act of 1998 (QHWRA). No funds
have yet been appropriated and HUD has yet
to write regulations. The current authoriza-
tion directs the Secretary to make available
such sums as may be necessary for the relo-
cation of families residing in public housing
who are victims of a crime of violence re-
ported to an appropriate law enforcement
authority, and requires that PHAs notify
tenants of the availability of such funds.
This legislation would authorize a funding
level in each of F'Y 2001-2005 of $25,000,000.

II. Revise the HUD Lease Addendum—Pro-
hibits the HUD lease addendum from over-
riding local law. Participating housing pro-
viders and residents sign a three-party lease
along with the public housing authority. The
law requires the attachment of a HUD Lease
Addendum (HUD Form 52647.3) which over-
rides some local market provisions and prac-
tices, holding the voucher resident to a non-
standard lease contract. The use of federally
promulgated forms that counter local prac-
tice incurs additional training, legal and
management costs. The voucher lease adden-
dum shall be nullified to the extent that it
conflicts with State or local law.

III. Reduce the Burden of Housing Quality
Standard Inspections—Provides the option
that Housing Quality Standard inspections
be conducted on a property basis rather than
a unit basis. Currently each individual unit
that is rented under the program must be in-
spected for compliance with HUD’s Housing
Quality Standards. Individual inspections
are a time-consuming administrative head-
ache for PHAs and Section 8 landlords, result
in slow unit turnover, and significant lost
revenue. This legislation provides the Sec-
tion 8 landlord with the option to have an-
nual inspections conducted on a property or
building basis, rather than a unit basis.

IV. HUD Report to the Congress on Ways
to Improve the Voucher Program—Requires
that the HUD Secretary solicit comments
and recommendations for improvement in
the voucher program through notice in the
Federal Register. Six months after enact-
ment, the Secretary shall submit to the
House and Senate Housing Subcommittees
and the House and Senate Banking Commit-
tees a summary of the recommendations re-
ceived by the Secretary regarding sugges-
tions for improvement in the voucher pro-
gram.

I. Reauthorize the Self-Help Homeowner-
ship Opportunity Program (SHOP)—Reau-
thorizes the SHOP program which provides
funding for land and infrastructure pur-
chases to facilitate self-help housing. Uti-
lized by Habitat for Humanity and the Hous-
ing Assistance Council. Reauthorize through
FY 2005, beginning with $25 million in FY
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2001. Adds new language allowing an addi-
tional year to use funds for local groups
building five or more homes (increase from
two years to three years), and also making it
possible for local and national non-profit or-
ganizations using SHOP funds to advance
their own money to purchase property, pend-
ing the environmental review approvals, to
be repaid from federal funds after the envi-
ronmental reviews have been approved.

II. Capacity Building for Community De-
velopment and Affordable Housing Pro-
gram—Reauthorizes and increases grants to
non-profits to expand affordable housing ca-
pacity. Presently authorized for The Enter-
prise Foundation, Local Initiatives Support
Corporation, Habitat for Humanity,
Youthbuild USA, and the National Commu-
nity Development Initiative. Expands access
to this program to include the ‘‘National As-
sociation of Housing Partnerships’” and au-
thorizes a funding level of $40 million for
each of FY 2001-2003. Amounts must be
matched three to one from other sources.

III. Work Requirement for Public Housing
Residents: Coordinate Federal Housing As-
sistance with State Welfare Reform Work
Programs—Requires that able-bodied and
non-elderly public housing residents be in
compliance with the work requirements of
welfare reform in their state. Those unable
to comply would be provided the opportunity
to engage in community service or partici-
pate in an economic self-sufficiency pro-
gram. There is substantial overlap in fami-
lies receiving welfare and those benefitting
from assisted housing. Among families with
children, it is estimated that 72 percent of
those who live in public housing receive
some type of welfare. These families are cur-
rently subject to Welfare Reform work re-
quirements and this provision simply applies
the requirement to the remaining able-bod-
ied recipients of federal housing assistance.
Public housing was originally conceived as
temporary assistance for working low-in-
come families to help them during times of
financial distress. Recent housing legislation
has recognized this fact by placing increas-
ing emphasis on self-sufficiency. These ef-
forts should be coordinated with the self suf-
ficiency efforts of Welfare Reform. PHAs
shall monitor compliance with the state
work requirement. There shall be an excep-
tion for the elderly and disabled, and as with
Welfare Reform, there will be a broad defini-
tion of work including; employment, com-
munity service, vocational and job training,
work associated with self help housing con-
struction, refurbishing publicly assisted
housing, the provision of certain child care
services, and participation in education pro-
grams or economic self-sufficiency programs.
This work requirement will replace the 8
hour per month ‘“‘Community Service’’ Re-
quirement that exists in current law for resi-
dents of public housing. Public Housing Au-
thorities shall not be prohibited by this leg-
islation from implementing more stringent
work requirements and States electing the
housing assistance block grant would be ex-
cluded from this requirement and be free to
design their own self-sufficiency require-
ments.

IV. Flexible Use of CDBG Funds to Main-
tain Properties—Amends Section 105(a)(23) of
the Housing and Community Development
Act, which currently authorizes use of CDBG
funding for activities necessary to make es-
sential repairs and payment of operating ex-
penses needed to maintain the habitability
of housing units acquired through tax fore-
closure proceedings in order to prevent aban-
donment and deterioration of such housing
in primarily low- and moderate-income
neighborhoods. This language is amended to
permit the use of CDBG funds for property
upkeep in instances in which a court has
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wrested effective control of a distressed resi-
dential property from the owner and ap-
pointed a responsible third party (often a
non-profit organization or other owner/man-
ager of properties in the area) to operate the
property on an interim basis as adminis-
trator, although legal title remains with the
original owner.

IV. Allows Vouchers in Grandfamily Hous-
ing Assisted with HOME Dollars—Permits
flexible use of Section 8 vouchers in
Grandfamily Housing assisted with HOME
dollars. Current law restricts the level of
Section 8 assistance that may be used in
projects assisted with HOME funds. This leg-
islation creates an exception to the general
rule for projects designed to benefit
Grandfamilies, by permitting the use of Sec-
tion 8 vouchers at the Fair Market Rent
(FMR) level by Grandparents choosing to
live in low income housing projects assisted
with HOME dollars. This change is designed
to assist low-income, elderly residents and
their grandchildren for whom they provide
full-time care and custody.

V. Simplified FHA Downpayment Calcula-
tion.—Makes permanent the temporary sim-
plified FHA downpayment calculation pro-
vided in section 203(b) of the National Hous-
ing Act. The current downpayment calcula-
tion on FHA loans is needlessly complex. Re-
cent appropriations bills have included a
simplified pilot program that replaces the
current multi-part formula with a single cal-
culation based solely on the appraised value
of the property. The simplified formula
yields substantially the same downpayment
result as the multi-part formula.

VI. Authorize the Use of Section 8 Funds
for Downpayment Assistance—Permits ten-
ants to receive up to one year’s worth of Sec-
tion 8 assistance in a lump sum to be used
toward the down payment on a home. This
compliments innovative programs that allow
the use of Section 8 assistance for mortgage
payments.

VII. Reauthorize the Neighborhood Rein-
vestment Corporation through 2003—Reau-
thorizes the Neighborhood Reinvestment
Corporation, a congressionally chartered,
public non-profit corporation established in
1978 to revitalize declining lower-income
communities and provide affordable housing.
Funding is authorized at $90 million in FY
2001, and $95 million in each of FY 2002 and
2003.

Provides States the option to receive cer-
tain federal assisted housing funds (tenant
assistance programs) in the form of a block
grant. Modeled on Welfare Reform, this
would give States the freedom to innovate
absent HUD micro-management. States ac-
cepted into the program would sign a five
year performance agreement with the federal
government that details how the State in-
tends to combine and use housing assistance
funds from programs included in the per-
formance agreement to advance low income
housing priorities, improve the quality of
low income housing, reduce homelessness,
and encourage economic opportunity and
self-sufficiency. States electing the block
grant would determine how funds are distrib-
uted to state agencies, Public Housing Au-
thorities, project owners, and tenants. Dur-
ing the first year of the performance agree-
ment States would receive the highest of the
prior three years funding for each program
included in the performance agreement.
There would then be an annual inflation ad-
justment in each future year until Congress
(following consultation with HUD) enacts a
formula that reflects the relative low-in-
come/affordable housing needs of each State.
A performance agreement submitted to the
Secretary would have to be approved by the
Secretary unless the Secretary makes a
written determination, within 60 days after
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receiving the performance agreement, that
the performance agreement fails to comply
with provisions of the Act. Eligible programs
for inclusion in the block grant shall in-
clude: the voucher program for rental assist-
ance under section 8(o) of the United States
Housing Act of 1937; the programs for
project-based assistance under section 8 of
the United States Housing Act of 1937; the
program for housing for the elderly under
section 202 of the Housing Act of 1959; the
program for housing for persons with disabil-
ities under section 811 of the Cranston-
Gonzales National Affordable Housing Act.
The distribution of block granted funds with-
in the State from programs included in the
performance agreement shall be determined
by the Legislature and the Governor of the
State. In a State in which the constitution
or state law designates another individual,
entity, or agency to be responsible for hous-
ing, such other individual, entity, or agency
shall work in consultation with the Gov-
ernor and Legislature to determine the local
distribution of funds. Existing contracts in-
volving federal housing dollars shall be hon-
ored by the States until their expiration.
States shall at such point handle the renewal
of all contracts. A State may not use more
than 3 percent of the total amount of funds
allocated to such State under the programs
included in the performance agreement for
administrative purposes. Performance cri-
teria shall include at a minimum a measure
of; the improvement in housing conditions,
the number of units that pass housing qual-
ity inspections, the number of residents that
find employment and move to self-suffi-
ciency, the level of crime against residents,
the level of homelessness, the level of pov-
erty, the cost of assisted housing units pro-
vided, the level of assistance provided to peo-
ple with disabilities and to the elderly, suc-
cess in maintaining the stock of affordable
housing, and increasing homeownership. If at
the end of the 5-year term of the perform-
ance agreement a State has failed to meet at
least 80 percent of the performance goals
submitted in the performance agreement,
the Secretary shall terminate the perform-
ance agreement and the State or community
shall be required to comply with the pro-
gram requirement, in effect at the time of
termination, of each program included in the
performance agreement. To reward States
that make significant progress in meeting
performance goals, the HUD Secretary shall
annually set aside sufficient funds to grant a
reward of up to 5 percent of the funds allo-
cated to participating States.
Sense of the Congress Supporting Tax
Incentives

SENSE OF THE CONGRESS THAT THE LOW INCOME

HOUSING TAX CREDIT STATE CEILINGS AND

THE PRIVATE ACTIVITY BOND CAPS SHOULD BE

INCREASED

It is the sense of the Congress that the Low
Income Housing Tax Credit and Private Ac-
tivity Bonds have been valuable resources in
the effort to increase affordable housing.

It is the sense of the Congress that the Low
Income Housing Tax Credit and Private Ac-
tivity Bonds effectively utilize the ability of
the states to deliver resources to the areas of
greatest need within their jurisdictions.

It is the sense of the Congress that the
value of the Low Income Housing Tax Credit
and the Private Activity Bonds have been
eroded by inflation.

Therefore, be it resolved, That the Low In-
come Housing Tax Credit State Ceilings
should be increased by forty percent in the
year 2000, and that the level of the state ceil-
ings should be adjusted annually to account
for increases in the cost-of-living, and

That the Private Activity Bond Caps
should be increased by fifty percent in the
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yvear 2000, and that the value of the caps
should be adjusted annually to account for
increases in the cost-of-living.

I. Tighten Language on Lobbying Restric-
tions on HUD employees—Prohibits employ-
ees at HUD from lobbying, or attempting to
influence legislation before the Congress.
This language is based on current restric-
tions on Department of Interior employees.
No federally appropriated funds may be used
for any activity that in any way tends to
promote public support or opposition to leg-
islation, a nomination, or a treaty. The
President, the Vice President and Senate
confirmed agency officials are exempt from
these provisions. However, these individuals
may not delegate their authority to any
other employees of the Department. Provides
civil money penalties against non-exempt
employees who independently violate the
statute, and against exempt employees who
have delegated their lobbying authority.

II. The Department of Housing and Urban
Development shall promulgate regulations
under the provisions of this Act within 6
months of the enactment of this Act.
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Liocal Housing Opportunities Act’.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:
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derly.

Enhancement of efficiency of rural
housing preservation grants.

Project accounting records
practices.

Operating assistance for migrant
farm worker projects.

TITLE V—VOUCHER REFORM
501. Authorization of appropriations for
rental vouchers for relocation
of witnesses and victims of
crime.

502. Revisions to the lease addendum.

503. Report regarding housing voucher

program.

Sec.

Sec.
Sec.

Sec.

Sec. 402.

Sec. 403.

Sec. 404. and

Sec. 405.

Sec.

Sec.
Sec.

July 27, 2000

Sec. 504. Conducting quality standard in-
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nity development and afford-
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TITLE VIII—PRIVATE SECTOR
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SEC. 2. DEFINITIONS.

In this Act—

(1) the term ‘“‘Committees” means—

(A) the Committee on Banking, Housing,
and Urban Affairs of the Senate and the Sub-
committee on Housing and Transportation of
that Committee; and

(B) the Committee on Banking and Finan-
cial Services of the House of Representatives
and the Subcommittee on Housing and Com-
munity Opportunity of that Committee;

(2) the term ‘‘Department’ means the De-
partment of Housing and Urban Develop-
ment; and

(3) the term ‘‘Secretary’” means the Sec-
retary of Housing and Urban Development.
SEC. 3. EFFECTIVE DATE.

Except as otherwise expressly provided in
this Act or an amendment made by this Act,
this Act and the amendments made by this
Act shall take effect on October 1, 2001.

TITLE I—PROGRAM CONSOLIDATION

SEC. 101. PROHIBITION OF UNAUTHORIZED PRO-

GRAMS AT THE DEPARTMENT.

(a) IN GENERAL.—Beginning on the effec-
tive date of this Act, the Secretary may not
carry out any program that is not explicitly
authorized by Federal law.

(b) REPORT.—Not later than 60 days after
the date of enactment of this Act, the Sec-
retary shall submit to the Committees a re-
port, which shall include a detailed descrip-
tion of each program carried out by the De-
partment, and the statutory authorization
for that program or, if no explicit authoriza-
tion exists, an explanation of the legal au-
thority under which the program is being
carried out.

SEC. 102. ELIMINATION AND CONSOLIDATION OF

HUD PROGRAMS.

(a) COMMUNITY INVESTMENT CORPORATION
DEMONSTRATION.—Section 853 of the Housing
and Community Development Act of 1992 (42
U.S.C. 5305 note) is repealed.

(b) NEW TOWNS DEMONSTRATION PROGRAM
FOR EMERGENCY RELIEF OF LOS ANGELES.—

Sec.

Sec.

Sec.
Sec.

Sec.
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Title XI of the Housing and Community De-
velopment Act of 1992 (42 U.S.C. 5318 note) is
repealed.

(c) SOLAR ASSISTANCE FINANCING ENTITY.—
Section 912 of the Housing and Community
Development Act of 1992 (42 U.S.C. 5511a) is
repealed.

(d) URBAN DEVELOPMENT ACTION GRANTS.—

(1) UDAG REPEAL.—Section 119 of the
Housing and Community Development Act of
1974 (42 U.S.C. 5318) is repealed.

(2) CONFORMING AMENDMENTS.—Title I of
the Housing and Community Development
Act of 1974 (42 U.S.C. 5301 et seq.) is amend-
ed—

(A) in section 104(d)(1), by striking ‘‘or 119
and ‘‘or section 119”°;

(B) in section 104(d)(2),
1197

(C) in section 104(d)(2)(C), by striking ‘‘or
119”;

(D) in section 107(e)(1), by striking ¢, sec-
tion 106(a)(1), or section 119 and inserting
‘“‘or section 106(a)(1),”’;

(E) in section 107(e)(2), by striking ‘‘section
106(a)(1), or section 119 and inserting ‘‘or
section 106(a)(1)”’; and

(F') in section 113(a)—

(i) in paragraph (2), by adding “‘and’ at the
end;

(ii) by striking paragraph (3); and

(iii) by redesignating paragraph (4) as para-
graph (3).

(e) SPECIAL PURPOSE GRANTS.—Section 107
of the Housing and Community Development
Act of 1974 (42 U.S.C. 5307) is amended—

(1) in subsection (a)(1)—

(A) by striking subparagraphs (C), (D), and
(@)

(B) by redesignating subparagraphs (E),
(F), (H), and (I) as subparagraphs (C), (D),
(E), and (F), respectively; and

(C) in subparagraph (D) (as redesignated)
by striking ‘“(6)”’ and inserting ‘‘(5)"’; and

(2) in subsection (b)—

(A) in paragraph (4), by adding ‘“‘and” at
the end;

(B) by striking paragraphs (5) and (7);

(C) by redesignating paragraph (6) as para-
graph (5); and

(D) in paragraph (5) (as redesignated) by
striking ‘‘; and” and inserting a period.

(f) MODERATE REHABILITATION ASSISTANCE
IN DISASTERS.—Section 932 of the Cranston-
Gonzalez National Affordable Housing Act
(42 U.S.C. 1437c note) is repealed.

(g2) RENT SUPPLEMENT PROGRAM.—

(1) REPEAL.—Section 101 of the Housing
and Urban Development Act of 1965 (12 U.S.C.
1701s) is repealed.

(2) REFERENCES.—Any reference in any pro-
vision of law to section 101 of the Housing
and Urban Development Act of 1965 (12 U.S.C.
1701s) shall be construed to refer to that sec-
tion as in existence immediately before the
effective date of this Act.

(h) NATIONAL HOMEOWNERSHIP TRUST DEM-
ONSTRATION.—Subtitle A of title III of the
Cranston-Gonzalez National Affordable
Housing Act (42 U.S.C. 12851 et seq.) is re-
pealed.

(i) HOPE PROGRAMS.—

(1) REPEAL OF HOPE I PROGRAM.—

(A) HOPE I PROGRAM REPEAL.—Title IIT of
the United States Housing Act of 1937 (42
U.S.C. 1437aaa et seq.) is repealed.

(B) CONFORMING AMENDMENTS.—

(i) UNITED STATES HOUSING ACT OF 1937.—
Section 8(b) of the United States Housing
Act of 1937 (42 U.S.C. 1437f(b)) is amended—

(I) in paragraph (1), by striking ‘(1) IN GEN-
ERAL.—"’; and

(IT) by striking paragraph (2).

(ii) HOUSING AND COMMUNITY DEVELOPMENT
ACT OF 1974.—Section 213(e) of the Housing
and Community Development Act of 1974 (42
U.S.C. 1439(e)) is amended by striking
“(b)(1)” and inserting ‘“(b)”’.

by striking ‘‘or
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(2) REPEAL OF HOPE II AND III PROGRAMS.—

(A) HOPE 11.—Subtitle B of title IV of the
Cranston-Gonzalez National Affordable
Housing Act (42 U.S.C. 12871 et seq.) is re-
pealed.

(B) HOPE 1II.—

(i) IN GENERAL.—Subtitle C of title IV of
the Cranston-Gonzalez National Affordable
Housing Act (42 U.S.C. 12891 et seq.) is re-
pealed.

(ii) CLOSEOUT AUTHORITY.—Notwith-
standing the repeal made by clause (i), the
Secretary may continue to exercise the au-
thority under sections 445(b), 445(c)(3),
445(c)(4), and 446(4) of title IV of the Cran-
ston-Gonzalez National Affordable Housing
Act (as amended by subparagraph (C) of this
paragraph) after the effective date of this
Act, to the extent necessary to terminate
the programs under subtitle C of title IV of
that Act.

(C) AMENDMENT OF HOPE III PROGRAM AU-
THORITY FOR CLOSEOUT.—

(1) SALE AND RESALE PROCEEDS.—Section
445 of the Cranston-Gonzalez National Af-
fordable Housing Act (42 U.S.C. 12895) is
amended—

(I) in subsection (b), by striking ‘‘costs”
and all that follows through ‘‘expenses,’’;

(IT) in subsection (c)(3), by striking ‘‘the
Secretary or’’; and

(III) in subsection (c)(4)—

(aa) in the first sentence, by striking
“Fifty percent of any’ and inserting ‘“‘Any”’;
and

(bb) by striking the second and third sen-
tences.

(ii) ELIGIBILITY OF PRIVATE PROPERTY.—
Section 446(4) of the Cranston-Gonzalez Na-
tional Affordable Housing Act (42 U.S.C.
12896(4)) is amended to read as follows:

‘“(4) The term ‘eligible property’ means a
single family property containing not more
than 4 units (excluding public housing under
the United States Housing Act of 1937, or In-
dian housing under the Native American
Housing Assistance and Self-Determination
Act of 1996).”.

(3) CONFORMING AMENDMENTS.—

(A) IN GENERAL.—Title IV of the Cranston-
Gonzalez National Affordable Housing Act is
amended—

(i) by striking sections 401 and 402 (42
U.S.C. 1437aaa note; 12870);

(ii) in section 454(b)(2) (42 TU.S.C.
12899¢(b)(2)), by striking ‘‘to be used for the
purposes of providing homeownership under
subtitle B and subtitle C of this title’’; and

(iii) in section 455 (42 U.S.C. 12899d), by
striking subsection (d) and redesignating
subsections (e) through (g) as subsections (d)
through (f), respectively.

(B) DEPARTMENT OF HOUSING AND URBAN DE-
VELOPMENT ACT.—Section 7(r)(2) of the De-
partment of Housing and Urban Development
Act (42 U.S.C. 3535(r)(2)) is amended—

(i) in subparagraph (A), by striking ‘“‘titles
I and IT” and inserting ‘‘title I'’; and

(ii) in subparagraph (K), by striking ‘‘titles
II, 111, and IV’ and inserting ‘‘title II".

(j) ENERGY EFFICIENCY DEMONSTRATION.—
Section 961 of the Cranston-Gonzalez Na-
tional Affordable Housing Act (42 U.S.C.
12712 note) is repealed.

(k) TECHNICAL ASSISTANCE AND TRAINING
FOR THAS.—Section 917 of the Housing and
Community Development Act of 1992 (Public
Law 102-550; 106 Stat. 3882) is repealed.

() ELIMINATION OF INVESTOR-OWNERS
UNDER THE SECTION 203(k) PROGRAM.—Sec-
tion 203(g2)(2) of the National Housing Act (12
U.S.C. 1709(g2)(2)) is amended—

(1) in subparagraph (D), by adding ‘‘or’ at
the end;

(2) by striking subparagraph (E); and

(3) by redesignating subparagraph (F) as
subparagraph (E).
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(m) CERTIFICATE AND VOUCHER ASSISTANCE
FOR RENTAL REHABILITATION PROJECTS.—Sec-
tion 8(u) of the United States Housing Act of
1937 (42 U.S.C. 1437f(w)) is repealed.

(n) MORTGAGE AND LOAN INSURANCE PRO-
GRAMS.—

(1) IN GENERAL.—Sections 220(h), 245(b), and
titles VI, VII, and IX of the National Housing
Act are repealed.

(2) ADDITIONAL AMENDMENTS.—The
tional Housing Act is amended—

(A) in section 1 (12 U.S.C. 1702), by striking
“VI, VII, VIII, IX” each place it appears and
inserting ‘“VIIL,”’;

(B) in section 203(k)(5) (12 U.S.C. 1709(k)(5)),
by striking the second sentence; and

(C) in section 223 (12 U.S.C. 1715n)—

(i) by striking subsection (a) and inserting
the following:

‘‘(a) IN GENERAL.—Notwithstanding any of
the provisions of this Act and without regard
to limitations upon eligibility contained in
any section or title of this Act, other than
the limitation in section 203(g), the Sec-
retary is authorized upon application by the
mortgagee, to insure or make commitments
to insure under any section or title of this
Act any mortgage—

‘(1) given to refinance an existing mort-
gage insured under this Act, except that the
principal amount of any such refinancing
mortgage shall not exceed the original prin-
cipal amount or the unexpired term of such
existing mortgage and shall bear interest at
such rate as may be agreed upon by the
mortgagor and the mortgagee, except that—

““(A) the principal amount of any such refi-
nancing mortgage may equal the out-
standing balance of an existing mortgage in-
sured pursuant to section 245, if the amount
of the monthly payment due under the refi-
nancing mortgage is less than that due under
the existing mortgage for the month in
which the refinancing mortgage is executed;

‘(B) a mortgagee may not require a min-
imum principal amount to be outstanding on
the loan secured by the existing mortgage;

‘(C) in any case involving the refinancing
of a loan in which the Secretary determines
that the insurance of a mortgage for an addi-
tional term will inure to the benefits of the
applicable insurance fund, taking into con-
sideration the outstanding insurance liabil-
ity under the existing insured mortgage,
such refinancing mortgage may have a term
not more than twelve years in excess of the
unexpired term of such existing insured
mortgage; and

‘(D) any multifamily mortgage that is re-
financed under this paragraph shall be docu-
mented through amendments to the existing
insurance contract and shall not be struc-
tured through the provisions of a new insur-
ance contract; or

‘(2) executed in connection with the sale
by the Government of any housing acquired
pursuant to section 1013 of the Demonstra-
tion Cities and Metropolitan Development
Act of 1966.”"; and

(ii) in subsection (d)(5), by striking ‘A
loan’” and all that follows through ‘‘and
loans’ and inserting ‘‘Loans’.

(0) TRANSITION RULES.—

(1) EFFECT ON CONTRACTS.—The repeal of
program authorities under this section shall
not affect any legally binding obligation en-
tered into before the effective date of this
Act.

(2) SAVINGS PROVISIONS.—

(A) IN GENERAL.—Except as otherwise pro-
vided in this Act, any funds or obligation au-
thorized by, activity conducted under, or
mortgage or loan insured under, a provision
of law repealed by this section shall continue
to be governed by the provision as in exist-
ence immediately before the effective date of
this Act.

Na-
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(B) INSURANCE.—The insurance authorities
repealed by subsection (n)(1) and the provi-
sions of the National Housing Act applicable
to a mortgage or loan insured under any of
such authorities, as such authorities and
provisions existed immediately before re-
peal, shall continue to apply to a mortgage
or loan insured under any of such authorities
prior to repeal, and a mortgage or loan for
which, prior to the date of repeal, the Sec-
retary has issued a firm commitment for in-
surance under any of such authorities or a
Direct Endorsement underwriter has ap-
proved, in a form acceptable to the Sec-
retary, a mortgage or loan for insurance
under such authorities.

SEC. 103. HUD CONSOLIDATION TASK FORCE.

(a) IN GENERAL.—There is established a
task force to be known as the “HUD Consoli-
dation Task Force’’, which shall—

(1) consist of the Comptroller General of
the United States, the Secretary, and the In-
spector General of the Department; and

(2) conduct an analysis of legislative and
regulatory options to reduce the number of
programs carried out by the Department
through consolidation, elimination, and
transfer to other departments and agencies
of the Federal government and to State and
local governments.

(b) REPORT.—Not later than 6 months after
the effective date of this Act, the HUD Con-
solidation Task Force shall submit to the
Committees a report, which shall include the
results of the analysis under subsection
(a)(2).

TITLE II—COMMUNITY EMPOWERMENT
SEC. 201. REAUTHORIZATION OF COMMUNITY DE-

VELOPMENT BLOCK GRANTS AND
PROHIBITION OF SET-ASIDES.

(a) REAUTHORIZATION.—The last sentence of
section 103 of the Housing and Community
Development Act of 1974 (42 U.S.C. 5303) is
amended to read as follows: ‘“‘For purposes of
assistance under section 106, there is author-
ized to be appropriated $4,850,000,000 for fiscal
year 2001 and such sums as may be necessary
for each of fiscal years 2002 through 2005.”".

(b) PROHIBITION OF SET-ASIDES.—Section
103 of the Housing and Community Develop-
ment Act of 1974 (42 U.S.C. 5303) is amended—

(1) by inserting ‘‘(a) IN GENERAL.—’ after
“SEC. 103.”’; and

(2) by adding at the end the following:

‘“(b) PROHIBITION OF SET-ASIDES.—Except
as provided in paragraphs (1) and (2) of sec-
tion 106(a) and in section 107, amounts appro-
priated pursuant to subsection (a) of this
section or otherwise to carry out this title
(other than section 108) shall be used only for
formula-based grants allocated pursuant to
section 106 and may not be otherwise used
unless the provision of law providing for
such other use specifically refers to this sub-
section and specifically states that such pro-
vision modifies or supersedes the provisions
of this subsection.

‘“(c) POINT OF ORDER.—Notwithstanding
any other provision of law, it shall not be in
order in the Senate to consider any measure
or amendment that provides for a set-aside
prohibited under subsection (b). The point of
order provided by this subsection may only
be waived or suspended by a vote of three-
fifths of the members of the Senate duly cho-
sen and sworn.”’.

SEC. 202. COMMUNITY NOTIFICATION
OUTS.

Section 8(c)(8)(A) of the Housing Act of
1937 (42 U.S.C. 1437f(c)(8)(A)) is amended by
adding at the end the following: ‘“Upon re-
ceipt of a written notice under this subpara-
graph, the Secretary shall forward a copy of
the notice to the top elected official for the
unit of local government in which the prop-
erty is located.”.

SEC. 203. URBAN HOMESTEAD REQUIREMENT.

(a) DISPOSITION OF UNOCCUPIED AND SUB-

STANDARD PUBLIC HOUSING.—

OF OPT-
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(1) PUBLICATION IN FEDERAL REGISTER.—

(A) IN GENERAL.—Subject to subparagraph
(B), beginning 6 months after the effective
date of this Act, and every 6 months there-
after, the Secretary shall publish in the Fed-
eral Register a list of each unoccupied multi-
family housing project, substandard multi-
family housing project, and other residential
property that is owned by the Secretary.

(B) EXCEPTION FOR CERTAIN PROJECTS AND
PROPERTIES.—

(i) PROJECTS.—A project described in sub-
paragraph (A) shall not be included in a list
published under subparagraph (A) if less than
6 months have elapsed since the later of—

(I) the date on which the project was ac-
quired by the Secretary; or

(II) the date on which the project was de-
termined to be unoccupied or substandard.

(ii) PROPERTIES.—A property described in
subparagraph (A) shall not be included in a
list published under subparagraph (A) if less
than 6 months have elapsed since the date on
which the property was acquired by the Sec-
retary.

(b) TRANSFER OF UNOCCUPIED AND SUB-
STANDARD HUD-HELD HOUSING TO LOCAL GOV-
ERNMENTS AND COMMUNITY DEVELOPMENT
CORPORATIONS.—Section 204 of the Depart-
ments of Veterans Affairs and Housing and
Urban Development, and Independent Agen-
cies Appropriations Act, 1997 (12 U.S.C. 17156z—
11a) is amended—

(1) by striking *“FLEXIBLE AUTHORITY.—"’
and inserting the following: ‘‘(a) FLEXIBLE
AUTHORITY FOR DISPOSITION OF MULTIFAMILY
PROJECTS.—’; and

(2) by adding at the end the following:

“(b) TRANSFER OF UNOCCUPIED AND SUB-
STANDARD HOUSING TO LOCAL GOVERNMENTS
AND COMMUNITY DEVELOPMENT CORPORA-
TIONS.—

‘(1) DEFINITIONS.—In this subsection:

“(A) COMMUNITY DEVELOPMENT CORPORA-
TION.—The term ‘community development
corporation’ means a nonprofit organization
whose primary purpose is to promote com-
munity development by providing housing
opportunities for low-income families.

‘“(B) COST RECOVERY BASIS.—The term ‘cost
recovery basis’ means, with respect to any
sale of a residential property by the Sec-
retary, that the purchase price paid by the
purchaser is equal to or greater than or
equal to the costs incurred by the Secretary
in connection with such property during the
period beginning on the date on which the
Secretary acquires title to the property and
ending on the date on which the sale is con-
summated.

“(C) MULTIFAMILY HOUSING PROJECT.—The
term ‘multifamily housing project’ has the
meaning given the term in section 203 of the
Housing and Community Development
Amendments of 1978.

‘(D) QUALIFIED HUD PROPERTY.—The term
‘qualified HUD property’ means any property
that is owned by the Secretary and is—

‘(i) an unoccupied multifamily housing
project;

‘“(ii) a substandard multifamily housing
project; or

‘“(iii) an unoccupied single family property
that—

‘“(I) has been determined by the Secretary
not to be an eligible property under section
204(h) of the National Housing Act (12 U.S.C.
1710(h)); or

‘“(IT) is an eligible property under such sec-
tion 204(h), but—

‘‘(aa) is not subject to a specific sale agree-
ment under such section; and

‘“(bb) has been determined by the Sec-
retary to be inappropriate for continued in-
clusion in the program under such section
204(h) pursuant to paragraph (10) of such sec-
tion.
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‘“(E) RESIDENTIAL PROPERTY.—The term
‘residential property’ means a property that
is a multifamily housing project or a single
family property.

‘“(F) SECRETARY.—The term ‘Secretary’
means the Secretary of Housing and Urban
Development.

‘“(G) SEVERE PHYSICAL PROBLEMS.—The
term ‘severe physical problems’ means, with
respect to a dwelling unit, that the unit—

‘(i) lacks hot or cold piped water, a flush
toilet, or both a bathtub and a shower in the
unit, for the exclusive use of that unit;

‘(i) on not less than 3 separate occasions
during the preceding winter months, was un-
comfortably cold for a period of more than 6
consecutive hours due to a malfunction of
the heating system for the unit;

‘“(iii) has no functioning electrical service,
exposed wiring, any room in which there is
not a functioning electrical outlet, or has ex-
perienced 3 or more blown fuses or tripped
circuit breakers during the preceding 90-day
period;

‘“(iv) is accessible through a public hallway
in which there are no working light fixtures,
loose or missing steps or railings, and no ele-
vator; or

‘“‘(v) has severe maintenance problems, in-
cluding water leaks involving the roof, win-
dows, doors, basement, or pipes or plumbing
fixtures, holes or open cracks in walls or
ceilings, severe paint peeling or broken plas-
ter, and signs of rodent infestation.

‘“(H) SINGLE FAMILY PROPERTY.—The term
‘single family property’ means a 1- to 4-fam-
ily residence.

“(D SUBSTANDARD.—The term ‘sub-
standard’ means, with respect to a multi-
family housing project, that 25 percent or
more of the dwelling units in the project
have severe physical problems.

“(J) UNIT OF GENERAL LOCAL GOVERN-
MENT.—The term ‘unit of general local gov-
ernment’ has the meaning given that term in
section 102(a) of the Housing and Community
Development Act of 1974.

‘(K) UNoOCCUPIED.—The term ‘unoccupied’
means, with respect to a residential prop-
erty, that the unit of general local govern-
ment having jurisdiction over the area in
which the project is located has certified in
writing that the property is not inhabited.

“2) TRANSFER AUTHORITY.—Notwith-
standing the authority under subsection (a)
and the last sentence of section 204(g) of the
National Housing Act (12 U.S.C. 1710(g)), the
Secretary of Housing and Urban Develop-
ment shall transfer ownership of any quali-
fied HUD property included in the most re-
cent list published by the Secretary under
subsection (a) to a unit of general local gov-
ernment having jurisdiction for the area in
which the property is located or to a commu-
nity development corporation which oper-
ates within such a unit of general local gov-
ernment in accordance with this subsection,
but only to the extent that units of general
local government and community develop-
ment corporations submit a written request
for the transfer.

““(3) TIMING.—The Secretary shall establish
procedures that provide for—

‘“(A) time deadlines for transfers under this
subsection;

‘(B) notification to units of general local
government and community development
corporations of qualified HUD properties in
their jurisdictions;

‘(C) such units and corporations to express
interest in the transfer under this subsection
of such properties;

‘(D) a right of first refusal for transfer of
qualified HUD properties to such units and
corporations, under which the Secretary
shall accept an offer to purchase such a prop-
erty made by such unit or corporation dur-
ing a period established by the Secretary,
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but in the case of an offer made by a commu-
nity development corporation only if the
offer provides for purchase on a cost recov-
ery basis; and

“(BE) a written explanation, to any unit of
general local government or community de-
velopment corporation making an offer to
purchase a qualified HUD property under
this subsection that is not accepted, of the
reason that such offer was not acceptable.

‘“(4) OTHER DISPOSITION.—With respect to
any qualified HUD property, if the Secretary
does not receive an acceptable offer to pur-
chase the property pursuant to the procedure
established under paragraph (3), the Sec-
retary shall dispose of the property to the
unit of general local government in which
property is located or to community devel-
opment corporations located in such unit of
general local government on a negotiated,
competitive bid, or other basis, on such
terms as the Secretary deems appropriate.

‘“(6) SATISFACTION OF INDEBTEDNESS.—Be-
fore transferring ownership of any qualified
HUD property pursuant to this subsection,
the Secretary shall satisfy any indebtedness
incurred in connection with the property to
be transferred, by canceling the indebted-
ness.

‘(6) DETERMINATION OF STATUS OF PROP-
ERTIES.—To ensure compliance with the re-
quirements of this subsection, the Secretary
shall take the following actions:

‘“(A) UPON ENACTMENT.—Not later than 60
days after the effective date of the Local
Housing Opportunities Act, the Secretary
shall assess each residential property owned
by the Secretary to determine whether the
property is a qualified HUD property.

‘““(B) UPON ACQUISITION.—Upon acquiring
any residential property, the Secretary shall
promptly determine whether the property is
a qualified HUD property.

‘(C) UPDATES.—The Secretary shall peri-
odically reassess the residential properties
owned by the Secretary to determine wheth-
er any such properties have become qualified
HUD properties.

“(7) TENANT LEASES.—This subsection shall
not affect the terms or the enforceability of
any contract or lease entered into with re-
spect to any residential property before the
date that such property becomes a qualified
HUD property.

‘“(8) USE OF PROPERTY.—Property trans-
ferred under this subsection shall be used
only for appropriate neighborhood revitaliza-
tion efforts, including homeownership, rent-
al units, commercial space, and parks, con-
sistent with local zoning regulations, local
building codes, and subdivision regulations
and restrictions of record.

“(9) INAPPLICABILITY TO PROPERTIES MADE
AVAILABLE FOR HOMELESS.—Notwithstanding
any other provision of this subsection, this
subsection shall not apply to any property
that the Secretary determines is to be made
available for use by the homeless pursuant
to subpart E of part 291 of title 24, Code of
Federal Regulations (as in effect on January
1, 2000), during the period that the properties
are so available.

¢“(10) PROTECTION OF EXISTING CONTRACTS.—
This subsection may not be construed to
alter, affect, or annul any legally binding ob-
ligations entered into with respect to a
qualified HUD property before the property
becomes a qualified HUD property.”’.

(c) PROCEDURES.—Not later than 6 months
after the date of enactment of this Act, the
Secretary shall establish, by rule, regula-
tion, or order, such procedures as may be
necessary to carry out this section and the
amendments made by this section.

SEC. 204. AUTHORIZATION OF MOVING TO WORK
PROGRAM.

Section 204 of the Departments of Veterans

Affairs and Housing and Urban Development,
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and Independent Agencies Appropriations
Act, 1996 (as contained in section 101(e) of
the Omnibus Consolidated Rescissions and
Appropriations Act of 1996) (42 U.S.C. 1437f
note) is amended—

(1) in the section heading, by striking
‘““DEMONSTRATION”’ and inserting ‘‘PROGRAM’’;

(2) in subsection (a), by striking ‘‘this dem-
onstration’ and inserting ‘‘this section’’;

(3) in subsection (b)—

(A) in the first sentence—

(i) by striking ‘‘demonstration’’; and

(ii) by striking ‘“‘up to 30’’;

(B) in the third sentence, by striking
“Under the demonstration, notwith-
standing’ and inserting ‘‘Notwithstanding’’;
and

(C) by striking the second sentence;

(4) in subsection (¢)—

(A) in the matter preceding paragraph (1),
by striking ‘‘demonstration’” and inserting
‘‘program under this section’’;

(B) in paragraph (3)—

(i) in subparagraph (A), by striking ‘‘dem-
onstration’’;

(ii) in subparagraph (B), by striking ‘‘dem-
onstration” and inserting ‘‘section’’; and

(iii) in subparagraph (E), by striking ‘‘dem-
onstration program’ and inserting ‘‘program
under this section’; and

(C) in paragraph (4), by striking ‘‘dem-
onstration” and inserting ‘‘program under
this section’’;

(5) by striking subsection (d) and inserting
the following:

“(d) APPROVAL OF APPLICATIONS.—Not later
than 60 days after receiving an application
submitted in accordance with subsection (c),
the Secretary shall approve the application,
unless the Secretary makes a written deter-
mination that the applicant has a most re-
cent score under the public housing manage-
ment assessment program under section
6(j)(2) of the United States Housing Act of
1937 (or any successor assessment program
for public housing agencies), that is among
the lowest 20 percent of the scores of all pub-
lic housing agencies.”’;

(6) in subsection (e)—

(A) in paragraph (1), by striking ‘‘this dem-
onstration” and inserting ‘‘the program
under this section’; and

(B) in paragraph (2), by striking ‘‘dem-
onstration” and inserting ‘‘program under
this section”’;

(7) in subsection (f), by striking ‘‘dem-
onstration under this part” and inserting
‘“‘program under this section”’;

(8) in subsection (g)—

(A) in paragraph (1), by striking ‘‘this dem-
onstration” and inserting ‘‘the program
under this section’’; and

(B) in paragraph (2), by striking ‘‘dem-
onstration” and inserting ‘‘program under
this section’’;

(9) in subsection (h), by striking ‘‘dem-
onstration” each place it appears and insert-
ing ‘‘program under this section’’;

(10) in subsection (i), by striking ‘‘dem-
onstration” and inserting ‘‘program under
this section’’; and

(11) in subsection (j), by striking ‘‘dem-
onstration’ and inserting ‘‘program’’.

TITLE III—HOMELESS ASSISTANCE
REFORM
SEC. 301. CONSOLIDATION OF HUD HOMELESS
ASSISTANCE FUNDS.

The purposes of this title are to facilitate
the effective and efficient management of
the homeless assistance programs of the De-
partment by—

(1) reducing and preventing homelessness
by supporting the creation and maintenance
of community-based, comprehensive systems
dedicated to returning families and individ-
uals to self-sufficiency;

(2) reorganizing the homeless housing as-
sistance authorities under the Stewart B.

S7873

McKinney Homeless Assistance Act into a
McKinney Homeless Assistance Performance
Fund;

(3) assisting States and local governments,
in partnership with private nonprofit service
providers, to use homeless funding more effi-
ciently and effectively;

(4) simplifying and making more flexible
the provision of Federal homeless assistance;

(5) maximizing the ability of a community
to implement a coordinated, comprehensive
system for providing assistance to homeless
families and individuals;

(6) making more efficient and equitable the
manner in which homeless assistance is dis-
tributed;

(7) reducing the Federal role in local deci-
sionmaking for homeless assistance pro-
grams;

(8) reducing the costs to governmental ju-
risdictions and private nonprofit organiza-
tions in applying for and using assistance;
and

(9) advancing the goal of meeting the needs
of the homeless population through main-
stream programs and establishing con-
tinuum of care systems necessary to achieve
that goal.

SEC. 302. ESTABLISHMENT OF THE McKINNEY
HOMELESS ASSISTANCE PERFORM-
ANCE FUND.

Title IV of the Stewart B. McKinney
Homeless Assistance Act (42 U.S.C. 11361 et
seq.) is amended to read as follows:

“TITLE IV—McKINNEY HOMELESS
ASSISTANCE PERFORMANCE FUND
“SEC. 401. DEFINITIONS.

“In this title:

‘(1) ALLOCATION UNIT OF GENERAL LOCAL
GOVERNMENT.—

‘““(A) IN GENERAL.—The term ‘allocation
unit of general local government’ means a
metropolitan city or an urban county.

‘“(B) CONSORTIA.—The term ‘allocation unit
of general local government’ may include a
consortium of geographically contiguous
metropolitan cities and urban counties, if
the Secretary determines that the consor-
tium—

‘(i) has sufficient authority and adminis-
trative capability to carry out the purposes
of this title on behalf of its member jurisdic-
tions; and

‘(i) will, according to a written certifi-
cation by the State (or States, if the consor-
tium includes jurisdictions in more than 1
State), direct its activities to the implemen-
tation of a continuum of care system within
the State or States.

‘“(2) APPLICANT.—The term ‘applicant’
means a grantee submitting an application
under section 403.

‘“(3) CONSOLIDATED PLAN.—The term ‘con-
solidated plan’ means the single comprehen-
sive plan that the Secretary prescribes for
submission by jurisdictions (which shall be
coordinated and consistent with any 5-year
comprehensive plan of the public housing
agency required under section 14(e) of the
United States Housing Act of 1937) that con-
solidates and fulfills the requirements of—

‘““(A) the comprehensive housing afford-
ability strategy under title I of the Cran-
ston-Gonzalez National Affordable Housing
Act;

‘(B) the community development plan
under section 104 of the Housing and Commu-
nity Development Act of 1974; and

‘(C) the submission requirements for for-
mula funding under—

‘(i) the Community Development Block
Grant program (authorized by title I of the
Housing and Community Development Act of
1974);

‘(ii) the HOME program (authorized by
title II of the Cranston-Gonzalez National
Affordable Housing Act);
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‘‘(iii) the McKinney Homeless Assistance
Performance Fund (authorized under this
title); and

‘‘(iv) the AIDS Housing Opportunity Act
(authorized by subtitle D of title VIII of the
Cranston-Gonzalez National Affordable
Housing Act).

¢‘(4) CONTINUUM OF CARE SYSTEM.—The term
‘continuum of care system’ means a system
developed by a State or local homeless as-
sistance board that includes—

“(A) a system of outreach and assessment,
including drop-in centers, 24-hour hotlines,
counselors, and other activities designed to
engage homeless individuals and families,
bring them into the continuum of care sys-
tem, and determine their individual housing
and service needs;

‘(B) emergency shelters with essential
services to ensure that homeless individuals
and families receive shelter;

‘(C) transitional housing with appropriate
supportive services to help ensure that
homeless individuals and families are pre-
pared to make the transition to increased re-
sponsibility and permanent housing;

‘(D) permanent housing, or permanent
supportive housing, to help meet the long-
term housing needs of homeless individuals
and families;

‘““(E) coordination between assistance pro-
vided under this title and assistance pro-
vided under other Federal, State, and local
programs that may be used to assist home-
less individuals and families, including both
targeted homeless assistance programs and
other programs administered by the Depart-
ments of Veterans Affairs, Labor, Health and
Human Services, and Education; and

“(F) a system of referrals for subpopula-
tions of the homeless (such as homeless vet-
erans, families with children, battered
spouses, persons with mental illness, persons
who have chronic problems with alcohol,
drugs, or both, persons with other chronic
health problems, and persons who have ac-
quired immunodeficiency syndrome and re-
lated diseases) to the appropriate agencies,
programs, or services (including health care,
job training, and income support) necessary
to meet their needs.

*“(5) GRANTEE.—The term ‘grantee’ means—

‘““(A) an allocation unit of general local
government or insular area that administers
a grant under section 408(b)(1); or

‘(B) an allocation unit of general local
government or insular area that designates a
public agency or a private nonprofit organi-
zation (or a combination of such organiza-
tions) to administer grant amounts under
section 408(b)(2).

‘(6) HOMELESS INDIVIDUAL.—The term
‘homeless individual’ has the same meaning
as in section 103 of this Act.

“(7) INSULAR AREA.—The term ‘insular
area’ means the Virgin Islands, Guam, Amer-
ican Samoa, and the Northern Mariana Is-
lands.

‘(8) LOW-DEMAND SERVICES AND REFER-
RALS.—The term ‘low-demand services and
referrals’ means the provision of health care,
mental health, substance abuse, and other
supportive services and referrals for services
in a noncoercive manner, which may include
medication management, education, coun-
seling, job training, and assistance in obtain-
ing entitlement benefits and in obtaining
other supportive services, including mental
health and substance abuse treatment.

‘“(9) METROPOLITAN CITY.—The term ‘met-
ropolitan city’ has the same meaning as in
section 102(a) of the Housing and Community
Development Act of 1974.

¢“(10) PERSON WITH DISABILITIES.—The term
‘person with disabilities’ means a person
who—

““(A) has a disability as defined in section
223 of the Social Security Act;
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‘“(B) is determined to have, as determined
by the Secretary, a physical, mental, or emo-
tional impairment which—

‘“(1) is expected to be of long-continued and
indefinite duration;

‘“(ii) substantially impedes his or her abil-
ity to live independently; and

‘“(iii) is of such a nature that such ability
could be improved by more suitable housing
conditions;

‘“(C) has a developmental disability, as de-
fined in section 102 of the Developmental
Disabilities Assistance and Bill of Rights
Act; or

‘(D) has the disease of acquired immuno-
deficiency syndrome or any conditions aris-
ing from the etiologic agent for acquired im-
munodeficiency syndrome, except that this
subparagraph shall not be construed to limit
eligibility under subparagraphs (A) through
(C) or the provisions referred to in subpara-
graphs (A) through (C).

“(11) PRIVATE NONPROFIT ORGANIZATION.—
The term ‘private nonprofit organization’
means a private organization—

‘““(A) no part of the net earnings of which
inures to benefits of any member, founder,
contributor, or individual;

‘“(B) that has a voluntary board;

‘“(C) that has an accounting system, or has
designated a fiscal agent in accordance with
requirements established by the Secretary;
and

‘(D) that practices nondiscrimination in
the provision of assistance.

‘“(12) PROJECT SPONSOR.—The term ‘project
sponsor’ means an entity that—

‘“(A) provides housing or assistance for
homeless individuals or families by carrying
out activities under this title; and

‘“(B) meets such minimum standards as the
Secretary considers appropriate.

‘“(13) RECIPIENT.—The term ‘recipient’
means a grantee (other than a State when it
is distributing grant amounts to State re-
cipients) and a State recipient.

‘“(14) SECRETARY.—The term ‘Secretary’
means the Secretary of Housing and Urban
Development.

‘(16) STATE.—The term ‘State’ means each
of the several States and the Commonwealth
of Puerto Rico. The term includes an agency
or instrumentality of a State that is estab-
lished pursuant to legislation and designated
by the chief executive officer to act on be-
half of the jurisdiction with regard to provi-
sions of this title.

‘“(16) STATE RECIPIENT.—The term ‘State
recipient’ means the following entities re-
ceiving amounts from the State under sec-
tion 408(c)(2)(B):

‘“(A) A unit of general local government
within the State.

‘(B) In the case of an area of the State
with significant homeless needs, if no State
recipient is identified, 1 or more private non-
profit organizations serving that area.

“(17) UNIT OF GENERAL LOCAL GOVERN-
MENT.—The term ‘unit of general local gov-
ernment’ means—

‘“(A) a city, town, township, county, par-
ish, village, or other general purpose polit-
ical subdivision of a State;

‘“(B) the District of Columbia; and

‘“(C) any agency or instrumentality thereof
that is established pursuant to legislation
and designated by the chief executive officer
to act on behalf of the jurisdiction with re-
gard to provisions of this title.

‘(18) URBAN COUNTY.—The term ‘urban
county’ has the same meaning as in section
102(a) of the Housing and Community Devel-
opment Act of 1974.

“(19) VERY LOW-INCOME FAMILIES.—The
term ‘very low-income families’ has the
same meaning as in section 104 of the Cran-
ston-Gonzalez National Affordable Housing
Act.
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“SEC. 402. AUTHORIZATIONS.

‘“(a) IN GENERAL.—The Secretary may
make grants to carry out activities to assist
homeless individuals and families in support
of continuum of care systems in accordance
with this title.

‘“(b) FUNDING AMOUNTS.—There are author-
ized to be appropriated to carry out this
title, to remain available until expended—

(1) $1,050,000,000 for fiscal year 2001;

““(2) $1,070,000,000 for fiscal year 2002; and

£(3) $1,090,000,000 for fiscal year 2003.

“SEC. 403. APPLICATION.

‘“(a) IN GENERAL.—Each applicant shall
submit the application required under this
section in such form and in accordance with
such procedures as the Secretary shall pre-
scribe. If the applicant is a State or unit of
general local government, the application
shall be submitted as part of the homeless
assistance component of the consolidated
plan.

““(b) CONTINUUM OF CARE SUBMISSION.—

‘(1) IN GENERAL.—The allocation unit of
general local government, insular area, or
State shall prepare, and submit those por-
tions of the application related to the devel-
opment and implementation of the con-
tinuum of care system, as described in para-
graph (2) or (3), as applicable.

‘“(2) SUBMISSION BY ALLOCATION UNIT OF
GENERAL LOCAL GOVERNMENT OR INSULAR
AREA.—The allocation unit of general local
government or insular area shall develop and
submit to the Secretary—

“(A) a continuum of care system con-
sistent with that defined wunder section
401(4), which shall be designed to incorporate
any strengths and fill any gaps in the cur-
rent homeless assistance activities of the ju-
risdiction, and shall include a description of
efforts to address the problems faced by each
of the different subpopulations of homeless
individuals;

‘“(B) a multiyear strategy for imple-
menting the continuum of care system, in-
cluding appropriate timetables and budget
estimates for accomplishing each element of
the strategy;

‘(C) a 1-year plan, identifying all activities
to be carried out with assistance under this
title and with assistance from other HUD re-
sources allocated in accordance with the
consolidated plan, and describing the manner
in which these activities will further the
strategy; and

‘(D) any specific performance measures
and benchmarks for use in assessing the per-
formance of the grantee under this title that
are in addition to national performance
measures and benchmarks established by the
Secretary.

“(3) SUBMISSION BY STATE.—The State shall
develop and submit to the Secretary—

“(A) a continuum of care system con-
sistent with that defined wunder section
401(4), which shall be designed to incorporate
any strengths and fill any gaps in the cur-
rent homeless assistance activities of the ju-
risdiction, and shall include a description of
efforts to address the problems faced by each
of the different subpopulations of homeless
individuals;

‘“(B) a multiyear strategy for imple-
menting the continuum of care systems in
areas of the State outside allocation units of
general local government, including the ac-
tions the State will take to achieve the goals
set out in the strategy;

‘(C) a 1-year plan identifying—

‘(i) in the case of a State carrying out its
own activities under section 408(c)(2)(A), the
activities to be carried out with assistance
under this title and describing the manner in
which these activities will further the strat-
egy; and
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“(ii) in the case of a State distributing
grant amounts to State recipients under sec-
tion 408(c)(2)(B), the criteria that the State
will use in distributing amounts awarded
under this title, the method of distribution,
and the relationship of the method of dis-
tribution to the homeless assistance strat-
egy; and

‘(D) any specific performance measures
and benchmarks for use in assessing the per-
formance of the grantee under this title that
are in addition to national performance
measures and benchmarks established by the
Secretary.

‘‘(c) SUBMISSION REQUIREMENTS FOR APPLI-
CANTS OTHER THAN STATES.—Each applica-
tion from an applicant other than a State
shall include, at a minimum—

‘(1) the continuum of care submission de-
scribed in subsection (b)(2);

‘(2) a determination on whether the assist-
ance under this title will be administered by
the jurisdiction, a public agency or private
nonprofit organization, or the State, as ap-
propriate under subsections (b) and (c¢) of sec-
tion 408;

‘“(8) certifications or other such forms of
proof of commitments of financial and other
resources sufficient to comply with the
match requirements under section 405(a)(1);

‘“(4) a certification that the applicant is
following a current approved consolidated
plan;

() a certification that the grant will be
conducted and administered in conformity
with title VI of the Civil Rights Act of 1964,
section 504 of the Rehabilitation Act of 1973,
and the Fair Housing Act, and the grantee
will affirmatively further fair housing; and

¢“(6) a certification that the applicant will
comply with the requirements of this title
and other applicable laws.

) SUBMISSION  REQUIREMENTS  FOR
STATES.—Each application from a State
shall include—

(1) the continuum of care submission de-
scribed in subsection (b)(3);

‘(2) certifications or other such forms of
proof of commitments of financial and other
resources sufficient to comply with the
match requirements under section 405(a)(1);

“(3) a certification that the applicant is
following a current approved consolidated
plan;

‘“(4) a certification that the grant will be
conducted and administered in conformity
with title VI of the Civil Rights Act of 1964,
section 504 of the Rehabilitation Act of 1973,
and the Fair Housing Act, and the grantee
will affirmatively further fair housing; and

‘() a certification that the State and
State recipients will comply with the re-
quirements of this title and other applicable
laws.

‘‘(e) APPLICATION APPROVAL.—The applica-
tion shall be approved by the Secretary un-
less the Secretary determines that the appli-
cation is substantially incomplete.

“SEC. 404. ELIGIBLE PROJECTS AND ACTIVITIES;
CONTINUUM OF CARE APPROVAL.

‘“(a) ELIGIBLE PROJECTS.—Grants under
this title may be used to carry out activities
described in subsection (b) in support of the
following types of projects:

‘(1) EMERGENCY ASSISTANCE.—Assistance
designed to prevent homelessness or to meet
the emergency needs of homeless individuals
and families, including 1 or more of the fol-
lowing:

‘““(A) PREVENTION.—Efforts to prevent
homelessness of a very low-income indi-
vidual or family that has received an evic-
tion notice, notice of mortgage foreclosure,
or notice of termination of utilities, if—

‘(i) the individual or family cannot make
the required payments due to a sudden re-
duction in income or other financial emer-
gency; and
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‘(i) the assistance is necessary to avoid
imminent eviction, foreclosure, or termi-
nation of services.

“(B) OUTREACH AND ASSESSMENT.—Efforts
designed to inform individuals and families
about the availability of services, to bring
them into the continuum of care system, and
to determine which services or housing are
appropriate to the needs of the individual or
family.

‘(C) EMERGENCY SHELTER.—The provision
of short-term emergency shelter with essen-
tial supportive services for homeless individ-
uals and families.

‘‘(2) SAFE HAVEN HOUSING.—A structure or a
clearly identifiable portion of a structure
that—

‘“(A) provides housing and low-demand
services and referrals for homeless individ-
uals with serious mental illness—

‘“(i) who are currently residing primarily
in places not designed for, or ordinarily used
as, a regular sleeping accommodation for
human beings; and

‘“(ii) who have been unwilling or unable to
participate in mental health or substance
abuse treatment programs or to receive
other supportive services; except that a per-
son whose sole impairment is substance
abuse shall not be considered an eligible per-
son;

‘“(B) provides 24-hour residence for eligible
individuals who may reside for an unspec-
ified duration;

‘“(C) provides private or semiprivate ac-
commodations;

‘(D) may provide for the common use of
kitchen facilities, dining rooms, and bath-
rooms;

“(E) may provide supportive services to el-
igible persons who are not residents on a
drop-in basis;

‘(F) provides occupancy limited to not
more than 25 persons; and

‘“(G) provides housing for victims of spous-
al abuse, and their dependents.

‘“(3) TRANSITIONAL HOUSING.—Housing and
appropriate supportive services that are de-
signed to facilitate the movement of home-
less individuals to permanent housing, gen-
erally within 24 months.

‘(4) PERMANENT HOUSING AND PERMANENT
HOUSING AND SUPPORTIVE SERVICES FOR PER-
SONS WITH DISABILITIES.—Permanent housing
for homeless individuals, and permanent
housing and supportive services for homeless
persons with disabilities, the latter of which
may be designed to provide housing and serv-
ices solely for persons with disabilities, or
may provide housing for such persons in a
multifamily housing, condominium, or coop-
erative project.

¢“(6) SINGLE ROOM OCCUPANCY HOUSING.—A
unit for occupancy by 1 person, which need
not (but may) contain food preparation or
sanitary facilities, or both, and may provide
services such as mental health services, sub-
stance abuse treatment, job training, and
employment programs.

‘“(6) OTHER PROJECTS.—Such other projects
as the Secretary determines will further the
purposes of title I of the Homelessness As-
sistance and Management Reform Act of
1997.

“(b) ELIGIBLE ACTIVITIES.—Grants under
this title may be used to carry out the fol-
lowing activities in support of projects de-
scribed in subsection (a):

‘(1 HOMELESSNESS PREVENTION ACTIVI-
TIES.—Short-term mortgage, rental, and util-
ities payments and other short-term assist-
ance designed to prevent the imminent
homelessness of the individuals and families
described in subsection (a)(1)(A).

‘(2) OUTREACH AND ASSESSMENT.—Drop-in
centers, 24-hour hotlines, counselors, and
other activities designed to engage homeless
individuals and families, bring them into the
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continuum of care system, and determine
their individual housing and service needs.

¢“(3) ACQUISITION AND REHABILITATION.—The
acquisition, rehabilitation, or acquisition
and rehabilitation of real property.

‘“(4) NEW CONSTRUCTION.—The new con-
struction of a project, including the cost of
the site.

‘“(6) OPERATING CcOSTS.—The costs of oper-
ating a project, including salaries and bene-
fits, maintenance, insurance, utilities, re-
placement reserve accounts, and furnishings.

‘(6) LEASING.—Leasing of an existing
structure or structures, or units within these
structures, including the provision of long-
term rental assistance contracts.

“(T) TENANT ASSISTANCE.—The provision of
security or utility deposits, rent, or utility
payments for the first month of residence at
a new location, and relocation assistance.

‘“(8) SUPPORTIVE SERVICES.—The provision
of essential supportive services including
case management, housing counseling, job
training and placement, primary health care,
mental health services, substance abuse
treatment, child care, transportation, emer-
gency food and clothing, family violence

services, education services, moving serv-
ices, assistance in obtaining entitlement
benefits, and referral to veterans services

and referral to legal services.

“(9) ADMINISTRATION.—

‘‘(A) IN GENERAL.—Expenses incurred in—

‘(i) planning, developing, and establishing
a program under this title; and

‘“(ii) administering the program.

‘(B) LIMITATIONS.—Not more than the fol-
lowing amounts may be used for administra-
tive costs under subparagraph (A):

‘(i) 10 percent of any grant amounts pro-
vided for a recipient for a fiscal year (includ-
ing amounts used by a State to carry out its
own activities under section 408(c)(1)(A)).

‘“(ii) 5 percent of any grant amounts pro-
vided to a State for a fiscal year that the
State uses to distribute funds to a State re-
cipient under section 408(c)(1)(B).

¢“(10) CAPACITY BUILDING.—

‘‘(A) IN GENERAL.—Building the capacity of
private nonprofit organizations to partici-
pate in the continuum of care system of the
recipient.

‘(B) LIMITATIONS.—Not more than the fol-
lowing amounts may be used for capacity
building under subparagraph (A):

‘(i) 2 percent of any grant amounts pro-
vided for a recipient for a fiscal year (includ-
ing amounts used by a State to carry out its
own activities under section 408(c)(1)(A)).

‘“(ii) 2 percent of any grant amounts pro-
vided to a State for a fiscal year that the
State uses to distribute funds to a State re-
cipient under section 408(c)(1)(B).

‘‘(11) OTHER ACTIVITIES.—Other activities
as the Secretary determines will further the
purposes of title I of the Homelessness As-
sistance and Management Reform Act of
1997.

“(c) TARGETING TO SUBPOPULATIONS OF
PERSONS WITH DISABILITIES.—Notwith-
standing any other provision of law, projects
for persons with disabilities assisted under
this title may be targeted to specific sub-
populations of such persons, including per-
sons who—

‘(1) are seriously mentally ill;

‘(2) have chronic problems with drugs, al-
cohol, or both; or

“(3) have acquired immunodeficiency syn-
drome or any conditions arising from the
etiologic agency for acquired immuno-
deficiency syndrome.

“SEC. 405. MATCHING REQUIREMENT AND MAIN-
TENANCE OF EFFORT.

‘‘(a) MATCHING REQUIREMENT.—

‘(1) IN GENERAL.—Each recipient shall
make contributions totaling not less than $1
for every $3 made available for the recipient
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for any fiscal year under this title to carry
out eligible activities. At the end of each
program year, each recipient shall certify to
the Secretary that it has complied with this
section, and shall include with the certifi-
cation a description of the sources and
amounts of the matching contributions. Con-
tributions under this section may not come
from assistance provided under this title.

‘(2) CALCULATION OF AMOUNTS.—In calcu-
lating the amount of matching contributions
required under paragraph (1), a recipient
may include—

‘“(A) any funds derived from a source, other
than assistance under this title or amounts
subject to subsection (b);

‘“(B) the value of any lease on a building;
and

‘(C) any salary paid to staff or any volun-
teer labor contributed to carry out the pro-
gram.

““(b) LIMITATION ON USE OF FUNDS.—No as-
sistance received under this title may be
used to replace other funds previously used,
or designated for use, by the State, State re-
cipient (except when a State recipient is a
private nonprofit organization), allocation
unit of general local government or insular
area to assist homeless individuals and fami-
lies.

“SEC. 406. RESPONSIBILITIES OF RECIPIENTS,
PROJECT SPONSORS, AND OWNERS.

‘“(a) USE OF ASSISTANCE THROUGH PRIVATE
NONPROFIT ORGANIZATIONS.—

‘(1) IN GENERAL.—Each recipient shall en-
sure that at least 50 percent of the grant
amounts that are made available to it under
this title for any fiscal year are made avail-
able to project sponsors that are private non-
profit organizations.

‘(2) WAIVER.—The Secretary may waive or
reduce the requirement of paragraph (1), if
the recipient demonstrates to the Secretary
that the requirement interferes with the
ability of the recipient to provide assistance
under this title because of the paucity of
qualified private nonprofit organizations in
the jurisdiction of the recipient.

‘““(b) HOUSING QUALITY.—Each recipient
shall ensure that housing assisted with grant
amounts provided under this title is decent,
safe, and sanitary and complies with all ap-
plicable State and local housing codes, build-
ing codes, and licensing requirements in the
jurisdiction in which the housing is located.

‘‘(c) PREVENTION OF UNDUE BENEFIT.—The
Secretary may prescribe such terms and con-
ditions as the Secretary considers necessary
to prevent project sponsors from unduly ben-
efiting from the sale or other disposition of
projects, other than a sale or other disposi-
tion resulting in the use of the project for
the direct benefit of very low-income fami-
lies.

“(d) CONFIDENTIALITY.—Each  recipient
shall develop and implement procedures to
ensure the confidentiality of records per-
taining to any individual provided services
assisted under this title for family violence
prevention or treatment or for such medical
or other conditions as the Secretary may
prescribe, and to ensure that the address or
location of any project providing such serv-
ices will, except with written authorization
of the person or persons responsible for the
operation of such project, not be made pub-
lic.

‘“(e) EMPLOYMENT OF HOMELESS INDIVID-
UALS.—

‘(1) IN GENERAL.—To the maximum extent
practicable, the Secretary shall ensure that
recipients, through employment, volunteer
services, or otherwise, provide opportunities
for homeless individuals and families to par-
ticipate in—

““(A) constructing, renovating, maintain-
ing, and operating facilities assisted under
this title;
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“(B) providing services so assisted; and

‘(C) providing services for occupants of fa-
cilities so assisted.

¢(2) NO DISPLACEMENT OF EMPLOYED WORK-
ERS.—In carrying out paragraph (1), recipi-
ents shall not displace employed workers.

‘(f) OccuPANCY CHARGE.—Any homeless in-
dividual or family residing in a dwelling unit
assisted under this title may be required to
pay an occupancy charge in an amount de-
termined by the grantee providing the assist-
ance, which may not exceed an amount equal
to 30 percent of the adjusted income (as de-
fined in section 3(b) of the United States
Housing Act of 1937 or any other subsequent
provision of Federal law defining the term
for purposes of eligibility for, or rental
charges in, public housing) of the individual
or family. Occupancy charges paid may be
reserved, in whole or in part, to assist resi-
dents in moving to permanent housing.

“SEC. 407. ALLOCATION AND DISTRIBUTION OF
FUNDS.

‘‘(a) INSULAR AREAS.—

‘(1) ALLOCATION.—For each fiscal year, the
Secretary shall allocate assistance under
this title to insular areas, in an amount
equal to 0.20 percent of the amounts appro-
priated under the first sentence of section
402(b).

‘“(2) DISTRIBUTION.—The Secretary shall
provide for the distribution of amounts re-
served under paragraph (1) for insular areas
pursuant to specific criteria or a distribution
formula prescribed by the Secretary.

“(b) STATES AND ALLOCATION UNITS OF GEN-
ERAL LOCAL GOVERNMENT.—

‘(1) IN GENERAL.—For each fiscal year, of
the amounts appropriated under the first
sentence of section 402(b) that remain after
amounts are reserved for insular areas under
subsection (a), the Secretary shall allocate
assistance according to the formula de-
scribed in paragraph (2).

“(2) FORMULA.—

‘“(A) ALLOCATION.—The Secretary shall al-
locate amounts for allocation units of gen-
eral local government and States, in a man-
ner that ensures that the percentage of the
total amount available under this title for
any fiscal year for any allocation unit of
general local government or State is equal to
the percentage of the total amount available
for section 106 of the Housing and Commu-
nity Development Act of 1974 for the same
fiscal year that is allocated for the alloca-
tion unit of general local government or
State.

“(B) MINIMUM ALLOCATION.—

‘(1) GRADUATED MINIMUM GRANT ALLOCA-
TIONS.—A State, metropolitan city, or urban
county shall receive no less funding in the
first fiscal year after the effective date of
this Act than 90 percent of the average of the
amounts awarded annually to that jurisdic-
tion for homeless assistance programs ad-
ministered by the Secretary under this title
during fiscal years 1996 through 1999, not less
than 85 percent in the second full fiscal year
after the effective date of this Act, not less
than 80 percent in the third and fourth fiscal
years after the effective date of this Act, and
not less than 75 percent in the fifth full fiscal
year after the effective date of this Act, but
only if the amount appropriated in each such
fiscal year exceeds $1,000,000,000. If that
amount does not exceed $1,000,000,000 in any
fiscal year referred to in the first sentence of
this paragraph, the jurisdiction may receive
its proportionate share of the amount appro-
priated which may be less than the amount
in such sentence for such fiscal year.

‘“(ii) REDUCTION.—In any fiscal year, the
Secretary may provide a grant under this
subsection for a State, metropolitan city, or
urban county, in an amount less than the
amount allocated under those paragraphs, if
the Secretary determines that the jurisdic-
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tion has failed to comply with requirements
of this title, or that such action is otherwise
appropriate.

‘(C) STUDY; SUBMISSION OF INFORMATION TO
CONGRESS RELATED TO ALTERNATIVE METHODS
OF ALLOCATION.—Not later than 1 year after
the effective date of the Local Housing Op-
portunities Act, the Secretary shall—

‘(i) submit to Congress—

“(I) the best available methodology for de-
termining a formula relative to the geo-
graphic allocation of funds under this sub-
title among entitlement communities and
nonentitlement areas based on the incidence
of homelessness and factors that lead to
homelessness;

‘“(IT) proposed alternatives to the formula
submitted pursuant to subclause (I) for allo-
cating funds under this section, including an
evaluation and recommendation on a 75/25
percent formula and other allocations of
flexible block grant homeless assistance be-
tween metropolitan cities and urban coun-
ties and States under subparagraph (A);

“(IIT) an analysis of the deficiencies in the
current allocation formula described in sec-
tion 106(b) of the Housing and Community
Development Act of 1974;

“(IV) an analysis of the adequacy of cur-
rent indices used as proxies for measuring
homelessness; and

(V) an analysis of the bases underlying
each of the proposed allocation methods;

‘(ii) perform the duties required by this
paragraph in ongoing consultation with—

‘() the Subcommittee on Housing Oppor-
tunity and Community Development of the
Committee on Banking, Housing, and Urban
Affairs of the Senate;

“(IT) the Subcommittee on Housing and
Community Opportunity of the Committee
on Banking and Financial Services of the
House of Representatives;

‘(ITI) organizations representing States,
metropolitan cities, and urban counties;
“(IV) organizations representing

communities;

(V) organizations representing veterans;

‘“(VI) organizations representing persons
with disabilities;

‘(VII) members of the academic commu-
nity; and

‘(VIII) national homelessness advocacy
groups; and

‘‘(iii) estimate the amount of funds that
will be received annually by each entitle-
ment community and nonentitlement area
under each such alternative allocation sys-
tem and compare such amounts to the
amount of funds received by each entitle-
ment community and nonentitlement area in
prior years under this section.

“SEC. 408. ADMINISTRATION OF PROGRAM.

rural

‘‘(a) IN GENERAL.—The Secretary shall pre-
scribe such procedures and requirements as
the Secretary deems appropriate for admin-
istering grant amounts under this title.

“(b) ALLOCATION UNITS OF GENERAL LOCAL
GOVERNMENT AND INSULAR AREAS.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2), an allocation unit of general
local government or insular area shall ad-
minister grant amounts received under sub-
section (a) or (b) of section 407 for any fiscal
year.

‘(2) AGENCIES AND ORGANIZATIONS DES-
IGNATED BY JURISDICTION.—

‘“(A) DESIGNATION OF OTHER ENTITIES TO AD-
MINISTER GRANT AMOUNTS.—An allocation
unit of general local government or insular
area may elect for any fiscal year to des-
ignate a public agency or a private nonprofit
organization (or a collaboration of such or-
ganizations) to administer grant amounts re-
ceived under subsection (a) or (b) of section
407 instead of the jurisdiction.



July 27, 2000

‘“(B) PROVISION OF GRANT AMOUNTS.—The
Secretary may, at the request of a jurisdic-
tion under subparagraph (A), provide grant
amounts directly to the agency or organiza-
tion designated under that subparagraph.

“(c) STATES.—

‘(1) IN GENERAL.—The State—

““(A) may use not more than 15 percent of
the amount made available to the State
under section 407(b)(2) for a fiscal year to
carry out its own homeless assistance pro-
gram under this title; and

‘“(B) shall distribute
amounts to State recipients.

¢“(2) DISTRIBUTION OF AMOUNTS TO STATE RE-
CIPIENTS.—

““(A) IN GENERAL.—

‘(i) OPTIONS.—States distributing amounts
under paragraph (1)(B) to State recipients
that are units of general local government
shall, for each fiscal year, afford each such
recipient the options of—

““(I) administering the grant amounts on
its own behalf;

“(IT) designating (as provided by sub-
section (b)(2)) a public agency or a private
nonprofit organization (or a combination of
such organizations) to administer the grant
amounts instead of the jurisdiction; or

‘(III) entering into an agreement with the
State, in consultation with private nonprofit
organizations providing assistance to home-
less individuals and families in the jurisdic-
tion, under which the State will administer
the grant amounts instead of the jurisdic-
tion.

‘“(ii) EFFECT OF DESIGNATION.—A State re-
cipient designating an agency or organiza-
tion as provided by clause (i)(II), or entering
into an agreement with the State under
clause (i)(III), shall remain the State recipi-
ent for purposes of this title.

¢(iii) DIRECT ASSISTANCE.—The State may,
at the request of the State recipient, provide
grant amounts directly to the agency or or-
ganization designated under clause (i)(II).

“(B) APPLICATION.—

‘(i) IN GENERAL.—The State shall dis-
tribute amounts to State recipients (or to
agencies or organizations designated under
subparagraph (A)(i)(II), as appropriate) on
the basis of an application containing such
information as the State may prescribe, ex-
cept that each application shall reflect the
State application requirements in section
403(d) and evidence an intent to facilitate the
establishment of a continuum of care sys-
tem.

‘“(ii) WAIVER.—The State may waive the re-
quirements in clause (i) with respect to 1 or
more proposed activities, if the State deter-
mines that—

““(I) the activities are necessary to meet
the needs of homeless individuals and fami-
lies within the jurisdiction; and

“(II) a continuum of care system is not
necessary, due to the nature and extent of
homelessness in the jurisdiction.

‘(C) PREFERENCE.—In selecting State re-
cipients and making awards under subpara-
graph (B), the State shall give preference to
applications that demonstrate higher rel-
ative levels of homeless need and fiscal dis-
tress.

“SEC. 409. CITIZEN PARTICIPATION.

‘‘(a) IN GENERAL.—Each recipient shall en-
sure that citizens, appropriate private non-
profit organizations, and other interested
groups and entities participate fully in the
development and carrying out of the pro-
gram authorized under this title.

““(b) ALLOCATION UNITS OF GENERAL LOCAL
GOVERNMENT AND INSULAR AREAS.—The chief
executive officer of each allocation unit of
general local government or insular area
shall designate an entity, which shall assist
the jurisdiction—

the remaining
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‘(1) by developing the continuum of care
system and other submission requirements,
and by submitting the system and such other
submission requirements for its approval
under section 403(b);

‘“(2) in overseeing the activities carried out
with assistance under this title; and

‘“(3) in preparing the performance report
under section 410(b).

‘‘(c) STATE RECIPIENTS.—The chief execu-
tive officer of the State shall designate an
entity which shall assist the State—

“(1) by developing the continuum of care
system and other submission requirements,
and by submitting the system and such other
submission requirements for its approval
under section 403(b);

‘“(2) in determining the percentage of the
grant that the State should use—

‘“(A) to carry out its own homeless assist-
ance program under section 408(c)(1)(A); or

“(B) to distribute amounts to State recipi-
ents under section 408(c)(1)(B);

‘“(8) in carrying out the responsibilities of
the State, if the State enters into an agree-
ment with a State recipient to administer
the amounts of the State recipient under
section 408(c)(2)(A)(1)(IIT);

‘“(4) in overseeing the activities carried out
with assistance under this title; and

“(5) in preparing the performance report
under section 410(b).

“SEC. 410. PERFORMANCE REPORTS, REVIEWS,
AUDITS, AND GRANT ADJUSTMENTS.

‘“‘(a) NATIONAL PERFORMANCE MEASURES
AND BENCHMARKS.—The Secretary shall es-
tablish national performance measures and
benchmarks to assist the Secretary, grant-
ees, citizens, and others in assessing the use
of funds made available under this title.

“(b) GRANTEE PERFORMANCE AND EVALUA-
TION REPORT.—

‘(1) IN GENERAL.—Each grantee shall sub-
mit to the Secretary a performance and eval-
uation report concerning the use of funds
made available under this title.

“(2) TIMING AND CONTENTS.—The report
under subsection (a) shall be submitted at
such time as the Secretary shall prescribe
and contain an assessment of the perform-
ance of the grantee as measured against any
specific performance measures and bench-
marks (developed under section 403), the na-
tional performance measures and bench-
marks (as established under subsection (a)),
and such other information as the Secretary
shall prescribe. Such performance measures
and benchmarks shall include a measure of
the number of homeless individuals who
transition to self-sufficiency, and a measure
of the number of homeless individuals who
have ended a chemical dependency or drug
addiction.

€“(3) AVAILABILITY TO PUBLIC.—Before the
submission of a report under subsection (a),
the grantee shall make the report available
to citizens, public agencies, and other inter-
ested parties in the jurisdiction of the grant-
ee in sufficient time to permit them to com-
ment on the report before submission.

‘“(c) PERFORMANCE REVIEWS, AUDITS, AND
GRANT ADJUSTMENTS.—

‘(1) PERFORMANCE REVIEWS AND AUDITS.—
The Secretary shall, not less than annually,
make such reviews and audits as may be nec-
essary or appropriate to determine—

‘“(A) in the case of a grantee (other than a
grantee referred to in subparagraph (B)),
whether the grantee—

‘(i) has carried out its activities in a time-
ly manner;

‘“(ii) has made progress toward imple-
menting the continuum of care system in
conformity with its application under this
title; and

‘“(iii) has carried out its activities and cer-
tifications in accordance with the require-
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ments of this title and other applicable laws;
and

‘“(B) in the case of States distributing
grant amounts to State recipients, whether
the State—

‘(i) has distributed amounts to State re-
cipients in a timely manner and in conform-
ance with the method of distribution de-
scribed in its application;

‘‘(ii) has carried out its activities and cer-
tifications in compliance with the require-
ments of this title and other applicable laws;
and

‘“(iii) has made such performance reviews
and audits of the State recipients as may be
necessary or appropriate to determine
whether they have satisfied the applicable
performance criteria set forth in subpara-
graph (A).

‘“(2) GRANT ADJUSTMENTS.—The Secretary
may make appropriate adjustments in the
amount of grants in accordance with the
findings of the Secretary under this sub-
section. With respect to assistance made
available for State recipients, the Secretary
may adjust, reduce, or withdraw such assist-
ance, or take other action as appropriate in
accordance with the performance reviews
and audits of the Secretary under this sub-
section, except that amounts already prop-
erly expended on eligible activities under
this title shall not be recaptured or deducted
from future assistance to such recipients.
“SEC. 411. NONDISCRIMINATION IN PROGRAMS

AND ACTIVITIES.

““No person in the United States shall, on
the ground of race, color, national origin, re-
ligion, or sex, be excluded from participation
in, be denied the benefits of, or be subjected
to discrimination under any program or ac-
tivity funded in whole or in part with funds
made available under this title. Any prohibi-
tion against discrimination on the basis of
age under the Age Discrimination Act of 1975
or with respect to an otherwise qualified in-
dividual with a disability, as provided in sec-
tion 504 of the Rehabilitation Act of 1973,
shall also apply to any such program or ac-
tivity.

“SEC. 412. RETENTION OF RECORDS, REPORTS,
AND AUDITS.

‘‘(a) RETENTION OF RECORDS.—Each recipi-
ent shall keep such records as may be rea-
sonably necessary—

‘(1) to disclose the amounts and the dis-
position of the grant amounts, including the
types of activities funded and the nature of
populations served with these funds; and

‘(2) to ensure compliance with the require-
ments of this title.

“(b) ACCESS TO DOCUMENTS BY THE SEC-
RETARY.—The Secretary shall have access for
the purpose of audit and examination to any
books, documents, papers, and records of any
recipient that are pertinent to grant
amounts received in connection with this
title.

‘“(c) ACCESS TO DOCUMENTS BY THE COMP-
TROLLER GENERAL.—The Comptroller Gen-
eral of the United States, or any duly au-
thorized representative of the Comptroller
General, shall have access for the purpose of
audit and examination to any books, docu-
ments, papers, and records of any recipient
that are pertinent to grant amounts received
in connection with this title.”.

SEC. 303. REPEAL AND SAVINGS PROVISIONS.

(a) AUTHORITY TO PROVIDE ASSISTANCE.—
Beginning on the effective date of this Act,
the Secretary may not make assistance
available under title IV of the Stewart B.
McKinney Homeless Assistance Act (as in ex-
istence immediately before such effective
date), except pursuant to a legally binding
commitment entered into before that date.

(b) LAW GOVERNING.—Any amounts made
available under title IV of the Stewart B.
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McKinney Homeless Assistance Act before
the effective date of this Act shall continue
to be governed by the provisions of that
title, as they existed immediately before
that effective date, except that each grantee
may, in its discretion, provide for the use, in
accordance with the provisions of title IV of
the Stewart B. McKinney Homeless Assist-
ance Act (as amended by this title), of any
such amounts that it has not obligated.

(c) STATUS OF FUNDS.—

(1) IN GENERAL.—Any amounts appro-
priated under title IV of the Stewart B.
McKinney Homeless Assistance Act before
the effective date of this Act that are avail-
able for obligation immediately before such
effective date, or that become available for
obligation on or after that date, shall be
transferred and added to amounts appro-
priated for title IV of the Stewart B. McKin-
ney Homeless Assistance Act (as amended by
this title), and shall be available for use in
accordance with the provisions of such title
Iv.

(2) AVAILABILITY.—Any amounts trans-
ferred under paragraph (1) shall remain
available for obligation only for the time pe-
riods for which such respective amounts
were available before such transfer.

SEC. 304. IMPLEMENTATION.

(a) INITIAL ALLOCATION OF ASSISTANCE.—
Not later than the expiration of the 60-day
period following the date of enactment of an
Act appropriating funds to carry out title IV
of the Stewart B. McKinney Homeless As-
sistance Act (as amended by this title), the
Secretary shall notify each allocation unit
of general local government, insular area,
and State of its allocation under the McKin-
ney Homeless Assistance Performance Fund.

(b) ISSUANCE OF NECESSARY REGULATIONS.—
Notwithstanding section 7(o) of the Depart-
ment of Housing and Urban Development Act
(42 U.S.C. 3535(0)), the Secretary shall issue
such regulations as may be necessary to im-
plement any provision of title I of this Act,
and any amendment made by this title, in
accordance with section 552 or 553 of title 5,
United States Code, as determined by the
Secretary.

(c) USE OF EXISTING RULES.—In imple-
menting any provision of this title, the Sec-
retary may, in the discretion of the Sec-
retary, provide for the use of existing rules
to the extent appropriate, without the need
for further rulemaking.

TITLE IV—RURAL HOUSING
SEC. 401. MUTUAL AND SELF-HELP HOUSING
TECHNICAL ASSISTANCE AND
TRAINING GRANTS AUTHORIZATION.

Section 513(b) of the Housing Act of 1949 (42
U.S.C. 1483(b)) is amended by striking para-
graph (8) and inserting the following:

“(8) For grants under paragraphs (1)(A) and
(2) of section 523(b)—

““(A) $40,000,000 for fiscal year 2001;

“(B) $45,000,000 for fiscal year 2002; and

¢“(C) $50,000,000 for fiscal year 2003.”".

SEC. 402. ENHANCEMENT OF THE RURAL HOUS-
ING REPAIR LOAN PROGRAM FOR
THE ELDERLY.

Section 504(a) of the Housing Act of 1949 (42
U.S.C. 1474(a)) is amended by striking
¢‘$2,500”’ and inserting ‘‘$7,500.

SEC. 403. ENHANCEMENT OF EFFICIENCY OF
RURAL HOUSING PRESERVATION
GRANTS.

Section 533 of the Housing Act of 1949 (42
U.S.C. 1490m) is amended—

(1) by striking subsection (c);

(2) in subsection (d)(3)(H), by striking

“(e)1)(B)(Av)” and inserting ‘‘(d)(1)(B)(Ev)’’;
and
(3) by redesignating subsections (d)

through (i) as subsections (c¢) through (h), re-
spectively.
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SEC. 404. PROJECT ACCOUNTING RECORDS AND
PRACTICES.

Section 515 of the Housing Act of 1949 (42
U.S.C. 1485) is amended by striking sub-
section (z) and inserting the following:

‘“(z) ACCOUNTING AND RECORDKEEPING RE-
QUIREMENTS.—

‘(1) ACCOUNTING STANDARDS.—The Sec-
retary shall require that borrowers in pro-
grams authorized by this section maintain
accounting records in accordance with gen-
erally accepted accounting principles for all
projects that receive funds from loans made
or guaranteed by the Secretary under this
section.

‘(2) RECORD RETENTION REQUIREMENTS.—
The Secretary shall require that borrowers
in programs authorized by this section re-
tain for a period of not less than 6 years and
make available to the Secretary in a manner
determined by the Secretary, all records re-
quired to be maintained under this sub-
section and other records identified by the
Secretary in applicable regulations.

‘“‘(aa) DOUBLE DAMAGE REMEDY FOR UNAU-
THORIZED USE OF HOUSING PROJECTS ASSETS
AND INCOME.—

‘(1) ACTION TO RECOVER ASSETS OR IN-
COME.—

““(A) IN GENERAL.—The Secretary may re-
quest the Attorney General to bring an ac-
tion in a district court of the United States
to recover any assets or income used by any
person in violation of the provisions of a
loan made or guaranteed by the Secretary
under this section or in violation of any ap-
plicable statute or regulation.

“(B) IMPROPER DOCUMENTATION.—For pur-
poses of this subsection, a use of assets or in-
come in violation of the applicable loan, loan
guarantee, statute, or regulation shall in-
clude any use for which the documentation
in the books and accounts does not establish
that the use was made for a reasonable oper-
ating expense or necessary repair of the
project or for which the documentation has
not been maintained in accordance with the
requirements of the Secretary and in reason-
able condition for proper audit.

¢(C) DEFINITION OF PERSON.—In this sub-
section, the term ‘person’ means—

‘(i) any individual or entity that borrows
funds in accordance with programs author-
ized by this section;

‘“(ii) any individual or entity holding 25
percent or more interest of any entity that
borrows funds in accordance with programs
authorized by this section; or

‘‘(iii) any officer, director, or partner of an
entity that borrows funds in accordance with
programs authorized by this section.

¢“(2) AMOUNT RECOVERABLE.—

‘‘(A) IN GENERAL.—In any judgment favor-
able to the United States entered under this
subsection, the Attorney General may re-
cover double the value of the assets and in-
come of the project that the court deter-
mines to have been used in violation of the
provisions of a loan made or guaranteed by
the Secretary under this section or any ap-
plicable statute or regulation, plus all costs
related to the action, including reasonable
attorney and auditing fees.

“(B) APPLICATION OF RECOVERED FUNDS.—
Notwithstanding any other provision of law,
the Secretary may apply any recovery of
funds under this subsection to activities au-
thorized under this section and such funds
shall remain available until expended.

“(3) TIME LIMITATION.—Notwithstanding
any other statute of limitations, the Attor-
ney General may bring an action under this
subsection at any time up to and including 6
years after the date that the Secretary dis-
covered or should have discovered the viola-
tion of the provisions of this section or any
related statutes or regulations.
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‘“(4) CONTINUED AVAILABILITY OF OTHER
REMEDIES.—The remedy provided in this sub-
section is in addition to and not in substi-
tution of any other remedies available to the
Secretary or the United States.”.

SEC. 405. OPERATING ASSISTANCE FOR MIGRANT
FARM WORKER PROJECTS.

Section 521(a)(5)(A) of the Housing Act of
1949 (42 U.S.C. 1490a(a)(5)(A)) is amended in
the last sentence by striking ‘‘project’ and
inserting ‘‘tenant or unit’’.

TITLE V—VOUCHER REFORM
SEC. 501. AUTHORIZATION OF APPROPRIATIONS
FOR RENTAL VOUCHERS FOR RELO-
CATION OF WITNESSES AND VICTIMS
OF CRIME.

Section 8(0)(16) of the United States Hous-
ing Act of 1937 (42 U.S.C. 1437f(0)(16)) is
amended—

(1) in subparagraph (A), by striking “Of
amounts made available for assistance under
this subsection” and inserting ‘Of the
amount made available under subparagraph
©

(2) in subparagraph (B), by striking ‘“Of
amounts made available for assistance under
this section” and inserting ‘Of the amount
made available under subparagraph (C)”’; and

(3) by adding at the end the following:

¢(C) AUTHORIZATION OF APPROPRIATIONS.—
In addition to amounts made available to
carry out this section for each fiscal year,
there is authorized to be appropriated to
carry out this paragraph $25,000,000 for each
fiscal year.”.

SEC. 502. REVISIONS TO THE LEASE ADDENDUM.

Section 8(0)(7T)(F) of the United States
Housing Act of 1937 (42 U.S.C. 1437f(o)(7)(F))
is amended striking the period at the end
and inserting the following: ‘‘, except that—

‘(i) the provisions of any such addendum
shall supplement any existing standard rent-
al agreement to the extent that the adden-
dum does not modify, nullify, or in any way
materially alter any material provision of
the rental agreement; and

‘“(ii) a provision of the addendum shall be
nullified only to extent that the provision
conflicts with applicable State or local
law.”.

SEC. 503. REPORT REGARDING HOUSING VOUCH-
ER PROGRAM.

(a) IN GENERAL.—The Secretary shall pub-
lish in the Federal Register a notice solic-
iting comments and recommendations re-
garding the means by which the voucher pro-
gram under section 8(o) of the United States
Housing Act of 1937 (42 U.S.C. 1437f(0o)) may
be changed and enhanced to promote in-
creased participation by private rental hous-
ing owners.

(b) REPORT.—Not later than 6 months after
the effective date of this Act, the Secretary
shall submit to the Committees a report on
the results of the solicitation under sub-
section (a), which shall include a summary
and analysis of the recommendations re-
ceived, especially recommendations regard-
ing legislative and administrative changes to
the program described in subsection (a).

SEC. 504. CONDUCTING QUALITY STANDARD IN-
SPECTIONS ON A PROPERTY BASIS
RATHER THAN A UNIT BASIS.

Section 8(0)(8) of the United States Hous-
ing Act of 1937 (42 U.S.C. 1437f(0)(8)) is
amended—

(1) in the paragraph heading, by inserting
‘“AND PROPERTIES’ after ‘‘UNITS’’;

(2) in subparagraph (A)—

(A) by striking ‘‘Except as provided’” and
inserting the following:

‘(i) INSPECTION REQUIREMENT.—Except as
provided”’; and

(B) by adding at the end the following:

¢(ii) INSPECTION AND CERTIFICATION ON A
PROPERTY-WIDE BASIS.—

‘() IN GENERAL.—For purposes of this sub-
paragraph, each owner shall have the option
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of having the property of the owner in-
spected and certified on a property-wide
basis, subject to the inspection guidelines set
forth in subparagraphs (C) and (D).

‘‘(II) CERTIFICATION.—Owners of properties
electing a property-wide inspection and not
currently receiving tenant-based assistance
for any dwelling unit in those properties
may elect a property-wide certification by
having each dwelling unit that is to be made
available for tenant-based assistance in-
spected before any housing assistance pay-
ments are made. Any owner participating in
the voucher program under this subsection
as of the effective date of Local Housing Op-
portunities Act shall have the option of
electing property-wide certification by send-
ing written notice to the appropriate admin-
istering agency. Any property that is in-
spected and certified on a property-wide
basis shall not be required to have units in
the property inspected individually in con-
junction with each new rental agreement.”’;

(3) in subparagraph (C)—

(A) in the first sentence—

(i) by inserting ‘‘or property’ after ‘‘dwell-
ing unit’’; and

(ii) by inserting ‘‘or property” after ‘‘the
unit’’; and

(B) in the second sentence, by inserting ‘‘or
properties’ after ‘‘dwelling units’’; and

(4) in subparagraph (D), in the first sen-
tence—

(A) by inserting
“dwelling unit’’;

(B) by inserting ‘‘or property’’ after ‘‘pay-
ments contract for the unit’’; and

(C) by inserting ‘‘or property’”’
“whether the unit”.

TITLE VI—PROGRAM MODERNIZATION
SEC. 601. ASSISTANCE FOR SELF-HELP HOUSING

PROVIDERS.

(a) REAUTHORIZATION.—Section 11 of the
Housing Opportunity Program Extension Act
of 1996 (42 U.S.C. 12805 note) is amended by
striking subsection (p) and inserting the fol-
lowing:

“(p) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section $25,000,000 for fiscal
year 2001 and such sums as may be necessary
for each of fiscal years 2002 and 2003.”".

(b) ELIGIBLE EXPENSES.—Section 11(d)(2)(A)
of the Housing Opportunity Program Exten-
sion Act of 1996 (42 U.S.C. 12805 note) is
amended by inserting before the period at
the end the following: ‘‘, which may include
reimbursing an organization, consortium, or
affiliate, upon approval of any required envi-
ronmental review, for nongrant amounts of
the organization, consortium, or affiliate ad-
vanced before such review to acquire land”.

(¢c) DEADLINE FOR RECAPTURE OF FUNDS.—
Section 11 of the Housing Opportunity Pro-
gram Extension Act of 1996 (42 U.S.C. 12805
note) is amended—

(1) in subsection (i)(5)—

(A) by striking ‘‘if the organization or con-
sortia has not used any grant amounts’ and
inserting ‘‘the Secretary shall recapture any
grant amounts provided to the organization
or consortia that are not used’’;

(B) by striking ‘‘(or,” and inserting ‘‘, ex-
cept that such period shall be 36 months’’;
and

(C) by striking ‘“‘within 36 months), the
Secretary shall recapture such unused
amounts’ and inserting ‘‘and in the case of
a grant amounts provided to a local affiliate
of the organization or consortia that is de-
veloping 5 or more dwellings in connection
with such grant amounts’’; and

(2) in subsection (j), by inserting ‘‘and
grant amounts provided to a local affiliate of
the organization or consortia that is devel-
oping 5 or more dwellings in connection with
such grant amounts’ before the period at the
end.

‘“‘or property’” after

after
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(d) TECHNICAL CORRECTION.—Section 11(e)
of the Housing Opportunity Program Exten-
sion Act of 1996 (42 U.S.C. 12805 note) is
amended by striking ‘‘consoria’ and insert-
ing ‘‘consortia’’.

SEC. 602. LOCAL CAPACITY BUILDING FOR COM-
MUNITY DEVELOPMENT AND AF-
FORDABLE HOUSING.

Section 4 of the HUD Demonstration Act of
1993 (42 U.S.C. 9816 note) is amended—

(1) in subsection (a), by inserting ‘‘Na-
tional Association of Housing Partnerships,”
after “‘Humanity,”’; and

(2) in subsection (e), by striking
€‘$25,000,000" and all that follows before the
period and inserting ‘‘to carry out this sec-
tion, $40,000,000 for each of fiscal years 2001
through 2003’.

SEC. 603. WORK REQUIREMENT FOR PUBLIC
HOUSING RESIDENTS: COORDINA-
TION OF FEDERAL HOUSING ASSIST-
ANCE WITH STATE WELFARE RE-
FORM WORK PROGRAMS.

(a) IN GENERAL.—Title I of the United
States Housing Act of 1937 (42 U.S.C. 1437 et
seq.) is amended by adding at the end the fol-
lowing:

“SEC. 36. WORK REQUIREMENT.

‘“(a) IN GENERAL.—Each family residing in
public housing, shall comply with the re-
quirements of section 407 of the Social Secu-
rity Act (42 U.S.C. 607) in the same manner
and to the same extent as a family receiving
assistance under a State program funded
under part A of title IV of that Act (42 U.S.C.
601 et seq.).

‘“(b) WORK REQUIREMENTS.—

(1) ANNUAL DETERMINATIONS.—

‘“(A) REQUIREMENT.—For each family resid-
ing in public housing that is subject to the
requirement under subsection (a), the public
housing agency shall, 30 days before the expi-
ration of each lease term of the family under
section 6(1)(1), review and determine the
compliance of the family with the require-
ment under subsection (a) of this subsection.

‘‘B) DUE PROCESS.—Each determination
under subparagraph (A) shall be made in ac-
cordance with the principles of due process
and on a nondiscriminatory basis.

‘(C) NONCOMPLIANCE.— If a public housing
agency determines that a family subject to
the requirement under subsection (a) has not
complied with the requirement, the agency—

‘(1) shall notify the family—

‘“(I) of such noncompliance;

“(II) that the determination of noncompli-
ance is subject to the administrative griev-
ance procedure under subsection (k); and

‘“(III) that, unless the family enters into an
agreement under clause (ii) of this subpara-
graph, the family’s lease will not be renewed;
and

‘“(ii) may not renew or extend the family’s
lease upon expiration of the lease term and
shall take such action as is necessary to ter-
minate the tenancy of the household, unless
the agency enters into an agreement, before
the expiration of the lease term, with the
family providing for the family to cure any
noncompliance with the requirement under
paragraph (1), by participating in an eco-
nomic self-sufficiency program (as defined in
section 12(g)) for or contributing to commu-
nity service as many additional hours as the
family needs to comply in the aggregate
with such requirement over the 12-month
term of the lease.

¢(2) INELIGIBILITY FOR OCCUPANCY FOR NON-
COMPLIANCE.—A public housing agency may
not renew or extend any lease, or provide
any new lease, for a dwelling unit in public
housing for any family who was subject to
the requirement under subsection (a) and
failed to comply with the requirement.

‘“(3) INCLUSION IN PLAN.—Each public hous-
ing agency shall include in its public housing
agency plan a detailed description of the
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manner in which the agency intends to im-
plement and administer this subsection.”.

(b) CONFORMING AMENDMENT.—Section 12(c)
of the United States Housing Act of 1937 (42
U.S.C. 1437j(c)) is repealed.

SEC. 604. SIMPLIFIED FHA DOWNPAYMENT CAL-
CULATION.

Section 203(b) of the National Housing Act
(12 U.S.C. 1709(b)) is amended—

(1) in paragraph (2), by striking subpara-
graph (B) and all that follows through ‘‘ap-
plicability of this requirement.”” and insert-
ing the following:

“(B) not to exceed an amount equal to—

‘(i) 98.75 percent of the appraised value of
the property, if such value is equal to or less
than $50,000;

‘“(ii) 97.65 percent of the appraised value of
the property, if such value is in excess of
$50,000 but not in excess of $125,000;

¢4(iii) 97.15 percent of the appraised value of
the property, if such value is in excess of
$125,000; or

‘(iv) notwithstanding clauses (ii) and (iii),
97.75 percent of the appraised value of the
property, if such value is in excess of $50,000
and the property is in a State for which the
average closing cost exceeds 2.10 percent of
the average, for the State, of the sales price
of properties located in the State for which
mortgages have been executed, as deter-
mined by the Secretary, except that, in this
clause, the term ‘average closing cost’
means, with respect to a State, the average,
for mortgages executed for properties in the
State, of the total amounts (as determined
by the Secretary) of initial service charges,
appraisal, inspection, and other fees and
costs (as the Secretary shall approve) that
are paid in connection with such mort-
gages.”’; and

(2) by striking paragraph (10).

SEC. 605. FLEXIBLE USE OF CDBG FUNDS.

Section 105(a)(23) of the Housing and Com-
munity Development Act of 1974 (42 U.S.C.
5305(a)(23)) is amended by striking ‘‘housing
units acquired” and all that follows before
the semicolon and inserting the following:
“housing (A) acquired through tax fore-
closure proceedings brought by a unit of
State or local government, or (B) placed
under the supervision of a court for the pur-
pose of remedying conditions dangerous to
life, health, and safety, in order to prevent
the abandonment and deterioration of such
housing primarily in low- and moderate-in-
come neighborhoods’.

SEC. 606. USE OF SECTION 8 ASSISTANCE IN
GRANDFAMILY HOUSING ASSISTED
WITH HOME FUNDS.

Section 215(a) of the Cranston-Gonzalez
National Affordable Housing Act (42 U.S.C.
12745(a)) is amended by adding at the end the
following:

¢“(6) WAIVER OF QUALIFYING RENT.—

‘“‘(A) IN GENERAL.—For the purpose of pro-
viding affordable housing appropriate for
families described in subparagraph (B), the
Secretary may, upon the application of the
project owner, waive the applicability of
paragraph (1)(A) with respect to a dwelling
unit if—

‘(i) the unit is occupied by such a family,
on whose behalf tenant-based assistance is
provided under section 8 of the United States
Housing Act of 1937 (42 U.S.C. 1437f);

‘“(ii) the rent for the unit is not greater
than the existing fair market rent for com-
parable units in the area, as established by
the Secretary under section 8 of the United
States Housing Act of 1937; and

‘‘(iii) the Secretary determines that the
waiver, together with waivers under this
paragraph for other dwelling units in the
project, will result in the use of amounts de-
scribed in clause (iii) in an effective manner
that will improve the provision of affordable
housing for such families.
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‘“(B) ELIGIBLE FAMILIES.—A family de-
scribed in this subparagraph is a family that
consists of at least 1 elderly person (who is
the head of household) and 1 or more of such
person’s grandchildren, great grandchildren,
great nieces, great nephews, or great great
grandchildren (as defined by the Secretary),
but does not include any parent of such
grandchildren, great grandchildren, great
nieces, great nephews, or great great grand-
children. Such term includes any such grand-
children, great grandchildren, great nieces,
great nephews, or great great grandchildren
who have been legally adopted by such elder-
ly person.”.

SEC. 607. SECTION 8 HOMEOWNERSHIP OPTION
DOWNPAYMENT ASSISTANCE.

(a) AMENDMENTS.—Section 8(y) of the
United States Housing Act of 1937 (42 U.S.C.
1437f(y)) is amended—

(1) by redesignating paragraph (7) as para-
graph (8); and

(2) by inserting after paragraph (6) the fol-
lowing:

““(7) DOWNPAYMENT ASSISTANCE.—

““(A) AUTHORITY.—A public housing agency
may, in lieu of providing monthly assistance
payments under this subsection on behalf of
a family eligible for such assistance and at
the discretion of the public housing agency,
provide assistance for the family in the form
of a single grant to be used only as a con-
tribution toward the downpayment required
in connection with the purchase of a dwell-
ing for fiscal year 2001 and each fiscal year
thereafter to the extent provided in advance
in appropriations Acts.

‘(B) AMOUNT.—The amount of a downpay-
ment grant on behalf of an assisted family
may not exceed the amount that is equal to
the sum of the assistance payments that
would be made during the first year of assist-
ance on behalf of the family, based upon the
income of the family at the time the grant is
to be made.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall take effect im-
mediately after the amendments made by
section 5565(c) of the Quality Housing and
Work Responsibility Act of 1998 take effect
pursuant to such section.

SEC. 608. REAUTHORIZATION OF NEIGHBORHOOD
REINVESTMENT CORPORATION.

Section 608(a)(1) of the Neighborhood Rein-
vestment Corporation Act (42 U.S.C.
8107(a)(1)) is amended by striking the first
sentence and inserting the following: ‘‘There
is authorized to be appropriated to the cor-
poration to carry out this title $90,000,000 for
fiscal year 2001, $95,000,000 for fiscal year
2002, and $95,000,000 for fiscal year 2003.”".

TITLE VII—STATE HOUSING BLOCK
RANT
SEC. 701. STATE CONTROL OF PUBLIC AND AS-
SISTED HOUSING FUNDS.

Title I of the United States Housing Act of
1937 (42 U.S.C. 1437 et seq.) is amended by
adding at the end the following:

“SEC. 37. STATE HOUSING BLOCK GRANT.

‘‘(a) PURPOSE.—The purpose of this section
is to create options for States and to provide
maximum freedom to States to determine
the manner in which to implement assisted
housing reforms.

“(b) AUTHORITY.—Notwithstanding any
other provision of law, a State may assume
control of the Federal housing assistance
funds available to residents in that State fol-
lowing the execution of a performance agree-
ment with the Secretary in accordance with
this section.

‘‘(c) PERFORMANCE AGREEMENT.—

‘(1) IN GENERAL.—A State may, at its op-
tion, execute a performance agreement with
the Secretary under which the provisions of
law described in subsection (d) shall not
apply to such State, except as otherwise pro-
vided in this section.
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‘(2) APPROVAL OF PERFORMANCE AGREE-
MENT.—A performance agreement submitted
to the Secretary under this section shall be
approved by the Secretary unless the Sec-
retary makes a written determination, with-
in 60 days after receiving the performance
agreement, that the performance agreement
is in violation of the provisions of this sec-
tion.

¢“(3) TERMS OF PERFORMANCE AGREEMENT.—
Each performance agreement executed pur-
suant to this section shall include each of
the following provisions:

‘““(A) TERM.—A statement that the term of
the performance agreement shall be 5 years.

“(B) APPLICATION OF PROGRAM REQUIRE-
MENTS.—A statement that no program re-
quirements of any program included by the
State in the performance agreement shall
apply, except as otherwise provided in this
Act.

‘“(C) LisT.—A list provided by the State of
the programs that the State would like to
include in the performance agreement.

‘(D) USE OF FUNDS TO IMPROVE HOUSING OP-
PORTUNITIES FOR LOW-INCOME INDIVIDUALS
AND FAMILIES.—Include a 5-year plan describ-
ing the manner in which the State intends to
combine and use the funds for programs in-
cluded in the performance agreement to ad-
vance the low-income housing priorities of
the State, improve the quality of low-income
housing, reduce homelessness, reduce crime,
and encourage self-sufficiency by achieving
the performance goals.

‘“(E) PERFORMANCE GOALS.—

‘(i) IN GENERAL.—A statement of perform-
ance goals established by the State for the 5-
year term of the performance agreement
that, at a minimum measures—

‘() improvement in housing conditions for
low-income individuals and families;

‘“(IT) the increase in the number of assisted
units that pass housing quality inspections;

‘“(IIT) the increase in economic opportunity
and self-sufficiency and increases the num-
ber of residents that obtain employment;

“(IV) the reduction in crime and assistance
to victims of crime;

“(V) the reduction in homelessness and the
level of poverty;

“(VI) the cost of assisted housing units
provided;

‘“(VII) the level of assistance provided to
people with disabilities and to the elderly;

‘“(VIII) the success in maintaining and in-
creasing the stock of affordable housing and
increasing home ownership.

‘“(IX) sets numerical goals to attain for
each performance goal by the end of the per-
formance agreement.

(i) ADDITIONAL INDICATORS OF PERFORM-
ANCE.—A State may identify in the perform-
ance agreement any indicators of perform-
ance such as reduced cost.

“(F) FISCAL RESPONSIBILITIES.—AN assur-
ance that the State will use fiscal control
and fund accounting procedures that will en-
sure proper disbursement of, and accounting
for, Federal funds paid to the State or com-
munity under this Act. Recipients will use
Generally Accepted Accounting Principles
(GAAP).

‘(G) CIVIL RIGHTS.—An assurance that the
State will meet the requirements of applica-
ble Federal civil rights laws including sec-
tion 25(k).

‘“(H) STATE FINANCIAL PARTICIPATION.—AnN
assurance that the State will not signifi-
cantly reduce the level of spending of State
funds for housing during the term of the per-
formance agreement.

‘(I) ANNUAL REPORT.—An assurance that
not later than 1 year after the execution of
the performance agreement, and annually
thereafter, each State shall disseminate
widely to the general public, submit to the
Secretary, and post on the Internet, a report
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that includes low-income housing perform-
ance data and a detailed description of the
manner in which the State has used Federal
funds to provide low-income housing assist-
ance to meet the terms of the performance
agreement.

‘(4) AMENDMENT TO PERFORMANCE AGREE-
MENT.—A State may submit an amendment
to the performance agreement to the Sec-
retary under the following circumstances:

‘““(A) REDUCE SCOPE OF PERFORMANCE
AGREEMENT.—Not later than 1 year after the
execution of the performance agreement, a
State may amend the performance agree-
ment through a request to withdraw a pro-
gram from such agreement. Upon approval
by the Secretary of the amendment, the re-
quirements of existing law shall apply for
any program withdrawn from the perform-
ance agreement.

‘“(B) EXPAND SCOPE OF PERFORMANCE
AGREEMENT.—Not later than 1 year after the
execution of the performance agreement, a
State may amend its performance agreement
to include additional programs and perform-
ance indicators for which it will be held ac-
countable.

“(d) ELIGIBLE PROGRAMS.—

‘(1) IN GENERAL.—The provisions of law re-
ferred to in subsection (c), are—

“‘(A) the voucher program for rental assist-
ance under section 8(o) of the United States
Housing Act of 1937;

‘(B) the programs for project-based assist-
ance under section 8 of the United States
Housing Act of 1937;

‘“(C) the program for housing for the elder-
ly under section 202 of the Housing Act of
1959;

‘(D) the program for housing for persons
with disabilities under section 811 of the
Cranston-Gonzales National Affordable
Housing Act; and

‘(2) ALLOCATION AMOUNTS.—A State may
choose to combine funds from any or all the
programs described in paragraph (1) without
regard to the program requirements of such
provisions, except as otherwise provided in
this Act.

*“(3) USES OF FUNDS.—Funds made available
under this section to a State shall be used
for any housing purpose other than those
prohibited by State law of the participating
State.

‘“(e)  WITHIN-STATE  DISTRIBUTION  OF
FuNDS.—The distribution of funds from pro-
grams included in the performance agree-
ment from a State to a local housing agency
within the State shall be determined by the
State legislature and the Governor of the
State. In a State in which the State con-
stitution or State law designates another in-
dividual, entity, or agency to be responsible
for housing, such other individual, entity, or
agency shall work in consultation with the
Governor and State legislature to determine
the local distribution of funds.

“(f) SET-ASIDE FOR STATE ADMINISTRATIVE
EXPENDITURES.—A State may use not more
than 3 percent of the total amount of funds
allocated to such State under the programs
included in the performance agreement for
administrative purposes.

‘‘(g) LEVEL OF BLOCK GRANT.—

‘(1) IN GENERAL.—During the initial 5
years following execution of the performance
agreement, a participating State shall re-
ceive the highest level of funding for the 3
years prior to the first year of the perform-
ance agreement in each program included in
the block grant. This level will be adjusted
each year by multiplying the prior year’s
amount by the cost-of-living adjustment de-
termined under section 1(f)(3) of the Internal
Revenue Code of 1986.

‘(2) FORMULA.—Six months after the effec-
tive date of the Local Housing Opportunities
Act, the Secretary shall submit to Congress
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recommendations for a block grant formula
that reflects the relative low-income level
and affordable housing needs of each State.

““(h) PERFORMANCE REVIEW.—

‘(1 IN GENERAL.—If at the end of the 5-
year term of the performance agreement a
State has failed to meet at least 80 percent
of the performance goals submitted in the
performance agreement, the Secretary shall
terminate the performance agreement and
the State shall be required to comply with
the program requirement, in effect at the
time of termination, of each program in-
cluded in the performance agreement.

‘“(2) RENEWAL.—A State that seeks to
renew its performance agreement shall no-
tify the Secretary of its renewal request not
less that 6 months prior to the end of the
term of the performance agreement. A State
that has met at least 80 percent of its per-
formance goals submitted in the perform-
ance agreement at the end of the 5-year term
may reapply to the Secretary to renew its
performance agreement for an additional 5-
year period. Upon the completion of the 5-
year term of the performance agreement or
as soon thereafter as the State submits data
required under the agreement, the Secretary
shall renew, for an additional 5-year term,
the performance agreement of any State or
community that has met at least 80 percent
of its performance goals.

‘(i) PERFORMANCE REWARD FUND.—To re-
ward States that make significant progress
in meeting performance goals, the Secretary
shall annually set aside sufficient funds to
grant a reward of up to 5 percent of the funds
allocated to participating States.

“‘(j) DEFINITIONS.—In this section:

‘(1) COMMUNITY.—The term ‘community’
means any local governing jurisdiction with-
in a State.

‘(2) SECRETARY.—The term ‘Secretary’
means the Secretary of Housing and Urban
Development.

‘“(83) STATE.—The term ‘State’ means each
of the 50 States, the District of Columbia,
the Commonwealth of Puerto Rico, Guam,
the United States Virgin Islands, the Com-
monwealth of the Northern Mariana Islands,
and American Samoa.”.

TITLE VIII—PRIVATE SECTOR
INCENTIVES

SEC. 801. SENSE OF CONGRESS REGARDING LOW-
INCOME HOUSING TAX CREDIT
STATE CEILINGS AND PRIVATE AC-
TIVITY BOND CAPS.

(a) FINDINGS.—Congress finds that—

(1) the low-income housing tax credit and
private activity bonds have been valuable re-
sources in the effort to increase affordable
housing;

(2) the low-income housing tax credit and
private activity bonds effectively utilize the
ability of the States to deliver resources to
the areas of greatest need within their juris-
dictions; and

(3) the value of the low-income housing tax
credit and the private activity bonds have
been eroded by inflation.

(b) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) the State ceiling for the low-income
housing tax credit should be increased by 40
percent in the year 2000, and the level for the
State ceiling should be adjusted annually to
account for increases in the cost of living;
and

(2) the private activity bond cap should be
increased by 50 percent in the year 2000, and
the value of the cap should be adjusted annu-
ally to account for increases in the cost of
living.
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TITLE IX—ENFORCEMENT
PROHIBITION ON USE OF APPRO-
PRIATED FUNDS FOR LOBBYING BY
THE DEPARTMENT.

(a) IN GENERAL.—Subchapter III of chapter
13 of title 31, United States Code, is amended
by adding at the end the following:

“§1354. Prohibition on lobbying by the De-
partment of Housing and Urban Develop-
ment
‘‘(a) PROHIBITION.—Except as provided in

subsection (b), unless such activity has been
specifically authorized by an Act of Congress
and notwithstanding any other provision of
law, no funds made available to the Depart-
ment of Housing and Urban Development by
appropriation shall be used by such agency
for any activity (including the preparation,
publication, distribution, or use of any Kkit,
pamphlet, booklet, public presentation, news
release, radio, television, or film presen-
tation, video, or other written or oral state-
ment) that in any way tends to promote pub-
lic support or opposition to any legislative
proposal (including the confirmation of the
nomination of a public official or the ratifi-
cation of a treaty) on which congressional
action is not complete.

“(b) EXCEPTIONS.—

‘(1) PRESIDENT AND VICE PRESIDENT.—Sub-
section (a) shall not apply to the President
or Vice President.

“(2) CONGRESSIONAL  COMMUNICATIONS.—
Subsection (a) shall not be construed to pre-
vent any officer or employee of the Depart-
ment of Housing and Urban Development
from—

““(A) communicating directly to a Member
of Congress (or to any staff of a Member or
committee of Congress) a request for legisla-
tion or appropriations that such officer or
employee deems necessary for the efficient
conduct of the public business; or

“(B) responding to a request for informa-
tion or technical assistance made by a Mem-
ber of Congress (or by any staff of a Member
or committee of Congress).

‘“(3) PUBLIC COMMUNICATIONS ON VIEWS OF
PRESIDENT.—

““(A) IN GENERAL.—Subsection (a) shall not
be construed to prevent any Federal agency
official whose appointment is confirmed by
the Senate, any official in the Executive Of-
fice of the President directly appointed by
the President or Vice President, or the head
of any Federal agency described in sub-
section (e)(2), from communicating with the
public, through radio, television, or other
public communication media, on the views of
the President for or against any pending leg-
islative proposal.

‘“(B) NONDELEGATION.—Subparagraph (A)
does not permit any Federal agency official
described in that subparagraph to delegate
to another person the authority to make
communications subject to the exemption
provided by that subparagraph.

““(c) COMPTROLLER GENERAL.—

‘(1) ASSISTANCE OF INSPECTOR GENERAL.—In
exercising the authority provided in section
712, as applied to this section, the Comp-
troller General may obtain, without reim-
bursement from the Comptroller General,
the assistance of the Inspector General with-
in the Department of Housing and Urban De-
velopment when any activity prohibited by
subsection (a) of this section is under review.

‘(2) EVALUATION.—One year after the date
of enactment of this section, the Comptroller
General shall report to the Committee on
Banking and Financial Services of the House
of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the
Senate on the implementation of this sec-
tion.

‘“(3) ANNUAL REPORT.—The Comptroller
General shall, in the annual report under
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section 719(a), include summaries of inves-
tigations undertaken by the Comptroller
General with respect to subsection (a).

‘‘(d) PENALTIES AND INJUNCTIONS.—

‘(1) PENALTIES.—

‘““(A) IN GENERAL.—The Attorney General
may bring a civil action in the appropriate
district court of the United States against
any person who engages in conduct consti-
tuting an offense under this section, whether
such offense is due to personal participation
in any activity prohibited in subsection (a)
or improper delegation to another person the
authority to make exempt communications
in violation of subsection (b)(3), and, upon
proof of such conduct by a preponderance of
the evidence, such person shall be subject to
a civil penalty of not less than $5,000 and not
more than $10,000 for each violation.

‘(B) OTHER REMEDIES NOT PRECLUDED.—The
imposition of a civil penalty under this sub-
section does not preclude any other criminal
or civil statutory, common law, or adminis-
trative remedy, which is available by law to
the United States or any other person.

¢“(2) INJUNCTIONS.—

“‘(A) IN GENERAL.—If the Attorney General
has reason to believe that a person is engag-
ing in conduct constituting an offense under
this section, whether such offense is due to
personal participation in any activity pro-
hibited in subsection (a) or improper delega-
tion to another person the authority to
make exempt communications in violation
of subsection (b)(3)—

‘(i) the Attorney General may petition an
appropriate district court of the United
States for an order prohibiting that person
from engaging in such conduct; and

‘“(ii) the court may issue an order prohib-
iting that person from engaging in such con-
duct if the court finds that the conduct con-
stitutes such an offense.

‘(B) OTHER REMEDIES NOT PRECLUDED.—The
filing of a petition under this section does
not preclude any other remedy which is
available by law to the United States or any
other person.

‘‘(e) DEFINITION.—In this section, the term
‘Federal agency’ means—

‘(1) any executive agency, within the
meaning of section 105 of title 5; and

‘“(2) any private corporation created by a
law of the United States for which the Con-
gress appropriates funds.”’.

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 13 of title 31, United
States Code, is amended by inserting after
the item relating to section 1353 the fol-
lowing:
¢“1354. Prohibition on lobbying by the De-

partment of Housing and Urban
Development.”.

(¢) APPLICABILITY.—The amendments made
by this section shall apply to the use of
funds after the effective date of this Act, in-
cluding funds appropriated or received on or
before that date.

SEC. 902. REGULATIONS.

Not later than 6 months after the date of
enactment of this Act, the Secretary shall
issue such regulations as may be necessary
to carry out this Act and the amendments
made by this Act.

By Mr. WYDEN:

S. 2970. A bill to provide for summer
academic enrichment programs, and
for the purposes; to the Committee on
Health, Education, Labor, and Pen-
sions.

THE STUDENT EDUCATION ENRICHMENT
DEVELOPMENT ACT

Mr. WYDEN. Mr. President, approxi-
mately 3.4 million students entered
kindergarten in U.S. public schools last
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fall, and experts predict wildly dif-
ferent futures for them. Many children
do well throughout elementary school,
only to slip and fall between the cracks
in middle school. This so-called
“achievement gap’ opens wide in mid-
dle school and grows throughout high
school if nothing is done to stop it.

Raising test scores in K-12 education
has brought the achievement-gap issue
to the forefront of the national edu-
cation debate and created a new oppor-
tunity to support those states that are
making a real effort to improve stu-
dent achievement. But trying to close
the gap by simply bumping up test
standards only pushes Kkids out of
school rather than across the gap.

Few have really looked at the most
logical place to begin to close the gap:
summer school. Students take their
achievement tests in April but have to
return to school in the Fall. Summer
school is one place to begin helping
students close the gap, yet the Federal
government does nothing to create and
support successful summer academic
programs.

The legislation I am introducing
today, the Student Education Enrich-
ment Development Act, or SEED Act,
will leverage summer academic pro-
grams to boost student performance.
SEED will support all struggling stu-
dents by providing the first federal
funds to backstop state and local ef-
forts to develop, plan, implement, and
operate high quality summer academic
enrichment programs.

The disparity in school performance
tied to race and ethnicity, known as
the achievement gap, shows up in
grades, test scores, course selection,
and college completion. To a large ex-
tent, these factors predict a student’s
success in school, whether a student
will go to college, and how much
money the student will earn when he
or she enters the working world. It
happens in cities and in suburbs and in
rural school districts. The gaps are so
pronounced that in 1996, several na-
tional tests found African-American
and Hispanic 12th graders scoring at
roughly the same levels in reading and
math as white 8th graders. By 2019,
when they are 24 years old, current
trends indicate that the white children
who are now nearing the end of their
first year in school will be twice as
likely as their African-American class-
mates, and three times as likely as His-
panics, to have a college degree.

In Oregon last year, only 52 percent
of the tenth graders met the state’s
standard for reading, while only 36 per-
cent met the standard for math. But
students in Oregon are actually doing
better than the national average. More
than two-thirds of American high-
school seniors graduated last year
without being able to read at a pro-
ficient level. Results like these are the
reason we need SEED.

This week’s Time Magazine reports
that at least 25 percent of our U.S.
school districts are mandating summer
school for struggling students—twice
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that number in poor urban areas. While
these programs are helping some stu-
dents, the results should be better.
Only 40 percent of New York students
who failed state exams and completed
summer school passed on the state
exam on their second attempt. In the
Pacific Northwest, Seattle canceled its
summer program after students made
only meager academic gains. I ask
unanimous consent that the article
from Time magazine be included in the
record at the conclusion of my state-
ment.

Schools should strive to meet higher
standards, and we should have high ex-
pectations for every child. But our kids
should not be punished because our
education system has failed them. It’s
time to make sure every child learns
and succeeds. According to a recent
study, more than half of our teachers
promoted unprepared students because
the current system does not provide
adequate options.

High-quality summer academic pro-
grams would give struggling students a
chance to succeed in a system that has
failed them and help reverse the trend
of poor student performance by pre-
paring students to succeed where they
have previously failed. Over the past
years, we’ve heard a lot of rhetoric
about education, but empty promises
won’t help our kids learn. Our children
deserve more.

I am pleased to be joined by Senators
LANDRIEU, BREAUX and BAYH in intro-
ducing the bill today, and ask unani-
mous consent that my statement and a
copy of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2970

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Student
Education Enrichment Demonstration Act”.
SEC. 2. FINDINGS.

Congress finds that—

(1) States are establishing new and higher
academic standards for students in kinder-
garten through grade 12;

(2) no Federal funding streams are specifi-
cally designed to help States and school dis-
tricts with the costs of providing students
who are struggling academically, with the
extended learning time and accelerated cur-
ricula that the students need to meet high
academic standards;

(3) forty-eight States now require State ac-
countability tests to determine student
grade-level performance and progress;

(4) nineteen States currently rate the per-
formance of all schools or identify low-per-
forming schools through State account-
ability tests;

(5) sixteen States now have the power to
close, take over, or overhaul chronically fail-
ing schools on the basis of those tests;

(6) fourteen States provide high-per-
forming schools with monetary rewards on
the basis of those tests;

(7) nineteen States currently require stu-
dents to pass State accountability tests to
graduate from high school;

(8) six States currently link student pro-
motion to results on State accountability
tests;
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(9) excessive percentages of students are
not meeting their State standards and are
failing to perform at high levels on State ac-
countability tests; and

(10) while the Chicago Public School Dis-
trict implemented the Summer Bridge Pro-
gram to help remediate their students in
1997, no State has yet created and imple-
mented a similar program to complement
the education accountability programs of
the State.

SEC. 3. PURPOSE.

The purpose of this Act is to provide Fed-
eral support through a new demonstration
program to States and local educational
agencies, to enable the States and agencies
to develop models for high quality summer
academic enrichment programs that are spe-
cifically designed to help public school stu-
dents who are not meeting State-determined
performance standards.

SEC. 4. DEFINITIONS.

In this Act:

(1) ELEMENTARY  SCHOOL; SECONDARY
SCHOOL; LOCAL EDUCATIONAL AGENCY; STATE
EDUCATIONAL AGENCY.—The terms ‘‘elemen-
tary school”, ‘‘secondary school’’, ‘‘local
educational agency’’, and ‘‘State educational
agency’’ have the meanings given the terms
in section 14101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 8801).

(2) SECRETARY.—The term ‘‘Secretary’
means the Secretary of Education.

(3) STUDENT.—The term ‘‘student’ means
an elementary school or secondary school
student.

SEC. 5. GRANTS TO STATES.

(a) IN GENERAL.—The Secretary shall es-
tablish a demonstration program through
which the Secretary shall make grants to
State educational agencies, on a competitive
basis, to enable the agencies to assist local
educational agencies in carrying out high
quality summer academic enrichment pro-
grams as part of statewide education ac-
countability programs.

(b) ELIGIBILITY AND SELECTION.—

(1) ELIGIBILITY.—For a State educational
agency to be eligible to receive a grant under
subsection (a), the State served by the State
educational agency shall—

(A) have in effect all standards and assess-
ments required under section 1111 of the Ele-
mentary and Secondary Education Act of
1965 (20 U.S.C. 6311); and

(B) compile and annually distribute to par-
ents a public school report card that, at a
minimum, includes information on student
and school performance for each of the as-
sessments required under section 1111 of the
Elementary and Secondary Education Act of
1965.

(2) SELECTION.—In selecting States to re-
ceive grants under this section, the Sec-
retary shall make the selections in a manner
consistent with the purpose of this Act.

(¢) APPLICATION.—

(1) IN GENERAL.—To0 be eligible to receive a
grant under this section, a State educational
agency shall submit an application to the
Secretary at such time, in such manner, and
containing such information as the Sec-
retary may require.

(2) CONTENTS.—Such application shall in-
clude—

(A) information describing specific measur-
able goals and objectives to be achieved in
the State through the summer academic en-
richment programs carried out under this
Act, which may include specific measurable
annual educational goals and objectives re-
lating to—

(i) increased student academic achieve-
ment;

(ii) decreased student dropout rates; or

(iii) such other factors as the State edu-
cational agency may choose to measure; and
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(B) information on criteria, established or
adopted by the State, that—

(i) the State will use to select local edu-
cational agencies for participation in the
summer academic enrichment programs car-
ried out under this Act; and

(ii) at a minimum, will assure that grants
provided under this Act are provided to—

(I) the local educational agencies in the
State that have the highest percentage of
students not meeting basic or minimum re-
quired standards for State assessments re-
quired under section 1111 of the Elementary
and Secondary Education Act of 1965;

(IT) local educational agencies that submit
grant applications under section 6 describing
programs that the State determines would
be both highly successful and replicable; and

(ITI) an assortment of local educational
agencies serving urban, suburban, and rural
areas.

SEC. 6. GRANTS TO LOCAL EDUCATIONAL AGEN-
CIES.

(a) IN GENERAL.—

(1) FIRST YEAR.—

(A) IN GENERAL.—For the first year that a
State educational agency receives a grant
under this Act, the State educational agency
shall use the funds made available through
the grant to make grants to eligible local
educational agencies in the State to pay for
the Federal share of the cost of carrying out
the summer academic enrichment programs,
except as provided in subparagraph (B).

(B) TECHNICAL ASSISTANCE AND PLANNING
ASSISTANCE.—The State educational agency
may use not more than 5 percent of the
funds—

(i) to provide to the local educational
agencies technical assistance that is aligned
with the curriculum of the agencies for the
programs;

(ii) to enable the agencies to obtain such
technical assistance from entities other than
the State educational agency that have dem-
onstrated success in using the curriculum;
and

(iii) to assist the agencies in planning ac-
tivities to be carried out under this Act.

(2) SUCCEEDING YEARS.—

(A) IN GENERAL.—For the second and third
year that a State educational agency re-
ceives a grant under this Act, the State edu-
cational agency shall use the funds made
available through the grant to make grants
to eligible local educational agencies in the
State to pay for the Federal share of the cost
of carrying out the summer academic enrich-
ment programs, except as provided in sub-
paragraph (B).

(B) TECHNICAL ASSISTANCE AND PLANNING
ASSISTANCE.—The State educational agency
may use not more than 5 percent of the
funds—

(i) to provide to the local educational
agencies technical assistance that is aligned
with the curriculum of the agencies for the
programs;

(ii) to enable the agencies to obtain such
technical assistance from entities other than
the State educational agency that have dem-
onstrated success in using the curriculum;
and

(iii) to assist the agencies in evaluating ac-
tivities carried out under this Act.

(b) APPLICATION.—

(1) IN GENERAL.—To be eligible to receive a
grant under this section, a local educational
agency shall submit an application to the
State educational agency at such time, in
such manner, and containing by such infor-
mation as the Secretary or the State may re-
quire.

(2) CoNTENTS.—The State shall require that
such an application shall include, to the
greatest extent practicable—

(A) information that—
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(i) demonstrates that the local educational
agency will carry out a summer academic
enrichment program funded under this sec-
tion—

(I) that provides intensive high quality
programs that are aligned with challenging
State content and student performance
standards and that are focused on rein-
forcing and boosting the core academic skills
and knowledge of students who are strug-
gling academically, as determined by the
State;

(IT) that focuses on accelerated learning,
rather than remediation, so that students
served through the program will master the
high level skills and knowledge needed to
meet the highest State standards or to per-
form at high levels on all State assessments
required under section 1111 of the Elemen-
tary and Secondary Education Act of 1965 (20
U.S.C. 6311);

(III) that is based on, and incorporates best
practices developed from, research-based en-
richment methods and practices;

(IV) that has a proposed curriculum that is
directly aligned with State content and stu-
dent performance standards;

(V) for which only teachers who are cer-
tified and licensed, and are otherwise fully
qualified teachers, provide academic instruc-
tion to students enrolled in the program;

(VI) that offers to staff in the program pro-
fessional development and technical assist-
ance that are aligned with the approved cur-
riculum for the program; and

(VII) that incorporates a parental involve-
ment component that seeks to involve par-
ents in the program’s topics and students’
daily activities; and

(ii) may include—

(I) the proposed curriculum for the summer
academic enrichment program;

(IT) the local educational agency’s plan for
recruiting highly qualified and highly effec-
tive teachers to participate in the program;
and

(III) a schedule for the program that indi-
cates that the program is of sufficient dura-
tion and intensity to achieve the State’s
goals and objectives described in section
5(c)(2)(A);

(B) an outline indicating how the local
educational agency will utilize other appli-
cable Federal, State, local, or other funds,
other than funds made available through the
grant, to support the program;

(C) an explanation of how the local edu-
cational agency will ensure that only highly
qualified personnel who volunteer to work
with the type of student targeted for the pro-
gram will work with the program and that
the instruction provided through the pro-
gram will be provided by qualified teachers;

(D) an explanation of the types of intensive
training or professional development,
aligned with the curriculum of the program,
that will be provided for staff of the pro-
gram;

(E) an explanation of the facilities to be
used for the program;

(F) an explanation regarding the duration
of the periods of time that students and
teachers in the program will have contact
for instructional purposes (such as the hours
per day and days per week of that contact,
and the total length of the program);

(G) an explanation of the proposed student/
teacher ratio for the program, analyzed by
grade level;

(H) an explanation of the grade levels that
will be served by the program;

(I) an explanation of the approximate cost
per student for the program;

(J) an explanation of the salary costs for
teachers in the program;

(K) a description of a method for evalu-
ating the effectiveness of the program at the
local level;
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(L) information describing specific measur-
able goals and objectives, for each academic
subject in which the program will provide in-
struction, that are consistent with, or more
rigorous than, the adequate yearly progress
goals established by the State under section
1111 of the Elementary and Secondary Edu-
cation Act of 1965;

(M) a description of how the local edu-
cational agency will involve parents and the
community in the program in order to raise
academic achievement; and

(N) a description of how the local edu-
cational agency will acquire any mneeded
technical assistance that is aligned with the
curriculum of the agency for the program,
from the State educational agency or other
entities with demonstrated success in using
the curriculum.

(c) PRIORITY.—In making grants under this
section, the State educational agency shall
give priority to applicants who demonstrate
a high level of need for the summer academic
enrichment programs.

(d) FEDERAL SHARE.—

(1) IN GENERAL.—The Federal share of the
cost described in subsection (a) is 50 percent.

(2) NON-FEDERAL SHARE.—The non-Federal
share of the cost may be provided in cash or
in kind, fairly evaluated, including plant,
equipment, or services.

SEC. 7. SUPPLEMENT NOT SUPPLANT.

Funds appropriated pursuant to the au-
thority of this Act shall be used to supple-
ment and not supplant other Federal, State,
and local public or private funds expended to
provide academic enrichment programs.

SEC. 8. REPORTS.

(a) STATE REPORTS.—Each State edu-
cational agency that receives a grant under
this Act shall annually prepare and submit
to the Secretary a report. The report shall
describe—

(1) the method the State educational agen-
cy used to make grants to eligible local edu-
cational agencies and to provide assistance
to schools under this Act;

(2) the specific measurable goals and objec-
tives described in section 5(c)(2)(A) for the
State as a whole and the extent to which the
State met each of the goals and objectives in
the year preceding the submission of the re-
port;

(3) the specific measurable goals and objec-
tives described in section 6(b)(2)(L) for each
of the local educational agencies receiving a
grant under this Act in the State and the ex-
tent to which each of the agencies met each
of the goals and objectives in that preceding
year;

(4) the steps that the State will take to en-
sure that any such local educational agency
who did not meet the goals and objectives in
that year will meet the goals and objectives
in the year following the submission of the
report or the plan that the State has for re-
voking the grant of such an agency and re-
distributing the grant funds to existing or
new programs;

(5) how eligible local educational agencies
and schools used funds provided by the State
educational agency under this Act; and

(6) the degree to which progress has been
made toward meeting the goals and objec-
tives described in section 5(c)(2)(A).

(b) REPORT TO CONGRESS.—The Secretary
shall annually prepare and submit to Con-
gress a report. The report shall describe—

(1) the methods the State educational
agencies used to make grants to eligible
local educational agencies and to provide as-
sistance to schools under this Act;

(2) how eligible local educational agencies
and schools used funds provided under this
Act; and
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(3) the degree to which progress has been
made toward meeting the goals and objec-
tives described in sections 5(c)(2)(A) and
6(b)(2)(L).

(c) GOVERNMENT ACCOUNTING OFFICE RE-
PORT TO CONGRESS.—The Comptroller Gen-
eral of the United States shall conduct a
study regarding the demonstration program
carried out under this Act and the impact of
the program on student achievement. The
Comptroller General shall prepare and sub-
mit to Congress a report containing the re-
sults of the study.

SEC. 9. ADMINISTRATION.

The Secretary shall develop program
guidelines for and oversee the demonstration
program carried out under this Act.

SEC. 10. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
carry out this Act $25,000,000 for each of fis-
cal years 2001 through 2004.

SEC. 11. TERMINATION.

The authority provided by this Act termi-
nates 3 years after the date of enactment of
this Act.

By Mr. HARKIN:

S. 2971. A bill to amend the Clean Air
Act to phase out the use of methyl ter-
tiary butyl ether in fuels or fuel addi-
tives, to promote the use of renewable
fuels, and for other purposes; to the
Committee on Environment and Public
Works.

CLEAN AND RENEWABLE FUELS ACT OF 2000

Mr. HARKIN. Mr. President. I am in-
troducing today legislation designed to
address the extensive problems that
have been caused by the gasoline addi-
tive methyl tertiary butyl ether
(MTBE) and to make appropriate revi-
sions to the reformulated gasoline
(RFG) program in the Clean Air Act.

It has become absolutely clear that
MTBE has to go. Even in Iowa, where
we are not required to have oxygenated
fuels or RFG, a recent survey found a
surprising level of water contamina-
tion with MTBE. So my legislation re-
quires a phased reduction in the use of
MTBE in motor fuel and then a prohi-
bition on MTBE in fuel of fuel addi-
tives beginning three years after enact-
ment. Retail pumps dispensing gasoline
with MTBE would be labeled so that
consumers know what they are buying.
And in order to facilitate an orderly
phase-out of MTBE, EPA may establish
a credit trading system for the dis-
pensing and sale of MTBE.

My legislation recognizes the bene-
fits that have been provided by the ox-
ygen content requirement in the refor-
mulated gasoline program. Oxygen
added to gasoline reduces emissions of
carbon monoxide, toxic compounds and
fine particulate matter. So my legisla-
tion continues the oxygen content re-
quirement, but it does allow for certain
actions that would alleviate concerns
about whether alternative oxygen addi-
tives will be available after MTBE is
removed from gasoline. The bill allows
for averaging of the oxygen content
upon a proper showing and it also
would allow for a temporary reduction
or waiver of the minimum oxygen con-
tent requirement in very limited cir-
cumstances.

The legislation also ensures that all
health benefits of the reformulated
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gasoline program are maintained and
improved. The bill includes very strong
provisions to ensure that there is no
backsliding in air quality and health
benefits from cleaner burning reformu-
lated gasoline. The petroleum compa-
nies would also be prohibited from tak-
ing the pollutants from gasoline in
some areas and putting them back into
gasoline in other areas of the country
that are not subject to the more strin-
gent air quality standards. Those are
referred to as the anti-dumping protec-
tions. My bill places tighter restric-
tions on highly polluting aromatic and
olefin content of reformulated gaso-
line.

My legislation also recognizes the
important role of renewable fuels in
improving our environment, building
energy security for our nation, and in-
creasing farm income, economic
growth and job creation, especially in
rural areas. The legislation creates a
renewable content requirement for gas-
oline and for diesel fuel.

Overall, this legislation will get
MTBE out of gasoline, maintain and
improve the air quality and health ben-
efits of the reformulated gasoline pro-
gram and the Clean Air Act, and put
our nation on a solid path toward
greater use of renewable fuels.

I ask unanimous consent that a sec-
tion-by-section summary of my legisla-
tion be printed in the RECORD. I urge
my colleagues to support this impor-
tant legislation.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION SUMMARY—CLEAN AND

RENEWABLE FUELS ACT OF 2000
Section 1. Short title

The bill may be cited as the ‘‘Clean and
Renewable Fuels Act of 2000
Section 2. Use and cleanup of methyl tertiary

butyl ether

Prohibition Except in Specified Nonattain-
ment Areas: Section 211(c) of the Clean Air
Act is amended to provide that beginning
January 1, 2001, a person shall not sell or dis-
pense to ultimate consumers any fuel or fuel
additive containing MTBE in any area that
is not a specified nonattainment area in
which reformulated gasoline is required to
be used and in which MTBE was used to meet
the oxygen content requirement prior to
January 1, 2000.

Interim Period for Use of MTBE: The Ad-
ministrator shall issue regulations requiring,
during the one-year period beginning one
year after enactment, a one-third reduction
in the quantity of MTBE that may be sold or
dispensed for use in a fuel or fuel additive,
and during the one-year period beginning
two years after enactment, a two-thirds re-
duction in the quantity of MTBE that may
be sold or dispensed for use in a fuel or fuel
additive. In no area may the quantity of
MTBE sold or dispensed for use as a fuel or
fuel additive increase.

Basis for Reductions; Equitable Treat-
ment: The basis for reductions shall be the
quantity of MTBE sold or dispensed for use
as a fuel or fuel additive in the United States
during the one-year period ending on the
date of enactment. The regulations requiring
such reductions shall to the maximum ex-
tent practicable provide for equitable treat-
ment on a geographical basis and among
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manufacturers, refiners, distributors and re-
tailers.

Trading of Authorizations to Sell or Dis-
pense MTBE: To facilitate the most orderly
and efficient reduction in the use of MTBE,
the regulations may allow the sale and pur-
chase of authorizations to sell or dispense
MTBE for use in a fuel or fuel additive.

Labeling: The Administrator shall issue
regulations requiring any person selling or
dispensing gasoline that contains MTBE at
retail prominently to label the gasoline dis-
pensing system with a notice stating that
the gasoline contains MTBE and providing
such information concerning the human
health and environmental risks of MTBE as
the Administrator determines appropriate.

Prohibition on Use of MTBE or Other
Ethers: Effective three years after enact-
ment, a person shall not manufacture, intro-
duce into commerce, offer for sale, sell, or
dispense a fuel or fuel additive containing
MTBE or any other ether compound. The Ad-
ministrator may waive the prohibition on an
ether compound other than MTBE upon a de-
termination that it does not pose a signifi-
cant risk to human health or the environ-
ment. The Administrator may require a
more rapid reduction (including immediate
termination) of the quantity of MTBE sold
or dispensed in an area upon a determination
of MTBE contamination or a substantial risk
or contamination.

State Authority to Regulate MTBE: A
State may impose such restrictions, includ-
ing a prohibition, on the manufacture, sale
or use of MTBE in a fuel or fuel additive as
the State determines appropriate to protect
human health and the environment.

Remedial Action Regarding MTBE Con-
tamination: MTBE contamination would be
prioritized in state source water assessment
programs. EPA shall issue guidelines for
MTBE cleanup and may enter into coopera-
tive agreements for, and provide technical
assistance to support, voluntary pilot pro-
grams for the cleanup of MTBE and the pro-
tection of private wells from MTBE contami-
nation.

Section 3. Reformulated gasoline—in general;
oxygen content

Opt-in Areas; General Provisions: Regula-
tions issued for the reformulated gasoline
program shall apply to specified nonattain-
ment areas and opt-in areas. The regulations
shall require the greatest possible reduction
in emissions of ozone forming volatile or-
ganic and other compounds and emissions of
toxic air pollutants and precursors of toxic
air pollutants.

Waiver of Per-Gallon Oxygen Content Re-
quirement: The Administrator shall issue
regulations establishing a procedure pro-
viding for the submission of applications for
a waiver of any per-gallon oxygen content
requirement otherwise established and the
averaging of oxygen content over an appro-
priate period of time, not exceeding a year.
After consultation with the Secretary of En-
ergy and the Secretary of Agriculture, the
Administrator shall grant a petition for oxy-
gen averaging where necessary to avoid a
shortage or disruption in supply of reformu-
lated gasoline, to avoid excessive prices for
reformulated gasoline, or to facilitate at-
tainment by the area of a national ambient
air quality standard. The Administrator
shall ensure that the human health and envi-
ronmental benefits of the reformulated gaso-
line program are fully maintained during the
period of any waiver.

Temporary Reduction of Oxygen Content
Requirement: Upon application of a state, if
the Secretary of Energy with the concur-
rence of the Secretary of Agriculture finds
that there is an insufficient supply of
oxygenates in an area the Administrator
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may temporarily reduce or waive the oxygen
content requirement for the area to the ex-
tent necessary to ensure an adequate supply
of reformulated gasoline. A temporary waiv-
er would be effective for 90 days, or a shorter
period if a sufficient supply of oxygenates
exists, and may be extended for an additional
90-day period. The regulations shall ensure
that the human health and environmental
benefits of the reformulated gasoline pro-
gram are fully maintained during the period
of any temporary waiver of the oxygen con-
tent requirement.

Section 4. Limitations on aromatics and olefins

in reformulated gasoline

Aromatic Content: The aromatic hydro-
carbon content of reformulated gasoline
shall not exceed 22 percent by volume; the
average aromatic hydrocarbon content shall
not exceed the average aromatic hydro-
carbon content of reformulated gasoline sold
in either calendar year 1999 or calendar year
2000; and no gallon of reformulated gasoline
shall have an aromatic hydrocarbon content
in excess of 30 percent.

Olefin Content: The olefin content of refor-
mulated gasoline shall not exceed 8 percent
by volume; the average olefin content shall
not exceed the average olefin content of re-
formulated gasoline sold in either calendar
year 1999 or calendar year 2000; and no gallon
of reformulated gasoline shall have an olefin
content in excess of 10 percent.

Section 5. Reformulated gasoline performance
standards

Emissions of Volatile Organic Compounds:
Required reductions in VOC emissions shall
be on a mass basis and, to the maximum ex-
tent practicable using available science, on
the basis of ozone forming potential of VOCs
and taking into account the effect on ozone
formation of reducing carbon monoxide
emissions.

Emissions of Toxic Air Pollutants and Pre-
cursors: The required reductions shall apply
to toxic air pollutants or precursors of toxic
air pollutants. The required emissions reduc-
tions shall be on a mass basis and, to the
maximum extent practicable using available
science, on the basis of relative toxicity or
carcinogenic potency, whichever is more pro-
tective of human health and the environ-
ment.

Section 6. Anti-backsliding

Ozone Forming Potential: The Adminis-
trator shall revise performance standards to
ensure that the ozone forming potential,
taking into account all ozone precursors, of
the aggregate emissions during the high
ozone season from baseline vehicles using re-
formulated gasoline does not exceed the
ozone forming potential of emissions when
using reformulated gasoline that complies
with the regulations in effect on January 1,
2000.

Specified Pollutants: The Administrator
shall revise performance standards to ensure
that the aggregate emissions of specified pol-
lutants or their precursors when using refor-
mulated gasoline do not exceed the aggre-
gate emissions of such pollutants or precur-
sors from baseline vehicles when using refor-
mulated gasoline that complies with the reg-
ulations in effect on January 1, 2000. The
specified air pollutants are toxic air pollut-
ants, categorized by degree of toxicity and
carcinogenic potency; particulate matter
and fine particulate matter; pollutants regu-
lated under section 108; and such other pol-
lutants as the Administrator determines
should be controlled to prevent deterioration
of air quality and to achieve attainment of a
national ambient air quality standard in one
or more areas.

Adjustments for Carbon Monoxide Emis-
sions: In carrying out the ozone anti-back-
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sliding requirement, the Administrator shall
adjust the performance standard to take into
account carbon monoxide emissions that are
greater or less than the carbon monoxide
emissions achieved by reformulated gasoline
containing 2 percent oxygen by weight and
meeting other performance standards. An ad-
justment to the VOC emission reduction re-
quirements under the provisions of this sec-
tion shall be credited toward the require-
ment for VOC emissions reductions under
section 182 of the Clean Air Act.

Updating of Baseline Vehicles: Not later
than 3 years after enactment, the Adminis-
trator shall revise the performance stand-
ards to redefine the term ‘‘baseline vehicles”
as used in the anti-backsliding provisions to
mean vehicles representative of vehicles (in-
cluding off-road vehicles) in use as of Janu-
ary 1, 2000.

Section 7. Certification of fuels

Combined Reductions of Ozone Forming
VOCs and Carbon Monoxide: In certifying a
fuel formulation or slate of fuel formulations
as equivalent to reformulated gasoline, the
Administrator shall determine whether the
combined reductions in emissions of VOCs
and carbon monoxide result in a reduction in
ozone concentration equivalent to or greater
than the reduction achieved by a reformu-
lated gasoline meeting the statutory formula
and performance requirements. A certified
fuel formulation or slate of fuel formulations
shall receive the same VOC reduction credit
under section 182 as a reformulated gasoline
meeting the statutory formula and perform-
ance requirements.

Carbon Monoxide Credit: In determining
combined reductions in emissions of VOCs
and carbon monoxide by a fuel formulation
or slate of fuel formulations the Adminis-
trator shall consider the change in carbon
monoxide emissions from baseline vehicles
attributable to an oxygen content that ex-
ceeds any minimum oxygen content for re-
formulated gasoline applicable to the area
and may consider the change in carbon mon-
oxide emissions attributable to such oxygen
content from vehicles other than baseline
vehicles.

Toxic Air Pollutants and Precursors: To be
certified as equivalent to reformulated gaso-
line, the fuel or slate of fuels must achieve
equivalent or greater reduction in emissions
of toxic air pollutants or precursors of toxic
air pollutants than are achieved by a refor-
mulated gasoline meeting the statutory for-
mula and performance requirements.

Certification Subject to Anti-Backsliding
Rules: The provisions on certification would
clearly specify that a requirement for cer-
tification of a fuel formulation or slate of
fuel formulations is compliance with the
anti-backsliding provisions.

Section 8. Additional opt-in areas

Upon application of the Governor of a
State, the Administrator shall apply the re-
quirements relating to reformulated gasoline
in any area of the State that is not a covered
area or a classified area. The application
shall be published in the Federal Register as
soon as practicable after it is received.
Section 9. Anti-dumping protections

Updating Baseline Year; Additional Pollut-
ants Covered: The Administrator shall issue
regulations to ensure that gasoline sold or
introduced into commerce by a refiner,
blender or importer (other than gasoline cov-
ered by the reformulated gasoline rules) does
not result in average per-gallon emissions of
VOCs, oxides of nitrogen, carbon monoxide,
toxic air pollutants, particulate matter, fine
particulate matter, or any precursor of such
pollutants, in excess of the emissions of each
pollutants attributable to gasoline sold or
introduced into commerce by the refiner,
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blender or importer in calendar year 1999 or
calendar year 2000, in whichever year the
lower emissions occurred. In the absence of
adequate and reliable data for a refiner,
blender or importer for calendar year 1999 or
calendar year 2000, the Administrator shall
substitute baseline gasoline for 1999 or 2000
gasoline.

Average Per-Gallon Emissions: In applying
the anti-dumping provisions, average per-
gallon emissions shall be measured on the
basis of mass, and to the maximum extent
practicable using available science, on the
basis of ozone-forming potential, degree of
toxicity and carcinogenic potency.

Aromatic Hydrocarbon and Olefin Content:
Anti-dumping requirements also apply to en-
sure against increases in aromatic hydro-
carbon or olefin content of gasoline relative
to the levels in calendar year 1999 or cal-
endar year 2000, in whichever year the con-
tent was lower.

Anti-Dumping Compliance: The Adminis-
trator shall issue regulations providing that
an increase in oxides of nitrogen or volatile
organic compounds caused by adding
oxygenates may be offset by an equal or
greater reduction in emissions of VOCs, car-
bon monoxide or toxic air pollutants. In
making this determination, the Adminis-
trator shall measure emissions on the basis
of mass, and to the maximum extent prac-
ticable using available science, on the basis
of ozone-forming potential, degree of tox-
icity and carcinogenic potency.

Section 10. Renewable content of gasoline and
diesel fuel

Renewable Content of Gasoline: Not later
than September 1, 2000, the Administrator
shall issue regulations requiring each re-
finer, blender or importer of gasoline to com-
ply with renewable content requirements. On
a quarterly basis, all gasoline sold or intro-
duced into commerce shall contain the appli-
cable percentage of fuel derived from a re-
newable source. The applicable percentages
increase from 1.3 percent in 2000, to 2.4 per-
cent in 2004 (coinciding with the expected
prohibition of MTBE by late 2003) and to 4.2
percent in 2010 and thereafter.

Fuel Derived From A Renewable Source:
The definition of fuel derived from a renew-
able source includes fuel produced from agri-
cultural commodities, products and their
residues; plant materials, including grasses,
fibers, wood and wood residues; dedicated en-
ergy crops and trees; animal wastes, byprod-
ucts and other materials of animal origin;
municipal wastes and refuse derived from
plant or animal sources; and other biomass
that is used to replace or reduce the quan-
tity of fossil fuel in a fuel mixture used to
operate a motor vehicle, motor vehicle en-
gine, nonroad vehicle, or nonroad engine.

Credit Program: The Administrator shall
establish a program for renewable fuel credit
trading on a quarterly average basis. The
Administrator, in consultation with the Sec-
retary of Energy and the Secretary of Agri-
culture, may issue regulations governing the
generation and trading of such credits in
order to prevent excessive geographical con-
centration in the use of fuel derived from re-
newable sources that would tend unduly to
affect the price, supply or distribution of
such fuels; impede the development of the re-
newable fuels industry; or otherwise inter-
fere with the purposes of the renewable fuel
content requirement.

Waiver: A waiver from the renewable con-
tent requirement may be granted for an area
in whole or in part after consultation with
the Secretary of Agriculture and the Sec-
retary of Energy. The waiver may only be
granted for an area upon a determination
that the renewable content requirement
would severely harm the economy or envi-
ronment of the area, or there is inadequate
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domestic supply or distribution capacity
with respect to fuels from renewable sources
and only after a determination that use of
the credit trading program would not allevi-
ate the circumstances on which the petition
is based. A waiver shall terminate after one
year, or at such earlier time as is determined
appropriate by the Administrator, but may
be renewed after consultation with the Sec-
retary of Agriculture and the Secretary of
Energy.

Labeling: The Administrator shall issue
guidance to the States for labeling at the
point of retail sale of fuel derived from a re-
newable source and the major fuel additive
components of the fuel.

Reports to Congress: Concerning the re-
newable content requirement, the Adminis-
trator shall report to Congress at least every
3 years (1) regarding reductions in emissions
of air pollutants; (2) in consultation with the
Secretary of Agriculture, regarding the im-
pact on demand for farm commodities, bio-
mass and other material used for producing
fuel derived from renewable sources; the ade-
quacy of food and feed supplies; and the ef-
fect upon farm income, employment and eco-
nomic growth, particularly in rural areas;
and (3) in consultation with the Secretary of
Energy, describing greenhouse gas emission
reductions and assessing the effect on U.S.
energy security and reliance on imported pe-
troleum.

Renewable Content of Diesel Fuel: Not
later than September 1, 2000, the Adminis-
trator shall issue regulations applicable to
each refiner, blender, or importer of diesel
fuel to ensure that diesel fuel sold or intro-
duced into commerce in the United States
complies with renewable content require-
ments. The Administrator shall establish re-
quirements for the content of diesel fuel that
is derived from renewable sources similar to
the requirements of the program for gaso-
line, using the same definition of fuel de-
rived from a renewable source. The regula-
tions shall establish applicable percentages
by volume for renewable content for diesel
fuel on a quarterly basis, require a gradual
increase in the renewable content of diesel
fuel, and require that for calendar year 2010
and thereafter the applicable percentage
shall be 1.0 percent. The regulations shall
provide for credit trading and waiver appli-
cations on similar terms to those of the pro-
gram for gasoline.

Prevention of effects on Highway Appor-
tionments: States would be protected from
any adverse impacts as a consequence of the
sale and use within a State of ethanol in de-
termining the payments attributable to a
State paid into the Highway Trust Fund and
the minimum guarantee based on payments
into the Highway Trust Fund.

By Mr. KERRY (for himself, Mr.
GRASSLEY, Mr. SARBANES, Mr.
LEVIN, and Mr. ROCKEFELLER):

S. 2972. A Dbill to combat inter-
national money laundering and protect
the United States financial system,
and for other purposes; to the Com-
mittee on Banking, Housing, and

Urban Affairs.

THE INTERNATIONAL COUNTER-MONEY LAUN-
DERING AND FOREIGN ANTICORRUPTION ACT
OF 2000
Mr. KERRY. Mr. President, I believe

the United States must do more to stop

international criminals from washing
the blood off their profits from the sale
of drugs, from terror or from organized
crime by laundering money into the

United States financial system.

That is why today, along with Sen-
ators GRASSLEY, SARBANES, LEVIN, and
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ROCKEFELLER, I am introducing the
International Counter-Money Laun-
dering and Foreign Anticorruption Act
of 2000 which will give the Secretary of
the Treasury the tools to crack down
on international money laundering ha-
vens and protect the integrity of the
U.S. financial system from the influx
of tainted money from abroad.

I very much appreciate work of the
Secretary of Treasury Lawrence Sum-
mers in the development of this legis-
lation. Secretary Summers has been a
leader in bringing the issue of money
laundering to the attention of the
American public and the Congress. Ear-
lier this year, Secretary Summers said,
“The attack on money laundering is an
essential front in the war on narcotics
and the broader fight against organized
crime worldwide. Money laundering
may look like a polite form of white
collar crime, but it is the companion of
brutality, deceit and corruption.”

I am deeply saddened that I will not
have the pleasure of working with Sen-
ator PAUL COVERDELL, who was to be
the primary cosponsor of this legisla-
tion. His passing is a tremendous loss
to the both to the American people and
the U.S. Senate.

Money laundering is the financial
side of international crime. It occurs
when criminals seek to disguise money
that was illegally obtained. It allows
terrorists, drug cartels, organized
crime groups, corrupt foreign govern-
ment officials and others to preserve
the profit from their illegal activities
and to finance new crimes. It provides
the fuel that allows criminal organiza-
tions to conduct their ongoing affairs.
It has a corrosive effect on inter-
national markets and financial institu-
tions. Money launderers rely upon the
existence of jurisdictions outside the
United States that offer bank secrecy
and special tax or regulatory advan-
tages to non-residents, and often com-
plement those advantages with weak
financial supervision and regulatory
regimes.

Today, the global volume of
laundered money is estimated to be 2—
5 percent of global Gross Domestic
Product, between $600 billion and $1.5
trillion. The effects of money laun-
dering extend far beyond the param-
eters of law enforcement, creating
international political issues while
generating domestic political crises.

International criminals have taken
advantage of the advances in tech-
nology and the weak financial super-
vision in some jurisdictions to place
their illicit funds into the United
States financial system. Globalization
and advances in communications and
technologies allow criminals to move
their illicit gains faster and farther
than ever before. The result has been a
proliferation of international money
laundering havens. The ability to laun-
der money into the United States
through these jurisdictions has allowed
corrupt foreign officials to system-
ically divert public assets to their per-
sonal use, which in turn undermines
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U.S. efforts to promote democratic in-
stitutions and stable, vibrant econo-
mies abroad.

In February, State and Federal regu-
lators formally sanctioned the Bank of
New York for ‘‘deficiencies’ in its anti-
money laundering practices including
lax auditing and risk management pro-
cedures involving their international
banking business. The sanctions were
based on the Bank of New York’s in-
volvement in an alleged money laun-
dering scheme where more than $7 bil-
lion in funds were transmitted from
Russia into the bank. Federal inves-
tigators are currently attempting to
tie the $7 billion to criminal activities
in Russia such as corporate theft, po-
litical graft or racketeering.

In November 1999, the minority staff
of the Senate Governmental Affairs
Subcommittee on Investigations re-
leased a report on private banking and
money laundering. The report describes
a number of incidences where high
level government officials have used
private banking accounts with U.S. fi-
nancial institutions to launder mil-
lions of dollars from foreign govern-
ments. The report details how Raul Sa-
linas, brother of former President of
Mexico, Carlos Salinas, used private
bank accounts to launder money out of
Mexico. Representatives from
Citigroup testified at a Subcommittee
hearing that the bank had been slow to
correct controls over their private
banking accounts.

During the 1980’s, as chairman of the
Senate Permanent Subcommittee on
Investigations, I began an investiga-
tion of the Bank of Credit and Com-
merce International (BCCI), and uncov-
ered a complex money laundering
scheme. Unlike any ordinary bank,
BCCI was from its earliest days made
up of multiplying layers of entities, re-
lated to one another through an impen-
etrable series of holding companies, af-
filiates, subsidiaries, banks-within-
banks, insider dealings, and nominee
relationships.

By fracturing corporate structure,
record keeping, regulatory review, and
audits, the complex BCCI family of en-
tities was able to evade ordinary legal
restrictions on the movement of cap-
ital and goods as a matter of daily
practice and routine. In creating BCCI
as a vehicle fundamentally free of gov-
ernment control, its creators developed
an ideal mechanism for facilitating il-
licit activity by others.

BCCI’s used this complex corporate
structure to commit fraud involving
billions of dollars; and launder money
for their clients in Europe, Africa, Asia
and the Americas. Fortunately, we
were able to bring many of those in-
volved in BCCI to justice. However, my
investigation clearly showed that
rogue financial institutions have the
ability to circumvent the laws designed
to stop financial crimes.

In recent years, the United States
and other well-developed financial cen-
ters have been working together to im-
prove their antimoney laundering re-
gimes and to set international anti-
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money laundering standards. Back in
1988, I included a provision in the State
Department Reauthorization bill that
requires major money laundering coun-
tries to adopt laws similar to our own
on reporting currency, or face sanc-
tions if they did not. Panama and Ven-
ezuela wound up negotiating what were
called Kerry agreements with the
United States and became less vulner-
able to the placement of U.S. currency
by drug traffickers in the process.

Unfortunately, other nations—some
small, remote islands—have moved in
the other direction. Many have passed
laws that provide for excessive bank se-
crecy, anonymous company incorpora-
tion, economic citizenship, and other
provisions that directly conflict with
well-established international anti-
money laundering standards. In doing
so, they have become money laun-
dering havens for international crimi-
nal networks. Some even blatantly ad-
vertise the fact that their laws protect
anyone doing business from U.S. law
enforcement.

Just last month, the Financial Ac-
tion Task Force, an intergovernmental
body developed to develop and promote
policies to combat financial crime, re-
leased a report naming fifteen jurisdic-
tions—including the Bahamas, The
Cayman Islands, Russia, Israel, Pan-
ama, and the Philippines—that have
failed to take adequate measures to
combat international money laun-
dering. This is a clear warning to fi-
nancial institutions in the TUnited
States that they must begin to scruti-
nize many of their financial trans-
actions with customers in these coun-
tries as possibly being linked to crime
and money laundering. Soon, the Fi-
nancial Action Task Force will develop
bank advisories and criminal sanctions
that will have the effect of driving le-
gitimate financial business from these
nations, depriving them of a lucrative
source of tax revenue. This report has
provided important information that
governments and financial institutions
around the world should learn from in
developing their own anti-money laun-
dering laws and policies.

The Financial Stability Forum has
recently released a report that cat-
egorizes offshore financial centers ac-
cording to their perceived quality of
supervision and degree of regulatory
cooperation. The Organization of Eco-
nomic Cooperation and Development
(OECD) has begun a new crackdown on
harmful tax competition. Members of
the European Union has reached an
agreement in principle on sweeping
changes to bank secrecy laws, intended
to bring cross-border investment in-
come within the net of tax authorities.

The actions by the Financial Action
Task Force, the European Union and
others show a renewed international
focus and commitment to curbing fi-
nancial abuse around the world. I be-
lieve the United States has a similar
obligation to use this new information
to update our anti-money laundering
status.
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The International Counter-Money
Laundering and Anticorruption Act of
2000 which I am introducing today
would provide the tools the U.S. needs
to crack down on international money
laundering havens and protect the in-
tegrity of the U.S. financial system
from the influx of tainted money from
abroad. The bill provides for actions
that will be graduated, discretionary,
and targeted, in order to focus actions
on international transactions involving
criminal proceeds, while allowing le-
gitimate international commerce to
continue to flow unimpeded. It will
give the Secretary of the Treasury—
acting in consultation with other sen-
ior government officials and the Con-
gress—the authority to designate a
specific foreign jurisdiction, foreign fi-
nancial institution, or class of inter-
national transactions as being of ‘“‘pri-
mary money laundering concern.”
Then, on a case-by-case basis, the Sec-
retary will have the option to use a se-
ries of new tools to combat the specific
type of foreign money laundering
threat we face. In some cases, the Sec-
retary will have the option to require
banks to pierce the veil of secrecy that
foreign criminals hide behind. In other
cases, the Secretary will have the op-
tion to require the identification of
those using a foreign bank’s cor-
respondent or payable-through ac-
counts. And if these transparency pro-
visions were deemed to be inadequate
to address the specific problem identi-
fied, the Secretary will have the option
to restrict or prohibit U.S. banks from
continuing correspondent or payable-
through banking relationships with
money laundering havens and rogue
foreign banks. Through these steps, the
Secretary will help prevent laundered
money from slipping undetected into
the U.S. financial system and, as a re-
sult, increase the pressure on foreign
money laundering havens to bring
their laws and practices into line with
international anti-money Ilaundering
standards. The passage of this legisla-
tion will make it much more difficult
for international criminal organiza-
tions to launder the proceeds of their
crimes into the United States.

This bill fills in the current gap be-
tween bank advisories and Inter-
national Emergency Economic Powers
Act (IEEPA) sanctions by providing
five new intermediate measures. Under
current law, the only counter-money
laundering tools available to the fed-
eral governments are advisories, an im-
portant but relatively limited measure
instructing banks to pay close atten-
tion to transactions that involve a
given country, and full-blown economic
sanctions under the IEEPA. This legis-
lation gives five additional measures to
increase the government’s ability to
apply pressure against targeted juris-
dictions or institutions.

This legislation will in no way jeop-
ardize the privacy of the American
public. The focus is on foreign jurisdic-
tions, financial institutions and classes
of transactions that present a threat to
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the United States, not on American
citizens. The actions that the Sec-
retary of the Treasury is authorized to
take are designated solely to combat
the abuse of our banks by specifically
identified foreign money laundering
threats. This legislation is in no way
similar to the Know-Your-Customer
regulations that were proposed by the
regulators last year. Further, the in-
tent of this legislation is not to add ad-
ditional regulatory burdens on finan-
cial institutions, but, to give the Sec-
retary of the Treasury the ability to
take action against existing money
laundering threats.

Let me repeat, this legislation only
gives the discretion to use these tools
to the Secretary of the Treasury. There
is no automatic trigger which forces
action whenever evidence of money
laundering is uncovered. Before any ac-
tion is taken, the Secretary of the
Treasury, in consultation with other
key government officials, must first
determine whether a specific country,
financial institution or type of trans-
action is of primary money laundering
concern. Then, a calibrated response
will be developed that will consider the
effectiveness of the measure to address
the threat, whether other countries are
taking similar steps, and whether the
response will cause harm to U.S. finan-
cial institutions and other firms.

This legislation will strengthen the
ability of the Secretary to combat the
international money laundering and
help protect the integrity of the U.S.
financial system. This bill is supported
by the heads of all the major federal
law enforcement agencies. The House
Banking Committee recently reported
out this legislation with a bipartisan
33-1 vote. I believe this legislation de-
serves consideration by the Senate dur-
ing the 106th Congress.

Today, advances in technology are
bringing the world closer together than
ever before and opening up new oppor-
tunities for economic growth. However,
with these new advantages come equal-
ly important obligations. We must do
everything possible to insure that the
changes in technology do not give com-
fort to international criminals by giv-
ing them new ways to hide the finan-
cial proceeds of their crimes. I believe
that this legislation is a first step to-
ward limiting the scourge of money
laundering will help stop the develop-
ment of international criminal organi-
zations.

Mr. SARBANES. Mr. President, I am
pleased to join Senators KERRY, GRASS-
LEY, LEVIN, and ROCKEFELLER in intro-
ducing the Clinton/Gore administra-
tion’s International Counter-Money
Laundering and Foreign Anti-Corrup-
tion Act of 2000 (‘“ICMLA’). Money
laundering poses an ongoing threat to
the financial stability of the United
States. It is estimated by the Depart-
ment of the Treasury that the global
volume of laundered money accounts
for between 2-5 percent of the global
GDP.

The ICMLA is designed to bolster the
United States ability to counter the
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laundering of the proceeds of drug traf-
ficking, organized crime, terrorism,
and official corruption from abroad.
The bill broadens the authority of the
Secretary of the Treasury, ensures that
banking transactions and financial re-
lationships do not contravene the pur-
poses of current antimoney laundering
statutes, provides a clear mandate for
subjecting foreign jurisdictions that fa-
cilitate money laundering to special
scrutiny, and enhances reporting of
suspicious activities. The bill similarly
strengthens current measures to pre-
vent the use of the U.S. financial sys-
tem for personal gain by corrupt for-
eign officials and to facilitate the repa-
triation of any stolen assets to the citi-
zens of countries to whom such assets
belong.

First, section 101 of the ICMLA gives
the Secretary of the Treasury, in con-
sultation with other key government
officials, discretionary authority to
impose five new ‘‘special measures’’
against foreign jurisdictions and enti-
ties that are of ‘“‘primary money laun-
dering concern’ to the United States.
Under current law, the only counter-
money laundering tools available to
the federal government are advisories,
an important but relatively limited
measure instructing banks to pay close
attention to transactions that involve
a given country, and full-blown eco-
nomic sanctions under the Inter-
national Emergency Economic Powers
Act (“IEEPA”). The five new inter-
mediate measures will increase the
government’s ability to apply well-
calibrated pressure against targeted ju-
risdictions or institutions. These new
measures include: (1) requiring addi-
tional record keeping/reporting on par-
ticular transactions, (2) requiring the
identification of the beneficial foreign
owner of a U.S. bank account, (3) re-
quiring the identification of those indi-
viduals using a U.S. bank account
opened by a foreign bank to engage in
banking transactions (a ‘‘payable-
through account’), (4) requiring the
identification of those using a U.S.
bank account established to receive de-
posits and make payments on behalf of
a foreign financial institution (a ‘‘cor-
respondent account’’), and (5) restrict-
ing or prohibiting the opening or main-
taining of certain correspondent ac-
counts.

Second, the bill seeks to enhance
oversight into illegal activities by
clarifying that the ‘‘safe harbor’ from
civil liability for filing a Suspicious
Activity Report (‘““SAR’’) applies in any
litigation, including suit for breach of
contract or in an arbitration pro-
ceeding. Under the Bank Secrecy Act
(““BSA”), any financial institution or
officer, director, employee, or agent of
a financial institution is protected
against private civil liability for filing
a SAR. Section 201 of the bill amends
the BSA to clarify the prohibition on
disclosing that a SAR has been filed.
These reports are the cornerstone of
our nation’s money-laundering efforts
because they provide the information
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necessary to alter law enforcement to
illegal activity.

Third, the bill enhances enforcement
of Geographic Targeting Orders
(““GTOs”). These orders lower the dol-
lar thresholds for reporting trans-
actions within a defined geographic
area. Section 202 of the bill clarifies
that civil and criminal penalties for
violations of the Bank Secrecy Act and
its regulations also apply to reports re-
quired by GTO’s. In addition, the sec-
tion clarifies that structuring a trans-
action to avoid a reporting require-
ment by a GTO is a criminal offense
and extends the presumptive GTO pe-
riod from 60 to 180 days.

Fourth, section 203 of the bill permits
a bank, upon request of another bank,
to include suspicious illegal activity in
written employment references. Under
this provision, banks would be per-
mitted to share information con-
cerning the possible involvement of a
current or former officer or employee
in potentially unlawful activity with-
out fear of civil liability for sharing
the information.

Finally, title III of the bill addresses
corruption by foreign officials and rul-
ing elites. Pursuant to a sense of Con-
gress, the Secretary of the Treasury, in
consultation with the Attorney Gen-
eral and the financial services regu-
lators, is mandated to issue guidelines
to financial institutions operating in
the United States on appropriate prac-
tices and procedures to reduce the like-
lihood that such institutions could fa-
cilitate proceeds expropriated by or on
behalf of foreign senior government of-
ficials.

The ICMLA addresses many of the
shortcomings of current law. The Sec-
retary of Treasury is granted addi-
tional authority to require greater
transparency of transactions and ac-
counts as well as to narrowly target
penalties and sanctions. The reporting
and collection of additional informa-
tion on suspected illegal activity will
greatly enhance the ability of bank
regulators and law enforcement to
combat the laundering of drug money,
proceeds from corrupt regimes, and
other illegal activities.

Mr. President, the House Banking
Committee passed the identical
antimoney laundering bill by a vote of
31 to 1 on June 8, 2000. I hope that we
can move this legislation expeditiously
in the Senate.

By Mr. KERRY (for himself and
Mr. HOLLINGS):

S. 2973. A bill to amend the Magnu-
son-Stevens Fishery Conservation and
Management Act to improve fishery
management and enforcement, and
fisheries data collection, research, and
assessment, and for other purposes; to
the Committee on Commerce, Science,
and Transportation.

THE MAGNUSON-STEVENS ACT AMENDMENTS OF
2000

Mr. KERRY. Mr. President, I rise
today to introduce the Magnuson-Ste-
vens Act Amendments of 2000. I would
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like to thank Mr. HOLLINGS for joining
me as an original cosponsor of this leg-
islation to reauthorize and update the
Magnuson-Stevens Fishery Conserva-
tion and Management Act. As my col-
leagues and I well remember, we last
substantially reauthorized the Act
only four years ago with the Sustain-
able Fisheries Act—a three-year effort
in itself. As in 1996, I look forward to
working with members of the Com-
merce Committee as we update and im-
prove this most important legislation.

Mr. President, the fishery resources
found off U.S. shores are a valuable na-
tional heritage. In 1998, the last year
for which we have figures, U.S. com-
mercial fisheries produced $3.1 billion
in dockside revenues, contributing a
total of more than $25 billion to the
Gross National Product. By weight of
catch, the United States is the world’s
fifth largest fishing nation, harvesting
over 4 million tons of fish annually.
The United States is also a significant
seafood exporter, with exports valued
at over $8 billion in 1998. In addition to
supporting the commercial seafood in-
dustry, U.S. fishery resources provide
enjoyment for about 9 million salt-
water anglers who take home roughly
200 million pounds of fish each year.

Over the past year, the Commerce
Committee under Senator SNOWE’S
leadership has been holding a series of
hearings around the country in prepa-
ration for this year’s reauthorization.
These hearings have pointed to omne
central theme—while there is certainly
room for improving fisheries manage-
ment under the Magnuson-Stevens Act,
the sweeping changes we made in 1996
are still being implemented in each re-
gion. In fact, a number of regions are
showing good progress, including New
England where the yellowtail flounder
and haddock stocks are rebounding.
For this reason, I believe this year’s re-
authorization should leave in place the
core conservation provisions of the
Act, and focus on providing adequate
resources, and any organizational or
other changes necessary for NOAA
Fisheries and Regional Fishery Man-
agement Councils to achieve the goals
we set forth in the Sustainable Fish-
eries Act.

Mr. President, the bill I introduce
today outlines a proposal for making
this a reality. While we have added in-
creasingly complex technical and sci-
entific requirements to the fisheries
management process, we have failed in
many cases to provide the resources
necessary to meet these requirements.
Effective fisheries management for the
future will rely on committing ade-
quate resources and direction to the
fisheries managers as well as the fish-
ing participants. These include pro-
viding necessary funding increases to
both the agency and the Councils, cre-
ation of a national observer program,
establishing a nationwide cooperative
research program with the fishing in-
dustry, and ensuring that we are col-
lecting the socioeconomic data we need
to design management measures that
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make sense for fishermen. This legisla-
tion aims to remedy this by providing
a significant increase in funding, and
specifying amounts required to support
both the new initiatives and existing
programs.

Over the years, we have reauthorized
the Magnuson-Stevens Act many
times, and each time we have wrestled
with the question of how to improve
the ability of the Regional Fisheries
Management Councils to effectively
and fairly implement the requirements
of the Act. This bill suggests ways in
which to begin remedying these con-
cerns. First, the bill would clarify that
the Secretary of Commerce must en-
sure representation on the Council of
all qualified persons who are concerned
with fisheries conservation and man-
agement. While fishermen are the
source of tremendous wisdom and ex-
pertise needed in managing these fish-
eries, there are others such as sci-
entists and those with other relevant
experience who may also provide valu-
able service to the Councils. To help
the Secretary meet this requirement,
the bill requires Governors to consult
with members of recreational, commer-
cial, and other fishing or conservation
interests within a State before select-
ing a list of nominees to send to the
Secretary. We would like to see all
those who can provide constructive at-
tention to our fishery management
problems to work together to forge in-
novative and progressive solutions. In
addition, we must increase independent
scientific involvement in the Councils,
and my legislation would provide that
Councils must involve Science and Sta-
tistics Committee members in the de-
velopment and amendment of fisheries
management plans.

I do know of the grave concerns ex-
pressed by conservation groups, fisher-
men, scientists and managers about
problems with the existing fishery
management process. I believe we need
to address these questions, both with
respect to the Councils and the Agen-
cy. I would like to work on this further
with my colleagues as we go forward,
but in the meantime this bill asks the
National Academy of Sciences to bring
together international and regional ex-
perts to evaluate what works and what
may be broken in the current system,
and what additional changes may be
necessary to modernize and make more
effective our entire fishery manage-
ment process.

In our series of hearings around the
country, we have consistently heard a
call from both industry and conserva-
tion groups for observer coverage in
our fisheries. We have failed to ade-
quately provide funding mechanisms
for observer coverage; each year, feder-
ally funded observers are deployed in
as few as five to seven fisheries, and ob-
server coverage is rarely over 20 per-
cent. Without observer coverage, there
is little hope that we will have statis-
tically significant data, particularly
data on actual levels of bycatch. I have
included provisions to ensure that each
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fishery management plan details ob-
server coverage and monitoring needs
for a fishery, and created a new Na-
tional Observer Program. This national
program would address technical and
administrative responsibilities over re-
gional observer programs. I have also
included provisions to allow Councils
or the Secretary to develop observer
monitoring plans, and have established
a fishery observer fund which would in-
clude funds appropriated for this pur-
pose, collected as fines under a new by-
catch incentive program, or deposited
through fees established under this sec-
tion.

In the 1996 reauthorization, we took a
first step in dealing with the issue of
bycatch by instructing NMFS to imple-
ment a standardized bycatch reporting
methodology. Nonetheless, I believe we
have a long way to go in dealing with
the bycatch problem in many of our
fisheries. In addition to establishing a
national observer program, my bill
would establish a task force to rec-
ommend measures to monitor, manage,
and reduce bycatch and unobserved
fishing mortality. The Secretary would
then be charged with implementing
these recommendations. In addition, I
have provided for the development of
bycatch reduction incentive programs
that could include a system of fines,
non-transferable bycatch quotas, or
preferences for gear types with low-by-
catch rates.

It is also time for us to move forward
on ecosystem-based fishery manage-
ment. We do not yet have the data to
actually manage most of our fisheries
on an ecosystem basis, but I still be-
lieve we must begin the preparation
and consideration of fishery ecosystem
plans. We must strive to understand
the complex ecological and socio-
economic environments in which fish
and fisheries exist, if we hope to antici-
pate the effects that fishery manage-
ment will have on the ecosystem, and
the effects that ecosystem change will
have on fisheries. My legislation would
require each Council to develop one
fishery ecosystem plan for a marine
ecosystem under its jurisdiction. Each
ecosystem plan would have to include a
listing of data and information needs
identified during development of the
plan, and the means of addressing any
scientific uncertainties associated with
the plan.

One of the most resounding com-
ments we heard at all of our regional
hearings was the need to continually
improve scientific information, and to
involve the fishing industry in the col-
lection of this information. My bill
would establish a national cooperative
research program, patterned after the
successful cooperative research pro-
gram in the New England scallop fish-
ery, for projects that are developed
through partnerships among federal
and state managers, fishing industry
participants, and academic institu-
tions. Priority would be given to
projects to reduce bycatch, conserva-
tion engineering projects, projects to
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identify and protect essential fish habi-
tat or habitat area of particular con-
cern, projects to collect fishery eco-
system information and improve pre-
dictive capabilities, and projects to
compile social and economic data on
fisheries.

Over the years, I have heard much
complaint that NMFS does not commu-
nicate effectively with the fishing in-
dustry or the general public. To rem-
edy this, my bill calls for the establish-
ment of a fisheries outreach program
within NMFS to heighten public under-
standing of NMFS research and tech-
nology, train Council members on im-
plementation of National Standards 1
and 8 requirements of NEPA and the
Regulatory Flexibility Act, and iden-
tify means of improving quality and re-
porting of fishery-dependent data. New
provisions would also require improve-
ment of the transparency of the stock
assessment process and methods, and
increase access and compatibility of
data relied upon in fishery manage-
ment decisions. I have required the
Secretary to periodically review fish-
ery data collection and assessment
methods, and to establish a Center for
Independent Peer Review under which
independent experts would be provided
for special peer review functions.

Mr. President, I have also included
provisions to address one of our biggest
problems in fisheries today—too many
fishermen chasing too few fish. It is
true that many of our fisheries are
overcapitalized. A buyout in New Eng-
land several years ago attempted to
deal with this problem, and according
to Penny Dalton, Assistant Adminis-
trator for Fisheries, in a recent USA
Today article, the buyout ‘‘jump start-
ed recovery in the New England
groundfish fishery.” A section of my
bill would require the Secretary to
evaluate overcapacity in each fishery,
and identify measures planned or taken
to reduce any such overcapacity. My
legislation would amend the existing
Act to ensure that capacity reduction
programs also consider and address la-
tent fishing capacity, and would allow
the use of Capital Construction Funds
and funds from the Fisheries Finance
Program for measures to benefit the
conservation and management of fish-
eries such as capacity reduction, as
well as for gear and safety improve-
ments.

In 1996, we enacted a new concept in
defining, and requiring protection and
identification of, essential fish habitat
(EFH). While there has been much out-
cry that essential fish habitat has been
identified too broadly and that EFH
consultation processes have resulted in
regulatory delay, GAO reports very few
real problems resulting from such des-
ignations. As a result, I do not feel it is
necessary to significantly modify EFH
provisions. Instead, I believe we can
improve the current work of NMFS and
the Councils to identify EFH, and areas
within them called ‘‘habitat areas of
particular concern” (HAPCs). I have
added new provisions that would re-
quire Councils to protect and identify
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HAPCs as part of existing requirements
to identify and protect EFH. My bill
would clarify that HAPCs are to be
identified pursuant to the NMFS EFH
guidelines, and that these areas should
receive priority identification and pro-
tection, as they are oftentimes the
areas most critical to fish spawning
and recruitment. It is crucial that we
improve our understanding of fisheries
habitat, and my bill would establish
pilot cooperative research projects on
fishery and non-fishery impacts to
HAPCs.

Finally, Mr. President, I would like
to address the issue of individual fish-
ing quotas, which have been the sub-
ject of much debate over the past few
years. There is a moratorium on these
programs in place until September 30,
2000, and we have been skirting consid-
eration of this new management tool
for too long. We must begin debate and
consideration of the panoply of exclu-
sive quota-based programs that have
developed over the past several years,
which must include adoption of legisla-
tive guidance for these programs. For
this reason, the bill suggests a set of
national criteria that would permit es-
tablishment of exclusive quota based
programs—including community-based
quotas, fishing cooperatives, and indi-
vidual fishing quotas—but still protect
the concerns of those who do not wish
to employ these tools. I invite all those
who are concerned about these issues
to engage in a discussion with my col-
leagues and me on the appropriate way
to address this national issue as we
move forward this session.

I understand the many concerns of
small fishermen in New England re-
garding the use of these tools. First, no
region would have to implement an ex-
clusive quota-based program without
approval of a 3/6 majority of eligible
permit holders through a referendum
process. In addition, any exclusive
quota-based program developed under
my legislation would have to meet a
set of national criteria. These national
criteria would include provisions spe-
cifically aimed at protecting small
fishermen such as the following: (1) en-
suring that quota-based programs pro-
vide a fair and equitable initial alloca-
tion of quota (including the establish-
ment of an appeals process for quali-
fication and allocation decisions), (2)
preserving the historical distribution
of catch among vessel categories and
gear sectors, (3) considering allocation
of a portion of the annual harvest spe-
cifically to small fishermen and crew
members; and (4) requiring programs to
consider the effects of consolidation of
quota shares and establish limits nec-
essary to prevent inequitable con-
centration of quota share or significant
impacts on other fisheries or fishing
communities. To respond to the con-
cern that we must ensure quota-based
programs meet conservation objec-
tives, my legislation would provide a 7-
year review of the performance of
quota holders, including fulfillment of
conservation requirements of the Act.

CONGRESSIONAL RECORD — SENATE

Finally any quota-based program
would have to have a plan to ration-
alize the fishery—which in some cases
would require a buyout of excess capac-
ity under section 312(b) of the Act.

Mr. President, I believe this legisla-
tion provides the funding, tools, and
programs to ensure the important
changes made in the 1996 amendments
are implemented effectively and im-
proved where necessary. During the
last reauthorization, our nation’s fish-
eries were at a crossroads, and action
was required to remedy our marine re-
source management problems, to pre-
serve the way of life of our coastal
communities, and to promote the sus-
tainable use and conservation of our
marine resources for future genera-
tions and for the economic good of the
nation. We made changes in 1996 that
were good for the environment, good
for the fish, and good for the fisher-
men. We must stay the course, and this
bill will help us do just that. In addi-
tion, the bill will provide us with inno-
vative tools, such as exclusive quota-
based programs and the new national
observer program, to further advance
fisheries management. Mr. President, I
remain committed to the goal of estab-
lishing biologically and economically
sustainable fisheries so that fishing
will continue to be an important part
of the culture of coastal communities
as well as the economy of the Nation
and Massachusetts.

By Mrs. FEINSTEIN:

S. 2975. A bill to limit the adminis-
trative expenses and profits of man-
aged care entities to not more than 15
percent of premium revenues; to the
Committee on Finance.

MANAGED CARE HEALTH BENEFITS INTEGRITY

ACT OF 2000

Mrs. FEINSTEIN. Mr. President,
today, I am introducing the Health
Benefits Integrity Act to make sure
that most health care dollars that peo-
ple and employers pay into a managed
care health insurance plan get spent on
health care and not on overhead.

Under my bill, managed care plans
would be limited to spending 15 percent
of their premium revenues on adminis-
tration. This means that if they spend
15 percent on administration, they
would spend 85 percent of premium rev-
enues on health care benefits or serv-
ices.

This bill was prompted by study by
the Inspector General (IG) for the U.S.
Department of Health and Human
Services reported under a USA Today
headline in February, ‘‘Medicare HMOs
Hit for Lavish Spending.” The IG re-
viewed 232 managed care plans that
contract with Medicare and found that
in 1999 the average amount allocated
for administration ranged from a high
of 32 percent to a low of three percent.
The IG recommended that the Depart-
ment establish a ceiling on the amount
of administrative expenditures of
plans, noting that if a 15 percent ceil-
ing had been placed in 1998, an addi-
tional $1 billion could have been passed
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on to Medicare beneficiaries in the
form of additional benefits or reduce
deductibles and copayments.

The report said, ‘‘This review, simi-
lar OIG reviews, and other studies have
shown that MCOs’ [managed care orga-
nizations’] exorbitant administrative
costs have been problematic and can be
the source for abusive behavior.”” Here
are some examples cited by the Inspec-
tor General on page 7 of the January 18
report: $249,283 for food, gifts and alco-
holic beverages for meetings by one
plan; $190,417 for a sales award meeting
in Puerto Rico for one plan; $157,688 for
a party by one plan; $25,057 for a luxury
box at a sports arena by one plan;
$106,490 for sporting events and/or the-
ater tickets at four plans; $69,700 for
holiday parties at three plans; and
$37,303 for wine gift baskets, flowers,
gifts and gift certificates at one plan.

It is no wonder that people today are
angry at HMOs. When our hard-earned
premium dollars are frittered away on
purchases like these, we have to ask
whether HMOs are really providing the
best care possible. Furthermore, in the
case of Medicare, we are also talking
about wasted taxpayer dollars since
Part B of Medicare is funded in part by
the general treasury. One dollar wasted
in Medicare is one dollar too much.
Medicare needs all the funds it can
muster to stay solvent and to be there
for beneficiaries when they need it.

I feel strongly that if HMOs are to be
credible, they must be more prudent in
how they spend enrollees’ dollars. Ad-
ministrative expenses must be limited
to reasonable expenses.

An October 1999 report by Interstudy
found that for private HMO plans, ad-
ministrative expenses range from 11
percent to 21 percent and that for-prof-
it HMOs spend proportionately more on
administrative cost than not-for-profit
HMOs. This study found the lowest rate
to be 3.6 percent and the highest 38 per-
cent in California! In some states the
maximums were even higher.

The shift from fee-for-service to man-
aged care as a form of health insurance
has been rapid in recent years. Nation-
ally, 86 percent of people who have em-
ployment-based health insurance (81.3
million Americans) are in some form of
managed care. Around 16 percent of
Medicare beneficiaries are in managed
care nationally (40 percent in Cali-
fornia), a figure that doubled between
1994 and 1997. By 2010, the Congres-
sional Budget Office predicts that 31
percent of Medicare beneficiaries will
be in managed care. Between 1987 and
1999, the number of health plans con-
tracting with Medicare went from 161
to 299. As for Medicaid, in 1993, 4.8 mil-
lion people (14 percent of Medicaid
beneficiaries) were in managed care.
Today, 16.6 million (54 percent) are in
managed care.

In California, the State which pio-
neered managed care for the nation, an
estimated 88 percent of the insured are
in some form of managed care. Of the
3.7 million Californians who are in
Medicare, 40 percent (1.4 million) are in
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managed care, the highest rate in the
U.S. As for Medicaid in California, 2.5
million people (50 percent) of bene-
ficiaries are in managed care. And so
managed care is growing and most peo-
ple think it is here to stay.

I am pleased to say that in California
we already have a regulation along the
lines of the bill I am proposing. We
have in place a regulatory limit of 15
percent on commercial HMO plans’ ad-
ministrative expenses. This was estab-
lished in my State for commercial
plans because of questionable expenses
like those the HHS IG found in Medi-
care HMO plans and because prior to
the regulation, some plans had admin-
istrative expense as high as 30 percent
of premium revenues.

This bill would never begin to ad-
dress all the problems patients experi-
ence with managed care in this coun-
try. That is why we also need a strong
Patients Bill of Rights bill. I hope,
however, this bill will discourage
abuses like those the HHS Inspector
General found and will help assure peo-
ple that their health care dollars are
spent on health care and are not wast-
ed on outings, parties, and other activi-
ties totally unrelated to providing
health care services.

I call on my colleagues to join me in
enacting this bill.

By Mrs. FEINSTEIN (for herself,
Mr. BYRD, and Mrs. BOXER):

S. 2976. A bill to amend title XXI of
the Social Security Act to allow States
to provide health benefits coverage for
parents of children eligible for child
health assistance under the State chil-
dren’s health insurance program; to
the Committee on Finance.

FAMILY HEALTH INSURANCE PROGRAM ACT OF

2000

Mrs. FEINSTEIN. Mr. President,
today, Senators BYRD, BOXER and I are
introducing legislation to allow States,
at their option, to enroll parents in the
State-Children’s Health Insurance Pro-
gram, known as S-CHIP. This bill
could provide insurance to 2.7 million
parents nationwide and 356,000 parents
in California by using unspent alloca-
tions States will otherwise lose on Sep-
tember 30, 2000. Congress has appro-
priated a total of $12.9 billion for S-
CHIP for fiscal years 1998, 1999, and
2000, or about $4.3 billion for each fiscal
year. California received $854.6 million
in 1998, $850.6 million in 1999, and $765.5
million in 2000. Right now California
stands to lose $588 million just in fiscal
year 1998 funds because California has
faced many hurdles in enrolling chil-
dren. That is in part why we are intro-
ducing this bill, to enhance enrollment
of more children and to help states use
available S—-CHIP funds.

S-CHIP is a low-cost health insur-
ance program for low-income children
up to age 19 that Congress created in
the Balanced Budget Act of 1997. After
three years, S-CHIP covers approxi-
mately two million children across the
country, out of the three to four mil-
lion children estimated to be eligible.
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Congress created it as a way to provide
affordable health insurance for unin-
sured children in families that cannot
afford to buy private insurance.

States can choose from three options
when designing their S-CHIP program:
(1) expansion of their current Medicaid
program; (2) creation of a separate
State insurance program; or (3) a com-
bination of both approaches. In Cali-
fornia, S—-CHIP, known as Health Fami-
lies, is set up as a public-private pro-
gram rather than a Medicaid expan-
sion. Healthy Families allows Cali-
fornia families to use federal and State
S-CHIP funds to purchase private man-
aged care insurance for their children.
Under the federal law, States generally
cover children in families with incomes
up to 200 percent of poverty, although
States can go higher if their Medicaid
eligibility was higher than that when
S-CHIP was enacted in 1997. In Cali-
fornia, eligibility was raised to 250 per-
cent in November 1999, increasing the
number of eligible children by 129,000.

Basic benefits in the California S-
CHIP program include inpatient and
outpatient hospital services, surgical
and medical services, lab and x-ray
services, and well-baby and well-child
care, including immunizations. Addi-
tional services which States are en-
couraged to provide, and which Cali-
fornia has elected to include, are pre-
scription drugs and mental health, vi-
sions, hearing, dental, and preventive
care services such as prenatal care and
routine physical examinations. In Cali-
fornia, enrollees pay a $5.00 co-payment
per visit which generally applies to in-
patient services, selected outpatient
services, and various other health care
services.

The United States faces a serious
health care crisis that continues to
grow as more and more people are be-
coming uninsured. Despite the robust
health of the economy, the U.S. has
seen an increase in the uninsured by
nearly five million since 1994. Cur-
rently, 44 million people (or 18 percent)
of the non-elderly population are unin-
sured. In California, 23.5 percent, or 7.3
million, are uninsured. One study cited
in the May 2000 California Journal
found that as many as 2,333 Califor-
nians lose health insurance every day.
A May 29, 2000 San Jose Mercury arti-
cle cited California’s emergency room
doctors who ‘“‘estimate that anywhere
from 20 percent to 40 percent of their
walk-in patients have no health cov-
erage.” This a problem that needs to be
addressed now.

The bill we are introducing would
allow States to expand S-CHIP cov-
erage to parents whose children are eli-
gible for the program. In my State,
that would be families up to 250 per-
cent of the federal poverty level. For
the year 2000, the federal poverty level
for a family of four is $17,050. In Cali-
fornia, with the upper eligibility limit
of 250 percent of poverty, families of
four making up to $42,625 are eligible.
This bill could reach approximately 2.7
million parents nationwide and more
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than 356,000 parents in California. The
bill we are introducing retains the cur-
rent funding formula, State allot-
ments, benefits, eligibility rules, and
cost-sharing requirements.

An S-CHIP expansion should be ac-
complished without substituting S-
CHIP coverage for private insurance or
other public health insurance that par-
ents might already have. The current
S-CHIP law requires that State plans
include adequate provisions preventing
substitution and my bill retains that.
For example, many States require that
an enrollee be uninsured before he or
she is eligible for the program.

This bill is important for several rea-
sons. Many State officials say that by
covering parents of uninsured children
we can actually cover more children.
More than 75 percent of uninsured chil-
dren live with parents who are unin-
sured. If an entire family is enrolled in
a plan and seeing the same group of
doctors—in other words, if the care is
convenient for the whole family—all
the members of the family are more
likely to be insured and to stay
healthy. This is a key reason for this
legislation, bringing in more children
by targeting the whole family.

Private health insurance in the com-
mercial market can be very expensive.
The average annual cost of family cov-
erage in private health plans for 1999
was $5,742, according to the Kaiser
Family Foundation. California has
some of the lowest-priced health insur-
ance, yet the State ranks fifth in unin-
sured for 1998-1996. In California, high
housing costs, high gas prices, expen-
sive commutes, and a high cost-of-liv-
ing make it difficult for many Cali-
fornia families to buy health insur-
ance. According to the California Insti-
tute, the median price of single family
home rose 17 percent, to $231,710, from
February 1999 to February 2000. The
California Housing Affordability Index,
which measures the percentage of Cali-
fornians that are able to purchase mid-
priced homes, declined 11 percent from
1999 to 2000. With prices like these,
many families are unable to afford
health insurance even though they
work full-time.

Many low-income people work for
employers who do not offer health in-
surance. In fact, forty percent of Cali-
fornia small businesses (those employ-
ing between three and 50 employers) do
not offer health insurance, according
to a Kaiser Family Foundation study
in June.

We need to give hard-working, lower
income American families affordable,
comprehensive health insurance, and
this bill does that.

The President has proposed to cover
parents under the S-CHIP program.
The California Medical Association and
Alliance of Catholic Health Care sup-
port our bill.

Current law requires States to spend
federal S-CHIP dollars within three
years of the appropriation. Many
States, including California, could lose
millions of dollars of unspent federal
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Fiscal Year 1998 funds on September 30,
2000. I am working to get an extension
of that deadline. In the meantime, we
could begin to cover parents while get-
ting that extension and working to in-
crease funds for the program. Accord-
ing to estimates from the Health Care
Financing Administration, the fol-
lowing 39 States could lose the fol-
lowing amounts, totaling $1.9 billion.
Arizona, California, Georgia, Illinois,
Louisiana, Michigan, New Mexico, and
Texas stand to lose the most money.
These eight States alone would lose
$1.4 billion.

States
Arizona
Arkansas
California
Colorado ...
Connecticut
Delaware ..........coccoeeune.
District of Columbia ...
Florida ......ccocevenvennenne.
Georgia ..
Hawaii
Idaho ...
Illinois
Iowa ....
Kansas ...
Louisiana ..
Maryland
Michigan
Minnesota .
Montana
Nevada
New Hampshire
New Jersey
New Mexico ..
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island ...
South Dakota
Tennessee ....
Texas
Utah ....
Vermont
Virginia ....
Washington ..
West Virginia
Wisconsin .....
WYOMING onvivitiiiiiiieeeeeeeeeeee e

Our bill would offer another option
for States like mine to use these
unspent funds.

I urge my colleagues to join us in
supporting and passing this bill. By
giving States the option to cover par-
ents—whole families—we can reduce
the number of uninsured with existing
funds and encourage the enrollment of
more children and we can help keep
people healthy by better using this val-
uable, but currently under-utilized pro-
gram.

Millions
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By Mrs. FEINSTEIN:

S. 2977. A bill to assist in the estab-
lishment of an interpretive center and
museum in the vicinity of the Diamond
Valley Lake in southern California to
ensure the protection and interpreta-
tion of the paleontology discoveries
made at the lake and to develop a trail
system for the lake for use by pedes-
trians and nonmotorized vehicles; to
the Committee on Energy and Natural
Resources.

BILL TO ESTABLISH AN INTERPRETIVE CENTER
AROUND DIAMOND VALLEY LAKE

Mrs. FEINSTEIN. Mr. President, I

am pleased to introduce a bill today to
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benefit 17 million citizens of Southern
California and visitors from around the
country and world through the devel-
opment of the Western Center for Ar-
chaeology and Paleontology. At this
center, visitors will be able to marvel
at the archaeological and paleontolog-
ical past of inland southern California.

This bill would help create an inter-
pretive center and museum around Dia-
mond Valley Lake to highlight the ani-
mals and habitat of the Ice Age up to
the European settlement period.

I understand that the paleontological
resources are world class and include
hundreds of thousands of historic and
pre-historic artifacts. These include a
mastodon skeleton, a mammoth skel-
eton, a seven-foot long tusk, and bones
from extinct species previously not be-
lieved to have lived in the area, includ-
ing the giant long-horned bison and
North American lion.

Additionally, visitors will enjoy un-
precedented recreational opportunities
through a system of hiking, biking,
and equestrian trails wandering
through the grasslands, chaparral, and
oak groves that surround the reservoir.

The total cost of the project is $58
million. The State has agreed to com-
mit one quarter of the tab, the Metro-
politan Water District has agreed to
contribute one-quarter, and other local
governments will also contribute one-
quarter. This bill would authorize the
federal government’s share of one-
quarter or $14 million.

I urge the Senate to adopt this legis-
lation.

By Mr. DASCHLE (for himself,
Mr. BINGAMAN, Mr. CONRAD, Mr.
BAucus, Mr. KERREY, Mr. KOHL,
Mr. AKAKA, Mr. JOHNSON, Mr.
REID, Mr. KENNEDY, and Mr.
DoDD):

S. 2978. A bill to recruit and retain
more qualified individuals to teach in
Tribal Colleges or Universities; to the
Committee on Indian Affairs.

THE TRIBAL COLLEGE OR UNIVERSITY LOAN

FORGIVENESS ACT.

Mr. DASCHLE. Mr. President, our
tribal colleges and universities have
come to play a critically important
role in educating Native Americans
across the country. For more than 30
years, these institutions have proven
instrumental in providing a quality
education for those who had previously
been failed by our mainstream edu-
cational system. Before the tribal col-
lege movement began, only six or seven
out of 100 Native American students at-
tended college. Of those few, only one
or two would graduate with a degree.
Since these institutions have curricula
that is culturally relevant and is often
focused on a tribe’s particular philos-
ophy, culture, language and economic
needs, they have a high success rate in
educating Native American people. As
a result, I am happy to say that tribal
college enrollment has increased 62
percent over the last six years.

The results of a tribal college edu-
cation are impressive. Recent studies
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show that 91 percent of 1998 tribal col-
lege and university graduates are
working or pursuing additional edu-
cation one year after graduating. Over
the last ten years, the unemployment
rate of recently polled tribal college
graduates was 15 percent, compared to
55 percent on many reservations over-
all.

While tribal colleges and universities
have been highly successful in helping
Native Americans obtain a higher edu-
cation, many challenges remain to en-
sure the future success of these institu-
tions. These schools rely heavily on
federal vresources to provide edu-
cational opportunities for all students.
As a result, I strongly support efforts
to provide additional funding to these
colleges through the Interior, Agri-
culture and Labor, Health and Human
Services, and Education Appropria-
tions bills.

In addition to resource constraints,
administrators have expressed a par-
ticular frustration over the difficulty
they experience in attracting qualified
individuals to teach at tribal colleges.
Geographic isolation and low faculty
salaries have made recruitment and re-
tention particularly difficult for many
of these schools. This problem is in-
creasing as enrollment rises.

That is why I am introducing the
Tribal College or University Loan For-
giveness Act. This legislation will pro-
vide loan forgiveness to individuals
who commit to teach for up to five
years in one of the 32 tribal colleges
nationwide. Individuals who have Per-
kins, Direct, or Guaranteed loans may
qualify to receive up to $15,000 in loan
forgiveness. This program will provide
these schools extra help in attracting
qualified teachers, and thus help en-
sure that deserving students receive a
high quality education.

This measure will benefit individual
students and their communities. By
providing greater opportunities for Na-
tive American students to develop
skills and expertise, this bill will spur
economic growth and help bring pros-
perity and self-sufficiency to commu-
nities that desperately need it. Native
Americans and the tribal college sys-
tem deserve nothing less. I believe our
responsibility was  probably best
summed up by one of my state’s great-
est leaders, Sitting Bull. He once said,
“Let us put our minds together and see
what life we can make for our chil-
dren.”

I am pleased that Senators BINGA-
MAN, CONRAD, BAUcCUS, KERREY, KOHL,
AKAKA, JOHNSON, REID, KENNEDY, and
DoDD are original cosponsors of this
bill, and I look forward to working
with my colleagues to pass this impor-
tant legislation.

I ask unanimous consent that the
text of the Tribal Colleges or Univer-
sity Loan Forgiveness Act be printed
in the RECORD following my remarks.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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S. 2978

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. LOAN REPAYMENT OR CANCELLA-
TION FOR INDIVIDUALS WHO TEACH
IN TRIBAL COLLEGES OR UNIVER-
SITIES.

(a) SHORT TITLE.—This Act may be cited as
the ‘““Tribal College or University Teacher
Loan Forgiveness Act”.

(b) PERKINS LOANS.—

(1) AMENDMENT.—Section 465(a) of the
Higher Education Act of 1965 (20 U.S.C.
1087ee(a)) is amended—

(A) in paragraph (2)—

(i) in subparagraph (H), by striking ‘‘or
after the semicolon;

(ii) in subparagraph (I), by striking the pe-
riod and inserting ‘‘; or’’; and

(iii) by adding at the end the following:

“(J) as a full-time teacher at a tribal Col-
lege or University as defined in section
316(b).”’; and

(B) in paragraph (3)(A)(i), by striking ‘‘or
(I)”’ and inserting ““(I), or (J)"’.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall be effective for
service performed during academic year 1998—
1999 and succeeding academic years, notwith-
standing any contrary provision of the prom-
issory note under which a loan under part E
of title IV of the Higher Education Act of
1965 (20 U.S.C. 1087aa et seq.) was made.

(¢c) FFEL AND DIRECT LOANS.—Part G of
title IV of the Higher Education Act of 1965
(20 U.S.C. 1088 et seq.) is amended by adding
at the end the following:

“SEC. 493C. LOAN REPAYMENT OR CANCELLA-
TION FOR INDIVIDUALS WHO TEACH
IN TRIBAL COLLEGES OR UNIVER-
SITIES.

‘‘(a) PROGRAM AUTHORIZED.—The Secretary
shall carry out a program, through the hold-
er of a loan, of assuming or canceling the ob-
ligation to repay a qualified loan amount, in
accordance with subsection (b), for any new
borrower on or after the date of enactment
of the Tribal College or University Teacher
Loan Forgiveness Act, who—

‘(1) has been employed as a full-time
teacher at a Tribal College or University as
defined in section 316(b); and

‘(2) is not in default on a loan for which
the borrower seeks repayment or cancella-
tion.

““(b) QUALIFIED LOAN AMOUNTS.—

‘(1) PERCENTAGES.—Subject to paragraph
(2), the Secretary shall assume or cancel the
obligation to repay under this section—

““(A) 15 percent of the amount of all loans
made, insured, or guaranteed after the date
of enactment of the Tribal College or Univer-
sity Teacher Loan Forgiveness Act to a stu-
dent under part B or D, for the first or sec-
ond year of employment described in sub-
section (a)(1);

‘“(B) 20 percent of such total amount, for
the third or fourth year of such employment;
and

‘(C) 30 percent of such total amount, for
the fifth year of such employment.

‘(2) MAXIMUM.—The Secretary shall not
repay or cancel under this section more than
$15,000 in the aggregate of loans made, in-
sured, or guaranteed under parts B and D for
any student.

¢“(3) TREATMENT OF CONSOLIDATION LOANS.—
A loan amount for a loan made under section
428C may be a qualified loan amount for the
purposes of this subsection only to the ex-
tent that such loan amount was used to
repay a loan made, insured, or guaranteed
under part B or D for a borrower who meets
the requirements of subsection (a), as deter-
mined in accordance with regulations pre-
scribed by the Secretary.

‘“(c) REGULATIONS.—The Secretary is au-
thorized to issue such regulations as may be

i)
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necessary to carry out the provisions of this
section.

‘“(d) CONSTRUCTION.—Nothing in this sec-
tion shall be construed to authorize any re-
funding of any repayment of a loan.

‘‘(e) PREVENTION OF DOUBLE BENEFITS.—No
borrower may, for the same service, receive
a benefit under both this section and subtitle
D of title I of the National and Community
Service Act of 1990 (42 U.S.C. 12571 et seq.).

‘(f) DEFINITION.—For purposes of this sec-
tion, the term ‘year’, when applied to em-
ployment as a teacher, means an academic
year as defined by the Secretary.”.

By Mr. GRAHAM (for himself and
Mr. MACK):

S. 2979. A bill to amend the Internal
Revenue Code of 1986 to clarify the sta-
tus of professional employer organiza-
tions and to promote and protect the
interests of professional employer or-
ganizations, their customers, and
workers; to the Committee on Finance.

PROFESSIONAL EMPLOYER ORGANIZATION
WORKERS BENEFITS ACT OF 2000

Mr. GRAHAM. Mr. President, today
along with my Finance Committee col-
league, Senator MACK, I am intro-
ducing the Professional Employer Or-
ganization Workers Benefits Act of
2000. This legislation will expand re-
tirement and health benefits for work-
ers at small and medium-sized busi-
nesses in this country.

The bill makes it easier for certified
professional employer organizations
(PEO’s) to assist small and medium-
sized businesses in complying with the
many responsibilities of being an em-
ployer. It permits PEO’s to collect Fed-
eral employment taxes on behalf of the
employer and provide benefits to the
small business’ workers. For many of
these workers, the pension, health and
other benefits that a PEO provides
would not be available from the small
business itself because they are too
costly for the small business to provide
on its own. The average client of a PEO
is a small business with 18 workers and
an average wage of $20,000. PEO’s have
the expertise and can take advantage
of economies of scale to provide health
and retirement benefits in an afford-
able and efficient manner.

A recent Dunn & Bradstreet survey of
small businesses reveled that only 39
percent offered health care and just 19
percent offer retirement plans. We
must take every opportunity to assist
these small businesses in providing re-
tirement and health benefits to their
employees. PEQO’s offer one creative
way to bridge the gap between what
workers need and what small busi-
nesses can afford to provide. In fact,
one analyst at Alex. Brown & Sons es-
timates that 40 percent of companies in
a PEO coemployment relationship up-
grade their total employee benefits
package as a result of the partnership
with the PEO. Twenty-five percent of
those companies offer health and other
benefits for the first time.

Over the past few years, small and
medium-sized businesses have sought
out the services offered by PEO’s. In
response, many states have created
programs to recognize, license and reg-
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ulate PEO’s to ensure that a viable in-
dustry could grow. Unfortunately, fed-
eral law has not kept pace. Current
rules for who can collect employment
taxes and provide benefits do not fit
with the PEO model. Under some inter-
pretations, PEO’s would be prohibited
from performing the very services that
small businesses are asking them to
undertake.

This legislation clarifies the tax laws
to make it clear that PEO’s meeting
certain standards will be able to assist
small businesses in providing employee
benefits and collecting Federal employ-
ment taxes. This bill is a narrower
version of a provision that was in-
cluded in the pension legislation I
sponsored in the last Congress. This
new bill incorporates comments we re-
ceived from interested parties over the
course of the past year, including those
received from the Treasury and Labor
Departments. As a result the bill we
are introducing today is much im-
proved from previous versions.

In addition, I would like to make
clear what this bill does not do. Unlike
earlier versions, this legislation applies
only to PEO’s, and not to temporary
staffing agencies. Further, this bill ap-
plies only to the two specific areas of
tax law—employment taxes and em-
ployee benefits. It does not affect any
other law nor does it affect the deter-
mination of who is the employer for
any other purpose. The bill specifically
provides that it creates no inferences
with respect to those issues.

I am hopeful that, with this narrower
focus, this legislation can be consid-
ered on its own merits, without getting
bogged down in larger disputes involv-
ing contingent workforces and inde-
pendent contractors. Those issues are
important ones that Congress may
want to examine, but we should not
allow them to delay resolution of the
unrelated PEO issued addressed by this
bill.

I look forward to working with Sen-
ator MACK, my other colleagues on the
Finance Committee, and the adminis-
tration to move this bill during the
106th Congress so that we can help
small- and medium-sized businesses op-
erate more efficiently while at the
same time expanding the benefits
available to their workers.

Mr. President, I ask unanimous con-
sent that the following explanation of
the bill be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

TECHNICAL EXPLANATION OF PROFESSIONAL
EMPLOYER ORGANIZATION WORKERS BENE-
FITS ACT OF 2000
The bill would amend the Internal Revenue

Code of 1986 to clarify the treatment of cer-

tain qualifying organizations—called Cer-

tified Professional Employer Organizations

(CPEOs)—for employee benefit and employ-

ment tax purposes. Generally, the bill pro-

vides that an entity which meets certain re-
quirements may be certified as a CPEO by
the Internal Revenue Service (IRS) and will
be allowed (1) to take responsibility for em-
ployment taxes with respect to worksite em-
ployees of an unrelated client and (2) to pro-
vide such workers with employee benefits
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under a single employer plan maintained by
the CPEO.

While the legislation will allow the CPEO
to take responsibility for certain functions,
the bill expressly states (1) that it does not
override the common law determination of
an individual’s employer and (2) that it will
not affect the determination of who is a com-
mon law employer under federal tax laws or
who is an employer under other provisions of
law (including the characterization of an ar-
rangement as a MEWA under ERISA). Status
as a CPEO (or failure to be a CPEO) will also
not be a factor in determining employment
status under current rules.

CERTIFICATION OF PROFESSIONAL EMPLOYER

ORGANIZATIONS

In order to be certified as a CPEO, an enti-
ty must demonstrate to the IRS by written
application that it meets (or, if applicable,
will meet) certain requirements. Generally,
the requirements for certification will be de-
veloped by the IRS using the ERO (electronic
return originator) program and the require-
ments to practice before the IRS (as de-
scribed in Circular 230) as a model. Standards
will include review of the experience of the
PEO and issuance of an opinion by a certified
public accountant on the CPEOs financial
statements. As part of the certification proc-
ess, the applicant must disclose any criminal
complaints against it, its principal owners
and officers, or related entities, and any inci-
dence of failure to timely file tax returns or
pay taxes (either income or employment
taxes) by it, its principal owners and officer,
or related entities. The IRS would have the
ability to do a background and tax check of
the applicant, its principal owners and offi-
cers, or related entities, and may reject an
application on the basis of information de-
termined in that process. In addition, in
order to be certified, a CPEO must represent
that it (or the client) will maintain a quali-
fied retirement plan for the benefit of 95% of
worksite employees.

The CPEO must notify the IRS in writing
of any change that affects the continuing ac-
curacy of any representation made in the
initial certification request. In addition,
after initial certification, the CPEO must
continue to file copies of its audited finan-
cial statements with the IRS by the last day
of the sixth month following the end of the
fiscal year. Procedures would be established
for suspending or revoking CPEO status
(similar to those under the ERO program).
There would be a right to administrative ap-
peal from an IRS denial, suspension, or rev-
ocation or certification.

CPEO RELATIONSHIP WITH PARTICULAR
WORKERS

After certification, a CPEO will be allowed
to take responsibility for employment taxes
and to provide employee benefits to ‘‘work-
site employees.”” A worker who performs
services at a client’s worksite is a ‘‘worksite
employee’ if the worker (and at least 85% of
the individuals working at the worksite) are
subject to a written service contract that ex-
pressly provide that the CPEO will:

(1) Assume responsibility for payment of
wages to the worker, without regard to the
receipt or adequacy of payment from the cli-
ent for such services;

(2) Assume responsibility for employment
taxes with respect to the worker, without re-
gard to the receipt or adequacy of payment
from the client for such services;

(3) Assume responsibility for any worker
benefits that may be required by the service
contract, without regard to the receipt or
adequacy of payment from the client for
such services;

(4) Assume shared responsibility with the
client for firing the worker and recruiting
and hiring any new worker; and
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(5) Maintain employee records.

(6) Agrees to be treated as a CPEO with re-
spect to the worksite employees covered
under the agreement.

For this purpose, a worksite is defined as a
physical location at which a worker gen-
erally performs service or, if there is no such
location, the location from which the worker
receives job assignments. Contiguous loca-
tions would be treated as a single physical
location. Noncontiguous Ilocations would
generally be treated as separate worksites,
except that each worksite within a reason-
ably proximate area would be required to
satisfy the 85% test for the workers at that
worksite.

While the determination of whether non-
contiguous locations are reasonably proxi-
mate is a facts and circumstances deter-
mination, certain situations will be deemed
not to be reasonably proximate. If the work-
site is separated from all other client work-
sites by at least 35 miles, it will not be con-
sidered reasonably proximate. Thus, a client
(or any member of its controlled group) that
maintains two worksites that are more than
35 miles apart could treat the worksites as
separate for purposes of applying the 85%
standard. Within a 35-mile radius, a worksite
will not be considered reasonably proximate
to another if the worksite operates in a dif-
ferent industry or industries from other
worksites within the 35-mile radius pursuant
to standards similar to those established in
Revenue Procedure 91-64 (relating to indus-
try classification codes). For example, a cli-
ent that maintained a restaurant and a hard-
ware store in the same town could treat
them as separate worksites because they are
in different industries. In addition, based on
all the facts and circumstances, under rules
prescribed by the IRS, a worksite would not
be reasonably proximate if it operates inde-
pendently for a bona fide business reason
(that is unrelated to employment taxes and
employee benefits). For example, a conven-
ience store and a restaurant which have no
supervisory personnel in common but which
are under common ownership control could,
under rules prescribed by the IRS, be treated
as different worksites. Similarly, two non-
contiguous wholesale and retail operations
owned by the same individual but which are
operated independently (including inde-
pendent supervisory personnel) may, under
rules prescribed by the IRS, be determined to
be not reasonably proximate.

The 85% rule generally is intended to de-
scribe the typical, non-abusive PEO arrange-
ment whereby a business contracts with a
PEO to take over substantially all its work-
ers at a particular worksite. The 85% rule is
intended to ensure that the benefits of the
bill are not available in any situation in
which a business uses a PEO arrangement to
artificially divide its workforce.

CPEO EMPLOYEE BENEFIT PLANS

To the extent consistent with the Internal
Revenue Code and corresponding provisions
of other federal laws, the CPEO may gen-
erally provide worksite employees with most
types of retirement plans or other employee
benefit plans that the client could provide.
Worksite employees may not, however, be of-
fered a plan that the client would be prohib-
ited from offering on its own. For example, if
the client is a state or local government,
worksite employees performing services for
that client may not be offered participation
in a section 401(k) plan. Similarly, a CPEO
may not maintain a plan that it would be
prohibited from offering on its own (e.g., a
section 403(b) plan). However, an eligible cli-
ent could maintain such a plan.

Size Limitations.—In general, employee
benefit provisions (in the Internal Revenue
Code and in directly correlative provisions in
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other Federal laws) that reference the size of
the employer or number of employees will
generally be applied based on the size or
number of employees and worksite employ-
ees of the CPEO. For example, worksite em-
ployees will be entitled to COBRA health
care continuation coverage even if the client
would have qualified for the small employer
exception to those rules. Similarly, a CPEO
welfare benefit plan will be treated as a sin-
gle employer plan for purposes of Internal
Revenue Code section 419A(f)(6). Plan report-
ing requirements are met at the CPEO level.
However, a client which could meet the size
requirements for eligibility for an MSA or a
SIMPLE plan could contribute to such an ar-
rangement maintained by the CPEO.

Nondiscriminaiton Testing.—The legisla-
tion intends that clients of a CPEO will not
generally receive significantly better or
worse treatment with respect to coverage,
nondiscrimination or other Internal Revenue
Code rules than they would get outside of
the CPEO arrangement. Consequently, non-
discrimination and other rules of the Code
relating to retirement plans (including sec-
tions 401(a)(4), 401(a)(17), 401(a)(26), 401(k),
401(m), 410(b) and 416 and similar rules appli-
cable to welfare and fringe benefit plans such
as section 125) will generally be applied on a
client-by-client basis.

The portion of the CPEO plan covering
worksite employees with respect to a client
will be tested taking into account the work-
site employees at a client location and all
other nonexcludable employees of the client
taking into account 414(b), (c), (m), (n) (with
respect to workers not otherwise included as
worksite employees) and (o), but one client’s
worksite employees would not be included in
applying the coverage or other non-
discrimination rules (1) to portions of the
CPEO plan covering worksite employees of
other clients, (2) to the portion of the CPEO
plan covering nonworksite employees, (3) to
other plans maintained by the CPEO (except
to the extent such plan covers worksite em-
ployees of the same client), or (4) to other
plans maintained by members of the CPEO’s
controlled group.

The legislation also treats any worksite
employees as ‘‘per se’’ leased employees of
the client, thus requiring clients to include
all worksite employees in plan testing. In ac-
cordance with current leased employee rules,
the client would take into account CPEO
plan contributions or benefits made on be-
half of worksite employees of that client.
Consistent with this treatment of worksite
employees, the client would be permitted to
cover worksite employees under any em-
ployee benefit plan maintained by the client
and compensation paid by the CPEO to
worksite employees would be treated as paid
by the client for purposes of applying appli-
cable qualification tests.

For example, assume a CPEO maintained a
plan covering worksite employees per-
forming services for Corporation X, worksite
employees performing services for Corpora-
tion Y, and employees of the CPEO who are
not worksite employees. In that case the
nondiscrimination tests would be applied
separately to the portions of the plan cov-
ering (1) worksite employees performing
services for Corporation X; (2) worksite em-
ployees performing services for corporation
Y, and (3) CPEO employees who are not
worksite employees, as if each of (1), (2), and
(3) were a separate plan. In addition, work-
site employees performing services for Cor-
poration X, for example, would be per se
leased employees of Corporation X and thus
would be included in testing any other plans
maintained by Corporation X or any mem-
bers of Corporation X’s controlled group.
Similarly, the CPEO workforce (other than
worksite employees) will be treated as a sep-
arate employer for testing purposes (and will
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be included in applying the nondiscrimina-
tion rules to any plans maintained by the
CPEO or members of its controlled group).

In applying nondiscrimination rules to
plans maintained by other entities within
the CPEO’s controlled group for workers who
are not worksite employees, worksite em-
ployees will not be taken into account. Thus,
in the example above, worksite employees
performing services for Corporation X or
Corporation Y would not be taken into ac-
count in testing plans maintained by other
members of the CPEO’s controlled group.

For purposes of testing a particular cli-
ent’s portion of the plan under the rules
above, general rules applicable to that client
would apply as if the client maintained that
portion of the plan. Thus, if the terms of the
benefits available to the client’s worksite
employees satisfied the requirements of the
section 401(k) testing safe harbor, then that
client could take advantage of the safe har-
bor. Similarly, a client that meets the eligi-
bility criteria for a SIMPLE 401(k) plan
would be allowed to utilize the SIMPLE
rules to demonstrate compliance with the
applicable nondiscrimination rules for that
client.

Application of certain other qualified plan
and welfare benefit plan rules will generally
be determined as if the client and the CPOE
are a single employer (consistent with the
principle that the CPEO arrangement will
not result in better or worse treatment).
Thus, there would be a single annual limit
under section 415. Section 415 will provide
that any cutbacks required as a result of the
single annual limit will be made in the client
plan. Deduction limits and funding require-
ments would apply at the CPEO level. In ad-
dition, if the client portion of a plan is part
of a top heavy group, any required top heavy
minimum contribution or benefit will gen-
erally need to be made by the CPEO plan.
There will be complete ‘‘crediting’’ of service
for all benefit purposes. The ‘‘break in serv-
ice” rules for plan vesting will be applied
with respect to worksite employees using
rules generally based on Code section 413.

The bill also provides the Secretary with
the authority to promulgate rules and regu-
lations that streamline, to the extent pos-
sible, the application of certain require-
ments, the exchange of information between
the client and the CPEO, and the reporting
and record keeping obligations of the CPEO
with respect to its employee benefit plans.

Worksite employees will not generally be
entitled to receive plan distributions of elec-
tive deferrals until the worker leaves the
CPEO group. In cases where a client rela-
tionship terminates with a CPEO that main-
tains a plan, the CPEO will be able to ‘‘spin
off”” the former client’s portion of the plan to
a new or existing plan maintained by the cli-
ent. Where the terminated client does not es-
tablish a plan or wish to maintain the cli-
ent’s portion of the CPEO plan, the CPEO
plan may distribute elective deferrals of
worksite employees associated with a termi-
nated client only in a direct rollover to an
IRA designated by the worker. In the event
that no such IRA is designated before the
second anniversary of the termination of the
CPEO/client relationship the assets attrib-
utable to a client’s worksite employees may
be distributed under the general plan terms
(and law) that applies to a distribution upon
a separation from service or severance from
employment after that time.

Similar to IRS practice in multiple em-
ployer plans, disqualification of the entire
plan will occur if a nondiscrimination failure
occurs with respect to worksite employees of
a client and either that failure is not cor-
rected under one of the IRS correction pro-
grams or that portion of the plan is not spun
off and/or terminated. If that portion of the
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plan is corrected or spun off and/or termi-
nated, then the failure of a CPEO retirement
plan to satisfy applicable nondiscrimination
requirements with respect to that client will
not result in the disqualification of the plan
as applied to other clients. Existing govern-
ment programs for correcting violations
would be available to the CPEO for the plan
and, in the case of nondiscrimination fail-
ures tested at the client level, to the client
portion of the plan with the fee to be based
on the size of the affected client’s portion of
the plan. Moreover, the CPEO plan will be
treated as one plan for purposes of obtaining
a determination letter.
EMPLOYMENT TAX LIABILITY

An entity that has been certified as a
CPEO must accept responsibility for employ-
ment taxes with respect to wages it pays to
worksite employees performing services for
clients. Such liability will be exclusive or
primary, as provided below. It is expected
that the CPEO would (as provided by the
Secretary) be required, on an ongoing basis,
to provide the IRS with a list of clients for
which employment tax liability has been as-
sumed and a list of clients for whom it no
longer has employment tax liability. Report-
ing and other requirements that apply to an
employer with respect to employment taxes
would generally apply to the CPEO for remu-
neration remitted by the CPEO (as provided
by the Secretary). In addition, the remit-
tance frequency of employment taxes will be
determined with reference to collections and
the liability of the CPEO.

Wages paid by the client during the cal-
endar year prior to the assumption of em-
ployment tax liability would be counted to-
wards the applicable FICA or FUTA tax wage
base for the year in determining the employ-
ment tax liability of the CPEO (and vice
versa). Exceptions to payments as wages or
activities as employment, and thus to the re-
quired payment of employment taxes, are de-
termined by reference to the client. Also, for
purposes of crediting state unemployment
insurance (SUI) taxes against FUTA tax li-
ability, payments by the CPEO (or trans-
mitted by the CPEO for the client) with re-
spect to worksite employees would be taken
into account. Thus, in determining FUTA li-
ability, CPEO’s would be treated as the em-
ployer for crediting SUI collection purposes
on essentially the same terms as they would
be authorized to process wage withholding,
FICA and FUTA. The bill is, however, lim-
ited to Federal law and does not address the
issue of whether a CPEO (i) would be eligible
for successor status for SUI tax collection or
(ii) how the state experience rating formula
would be applied to the CPEO. Determina-
tions with respect to these issues will be
made pursuant to state law.

A CPEO will have exclusive liability for
employment taxes with respect to wage pay-
ments made by the CPEO to worksite em-
ployees (including owners of the client who
are worksite employees) if the CPEO meets
the net worth requirement and, at least
quarterly, an examination level attestation
by an independent Certified Public Account-
ant attesting to the adequate and timely
payment of federal employment taxes has
been filed with the IRS.

The net worth requirement is satisfied if
the CPEO’s net worth (less goodwill and
other intangibles) is, on the last day of the
fiscal quarter preceding the date on which
payment is due and on the last day of the fis-
cal quarter in which the payment is due, at
least:

$50,000 if the number of worksite employees
is fewer than 500;

$100,000 if the number of worksite employ-
ees is 500 to 1,499;

$150,000 if the number of worksite employ-
ees is 1,500 to 2,499;
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$200,000 if the number of worksite employ-
ees is 2,500 to 3,999; and

$250,000 if the number of worksite employ-
ees is more than 3,999;

In the alternative, the net worth require-
ment could be satisfied through a bond (for
employment taxes up to the applicable net
worth amount) similar to an appeal bond
filed with the Tax Court by a taxpayer or by
an insurance bond satisfying similar rules.

Within 60 days after the end of each fiscal
quarter, the CPEO will provide the IRS with
an examination level attestation from an
independent certified public accountant that
states that the accountant has found no ma-
terial reason to question the CPEO’s asser-
tions with respect to the adequacy of federal
employment tax payments for the fiscal
quarter. In the event that such attestation is
not provided on a timely basis, the CPEO
will cease to have exclusive liability with re-
spect to employment taxes (regardless of the
net worth or bonding requirement) effective
the due date for the attestation. Exclusive 1i-
ability will not be restored until the first
day of the quarter following two successive
quarters for which an examination level at-
testations were timely filed. In addition, the
Secretary will have the authority, under
final regulations, to provide limits on a
CPEO’s exclusive liability for employment
taxes with respect to a particular customer
in cases where there is an undue and large
risk with respect to the ultimate collection
of those taxes.

For any tax period for which any of these
criteria for exclusive liability for employ-
ment taxes are not satisfied, or to the extent
the client has not made adequate payments
to the CPEO for the payment of wages,
taxes, and benefits, the CPEO will have pri-
mary liability and the client will have sec-
ondary liability for employment taxes. In
that instance, the IRS will assess and at-
tempt to collect unpaid employment taxes
against the CPEO first and may not gen-
erally take any action against a client with
respect to liability for employment taxes
until at least 45 days following the date the
IRS mails a notice and demand to the CPEO.
For this purpose, the statute of limitations
for assessment or collection against the cli-
ent will not expire until one year after the
date that is 45 days after mailing of notice
and demand to the CPEO (in the same man-
ner as transferee liability under section
6901(c)). With respect to employment taxes
attributable to periods during which a CPEO
has liability, the client will be liable to the
IRS for taxes, penalties (applicable to client
actions or to the time periods after assess-
ment of the client for the taxes), and inter-
est (with such liability to be reduced by
amounts paid to the IRS by the CPEO that
are allocable, under rules to be determined
by the IRS, to the client).

EFFECTIVE DATE

These provisions will be effective on Janu-
ary 1, 2002. The IRS will be directed to estab-
lish the PEO certification program at least
three months prior to the effective date. The
bill directs the IRS to accommodate trans-
fers of assets in existing plans maintained by
a CPEO or CPEO clients into a new plan (or
amended plan) meeting the requirements of
the legislation (e.g., client-by-client non-
discrimination testing) without regard to
whether or not such plans might fail the ex-
clusive benefit rule because worksite em-
ployees might be considered common law
employees of the client.

Mr. THOMAS. Mr. President, I rise
today to join my colleagues in intro-
ducing the ‘‘Rural Health Care in the
21st Century Act.” I am pleased to
have worked with my colleagues in
crafting this bill that will address the
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needs of rural providers and bene-
ficiaries as we begin the new century.

This legislation establishes a grant
and loan program to assist rural pro-
viders in acquiring the necessary tech-
nologies to improve patient safety and
meet the continually changing records
management requirements. Rural hos-
pitals and other providers do not have
the capital needed to purchase these
expensive technologies nor the re-
sources to train their staff. This new
program will enable these providers to
purchase such crucial equipment as pa-
tient tracking systems, bar code sys-
tems to avoid drug errors and software
equipped with artificial intelligence.

Another reason this legislation is so
important is because it will bring eq-
uity to the Medicare Disproportionate
Share Hospital (DSH) program, which
has been inherently biased against
rural providers since it was imple-
mented in 1986. The premise of this pro-
gram is to give hospitals that provide a
substantial amount of care to low-in-
come patients additional funding to as-
sist with the higher costs associated
with caring for this population.

Mr. President, the current DSH pro-
gram does almost nothing for rural
hospitals because different eligibility
requirements have been established for
rural and urban providers. To qualify
for the increased payments the DSH
program provides, urban hospitals are
required to demonstrate that 15 per-
cent of their patient load consists of
Medicaid patients and Medicare pa-
tients eligible for Supplemental Secu-
rity Income. However, rural hospitals
must meet a higher threshold of 45 per-
cent. Mr. President, there is no jus-
tification for this inequity. Our bill
will level the playing field by applying
the same eligibility threshold cur-
rently enjoyed by urban hospitals to
all rural hospitals as well. According to
the Medicare Payment Advisory Com-
mission this reform will open the door
for 55 percent of all rural hospitals to
benefit from the DSH program—a sig-
nificant increase over the 15.6 percent
of rural hospitals currently partici-
pating.

The ‘““‘Rural Health Care in the 21st
Century Act’” also addresses other in-
equities faced by rural providers be-
cause federal regulators do not ade-
quately reflect the unique cir-
cumstances of delivering health care in
rural America. This bill provides rural
home health agencies with a 10 percent
bonus payment as they have average
per episode costs that are 20 percent
higher than urban agencies.

Rural Health Clinics and Critical Ac-
cess Hospitals are a key component of
maintaining access to primary and
emergency services in rural commu-
nities. This legislation makes modi-
fications to the Balanced Budget Act
to ensure these providers will continue
to be an integral part of the rural
health care delivery system.

Mr. President, I believe this bill is an
important step in ensuring rural pro-
viders are treated equally under federal
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programs. This equalization must be
accomplished so we can guarantee that
rural Medicare beneficiaries have the
same choices and access to services as
their urban counterparts.

By Mr. BROWNBACK (for him-
self, Mr. DASCHLE, Mr. DEWINE,
Mr. KERREY, Mr. GRASSLEY, Mr.
BYRD, and Mr. LUGAR):

S. 2982. A Dbill to enhance inter-
national conservation, to promote the
role of carbon sequestration as a means
of slowing the building of greenhouse
gases in the atmosphere, and to reward
and encourage voluntary, pro-active
environmental efforts on the issue of
global climate change; to the Com-
mittee on Finance.

INTERNATIONAL CARBON SEQUESTRATION
INCENTIVE ACT

Mr. BROWNBACK. Mr. President, I
rise today to introduce the Inter-
national Carbon Sequestration Incen-
tive Act. I am joined by Senators
DASCHLE, DEWINE, BOB KERREY, GRASS-
LEY and BYRD.

Environmental issues have tradition-
ally been filled with controversy—pit-
ting beneficial environmental meas-
ures against hard-working small busi-
ness and state interests. It is unfortu-
nate that the atmosphere surrounding
environmental debate is filled with ac-
cusations of blame rather than basic
problem-solving.

From listening to the public dis-
course concerning environmental
issues, one would thing there is no
other choice but to handicap our boom-
ing economy in order to have a clean
environment, despite the fact that pol-
lution is often, unfortunately, an un-
avoidable consequence of meeting pub-
lic needs.

Mr. President, I stand here today to
illustrate that there is a better way to
deal with important environmental
concerns. There is a way to encourage
the best rather than expecting the
worst. There is a way to create envi-
ronmental incentives and environ-
mental markets, rather than only envi-
ronmental regulations. There is a way
to chip away at environmental chal-
lenges, rather than demagoging an ‘‘all
or nothing”’ stance.

This bill—the International Carbon
Sequestration Incentive Act, takes a
pro-active, incentive-driven approach
to one of the most difficult environ-
mental issues of our time—global cli-
mate change.

Specifically, this bill provides invest-
ment tax credits for groups who invest
in international carbon sequestration
projects—including investments which
prevent rainforest destruction and
projects which reforest abandoned na-
tive forest areas. These projects will
reduce the amount of carbon dioxide
emitted into the air—helping to offset
climate change since carbon dioxide is
one of the main greenhouse gases.

This bill achieves these environ-
mental benefits by promoting carbon
sequestration—the process of con-
verting carbon dioxide in the atmos-
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phere into carbon which is stored in
plants, trees and soils.

Under this bill, eligible projects can
receive funding at a rate of $2.50 per
verified ton of carbon stored or seques-
tered—up to 50% of the total project
cost. The minimum length of these
projects is 30 years and the Imple-
menting Panel can only approve $200
million in tax credits each year.

Why do this? Carbon dioxide is a
greenhouse gas believed to contribute
to global warming. While there is de-
bate over the role in which human ac-
tivity plays in speeding up the warm-
ing process, there is broad consensus
that there are increased carbon levels
in the atmosphere today.

Until now, the only real approach se-
riously considered to address climate
change was an international treaty
which calls for emission limits on car-
bon dioxide—which would mean lim-
iting the amount that comes from your
car, your business and your farm. This
treaty—the Kyoto treaty, also favored
exempting developing nations from
emission limits—putting the U.S. econ-
omy at a distinct disadvantage. Ap-
proaching the issue of climate change
in this fashion would be very costly
and would not respond to the global na-
ture of this problem.

Instead, my approach encourages off-
setting greenhouse gases through im-
proved land management and conserva-
tion—and by engaging developing na-
tions rather than cutting them out of
the process.

In addition to reducing greenhouse
gas emissions, sponsored projects under
this bill will also help to preserve the
irreplaceable biodiversity that flour-
ishes in the Earth’s tropical rain for-
ests and other sensitive eco-systems. In
addition to diverse plant life, these
projects will be protecting countless
endangered and rare species.

This bill requires investors to work
closely with foreign governments, non-
governmental organizations and indig-
enous peoples to find the capital nec-
essary to set aside some of the last
great resources of the planet. Rain for-
ests have been called the lungs of the
Earth—helping to filter out pollution
and provide sanctuary for numerous
pharmaceutical finds which may one
day cure many of our human diseases.

This bill rewards the partnership and
pro-active vision of companies that
want to be part of the solution to cli-
mate change. We are lucky in the fact
that private industry is already look-
ing at this issue and working to find a
way to contribute. An example of what
this bill would promote can be seen by
looking at the Noel Kempff Mercado
National Park in Bolivia.

As you can see by looking at these
photos [DISPLAY FOREST SCENES],
Noel Kempff is a beautiful, biodiverse
part of the world. This park spans
nearly 4 million acres in Bolivia, hosts
several hundred species of rare and en-
dangered wildlife—including 130 species
of mammals, 620 species of birds and 70
species of reptiles—not to mention 110
different species of orchids and grasses.
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This park was in direct danger of de-
forestation. The land would have been
cleared and eventually turned into
large commercial farming operations.
The loss of this park would have led to
carbon dioxide emissions of between 25—
36 million tons as well as increased
commercial agricultural competition.

Instead, the Bolivian government
came together with The Nature Conser-
vancy, American Electric Power and
other investors to preserve the park
and conduct extensive verification of
the carbon being stored in trees and
soils of the now protected area.

Companies like American Electric
Power, BP Amoco and PacifiCorp want
to invest in projects like Noel Kempff
because they want to promote the role
of carbon sequestration as a means to
combat climate change. These compa-
nies have taken a big step in contrib-
uting to the solution—think how much
more good they, and other companies,
could do if there were incentives to en-
courage this activity.

In the U.S., we are lucky enough to
have programs like the Conservation
Reserve Program and federal parks—
which help preserve some of the nat-
ural resources of this great nation. Un-
fortunately, developing countries do
not have access to the kind of capital
it takes to make similar investments
in their own countries. It is therefore,
a worthy investment in the world envi-
ronment—since climate change is a
global problem, to chip away at this
problem by doing what we know helps
reduce pollution and greenhouse gases:
planting and preserving trees.

This bill is designed to encourage
more participation in projects like the
Noel Kempff Park. By using limited
and very targeted tax credits, we have
an opportunity as a nation—to take a
leadership role on climate change with-
out crushing our own economy. This
bill also furthers the goal of including
developing countries in the climate
change issue—since any agreement to
reduce greenhouse gases must ulti-
mately include these areas which will
become the largest emitters.

Mr. President, I do not pretend that
this bill will resolve the climate
change issue. That is not my intent.
Rather, this bill takes the view that
where we do agree that good can be
achieved—we should move forward. It
is my hope that this bill will con-
tribute to the solution on climate
change and help to re-shape the way we
view environmental problems.

By Mr. AKAKA (for himself and
Mr. INOUYE):

S. 2983. A bill to provide for the re-
turn of land to the Government of
Guam, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

THE GUAM OMNIBUS OPPORTUNITIES ACT

Mr. AKAKA. Mr. President, I rise to
introduce the Guam Omnibus Opportu-
nities Act, which seeks to address im-
portant issues to the people of Guam
dealing with land, economic develop-
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ment and social issues. On July 25, the
House passed similar legislation, H.R.
2462, which was introduced by Con-
gressman ROBERT UNDERWOOD, the Del-
egate from Guam. During the 105th
Congress, the Senate passed similar
provisions of H.R. 2462 as part of S. 210,
an omnibus territories bill.

There are several provisions of the
Guam Omnibus Opportunities Act.
First, Section 2 of the bill provides a
process for the Government of Guam to
receive lands from the U.S. government
for specified public purposes by giving
Guam the right of first refusal for de-
clared federal excess lands by the Gen-
eral Services Administration prior to it
being made available to any other fed-
eral agency. It also provides for a proc-
ess for the Government of Guam and
the U.S. Fish and Wildlife Service to
engage in negotiations on the future
ownership and management of declared
federal excess lands within the Guam
National Wildlife Refuge.

Section 3 provides the Government of
Guam with the authority to tax foreign
investors at the same rates as states
under U.S. tax treaties with foreign
countries since Guam cannot change
the withholding tax rate on its own
under current law. Under the U.S. In-
ternal Revenue Code, there is a 30 per-
cent withholding tax rate for foreign
investors in the United States. Since
Guam’s tax law ‘“‘mirrors’” the rate es-
tablished under the U.S. Code, the
standard rate of foreign investors in
Guam is 30 percent. It is a common fea-
ture in U.S. tax treaties for countries
to negotiate lower withholding rates
on investment returns. Unfortunately,
while there are different definitions for
the term ‘‘United States” under these
treaties, Guam is not included. This
omission has adversely impacted Guam
since 75 percent of Guam’s commercial
development is funded by foreign inves-
tors. As an example, with Japan, the
U.S. rate for foreign investors is 10 per-
cent. This means that while Japanese
investors are taxed at a 10 percent
withholding tax rate on their invest-
ments in the fifty states, those same
investors are taxed at a 30 percent
withholding rate on Guam.

While the long-term solution is for
U.S. negotiators to include Guam in
the definition of the term ‘‘United
States’ for all future tax treaties, the
immediate solution is to amend the Or-
ganic Act of Guam and authorize the
Government of Guam to tax foreign in-
vestors at the same rates as the fifty
states. It is my understanding that all
other U.S. territories have remedied
this problem in one way or another.
Therefore, Guam is the only U.S. juris-
diction in the country that is not ex-
tended tax equity for foreign investors.

With an unemployment rate of 15
percent, Guam continues to struggle
economically due to the Asian finan-
cial crisis. That is why I believe it is
vitally important for the federal gov-
ernment to assist Guam in stimulating
its economy through sound federal
policies and technical assistance. This
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section would greatly assist the Gov-
ernment of Guam in promoting eco-
nomic development on the island and
would provide long needed tax equity.

Section 4 considers Guam within the
U.S. Customs zone in the treatment of
betel nuts, which are part of Chamorro
tradition and culture. While betel nuts
are grown in the United States, the
Food and Drug Administration (FDA)
has an important alert for betel nuts
from foreign countries in place due to
the influx of betel nuts from Asian
countries for commercial consumption
and the FDA’s contention that the
betel nut is ‘‘adulterated.” This means
an automatic detention of betel nuts
by U.S. Customs agents when entering
the United States. Although Guam is a
U.S. territory, Guam is considered to
be outside the U.S. Customs zone. Betel
nuts grown in Guam, therefore, are
subject to the FDA ban in the same
manner as foreign countries. This sec-
tion narrowly applies to Guam, limits
use to personal consumption, and en-
sure that the FDA ban against foreign
countries remains in place.

Section 5 empowers the governors of
the territories and the State of Hawaii
to report to the Secretary of the Inte-
rior on the financial and social impacts
of the Compacts of Free Association on
their respective jurisdictions and re-
quires that the Secretary forward Ad-
ministration comments and rec-
ommendations on the report to Con-
gress. This is an important issue to the
State of Hawaii as the numbers of mi-
grants to Hawaii from the Republic of
the Marshall Islands, the Federated
States of Micronesia, and the Republic
of Palau continue to grow. The State of
Hawaii has spent well over $14 million
in public funds in the past year alone,
with most of the funds being spent on
our educational and health care sys-
tems.

Under the compact agreements, the
Federal government made clear that it
would compensate jurisdictions af-
fected, yet the State of Hawaii has not
received federal funding since the im-
plementation of these agreements. This
section seeks to improve the reporting
requirements for Compact Impact Aid
to address this situation.

Section 6 establishes a five-member
Guam War Claims Review Commission
to be appointed by the Secretary of the
Interior. The goal of the Commission is
to review the facts and circumstances
surrounding U.S. restitution to Gua-
manians who suffered compensable in-
jury during the occupation of Guam by
Japan during World War II. Compen-
sable injury includes death, personal
injury, or forced labor, forced march,
or internment. The Commission would
review the relevant historical facts and
determine the eligible claimants, the
eligibility requirements, and the total
amount necessary for compensation,
and report its findings and rec-
ommendations for action to Congress
nine months after the Commission is
established.

The 1951 Treaty of Peace between the
U.S. and Japan effectively barred
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claims by U.S. citizens against Japan.
As a consequence, the U.S. inherited
these claims, which was acknowledged
by Secretary of State John Foster Dul-
les when the issue was raised during
consideration of the treaty before the
Committee on Foreign Relations in
1952.

Considerable historical information
indicates that the United States in-
tended to remedy the issue of war res-
titution for the people of Guam. In
1945, the Guam Meritorious Claims Act
was enacted which authorized the Navy
to adjudicate and settle war claims in
Guam for property damage for a period
of one year. Claims in access of $5,000
for personal injury or death were to be
forwarded to Congress. Unfortunately,
the Act never fulfilled its intended pur-
poses due to the limited time frame for
claims and the preoccupation of the
local population with recovery from
the war, resettlement of their homes,
and rebuilding their lives.

On March 25, 1947, the Hopkins Com-
mission, a civilian commission ap-
pointed by the Navy Secretary, issued
a report which revealed the flaws of the
1945 Guam Meritorious Claims Act and
recommended that the Act be amended
to provide on the spot settlement and
payment of all claims, both property
and for the death and personal injury.

Despite the recommendations of the
Hopkins Commission, the U.S. govern-
ment failed to remedy the flaws of the
Guam Meritorious Act when it enacted
the War Claims Act of 1948, legislation
which provided compensations for U.S.
citizens who were victims of the Japa-
nese war effort during World War II.
Guamanians were U.S. nationals at the
time of the enactment of the War
Claims Act, thereby making them in-
eligible for compensation. In 1950, with
the enactment of the Organic Act of
Guam, Guamanians became U.S. citi-
zZens.

In 1962, Congress again attempted to
address the remaining circumstances of
U.S. citizens and nationals that had
not received reparations from previous
enacted laws. Once again, however, the
Guamanians were inadvertently made
ineligible because policymakers as-
sumed that the War Claims Act of 1948
included them. Section 6 brings closure
to this longstanding issue.

In summary, Mr. President, the
Guam Omnibus Opportunities Act will
go a long way toward resolving issues
that the Federal Government has been
working on with the Government of
Guam on land, economic development
and social issues. I look forward to
working with my colleagues in the
Senate to resolve these issues to assist
Guam in achieving greater economic
self-sufficiency.

By Mr. CONRAD:

S. 2984. A bill to amend the Internal
Revenue Code of 1986 and to provide a
refundable caregivers tax credit; to the
Committee on Finance.
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LONG-TERM CAREGIVERS ASSISTANCE ACT OF
2000

Mr. CONRAD. Mr. President, today I
am introducing the Long-Term Care-
givers Assistance Act of 2000, a pro-
posal that would provide much needed
assistance to individuals with long-
term care needs and their caregivers.

Nationwide, more than 8 million indi-
viduals require some level of assistance
with activities of daily living. Over the
next 30 years, this number is expected
to increase significantly as our nation
experiences an unprecedented growth
in its elderly population.

We know that for many people leav-
ing their homes to obtain care is not
their first choice—the cost of nursing
home care can be prohibitive, and such
care often takes individuals away from
their communities. While federal sup-
port for long-term care is primarily
spent on nursing home services, many
people receive assistance with their
long-term care needs in the home from
their families, often without the help
of public assistance or private insur-
ance.

Nationwide, nearly 37 million indi-
viduals provide unpaid care to family
members of all ages with functional or
cognitive impairments. In my state,
there are about 61,000 individuals pro-
viding informal caregiving services.

Unfortunately, the need for long-
term care can cause substantial finan-
cial burdens on many individuals and
their families. According to a recent
study, almost two-thirds of those serv-
ing as caregivers suffer financial set-
backs—setbacks that can total thou-
sands of dollars in lost wages and other
benefits over a caregiver’s lifetime.
This is a burden that caregivers and
their families should not have to bear
alone.

For this reason, I am introducing
this proposal to provide a $2,000 tax
credit that could be used by individuals
with substantial care needs or by their
caregivers.

Taxpayers who have long-term care
needs, or who care for others with such
needs, may not have the same ability
to pay taxes as other taxpayers—a rea-
sonable and legitimate concern in a tax
system based on the principle of abil-
ity-to-pay. Providing a tax credit is an
equitable and efficient way of helping
caregivers and individuals with long-
term care needs meet their formal and
informal costs.

I recognize that this tax credit is
only a piece of the long-term care puz-
zle—but I believe it is an important
piece. This credit could be used to help
pay for prescription drugs or other out-
of-pocket expenses. It could be used to
pay for some formal home care serv-
ices. It could also be used to help fam-
ily members offset some of the ex-
penses they incur in caregiving.

We must act now to address the long-
term care needs of our nation. I urge
my colleagues to support this impor-
tant legislation.

By Mr. DURBIN (for himself and
Mr. KENNEDY):
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S. 2985. A bill to amend the Agricul-
tural Trade Act of 1978 to authorize the
Commodity Credit Corporation to re-
allocate certain unobligated funds
from the export enhancement program
to other agricultural trade develop-
ment and assistance programs; to the
Committee on Finance.

PROVIDING SCHOOL LUNCHES TO HUNGRY CHIL-
DREN—THE AGRICULTURAL FLEXIBILITY IN
EXPORT DEVELOPMENT AND ASSISTANCE ACT
OF 2000
Mr. DURBIN. Mr. President, if you

had happened to be in the Senate Din-

ing Room a few months ago, you might
have seen a group of people having
lunch and wondered what in the world
would gather Ambassador George

McGovern, Senators Bob Dole and TED

KENNEDY, Agriculture Secretary Dan

Glickman, Congressmen JIM MCGOVERN

and ToNY HALL and myself all at one

table.

The answer to your question is that
we were working together on a bipar-
tisan initiative that could have a posi-
tive impact on children around the
world and be of great benefit to Amer-
ica’s farmers.

Former Senator and now Ambassador
McGovern has advocated an idea to
emulate one of the most beneficial pro-
grams ever launched on behalf of chil-
dren in this country—the school lunch
program.

He has worked with Senator Dole and
others to establish an international
school lunch program and President
Clinton has jump-started this proposal
with his announcement that the United
States will provide $300 million in sur-
plus commodities for the initiative.

Today, I am introducing legislation
to provide a long-term funding source
for international school feeding pro-
grams that will allow such programs to
expand and reach more kids.

Today there are more than 300 mil-
lion children throughout the world—
more kKids than the entire population of
the United States—who go through the
day and then to bed at night hungry.
Some 130 million of these kids don’t go
to school right now, mainly because
their parents need them to stay at
home or work to pitch in any way that
they can.

In January of this year, I traveled to
sub-Saharan Africa, the epicenter of
the AIDS crisis, with more than two-
thirds of AIDS cases worldwide. There
I saw first-hand the horrible impact
AIDS is having on that continent. I
met a woman in Uganda named Mary
Nalongo Nassozzi, who is a 63-year-old
widow.

All of her children died from AIDS
and she has created an ‘‘orphanage’
with 16 of her grandchildren now living
in her home. People like Mary need our
help to keep these kids in school.

Linking education and nutrition is
not a new idea. Private voluntary orga-
nizations like CARE, Catholic Relief
Services, ADRA, World Vision, Save
the Children and Food for the Hungry
are already helping kids with edu-
cation, mother/child nutrition pro-
grams and school feeding programs.
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These organizations and the World
Food Program operate programs in
more than 90 countries at this time,
but typically can only target the poor-
est children in the poorest districts of
the country.

Ambassador McGovern, Senator
Dole, myself and others have called for
an expanded effort, and as I noted ear-
lier, President Clinton has responded. I
applaud the President for the program
he announced last Sunday in Okinawa.
This $300 million initiative is expected
to help serve a solid, nutritious meal to
nine million children every day they go
to school.

Think about it: for only 10 cents a
day for each meal, we can feed a hun-
gry child and help that child learn.
With what you or I pay for a Big Mac,
fries and a soft drink, we could afford
to feed two classrooms of Kkids in
Ghana or Nepal.

THE BENEFITS OF SCHOOL FEEDING PROGRAMS

While we need to consider the costs
of an international school feeding pro-
gram, I think we should also look at
the benefits.

Malnourished children find it dif-
ficult to concentrate and make poor
students. But these school feeding pro-
grams not only help concentration,
they have many benefits, including in-
creased attendance rates and more
years of school attendance, improved
girls’ enrollment rates, improved aca-
demic performance, lower malnutrition
rates, greater attention spans and later
ages for marriage and childbirth.

These benefits ripple in many direc-
tions: higher education levels for girls
and later marriage for women help
slow population growth; greater edu-
cation levels overall help spur eco-
nomic development; and giving needy
children a meal at school could also
help blunt the terrible impact AIDS is
having throughout Africa, where there
are more than 10 million AIDS orphans
who no longer have parents to feed and
care for them.

DOMESTIC BENEFITS

Some will question our involvement
in overseas feeding programs, so let me
describe what we’re doing at home and
how we benefit from these efforts.

This year, we’re spending more than
$20 billion in our food stamp program.
More than half of this amount goes to
kids. We’re also spending over $9 bil-
lion for school child nutrition pro-
grams, and more than $4 billion for the
WIC program. While this sounds like a
lot, we need to do more. Many people
who are eligible for these programs are
not aware of it and the Department of
Agriculture must do a better job get-
ting the word out. Still, these figures
put the costs of an international school
feeding effort in perspective: they will
be a small fraction of what we’re
spending here at home.

Through our international efforts, we
share some of what we have learned
with less fortunate countries. But we
also benefit.

An international school lunch pro-
gram will provide a much-needed boost

CONGRESSIONAL RECORD — SENATE

to our beleaguered farm economy,
where surpluses and low prices have
been hurting farmers for the third year
in a row. Congress has provided more
than $20 billion in emergency aid to
farmers over the last three years. Buy-
ing farm products for this proposal
would boost prices in the marketplace,
helping U.S. farmers and needy Kkids in
the process. It is a common-sense pro-
posal for helping our farmers, and the
right thing to do.

Second, the education of children
leads to economic development, which
in turn increases demand for U.S. prod-
ucts in the future. Some of the largest
food aid recipients in the 1950s are now
our largest commercial customers.

Finally, let’s consider the positive
foreign policy implications of this
measure. It helps fulfill the commit-
ments we made in Rome in 1996 to
work to improve world food security
and helps satisfy the commitment to
net food importing developing coun-
tries we made in Marrakesh in 1995 at
the conclusion of the Uruguay Round.
It also supports the goals of ‘“Edu-
cation for All” made in April in Dakar
to achieve universal access to primary
education.

It goes beyond demonstrating our
commitment to summit texts and doc-
uments and has a real impact on our
national security. When people are get-
ting enough to eat, internal instability
is less likely. Most of the conflicts tak-
ing place right now around the world
are related at least in part to food inse-
curity.

WE CAN’T AND SHOULDN’T DO THIS ALONE

The United States shouldn’t go it
alone. This needs to be an inter-
national effort. If the full costs for this
program are shared fairly among devel-
oped countries, as we do now for United
Nations peacekeeping efforts or hu-
manitarian food aid relief efforts, then
our resource commitments will be mul-
tiplied many times over. I encourage
the Administration to continue its ef-
forts to gain multilateral support for
this initiative.

We should also seek the involvement
and commitment of America’s corpora-
tions and philanthropic organizations.
Companies can contribute books and
school supplies, computer equipment,
kitchen equipment, construction sup-
plies and management expertise.

PROPOSED LEGISLATION

The food aid laws we already have in
place allow USDA and USAID to start
up these kinds of programs, but re-
sources are limited.

The President’s initiative is a con-
crete first step in the effort to assure
that every kid is going to school, and
that every kid going to school has a
meal.

However—and this is not to detract
in any way from the important action
he has taken—the President’s initia-
tive relies on surplus commodities.
That is a sensible approach at this
time. But we may not always have an
overabundance. We all hope for and are
working for an end to the farm crisis,
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which means the quantity of surplus
commodities will decline. We need to
look at how we will continue to pay for
this program in the future as it helps
more children and as surplus commod-
ities dwindle.

The legislation I am introducing
today, the Agricultural Flexibility in
Export Development and Assistance
Act of 2000, addresses the longer-term
funding issue.

My legislation authorizes the Sec-
retary of Agriculture to reallocate
unspent Export Enhancement Program
(EEP) money to school feeding and
other food aid programs. When EEP
was first authorized, one of its main
purposes was to increase demand for
U.S. agricultural commodities—to put
money in the wallets of farmers by pro-
moting overseas demand for our prod-
ucts. Because U.S. commodity prices
have come down, it hasn’t been used to
any major extent since 1995. We are sit-
ting on a pot of money, authorized but
not being spent, while the EU spends
over $5 billion annually on similar pro-
grams. My legislation would free up
the Secretary of Agriculture to devote
those funds to school feeding and other
food aid programs.

Because I recognize some would like
to see a portion of the surplus EEP
funds to be spent on export develop-
ment programs, my bill also permits a
portion of the funds to be spent on ex-
port promotion.

To maintain flexibility while ensur-
ing our food aid goals are addressed,
the measure would require that a min-
imum of 75 percent of reallocated EEP
funding be spent for either PL480 (Title
I or Title II) or Food for Progress food
aid, with at least half of this amount
devoted to school feeding or child nu-
trition programs. It would allow up to
20 percent of the reallocated funds to
be spent on the Market Access Pro-
gram to promote agricultural exports,
and a maximum of five percent to be
spent on the Foreign Market Develop-
ment (Cooperator) program.

To ensure new artificial restraints
don’t block our intention in this legis-
lation, the measure also raises the caps
currently in place regarding the quan-
tity of food aid permitted under Food
for Progress and the amount that may
be used to pay for the administrative
expenses associated with the program.

Both the Coalition for Food Aid and
Friends of the World Food Program
support this measure. Major com-
modity groups such as the American
Soybean Association and the National
Corn Growers Association also support
it.

Mr. President, I urge my colleagues
to join me as cosponsors of this legisla-
tion and in support of the broader ef-
fort to respond to the nutrition needs
of 300 million children, 130 million of
whom are not but could and should be
in school. With our help, these statis-
tics can change.

Mr. HUTCHINSON. Mr. President, I
rise today to introduce the Just Oppor-
tunities in Bidding (JOB) Act which is
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necessary to ensure that companies
who seek to do business with our gov-
ernment are treated fairly. The JOB
Act would prohibit the implementation
of proposed regulations which would
dramatically amend the Federal Acqui-
sition Regulation.

I have many concerns about these
proposed regulations, but I am deeply
troubled by the discrimination which it
will inevitably foster when imple-
mented. The regulations will de facto
amend many of our nation’s laws and
give government contracting officers,
who are not trained in the interpreta-
tion of these laws, unfettered discre-
tion to deny contracts to companies
based on any alleged violation of any
labor and employment, environmental,
antitrust, tax, or consumer protection
laws over the three years immediately
preceding the contract. This is a dra-
matic change from the current require-
ments of the Federal Acquisition Regu-
lation which requires that violations
must be substantial to trigger denial of
contract eligibility and does not extend
to unrelated, past violations.

The proposed regulations would also
allow for the denial of contracts on the
basis of a mere complaint issued by a
federal agency, which often are based
solely upon information provided by
outside, interested parties. Moreover,
the proposal’s terminology is vague
and extremely subjective—placing tre-
mendous and unprecedented discretion
in the hands of federal contracting offi-
cers. That is discretion that they do
not need nor qualified to exercise.
Terms such as ‘‘legal compliance’ by
bidding parties are well-intentioned, I
am sure, however, I view this as a trial
lawyer’s greatest wish come true. What
does ‘‘legal compliance’ mean? Does it
mean that employers must ensure that
they are 100 percent in compliance with
all of the pertinent laws? Can even the
most prudent employers guarantee
that they and their worksites are 100
percent in compliance with all federal
tax, labor, environmental, and anti-
trust statutes and regulations? That’s
certainly a question which many cre-
ative lawyers will undoubtedly rush to
answer in courthouses across our na-
tion.

This proposal is in direct contradic-
tion to existing policy which is to ful-
fill governmental needs for goods and
services at a fair and reasonable price
from contractors who are technically
qualified and able to perform the con-
tract. Our current policy is based upon
a good balance between our desire to
get the best value for our constituents’
taxdollars while being fair to all quali-
fied companies who want to have the
opportunity to provide their goods and
services to the government. The pro-
posed regulations will result in the un-
justified exclusion of many of these
companies from the bidding process
and will result in less competition, re-
duced job opportunities for many em-
ployees—especially small businesses—
and less value for our constituents’
taxdollars.
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As elected representatives of our con-
stituents, we cannot condone this and
as a legislative body we must refuse to
allow a continuation of this Adminis-
tration’s legislation by regulation. The
JOB Act would require the GAO to
thoroughly examine this issue and re-
port back to Congress with its findings.
To me, this is a sound and reasonable
approach rather than a political one. If
you agree that the proposed regula-
tions—and the millions of American
workers, employers, and taxpayers
that they will profoundly affect—de-
serve more thorough consideration,
join me in my effort to enact the JOB
Act.

I ask consent that the text of the bill
be included in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2986

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Just Oppor-
tunities in Bidding Act of 2000”".

SEC. 2. REGULATIONS PROHIBITED PENDING
GAO REVIEW.

(a) REGULATIONS NOT To HAVE LEGAL EF-
FECT.—The proposed regulations referred to
in subsection (c) shall not take effect and
may not be enforced.

(b) LIMITATION ON ADDITIONAL PROPOSED
REGULATIONS.—No proposed or final regula-
tions on the same subject matter as the pro-
posed regulations referred to in subsection
(c) may be issued before the date on which
the Comptroller General submits to Congress
the report required by section 3.

(c) COVERED REGULATIONS.—Subsection (a)
applies to the following:

(1) The proposed regulations that were pub-
lished in the Federal Register, volume 64,
number 131, beginning on page 37360, on July
9, 1999.

(2) The proposed regulations that were pub-
lished in the Federal Register, volume 65,
number 127, beginning on page 40830, on June
30, 2000.

SEC. 3. COMPTROLLER GENERAL REVIEW OF
CONTRACTOR COMPLIANCE WITH
FEDERAL LAW.

The Comptroller General shall—

(1) conduct a general review of the level of
compliance by Federal contractors with the
Federal laws that—

(A) are applicable to the contractors; and

(B) affect—

(i) the rights and responsibilities of con-
tractors to participate in contracts of the
United States; and

(ii) the administration of such contracts
with respect to contractors; and

(2) submit to Congress a report on the find-
ings resulting from the review.

By Mr. ROBERTS (for himself,
Mr. GRASSLEY, Mr. JEFFORDS,
and Mr. THOMAS):

S. 2987. A bill to amend title XVIII of
the Social Security Act to promote ac-
cess to health care services in rural
areas, and for other purposes; to the
Committee on Finance.

RURAL HEALTH CARE IN THE 21ST CENTURY ACT
OF 2000

Mr. ROBERTS. Mr. President, I rise
today to introduce the Rural Health
Care in the 21st Century Act of 2000.
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This legislation will improve access to
technology necessary to improve rural
health care and expand access to qual-
ity health care in rural areas.

The future of health care in this
country is being challenged by a vari-
ety of factors. The growing pains asso-
ciated with managed care, an increas-
ing elderly population and the drive to
ensure the solvency of the federal
Medicare Trust Fund are just a few of
the factors placing pressure on health
care facilities and health care pro-
viders across the country. Small, rural
hospitals that provide services to a rel-
atively low volume of patients are
faced with even greater challenges in
this environment.

The bill I am introducing today takes
critical steps to improve access to high
technology in rural areas and estab-
lishes a new high technology acquisi-
tion grant and loan program to im-
prove patient safety and outcomes. At
the same time hospitals need to update
equipment, comply with new regu-
latory requirements and join the effort
to reduce medical errors, many hos-
pitals are finding it difficult to access
the financial backing necessary to ac-
quire the telecommunications equip-
ment necessary to develop innovative
solutions. This bill establishes a 5-year
grant program through the Office of
Rural Health Policy that allows hos-
pitals, health care centers and related
organizations to apply for matching
grants or loans up to $100,000 to pur-
chase the advanced technologies nec-
essary to improve patient safety and
keep pace with the changing records
management requirements of the 21st
Century.

This bill also increases Dispropor-
tionate Share Hospitals payments to
rural hospitals. The Medicare DSH ad-
justment is based on a complex for-
mula and the hospital’s percentage of
low-income patients. This percentage
of low-income patients is different for
each hospital, depending on where the
hospital is located and the number of
beds in the hospital. This bill estab-
lishes one formula to distribute pay-
ments to all hospitals covered by the
inpatient PPS. This will give rural hos-
pitals an equal opportunity to qualify
for the DSH adjustment.

Twenty-five percent of our nation’s
senior citizens live in rural areas where
access to modern health care services
is often lacking. Telehealth tech-
nologies have evolved significantly and
can serve to connect rural patients to
the health care providers that they
need. This bill includes provisions of S.
2505, a telehealth bill introduced by my
colleague from Vermont, Senator JEF-
FORDS. These provisions address eight
areas of Medicare reimbursement pol-
icy that need improvement. It elimi-
nates requirements for fee-sharing be-
tween providers and provides a stand-
ard professional fee to the health care
provider who delivers the care. The site
where the patient is presented is made
eligible for a standard facility fee. The
requirement for a telepresenter is
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eliminated and the codes that can be
billed for are expanded to reflect cur-
rent practice. All rural counties and
urban HPSAs are covered by this legis-
lation and demonstration projects are
established to access reimbursement
for store and forward activities. Also,
the law is clarified to allow for home
health agencies to incorporate
telehomecare into their care plans
where appropriate.

The Health Care Financing Adminis-
tration is currently administering five
telemedicine demonstration projects.
This provision extends these projects
an additional two years to give the
projects adequate time to produce use-
ful data.

The Medicare Rural Hospital Flexi-
bility Program established by the Bal-
anced Budget Act of 1997 allows rural
hospitals to be reclassified as limited
service facilities, known as Critical Ac-
cess Hospitals. Critical Access Hos-
pitals are important components of the
rural health care infrastructure. They
are working to provide quality health
care services in sparsely populated
areas of the country. However, they are
restricted by burdensome regulations
and inadequate Medicare payments. In
addition to reduced staffing require-
ments, Congress intended to reimburse
CAH inpatient and outpatient hospital
services on the basis of reasonable
costs. This legislation exempts Medi-
care swing beds in CAHs for the Skilled
Nursing Facility (SNF) Prospective
Payment System (PPS) and reimburses
based on reasonable costs, and provides
reasonable cost payment for ambulance
services and home health services in
CAHs.

In addition, this legislation directs
the Secretary of HHS to establish a
procedure to ensure that a single FI
will provide services to all CAHs and
allows CAHs to choose between two op-
tions for payment for outpatient serv-
ices: (1) reasonable costs for facility
services, or (2) an all-inclusive rate
which combines facility and profes-
sional services.

This bill permanently guarantees
pre-Balanced Budget Act payment lev-
els for outpatient services provided by
rural hospitals with under 100 beds,
modifies the 50 bed exemption language
and for Rural Health Clinics allows
RHCs to qualify as long as their aver-
age daily patient census does not ex-
ceed 50, allows Physician Assistant-
owned RHCs that lose their clinic sta-
tus to maintain Medicare Part B pay-
ments, and clarifies that when services
already excluded from the PPS system
are delivered to Skilled Nursing Facil-
ity patients by practitioners employed
by the RHCs, those visits are also ex-
cluded from the PPS payment system.
In addition, this bill increases pay-
ments under the Medicare home health
PPS for beneficiaries who reside in
rural areas by increasing the standard-
ized payment per 60-day episode by 10
percent.

Current law allows states the option
to reimburse hospitals for Qualified
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Medicare Beneficiary (QMB) services
attributable to deductibles and coin-
surance amounts. However, many state
Medicaid programs have chosen not to
pay these costs, leaving rural hospitals
with a significant portion of unpaid
bad debt expenses. This is especially
burdensome since federal law prohibits
hospitals from seeking payment for the
cost-sharing amounts from QMB pa-
tients. This legislation provides addi-
tional relief to rural hospitals by re-
storing 100% Medicare bad debt reim-
bursement for QMBs.

Although, as a general rule, scholar-
ships are excluded from income, the In-
ternal Revenue Service has taken the
position that National Health Service
Corp scholarships are included in in-
come. Imposing taxes on the scholar-
ships could have disastrous effects on a
program that for over 20 years has
helped funnel doctors, nurse-practi-
tioners, physician assistants, and other
health professionals into medically un-
derserved communities. This provision
excludes from gross income of certain
scholarships any amounts received
under the National Health Service
Corps Scholarship Program.

Finally, this bill includes important
technical corrections to the Balanced
Budget Refinement Act of 1999. This
bill extends the option to rebase target
amounts to all Sole Community Hos-
pitals and allows Critical Access Hos-
pitals to receive reimbursement for lab
services on a reasonable cost basis.

Exciting changes are taking place in
rural America. This legislation will en-
able small rural hospitals to take ad-
vantage of the latest technology and
improve health care for rural residents
across the country. Mr. President, I in-
vite my colleagues to join me in sup-
port of this endeavor. I am unanimous
consent that a copy of the bill appear
in the CONGRESSIONAL RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as

the “Rural Health Care in the 21st Century

Act of 2000”.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—HIGH TECHNOLOGY

Sec. 101. High technology acquisition grant

and loan program.

Sec. 102. Refinement of medicare reimburse-

ment for telehealth services.

Sec. 103. Extension of telemedicine dem-

onstration projects.

TITLE II-IMPROVEMENTS IN THE DIS-
PROPORTIONATE SHARE HOSPITAL
(DSH) PROGRAM

Sec. 201. Disproportionate share hospital ad-

justment for rural hospitals.

TITLE III-IMPROVEMENTS IN THE CRIT-
ICAL ACCESS HOSPITAL (CAH) PRO-
GRAM

Sec. 301. Treatment of swing-bed services

furnished by critical access hos-
pitals.
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Treatment of ambulance services
furnished by certain critical ac-
cess hospitals.

Treatment of home health services
furnished by certain critical ac-
cess hospitals.

Designation of a single fiscal inter-
mediary for all critical access
hospitals.

Establishment of an all-inclusive
payment option for outpatient
critical access hospital serv-
ices.

TITLE IV—OUTPATIENT SERVICES
FURNISHED BY RURAL PROVIDERS
Sec. 401. Permanent guarantee of pre-BBA
payment levels for outpatient
services furnished by rural hos-

pitals.

Provider-based rural health clinic
cap exemption.

Payment for certain physician as-
sistant services.

Exclusion of rural health -clinic
services from the PPS for
skilled nursing facilities.

Bonus payments for rural home
health agencies.

TITLE V—BAD DEBT
Sec. 501. Restoration of full payment for bad

debts of qualified medicare
beneficiaries.

TITLE VI—NATIONAL HEALTH SERVICE

CORPS SCHOLARSHIP PROGRAM
Sec. 601. Exclusion of certain amounts re-
ceived under the National
Health Service Corps scholar-
ship program.

TITLE VII—-TECHNICAL CORRECTIONS TO
BALANCED BUDGET REFINEMENT ACT
OF 1999

Sec. 701. Extension of option to use rebased

target amounts to all sole com-
munity hospitals.

Sec. 702. Payments to critical access hos-
pitals for clinical diagnostic
laboratory tests.

TITLE I—HIGH TECHNOLOGY
101. HIGH TECHNOLOGY ACQUISITION
GRANT AND LOAN PROGRAM.

(a) ESTABLISHMENT OF PROGRAM.—Title III
of the Public Health Service Act (42 U.S.C.
241 et seq.) is amended by inserting after sec-
tion 330D the following:

“SEC. 330E. HIGH TECHNOLOGY ACQUISITION

GRANT AND LOAN PROGRAM.

‘“(a) KESTABLISHMENT OF PROGRAM.—The
Secretary, acting through the Director of
the Office of Rural Health Policy (of the
Health Resources and Services Administra-
tion), shall establish a High Technology Ac-
quisition Grant and Loan Program for the
purpose of—

‘(1) improving the quality of health care in
rural areas through the acquisition of ad-
vanced medical technology;

‘“(2) fostering the development the net-
works described in section 330D(c);

‘(3) promoting resource sharing between
urban and rural facilities; and

‘“(4) improving patient safety and out-
comes through the acquisition of high tech-
nology, including software, information
services, and staff training.

““(b) GRANTS AND LOANS.—Under the pro-
gram established under subsection (a), the
Secretary, acting through the Director of
the Office of Rural Health Policy, may award
grants and make loans to any eligible entity
(as defined in subsection (d)(1)) for any costs
incurred by the eligible entity in acquiring
eligible equipment and services (as defined in
subsection (d)(2)).

“‘(c) LIMITATIONS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the total amount of grants and loans made

Sec. 302.

Sec. 303.

Sec. 304.

Sec. 305.

Sec. 402.

Sec. 403.

Sec. 404.

Sec. 405.

SEC.



S7902

under this section to an eligible entity may
not exceed $100,000.

*“(2) FEDERAL SHARING.—

‘““(A) GRANTS.—The amount of any grant
awarded under this section may not exceed
70 percent of the costs to the eligible entity
in acquiring eligible equipment and services.

‘(B) LOANS.—The amount of any loan made
under this section may not exceed 90 percent
of the costs to the eligible entity in acquir-
ing eligible equipment and services.

‘‘(d) DEFINITIONS.—In this section:

‘(1) ELIGIBLE ENTITY.—The term ‘eligible
entity’ means a hospital, health center, or
any other entity that the Secretary deter-
mines is appropriate that is located in a
rural area or region.

‘(2) ELIGIBLE EQUIPMENT AND SERVICES.—
The term ‘eligible equipment and services’
includes—

““(A) unit dose distribution systems;

“(B) software and information services and
staff training;

‘(C) wireless devices to transmit medical
orders;

‘(D) clinical health care informatics sys-
tems, including bar code systems designed to
avoid medication errors and patient tracking
systems; and

‘“(E) any other technology that improves
the quality of health care provided in rural
areas.

‘“(e) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of carrying out this section
there are authorized to be appropriated such
sums as may be necessary for each of the fis-
cal years 2001 through 2006.”".

SEC. 102. REFINEMENT OF MEDICARE REIM-
BURSEMENT FOR TELEHEALTH
SERVICES.

(a) REVISION OF TELEHEALTH PAYMENT
METHODOLOGY AND ELIMINATION OF FEE-
SHARING REQUIREMENT.—Section 4206(b) of
the Balanced Budget Act of 1997 (42 U.S.C.
13951 note) is amended to read as follows:

“(b) METHODOLOGY FOR DETERMINING
AMOUNT OF PAYMENTS.—

‘(1) IN GENERAL.—The Secretary shall pay
to—

‘“(A) the physician or practitioner at a dis-
tant site that provides an item or service
under subsection (a) an amount equal to the
amount that such physician or provider
would have been paid had the item or service
been provided without the use of a tele-
communications system; and

‘“(B) the originating site a facility fee for
facility services furnished in connection
with such item or service.

‘(2) APPLICATION OF PART B COINSURANCE
AND DEDUCTIBLE.—Any payment made under
this section shall be subject to the coinsur-
ance and deductible requirements under sub-
sections (a)(1) and (b) of section 1833 of the
Social Security Act (42 U.S.C. 13951).

‘‘(3) DEFINITIONS.—In this subsection:

“‘(A) DISTANT SITE.—The term ‘distant site’
means the site at which the physician or
practitioner is located at the time the item
or service is provided via a telecommuni-
cations system.

‘(B) FACILITY FEE.—The term ‘facility fee’
means an amount equal to—

‘(i) for 2000 and 2001, $20; and

‘‘(ii) for a subsequent year, the facility fee
under this subsection for the previous year
increased by the percentage increase in the
MEI (as defined in section 1842(i)(3)) for such
subsequent year.

¢“(C) ORIGINATING SITE.—

‘(i) IN GENERAL.—The term ‘originating
site’ means the site described in clause (ii) at
which the eligible telehealth beneficiary
under the medicare program is located at the
time the item or service is provided via a
telecommunications system.

‘“(ii) SITES DESCRIBED.—The sites described
in this paragraph are as follows:
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‘(I) On or before January 1, 2002, the office
of a physician or a practitioner, a critical ac-
cess hospital, a rural health clinic, and a
Federally qualified health center.

‘“(IT) On or before January 1, 2003, the sites
described in subclause (I), a hospital, a
skilled nursing facility, a comprehensive
outpatient rehabilitation facility, a renal di-
alysis facility, an ambulatory surgical cen-
ter, an Indian Health Service facility, and a
community mental health center.”.

(b) ELIMINATION OF REQUIREMENT FOR TELE-
PRESENTER.—Section 4206 of the Balanced
Budget Act of 1997 (42 U.S.C. 13951 note) is
amended—

(1) in subsection (a), by striking ‘‘, not-
withstanding that the individual physician”
and all that follows before the period at the
end; and

(2) by adding at the end the following new
subsection:

‘‘(e) TELEPRESENTER NOT REQUIRED.—Noth-
ing in this section shall be construed as re-
quiring an eligible telehealth beneficiary to
be presented by a physician or practitioner
for the provision of an item or service via a
telecommunications system.”’.

(¢c) REIMBURSEMENT FOR MEDICARE BENE-
FICIARIES WHO DO NOT RESIDE IN A HPSA.—
Section 4206(a) of the Balanced Budget Act of
1997 (42 U.S.C. 13951 note), as amended by sub-
section (b), is amended—

(1) by striking ‘“‘IN GENERAL.—Not later
than” and inserting the following: ‘‘TELE-
HEALTH SERVICES REIMBURSED.—

‘(1) IN GENERAL.—Not later than’’;

(2) by striking ‘‘furnishing a service for
which payment’ and all that follows before
the period and inserting ‘‘to an eligible tele-
health beneficiary’’; and

(3) by adding at the end the following new
paragraph:

¢(2) ELIGIBLE TELEHEALTH BENEFICIARY DE-
FINED.—In this section, the term ‘eligible
telehealth beneficiary’ means a beneficiary
under the medicare program under title
XVIII of the Social Security Act (42 U.S.C.
1395 et seq.) that resides in—

‘“(A) an area that is designated as a health
professional shortage area under section
332(a)(1)(A) of the Public Health Service Act
(42 U.S.C. 254e(a)(1)(A));

‘(B) a county that is not included in a
Metropolitan Statistical Area;

‘(C) an inner-city area that is medically
underserved (as defined in section 330(b)(3) of
the Public Health Service Act (42 U.S.C.
254b(b)(3))); or

‘(D) an area in which there is a Federal
telemedicine demonstration program.”’.

(d) TELEHEALTH COVERAGE FOR DIRECT PA-
TIENT CARE.—

(1) IN GENERAL.—Section 4206 of the Bal-
anced Budget Act of 1997 (42 U.S.C. 13951
note), as amended by subsection (c), is
amended—

(A) in subsection (a)(1), by striking ‘‘pro-
fessional consultation via telecommuni-
cations systems with a physician” and in-
serting ‘‘items and services for which pay-
ment may be made under such part that are
furnished via a telecommunications system
by a physician’’; and

(B) by adding at the end the following new
subsection:

“(f) COVERAGE OF ITEMS AND SERVICES.—
Payment for items and services provided
pursuant to subsection (a) shall include pay-
ment for professional consultations, office
visits, office psychiatry services, including
any service identified as of July 1, 2000, by
HCPCS codes 99241-99275, 99201-99215, 90804
90815, and 90862, and any additional item or
service specified by the Secretary.”.

(2) STUDY AND REPORT REGARDING ADDI-
TIONAL ITEMS AND SERVICES.—

(A) STUDY.—The Secretary of Health and
Human Services shall conduct a study to
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identify items and services in addition to
those described in section 4206(f) of the Bal-
anced Budget Act of 1997 (as added by para-
graph (1)) that would be appropriate to pro-
vide payment under title XVIII of the Social
Security Act (42 U.S.C. 1395 et seq.).

(B) REPORT.—Not later than 2 years after
the date of enactment of this Act, the Sec-
retary shall submit a report to Congress on
the study conducted under subparagraph (A)
together with such recommendations for leg-
islation that the Secretary determines are
appropriate.

(e) ALL PHYSICIANS AND PRACTITIONERS ELI-
GIBLE FOR TELEHEALTH REIMBURSEMENT.—
Section 4206(a) of the Balanced Budget Act of
1997 (42 U.S.C. 13951 note), as amended by sub-
section (d), is amended—

(1) in paragraph (1), by striking ‘‘(described
in section 1842(b)(18)(C) of such Act (42 U.S.C.
1395u(b)(18)(C))’’; and

(2) by adding at the end the following new
paragraph:

‘“(3) PRACTITIONER DEFINED.—For purposes
of paragraph (1), the term ‘practitioner’ in-
cludes—

‘““(A) a practitioner described in section
1842(b)(18)(C) of the Social Security Act (42
U.S.C. 139%5u(b)(18)(C)); and

‘“(B) a physical, occupational, or speech
therapist.”.

(f) TELEHEALTH SERVICES PROVIDED USING
STORE-AND-FORWARD TECHNOLOGIES.—Sec-
tion 4206(a)(1) of the Balanced Budget Act of
1997 (42 U.S.C. 13951 note), as amended by sub-
section (e), is amended by adding at the end
the following new paragraph:

‘“(4) USE OF STORE-AND-FORWARD TECH-
NOLOGIES.—For purposes of paragraph (1), in
the case of any Federal telemedicine dem-
onstration program in Alaska or Hawaii, the
term ‘telecommunications system’ includes
store-and-forward technologies that provide
for the asynchronous transmission of health
care information in single or multimedia for-
mats.”.

(g) CONSTRUCTION RELATING TO HOME
HEALTH SERVICES.—Section 4206(a) of the
Balanced Budget Act of 1997 (42 U.S.C. 13951
note), as amended by subsection (f), is
amended by adding at the end the following
new paragraph:

¢“(5) CONSTRUCTION RELATING TO HOME
HEALTH SERVICES.—

‘“(A) IN GENERAL.—Nothing in this section
or in section 1895 of the Social Security Act
(42 U.S.C. 1395fff) shall be construed as pre-
venting a home health agency that is receiv-
ing payment under the prospective payment
system described in such section from fur-
nishing a home health service via a tele-
communications system.

‘(B) LIMITATION.—The Secretary shall not
consider a home health service provided in
the manner described in subparagraph (A) to
be a home health visit for purposes of—

‘(i) determining the amount of payment to
be made under the prospective payment sys-
tem established under section 1895 of the So-
cial Security Act (42 U.S.C. 1395fff); or

‘‘(ii) any requirement relating to the cer-
tification of a physician required under sec-
tion 1814(a)(2)(C) of such Act (42 U.S.C.
1395f(a)(2)(C)).”.

(h) EFFECTIVE DATE.—The amendments
made by this Act shall apply to items and
services provided on or after the date of en-
actment of this Act.

SEC. 103. EXTENSION OF TELEMEDICINE DEM-
ONSTRATION PROJECTS.

The Secretary of Health and Human Serv-
ices shall maintain through September 30,
2003, the grant and operational phases of any
telemedicine demonstration project con-
ducted under the medicare program under
title XVIII of the Social Security Act (42
U.S.C. 1395 et seq.)—
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(1) for which funds were expended before
the date of enactment of the Balanced Budg-
et Act of 1997 (Public Law 105-133; 111 Stat.
251); and

(2) that is ongoing as of the date of enact-
ment of this Act.

TITLE II—-IMPROVEMENTS IN
PROPORTIONATE SHARE
(DSH) PROGRAM

SEC. 201. DISPROPORTIONATE SHARE HOSPITAL

ADJUSTMENT FOR RURAL HOS-
PITALS.

(a) APPLICATION OF UNIFORM 15 PERCENT
THRESHOLD.—Section 1886(d)(5)(F)(v) of the
Social Security Act (42 U.Ss.C.
1395ww(d)(5)(F)(v)) is amended by striking
“‘exceeds—’’ and all that follows and insert-
ing ‘‘exceeds 15 percent.”’.

(b) CHANGE IN PAYMENT PERCENTAGE FOR-
MULAS.—Section 1886(d)(5)(F) of the Social
Security Act (42 U.S.C. 139%5ww(d)(6)(F)) is
amended—

(1) in clause (iv), by striking ‘‘and that—"
and all that follows and inserting ‘‘is equal
to the percentage determined in accordance
with the applicable formula described in
clause (vii).”’;

(2) in clause (vii), by striking ‘‘clause
(iv)(I)”’ and inserting ‘‘clause (iv)’’; and

(3) by striking clause (viii) and inserting
the following new clause:

‘“(viii) No hospital described in clause (iv)
may receive a payment amount under this
section that is less than the payment
amount that would have been made under
this section if the amendments made by sec-
tion 201 of the Rural Health Care in the 21st
Century Act of 2000 had not been enacted.”.

(c) EFFECTIVE DATE.—The amendments
made by this section apply to discharges oc-
curring on or after October 1, 2000.

TITLE III-IMPROVEMENTS IN THE CRIT-
ICAL ACCESS HOSPITAL (CAH) PRO-
GRAM

SEC. 301. TREATMENT OF SWING-BED SERVICES

FURNISHED BY CRITICAL ACCESS
HOSPITALS.

(a) EXEMPTION FROM SNF PPS.—Section
1888(e)(7) of the Social Security Act (42
U.S.C. 1395yy(e)(7)) is amended—

(1) in the heading, by striking ‘‘TRANSITION
FOR’’ and inserting ‘‘TREATMENT OF’’;

(2) in subparagraph (A), by striking “IN
GENERAL.—The’” and inserting ‘‘TRANSI-
TION.—Except as provided in subparagraph
(C), the’;

(3) in subparagraph (B), by striking ¢, for
which” and all that follows before the period
at the end and inserting ‘‘(other than critical
access hospitals)’’; and

(4) by adding at the end the following new
subparagraph:

“(C) CRITICAL ACCESS HOSPITALS.—In the
case of facilities described in subparagraph
(B) that are critical access hospitals—

‘‘(i) the prospective payment system estab-
lished under this subsection shall not apply
to services furnished pursuant to an agree-
ment described in section 1883; and

‘‘(ii) such services shall be paid on the
basis specified in subsection (a)(3) of such
section.”.

(b) PAYMENT BASIS FOR SWING-BED SERV-
ICES FURNISHED BY CRITICAL ACCESS HOs-
PITALS.—Section 1883(a) of the Social Secu-
rity Act (42 U.S.C. 1395tt(a)) is amended—

(1) in paragraph (2)(A), by inserting ‘‘(other
than a critical access hospital)’ after ‘‘any
hospital’’; and

(2) by adding at the end the following new
paragraph:

‘“(3) Notwithstanding any other provision
of this title, a critical access hospital shall
be paid for services furnished under an agree-
ment entered into under this section on the
basis of the reasonable costs of such services
(as determined under section 1861(v)).”".

THE DIS-
HOSPITAL
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(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to cost re-
porting periods beginning on or after October
1, 1999.

SEC. 302. TREATMENT OF AMBULANCE SERVICES
FURNISHED BY CERTAIN CRITICAL
ACCESS HOSPITALS.

(a) EXEMPTION FROM AMBULANCE FEE
SCHEDULE.—

(1) IN GENERAL.—Section 1834(1) of the So-
cial Security Act (42 U.S.C. 1395m()) is
amended by adding at the end the following
new paragraph:

‘(8) INAPPLICABILITY OF FEE SCHEDULE TO
CERTAIN SERVICES.—In the case of ambulance
services (described in section 1861(s)(7)) that
are provided in a locality by a critical access
hospital that is the only provider of ambu-
lance services in the locality, or by an entity
that is owned and operated by such a critical
access hospital—

‘“(A) the fee schedule established under
this subsection shall not apply; and

‘(B) payment under this part shall be paid
on the basis of the reasonable costs incurred
in providing such services.”’.

(2) CONFORMING AMENDMENTS.—Section
1833(a)(1) of the Social Security Act (42
U.S.C. 13951(a)(1)) is amended—

(A) in subparagraph (R)—

(i) by inserting ‘‘except as provided in sub-
paragraph (T),” before ‘“‘with respect’’; and

(ii) by striking ‘“‘and’ at the end; and

(B) in subparagraph (S), by striking the
semicolon at the end and inserting *‘, and (T)
with respect to ambulance services described
in section 1834(1)(8), the amount paid shall be
80 percent of the lesser of the actual charge
for the services or the amount determined
under such section;”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to cost
reporting periods beginning on or after Octo-
ber 1, 1999.

(b) EXEMPTION FROM REASONABLE COST RE-
DUCTIONS.—

(1) EXEMPTION.—Section 1861(v)(1)(U) of the
Social Security Act (42 U.S.C. 1395x(v)(1)(U))
is amended by inserting after the first sen-
tence the following new sentence: ‘“The re-
ductions required by the preceding sentence
shall not apply in the case of ambulance
services that are provided in a locality on or
after October 1, 1999, by a critical access hos-
pital that is the only provider of ambulance
services in the locality, or by an entity that
is owned and operated by such a critical ac-
cess hospital.”.

2) TECHNICAL AMENDMENT.—Section
1861(v)(1) of the Social Security Act (42
U.S.C. 1395x(v)(1)) is amended by realigning
subparagraph (U) so as to align the left mar-
gin of such subparagraph with the left mar-
gin of subparagraph (T).

SEC. 303. TREATMENT OF HOME HEALTH SERV-
ICES FURNISHED BY CERTAIN CRIT-
ICAL ACCESS HOSPITALS.

(a) EXEMPTION FROM HOME HEALTH INTERIM
PAYMENT SYSTEM.—Section 1861(v)(1)(L) of
the Social Security Act (42 TU.S.C.
1395x(v)(1)(L)) is amended by adding at the
end the following new clause:

‘(xi) The preceding provisions of this sub-
paragraph shall not apply to home health
services that are furnished on or after Octo-
ber 1, 2000, by a home health agency that is—

‘“(I) the only home health agency serving a
locality; and

“(II) owned and operated by a critical ac-
cess hospital.”.

(b) EXEMPTION FROM PPS.—

(1) IN GENERAL.—Section 1895 of the Social
Security Act (42 U.S.C. 1395fff) is amended by
adding at the end the following new sub-
section:

‘“‘(e) EXEMPTION.—The prospective payment
system established under this section shall
not apply in determining payments for home
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health services furnished by a home health
agency that is—

‘(1) the only home health agency serving a
locality; and

‘(2) owned and operated by a critical ac-
cess hospital.”.

(2) CONFORMING AMENDMENT.—Section
1833(a)(2)(A) of the Social Security Act (42
U.S.C. 1395(a)(2)(A)) is amended by inserting
“home health services described in section
1895(e) and other than’ after ‘‘other than’.

3) TECHNICAL AMENDMENT.—Section
1833(a)(2)(A) of the Social Security Act (42
U.S.C. 1395(a)(2)(A)) is amended by striking
““drug) (as defined in section 1861(kk))”’ and

inserting ‘‘drug (as defined in section
1861(kKk)))”.
(4) EFFECTIVE DATE.—The amendments

made by this subsection shall apply to cost

reporting periods beginning on or after Octo-

ber 1, 2000.

SEC. 304. DESIGNATION OF A SINGLE FISCAL
INTERMEDIARY FOR ALL CRITICAL
ACCESS HOSPITALS.

Section 1816 of the Social Security Act (42
U.S.C. 1395h) is amended by adding at the
end the following:

‘“‘(m) Not later than October 1, 2000, the
Secretary shall designate a national agency
or organization with an agreement under
this section to perform functions under the
agreement with respect to each critical ac-
cess hospital electing to have such functions
performed by such agency or organization.”.
SEC. 305. ESTABLISHMENT OF AN ALL-INCLUSIVE

PAYMENT OPTION FOR OUTPATIENT
CRITICAL ACCESS HOSPITAL SERV-
ICES.

(a) ALL-INCLUSIVE PAYMENT OPTION FOR
OUTPATIENT CRITICAL ACCESS HOSPITAL SERV-
ICES.—Section 1834(g) of the Social Security
Act (42 U.S.C. 1395m(g)) is amended—

(1) by striking paragraph (1) and inserting
the following new paragraph:

‘(1) ELECTION OF CAH.—At the election of a
critical access hospital, the amount of pay-
ment for outpatient critical access hospital
services under this part shall be determined
under paragraph (2) or (3), such amount de-
termined under either paragraph without re-
gard to the amount of the customary or
other charge.’”’; and

(2) by striking paragraph (3) and inserting
the following new paragraph:

‘(3) ALL-INCLUSIVE RATE.—If a critical ac-
cess hospital elects this paragraph to apply,
with respect to both facility services and
professional services, there shall be paid
amounts equal to the reasonable costs of the
critical access hospital in providing such
services (except that in the case of clinical
diagnostic laboratory services furnished by a
critical access hospital the amount of pay-
ment shall be equal to 100 percent of the rea-
sonable costs of the critical access hospital
in providing such services), less the amount
that such hospital may charge as described
in section 1866(a)(2)(A).”.

(b) EFFECTIVE DATE.—The amendments
made by subparagraph (a) shall take effect as
if included in the enactment of section 403(d)
of the Medicare, Medicaid, and SCHIP Bal-
anced Budget Refinement Act of 1999 (113
Stat. 15601A-371), as enacted into law by sec-
tion 1000(a)(6) of Public Law 106-113.

TITLE IV—OUTPATIENT SERVICES
FURNISHED BY RURAL PROVIDERS
SEC. 401. PERMANENT GUARANTEE OF PRE-BBA
PAYMENT LEVELS FOR OUTPATIENT
SERVICES FURNISHED BY RURAL

HOSPITALS.

(a) IN GENERAL.—Section 1833(t)(7)(D) of
the Social Security Act (42 U.S.C.
13951(t)(7)(D)), as added by section 202 of the
Medicare, Medicaid, and SCHIP Balanced
Budget Refinement Act of 1999 (113 Stat.
1501A-342), as enacted into law by section
1000(a)(6) of Public Law 106-113, is amended
to read as follows:
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‘(D) HOLD HARMLESS PROVISIONS FOR SMALL
RURAL HOSPITALS AND CANCER HOSPITALS.—In
the case of a hospital located in a rural area
and that has not more than 100 beds or a hos-
pital described in section 1886(d)(1)(B)(v), for
covered OPD services for which the PPS
amount is less than the pre-BBA amount, the
amount of payment under this subsection
shall be increased by the amount of such dif-
ference.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect as if
included in the enactment of section 202 of
the Medicare, Medicaid, and SCHIP Balanced
Budget Refinement Act of 1999 (113 Stat.
1501A-342), as enacted into law by section
1000(a)(6) of Public Law 106-113.

SEC. 402. PROVIDER-BASED RURAL HEALTH
CLINIC CAP EXEMPTION.

(a) IN GENERAL.—The matter in section
1833(f) of the Social Security Act (42 U.S.C.
13951(f)) preceding paragraph (1) is amended
by striking ‘“‘with less than 50 beds’ and in-
serting ‘‘with an average daily patient cen-
sus that does not exceed 50.

(b) EFFECTIVE DATE.—The amendment
made by subparagraph (A) applies to services
furnished on or after January 1, 2001.

SEC. 403. PAYMENT FOR CERTAIN PHYSICIAN AS-
SISTANT SERVICES.

(a) PAYMENT FOR CERTAIN PHYSICIAN AS-
SISTANT SERVICES.—Section 1842(b)(6)(C) of
the Social Security Act (42 TU.S.C.
1395u(b)(6)(C)) is amended by striking ‘‘for
such services provided before January 1,
2003,”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of enactment of this Act.

SEC. 404. EXCLUSION OF RURAL HEALTH CLINIC
SERVICES FROM THE PPS FOR
SKILLED NURSING FACILITIES.

(a) IN GENERAL.—Section 1888(e)(2)(A)({i) of
the Social Security Act (42 U.S.C.
1395yy(e)(2)(A)(ii)) is amended by inserting
after the first sentence the following: ‘‘Serv-
ices described in this clause also include
services that are provided by a physician, a
physician assistant, a nurse practitioner, a
certified nurse midwife, or a qualified psy-
chologist who is employed, or otherwise
under contract, with a rural health clinic.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to serv-
ices furnished on or after January 1, 2001.
SEC. 405. BONUS PAYMENTS FOR RURAL HOME

HEALTH AGENCIES.

(a) INCREASE IN PAYMENT RATES FOR RURAL
AGENCIES.—

(1) IN GENERAL.—Section 1895(b) of the So-
cial Security Act (42 U.S.C. 1395fff(b)) is
amended by adding at the end the following
new paragraph:

“(7) ADDITIONAL PAYMENT AMOUNT FOR
SERVICES FURNISHED IN RURAL AREAS.—In the
case of home health services furnished in a
rural area (as defined in section
1886(d)(2)(D)), the Secretary shall provide for
an addition or adjustment to the payment
amount otherwise made under this section
for services furnished in a rural area in an
amount equal to 10 percent of the amount
otherwise determined under this sub-
section.”.

(2) WAIVING BUDGET NEUTRALITY.—Section
1895(b)(3) of such Act (42 U.S.C. 1395fff(b)(3))
is amended by adding at the end the fol-
lowing new subparagraph:

‘(D) NO ADJUSTMENT FOR ADDITIONAL PAY-
MENTS FOR RURAL SERVICES.—The Secretary
shall not reduce the standard prospective
payment amount (or amounts) under this
paragraph applicable to home health services
furnished during a period to offset the in-
crease in payments resulting from the appli-
cation of paragraph (7) (relating to services
furnished in rural areas).”.
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(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to epi-
sodes of care beginning on or after April 1,
2001.
TITLE V—BAD DEBT

SEC. 501. RESTORATION OF FULL PAYMENT FOR
BAD DEBTS OF QUALIFIED MEDI-
CARE BENEFICIARIES.

(a) MEDICARE COST-SHARING UNCOLLECTIBLE
AND NoT COVERED BY MEDICAID STATE
PLANS.—Section 1902(n)(3)(B) of the Social
Security Act (42 U.S.C. 139%6a(n)(3)(B)) is
amended—

(1) by inserting ‘“(i)”’ after ‘“(B)’’; and

(2) by adding at the end the following new
clause:

‘“(ii) the amount of medicare cost-sharing
that is uncollectible from the beneficiary be-
cause of clause (i) and that is not paid by
any other individual or entity shall be
deemed to be bad debt for purposes of title
XVIII; and”.

(b) RECOGNITION OF 100 PERCENT OF BAD
DEBT.—

(1) NONAPPLICATION OF REDUCTION.—Section
1861(v)(1)(T) of the Social Security Act (42
U.S.C. 1395x(v)(1)(T)) is amended by inserting
‘‘(other than any amount deemed to be bad
debt under section 1902(n)(3)(B)(ii))” after
“‘amounts under this title”.

(2) RECOGNITION WITH RESPECT TO CERTIFIED
NURSE ANESTHETISTS, NURSE PRACTITIONERS,
AND CLINICAL NURSE SPECIALISTS.—Section
1833 of the Social Security Act (42 U.S.C.
13951) is amended—

(A) in subsection (1)(5)(B), by striking ‘‘No
hospital” and inserting ‘‘Except as provided
in section 1902(n)(3)(B)(ii), no hospital’’; and

(B) in subsection (r)(2), by striking ‘‘No
hospital” and inserting ‘‘Except as provided
in section 1902(n)(3)(B)(ii), no hospital’.

(c) TECHNICAL AMENDMENT.—Section
1861(v)(1)(T) of the Social Security Act (42
U.S.C. 1395x(v)(1)(T)) is amended by striking
“1833(t)(5)(B)”’ and inserting ‘‘1833(t)(8)(B)”
in the matter preceding clause (i).

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to bad debt
incurred on or after the date of enactment of
this Act.

TITLE VI—NATIONAL HEALTH SERVICE

CORPS SCHOLARSHIP PROGRAM
SEC. 601. EXCLUSION OF CERTAIN AMOUNTS RE-
CEIVED UNDER THE NATIONAL
HEALTH SERVICE CORPS SCHOLAR-
SHIP PROGRAM.

(a) IN GENERAL.—Section 117(c) of the In-
ternal Revenue Code of 1986 (relating to the
exclusion from gross income amounts re-
ceived as a qualified scholarship) is amend-
ed—

(1) by striking ‘‘Subsections (a)”’ and in-
serting the following:

‘(1) IN GENERAL.—Except as provided in
paragraph (2), subsections (a)’’; and

(2) by adding at the end the following new
paragraph:

‘(2) EXCEPTION.—Paragraph (1) shall not
apply to any amount received by an indi-
vidual under the National Health Service
Corps Scholarship Program under section
338A(g)(1)(A) of the Public Health Service
Act.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to
amounts received in taxable years beginning
after December 31, 1994.

TITLE VII—_TECHNICAL CORRECTIONS TO

BALANCED BUDGET REFINEMENT ACT

OF 1999

SEC. 701. EXTENSION OF OPTION TO USE
REBASED TARGET AMOUNTS TO ALL
SOLE COMMUNITY HOSPITALS.

(a) IN GENERAL.—Section 1886(b)(3)(I)(i) of
the Social Security Act (42 TU.S.C.
1395ww(b)(3)(I)(i)) (as added by section 405 of

the Medicare, Medicaid, and SCHIP Balanced
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Budget Refinement Act of 1999 (113 Stat.

1501A-372), as enacted into law by section

1000(a)(6) of Public Law 106-113) is amended—

(1) in the matter preceding subclause (I)—

(A) by striking ‘‘for its cost reporting pe-
riod beginning during 1999 is paid on the
basis of the target amount applicable to the
hospital under subparagraph (C) and that’’;
and

(B) by striking ‘‘such target amount’ and
inserting ‘‘the amount otherwise determined
under subsection (d)(6)(D)({1)’’;

(2) in subclause (I), by striking ‘‘target
amount otherwise applicable’ and all that
follows through ‘‘target amount’)” and in-
serting ‘‘the amount otherwise applicable to
the hospital under subsection (d)(56)(D)(i) (re-
ferred to in this clause as the ‘subsection
(d)(5)(D)(i) amount’)”’; and

(3) in each of subclauses (II) and (III), by
striking ‘‘subparagraph (C) target amount’”
and inserting ‘“‘subsection (A)(B)(D)H)(E)
amount’’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect as if
included in the enactment of the Medicare,
Medicaid, and SCHIP Balanced Budget Re-
finement Act of 1999, as enacted into law by
section 1000(a)(6) of Public Law 106-113.

SEC. 702. PAYMENTS TO CRITICAL ACCESS HOS-
PITALS FOR CLINICAL DIAGNOSTIC
LABORATORY TESTS.

(a) PAYMENT ON COST BASIS WITHOUT BENE-
FICIARY COST-SHARING.—

(1) IN GENERAL.—Section 1833(a)(6) of the
Social Security Act (42 U.S.C. 13951(a)(6)) is
amended by inserting ‘‘(including clinical di-
agnostic laboratory services furnished by a
critical access hospital)” after ‘‘outpatient
critical access hospital services’.

(2) NO BENEFICIARY COST-SHARING.—

(A) IN GENERAL.—Section 1834(g) of the So-
cial Security Act (42 U.S.C. 1395m(g)) is
amended by inserting ‘‘(except that in the
case of clinical diagnostic laboratory serv-
ices furnished by a critical access hospital
the amount of payment shall be equal to 100
percent of the reasonable costs of the critical
access hospital in providing such services)”
before the period at the end.

(B) BBRA AMENDMENT.—Section 1834(g) of
the Social Security Act (42 U.S.C. 1395m(g))
is amended—

(i) in paragraph (1), by inserting ‘‘(except
that in the case of clinical diagnostic labora-
tory services furnished by a critical access
hospital the amount of payment shall be
equal to 100 percent of the reasonable costs
of the critical access hospital in providing
such services)’ after ‘‘such services,”’; and

(ii) in paragraph (2)(A), by inserting ‘‘(ex-
cept that in the case of clinical diagnostic
laboratory services furnished by a critical
access hospital the amount of payment shall
be equal to 100 percent of the reasonable
costs of the critical access hospital in pro-
viding such services)”’ before the period at
the end.

(b) CONFORMING AMENDMENTS.—Paragraphs
(1)(D)(@) and (2)(D)(1) of section 1833(a) of the
Social Security Act (42 U.S.C.
13951(a)(1)(D)(1); 13951(a)(2)(D)(i)) are each
amended by striking ‘‘or which are furnished
on an outpatient basis by a critical access
hospital”.

() TECHNICAL AMENDMENT.—Section
403(d)(2) of the Medicare, Medicaid, and
SCHIP Balanced Budget Refinement Act of
1999 (113 Stat. 1501A-371), as enacted into law
by section 1000(a)(6) of Public Law 106-113, is
amended by striking ‘‘subsection (a)”’ and in-
serting ‘‘paragraph (1)’.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply to services furnished on
or after November 29, 1999.

(2) BBRA AND TECHNICAL AMENDMENTS.—
The amendments made by subsections
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(a)(2)(B) and (c) shall take effect as if in-
cluded in the enactment of section 403(d) of
the Medicare, Medicaid, and SCHIP Balanced
Budget Refinement Act of 1999 (113 Stat.
1501A-371), as enacted into law by section
1000(a)(6) of Public Law 106-113.

By Mr. FRIST (for himself, Mr.
BREAUX, Mr. BoOND, and Mr.
HOLLINGS):

S. 2988. A bill to establish a National

Commission on Space; to the Com-
mittee on Commerce, Science, and
Transportation.

MILLENNIUM NATIONAL COMMISSION ON SPACE

ACT

Mr. FRIST. Mr. President, I rise to
introduce the Millennium National
Commission on Space Act.

The year 1999 proved to be very dif-
ficult for NASA. The Commerce Com-
mittee reviewed reports on such inci-
dents as:

Workers searching for misplaced
Space Station tanks in a landfill;

Loose pins in the Shuttle’s main en-
gine;

Failure to make English-metric con-
versions causing the failure of a $125
million mission to Mars;

Two-time use of ‘“‘rejected’” seals on
Shuttle’s turbopumps;

$1 billion of cost overruns on the
prime contract for the Space Station
with calls from the Inspector General
at NASA for improvement in the agen-
cy’s oversight;

Workers damaging the main anten-
nae on the Shuttle for communication
between mission control and the orbit-
ing Shuttle;

Urgent repair mission to the Hubble
telescope;

Approximately $1 billion invested in
an experimental vehicle and currently
no firm plans for its first flight, if it
flies at all; and

The lack of long-term planning for
the Space Station, an issue on which
the Science, Technology, and Space
Subcommittee of the Commerce Com-
mittee has repeatedly questioned
NASA.

It is the last of these items, the lack
of long-term planning for the Space
Station and the lack of long-term plan-
ning of NASA and the civilian space
program, that is of a concern to me. I
feel that the civilian space program is
in need of some guidance. Just as the
space policy of the 1980’s had changed
since the creation of NASA in 1958, the
space policy of the New Millennium
needs to change from the 1980’s.

Space has become more commer-
cialized. Today, the private sector con-
ducts more space launches than the
government. There are many more
companies developing plans to imple-
ment other new and innovative com-
mercial ventures.

I feel that the long term civilian
space goals and objectives of the nation
are in need of some major revisions. As
I mentioned earlier, today’s environ-
ment has changed drastically since the
last commission of this type was as-
sembled.

This bill proposes a Presidential
Commission to address these points.
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The commission will do the ‘‘home-
work’’ that will form the basis for a re-
vised civilian space program. The civil-
ian space industry has proven to be a
valuable national asset over the years.
The goal of this bill will be to ensure
that the U.S. maintains its pre-
eminence in space.

This commission will consist of 15
Members appointed by the President
based upon the recommendations of
Congressional leadership. My hope is
that today’s new environment will be
reflected in the make-up of the com-
mission’s members. For that reason,
the bill sets limits on how many mem-
bers shall be from the government and
how many should serve on their first
federal commission. Ex-officio mem-
bers of the commission are also speci-
fied in the bill. Advisory members from
the Senate and the House of Represent-
atives are to be appointed to the com-
mission by the President of the Senate
and the Speaker of the House of Rep-
resentatives.

The final report of the commission is
to identify the long range goals, oppor-
tunities, and policy options for the
U.S. civilian space activity for the next
20 years.

As Chairman of the Science, Tech-
nology and Space Subcommittee of the
Commerce Committee, I will continue
our oversight responsibilities at NASA.
I look forward to working with other
Members of this body to further perfect
this bill.

Mr. President, I thank you for this
opportunity to introduce this legisla-
tion which addresses these very impor-
tant issues for the space community.

Mr. BREAUX. Mr. President, as the
Ranking Democratic Member of the
Commerce Committee’s Science, Tech-
nology, and Space Supcommittee, I am
joining my Chairman, Senator FRIST,
in introducing legislation to establish
a National Space Commission.

If past experience holds true, NASA
will be a catalyst for scientific dis-
covery in this new century. In the past
year, NASA has worked on a variety of
valuable projects from finding a value
for the Hubble Constant which meas-
ures how fast the universe is expanding
to docking with the International
Space Station for the very first time.
Earlier this week, NASA and the Rus-
sian Space Agency completed the dock-
ing of the Service Module to the Inter-
national Space Station, setting the
stage for the first permanent crew to
occupy the station.

Now, our space exploration agency is
poised at a crossroads. After several
failures, management has made some
changes and reinvested in the work
force and in project oversight. During
the next year, NASA will try to meet a
very aggressive schedule for the assem-
bly of the Space Station, and we will fi-
nally have our orbiting laboratory in
space. At the same time, a new Admin-
istration will be entering the White
House. It seems to be an appropriate
moment to stand back and ask where
our space program is going in the next
twenty years.
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Now is the time to look to the future.
The Millennium National Space Com-
mission will build on the work of the
1985 National Space Commission and
help us formulate an agenda for the ci-
vilian space program. In doing so, it
will help keep this nation in the fore-
front of scientific exploration of ‘‘the
final frontier.”

By Mr. McCAIN (for himself and
Mr. KERREY):

S. 2989. A bill to provide for the tech-
nical integrity of the FM radio band,
and for other purposes; to the Com-
mittee on Commerce, Science, and
Transportation.

LOW POWER RADIO ACT OF 2000

Mr. MCCAIN. Mr. President, I rise
today to introduce a bill with my
friend and colleague Senator KERREY
to resolve the controversy that has
erupted over the Federal Communica-
tions Commission’s creation of a new,
noncommercial low-power FM radio
service.

As you undoubtedly know, the FCC’s
low-power FM rules will allow the cre-
ation of thousands of new noncommer-
cial FM radio stations with coverage of
about a mile or so. Although these new
stations will give churches and commu-
nity groups new outlets for expression
of their views, commercial FM broad-
casters as well as National Public
Radio oppose the new service. They
argue that the FCC ignored studies
showing that the new low-power sta-
tions would cause harmful interference
to the reception of existing full-power
FM stations.

Mr. President, legislation before the
House of Representatives would call a
halt to the institution of low-power FM
service by requiring further inde-
pendent study of its potential for caus-
ing harmful interference to full-power
stations, and Senator GREGG has intro-
duced the same legislation in the Sen-
ate. While this would undoubtedly
please existing FM radio broadcasters,
it understandably angers the many
parties who are anxious to apply for
the new low-power licenses. Most im-
portantly, it would delay the avail-
ability of whatever new programming
these new low-power licensees might
provide, even where the station would
have caused no actual interference at
all had it been allowed to operate.

With all due respect to Senator
GREGG and to the supporters of the
House bill, Senator KERREY and I think
we can reach a fairer result, and the
bill we are introducing, the Low Power
Radio Act of 2000, is intended to do just
that.

Unlike Senator GREGG’s bill, the Low
Power Radio Act would allow the FCC
to license low-power FM radio stations.
The only low-power FM stations that
would be affected would be those whose
transmissions are actually causing
harmful interference to a full-power
radio station. The Commission would
determine which stations are causing
such interference and what the low-
power station must do to alleviate it,
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as the expert agency with the experi-
ence and engineering resources re-
quired to make such determinations.

The Act gives full-power broadcasters
the right to file a complaint with the
Commission against any low-power FM
licensee for causing harmful inter-
ference, and stipulates that the costs of
the proceeding shall be borne by the
losing party. Finally, to make sure
that the FCC does not relegate the in-
terests of full-power radio broadcasters
to secondary importance in its eager-
ness to launch the new low-power FM
service, the bill requires the FCC to
complete all rulemakings necessary to
implement full-power stations’ transi-
tion to digital broadcasting no later
than June 1, 2001.

Mr. President, this legislation strikes
a fair balance by allowing non-inter-
fering low-power FM stations to oper-
ate without further delay, while affect-
ing only those low-power stations that
the FCC finds to be causing harmful in-
terference in their actual, everyday op-
erations. This is totally consistent
with the fact that low-power FM is a
secondary service which, by law, must
cure any interference caused to any
primary, full-power service. This legis-
lation will provide an efficient and ef-
fective means to detect and resolve
harmful interference. By providing a
procedural remedy with costs assigned
to the losing party, the bill will dis-
courage the creation of low-power sta-
tions most likely to cause harmful in-
terference even as it discourages full-
power broadcasters from making un-
warranted interference claims. And for
these reasons it will provide a more de-
finitive resolution of opposing inter-
ference claims than any number of fur-
ther studies ever could.

Mr. President, in the interests of
would-be new broadcasters, existing
broadcasters, but, most of all, the lis-
tening public, I urge the enactment of
the Low Power Radio Act of 2000.

Mr. KERREY. Mr. President, I am
pleased to introduce today the Low
Power Radio Act of 2000 with Senator
McCAIN. Low power FM radio is an ef-
fort to bring more diversity to the air-
waves. Though radio airwaves belong
to the public, only a handful of people
currently control what we hear on-air.
Low power FM will expand that num-
ber by thousands, giving a voice to
local governments, community groups,
churches, and schools.

I understand that there is some con-
cern that these new low-power signals
will interfere with existing full-power
stations. I believe these fears are great-
ly exaggerated. The Federal Commu-
nications Commission (FCC) has dec-
ades-long experience dealing with FM-
spectrum issues, and they have con-
ducted extensive testing to ensure that
these new stations will not cause inter-
ference.

Should interference occur, however, I
believe that full-power stations must
have a process for alleviating the prob-
lem. The Low Power Radio Act allows
any broadcaster or listener to file a
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formal complaint with the FCC. If the
FCC determines that a low-power sta-
tion is causing harmful interference,
the low power station will be removed
from the airwaves while a technical
remedy is found. To discourage frivo-
lous complaints, however, the FCC is
authorized to assess reimbursement of
costs associated with the proceeding as
well as punitive damages onto any full-
power station who files a complaint
without any purpose other than to im-
pede a low-power radio transmission.

This initiative has undergone a con-
siderable period of testing and public
comment. Delaying implementation
will only result in more conflicting en-
gineering studies without guaranteeing
that interference will not occur. I be-
lieve that it is time to let low power
FM go forward. The Low Power Radio
Act gives the FCC the authority to re-
solve harmful interference complaints
on a case-by-case, common sense basis.
It is a compromise that can work to
the benefit of existing broadcasters, po-
tential low power licensees, and all
radio listeners.

By Mr. KERRY (for himself and
Mr. FEINGOLD):

S. 2990. A bill to amend chapter 42 of
title 28, United States Code, to estab-
lish the Judicial Education Fund for
the payment of reasonable expenses of
judges participating in seminars, to
prohibit the acceptance of seminar
gifts, and for other purposes; to the
Committee on the Judiciary.

THE JUDICIAL EDUCATION REFORM ACT OF 2000

Mr. KERRY. Mr. President, I send to
the desk a bill for introduction. The
bill is entitled the Judicial Education
Reform Act of 2000. Mr. FEINGOLD is co-
sponsoring the legislation.

Mr. President, as the arbiters of jus-
tice in our democracy, judges must be
honest and fair in their duties. As im-
portantly, if the rule of law is to have
force in our society, citizens must have
faith that judges approach their duties
honestly and fairly, and that their de-
cisions are based solely on the law and
the facts of each case. Even if every
judge were uncorrupt and incorrupt-
ible, their honesty would mean nothing
if the public loses confidence in them.
Court rulings are effectively only if the
public believes that they have been ar-
rived at through impartial decision-
making. The judiciary must avoid the
appearance of conflict as fastidiously
as it avoids conflict.

Recent press coverage and an inves-
tigation by the public interest law firm
Community Rights Counsel have re-
vealed that more than 230 federal
judges have taken more than 500 trips
to resort locations for legal seminars
paid for by corporations, foundations,
and individuals between 1192 and 1998.
Many of these sponsors have one-sided
legal agendas in the courts designed to
advance their own interests at the ex-
pense of the public interest. In many
cases, judges accepted seminar trips
while relevant cases were pending be-
fore their court. In some cases, judges
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ruled in favor of a litigant bankrolled
by a seminar sponsor. And in one case
a judge ruled one way, attended a sem-
inar and returned to switch his vote to
agree with the legal views expressed by
the sponsor of the trip.

The notion that federal judges are ac-
cepting all-expense-paid trips that
combine highly political legal theory
with stays at resort locations from per-
sons with interests before their courts
creates an appearance of conflict that
is unacceptable and unnecessary. At a
minimum, it creates a perception of
improper influence that erodes the
trust the American people must have
in our judicial system.

Fortunately, the problems posed by
improper judicial junkets can be rem-
edied and the appearance of judicial
impartiality restored. The Judicial
Education Reform Act will seek to
amend the Ethics Reform Act of 1989 to
close the loophole that allows for pri-
vately-funded seminars by requiring
federal judges to live by the same rules
that now govern federal prosecutors.
The proposal is modeled after the suc-
cessful Federal Judicial Center. It will
ensure that legal educational seminars
for judges serve to educate, not im-
properly influence. It will ensure that
these seminars improve our judiciary
through better-trained and better-in-
formed judges, not undermine it by
eroding public confidence in judicial
neutrality.

Specifically, the legislation bans pri-
vately-funded seminars by prohibiting
judges from accepting private seminars
as gifts, providing appropriate excep-
tions, such as where a judge is a speak-
er, presenter or panel participant in
such a seminar. The proposal estab-
lishes a Judicial Education Fund of $2
million within the U.S. Treasury for
the payment of expenses incurred by
judges attending seminars approved by
the Board of the Federal Judicial Cen-
ter. It requires the Judicial Conference
to promulgate guidelines to ensure
that the Board approves only those
seminars that are conducted in a man-
ner that will maintain the public’s con-
fidence the judiciary. Finally, the pro-
posal requires that the Board approve a
seminar only after information on its
content, presenters, funding and litiga-
tion activities of sponsors and pre-
senters are provided. If approved, infor-
mation on the seminar must be posted
on the Internet.

Mr. President, in introducing this
legislation, I am not charging the fed-
eral judiciary or any single judge with
improper behavior. I do not question
the integrity of judges, rather I ques-
tion a system that creates the clear ap-
pearance of conflict. I understand the
need for education. Our economy has
mainstreamed once exotic technologies
in communication, medicine and other
fields, and it is important that judges
have access to experts to keep current
on technological advances. And I recog-
nize the need for judges to be exposed
to diverse legal views and to test cur-
rent legal views. The Judicial Edu-
cation Reform Act legislation provides
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$2 million for precisely that purpose.
No judge will be without access to con-
tinuing education. But, that education
will not be funded by private entities
with broad legal agendas before the
federal courts, or, as has happened in
some of the most unfortunate cases,
private entities with cases pending be-
fore participating judges.

Finally, Mr. President, I ask unani-
mous consent to place in the record a
statement from the Honorable Abner J.
Mikva on this subject. Mr. Mikva is a
former Chief Judge on the United
States Court of Appeals for the D.C.
Circuit and a current Visiting Pro-
fessor of Law at the University of Chi-
cago. His statement captures this the
essence this issue and need for reform.

There being no objection, the mate-
rial ordered to be printed in the
RECORD, as follows:

STATEMENT OF ABNER J. MIKVA

The notion that judges must be honest for
the system to work is hardly a profound
statement. As early as the Declaration of
Independence, our founders complained
about judges who were obsequious to King
George, rather than the cause of justice. But
a pure heart is not all that judges must bring
to the judicial equation. For the system to
work as it should, the judges must be per-
ceived to be honest, to be without bias, to
have no tilt in the cause that is being heard.

That perception of integrity is much more
difficult to obtain. After spending 15 years as
a judge and a lifetime as a lawyer and law-
maker, I can safely say that the number of
judges who were guilty of outright dishon-
esty—malum in se—were happily very few.
Even taking into account that I started
practicing law in Chicago in the bad old
days, the number of crooked judges was
small. But that is not what people believe—
then or now.

The framers and attenders to our judicial
system have taken many steps to help foster
the notion of the integrity of its judges.
Some relate to smoke and mirrors—the high
bench, the black robe, the ‘‘all rise”’ custom
when the judge enters the room. Some, like
life tenure for federal judges, the codes of
conduct promulgated for all judges, are in-
tended to create the climate for integrity
and good behavior. (The Constitution limits
the life tenure of federal judges to their
“‘good behavior’.)

All of those steps become meaningless
when private interests are allowed to wine
and dine judges at fancy resorts under the
pretext of ‘‘educating” them about com-
plicated issues. If an actual party to a case
took the judge to a resort, all expenses paid,
shortly before the case was heard, it would
not matter what they talked about. Even if
all they discussed were their prostate prob-
lems, the judge and the party would be per-
ceived to be acting improperly. The conduct
is no less reprehensible when an interest
group substitutes for the party to the case,
and the format for discussion is seminars on
environmental policy, or law and economics,
or the ‘“‘takings clause’ of the Constitution.

That’s what this report is about. It is
about the perception of dishonesty that
arises when judges attend seminars and
study sessions sponsored by corporations and
foundations that have a special interest in
the interpretation given to environmental
laws. It may be a coincidence that the judges
who attend these meetings usually come
down on the same side of important policy
questions as the funders who finance these
meetings. It may even be a coincidence that
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very few environmentalists are invited to ad-
dress the judges in the bucolic surroundings
where the seminars are held. But I doubt it.
More importantly, any citizen who reads
about judges attending such fancy meetings
under such questionable sponsorship, will
doubt it even more.

The federal judiciary has a very effective
Federal Judicial Center. It already provides
many of the educational services that these
special interest groups seek to provide to
judges. Admittedly, since the Center is using
taxpayer funds and must answer to Congress,
the locals of their programs are not as ex-
otic. (The last ones I attended were in South
Bend, Indiana in October, and Washington,
D.C. in December.) The purpose of Center
sponsored programs is as vanilla as it claims:
there is no agenda to get the judges to per-
form in any particular way in handling envi-
ronmental cases. As a result, the programs
are not only balanced as to presentation, but
they provide no tilt to the judges’ subse-
quent performance.

Unfortunately, the TU.S. Judicial Con-
ference, the governing body for all federal
judges, has punted on the propriety of judges
attending seminars funded by special inter-
est groups. It advised judges to consider the
propriety of such seminars on a ‘‘case by
case” process. That delicacy has not begun
to stem the erosion of public confidence in
the fairness of the judicial process when it
comes to environmental causes. One of the
special interest sponsoring groups publishes
a ‘“Desk Reference for Federal Judges”
which it distributes to all its judge
attendees. That must be a real confidence
builder for an environmental group that sees
it on the desk of a judge sitting on its case.
One of the judges on the court on which I sat
has attended some 12 trips sponsored by the
three most prominent special interest sem-
inar groups. I remember at least two occa-
sions where co-panelist judges took positions
that they had heard advocated at seminars
sponsored by groups with more than a pass-
ing interest in the litigation under consider-
ation.

When I was in the executive branch, all
senior officials operated under a very pro-
phylactic rule. Whenever we were invited to
attend or speak at a private gathering, the
government paid our way. Whether it was
the U.S. Chamber of Commerce or the
A.F.LL.-C.I1.0., nobody could even imply that
the official was being wined and dined and
brainwashed to further some special interest.
Experience showed that such a policy was
not sufficient in itself to restore people’s
confidence in the Executive Branch; at least
we didn’t make the problem worse.

If the Federal Judicial Center can’t pro-
vide sufficient judicial education to the task,
maybe the federal judges could use such a
prophylaxis. If the judges want to go trav-
eling, let the government pay for the trip. It
may or may not change the places they go or
the things they learn, but it will at least
change the transactional analysis.

Mr. FEINGOLD. Mr. President, at the
very foundation of our system of jus-
tice is the notion that judges will be
fair and impartial. Strict ethical guide-
lines have been in effect for years to re-
move even the hint of impropriety
from the conduct of those we entrust
with the responsibility of adjudicating
disputes and applying the law.

In recent years, there have been dis-
turbing reports of judges participating
in legal education seminars sponsored
and paid for by organizations that si-
multaneously fund federal court litiga-
tion on the same topics that are cov-
ered by the seminars. Some of these
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seminars have a clearly biased agenda
in favor a certain legal philosophy. A
recent report released by Community
Rights Counsel found that at least 1,030
federal judges took over 5,800 privately
funded trips between 1992 and 1998. The
appearance created by these seminars
is not consistent with the image of an
impartial judiciary.

Some of these seminars are con-
ducted at posh vacation resorts in loca-
tions such as Amelia Island, Florida
and Hilton Head, South Carolina, and
include ample time for expense-paid
recreation. These kinds of education/
vacation trips, which have been valued
at over $7,000 in some cases, create an
appearance that the judges who attend
are profiting from their positions.
Again, this is an appearance that is at
odds with the traditions of our judici-
ary.

One-sided seminars given in wealthy
resorts funded by wealthy corporate in-
terests to ‘“‘educate” our judges in a
particular view of the law cannot help
but undermine public confidence in the
decisions that judges who attend the
seminars ultimately make. I am
pleased, therefore, to join with my col-
league from Massachusetts, Senator
KERRY, to introduce the Judicial Edu-
cation Reform Act of 2000. Our bill in-
structs the judicial conference to issue
guidelines prohibiting judges from at-
tending privately funded education
seminars. The bill also authorizes $2
million per year over five years so that
the Federal Judicial Center, FJC, can
reimburse judges for seminars they
wish to attend, as long as those semi-
nars are approved by the FJC under
guidelines that will ensure that the
seminars are balanced and will main-
tain public confidence in the judiciary.
And the bill makes clear that the FJC
cannot reimburse judges for the ex-
pense of recreational activities at the
seminars.

Mr. President, I have expressed con-
cern throughout my time in the Con-
gress about the improper influence of
campaign contributions and gifts on
members of Congress and the executive
branch. Community Rights Counsel’s
report has turned the spotlight on the
judicial branch and what it reveals is
not at all comforting. The influence of
powerful interests on judicial decision-
making through these education semi-
nars should concern everyone who be-
lieves in the rule of law in this coun-
try. If judges are seen to be under the
influence of the wealthy and powerful
in our society, ‘‘equal justice under
law” will become an empty platitude
rather than a powerful aspiration for
the greatest judicial system on earth. I
believe this bill will help us fulfill the
promise of that great aspiration, and I
hope my colleagues will join Senator
KERRY and me in supporting it.

I yield the floor.

By Mr. LEAHY (for himself and

Mr. KOHL):
S. 2993. A bill to enhance competition
for prescription drugs by increasing the
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ability of the Department of Justice
and Federal Trade Commission to en-
force existing antitrust laws regarding
brand name drugs and generic drugs; to
the Committee on the Judiciary.
——

DRUG COMPETITION ACT

Mr. LEAHY. Mr. President, I have
heard a lot of outrageous examples of
greed in my life but one of the worst is
where pharmaceutical giants pay ge-
neric drug companies to keep low-cost
drugs from senior citizens and from
families.

If Dante were still alive today I am
certain he would find a special resting
place for those who engage in these
conspiracies.

The Federal Trade Commission and
the New York Times deserve credit for
exposing this problem. Simply stated:
some manufacturers of patented
drugs—often brand-name drugs—are
paying millions each month to generic
drug companies to keep lower-cost
products off the market.

This hurts senior citizens, it hurts
families, it cheats healthcare providers
and it is a disgrace.

These pharmaceutical giants and
their generic partners then share the
profits gained from cheating American
families.

The companies have been able to get
away with this by signing secret deals
with each other not to compete. My
bill, which I am introducing today, will
expose these deals and subject them to
immediate investigation and action by
the Federal Trade Commission, or the
Justice Department. This solves the
most difficult problem faced by federal
investigators—finding out about the
improper deals. This bill does not
change the so-called Hatch-Waxman
Act, it does not amend FDA law, and it
does not slow down the drug approval
process. It allows existing antitrust
laws to be enforced because the en-
forcement agencies have information
about deals not to compete.

Fortunately, the FTC was able to get
copies of a couple of these secret con-
tracts and instantly lowered the boom
on the companies

Mr. President, I ask unanimous con-
sent that an editorial in the July 26,
New York Times, called ‘“‘Driving Up
Drug Prices” be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DRIVING UP DRUG PRICES

Two recent antitrust actions by the Fed-
eral Trade Commission and a related federal
court decision have exposed the way some
pharmaceutical companies conspire to keep
low-priced drugs out of reach of consumers.
Manufacturers of patented drugs are paying
tens of millions of dollars to manufacturers
of generic drugs if they agree to keep prod-
ucts off the market. The drug companies
split the profits from maintaining a monop-
oly at the consumer’s expense. The commis-
sion is taking aggressive action to curb the
practice. It needs help from Congress to close
loopholes in federal law.

Dissatisfied with the supply of generic
drugs, Congress passed the Hatch-Waxman
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act in 1984 to encourage manufacturers to
challenge weak or invalid patents on brand-
name drugs. The act grants temporary pro-
tection from competition to the first manu-
facturer that receives permission from fed-
eral authorities to sell a generic drug before
the patent on a brand-name drug expires.
For 180 days, the federal government prom-
ises to approve no other generic drug.

But as reported Sunday by Sheryl Gay
Stolberg and Jeff Gerth of The Times, drug
companies are undermining Congress’s in-
tent. Hoechst Marion Roussel, the maker of
drugs to treat hypertension and angina,
agreed in 1997 to pay Andrx Pharmaceuticals
to delay bringing its generic alternative to
market. The commission brought charges
against the companies last March and a fed-
eral judge declared last month in a private
lawsuit that the agreement violated anti-
trust laws.

In a second case, Abbott Laboratories paid
Geneva pharmaceuticals to delay selling a
generic alternative to an Abbott drug that
treats hypertension and enlarged prostates.
Geneva’s drug could have cost Abbott over 30
million a month in sales. In both cases, the
manufacturer of the generic drug used its
claim to the 180-day grace period to block
other generic drugs from entering the mar-
ket.

The drug companies deny that their agree-
ments violate the antitrust laws, presenting
them as private preliminary settlements be-
tween companies engaged in patent disputes.
That is untenable. The agreements are over-
ly broad, temporarily stopping all sales of
generic drugs. Typically in settlement of a
patent dispute, the company infringing on
the patent would pay the patent holder. In
these cases it is reversed, stunting competi-
tion. The agreements are also private, going
into effect before a court reviews the public
interest.

Not all private settlements are anti-con-
sumer. That is why the commission has
taken a careful case-by-case approach. It
could use a little help from congress. The
180-day grace period was designed to encour-
age generics to enter the market. Since it is
being manipulated to impede competition,
the grace period needs to be fixed so that the
production of generic drugs cannot be
blocked by a single company that decides
not to compete.

Mr. LEAHY. This editorial neatly
summarizes the problem and concludes
that the FTC ‘‘is taking aggressive ac-
tion to curb the practice. It needs help
from Congress to close loopholes in fed-
eral law.”

My bill slams the door shut on
would-be violators by exposing the
deals to our competition enforcement
agencies.

Under current law, manufacturers of
generic drugs are encouraged to chal-
lenge weak or invalid patents on brand-
name drugs so that consumers can
enjoy lower generic drug prices.

Current law grants these generic
companies a temporary protection
from competition to the first manufac-
turer that gets permission to sell a ge-
neric drug before the patent on the
brand-name drug expires.

This approach then gives the generic
company a 180-day headstart on other
generic companies.

That was a good idea—the unfortu-
nate loophole exploited by a few is that
secret deals can be made that allow the
manufacturer of the generic drug to
claim the 180-day grace period—to
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block other generic drugs from enter-
ing the market—while, at the same
time, getting paid by the brand-name
manufacturer to not sell the generic
drug.

The bill I am introducing today will
shut this loophole down for companies
who want to cheat the public, but
keeps the system the same for compa-
nies engaged in true competition with
each other. This bill would give the
FTC or the Justice Department the in-
formation it needs to take quick and
decisive action against companies driv-
en more by greed than by good sense.

I think it is important for Congress
not to overreact in this case and throw
out the good with the bad. Most ge-
neric companies want to take advan-
tage of this 180-day provision and de-
liver quality generic drugs at much
lower costs for consumers. We should
not eliminate the incentive for them.

Instead, we should let the FTC and
Justice look at every single deal that
could lead to abuse so that only the
deals that are consistent with the in-
tent of that law will be allowed to
stand.

This bill was quickly drafted because
I wanted my colleagues to be able to
look at it over the recess so that we
can be ready to act when we get back
in session.

I look forward to suggestions from
other Members on this matter and
from brand-name and generic compa-
nies who will work with me to make
sure this loophole is closed. I am not
interested in comments from compa-
nies who want to continue to cheat
consumers.

I ask unanimous consent to print the
bill in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 2993

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION. 1. SHORT TITLE

This Act may be cited as the ‘“Drug Com-
petition Act of 2000.”

SEC. 2. FINDINGS.

Congress finds that—

(1) prescription drug costs are increasing
at an alarming rate and are a major worry of
senior citizens and American families;

(2) there is a potential for drug companies
owning patents on brand-name drugs to
enter to private financial deals with generic
drug companies in a manner that could tend
to restrain trade and greatly reduce competi-
tion and increase prescription drug costs for
American citizens; and

(3) enhancing competition between generic
drug manufacturers and brand name manu-
facturers can significantly reduce prescrip-
tion drug costs to American families.

SEC. 3. PURPOSE.

The purposes of this Act are—

(1) to provide timely notice to the Depart-
ment of Justice and the Federal Trade Com-
mission regarding agreements between com-
panies owning patents on branded drugs and
companies who could manufacture generic or
bioequivalent versions of such branded
drugs; and

(2) by providing timely notice, to—



		Superintendent of Documents
	2019-05-14T14:19:06-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




