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REPORT
together with
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[To accompany H.R. 4541]

[Including cost estimate of the Congressional Budget Office]

The Committee on Agriculture, to whom was referred the bill
(H.R. 4541) to reauthorize and amend the Commodity Exchange
Act to promote legal certainty, enhance competition, and reduce
systemic risk in markets for futures and over-the-counter deriva-
tives, and for other purposes, having considered the same, report
favorably thereon with an amendment and recommend that the bill
as amended do pass.

The amendment is as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Commodity Futures Moderniza-
tion Act of 2000”.

(b) TABLE OF CONTENTS.—The table of contents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Purposes.

Sec. 3. Definitions.

Sec. 4. Agreements, contracts, and transactions in foreign currency, government securities, and certain other
commodities.

Sec. 5. Legal certainty for excluded derivative transactions.

Sec. 6. Excluded electronic trading facilities.

Sec. 7. Hybrid instruments.

Sec. 8. Futures on securities.

Sec. 9. Transactions in exempt commodities.

Sec. 10. Protection of the public interest.

Sec. 11. Prohibited transactions.

Sec. 12. Designation of boards of trade as contract markets.
Sec. 13. Derivatives transaction execution facilities.

Sec. 14. Derivatives clearing organizations.

Sec. 15. Common provisions applicable to registered entities.
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16. Exempt boards of trade.

17. Suspension or revocation of designation as contract market.

18. Authorization of appropriations.

19. Preemption.

20. Predispute resolution agreements for institutional customers.

21. Consideration of costs and benefits and antitrust laws.

22. Contract enforcement between eligible counterparties.

23. Special procedures to encourage and facilitate bona fide hedging by agricultural producers.
24. Rule of construction.

25. Technical and conforming amendments.

26. Report to Congress.

217. Effective date.

28. International activities of the Commodity Futures Trading Commission.

SEC. 2. PURPOSES.
The purposes of this Act are—

(1) to reauthorize the appropriation for the Commodity Futures Trading Com-
mission;

(2) to streamline and eliminate unnecessary regulation for the commodity fu-
gures exchanges and other entities regulated under the Commodity Exchange

ct;

(3) to transform the role of the Commodity Futures Trading Commission to
oversight of the futures markets;

(4) to provide a statutory and regulatory framework for allowing the trading
of futures on securities;

(5) to provide the Commission jurisdiction over certain retail foreign exchange
transactions and bucket shops that may not be otherwise regulated;

(6) to promote innovation for futures and derivatives and to reduce systemic
risk by enhancing legal certainty in the markets for certain futures and deriva-
tives transactions;

(7) to reduce systemic risk and provide greater stability to markets during
times of market disorder by allowing the clearing of transactions in over-the-
counter derivatives through appropriately regulated clearing organizations; and

(8) to enhance the competitive position of United States financial institutions
and financial markets.

SEC. 3. DEFINITIONS.
Section 1la of the Commodity Exchange Act (7 U.S.C. 1a) is amended—

(1) by redesignating paragraphs (8) through (12), (13) through (15), and (16)
as paragraphs (15) through (19), (21) through (23), and (27), respectively;

(2) by inserting after paragraph (7) the following:

“(8) DERIVATIVES CLEARING ORGANIZATION.—

“(A) IN GENERAL.—The term ‘derivatives clearing organization’ means a
clearinghouse, clearing association, clearing corporation, or similar entity,
facility, system, or organization that, with respect to a derivative agree-
ment, contract, or transaction—

“(i) enables each party to the derivative agreement, contract, or
transaction to substitute, through novation or otherwise, the credit of
the derivatives clearing organization for the credit of the parties;

“(i1) arranges or provides, on a multilateral basis, for the settlement
or netting of obligations resulting from such agreements, contracts, or
transactions executed by parties in the derivatives clearing organiza-
tion; or

“(1ii) otherwise provides clearing services or arrangements that mutu-
alize or transfer among parties in the derivatives clearing organization
the credit risk arising from such agreements, contracts, or transactions
executed by the parties.

“(B) ExcLusiONS.—The term ‘derivatives clearing organization’ does not
include an entity, facility, system, or organization solely because it arranges
or provides for—

“(i) settlement, netting, or novation of obligations resulting from
agreements, contracts, or transactions, on a bilateral basis and without
a centralized counterparty;

“(i1) settlement or netting of cash payments through an interbank
payment system; or

“(iii) settlement, netting, or novation of obligations resulting from a
sal:(e1 of a commodity in a transaction in the spot market for the com-
modity.

“(9) ELECTRONIC TRADING FACILITY.—The term ‘electronic trading facility’
means a trading facility that—

“(A) operates by means of an electronic network; and

“(B) maintains a real-time audit trail of bids, offers, and the matching of
orders or the execution of transactions.
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“(10) ELIGIBLE COMMERCIAL PARTICIPANT.—The term ‘eligible commercial par-
ticipant’ means a party or entity described in paragraph (11)(A)Gd), (ii), (v), or
(vii) or paragraph (11)(C), who, in connection with its business—

“(A) has a demonstrable capacity or ability, directly or through separate
contractual arrangements, to make or take delivery of the underlying phys-
ical commodity;

“(B) incurs risks, in addition to price risk, related to the commodity; or

“(C) is a dealer that regularly provides hedging, risk management, or
market-making services to the foregoing entities.

“(11) ELIGIBLE CONTRACT PARTICIPANT.—The term ‘eligible contract partici-
pant’ means—

“(A) acting for its own account—

“(i) a financial institution;

“(i1) an insurance company regulated by a State (including a sub-
sidiary or affiliate of such an insurance company);

“(iii) an investment company subject to regulation under the Invest-
ment Company Act of 1940 (15 U.S.C. 80a-1 et seq.) or a foreign person
performing a similar role or function subject as such to foreign regula-
tion (regardless of whether each investor in the investment company or
the foreign person is itself an eligible contract participant);

“(iv) a commodity pool that—

“I) has total assets exceeding $5,000,000; and

“(II) is formed and operated by a person subject to regulation
under this Act or a foreign person performing a similar role or
function subject as such to foreign regulation (regardless of wheth-
er each investor in the commodity pool or the foreign person is
itself an eligible contract participant);

“(v) a corporation, partnership, proprietorship, organization, trust, or
other entity—

“I) that has total assets exceeding $10,000,000;

“(II) the obligations of which under an agreement, contract, or
transaction are guaranteed or otherwise supported by a letter of
credit or keepwell, support, or other agreement by an entity de-
scribed in subclause (I), in clause (i), (ii), (iii), (iv), or (vii), or in
subparagraph (C); or

“(II1) that—

“(aa) has a net worth exceeding $1,000,000; and

“(bb) enters into an agreement, contract, or transaction in
connection with the conduct of the entity’s business or to man-
age the risk associated with an asset or liability owned or in-
curred or reasonably likely to be owned or incurred by the enti-
ty in the conduct of the entity’s business;

“(vi) an employee benefit plan subject to the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1001 et seq.) or a foreign person
performing a similar role or function subject as such to foreign
regulation—

“I) that has total assets exceeding $5,000,000; or

“(II) the investment decisions of which are made by—

“(aa) an investment advisor or commodity trading advisor
subject to regulation under the Investment Advisers Act of
1940 (15 U.S.C. 80b-1 et seq.) or this Act;

“(bb) a foreign person performing a similar role or function
subject as such to foreign regulation;

“(ce) a financial institution; or

“(dd) an insurance company regulated by a State (including
a subsidiary or affiliate of such an insurance company);

“(vii)(I) a governmental entity (including the United States, a State,
or a foreign government) or political subdivision of a governmental enti-
ty;

“(II) a multinational or supranational government entity; or
“(III) an instrumentality, agency, or department of an entity de-
scribed in subclause (I) or (II);

“(viii) a broker or dealer subject to regulation under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.) or a foreign person per-
forming a similar role or function subject as such to foreign regulation,
except that, if the broker or dealer or foreign person is a natural person
or proprietorship, the broker or dealer or foreign person shall not be
considered to be an eligible contract participant unless the broker or
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dealer or foreign person also meets the requirements of clause (v) or
(xi);

“(ix) a futures commission merchant subject to regulation under this
Act or a foreign person performing a similar role or function subject as
such to foreign regulation, except that, if the futures commission mer-
chant or foreign person is a natural person or proprietorship, the fu-
tures commission merchant or foreign person shall not be considered to
be an eligible contract participant unless the futures commission mer-
chant or foreign person also meets the requirements of clause (v) or
(xi);

“(x) a floor broker or floor trader subject to regulation under this Act
in connection with any transaction that takes place on or through the
facilities of a registered entity or an exempt board of trade, or any affil-
iate thereof, on which such person regularly trades; or

“(xi) a natural person with total assets exceeding $10,000,000;

“B){) a person described in any of clauses (i) through (x) of subpara-
graph (A) or in subparagraph (C), acting as broker or performing an equiva-
lent agency function on behalf of another person described in subparagraph
(A) or (C);

“(i1) an investment adviser subject to regulation under the Investment
Advisors Act of 1940, a commodity trading advisor subject to regulation
under this Act, a foreign person performing a similar role or function sub-
ject as such to foreign regulation, or a person described in any of clauses
(i) through (x) of subparagraph (A) or in subparagraph (C), in any such case
acting as investment manager or fiduciary (but excluding a person acting
as broker or performing an equivalent agency function) for another person
described in subparagraph (A) or (C) and who is authorized by such person
to commit such person to the transaction; or

“(iii) a commodity trading advisor subject to regulation under this Act,
having assets under management of not less than $25,000,000 and acting
as investment manager or fiduciary for another person and authorized by
such person to commit such person to the transaction; or

“(C) any other person that the Commission determines to be eligible in
light of the financial or other qualifications of the person.

“(12) EXCLUDED cOMMODITY.—The term ‘excluded commodity’ means—

“(A) an interest rate, exchange rate, currency, security, security index,
credit risk or measure, debt or equity instrument, or index or measure of
inflation;

“(B) any other rate, differential, index, or measure of economic or com-
mercial risk, return, or value that—

“(i) is not within the control of any party to the relevant contract,
agreement, or transaction; or

“(i1) is not based in substantial part on the value of a limited number
of commodities not described in subparagraph (A) that have a finite
supply; or

“(C) an occurrence, extent of an occurrence, or contingency beyond the
control of the parties to the relevant contract, agreement, or transaction.

“(13) ExEMPT cOMMODITY.—The term ‘exempt commodity’ means a commodity
that is not an excluded commodity or an agricultural commodity.
“(14) FINANCIAL INSTITUTION.—The term ‘financial institution’ means—

“(A) a corporation operating under the fifth undesignated paragraph of
section 25 of the Federal Reserve Act (12 U.S.C. 603), commonly known as
‘an agreement corporation’;

“(B) a corporation organized under section 25A of the Federal Reserve Act
(12 U.S.C. 611 et seq.), commonly known as an ‘Edge Act corporation’;

“(C) an institution that is regulated by the Farm Credit Administration;

“(D) a Federal credit union or State credit union (as defined in section
101 of the Federal Credit Union Act (12 U.S.C. 1752));

“(E) a depository institution (as defined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813));

“(F) a foreign bank or a branch or agency of a foreign bank (each as de-
fined in section 1(b) of the International Banking Act of 1978 (12 U.S.C.
3101(b)));

“(G) a trust company; or

“(H) a similarly regulated subsidiary or affiliate of an entity described in
any of subparagraphs (A) through (F).”;

(3) by inserting after paragraph (19) (as redesignated by paragraph (1)) the
following:
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“(20) HYBRID INSTRUMENT.—The term ‘hybrid instrument’ means a deposit (as
defined in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813)) of-
fered by a financial institution, or a security, having 1 or more payments in-
dexed to the value, level, or rate of 1 or more commodities.”;

(4) by inserting after paragraph (23) (as redesignated by paragraph (1)) the
following:

“(24) NONEXEMPT SECURITY.—The term ‘nonexempt security’ means a security
that is not an exempted security under section 3 of the Securities Act of 1933
or section 3(a)(12) of the Securities Exchange Act of 1934 (other than any mu-
nicipal security, as defined in section 3(a)(29) of the Securities Exchange Act of
1934).

“(25) OpTION.—The term ‘option’ means an agreement, contract, or trans-
action that is of the character of, or is commonly known to the trade as, an ‘op-
tion’, ‘privilege’, ‘indemnity’, ‘bid’, ‘offer’, ‘put’, ‘call’, ‘advance guaranty’, or ‘de-
cline guaranty’.

“(26) ORGANIZED EXCHANGE.—The term ‘organized exchange’ means a trading
facility that—

“(A) permits trading—

“@d) by or on behalf of a person that is not an eligible contract partici-
pant; or

“(i1) by persons other than on a principal-to-principal basis; or

“(B) has adopted (directly or through another nongovernmental entity)
rules that—

“(i) govern the conduct of participants, other than rules that govern
the submission of orders or execution of transactions on the trading fa-
cility; or

“(@1) include disciplinary sanctions other than the exclusion of partici-
pants from trading.”; and

(5) by adding at the end the following:

“(28) REGISTERED ENTITY.—The term ‘registered entity’ means—

“(A) a board of trade designated as a contract market under section 5;

“(B) a derivatives transaction execution facility registered under section
5a; or

“(C) a derivatives clearing organization registered under section 5b.

“(29) SECURITY.—The term ‘security’ has the meaning given the term in sec-
tion 3(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)) as in effect
on date of the enactment of this paragraph.

“(30) TRADING FACILITY.—

“(A) IN GENERAL.—The term ‘trading facility’ means a person or group of
persons that constitutes, maintains, or provides a physical or electronic fa-
cility or system in which multiple participants have the ability to execute
or trade agreements, contracts, or transactions by accepting bids and offers
made by other participants that are open to multiple participants in the fa-
cility or system.

“(B) ExcLusioNs.—The term ‘trading facility’ does not include—

“(i) a person or group of persons solely because the person or group
of persons constitutes, maintains, or provides an electronic facility or
system that enables participants to negotiate the terms of and enter
into bilateral transactions as a result of communications exchanged by
the parties and not from interaction of multiple orders within a pre-
determined, nondiscretionary automated trade matching algorithm;

“(i1) a government securities dealer or government securities broker,
to the extent that the dealer or broker executes or trades agreements,
contracts, or transactions in government securities, or assists persons
in communicating about, negotiating, entering into, executing, or trad-
ing an agreement, contract, or transaction in government securities (as
the terms ‘government securities dealer’, ‘government securities broker’,
and ‘government securities’ are defined in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a))); or

“(iii) facilities on which bids and offers, and acceptances of bids and
offers effected on the facility, are not binding.”.

SEC. 4. AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN FOREIGN CURRENCY, GOVERN-
MENT SECURITIES, AND CERTAIN OTHER COMMODITIES.
Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) is amended
by adding at the end the following:
“(c) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN FOREIGN CURRENCY, GOV-
ERNMENT SECURITIES, AND CERTAIN OTHER COMMODITIES.—
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“(1) IN GENERAL.—Except as provided in paragraph (2), nothing in this Act
(other than section 5b or 12(e)(2)(B)) governs or applies to an agreement, con-
tract, or transaction in—

“(A) foreign currency;

“(B) government securities;

“(C) security warrants;

“(D) security rights;

“(E) resales of installment loan contracts;

“(F) repurchase transactions in an excluded commodity; or

“(G) mortgages or mortgage purchase commitments.

“(2) COMMISSION JURISDICTION.—

“(A) AGREEMENTS, CONTRACTS, AND TRANSACTIONS THAT ARE FUTURES
TRADED ON AN ORGANIZED EXCHANGE.—This Act applies to, and the Com-
mission shall have jurisdiction over, an agreement, contract, or transaction
described in paragraph (1) that is—

“(i) a contract of sale of a commodity for future delivery (or an option
thereon), or an option on a commodity (other than foreign currency or
a security), that is executed or traded on an organized exchange; or

“(ii) an option on foreign currency and is executed or traded on an
organized exchange that is not a national securities exchange.

“(B) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN RETAIL FOREIGN
CURRENCY.—This Act applies to, and the Commission shall have jurisdiction
over, an agreement, contract, or transaction in foreign currency that—

“(i) 1s a contract of sale for future delivery (or an option on such a
contract) or an option; and

“(i1) is offered to, or entered into with, a person that is not an eligible
contract participant, unless the counterparty, or the person offering to
be the counterparty, of the person is—

“(I) a financial institution;

“(II) a broker or dealer registered under section 15(b) or 15C of
the Securities Exchange Act of 1934 (15 U.S.C. 780(b), 780-5) or a
futures commission merchant registered under this Act;

“(III) an associated person of a broker or dealer registered under
section 15(b) or 15C of the Securities Exchange Act of 1934 (15
U.S.C. 780(b), 780-5), or an affiliated person of a futures commis-
sion merchant registered under this Act, concerning the financial
or securities activities of which the registered person makes and
keeps records under section 15C(b) or 17(h) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780-5(b), 78q(h)) or section
4f(c)(2)(B) of this Act;

“(IV) an insurance company that is subject to State regulation
(including a subsidiary or affiliate of such an insurance company);

“(V) a financial holding company (as defined in section 2 of the
Bank Holding Company Act of 1956); or

“(VI) an investment bank holding company (as defined in section
17(@) of the Securities Exchange Act of 1934).”.

SEC. 5. LEGAL CERTAINTY FOR EXCLUDED DERIVATIVE TRANSACTIONS.

Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended
by section 4) is amended by adding at the end the following:
“(d) EXCLUDED DERIVATIVE TRANSACTIONS.—

“(1) IN GENERAL.—Nothing in this Act (other than section 5b or 12(e)(2)(B))
governs or applies to an agreement, contract, or transaction in an excluded com-
modity if—

“(A) the agreement, contract, or transaction is entered into only between
persons that are eligible contract participants at the time at which the per-
sons enter into the agreement, contract, or transaction; and

“(B) the agreement, contract, or transaction is not executed or traded on
a trading facility.

“(2) ELECTRONIC TRADING FACILITY EXCLUSION.—Nothing in this Act (other
than section 5a, 5b, or 12(e)(2)(B)) governs or applies to an agreement, contract,
or transaction in an excluded commodity if—

“(A) the agreement, contract, or transaction is entered into on a principal-
to-principal basis between parties trading for their own accounts or as de-
scribed in section 1a(11)(B)(ii) of this Act;

“(B) the agreement, contract, or transaction is entered into only between
persons that are eligible contract participants (as defined in sections
la(11)(A), (B)(i), and (C)) at the time at which the persons enter into the
agreement, contract, or transaction; and
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“(C) the agreement, contract, or transaction is executed or traded on an
electronic trading facility.”.

SEC. 6. EXCLUDED ELECTRONIC TRADING FACILITIES.

Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended
by section 5) is amended by adding at the end the following:
“(e) EXCLUDED ELECTRONIC TRADING FACILITIES.—

“(1) IN GENERAL.—Nothing in this Act (other than section 12(e)(2)(B)) governs
or is applicable to an electronic trading facility that limits transactions author-
ized to be conducted on its facilities to those satisfying the requirements of sec-
tions 2(d)(2) and 2(h)(3)(B) of this Act.

“(2) EFFECT ON AUTHORITY TO ESTABLISH AND OPERATE.—Nothing in this Act
shall prohibit a board of trade designated by the Commission as a contract mar-
ket or derivatives transaction execution facility, or an exempt board of trade,
from establishing and operating an excluded electronic trading facility excluded
under this Act pursuant to paragraph (1).”.

SEC. 7. HYBRID INSTRUMENTS.

Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended
by section 6) is amended by adding at the end the following:
“(f) EXCLUSION FOR QUALIFYING HYBRID INSTRUMENTS.—

“(1) IN GENERAL.—Nothing in this Act (other than section 12(e)(2)(B)) governs
or is applicable to a hybrid instrument that is predominantly a security or de-
pository instrument.

“(2) PREDOMINANCE.—A hybrid instrument shall be considered to be predomi-
nantly a security or depository instrument if—

“(A) the issuer of the hybrid instrument receives payment in full of the
purchase price of the hybrid instrument, substantially contemporaneously
with delivery of the hybrid instrument;

“(B) the purchaser or holder of the hybrid instrument is not required to
make any payment to the issuer in addition to the purchase price paid
under subparagraph (A), whether as margin, settlement payment, or other-
wise, during the life of the hybrid instrument or at maturity;

“(C) the issuer of the hybrid instrument is not subject by the terms of
the instrument to mark-to-market margining requirements; and

“(D) the hybrid instrument is not marketed as a contract of sale for fu-
ere delivery of a commodity (or option on such a contract) subject to this

ct.

“(3) MARK-TO-MARKET MARGINING REQUIREMENTS.—For the purposes of para-
graph (2)(C), mark-to-market margining requirements do not include the obliga-
tion of an issuer of a secured debt instrument to increase the amount of collat-
eral held in pledge for the benefit of the purchaser of the secured debt instru-
ment to secure the repayment obligations of the issuer under the secured debt
instrument.”.

SEC. 8. FUTURES ON SECURITIES.

Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended
by section 7) is amended by adding at the end the following:
“(g) Notwithstanding any other provision of law:

“(1) This Act shall not apply to and the Commission shall have no jurisdiction
to designate a board of trade as a contract market for any transaction whereby
any party to the transaction acquires a put, call, or other option on 1 or more
securities (as defined in section 2(a)(1) of the Securities Act of 1933 or section
3(a)(10) of the Securities Exchange Act of 1934, on the date of enactment of the
Futures Trading Act of 1982), including any group or index of securities and
any interest in or based on the value of securities.

“(2) Nothing in this subsection governs or applies to—

“(A) an agreement, contract, or transaction in a commodity that is ex-
cluded under subsection (c) or (d);

“(B) an electronic trading facility that is excluded under subsection (e);
or

“(C) a hybrid instrument that is covered by an exclusion under subsection
(f) or an exemption granted by the Commission under section 4(c) (whether
or not the hybrid instrument is otherwise subject to this Act).

“(3) Except as provided in paragraph (4) of this subsection, or unless excluded
by paragraph (2) of this subsection, a person shall not offer to enter into, enter
into, or confirm the execution of any contract of sale (or option on the contract)
for future delivery of any security or interest in or based on the value of a non-
exempt security.



8

“(4)(A) Except as excluded by paragraph (2) of this subsection, this Act shall
apply to and the Commission shall have exclusive jurisdiction with respect to
accounts, agreements (including any transaction which is of the character of, or
is commonly known to the trade as an option, privilege, indemnity, bid, offer,
put, call, advance guaranty, or decline guaranty), and transactions involving,
and may designate a board of trade as a contract market under section 5 or
register the board of trade as a derivatives transaction execution facility under
section 5a in, contracts of sale (or options on the contracts) for future delivery
of 1 or more securities (as defined in section 2(a)(1) of the Securities Act of 1933
or section 3(a)(10) of the Securities Exchange Act of 1934), including any group
or index of securities and any interest in or based on the value of securities.

“(B) The Commission shall not designate a board of trade as a contract mar-
ket under section 5 or register a board of trade as a derivatives transaction exe-
cution facility under section 5a with respect to any such contracts of sale (or
options on the contracts) for future delivery unless the board of trade dem-
onstrates and the Commission expressly finds that the specific contract (or op-
tion on the contract) with respect to which the application for the designation
or recognition has been made meets the following requirements:

“(i) Settlement of or delivery on the contract (or option on the contract)
shall be effected in cash or by means other than the transfer or receipt of
a nonexempt security.

“(i1) SUSCEPTIBILITY TO PRICE MANIPULATION.—Trading in a contract (or
option on such a contract) described in subparagraph (A) shall not be read-
ily susceptible to—

“(I) manipulation of the price of the contract (or option on such a con-
tract); or

“(IT) causing or being used in the manipulation of the price of any
underlying security, option on a security, or option on a group or index
that includes a security.

“(iii) If the contract is based on a single nonexempt security, an option
on the security underlying the contract would meet all Securities and Ex-
change Commission requirements for listing on a national securities ex-
change.

“(iv) If the contract is based on any group or index of nonexempt securi-
ties comprised of fewer than 5 securities, or on an index in which a single
nonexempt security predominates, an option on each security comprising
the group or index would meet all requirements for listing on a national
securities exchange.

“(v) The contract will be traded on a board of trade that establishes the
level of margin for futures contracts (or options on the contracts) based on
a single nonexempt security, an index of fewer than 5 nonexempt securities,
or an index in which a single nonexempt security predominates, at a level
consistent with the level of margin on comparable option contracts listed on
any national securities exchange.

“(vi) The contract will be traded on a board of trade that prohibits a per-
son who acts as a floor broker for any contract of sale (or options on the
contract) for future delivery of a nonexempt security, an index based on
fewer than 5 nonexempt securities, or an index in which a single non-
exempt security predominates, from trading that contract for the broker’s
own account during the same trading session.

“(vii) The contract will be traded on a board of trade that collects, main-
tains, and promptly provides to the Securities and Exchange Commission
such information as the Commission and the Securities and Exchange Com-
mission jointly consider necessary to perform the enforcement responsibil-
ities described in paragraph (6).

“(5) The Commission shall consult with the Securities and Exchange Commis-
sion with respect to any application submitted by a board of trade for designa-
tion as a contract market or derivatives transaction execution facility with re-
spect to any contract of sale (or option on the contract) for future delivery of
a nonexempt security or a group or index of such securities. If, not later than
15 days after the consultation, the Securities and Exchange Commission objects
to the designation of a board of trade as a contract market or derivatives trans-
action execution facility in the contract (or option on the contract) on the ground
that any requirement of paragraph (4)(B) is not met, the Commission shall af-
ford the Securities and Exchange Commission an opportunity for an oral hear-
ing to be transcribed before the Commission, and shall give appropriate weight
to the views of the Securities and Exchange Commission. The oral hearing shall
be held before Commission action upon the application for the designation, and
not less than 30 nor more than 45 days after the Securities and Exchange Com-
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mission has objected. If such an oral hearing is held, the Securities and Ex-
change Commission fails to withdraw its objections, and the Commission issues
an order designating a board of trade as a contract market or recognizes the
board of trade as a derivatives transaction execution facility with respect to any
such contract (or option on the contract), the Securities and Exchange Commis-
sion may seek judicial review of the order in accordance with the procedural re-
quirements set forth in section 6(c). If, pursuant to section 6, there is a hearing
on the record with respect to an application for such designation, the Securities
and Exchange Commission may participate in that hearing as an interested

party.

“(6) Notwithstanding any other provision of this Act, the Securities and Ex-
change Commission may enforce against a person that purchases or sells any
contract of sale (or option on the contract) for future delivery of any nonexempt
security, any index comprised of fewer than 5 nonexempt securities, or any
index 1n which a single nonexempt security predominates to the same extent
as if the person had purchased or sold an option on the security or index under
the following provisions of the securities laws and regulations with respect to
the following categories of conduct:

“(A) Section 10(b) and 21A of the Securities Exchange Act of 1934 (15
U.S.C. 78j(b), 78u-1) with respect to insider trading.

“(B) Section 16(b) of such Act (15 U.S.C. 78p(b)) with respect to unfair
use of information in short swing trading by a corporate insider.

“(C) Section 9 of such Act (15 U.S.C. 78i) with respect to manipulation
of securities prices.

“(D) Section 10(b) of such Act (15 U.S.C. 78J(b)) and section 204A of the
Investment Adviser’s Act of 1940 (15 U.S.C. 80b—4a) with respect to
frontrunning.

“(E) Section 14 of the Securities Exchange Act of 1934 (15 U.S.C. 78n)
with respect to the pricing and integrity of tender offers.

“(F) Rule 144 of the rules of the Securities and Exchange Commission (17
C.F.R. 230.144) with respect to trading in restricted securities.

“(7)(A) Notwithstanding any other provision of this Act, any contract market
or derivatives transaction execution facility in a nonexempt security or stock
index futures contract (or option thereon) shall file with the Board of Governors
of the Federal Reserve System any rule establishing or changing the levels of
margin (initial and maintenance) for the nonexempt security or stock index fu-
tures contract (or option on the contract).

“(B) The Board may at any time request any contract market or derivatives
transaction execution facility to set the level of margin for any nonexempt secu-
rity or stock index futures contract (or option on the contract) at such levels as
the Board in its judgment determines are appropriate to preserve the financial
integrity of the contract market or derivatives transaction execution facility or
its clearing system or to prevent systemic risk. If the contract market or deriva-
tives transaction execution facility fails to do so within the time specified by the
Board in its request, the Board may direct the contract market or derivatives
transaction execution facility to alter or supplement the rules of the contract
market or derivatives transaction execution facility as specified in the request.

“(C) Subject to such conditions as the Board may determine, the Board may
delegate any or all of its authority under this paragraph to the Commission or
an intermarket margin board as provided in subparagraph (D).

“(D) INTERMARKET MARGIN BOARD.—

“(i) ESTABLISHMENT.—With the concurrence of the Securities and Ex-
change Commission and the Commission, the Board may establish an inter-
market margin board, consisting of representatives of any or all of the three
agencies.

“(i1) DUTIES.—The intermarket margin board may set and maintain mar-
gin levels and rules pertaining to margin for futures on a single nonexempt
security, an index of fewer than 5 nonexempt securities, or an index in
which a single nonexempt security predominates, listed on a contract mar-
ket or derivatives transaction execution facility. In discharging these duties,
the intermarket margin board shall endeavor to make the levels of margin
for futures and options on a single nonexempt security consistent taking
into account any material differences in such contracts, including—

“(I) the price volatility of the contracts;
“(II) the frequency with which margin calls are made; and
“(ITI) the period of time within which margin calls must be met.

“(E) This paragraph shall not be construed to supersede or limit the authority
granted to the Commission in section 8a(9) to direct a contract market or de-
rivatives transaction execution facility, on finding an emergency to exist, to
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raise temporary emergency margin levels on any futures contract or option on
the contract covered by this paragraph.

“(F) Any action taken by the Board under this paragraph, or by the Commis-
sion acting under the delegation of authority under subparagraph (C), directing
a contract market or derivatives transaction execution facility to alter or supple-
ment a contract market or derivatives transaction execution facility rule shall
be subject to review only in the United States Court of Appeals for the judicial
circuit in which the party seeking review resides or has its principal place of
business, or in the United States Court of Appeals for the District of Columbia
Circuit. The review shall be based on the examination of all information before
the Board or the Commission, as the case may be, at the time the determination
was made. The court reviewing the action of the Board or the Commission shall
not enter a stay or order of mandamus unless the court determines, after notice
and a hearing before a panel of the court, that the agency action complained
of was arbitrary, capricious, an abuse of discretion, or otherwise not in accord-
ance with law.

“(8) This subsection shall not be construed to prohibit—

“(A) an agreement, contract, or transaction excluded from this Act by
paragraph (2); or

“(B) any hybrid instrument that is covered by the terms of any exemption
granted by the Commission under section 4(c) (whether or not any such hy-
brid instrument is otherwise subject to this Act).

“(9)(A) No futures commission merchant, commodity trading advisor, or intro-
ducing broker shall recommend to any customer the purchase or sale of any
contract of sale for future delivery of a single nonexempt security, an index of
fewer than 5 nonexempt securities, or an index in which a single nonexempt
security predominates, unless the futures commission merchant, commodity
trading advisor, or introducing broker complies with the rules described in sub-
paragraph (B) of a registered futures association of which such merchant, advi-
sor, or broker is a member.

“(B) Within 9 months of the date of enactment of the Commodity Futures
Modernization Act of 2000, a registered futures association shall adopt rules re-
quiring a futures commission merchant, a commodity trading advisor, or an in-
troducing broker which recommends to any customer the purchase or sale of
any contract of sale for future delivery of a single nonexempt security, an index
of fewer than 5 nonexempt securities, or an index in which a single nonexempt
security predominates to ascertain through reasonable due diligence that the
recommendation is suitable for that customer in light of the customer’s financial
position and trading goals. The registered futures association shall consult with
the Commission and the Securities and Exchange Commission prior to the
adoption of any such rule, and shall submit any such rule to the Commission
for approval in the manner and according to the procedures described in section
17() of this Act, provided, that in such case the rule shall become effective if
the Commission fails to disapprove such rule within 90 days of submission.

“(10)(A) Nothing in this Act shall be construed to require or authorize the
Commission to review or approve, directly or indirectly, any contract, rule, regu-
lation, or action adopted by a foreign board of trade, exchange, or market, or
a clearinghouse for such a board of trade, exchange, or market, relating to any
transaction involving a contract of sale for future delivery (or option on such
a contract) in or involving any security, including any foreign government debt
security, or group or index of such securities, if—

“(1)I) in the case of a contract of sale for future delivery (or option on
such a contract) in or involving a single equity security, the United States
is not the primary trading market for the underlying security; or

“(IT) in the case of a contract of sale for future delivery (or option on such
a contract) in or involving a group or index of equity securities, less than
25 percent of the weighting of the group or index is derived from securities
for which the United States is the primary trading market for the securities
underlying the contract for future delivery (or option on the contract); and

“(i1) settlement of or delivery on the contract for future delivery (or option
on such a contract) is to be effected in cash or by means other than the
transfer or receipt of a security in the United States other than an exempt-
ed security.

“(B) Within 90 days after the date of the enactment of this paragraph, the
Commission shall adopt such procedures as it deems appropriate pursuant to
which, consistent with this Act, the Commission shall authorize the offer and
sale in the United States of any contract of sale for future delivery (or option
on such a contract) of a security, other than a security of the type described
in subparagraph (A)3)I) or a group or index of securities of the type described
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in subparagraph (A)G)(II), traded on or subject to the rules of a foreign board
of trade, exchange, or market, or a clearinghouse for such a board of trade, ex-
change, or market, except that such procedures shall not require a foreign board
of trade, exchange, or market, or a clearinghouse for such a board of trade, ex-
change, or market to apply for designation as a contract market under this Act
with)respect to such a contract for future delivery (or option on such a con-
tract).”.

SEC. 9. TRANSACTIONS IN EXEMPT COMMODITIES.

Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended
by section 8) is amended by adding at the end the following.
“(h) LEGAL CERTAINTY FOR CERTAIN TRANSACTIONS IN EXEMPT COMMODITIES.—

“(1) Except as provided in paragraph (2) of this subsection, nothing in this
A(}:lt s}lllall apply to a contract, agreement or transaction in an exempt commodity
which—

“(A) is entered into solely between persons that are eligible contract par-
ticipants at the time they enter into the agreement, contract, or trans-
action; and

“(B) is not entered into on a trading facility.

“(2) An agreement, contract, or transaction described in paragraph (1) of this
subsection shall be subject to—

“(A) sections 5b and 12(e)(2)(B) of this Act;

“(B) sections 4b and 4n of this Act and the regulations of the Commission
pursuant to section 4c(b) of this Act proscribing fraud in connection with
commodity option transactions, to the extent such agreement, contract, or
transaction is not between eligible commercial participants and would oth-
erwise be subject to those provisions; and

“(C) sections 6(c) and 9(a)(2) of this Act to the extent they prohibit manip-
ulation of the market price of any commodity in interstate commerce, to the
extent such agreement, contract, or transaction would otherwise be subject
to those provisions.

“(3) Except as provided in paragraph (4) of this subsection, nothing in this
Act shall apply to an agreement, contract, or transaction in an exempt com-
mﬁdi}t;y (other than a metal commodity enumerated in section la(3) of this Act)
which—

“(A) is entered into solely between persons that are eligible contract par-
ticipants at the time at which the persons enter into the agreement, con-
tract, or transaction; and

“(B) is executed or traded on an electronic trading facility.

“(4) An agreement, contract, or transaction described in paragraph (3) shall
be subject to—

“(A) sections 5b and 12(e)(2)(B) of this Act;

“(B) sections 4b and 4n of this Act and the regulations of the Commission
pursuant to section 4c(b) of this Act proscribing fraud in connection with
commodity option transactions and section 6(c) and 9(a)(2) of this Act, to
the extent these provisions prohibit manipulation of the market price of any
commodity in interstate commerce, to the extent such agreement, contract,
or transaction would otherwise be subject to those provisions; and

“(C) such rules and regulations as the Commission may prescribe if nec-
essary to ensure timely dissemination by the electronic trading facility of
price, trading volume, and other trading data to the extent appropriate, if
the Commission determines that the electronic trading facility performs a
significant price discovery function for transactions related to the com-
modity executed or traded on the electronic trading facility.”.

SEC. 10. PROTECTION OF THE PUBLIC INTEREST.

The Commodity Exchange Act is amended by striking section 3 (7 U.S.C. 5) and
inserting the following:

“SEC. 3. FINDINGS AND PURPOSE.

“(a) FINDINGS.—The futures contracts and options contracts that are subject to
this Act are entered into regularly in interstate and international commerce and are
affected with a national public interest by providing a means for managing and as-
suming price risks, discovering prices, and disseminating pricing information
through trading in liquid, fair and financially secure trading facilities.

“(b) PURPOSE.—It is the purpose of this Act to serve the public interests described
in subsection (a) through a system of effective self-regulation of trading facilities,
clearing systems, market participants and market professionals under the oversight
of the Commission. To foster these public interests, it is further the purpose of this
Act to deter and prevent price manipulation or any other disruptions to market in-
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tegrity; to ensure the financial integrity of all transactions subject to this Act and
the avoidance of systemic risk; to protect all market participants from fraudulent
or other abusive sales practices and misuses of customer assets; and to promote re-
sponsible innovation and fair competition among boards of trade, other markets and
market participants.”.

SEC. 11. PROHIBITED TRANSACTIONS.

Section 4c of the Commodity Exchange Act (7 U.S.C. 6¢) is amended by striking
“SEC. 4c¢.” and all that follows through subsection (a) and inserting the following:

“SEC. 4c. PROHIBITED TRANSACTIONS.

“(a) IN GENERAL.—

“(1) PROHIBITION.—It shall be unlawful for any person to offer to enter into,
enter into, or confirm the execution of a transaction described in paragraph (2)
involving any commodity if the transaction is used or may be used to—

“(A) hedge any transaction in interstate commerce in the commodity or
the product or byproduct of the commodity;

“(B) determine the price basis of any such transaction in interstate com-
merce in the commodity; or

“(C) deliver any such commodity sold, shipped, or received in interstate
commerce for the execution of the transaction.

“(2) TRANSACTION.—A transaction referred to in paragraph (1) is a transaction
that—

“(A)3d) is, is of the character of, or is commonly known to the trade as,
a ‘wash sale’ or ‘accommodation trade’; or

“(ii) is a fictitious sale; or

“(B) is used to cause any price to be reported, registered, or recorded that
is not a true and bona fide price.”.

SEC. 12. DESIGNATION OF BOARDS OF TRADE AS CONTRACT MARKETS.

The Commodity Exchange Act is amended—
(1) by redesignating section 5b (7 U.S.C. 7b) as section 5e; and
(2) by striking sections 5 and 5a (7 U.S.C. 7, 7a) and inserting the following:

“SEC. 5. DESIGNATION OF BOARDS OF TRADE AS CONTRACT MARKETS.

“(a) APPLICATIONS.—A board of trade applying to the Commission for designation
as a contract market shall submit an application to the Commission that includes
any relevant materials and records the Commission may require consistent with
this Act.

“(b) CRITERIA FOR DESIGNATION.—

“(1) IN GENERAL.—To be designated as a contract market, the board of trade
shall demonstrate to the Commission that the board of trade meets the criteria
specified in this subsection.

“(2) PREVENTION OF MARKET MANIPULATION.—The board of trade shall have
the capacity to prevent market manipulation through market surveillance, com-
pliance, and enforcement practices and procedures, including methods for con-
ducting real-time monitoring of trading and comprehensive and accurate trade
reconstructions.

“(3) FAIR AND EQUITABLE TRADING.—The board of trade shall establish and en-
force trading rules to ensure fair and equitable trading through the facilities of
the contract market, and the capacity to detect, investigate, and discipline any
person that violates the rules. Such rules may authorize—

“(A) an exchange of—

“@i) futures in connection with a cash commodity transaction;
“(i1) futures for cash commodities;

“(iii) transfer trades or office trades; or

“(iv) futures for swaps; and

“(B) a futures commission merchant, acting as principal or agent, to enter
into or confirm the execution of a contract for the purchase or sale of a com-
modity for future delivery if the contract is reported, recorded, or cleared
in accordance with the rules of the contract market or a derivatives clearing
organization.

“(4) TRADE EXECUTION FACILITY.—The board of trade shall—

“(A) establish and enforce rules defining, or specifications detailing, the
manner of operation of the trade execution facility maintained by the board
of trade, including rules or specifications describing the operation of any
electronic matching platform; and

“(B) demonstrate that the trading facility operates in accordance with the
rules or specifications.
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“(5) FINANCIAL INTEGRITY OF TRANSACTIONS.—The board of trade shall estab-
lish and enforce rules and procedures for ensuring the financial integrity of
transactions entered into by or through the facilities of the contract market.

“(6) DISCIPLINARY PROCEDURES.—The board of trade shall establish and en-
force disciplinary procedures that authorize the board of trade to discipline, sus-
pend, or expel members or market participants that violate the rules of the
board of trade, or similar methods for performing the same functions, including
delegation of the functions to third parties.

“(7) PuBLIC ACCESS.—The board of trade shall provide the public with access
to the rules, regulations, and contract specifications of the board of trade.

“(8) ABILITY TO OBTAIN INFORMATION.—The board of trade shall establish and
enforce rules that will allow the board of trade to obtain any necessary informa-
tion to perform any of the functions described in this subsection, including the
capacity to carry out such international information-sharing agreements as the
Commission may require.

“(c) EXISTING CONTRACT MARKETS.—A board of trade that is designated as a con-
tract market on the effective date of the Commodity Futures Modernization Act of
2000 shall be considered to be a designated contract market under this section.

“(d) CORE PRINCIPLES FOR CONTRACT MARKETS.—

“(1) IN GENERAL.—To maintain the designation of a board of trade as a con-
tract market, a board of trade shall comply with the core principles specified
in this subsection.

“(2) COMPLIANCE WITH RULES.—The board of trade shall monitor and enforce
compliance with the rules of the contract market, including the terms and con-
ditions of any contracts to be traded and any limitations on access to the con-
tract market.

“(3) CONTRACTS NOT READILY SUBJECT TO MANIPULATION.—The board of trade
shall list on the contract market only contracts that are not readily susceptible
to manipulation.

“(4) MONITORING OF TRADING.—The board of trade shall monitor trading to
prevent manipulation, price distortion, and disruptions of the delivery or cash-
settlement process.

“(5) POSITION LIMITATIONS OR ACCOUNTABILITY.—To reduce the potential
threat of market manipulation or congestion, especially during trading in the
delivery month, the board of trade shall adopt position limitations or position
accountability for speculators, where necessary and appropriate.

“(6) EMERGENCY AUTHORITY.—The board of trade shall adopt rules to provide
for the exercise of emergency authority, in consultation or cooperation with the
Commission, where necessary and appropriate, including the authority to—

“(A) liquidate or transfer open positions in any contract;

“(B) suspend or curtail trading in any contract; and

“(C) require market participants in any contract to meet special margin
requirements.

“(7) AVAILABILITY OF GENERAL INFORMATION.—The board of trade shall make
available to market authorities, market participants, and the public information
concerning—

“(A) the terms and conditions of the contracts of the contract market; and
“(B) the mechanisms for executing transactions on or through the facili-
ties of the contract market.

“(8) DAILY PUBLICATION OF TRADING INFORMATION.—The board of trade shall
make public daily information on settlement prices, volume, open interest, and
opening and closing ranges for actively traded contracts on the contract market.

“(9) EXECUTION OF TRANSACTIONS.—The board of trade shall provide a com-
petitive, open, and efficient market and mechanism for executing transactions.

“(10) TRADE INFORMATION.—The board of trade shall maintain rules and pro-
cedures to provide for the recording and safe storage of all identifying trade in-
formation in a manner that enables the contract market to use the information
for purposes of assisting in the prevention of customer and market abuses and
providing evidence of any violations of the rules of the contract market.

“(11) FINANCIAL INTEGRITY OF CONTRACTS.—The board of trade shall establish
and enforce rules providing for the financial integrity of any contracts traded
on the contract market, including rules to ensure the financial integrity of any
futures commission merchants and introducing brokers and the protection of
customer funds.

“(12) PROTECTION OF MARKET PARTICIPANTS.—The board of trade shall estab-
lish and enforce rules to protect market participants from abusive practices
committed by any party acting as an agent for the participants.
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“(13) DISPUTE RESOLUTION.—The board of trade shall establish and enforce
rules regarding and provide facilities for alternative dispute resolution as appro-
priate for market participants and any market intermediaries.

“(14) GOVERNANCE FITNESS STANDARDS.—The board of trade shall establish
and enforce appropriate fitness standards for directors, members of any discipli-
nary committee, members of the contract market, and any other persons with
direct access to the facility (including any parties affiliated with any of the per-
sons described in this paragraph).

“(15) CONFLICTS OF INTEREST.—The board of trade shall establish and enforce
rules to minimize conflicts of interest in the decisionmaking process of the con-
tract market and establish a process for resolving such conflicts of interest.

“(16) COMPOSITION OF BOARDS OF MUTUALLY OWNED CONTRACT MARKETS.—In
the case of a mutually owned contract market, the board of trade shall ensure
that the composition of the governing board reflects market participants.

“(17) RECORDKEEPING.—The board of trade shall—

“(A) maintain full records of all activities related to the business of the
contract market in a form and manner acceptable to the Commission for a
period of at least 5 years;

“(B) make the records readily available during at least the first 2 years
of the 5-year period and provide the records to the Commission at the ex-
pense of the person required to maintain the records; and

“(C) keep the records open to inspection by any representative of the
Commission or the Department of Justice.

“(18) ANTITRUST CONSIDERATIONS.—Unless necessary or appropriate to
achieve the purposes of this Act, the board of trade shall endeavor to avoid—

“(A) adopting any rules or taking any actions that result in any unreason-
able restraints of trade; or

“(B) imposing any material anticompetitive burden on trading on the con-
tract market.

“(e) CURRENT AGRICULTURAL AND METAL COMMODITIES.—

“(1) Subject to paragraph (2), a contract for purchase or sale for future deliv-
ery of an agricultural or metal commodity enumerated in section la(3) that is
available for trade on a contract market, as of the date of the enactment of this
subsection, may be traded only on a contract market designated under this sec-
tion.

“(2) In order to promote responsible economic or financial innovation and fair
competition, the Commission, on application by any person, after notice and
public comment and opportunity for hearing, may prescribe rules and regula-
tions to provide for the offer and sale of contracts for future delivery or options
thereon to be conducted on a derivatives transaction execution facility.”.

SEC. 13. DERIVATIVES TRANSACTION EXECUTION FACILITIES.

The Commodity Exchange Act (7 U.S.C. 1 et seq.) is amended by inserting after
section 5 (as amended by section 12(2)) the following:

“SEC. 5a. DERIVATIVES TRANSACTION EXECUTION FACILITIES.

“(a) IN GENERAL.—In lieu of compliance with the contract market designation re-
quirements of section 5, a board of trade may elect to operate as a registered deriva-
tives transaction execution facility if the facility is—

“(1) designated as a contract market and meets the requirements of this sec-
tion; or
“(2) registered as a derivatives transaction execution facility under subsection

(e).
“(b) REQUIREMENTS FOR TRADING FUTURES CONTRACTS OR OTHER DERIVATIVES
TRANSACTIONS.—

“(1) IN GENERAL.—A registered derivatives transaction execution facility
under subsection (a) may trade any futures contract (or option on such a con-
tract) on or through the facility only by satisfying the requirements of this sec-
tion.

“(2) REQUIREMENTS FOR UNDERLYING COMMODITIES.—A registered derivatives
transaction execution facility may trade any futures contract only if—

“(A) the underlying commodity has a nearly inexhaustible deliverable
supply;

“(B) the underlying commodity has a deliverable supply that is suffi-
ciently large that the contract is highly unlikely to be susceptible to the
threat of manipulation;

“(C) the underlying commodity has no cash market; or

“D) the Commission determines, based on the market characteristics,
surveillance history, self-regulatory record, and capacity of the facility that
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trading in the futures contract is highly unlikely to be susceptible to the
threat of manipulation.

“(3) ELIGIBLE TRADERS.—To trade on a registered derivatives transaction exe-
cution facility, a person shall—

“(A) be authorized by the board of trade to trade on the facility; and

“(B)(1) be an eligible contract participant; or

“(i1) be a person trading through a futures commission merchant that—

“(I) is registered with the Commission;

“(IT) is a member of a futures self-regulatory organization;

“(II) is a clearing member of a derivatives clearing organization; and
“(IV) has net capital of at least $20,000,000.

“(4) TRADING BY CONTRACT MARKETS.—A board of trade that is designated as
a contract market shall, to the extent that the contract market also operates
a registered derivatives transaction execution facility—

“(A) provide a physical location for the contract market trading of the
board of trade that is separate from trading on the derivatives transaction
execution facility of the board of trade; or

“(B) if the board of trade uses the same electronic trading system for
trading on the contract market and derivatives transaction execution facil-
ity of the board of trade, identify whether the electronic trading is taking
place on the contract market or the derivatives transaction execution facil-
ity.

“(c) CRITERIA FOR REGISTRATION.—

“(1) IN GENERAL.—To be registered as a registered derivatives transaction
execution facility, the board of trade shall demonstrate to the Commission that
the board of trade meets the criteria specified in this paragraph.

“(2) DETERRENCE OF ABUSES.—The board of trade shall establish and enforce
trading rules that will deter abuses and has the capacity to detect, investigate,
and enforce those rules, including means to—

“(A) obtain information necessary to perform the functions required under
this section; or

“(B) use technological means to—

‘éi) provide market participants with impartial access to the market;
an

“(i1) capture information that may be used in establishing whether
rule violations have occurred.

“(3) TRADING PROCEDURES.—The board of trade shall establish and enforce
rules or terms and conditions defining, or specifications detailing, trading proce-
dures to be used in entering and executing orders traded on the facilities of the
board of trade. Such rules may authorize—

“(A) an exchange of—

“(1) futures in connection with a cash commodity transaction;
“(i1) futures for cash commodities;

“(iii) transfer trades or office trades; or

“(iv) futures for swaps; and

“(B) a futures commission merchant, acting as principal or agent, to enter
into or confirm the execution of a contract for the purchase or sale of a com-
modity for future delivery if the contract is reported, recorded, or cleared
in accordance with the rules of the registered derivatives transaction execu-
tion facility or a derivatives clearing organization.

“(4) FINANCIAL INTEGRITY OF TRANSACTIONS.—The board of trade shall estab-
lish and enforce rules or terms and conditions providing for the financial integ-
rity of transactions entered on or through the facilities of the board of trade,
including rules or terms and conditions to ensure the financial integrity of any
futures commission merchants and introducing brokers and the protection of
customer funds.

“(d) CORE PRINCIPLES FOR REGISTERED DERIVATIVES TRANSACTION EXECUTION FA-
CILITIES.—

“(1) IN GENERAL.—To maintain the registration of a board of trade as a de-
rivatives transaction execution facility, a board of trade shall comply with the
core principles specified in this subsection.

“(2) COMPLIANCE WITH RULES.—The board of trade shall monitor and enforce
the rules of the facility, including any terms and conditions of any contracts
traded on or through the facility and any limitations on access to the facility.

“(3) MONITORING OF TRADING.—The board of trade shall monitor trading in
the contracts of the facility to ensure orderly trading in the contract and to
maintain an orderly market while providing any necessary trading information
to the Commission to allow the Commission to discharge the responsibilities of
the Commission under the Act.
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“(4) DISCLOSURE OF GENERAL INFORMATION.—The board of trade shall disclose
publicly and to the Commission information concerning—

“(A) contract terms and conditions;

“(B) trading conventions, mechanisms, and practices;

“(C) financial integrity protections; and

“(D) other information relevant to participation in trading on the facility.

“(5) DAILY PUBLICATION OF TRADING INFORMATION.—The board of trade shall
make public daily information on settlement prices, volume, open interest, and
opening and closing ranges for actively traded contracts on the facility.

“(6) F1ITNESS STANDARDS.—The board of trade shall establish and enforce ap-
propriate fitness standards for directors, members of any disciplinary com-
mittee, members, and any other persons with direct access to the facility, in-
cludi}lllg any parties affiliated with any of the persons described in this para-

raph.

“(7) CONFLICTS OF INTEREST.—The board of trade shall establish and enforce
rules to minimize conflicts of interest in the decisionmaking process of the de-
rivatives transaction execution facility and establish a process for resolving such
conflicts of interest.

“(8) RECORDKEEPING.—The board of trade shall—

“(A) maintain full records of all activities related to the business of the
derivatives transaction execution facility in a form and manner acceptable
to the Commission for a period of at least 5 years;

“(B) make the records readily available during at least the first 2 years
of the 5-year period and provide the records to the Commission at the ex-
pense of the person required to maintain the records; and

“(C) keep the records open to inspection by any representatives of the
Commission or the Department of Justice.

“(9) ANTITRUST CONSIDERATIONS.—Unless necessary or appropriate to achieve
the purposes of this Act, the board of trade shall endeavor to avoid—

“(A) adopting any rules or taking any actions that result in any unreason-
able restraint of trade; or

“(B) imposing any material anticompetitive burden on trading on the de-
rivatives transaction execution facility.

“(e) USE OF BROKER-DEALERS, DEPOSITORY INSTITUTIONS, AND FARM CREDIT SYS-
TEM INSTITUTIONS AS INTERMEDIARIES.—

“(1) IN GENERAL.—A registered derivatives transaction execution facility may
by rule allow a broker-dealer, depository institution, or institution of the Farm
Credit System that meets the requirements of paragraph (2) to—

“(A) act as an intermediary in transactions executed on the facility on be-
half of customers of the broker-dealer, depository institution, or institution
of the Farm Credit System; and

“(B) receive funds of customers to serve as margin or security for such
transactions.

“(2) REQUIREMENTS.—The requirements referred to in paragraph (1) are
that—

“(A) the broker-dealer be in good standing with the Securities and Ex-
change Commission, or the depository institution or institution of the Farm
Credit System be in good standing with Federal bank regulatory agencies
(including the Farm Credit Administration), as applicable; and

“(B) if the broker-dealer, depository institution, or institution of the Farm
Credit System carries or holds customer accounts or funds for transactions
on the derivatives transaction execution facility for more than 1 business
day, the broker-dealer, depository institution, or institution of the Farm
Credit System is registered as a futures commission merchant and is a
member of a registered futures association.

“(3) IMPLEMENTATION.—The Commission shall cooperate and coordinate with
the Securities and Exchange Commission, the Secretary of the Treasury, and
Federal banking regulatory agencies (including the Farm Credit Administra-
tion) in adopting rules and taking any other appropriate action to facilitate the
implementation of this subsection.

“(f) SEGREGATION OF CUSTOMER FUNDS.—Not later than 180 days after the effec-
tive date of the Commodity Futures Modernization Act of 2000, consistent with reg-
ulations adopted by the Commission, a registered derivatives transaction execution
facility may authorize a futures commission merchant to offer any customer of the
futures commission merchant that is an eligible contract participant the right to not
segregate the customer funds of the futures commission merchant for purposes of
trading on or through the facilities of the registered derivatives transaction execu-
tion facility.

“(g) ELECTION To TRADE EXCLUDED COMMODITIES.—
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“(1) IN GENERAL.—A board of trade that is a registered derivatives transaction
execution facility may trade on the facility any agreements, contracts, or trans-
actions involving excluded commodities that are otherwise excluded from this
Act under section 2(c), 2(d), or 2(h).

“(2) EXCLUSIVE JURISDICTION OF THE COMMISSION.—The Commission shall
have exclusive jurisdiction over agreements, contracts, or transactions described
in paragraph (1) to the extent that the agreements, contracts, or transactions
are traded on a derivatives transaction execution facility.”.

SEC. 14. DERIVATIVES CLEARING ORGANIZATIONS.

The Commodity Exchange Act (7 U.S.C. 1 et seq.) is amended by inserting after
section 5a (as added by section 13) the following:

“SEC. 5b. DERIVATIVES CLEARING ORGANIZATIONS.

“(a) REGISTRATION REQUIREMENT.—Except as provided in subsection (b), it shall
be unlawful for a derivatives clearing organization, unless registered with the Com-
mission, directly or indirectly to make use of the mails or any means or instrumen-
tality of interstate commerce to perform the functions of a derivatives clearing orga-
nization described in section la(8).

“(b) EXCLUSION OF DERIVATIVES CLEARING ORGANIZATIONS SUBJECT TO OTHER
REGULATORY AUTHORITIES.—A derivatives clearing organization shall not be re-
quired to register with the Commission, and the Commission shall have no jurisdic-
tion with respect to the derivatives clearing organization, if the derivatives clearing
organization—

“(1)(A) is registered as a clearing agency under the Securities Exchange Act
of 1934 (15 U.S.C. 78a et seq.);

“(B) is subject to the supervisory jurisdiction of a Federal banking agency (as
defined in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813)) or
the National Credit Union Administration; or

“(C) is subject to the supervisory jurisdiction of a foreign regulatory authority
that is recognized by the Securities and Exchange Commission, the Board of
Governors of the Federal Reserve System, the Comptroller of the Currency, or
the Commission as overseeing a system of consolidated supervision comparable
to that provided under applicable United States law; and

“(2) does not clear a contract of sale for future delivery, option on a contract
of sale for future delivery, or option on a commodity that is not a security (un-
less the contract or option is excluded under subsection (c) or (d) of section 2).

“(c) VOLUNTARY REGISTRATION.—A derivatives clearing organization that is ex-
empt from registration under subsection (b) may register with the Commission as
a derivatives clearing organization.

“(d) REGISTRATION OF DERIVATIVES CLEARING ORGANIZATIONS.—

“(1) APPLICATION.—A person desiring to register as a derivatives clearing or-
ganization shall submit to the Commission an application in such form and con-
taining such information as the Commission may require for the purpose of
making the determinations required for approval under paragraph (2).

“(2) CORE PRINCIPLES.—

“(A) IN GENERAL.—To be registered and to maintain registration as a de-
rivatives clearing organization, an applicant shall demonstrate to the Com-
mission that the applicant complies with the core principles specified in this
paragraph.

“(B) FINANCIAL RESOURCES.—The applicant shall demonstrate that the
applicant has adequate financial, operational, and managerial resources to
discharge the responsibilities of a derivatives clearing organization without
interruption in various market conditions.

“(C) PARTICIPANT AND PRODUCT ELIGIBILITY.—The applicant shall
establish—

“(i) appropriate admission and continuing eligibility standards (in-
cluding appropriate minimum financial requirements) for members of
and participants in the organization; and

“(i1) appropriate standards for determining eligibility of agreements,
contracts, or transactions submitted to the applicant.

“(D) RISK MANAGEMENT.—The applicant shall have the ability to manage
the risks associated with discharging the responsibilities of a derivatives
clearing organization through the use of appropriate tools and procedures.

“(E) SETTLEMENT PROCEDURES.—The applicant shall have the ability to—

“(i) complete settlements on a timely basis under varying cir-
cumstances;

“(i1) maintain an adequate record of the flow of funds associated with
each transaction that the applicant clears; and
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“(iii) comply with the terms and conditions of any permitted netting
or offset arrangements with other clearing organizations.

“(F) TREATMENT OF FUNDS.—The applicant shall have standards and pro-
cedures designed to protect and ensure the safety of member and partici-
pant funds.

“(G) DEFAULT RULES AND PROCEDURES.—The applicant shall have rules
and procedures designed to allow for efficient, fair, and safe management
of events when members or participants become insolvent or otherwise de-
fault on their obligations to the derivatives clearing organization.

“(H) RULE ENFORCEMENT.—The applicant shall—

“(i) maintain adequate arrangements and resources for the effective
monitoring and enforcement of compliance with rules of the applicant
and for resolution of disputes; and

“(i1) have the authority and ability to discipline, limit, suspend, or
terminate a member’s or participant’s activities for violations of rules
of the applicant.

“I) SYSTEM SAFEGUARDS.—The applicant shall demonstrate that the
applicant—

“(i) has established and will maintain a program of oversight and
risk analysis to ensure that the automated systems of the applicant
function properly and have adequate capacity and security; and

“(i1) has established and will maintain emergency procedures and a
plan for disaster recovery, and will periodically test backup facilities
sufficient to ensure daily processing, clearing, and settlement of trans-
actions.

“(J) REPORTING.—The applicant shall provide to the Commission all infor-
mation necessary for the Commission to conduct the oversight function of
the applicant with respect to the activities of the derivatives clearing orga-
nization.

“(K) RECORDKEEPING.—The applicant shall—

“(i) maintain full records of all activities related to the business of the
applicant as a derivatives clearing organization in a form and manner
acceptable to the Commission for a period of at least 5 years;

“(i1) make the records readily available during at least the first 2
years of the 5-year period and provide the records to the Commission
at the expense of the person required to maintain the records; and

“(iii) keep the records open to inspection by any representative of the
Commission or the Department of Justice.

“(L) PuBLIC INFORMATION.—The applicant shall make information con-
cerning the rules and operating procedures governing the clearing and set-
tlement systems (including default procedures) available to market partici-

ants.

“(M) INFORMATION SHARING.—The applicant shall—

“(i) enter into and abide by the terms of all appropriate and applica-
ble domestic and international information-sharing agreements; and

“(i1) use relevant information obtained from the agreements in car-
rying out the clearing organization’s risk management program.

“(N) ANTITRUST CONSIDERATIONS.—Unless appropriate to achieve the pur-
poses of this Act, the derivatives clearing organization shall avoid—

“(i) adopting any rule or taking any action that results in any unrea-
sonable restraint of trade; or

“(i1) imposing any material anticompetitive burden on trading on the
contract market.

“(3) ORDERS CONCERNING COMPETITION.—A derivatives clearing organization
may request the Commission to issue an order concerning whether a rule or
practice of the applicant is the least anticompetitive means of achieving the ob-
jectives, purposes, and policies of this Act.

“(e) EXISTING DERIVATIVES CLEARING ORGANIZATIONS.—A derivatives clearing or-

ganization shall be deemed to be registered under this section to the extent that—

“(1) the derivatives clearing organization clears agreements, contracts, or trans-
actions for a board of trade that has been designated by the Commission as a
contract market for such agreements, contracts, or transactions before the date
of enactment of this section; and
“(2) the Commission has reviewed and approved the rules of the derivatives
clearing organization before that date.

“(f) APPOINTMENT OF TRUSTEE.—

“(1) IN GENERAL.—If a proceeding under section 5e results in the suspension
or revocation of the registration of a derivatives clearing organization, or if a
derivatives clearing organization withdraws from registration, the Commission,
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on notice to the derivatives clearing organization, may apply to the appropriate
United States district court where the derivatives clearing organization is lo-
cated for the appointment of a trustee.

“(2) ASSUMPTION OF JURISDICTION.—If the Commission applies for appoint-
ment of a trustee under paragraph (1)—

“(A) the court may take exclusive jurisdiction over the derivatives clear-
ing organization and the records and assets of the derivatives clearing orga-
nization, wherever located; and

“B) if the court takes jurisdiction under subparagraph (A), the court
shall appoint the Commission, or a person designated by the Commission,
as trustee with power to take possession and continue to operate or termi-
nate the operations of the derivatives clearing organization in an orderly
manner for the protection of participants, subject to such terms and condi-
tions as the court may prescribe.

“(g) LINKING OF REGULATED CLEARING FACILITIES.—

“(1) IN GENERAL.—The Commission shall facilitate the linking or coordination
of derivatives clearing organizations registered under this Act with other regu-
lated clearance facilities for the coordinated settlement of cleared transactions.

“(2) COORDINATION.—In carrying out paragraph (1), the Commission shall co-
ordinate with the Federal banking agencies and the Securities and Exchange
Commission.”.

SEC. 15. COMMON PROVISIONS APPLICABLE TO REGISTERED ENTITIES.

The Commodity Exchange Act (7 U.S.C. 1 et seq.) is amended by inserting after
section 5b (as added by section 14) the following:

“SEC. 5c. COMMON PROVISIONS APPLICABLE TO REGISTERED ENTITIES.

“(a) ACCEPTABLE BUSINESS PRACTICES UNDER CORE PRINCIPLES.—

“(1) IN GENERAL.—Consistent with the purposes of this Act, the Commission
may issue interpretations, or approve interpretations submitted to the Commis-
sion, of sections 5(d), 5a(d), and 5b(d)(2) to describe what would constitute an
acceptable business practice under such sections.

“(2) EFFECT OF INTERPRETATION.—An interpretation issued under paragraph
(1) shall not provide the exclusive means for complying with such sections.

“(b) DELEGATION OF FUNCTIONS UNDER CORE PRINCIPLES.—

“(1) IN GENERAL.—A contract market or derivatives transaction execution fa-
cility may comply with any applicable core principle through delegation of any
relevant function to a registered futures association or another registered enti-
ty.

“(2) RESPONSIBILITY.—A contract market or derivatives transaction execution
facility that delegates a function under paragraph (1) shall remain responsible
for carrying out the function.

“(c) NEW CONTRACTS, NEW RULES, AND RULE AMENDMENTS.—

“(1) IN GENERAL.—Subject to paragraph (2), a registered entity may elect to
list for trading any new contract or other instrument, or may elect to approve
and implement any new rule or rule amendment, by providing to the Commis-
sion (and the Secretary of the Treasury, in the case of a contract of sale for fu-
ture delivery of a government security (or option thereon) or a rule or rule
amendment specifically related to such a contract) a written certification that
the new contract, new rule, or rule amendment complies with this Act (includ-
ing regulations under this Act).

“(2) PRIOR APPROVAL.—

“(A) IN GENERAL.—A registered entity may request that the Commission
grant prior approval to any new contract or other instrument, new rule, or
rule amendment.

“(B) PRIOR APPROVAL REQUIRED.—Notwithstanding any other provision of
this section, a designated contract market shall submit to the Commission
for prior approval each rule amendment that materially changes the terms
and conditions, as determined by the Commission, in any contract of sale
for future delivery of a commodity specifically enumerated in section la(3)
of this Act (or any option thereon) traded through its facilities if such rule
amendment applies to contracts and delivery months which have already
been listed for trading and have open interest.

“(C) DEADLINE.—If prior approval is requested under subparagraph (A),
the Commission shall take final action on the request not later than 90
days after submission of the request, unless the person submitting the re-
quest agrees to an extension of the time limitation established under this
subparagraph.
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“(3) APPROVAL.—The Commission shall approve any such new contract or in-
strument, new rule, or rule amendment unless the Commission finds that the
new contract or instrument, new rule, or rule amendment would violate this
Act.

“(d) VIOLATION OF CORE PRINCIPLES.—

“(1) IN GENERAL.—If the Commission has reason to believe that a registered
entity is violating any applicable provision specified in section 5(d), 5a(d), or
5b(d)(2), the Commission shall notify the registered entity in writing of the rea-
sons for the preliminary determination by the Commission of a violation, includ-
ing any data, materials, and facts the Commission relied on in making the pre-
liminary determination.

“(2) INJUNCTIVE OR ADMINISTRATIVE ACTION.—The Commission may initiate
an action for an injunction under section 6¢ or an administrative proceeding,
to demonstrate, by the preponderance of the evidence, that—

“(A) the registered entity is violating any applicable provision specified in
section 5(d), 5a(d), or 5b(d)(2); and

“(B) the Commission has recommended an appropriate remedial action to
remove the deficiency based on an analysis of the costs and benefits in the
public interest of the Commission recommendation.

“(3) BURDEN OF PROOF.—In making a determination that a registered entity
is violating any applicable provision specified in section 5(d), 5a(d), or 5b(d)(2),
the Commission shall have the burden of proving that the registered entity is
violating the applicable core principle.

“(e) RESERVATION OF EMERGENCY AUTHORITY.—Nothing in this section shall limit
or in any way affect the emergency powers of the Commission provided in section
8a(9) of this Act.”.

SEC. 16. EXEMPT BOARDS OF TRADE.

The Commodity Exchange Act (7 U.S.C. 1 et seq.) is amended by inserting after
section 5c¢ (as added by section 15) the following:

“SEC. 5d. EXEMPT BOARDS OF TRADE.

“(a) IN GENERAL.—Except as otherwise provided in this section, a contract of sale
(or option on such a contract) of a commodity for future delivery traded on or
through the facilities of an exempt board of trade shall be exempt from all provi-
sions of this Act, other than section 2(g).

“(b) CRITERIA FOR EXEMPTION.—To qualify for an exemption under subsection (a),
a board of trade shall limit trading on or through the facilities of the board of trade
to contracts of sale of a commodity for future delivery (or options on such con-
tracts)—

“(1) that have—

“(A) a nearly inexhaustible deliverable supply;

“(B) a deliverable supply that is sufficiently large, and a cash market suf-
ficiently liquid, to render any contract traded on the commodity highly un-
likely to be susceptible to the threat of manipulation; or

“(C) no cash market;

“(2) that are entered into only between persons that are eligible contract par-
ticipants at the time at which the persons enter into the contract; and

“(3) that are not contracts of sale (or options on the contract) for future deliv-
ery of any security, including any group or index of securities or any interest
in, or interest that is based on the value of, any security.

“(c) ANTIMANIPULATION REQUIREMENTS.—A party to a futures contract or related
option that is traded on an exempt board of trade shall be subject to sections 4b,
4n, 6(c), and 9(a)(2), and the Commission shall enforce those provisions with respect
to any such trading.

“(d) PrRICE DISCOVERY.—If the Commission finds that an exempt board of trade
is a significant source of price discovery for any underlying commodity in any trans-
action traded on or through the facilities of the board of trade, the board of trade
shall disseminate publicly on a daily basis trading volume, opening and closing price
ranges, open interest, and other trading data as appropriate to the market.

“(e) JURISDICTION.—The Commission shall have exclusive jurisdiction over any ac-
count, agreement, or transaction involving a contract of sale of a commodity for fu-
ture delivery, or related option, to the extent that such account, agreement, or
transaction is traded on an exempt board of trade.

“(f) SUBSIDIARIES.—A board of trade that is designated as a contract market or
registered as a derivatives transaction execution facility may operate an exempt
board of trade by establishing a separate subsidiary or other legal entity and other-
wise satisfying the requirements of this section.”.
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SEC. 17. SUSPENSION OR REVOCATION OF DESIGNATION AS CONTRACT MARKET.

Section 5e of the Commodity Exchange Act (7 U.S.C. 7b) (as redesignated by sec-
tion 12(1)) is amended to read as follows:

“SEC. 5e. SUSPENSION OR REVOCATION OF DESIGNATION AS REGISTERED ENTITY.

“The failure of a registered entity to comply with any provision of this Act, or any
regulation or order of the Commission under this Act, shall be cause for the suspen-
sion of the registered entity for a period not to exceed 180 days, or revocation of
designation as a registered entity in accordance with the procedures and subject to
the judicial review provided in section 6(b).”.

SEC. 18. AUTHORIZATION OF APPROPRIATIONS.

Section 12(d) of the Commodity Exchange Act (7 U.S.C. 16(d)) is amended by
striking “2000” and inserting “2005”.

SEC. 19. PREEMPTION.

Section 12(e) of the Commodity Exchange Act (7 U.S.C. 16(e)) is amended by
striking paragraph (2) and inserting the following:

“(2) the application of any Federal or State law (including any regulation) to
an agreement, contract, or transaction in or involving any commodity, product,
right, service, or interest, except that this Act shall supersede and preempt—

“(A) in the case of any such agreement, contract, or transaction—

“(i) that is conducted on or subject to the rules of a registered entity
or exempt board of trade;

“(i1) that is conducted on or subject to the rules of any board of trade,
exchange, or market located outside the United States, or any territory
or possession of the United States (in accordance with any terms or
conditions specified by the Commission by regulation); and

“(ii) that is subject to regulation by the Commission under section
4c or 19; and

“(B) any State or local law that prohibits or regulates gaming or the oper-
ation of bucket shops (other than antifraud provisions of general applica-
bility) in the case of—

“(1) an electronic trading facility under section 2(e); or

“(il) an agreement, contract, or transaction that is excluded or ex-
empt under section 2(c), 2(d), 2(f), or 2(h) or is covered by the terms
of an exemption granted by the Commission under section 4(c) (regard-
less of whether any such agreement, contract, or transaction is other-
wise subject to this Act); or”.

SEC. 20. PREDISPUTE RESOLUTION AGREEMENTS FOR INSTITUTIONAL CUSTOMERS.

Section 14 of the Commodity Exchange Act (7 U.S.C. 18) is amended by striking
subsection (g) and inserting the following:

“(g) PREDISPUTE RESOLUTION AGREEMENTS FOR INSTITUTIONAL CUSTOMERS.—
Nothing in this section prohibits a registered futures commission merchant from re-
quiring a customer that is an eligible contract participant, as a condition to the com-
mission merchant’s conducting a transaction for the customer, to enter into an
agreement waiving the right to file a claim under this section.”.

SEC. 21. CONSIDERATION OF COSTS AND BENEFITS AND ANTITRUST LAWS.

Section 15 of the Commodity Exchange Act (7 U.S.C. 19) is amended by striking
“SEC. 15. The Commission” and inserting the following:

“SEC. 15. CONSIDERATION OF COSTS AND BENEFITS AND ANTITRUST LAWS.

“(a) COSTS AND BENEFITS.—

“(1) IN GENERAL.—Before promulgating a regulation under this Act or issuing
an order (except as provided in paragraph (3)), the Commission shall consider
the costs and benefits of the action of the Commission.

“(2) CONSIDERATIONS.—The costs and benefits of the proposed Commission ac-
tion shall be evaluated in light of—

“(A) considerations of protection of market participants and the public;

“(B) considerations of the efficiency, competitiveness, and financial integ-
rity of futures markets;

“(C) considerations of price discovery;

“(D) considerations of sound risk management practices; and

“(E) other public interest considerations.

“(3) APPLICABILITY.—This subsection does not apply to the following actions
of the Commission:

“(A) An order that initiates, is part of, or is the result of an adjudicatory
or investigative process of the Commission.
“(B) An emergency action.
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“C) A finding of fact regarding compliance with a requirement of the
Commission.
“(b) ANTITRUST LAWS.—The Commission”.

SEC. 22. CONTRACT ENFORCEMENT BETWEEN ELIGIBLE COUNTERPARTIES.

Section 22(a) of the Commodity Exchange Act (7 U.S.C. 25(a)) is amended by add-
ing at the end the following:

“(4) CONTRACT ENFORCEMENT BETWEEN ELIGIBLE COUNTERPARTIES.—No agree-
ment, contract, or transaction between eligible contract participants shall be void,
voidable, or unenforceable, and no such eligible contract participant shall be entitled
to rescind, or recover any payment made with respect to, such an agreement, con-
tract, or transaction, under this section based solely on the failure of the agreement,
contract, or transaction to comply with the terms or conditions of an exemption or
exclusion from any provision of this Act or regulations of the Commission.”.

SEC. 23. SPECIAL PROCEDURES TO ENCOURAGE AND FACILITATE BONA FIDE HEDGING BY
AGRICULTURAL PRODUCERS.

The Commodity Exchange Act, as otherwise amended by this Act, is amended by
inserting after section 4o the following:

“SEC. 4p. SPECIAL PROCEDURES TO ENCOURAGE AND FACILITATE BONA FIDE HEDGING BY
AGRICULTURAL PRODUCERS.

“(a) AUTHORITY.—The Commission shall consider issuing rules or orders which—

“(1) prescribe procedures under which each contract market is to provide for
orderly delivery, including temporary storage costs, of any agricultural com-
modity enumerated in section la(3) which is the subject of a contract for pur-
chase or sale for future delivery;

“(2) increase the ease with which domestic agricultural producers may partici-
pate in contract markets, including by addressing cost and margin require-
ments, so as to better enable such producers to hedge price risk associated with
their production;

“(3) provide flexibility in the minimum quantities of such agricultural com-
modities that may be the subject of a contract for purchase or sale for future
delivery that is traded on a contract market, to better allow domestic agricul-
tural producers to hedge such price risk; and

“(4) encourage exchanges to provide information and otherwise facilitate the
participation of domestic agricultural producers in contract markets.

“(b) REPORT.—Within 1 year after the date of enactment of this section, the Com-
mission shall submit to the Committee on Agriculture of the House of Representa-
tives and the Committee on Agriculture, Nutrition, and Forestry of the Senate a re-
port on the steps it has taken to implement this section and on the activities of con-
tract markets pursuant to this section.”.

SEC. 24. RULE OF CONSTRUCTION.

Except as expressly provided in this Act or an amendment made by this Act, noth-
ing in this Act or an amendment made by the Act supersedes, affects, or otherwise
limits or expands the scope and applicability of laws governing the Securities and
Exchange Commission.

SEC. 25. TECHNICAL AND CONFORMING AMENDMENTS.

(a) COMMODITY EXCHANGE ACT.—
(1) Section 1a of the Commodity Exchange Act (7 U.S.C. 1a) is amended—

(A) in paragraph (3), by inserting “aluminum, copper, gold, palladium,
platinum, silver,” after “orange juice,”;

(B) in paragraphs (4), (5), (8), (9), (12), and (14), by inserting “or deriva-
tives transaction execution facility” after “contract market” each place it ap-
pears; and

(C) in paragraph (15)—

(i) in the paragraph heading, by striking “CONTRACT MARKET” and in-
serting “REGISTERED ENTITY”; and
(i1) by striking “contract market” each place it appears and inserting
“registered entity”.
(2) Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 4, 4a, 3) is
amended—

(A) by striking “SEcC. 2. (a)(1)(A)(i1) The” and inserting the following:

“SEC. 2. JURISDICTION OF COMMISSION; LIABILITY OF PRINCIPAL FOR ACT OF AGENT; COM-
MODITY FUTURES TRADING COMMISSION; TRANSACTION IN INTERSTATE COM-
MERCE.

“(a) JURISDICTION OF COMMISSION; COMMODITY FUTURES TRADING COMMISSION.—
“(1) JURISDICTION OF COMMISSION.—
“(A) IN GENERAL.—The”; and
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(B) in subsection (a)—

(i) in paragraph (1) (as amended by subparagraph (A))—

(I) by striking subparagrap B);

(I1) by striking subparagraph (B) of this subparagraph” and in-
serting “subsection (g)”;

(III) by striking “contract market designated pursuant to section
5 of this Act” and inserting “contract market designated or deriva-
t1ves transactlon execution facility registered pursuant to section 5

or5

(IV) by striking clause (i1); and

(V) in clause (iii), by strlklng ‘iii) The” and inserting the fol-
lowing:

“(B) LIABILITY OF PRINCIPAL FOR ACT OF AGENT.—The”;

(ii) in paragraph (7), by striking “contract market” and inserting “reg-
istered entity”;

(ii) in paragraph (8)(B)(ii)—

(I) in the first sentence, by striking “designation as a contract
market” and inserting “designation or registration as a contract
market or derivatives transaction execution facility”;

(IT) in the second sentence, by striking “designate a board of
trade as a contract market” and inserting “designate or register a
board of trade as a contract market or derivatives transaction exe-
cution facility”; and

(III) in the fourth sentence, by striking “designating, or refusing,
suspending, or revoking the designation of, a board of trade as a
contract market involving transactions for future delivery referred
to in this clause or in considering possible emergency action under
section 8a(9) of this Act” and inserting “designating, registering, or
refusing, suspending, or revoking the designation or registration of,
a board of trade as a contract market or derivatives transaction
execution facility involving transactions for future delivery referred
to in this clause or in considering any possible action under this
Act (including without limitation emergency action under section
8a(9))”, and by striking “designation, suspension, revocation, or
emergency action” and inserting “designation, registration, suspen-
sion, revocation, or action”; and

(iv) by moving paragraphs (2) through (9) 2 ems to the right.

(3) Section 4 of the Commodity Exchange Act (7 U.S.C. 6) is amended—
(A) in subsection (a)—

(i) in paragraph (1), by striking “designated by the Commission as a
‘contract market’ for” and inserting “designated or registered by the
Commission as a contract market or derivatives transaction execution
facility for”;

(i1) in paragraph (2), by striking “member of such”; and

(ii1) in paragraph (3), by inserting “or derivatives transaction execu-
tion facility” after “contract market”; and

(B) in subsection (¢)—

(i) in paragraph (1)—

(I) by striking “designated as a contract market” and inserting
“designated or registered as a contract market or derivatives trans-
action execution facility”; and

%I) by striking “section 2(a)(1)(B)” and inserting “section 2(g)”;
an

(i) in paragraph (2)(B)(ii), by inserting “or derivatives transaction
execution facility” after “contract market”.

(4) Section 4a of the Commodity Exchange Act (7 U.S.C. 6a) is amended—
(A) in subsection (a)—

(i) in the first sentence, by inserting “or derivatives transaction exe-
cution facilities” after “contract markets”; and

(i1) in the second sentence, by inserting “or derivatives transaction
execution facility” after “contract market”;

(B) in subsection (b)—

(i) in paragraph (1), by inserting “, or derivatives transaction execu-
tion facility or facilities,” after “markets”; and

(ii) in paragraph (2), by inserting “or derivatives transaction execu-
tion facility” after “contract market”; and

(C) in subsection (e)—

(i) by striking “contract market or” each place it appears and insert-

ing “contract market, derivatives transaction execution facility, or”;
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(i1) by striking “licensed or designated” each place it appears and in-
serting “licensed, designated, or reg‘istered”; and

(ii1) by striking “contract market, or” and 1nsert1ng ‘contract market
or derivatives transaction execution facility, or

(5) Section 4b(a) of the Commodity Exchange Act (7 US.C. 6b(a)) is amended
by striking “contract market” each place it appears and inserting “registered en-
tity”.

(6) Sections 4c(g), 4d, 4e, and 4f of the Commodity Exchange Act (7 U.S.C.
6¢(g), 6d, 6e, 6f) are amended by inserting “or derivatives transaction execution
facility” after “contract market” each place it appears.

(7) Section 4g of the Commodity Exchange Act (7 U.S.C. 6g) is amended—

(A) in subsection (b), by striking “clearinghouse and contract market” and
inserting “registered entity”; and

(B) in subsection (f), by striking “clearinghouses, contract markets, and
exchanges” and inserting “registered entities”.

(8) Section 4h of the Commodity Exchange Act (7 U.S.C. 6h) is amended by
striking “contract market” each place it appears and inserting “registered enti-
ty”

(9) Section 4i of the Commodlty Exchange Act (7 U.S.C. 6i) is amended in the
first sentence by inserting “or derivatives transaction execution facility” after
“contract market”.

(10) Section 4j of the Commodity Exchange Act (7 U.S.C. 6j) is repealed.

(11) Section 41 of the Commodity Exchange Act (7 U.S.C. 6]) is amended by
inserting “or derivatives transaction execution facilities” after “contract mar-
kets” each place it appears.

(12) Section 4p of the Commodity Exchange Act (7 U.S.C. 6p) is amended—

(A) in the third sentence of subsection (a), by striking “Act or contract
markets” and 1nsert1ng “Act, contract markets, or derivatives transaction
execution facilities”; and

(B) in subsection (b), by inserting “derivatives transaction execution facil-
ity,” after “contract market,”.

(13) The Commodity Exchange Act (as amended by paragraphs (10), (11), and
(12)) is amended by redesignating section 4k through 4p (7 U.S.C. 6k through
6p) as sections 4j through 4o, respectively.

(14) Section 6 of the Commodity Exchange Act (7 U.S.C. 8, 9, 9a, 9b, 13b, 15)
is amended—

(A) in subsection (a)—

(1) in the first sentence—

(I) by striking “board of trade desiring to be designated a ‘con-
tract market’ shall make application to the Commission for such
designation” and inserting “person desiring to be designated or reg-
istered as a contract market or derivatives transaction execution
facility shall make application to the Commission for such designa-
tion or registration”;

(II) by striking “above conditions” and inserting “conditions set
forth in this Act”; and

(III) by striking “above requirements” and inserting “the require-
ments of this Act”;

(i) in the second sentence, by striking “designation as a contract
market within one year” and inserting “designation or registration as
a contract market or derivatives transaction execution facility within
180 days™;

(ii1) in the third sentence—

(I) by striking “board of trade” and inserting “person”; and

(51) by striking “one-year period” and inserting “180-day period”;
an

(iv) in the last sentence, by striking “designate as a ‘contract market’
any board of trade that has made application therefor, such board of
trade” and inserting “designate or register as a contract market or de-
rivatives transaction execution facility any person that has made appli-
cation therefor, such person”;

(B) in subsection (b)—

(1) in the first sentence—

(I) by striking “designation of any board of trade as a ‘contract
market’ upon” and inserting “designation or registration of any
contract market or derivatives transaction execution facility on”;

(IT) by striking “board of trade” each place it appears and insert-
ing “contract market or derivatives transaction execution facility”;
and
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(III) by striking “designation as set forth in section 5 of this Act”
and inserting “designation or registration as set forth in sections
5 through 5b”;

(ii) in the second sentence—

(D) by striking “board of trade” the first place it appears and in-
serting “contract market or derivatives transaction execution facil-
ity”; and

(ID) by striking “board of trade” the second and third places it ap-
pears and inserting “person”; and

(ii1) in the last sentence, by striking “board of trade” each place it ap-
pears and inserting “person”;

(C) in subsection (c)—

(i) by striking “contract market” each place it appears and inserting
“registered entity”;

(1) by striking “contract markets” each place it appears and inserting
“registered entities”; and

(111) by striking “trading privileges” each place it appears and insert-
ing “privileges”;

(D) in subsection (d), by striking “contract market” each place it appears
and inserting “registered entity”; and

(E) in subsection (e), by striking “trading on all contract markets” each
place it appears and inserting “the privileges of all registered entities”.

(15) Section 6a of the Commodity Exchange Act (7 U.S.C. 10a) is amended—

(A) in the first sentence of subsection (a), by striking “designated as a
‘contract market’ shall” and inserting “designated or registered as a con-
tract market or a derivatives transaction execution facility”; and

(B) in subsection (b), by striking “designated as a contract market” and
inserting “designated or registered as a contract market or a derivatives
transaction execution facility”.

(16) Section 6b of the Commodity Exchange Act (7 U.S.C. 13a) is amended—

(A) by striking “contract market” each place it appears and inserting “reg-
istered entity”;

(B) in the first sentence, by striking “designation as set forth in section
5 of this Act” and inserting “designation or registration as set forth in sec-
tions 5 through 5¢”; and

(C) in the last sentence, by striking “the contract market’s ability” and
inserting “the ability of the registered entity”.

(17) Section 6c(a) of the Commodity Exchange Act (7 U.S.C. 13a-1(a)) by
striking “contract market” and inserting “registered entity”.

(18) Section 6d(1) of the Commodity Exchange Act (7 U.S.C. 13a-2(1)) is
amended by inserting “derivatives transaction execution facility,” after “contract
market,”.

(19) Section 7 of the Commodity Exchange Act (7 U.S.C. 11) is amended—

(A) in the first sentence—

(i) by striking “board of trade” and inserting “person”;

(i1) by inserting “or registered” after “designated”;

(ii1) by inserting “or registration” after “designation” each place it ap-
pears; and

(iv) by striking “contract market” each place it appears and inserting
“registered entity”;

(B) in the second sentence—

(1) by striking “designation of such board of trade as a contract mar-
ket” and inserting “designation or registration of the registered entity”;
and

((ili) by striking “contract markets” and inserting “registered entities”;
an

(C) in the last sentence—

(i) by striking “board of trade” and inserting “person”; and

(i1) by striking “designated again a contract market” and inserting
“designated or registered again a registered entity”.

(20) Section 8(c) of the Commodity Exchange Act (7 U.S.C. 12(c)) is amended
in the first sentence by striking “board of trade” and inserting “registered enti-
ty”.

(21) Section 8a of the Commodity Exchange Act (7 U.S.C. 12a) is amended—

(A) by striking “contract market” each place it appears and inserting “reg-
istered entity”; and

(B) in paragraph (2)(F), by striking “trading privileges” and inserting
“privileges”.
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(22) Sections 8b and 8c(e) of the Commodity Exchange Act (7 U.S.C. 12b,
12c¢(e)) are amended by striking “contract market” each place it appears and in-
serting “registered entity”.

(23) Section 8e of the Commodity Exchange Act (7 U.S.C. 12e) is amended—

(A) by striking “contract market” each place it appears and inserting “reg-
istered entity”;

(B) in subsection (a), by striking “section 5a(b)” and inserting “sections
5 through 5c¢”;

(C) in subsection (b)—

(i) in paragraph (1), by striking “contract market’s trade monitoring
system implemented pursuant to section 5a(b)” and inserting “the trade
monitoring system of a registered entity implemented pursuant to sec-
tions 5 through 5¢”;

(ii) by striking paragraph (3) and inserting the following:

“(3) REMEDIES.—On becoming final, the Commission deficiency order may re-
quire the registered entity to—

“(A) institute appropriate improvements in its trade monitoring system
necessary to correct the deficiencies in the order;

“(B) satisfy stated objective performance criteria to correct the defi-
ciencies;

“(C) upgrade or reconfigure existing systems for collecting or processing
relevant data on trading and trader or broker activity, including, where ap-
propriate, the commitment of additional resources.”; and

(ii1) in paragraph (5)—

(I) in the paragraph heading, by striking “DESIGNATION AS CON-
TRACT MARKET” and inserting “DESIGNATION OR REGISTRATION AS
REGISTERED ENTITY”;

(IT) by inserting “or registration” after “designation”; and

(III) by striking “board of trade” and inserting “person”;

(D) i(Iil subsection (d)(2), by striking “section 5b” and inserting “section
5e”; an

(E) in the paragraph heading of subsection (e)(2), by striking “CONTRACT
MARKETS” and inserting “REGISTERED ENTITIES”.

(24) Section 9 of the Commodity Exchange Act (7 U.S.C. 13) is amended—

(A) by striking “contract market” each place it appears and inserting “reg-
istered entity”; and

(B) in subsection (a)(2), by striking “section 40(1),” and inserting “section
4n(1),”.

(25) Section 14 of the Commodity Exchange Act (7 U.S.C. 18) is amended—

(A) in subsection (a)(1)(B), by striking “contract market” and inserting
“registered entity”; and

(B) in subsection (f), by striking “contract markets” and inserting “reg-
istered entities”.

(26) Section 17 of the Commodity Exchange Act (7 U.S.C. 21) is amended by
striking “contract market” each place it appears and inserting “registered enti-
ty”.

(27) Section 22 of the Commodity Exchange Act (7 U.S.C. 25) is amended—

(A) in subsection (a)—

(i) in paragraph (1)—

(I) by striking “contract market, clearing organization of a con-
tract market, licensed board of trade,” and inserting “registered en-
tity”; and

(II) in subparagraph (C)(i), by striking “contract market” and in-
serting “registered entity”;

(i1) in paragraph (2), by striking “sections 5a(11),” and inserting “sec-
tions 5(d)(13), 5b(b)(1)(E),”; and

(iii) in paragraph (3), by striking “contract market” and inserting
“registered entity”; and

(B) in subsection (b)—

(i) in paragraph (1)—

I) by striking “contract market or clearing organization of a con-
tract market” and inserting “registered entity”;

(II) by striking “section 5a(8) and section 5a(9) of this Act” and
inserting “sections 5 through 5¢”;

(III) by striking “contract market, clearing organization of a con-
tract market, or licensed board of trade” and inserting “registered
entity”; and

(IV) by striking “contract market or licensed board of trade” and
inserting “registered entity”;
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(ii) in paragraph (3)—
(I) by striking “a contract market, clearing organization, licensed
board of trade,” and inserting “registered entity”; and
(IT) by striking “contract market, licensed board of trade” and in-
serting “registered entity”;
(ii1) in paragraph (4), by striking “contract market, licensed board of
trade, clearing organization,” and inserting “registered entity”; and
(iv) in paragraph (5), by striking “contract market, licensed board of
trade, clearing organization,” and inserting “registered entity”.

(b) FEDERAL DEPOSIT INSURANCE CORPORATION IMPROVEMENT ACT OF 1991.—Sec-
tion 402(2) of the Federal Deposit Insurance Corporation Improvement Act of 1991
%12 U.S.C. 4402(2)) is amended by striking subparagraph (B) and inserting the fol-
owing:

“(B) that is registered as a derivatives clearing organization under section
5b of the Commodity Exchange Act.”.

SEC. 26. REPORT TO CONGRESS.

(a) The Commodity Futures Trading Commission (in this section referred to as the
“Commission”) shall undertake and complete a study of the Commodity Exchange
Act (in this section referred to as “the Act”) and the Commission’s rules, regulations
and orders governing the conduct of persons required to be registered under the Act,
not later than 1 year after the date of the enactment of this Act. The study shall
identify—

(1) the core principles and interpretations of acceptable business practices
that the Commission has adopted or intends to adopt to replace the provisions
of the Act and the Commission’s rules and regulations thereunder;

(2) the rules and regulations that the Commission has determined must be
retained and the reasons therefor;

(3) the extent to which the Commission believes it can effect the changes
identified in paragraph (1) of this subsection through its exemptive authority
under section 4(c) of the Act; and

(4) the regulatory functions the Commission currently performs that can be
delegated to a registered futures association (within the meaning of the Act)
and the regulatory functions that the Commission has determined must be re-
tained and the reasons therefor.

(b) In conducting the study, the Commission shall solicit the views of the public
as well as Commission registrants, registered entities, and registered futures asso-
ciations (all within the meaning of the Act).

(¢) The Commission shall transmit to the Committee on Agriculture of the House
of Representatives and the Committee on Agriculture, Nutrition, and Forestry of the
Senate a report of the results of its study, which shall include an analysis of com-
ments received.

SEC. 27. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection (b), this Act takes effect on the
date of enactment of this Act.

(b) JURISDICTION OF COMMISSION.—Section 8, and the amendments made by that
section, take effect 1 year after the date of enactment of this Act.

SEC. 28. INTERNATIONAL ACTIVITIES OF THE COMMODITY FUTURES TRADING COMMISSION.

(a) FINDINGS.—The Congress finds that—

(1) derivatives markets serving United States industry are increasingly global
in scope;

(2) developments in data processing and communications technologies enable
users of risk management services to analyze and compare those services on a
worldwide basis;

(3) financial services regulatory policy must be flexible to account for rapidly
changing derivatives industry business practices;

(4) regulatory impediments to the operation of global business interests can
compromise the competitiveness of United States businesses;

(5) events that disrupt financial markets and economies are often global in
scope, require rapid regulatory response, and coordinated regulatory effort
across international jurisdictions;

(6) through its membership in the International Organisation of Securities
Commissions, the Commodity Futures Trading Commission has promoted bene-
ficial communication among market regulators and international regulatory co-
operation; and

(7) the Commodity Futures Trading Commission and other United States fi-
nancial regulators and self-regulatory organizations should continue to foster
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productive and cooperative working relationships with their counterparts in for-
eign jurisdictions.

(b) SENSE OF THE CONGRESS.—It is the sense of the Congress that, consistent with
its responsibilities under the Commodity Exchange Act, the Commodity Futures
Trading Commission should, as part of its international activities, continue to co-
ordinate with foreign regulatory authorities, to participate in international regu-
latory organizations and forums, and to provide technical assistance to foreign gov-
ernment authorities, in order to encourage—

(1) the facilitation of cross-border transactions through the removal or less-
ening of any unnecessary legal or practical obstacles;

(2) the development of internationally accepted regulatory standards of best
practice;

(3) the enhancement of international supervisory cooperation and emergency
procedures;

(4) the strengthening of international cooperation for customer and market
protection; and

(5) improvements in the quality and timeliness of international information
sharing.

BRIEF EXPLANATION

H.R. 4541, the Commodity Futures Modernization Act of 2000,
reauthorizes the regulatory body established under the Commodity
Exchange Act (CEA or the Act), the Commodity Futures Trading
Commission (CFTC). The legislation modernizes the regulatory
structure of the U.S. futures markets and provides greater legal
certainty to most over-the-counter (OTC) transactions.

Authorization for the CFTC under the CEA expires on September
30 of this year. H.R. 4541 reauthorizes the CFTC for five years and
reforms the Act in three primary ways: (1) it incorporates many of
the President’s Working Group (PWG) findings on legal certainty
for OTC derivatives; (2) it codifies regulatory relief provisions for
the U.S. futures exchanges and their markets; and (3) it reforms
the Shad-Johnson jurisdictional accord regarding futures on securi-
ties.

(1) Legal Certainty for over-the-counter derivatives: Because the
terms “commodity” and “futures contract” have never been clearly
defined, there has been much debate over who the appropriate reg-
ulator should be for many OTC derivatives. In 1998, the CFTC re-
leased a concept paper on OTC derivatives that was perceived by
many as a precursor to regulating these instruments. The Treasury
Department, the Federal Reserve (FED), and the Securities and
Exchange Commission (SEC) opposed this release and requested
that Congress enact a moratorium on the CFTC’s ability to regu-
late these instruments until after the PWG could complete a study
on the issue. In response, Congress enacted a six month morato-
rium on the CFTC’s concept paper. In November 1999, the PWG
released its unanimous report on OTC derivatives.

The report concluded that bilateral swap agreements entered
into by eligible parties (large and/or sophisticated) and done on a
principal-to-principal basis should be excluded from the CEA. The
report also stated the PWG’s belief that these agreements be al-
lowed on certain electronic trading systems that should be excluded
from the CEA and that clearing for these products should be en-
couraged to prevent systemic risk.

H.R. 4541 implements the PWG recommendations listed in the
prior paragraph. Because of concerns over the possibility that prod-
ucts with a finite supply may be subject to manipulation, all agri-
cultural and metal commodities will remain under the purview of
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the CEA, unless they are conducted bilaterally by institutional or
sophisticated parties.

(2) Regulatory Relief for Futures Markets: In February of this
year, the CFTC issued a regulatory relief proposal that would pro-
vide relief to futures exchanges and their customers. Sections 12,
13, and 16 of the bill are based on this proposal. H.R. 4541 moves
CFTC from a frontline regulatory role to an oversight regulatory
role. Instead of listing specific requirements for complying with the
CEA, the bill requires exchanges to meet internationally agreed-
upon standards, which would provide needed flexibility for these
fluid markets of today’s world. The bill creates three levels of regu-
lation for exchanges based on whether the underlying commodities
being traded may be susceptible to manipulation or whether the
users of the exchange are limited to institutional customers. The
first level of regulation will be most like the current exchange
structure. It will offer the most customer protection and be open to
retail investors. The second level of regulation will be limited main-
ly to products not susceptible to manipulation and must be traded
by or through appropriate persons. The third level of regulation
will be open only to large or sophisticated investors who trade on
products that are not considered susceptible to manipulation.

To address concerns voiced by some agricultural producer groups,
the bill includes language that restates the Commission’s emer-
gency powers over agricultural or metal instruments. The bill also
ensures that the producer groups have adequate input in the rule-
making process. Agricultural and metal products are allowed to be
traded only under the most stringent level of regulation, unless
after public comment and rulemaking and adoption of appropriate
regulations, the Commission determines agricultural transactions
may be conducted on a derivatives transaction execution facility.

(3) Reform of the Shad-Johnson Jurisdictional Accord: In 1982,
SEC Chairman John Shad and CFTC Chairman Phil Johnson
reached an agreement on dividing jurisdiction between the agencies
for those products that had characteristics of both securities and
futures. Known as the Shad-Johnson Accord, this agreement pro-
hibited single stock futures and delineated jurisdiction between the
SEC and the CFTC on stock index futures and options. Meant as
a temporary agreement, many have suggested that the Shad-John-
son accord should be repealed. The PWG unanimously agreed that
the Accord can be repealed if regulatory disparities are resolved be-
tween the regulation of futures and securities. The U.S. General
Accounting Office (GAO) released a report that found that single
stock futures are being traded in foreign markets, in the options
markets and in the OTC markets. This report concludes that fu-
tures on securities should be allowed under the appropriate regu-
latory framework. Earlier this year, the House and Senate Agri-
culture Committees requested that the CFTC and the SEC make
recommendations and provide the Subcommittee legislative lan-
guage to reform the Shad-Johnson Accord. The agencies agreed
that they would share jurisdiction on regulating these products,
that dual trading would be banned, that margins would be set
equivalent to the levels on options markets, and that the SEC
would enforce the insider trading laws on these products.

H.R. 4541 requires that to be eligible to be traded, a single stock
futures contract must be (a) cash-settled; (b) traded on a security
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with sufficient liquidity that it would be eligible for options trading
under SEC requirements; (c) subject to margin levels that must be
consistent with options margins for comparable securities; (d) trad-
ed on boards of trade that outlaw dual trading in single stock fu-
tures contracts; and (e) traded on boards of trade that will collect,
maintain and promptly provide to the SEC any information the
SEC needs to carry out its enforcement responsibilities. If the
CFTC determines any of these conditions would not be met, it must
deny a board of trade’s application to trade these products. If the
SEC believes that any of these conditions would not be met, it may
so advise the CFTC and elect to pursue specified legal procedures,
including judicial review, to vindicate its position.

GAO’s report also identified three areas of significant concern—
insider trading, margin and suitability. The issues addressed by
the agencies and GAO report are incorporated into the bill by ap-
plying the appropriate securities law provisions and providing a
level playing field for all markets. Specifically, the bill includes pro-
visions on:

(1) Insider trading

The SEC is given express authority to enforce the insider trading
prohibitions of federal securities laws against those who trade sin-
gle stock futures on the same terms as stock options trading. Noth-
ing will distinguish futures from options in terms of insider trading
enforcement. In addition, the SEC is given authority to enforce five
other provisions of federal securities law designed to promote fair
trading and market integrity so that no trading in single stock fu-
tures could lead to questions about stock market integrity. These
include prohibitions on short swing profits, front-running, trading
in restricted securities and market manipulation. The SEC would
be empowered to take unilateral action against futures market par-
ticipants in each of these areas.

(2) Margin

For margin, the bill specifies that single stock futures margins,
as determined by the FED, must be consistent with options mar-
gins for comparable securities. The bill also authorizes the FED to
create an Intermarket Margin Board (consisting of the FED, CFTC
and SEC) to facilitate the setting of appropriate margin level.

(3) Suitability

For suitability, the bill requires a registered futures association
(the National Futures Association) to promulgate rules barring fu-
tures professionals from recommending unsuitable single stock fu-
tures trades to their customers. This provision would complement
the National Futures Association’s existing “know your customer”
rule.

PURPOSE AND NEED

Since October, 1974, when Congress created the Commodity Fu-
tures Trading Commission (CFTC or the Commission), the CEA
has been amended four times in an effort to accommodate the fu-
tures industry’s rapid development of innovative risk management
products. This innovation took place despite an arcane statutory
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and regulatory structure, which Congress chose to deal with only
piecemeal each time the CFTC needed reauthorization.

The fourth major set of amendments—those enacted in the Fu-
tures Trading Practices Act of 1992—recognized changes in the
world financial services industry (an industry U.S. futures ex-
changes helped develop by giving agricultural risk management
concepts to financial institutions) and sought an accommodation be-
tween the still innovative futures industry and the exploding
growth in financial risk management tools developed and used out-
side traditional futures markets—over-the-counter or off-exchange
markets created by the Nation’s investment and commercial bank-
ing industry, energy firms and subsidiaries of major broker-dealers
and used by small, large and multinational businesses in their ev-
eryday activities.

U.S. financial market makers and dealers and the user commu-
nity were not the only ones who began to recognize the value and
importance of futures and option markets. Countries around the
world not having agricultural futures markets as models for finan-
cial futures began to develop financial derivatives, generally mold-
ing the U.S. model into a more flexible regulatory regime. Foreign
regulation tended to let markets respond to business and economic
developments whereas U.S. markets were still subjected to the
whims of their federal regulators and occasional Congressional ex-
pressions of concern.

While the 1992 amendments provided a few years’ of relief, rapid
development of markets here and abroad began to put competitive
pressures on all markets. This development was aided by the si-
multaneous explosion in information and telecommunications tech-
nologies, creating economic risks not known in the more sedate
days of land lines communications and harbors of protectionism.

In 1996, U.S. futures exchanges began to ask for relief from the
restrictions of the CEA. Legislation was introduced in early 1997
to provide that relief, but Congress took no action during the 105th
Congress. Since then, seminars have been held, papers have been
written and meetings have been assembled in an effort to find con-
sensus about how to bring the CEA into the new century. It was
generally agreed that fostering financial innovation while pre-
serving market integrity and protecting traders and investors could
be accomplished. Creating the perfect regulatory atmosphere to
achieve those goals was not so easily done, however, because those
who thought they were engineering new financial products were ac-
tually adopting forms of risk management that had been used by
agricultural interests for hundreds of years. Forward rice contracts
were conducted in Japan in the early 1700s, and the Osaka Rice
Exchange was legally recognized in 1730. U.S. futures markets
began in the mid-1850s.

Congress and federal regulators have wrestled for years with
OTC markets and regulated futures exchanges trading instruments
with similar or identical economic characteristics. OTC markets,
which may have federal oversight, are operated with less regula-
tion; futures exchanges, on the other hand, are operating under a
federal presence that may be stultifying depending on the whims
of the CFTC.

The current Commission elected some time ago to examine its
regulatory program, and the result of that examination has been
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a comprehensive proposal trimming its activities from the frontline
regulator of earlier years into an oversight agency. The CFTC also
has been active as a member of the PWG, which recommended re-
cently a regulatory structure contemplating legal certainty for
many financial instruments similarly structured to futures or op-
tion contracts. Unfortunately, the PWG was unable to reach con-
sensus on reform of Shad-Johnson, even though the PWG deter-
mined that the problems were resolvable.

In addition, work of the GAO helped the Committee determine
its course in reforming Shad-Johnson. GAO indicated that single
stock futures should be allowed to trade, pointing out that such fu-
tures on foreign stocks are now trading and that stock options have
traded untroubled for years. GAO identified three areas of con-
cern—insider trading, margin and suitability—that would need to
be addressed. The bill addresses each of these concerns.

The PWG and CFTC recommendations, as well as GAO’s sugges-
tions, have been substantially incorporated into the Committee’s
legislation.

For instance, foreign currencies may be marketed and sold to re-
tail customers by banks and others while at the same time the
CFTC is authorized to combat fraudulent foreign currency and
other activities of boiler rooms or bucket shops.

Legal certainty for swaps and other OTC derivatives is secured,
and the trading of derivatives using certain electronic trading fa-
cilities has been clarified.

Likewise, hybrid instruments involving depository or debt instru-
ments with futures or option-like components are rationalized
along trade practices instead of the predominance of the economic
“play” of the commodity component that determines the periodic
pay out rate.

Shad-Johnson has been reformed substantially within the juris-
diction of the Committee while providing the SEC full enforcement
authorities in the event of problems in the futures or underlying
securities markets.

The bill follows the CFTC’s proposed regulatory relief initiative
by providing three tiers of regulation: the designated contract mar-
ket (highest level), the derivatives transaction execution facility
[DTEF] (midlevel) and the exempt board of trade (lowest level),
where derivatives may trade reasonably freely so long as the un-
derlying commodity has a nearly inexhaustible deliverable supply,
a deliverable supply sufficiently large and the cash market suffi-
ciently liquid to make any contract highly insusceptible to manipu-
lation or no cash market at all. Only eligible contract participants
may trade, and Treasury futures products are prohibited from trad-
ing.

Agricultural markets are retained at the highest level of regula-
tion and further safeguards, such as making certain affected per-
sons are provided ample opportunity to comment on any contract
market rule proposal or rule change, are in place. Traditional agri-
cultural markets and metals markets may trade at the DTEF level
following procedures set in place in the bill.

SECTION-BY-SECTION ANALYSIS

Section 1. Short Title and Table of Contents. The Act is entitled
the Commodity Futures Modernization Act of 2000.
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Section 2. Purposes. The section lists eight purposes for the bill
including reauthorizing the CFTC; streamlining the CEA; elimi-
nating unnecessary regulation for the futures exchanges; trans-
forming the regulatory role of the CFTC; providing a legislative
and regulatory framework for the trading of futures on securities;
providing CFTC jurisdiction over the retail foreign exchange mar-
ket and bucket shops; promoting innovation and reducing systemic
risk for OTC derivatives; allowing clearing of OTC derivatives and
enhancing the competitive position of the U.S. financial institutions
and markets.

Section 3. Definitions. Adds definitions to section la of the CEA
for the following terms: “derivatives clearing organization”; “des-
ignated future on a security”; “electronic trading facility”; “eligible
commercial participant”, “eligible contract participant”; “exempt
commodity”; “excluded commodity”; “financial institution”; “hybrid
instrument”; “nonexempt security”; “option”; “organized exchange”;
“registered entity”; “security”’; and “trading facility”.

The Committee notes that the term “exempt commodity” means
a commodity other than an “excluded commodity” or an “agricul-
tural commodity.” For purposes of this definition, the Committee
intends “agricultural commodity” to include all agricultural com-
modities, whether or not such agricultural commodities are specifi-
cally enumerated in the definition of “commodity” in section la(3)
of the CEA.

Section 4. Agreements, Contracts, and Transactions in Foreign
Currency, Government Securities and Certain Other Commodities.
Clarifies section 2 of the CEA (the “Treasury Amendment”) with re-
spect to CFTC jurisdiction over foreign currency transactions by
adding a new subsection (c).

New paragraph (c)(2) excludes foreign currency transactions from
CFTC regulation, other than those conducted on an organized ex-
change, between specified regulated entities and persons who are
not eligible contract participants. These excluded transactions in-
clude transactions executed on an electronic facility in which only
a single firm is entitled to act as a market maker and on which
non-market-maker counterparties may not accept bids and offers of
other non-market-maker counterparties (either directly or through
the market maker running a matched book in which non-market-
maker counterparties’ bids and offers become the bids and offers of
the market maker).

The bill defines “organized exchange” as a trading facility that ei-
ther allows retail customers, permits agency trades, or has a self-
regulatory role. New subparagraph (c)(2)(B) provides the CFTC
with jurisdiction over retail foreign currency transactions that are
not traded on an organized exchange and that are not regulated by
another federal regulator. This would allow the CFTC to take en-
forcement action against illegal bucket shops.

Section 5. Legal Certainty for Excluded Derivatives Transactions
(Over-the-Counter Transactions). Amends section 2 of the CEA to
create a new subsection (d), which states that nothing in the CEA
applies to transactions in an excluded commodity if the transaction
(1) is entered into on a principal to principal basis between parties
trading for their own accounts; (2) is between eligible contract par-
ticipants (large, institutional entities) and (3) is not executed on a
trading facility (unless it is an excluded electronic trading facility).
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The Committee intends for the exclusions for transactions con-
ducted on a trading facility only apply to principal-to-principal
transactions. The exclusion does not apply if an eligible contract
participant acts as a broker or in an equivalent agency capacity for
any other party or trades in its own name for the economic risk
and benefit of any other party. This limitation does not preclude an
eligible contract participant from transacting with a counterparty
and contemporaneously entering into an economically identical
hedging transaction, for the eligible contract participant’s own ac-
count and risk, on a trading facility. The limitation also does not
preclude certain regulated eligible contract participants from acting
in a discretionary investment management or equivalent fiduciary
capacity for another eligible contract participant as contemplated
under the definition of eligible contract participant.

Section 6. Excluded Electronic Trading Facilities. Amends section
2 of the CEA to create a new subsection (e) that allows for the elec-
tronic trading of excluded commodities. Paragraph (e)(2) states that
nothing in the CEA shall prohibit a contract market or derivatives
transaction execution facility from establishing and operating an
excluded electronic trading facility.

Section 7. Hybrid Instruments. Amends section 2 of the CEA to
create a new subsection (f) that provides that nothing in the CEA
applies to a hybrid instrument that is predominantly a security or
depository instrument. New paragraph (f)(2) sets forth conditions
for determining predominance to cover any hybrid instrument in
which (1) the issuer of the instrument receives payment in full of
the purchase price at the time the instrument is delivered; (2) the
purchaser is not required to make additional payments; (3) the
issuer of the instrument is not subject to mark-to-market mar-
gining requirements; and (4) the instrument is not marketed as a
futures contract. New paragraph (3) clarifies that mark-to-mar-
keting requirements do not include the obligation of an issuer of a
secured debt instrument to increase the amount of collateral for the
instrument.

Section 8. Futures on Securities. Amends section 2 of the CEA by
adding a new subsection (g) that reforms the Shad Johnson juris-
dictional accord.

e Paragraph (1) provides that CFTC has no jurisdiction to des-
ignate a board of trade as a contract market for any transaction
whereby any party to the transaction acquires a put, call, or other
option on 1 or more securities (as defined in section 2(a)(1) of the
Securities Act of 1933 or section 3(a)(10) of the Securities Exchange
Act of 1934, on the date of enactment of the Futures Trading Act
of 1982), including any group or index of securities and any inter-
est in or based on the value of securities.

e Paragraph (2) is a savings clause to ensure that excluded OTC
equity derivatives remain outside the CEA and jurisdiction of the
CFTC.

e Paragraph (3) states that it is illegal to provide for the trading
of futures on securities except as provided for in the Act.

» Paragraph (4) provides CFTC with exclusive jurisdiction for fu-
tures on securities and provides criteria for contract market des-
ignation of these products including: cash settlement;
insusceptibility to price manipulation (both of the contract and the
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underlying stock or an option on that stock); margin requirements;
and making information available to the regulators.

e Paragraph (5) requires the CFTC and SEC to consult with re-
gard to the listing of a futures on a security. If the SEC is not sat-
isfied that all requirements regarding a single stock future are
being met by a contract market, the CFTC shall give the SEC an
opportunity for an oral hearing. If the hearing is held and the
SEC’s objections are not resolved, the SEC may seek judicial re-
view.

» Paragraph (6) authorizes the SEC to enforce the securities
laws related to insider trading with respect to futures on securities.

e Paragraph (7) authorizes the FED to establish an Intermarket
Margin Board with the concurrence of the CFTC and SEC. This
would allow the CFTC, FED, and SEC to work jointly to set the
margin on single stock futures at appropriate levels to preserve
market financial integrity or to prevent systemic risk.

» Paragraph (8) provides that this subsection shall not be con-
strued to prohibit any agreement, contract, or transaction excluded
from this Act by paragraph (2); or any hybrid instrument that is
covered by the terms of any exemption granted by CFTC.

e Paragraph (9) directs a registered futures association to adopt
rules requiring a futures commission merchant (FCM), commodity
trading advisor (CTA) or an introducing broker (IB) to determine
if a customer is suitable to purchase single stock futures. FCM’s al-
ready follow a “know your customer” rule, however, this paragraph
will ensure customer protection adheres to suitability standards
currently used when selling securities and options on securities.

» Paragraph (10) authorizes the offer and sale in the United
States of any futures or option contracts on securities (excluding
securities described in subparagraphs (A)(i) (I) or (IT)), traded on a
foreign board of trade without being a designated contract market
under the CEA, if (1) for single stock futures, the United States is
not the primary trading market for the underlying security; or (2)
for stock index futures, less than 25 percent of the index is based
on securities that are primarily traded in the United States; and
settlement of the futures contract does not involve the transfer or
receipt of a security in the United States. The CFTC is required
to promulgate appropriate regulations implementing this section
within 90 days of enactment.

The Committee notes that CFTC is required to adopt procedures
for implementation of paragraph (10) within 90 days of enactment.
Section 27 of this Act provides that Section 8 is to become effective
one year after enactment of this Act. The Committee intends for
the Commission to establish procedures and implement paragraph
(10) within 90 days of enactment.

It has come to the attention of the Committee there may be dis-
crepancies in the tax treatment of stock futures and other stock de-
rivatives. To the extent these discrepancies can be identified, the
Committee encourages the Congressional tax-writing committees to
harmonize the tax treatment of all stock derivatives. The Com-
mittee notes that the relevant Committees of jurisdiction could deal
with these matters during the one-year implementation period of
the Shad-Johnson reform included in the reported bill.

Section 9. Transactions in Exempt Commodities. Amends section
2 of the CEA by adding a new subsection (h) to provide legal cer-
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tainty for exempt commodities. Exempt commodities must be trad-
ed between eligible participants and not traded on a trading facility
(except an electronic trading facility). The amendment further pro-
vides that transactions in an exempt commodity, other than a
metal commodity, can be conducted between eligible contract par-
ticipants and traded on an electronic trading facility. All trans-
actions are also subject to the clearing system provisions of the bill,
state fraud statutes, and the fraud and anti-manipulation provi-
sions of the Act. In addition, CFTC may prescribe rules to ensure
the timely dissemination of electronic trading facility data if CFTC
determines that the electronic facility performs a significant prices
discovery function.

Section 10. Protection of the Public Interest. Rewrites section 3 of
the CEA that lists the responsibilities of the CFTC and purposes
of the CEA in protecting the public interest. These include: pro-
tecting investors from fraud and manipulation; fostering efficiency
and fairness with transparent price dissemination; preventing mar-
ket manipulation and minimizing the risk of systemic failure; and
promoting financial innovation and fair competition.

Section 11. Prohibited Transactions. Rewrites section 4c of the
CEA for clarity.

Section 12. Designation of Boards of Trade as Contract Markets.
Strikes current law sections 5 and 5a and adds a new section 5 to
the CEA providing for the designation of boards of trade as con-
tract markets. Subsection (b) contains criteria that boards of trade
must meet in order to be designated as a contract market. These
include establishing and enforcing rules preventing market manip-
ulation; ensuring fair and equitable trading by authorizing various
futures exchange transactions; specifying how the trade execution
facility operates, including any electronic matching systems; ensur-
ing the financial integrity of transactions; disciplining members or
market participants who violate the rules; allowing for public ac-
cess to the board of trade rules and enabling the board of trade to
obtain information in order to enforce its rules. Existing contract
markets are grandfathered in under new subsection (¢). The 18
core principles that must be met to maintain designation as a con-
tract market are contained in new subsection (d) and provide that
a board of trade must:

* monitor and enforce compliance with the contract market
rules;

 list only contracts that are not susceptible to manipula-
tion;

e monitor trading to prevent manipulation, price distortion
and delivery or settlement disruptions;

 adopt position limits for speculators and hedgers;

e adopt rules to provide for the exercise of emergency au-
thority, including the authority to liquidate or transfer open
positions, suspend trading and make margin calls;

* make available the terms and conditions of the contracts
and the mechanisms for executing transactions;

e publish daily information on prices, bids, offers, volume,
open interest, and opening and closing ranges;

» provide a competitive, open and efficient market and
mechanism for executing transactions;
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» provide for the safe storage of all trade information in a
readily usable manner to assist in fraud prevention;

e provide for the financial integrity of the contracts, the fu-
tures commission merchants and customer funds;

e protect market participants from abusive practices;

e provide for alternative dispute resolutions for market par-
ticipants and intermediaries;

» establish and enforce rules regarding fitness standards for
those involved in market governance;

* establish and enforce rules to minimize conflicts of interest
in a contract market;

e ensure that the governing board reflects the composition of
the market participants (in the case of mutually owned ex-
changes);

e maintain records and make them available at any time for
inspection by the Attorney General; and

« avoid taking any action that restrains trade or imposes
anticompetitive burdens on the markets.

Subsection (e) provides that, with respect to futures contracts in-
volving agricultural or metal commodities enumerated in section
la(3) of the CEA, such contracts may only trade on designated con-
tract markets. However, upon application by any person, the CFTC
may prescribe rules and regulations to allow such agricultural or
metal commodities to trade on a derivatives transaction execution
facility in instances where it would promote responsible economic
or financial innovation and fair competition.

Section 13. Derivatives Transaction Execution Facilities. Amends
the CEA by adding a new section 5a authorizing a new trading des-
ignation called a derivatives transaction execution facility (DTEF).
Under subsection (b), a board of trade may elect to operate as a
DTEF rather than a contract market if they meet the DTEF des-
ignation requirements. A registered DTEF may trade any non-des-
ignated futures contract if the commodity underlying the contract
has a nearly inexhaustible supply, is not susceptible to manipula-
tion, and does not have a cash market in commercial practice. Eli-
gible DTEF traders include authorized contract market partici-
pants and persons trading through registered futures commission
merchants with capital of at least $20,000,000 that are members
of a self-regulatory organization (SRO) and a clearing organization.
Boards of trade that have been designated as contract markets may
operate as DTEFs if they provide a separate location for DTEF
trading or, in the case of an electronic system, identify whether the
trading is on a DTEF or contract market.

Subsection (c) provides criteria for boards of trade that wish to
register as DTEFSs, including: establishing and enforcing trading
rules, by authorizing various futures exchange transactions, that
will deter abuses and provide market participants impartial access
to the markets and capture information that may be used in rule
enforcement; and defining trading procedures to be used and pro-
vide for the financial integrity of DTEF transactions.

To maintain registration as a DTEF, a board of trade must com-
ply with 9 core principles listed in subsection (d):

* maintain and enforce rules;

e ensure orderly trading and provide trading information to
the CFTC;
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e publicly disclose information regarding contract terms,
trading practices, and financial integrity protections;

e provide information on prices, bids and offers to market
participants as well as daily information in volume and open
interest for the actively traded contracts;

» establish and enforce rules regarding fitness standards for
those involved in DTEF governance;

* establish and enforce rules to minimize conflicts of interest
in a derivatives transaction execution facility;

* maintain records and make them available at any time for
inspection by the Attorney General; and

e avoid taking any action that restrains trade or imposes
anticompetitive burdens on the markets.

Subsection (e) allows a broker-dealer, bank, or Farm Credit Insti-
tution in good standing to act as an intermediary on behalf of its
customers and to receive customer funds serving as margin or secu-
rity for the customer’s transactions. If such entity holds the DTEF
customer funds or accounts for more than 1 business day, such en-
tity must be a registered FCM and a member of a registered fu-
tures association. The CFTC and SEC are to coordinate in adopting
rules to implement this subsection.

Under subsection (f), the CFTC may adopt regulations to allow
FCMs to give their customers the right to not segregate customer
funds for purposes of trading on the DTEF.

Subsection (g) clarifies that a DTEF may trade derivatives that
otherwise would be excluded, exempted or not subject to the CEA
and the CFTC has exclusive jurisdiction only when these instru-
ments are traded on a DTEF.

Section 14. Derivatives Clearing Organizations. Amends the CEA
to create a new section 5b regarding derivatives clearing organiza-
tions.

Subsection (a) makes it unlawful for a derivatives clearing orga-
nization to operate unless it is registered with the CFTC.

For futures or options on non-security commodities, subsection
(b) provides an exclusion to the requirements in subsection (a) if a
clearing organization is registered with the another federal regu-
latory agency (SEC or a federal banking regulator) or is subject to
a foreign regulatory authority recognized by U.S. federal regu-
lators.

Subsection (¢) provides that organizations excluded under sub-
section (b) may voluntarily register with CFTC as a clearing orga-
nization.

Subsection (d) sets forth the process for applying with CFTC to
be a clearing organization under this section, and provides 14 core
principles that must be met and maintained in order to maintain
registration as a clearing organization.

Subsection (e) grandfathers in existing derivatives clearing orga-
nizations that have been designated by CFTC as contract markets
prior to date of enactment.

Subsection (f) authorizes CFTC to seek the appointment of a
trustee by an appropriate U.S. district court if the registration of
a derivatives clearing organization is suspended or revoked by
CFTC under section 5e.
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Subsection (g) requires CFTC to facilitate and coordinate with
other federal regulators with respect to clearing organizations reg-
istered under this Act and other regulated clearing facilities.

Section 15. Common Provisions Applicable to Registered Entities.
Amends the CEA to create a new section 5c¢ that contains provi-
sions affecting all registered entities (contract markets, DTEFs,
and derivatives clearing organizations).

Subsection (a) allows the CFTC to issue or approve interpreta-
tions to describe what would constitute an acceptable business
practice under the core principals for registered entities.

Subsection (b) allows a registered entity to delegate its self regu-
latory functions to a registered futures association, while specifying
that responsibility for carrying out these functions remain with the
registered entity.

Subsection (c) enables the registered entity to trade new products
or adopt or amend rules by providing the CFTC (or, in the case of
a government security product, the Secretary of the Treasury) a
written certification that the new contract or new rule or amend-
ment complies with the CEA. This subsection would allow a reg-
istered entity to request that the CFTC grant prior approval of a
new contract, new rule or rule amendment. For enumerated com-
modity products, a contract market (futures exchange) shall submit
to the CFTC for prior approval each rule amendment that materi-
ally changes the terms and conditions of a contract that has al-
ready been listed and has substantial open interest.

Subsection (d) grants the CFTC the authority to informally re-
solve potential violations of the core principals for registered enti-
ties.

Subsection (e) reserves all of CFTC’s emergency powers.

Section 16. Exempt Boards of Trade. Amends the CEA to create
a new section 5d regarding exempt boards of trade. Under sub-
sections (a) and (b), futures contracts traded on an exempt board
of trade would be exempt from the CEA (except section 2(g) regard-
ing equity futures) if:

(1) the commodity underlying the futures contract has an in-
exhaustible deliverable supply, is not subject to manipulation,
or has no cash market;

(2) participants are eligible contract participants (large insti-
tutional investors); and

(3) the contracts do not involve securities (including security
indices).

Subsection (¢) subjects futures contracts traded on an exempt
board of trade to the anti-fraud and anti-manipulation provisions
of the CEA.

Under subsection (d), if the CFTC finds that an exempt board of
trade is a significant source of price discovery for the underlying
commodity, the board of trade shall disseminate publicly on a daily
basis trading volume, opening and closing price ranges, open inter-
est, and other trading data as appropriate to the market.

Section 17. Suspension or Revocation of Designation as Contract
Market. Amends redesignated section 5e of the CEA to authorize
the CFTC to suspend the registration of a registered entity for 180
days for any violation of the CEA.
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Section 18. Authorization of Appropriations. Amends section
12(d) of the CEA by striking 2000 and reauthorizing appropriations
through fiscal year 2005.

Section 19. Preemption. Rewrites paragraph 12(e)(2) of the CEA
for clarity and to conform with changes made in the bill. Restates
the current provisions that the CEA supercedes and preempts
other laws in the case of transactions conducted on a registered en-
tity or subject to regulation by the CFTC (even if outside the
United States), and adds that in the case of excluded electronic
trading facilities and any agreements, contracts or transactions
that are excluded commodities or covered by a 4(c) exemption, the
CEA supercedes and preempts state gaming and bucket shop laws
(except for the antifraud provisions of those laws that are generally
applicable).

Section 20. Predispute Resolution Agreements for Institutional
Customers. Amends subsection 14(g) of the CEA to clarify that fu-
tures commission merchants, as a condition of doing business, may
require customers, that are eligible contract participants, to waive
their right to file a reparations claim with the CFTC.

Section 21. Consideration of Costs and Benefits and Antitrust
Laws. Amends section 15 of the CEA to add a new subsection (a)
requiring the CFTC, before promulgating regulations and issuing
orders, to consider the costs and benefits of its action. This does not
apply to orders associated with an ad judicatory or investigative
process, or to emergency actions or findings of fact regarding com-
pliance with CFTC rules.

Section  22. Contract  Enforcement  Between  Eligible
Counterparties. Amends subsection 22(a) of the CEA to provide a
safe harbor so that excluded transactions will not be voidable based
solely on the failure of the transaction to comply with the terms or
i:onditions of an exclusion or exemption from the Act or CFTC regu-

ations.

The Committee acknowledges that categories of over-the-counter
transactions, such as certain commodity swaps that may be traded
under the current swaps exemption, have not been excluded or ex-
empted under the terms of this Act. The Committee intends that
any failure to provide a statutory exclusion or exemption for these
categories of swaps transactions does not reflect, and should not be
construed to reflect, a determination by Congress that these cat-
egories of swaps transactions are subject to the Commodity Ex-
change Act.

Section 23. Special procedures to encourage and facilitate bona
fide hedging by agricultural producers. This section authorizes the
CFTC to consider several factors to improve domestic agricultural
producers’ ability to use contract markets for hedging price risk.
Specifically, this section authorizes CFTC, in issuing rules or or-
ders, to consider: procedures to facilitate the orderly delivery of ag-
ricultural commodities, including temporary storage costs; the ease
with which domestic agricultural producers may participate in con-
tract markets, including cost and margin requirements; and flexi-
bility in the minimum quantities of contract size. This section also
requires the CFTC to report to the House and Senate Agriculture
Committees regarding steps taken to implement this section.

Section 24. Rule of Construction. Provides that nothing in this
Act supersedes, affects, or otherwise limits or expands the scope
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and applicability of laws governing the Securities and Exchange
Commission unless expressly provided.

Section 25. Technical and Conforming Amendments. Makes tech-
nical and conforming amendment throughout the CEA to reflect
changes made by the bill.

Section. 26. Report to Congress. Requires the CFTC to study the
CEA and its rules, regulations and orders governing the conduct of
CFTC’s registrants and report to Congress within one year.

Section. 27. Effective Date. The Act takes effect on the date of en-
actment, except section 8 (dealing with equity futures), which takes
effect one year after enactment.

Section 28. International Activities of the Commodity Futures
Trading Commission. This section contains Congressional findings
about the changing and global nature of derivatives markets, the
increase in the use of data processing and communications tech-
nologies that enable users of risk management services to analyze
and compare services on a worldwide basis, and the need for finan-
cial regulatory policy to be flexible and to avoid compromising U.S.
competitiveness.

This section also contains a Sense of Congress regarding the im-
portance of the CFTC, as part of its international activities, to con-
tinue to coordinate with foreign regulatory authorities, participate
in international regulatory organizations and forums, and provide
technical assistance to foreign government authorities in order to
encourage and facilitate cross-border transactions, reduce unneces-
sary obstacles, and enhance international cooperation and informa-
tion sharing.

COMMITTEE CONSIDERATION
I—HEARINGS

The Subcommittee on Risk Management, Research, and Specialty
Crops hosted public hearings for the purposes of receiving input re-
garding the Commodity Exchange Act. The Subcommittee com-
menced forums on May 18, 19, 20, June 8, 1999, in Washington,
D.C. regarding reauthorization of the Commodity Futures Trading
Commission (Serial No. 106-18); on August 5, 1999, in Wash-
ington, D.C. to review the Commodity Futures Trading Commis-
sions’ authority to provide U.S. futures exchanges with regulatory
relief (Serial No. 106-32); on February 15, 2000, in Washington,
D.C. regarding the President’s Working Group on Financial Mar-
kets report on Over-the-Counter Derivative Markets and the Com-
modity Exchange Act (Serial No. 106-43); and on June 14, 2000,
in Washington, D.C. to review H.R. 4541, the Commodity Futures
Modernization Act of 2000.

II—SUBCOMMITTEE

Chairman Ewing called the Subcommittee on Risk Management,
Research, and Specialty Crops business meeting to order on Thurs-
day, June 22, 2000, for the purpose of considering H.R. 4541, the
Commodity Futures Modernization Act of 2000, a bill by Mr. Ewing
to reauthorize and amend the Commodity Exchange Act to promote
legal certainty, enhance competition, and reduce systemic risk in
markets for futures and over-the counter derivatives, and for other
purposes.
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Chairman Ewing made brief opening comments, and he thanked
all the parties who had worked so hard to present a substitute bill
to the Subcommittee. Chairman Ewing encouraged all interested
parties to continue to work together and to improve certain provi-
sions in the bill before Full Committee markup, especially the pro-
visions regarding Shad-Johnson reform.

Chairman Ewing offered an Amendment in the Nature of a Sub-
stitute to H.R. 4541, the Commodity Futures Modernization Act of
2000, and without objection, the Ewing Amendment in the Nature
of a Substitute was considered as original text and open for amend-
ment at any point.

Counsel was recognized for a brief explanation of the Amend-
ment in the Nature of a Substitute to H.R. 4541.

All Members were given permission to submit additional state-
anents for the hearing record, which would be kept open for ten

ays.

Mr. Smith was recognized to offer an amendment for him and
Mr. Pomeroy. Mr. Smith explained the amendment that would in-
struct the Commodity Futures Trading Commission to explore
ways to facilitate the use of contract markets by domestic agricul-
tural producers who wish to hedge their risks.

Mr. Pomeroy was recognized and indicated his support for mak-
ing commodity futures a tool more accessible to an average farmer.

Discussion occurred on the amendment, and Chairman Ewing
announced his support for the amendment. By voice vote, the
Smith-Pomeroy amendment was adopted.

Mr. Dooley was recognized to offer and explain the amendment,
whichwould mandate regulation of clearing houses for over-the-
counter derivatives by the appropriate functional regulator. Mr.
Dooley indicated that he would withdraw the amendment because
of the jurisdiction of other committees, but that he thought it was
most important that the Committee on Agriculture make state-
ments on the record in support of this concept. Mr. Dooley noted
that the amendment was consistent with the recommendations of
the President’s Working Group and was consistent with the com-
panion legislation of the Senate side, S. 2697. Mr. Dooley encour-
aged Chairman Ewing to ensure that this amendment would even-
tually be incorporated into the text of this legislation before it goes
to the House Floor for consideration.

Chairman Ewing stated that he had made a commitment to Mr.
Dooley to do his best to get the Dooley amendment incorporated
into H.R. 4541.

Discussion occurred on the amendment. Mr. Ose expressed his
concern about the clearinghouses being aligned with the proper
regulatory jurisdiction to reduce systemic risk.

Without objection, the Dooley amendment was withdrawn.

Mr. Moran was recognized to discuss several issues that he felt
deserved consideration as the bill proceeded to be marked up and
brought to the House Floor. Mr. Moran’s first concern was the de-
livery of agricultural commodities and possible flaws in the futures
trading system. Mr. Moran’s second concern was the effect of re-
pealing Shad-Johnson, and Mr. Moran suggested a report, one year
after the date of Shad-Johnson repeal, to examine the effects of this
action. Mr. Moran’s third issue was the promotion of sales of de-
rivatives in all markets. Mr. Moran noted that this issue could
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cause jurisdiction concerns, but that he looked forward to working
on this issue with the Chairman as the legislation advanced toward
the Floor.

Mr. Moran also expressed concern over the way the bill deals
with energy products. He urged the Subcommittee to be very cau-
tious about the regulatory structure in the energy derivatives mar-
ket and the possibility of over-regulation.

Mr. Walden expressed regret that the CFTC and SEC as re-
quested had not provided him and the Subcommittee with a spe-
cific outline of the technical differences regarding how some of the
regulation should take place. Other Members expressed their con-
cern that the agencies had not resolved these differences.

Full Committee Chairman Combest commended Subcommittee
Chairman Ewing for the effort and time that he had put in on this
difficult subject. The Chairman encouraged all Members to have
discussions on their concerns and to try to resolve their differences
before Full Committee markup, which would be held on Tuesday,
June 27, 2000. The Chairman announced that the bill would be
marked up on Tuesday, June 27, and that the bill would be re-
ported by the end of the week so that the sequential referral to the
Committee on Banking and Financial Services and the Committee
on Commerce could begin. The Chairman noted that authorizing
legislation for the Commodity Futures Trading Commission expires
on September 30, and he hoped to have the legislation reauthorized
by that date.

By voice vote, and in the presence of a quorum, the Amendment
in the Nature of a Substitute, as amended, was adopted.

Mr. Dooley moved that H.R. 4541, as amended, be adopted and
reported favorably to the Full Committee. By voice vote, and in the
presence of a quorum, H.R. 4541, as amended, passed.

III—FULL COMMITTEE

Chairman Combest called the meeting to order for the purpose
of considering H.R. 4541, the Commodity Futures Modernization
Act of 2000, a bill by Mr. Ewing to reauthorize and amend the
Commodity Exchange Act to promote legal certainty, enhance com-
petition, and reduce systemic risk in markets for futures and over-
the counter derivatives, and for other purposes.

Chairman Combest made brief opening comments and thanked
all the Members for their cooperation in moving this complex piece
of legislation. The Chairman gave special thanks to Mr. Ewing,
Chairman of the Subcommittee on Risk Management, Research,
and Specialty Crops. Chairman Combest noted that there were still
unresolved issues that he would continue to pursue as the legisla-
tive process continued.

Ranking Minority Member Stenholm gave an opening statement
and indicated his support for the bill and its expeditious enact-
ment. Mr. Stenholm thanked the Commodity Futures Trading
Commission for their help on the bill. Mr. Stenholm noted that the
CFTC had reservations with provisions of the bill related to cor-
recting violations of core principles, and that he shared that con-
cern. Mr. Stenholm urged the CFTC to continue to advise the Com-
mittee on ways to address this concern and others so that the
issues could be addressed when H.R. 4541 was taken up on the
Floor for consideration.
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Mr. Ewing, Chairman of the Subcommittee on Risk Management,
Research, and Specialty Crops, thanked the Members for the praise
that he had received. Mr. Ewing said that thanks should go to the
staff and to the bipartisan way in which everyone had worked on
the issue. Mr. Ewing also thanked the members of the President’s
Working Group for their assistance in developing the bill. Mr.
Ewing requested that all parties continue to work together as the
bill goes through the legislative process.

Mr. Boehner made brief comments and said that it was impera-
tive that the bill be enacted into law this Congress. He indicated
his support and commitment for getting this done.

Mr. Smith associated himself with the remarks of Mr. Stenholm,
and Mr. Smith said that it was important that the Committee on
Agriculture monitor the effect of this bill on American agriculture.

Mr. Combest placed before the Committee the Subcommittee
Amendment in the Nature of a Substitute with technical modifica-
tions, and without objection, the Substitute Amendment was con-
sidered as original text and open for amendment at any point.

Chairman Combest offered an en bloc amendment and requested
that Counsel explain the amendment. The Combest en bloc amend-
ment would clarify the trading of off exchange exempt commodities
such as energy and metals, would allow agricultural markets to be
traded on a market that is less regulated, would establish a frame-
work for the clearing of futures and other derivative instruments,
and would allow U.S. citizens to purchase foreign stock futures sold
by U.S. futures commission merchants. By voice vote, the Combest
en bloc amendment was adopted.

Mr. Stenholm offered an amendment concerning international ac-
tivities of the CFTC. The amendment states Congressional findings
relating to the need for international regulatory cooperation. The
amendment expresses the Sense of Congress that the CFTC should
continue to coordinate with foreign regulatory authorities, to par-
ticipate in international regulatory organizations and forums, and
to provide technical assistance to foreign government authorities in
order to encourage removal or lessening of unnecessary regulatory
impediments to cross-border transactions, the development of inter-
national standards for best practices, the enhancement of inter-
national regulatory cooperation, and improvements in the quality
and timeliness of international information sharing. By voice vote,
the amendment was adopted.

By voice vote, and in the presence of a quorum, the Amendment
in the Nature of a Substitute, as amended, was adopted.

Mr. Stenholm moved that H.R. 4541, as amended, be adopted
and reported favorably to the House. By voice vote, and in the pres-
ence of a quorum, H.R. 4541, as amended, passed.

Mr. Stenholm moved that the Committee authorize the Chair-
man to offer such motions as may be necessary in the House to go
to conference with the Senate on the bill H.R. 4541 or a similar
Senate bill. By voice vote, the motion was adopted.

Chairman Combest indicated that there was adequate time to
give Members two working days to file minority, supplemental, or
additional views. Without objection, staff was given permission to
make appropriate technical, clarifying, or conforming changes to
the legislation.
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REPORTING THE BILL—ROLLCALL VOTES

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, H.R. 4541 was reported by voice vote
with a majority quorum present. There was no request for a re-
corded vote.

BUDGET AcT COMPLIANCE (SECTIONS 308, 402, AND 423)

The provisions of clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives and section 308(a)(1) of the Congressional
Budget Act of 1974 (relating to estimates of new budget authority,
new spending authority, new credit authority, or increased or de-
creased revenues or tax expenditures) are not considered applica-
ble. The estimate and comparison required to be prepared by the
Director of the Congressional Budget Office under clause 3(c)(3) of
rule XIII of the Rules of the House of Representatives and sections
402 and 423 of the Congressional Budget Act of 1974 submitted to
the Committee prior to the filing of this report are as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 29, 2000.
Hon. LARRY COMBEST,
Chairman, Committee on Agriculture,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 4541, the Commodity Fu-
tures Modernization Act of 2000.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Kenneth Johnson (for
federal costs), and Susan Sieg Tompkins (for the state and local im-
pact).

Sincerely,
BARRY B. ANDERSON
(For Dan L. Crippen, Director).

Enclosure.

H.R. 4541—Commodity Futures Modernization Act of 2000

Summary: H.R. 4541 would reauthorize funding for the activities
of Commodity Futures Trading Commission (CFTC) during the
2001-2005 period. The bill also would allow trading of individual
stock futures under certain conditions, with oversight being shared
by the CFTC and the Securities and Exchange Commission (SEC).
In addition, H.R. 4541 would clarify that certain over-the-counter
derivative transactions are outside of the jurisdiction of the CFTC.
The bill also would authorize the CFTC to designate boards of
trade as contract markets or execution facilities for derivatives
transactions.

Assuming appropriation of the necessary amounts, CBO esti-
mates that implementing this legislation would cost $353 million
over the 2001-2005 period. Although most of this cost would be in-
curred by the CFTC, CBO estimates that the SEC would spend $1
million a year to regulate futures on individual securities. The bill
would not affect direct spending or receipts; therefore, pay-as-you-
go procedures would not apply.
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H.R. 4541 contains an intergovernmental mandate as defined in
the Unfunded Mandates Reform Act (UMRA), but CBO estimates
that the costs, if any, would not exceed the threshold established
in that act ($55 million in 2000, adjusted annually for inflation).
The bill does not contain any new private-sector mandates as de-
fined in UMRA.

Estimated cost to the Federal Government: The estimated budg-
etary impact of H.R. 4541 on CFTC spending is shown in the fol-
lowing table. The costs of this legislation fall within budget func-
tion 370 (commerce and housing credit).

By fiscal year, in millions of dollars—

2000 2001 2002 2003 2004 2005

CFTC Spending Under Current Law:
Budget Authority ! 63 0 0 0 0 0
Estimated Outlays 57 6 0 0 0 0
Proposed Changes:
Estimated Authorization Level ... 0 67 69 72 74 77
Estimated Outlays 0 60 68 71 73 76
CFTC Spending Under H.R. 4541:
Estimated Authorization Level ! ...........cccooorierernnreinincinns 63 67 69 72 74 77
Estimated Outlays 57 66 68 71 73 76

1The 2000 level is the amount appropriated for that year.

In addition to affecting CFTC spending, implementing H.R. 4541
also would cost the SEC $1 million each year over the 2001-2005
period.

Basis of estimate: For this estimate, CBO assumes that the bill
will be enacted by the end of fiscal year 2000 and that the nec-
essary amounts will be appropriated by the start of each fiscal
year. Outlay estimates are based on historical spending rates for
the CFTC.

H.R. 4541 would reauthorize funding for activities of the CFTC
over the 2001-2005 period. Based on the agency’s current budget
and adjusting for anticipated inflation, this reauthorization would
cost $59 million in 2001 and a total of $343 million over the five-
year period.

The bill also would make several changes to the Commodity Ex-
change Act that would increase administrative costs of the CFTC
and the SEC. Based on information from the two agencies, CBO es-
timates that these new administrative responsibilities would cost
$2 million in 2001, and $10 million over the 2001-2005 period.
H.R. 4541 requires that the CFTC and the SEC jointly regulate in-
dividual stock futures. The CFTC also would be authorized to des-
ignate boards of trade as contract markets or execution facilities for
derivatives transactions. CBO estimates that these added regu-
latory responsibilities would require the CFTC and the SEC to hire
new staff.

Pay-as-you-go considerations: None.

Estimated impact on state, local, and tribal governments: H.R.
4541 would preempt state laws affecting certain commodities trans-
actions that are conducted in markets regulated by the Commod-
ities Futures Trading Commission. Such a preemption would be a
mandate as defined by UMRA. CBO estimates that the costs of this
mandate if any, would not exceed the threshold in that act ($55
million in 2000, adjusted annually for inflation). The bill would im-
pose no other costs on state, local, or tribal governments.
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Estimated impact on the private sector: The bill sets forth cer-
tain principles and requirements that would govern contract mar-
kets, execution facilities for derivative transactions, and derivative
clearing organizations. Government and industry sources stated
that these provisions appear to be a subset of current regulation.
Thus, CBO expects that the bill would impose no new private-sec-
tor mandates.

Estimate prepared by: Federal Costs: Kenneth Johnson, Impact
on State, Local, and Tribal Governments: Susan Sieg Tompkins;
Impact on the Private Sector: Judith Ruud.

Estimate approved by: Peter H. Fontaine, Deputy Assistant Di-
rector for Budget Analysis.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House
of Representatives, the Committee finds the Constitutional author-
ity for this legislation in Article I, clause 8, section 18, that grants
Congress the power to make all laws necessary and proper for car-
rying out the powers vested by Congress in the Constitution of the
United States or in any department or officer thereof.

OVERSIGHT STATEMENT

No summary of oversight findings and recommendations made by
the Committee on Government Reform, as provided for in clause
3(c)(4) of rule XIII of the Rules of the House of Representatives,
was available to the Committee with reference to the subject mat-
ter specifically addressed by H.R. 4541.

COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the Committee on Agriculture’s oversight find-
ings and recommendations are reflected in the body of this report.

ADVISORY COMMITTEE STATEMENT

No advisory committee within the meaning of section 5(b) of the
Federal Advisory Committee Act was created by this legislation.

APPLICABILITY TO THE LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act (Public Law 104-1).

FEDERAL MANDATES STATEMENT

The Committee adopted as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act
(Public Law 104—4).

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
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as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

COMMODITY EXCHANGE ACT

* * * * * * &

SEC. 1a. DEFINITIONS.
As used in this Act:

* * & * * * *

(3) CommopITY.—The term “commodity” means wheat, cot-
ton, rice, corn, oats, barley, rye, flaxseed, grain sorghums, mill
feeds, butter, eggs, Solanum tuberosum (Irish potatoes), wool,
wool tops, fats and oils (including lard, tallow, cottonseed oil,
peanut oil, soybean oil, and all other fats and oils), cottonseed
meal, cottonseed, peanuts, soybeans, soybean meal, livestock,
livestock products, and frozen concentrated orange juice, alu-
minum, copper, gold, palladium, platinum, silver, and all other
goods and articles, except onions as provided in Public Law 85—
839 (7 U.S.C. 13-1), and all services, rights, and interests in
which contracts for future delivery are presently or in the fu-
ture dealt in.

(4) COMMODITY POOL OPERATOR.—The term “commodity pool
operator” means any person engaged in a business that is of
the nature of an investment trust, syndicate, or similar form
of enterprise, and who, in connection therewith, solicits, ac-
cepts, or receives from others, funds, securities, or property, ei-
ther directly or through capital contributions, the sale of stock
or other forms of securities, or otherwise, for the purpose of
trading in any commodity for future delivery on or subject to
the rules of any contract market or derivatives transaction exe-
cution facility, except that the term does not include such per-
sons not within the intent of the definition of the term as the
Commission may specify by rule, regulation, or order.

(5) COMMODITY TRADING ADVISOR.—

(A) IN GENERAL.—Except as otherwise provided in this
paragraph, the term “commodity trading advisor” means
any person who—

(i) for compensation or profit, engages in the busi-
ness of advising others, either directly or through pub-
lications, writings, or electronic media, as to the value
of or the advisability of trading in—

(I) any contract of sale of a commodity for future
delivery made or to be made on or subject to the
rules of a contract market or derivatives trans-
action execution facility;

* * *k & * * *k

(B) EXCLUSIONS.—Subject to subparagraph (C), the term

“commodity trading advisor” does not include—

* * *k & * * *k
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(vi) any contract market or derivatives transaction
execution facility; and
* * * * % * *

(8) DERIVATIVES CLEARING ORGANIZATION.—

(A) IN GENERAL.—The term “derivatives clearing organi-
zation” means a clearinghouse, clearing association, clear-
ing corporation, or similar entity, facility, system, or orga-
nization that, with respect to a derivative agreement, con-
tract, or transaction—

(i) enables each party to the derivative agreement,
contract, or transaction to substitute, through novation
or otherwise, the credit of the derivatives clearing orga-
nization for the credit of the parties;

(it) arranges or provides, on a multilateral basis, for
the settlement or netting of obligations resulting from
such agreements, contracts, or transactions executed by
parties in the derivatives clearing organization; or

(iii) otherwise provides clearing services or arrange-
ments that mutualize or transfer among parties in the
derivatives clearing organization the credit risk arising
from such agreements, contracts, or transactions exe-
cuted by the parties.

(B) ExCLUSIONS.—The term “derivatives clearing organi-
zation” does not include an entity, facility, system, or orga-
nization solely because it arranges or provides for—

(i) settlement, netting, or novation of obligations re-
sulting from agreements, contracts, or transactions, on
a bilateral basis and without a centralized
counterparty,

(i) settlement or netting of cash payments through
an interbank payment system; or

(iii) settlement, netting, or novation of obligations re-
sulting from a sale of a commodity in a transaction in
the spot market for the commodity.

(9) ELECTRONIC TRADING FACILITY.—The term “electronic
trading facility” means a trading facility that—

(A) operates by means of an electronic network; and

(B) maintains a real-time audit trail of bids, offers, and
the matching of orders or the execution of transactions.

(10) ELIGIBLE COMMERCIAL PARTICIPANT.—The term “eligible
commercial participant” means a party or entity described in
paragraph (11)(A)@), (i), (v), or (vii) or paragraph (11)(C), who,
in connection with its business—

(A) has a demonstrable capacity or ability, directly or
through separate contractual arrangements, to make or
take delivery of the underlying physical commodity;

(B) incurs risks, in addition to price risk, related to the
commodity; or

(C) is a dealer that regularly provides hedging, risk man-
agement, or market-making services to the foregoing enti-
ties.

(11) ELIGIBLE CONTRACT PARTICIPANT.—The term “eligible
contract participant” means—

(A) acting for its own account—

(i) a financial institution;
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(ii) an insurance company regulated by a State (in-
cluding a subsidiary or affiliate of such an insurance
company);

(iii) an investment company subject to regulation
under the Investment Company Act of 1940 (15 U.S.C.
80a—1 et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation
(regardless of whether each investor in the investment
company or the foreign person is itself an eligible con-
tract participant);

(iv) a commodity pool that—

(D) has total assets exceeding $5,000,000; and

(I) is formed and operated by a person subject
to regulation under this Act or a foreign person
performing a similar role or function subject as
such to foreign regulation (regardless of whether
each investor in the commodity pool or the foreign
person is itself an eligible contract participant);

(v) a corporation, partnership, proprietorship, orga-
nization, trust, or other entity—

(D) that has total assets exceeding $10,000,000;

(I1) the obligations of which under an agreement,
contract, or transaction are guaranteed or other-
wise supported by a letter of credit or keepwell,
support, or other agreement by an entity described
in subclause (I), in clause (i), (it), (iit), (iv), or (vii),
or in subparagraph (C); or

(IID that—

(aa) has a net worth exceeding $1,000,000;
and

(bb) enters into an agreement, contract, or
transaction in connection with the conduct of
the entity’s business or to manage the risk as-
sociated with an asset or liability owned or in-
curred or reasonably likely to be owned or in-
curred by the entity in the conduct of the enti-
ty’s business;

(vi) an employee benefit plan subject to the Employee
Retirement Income Security Act of 1974 (29 U.S.C.
1001 et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation—

(D) that has total assets exceeding $5,000,000; or
, (I) the investment decisions of which are made
y_

(aa) an investment advisor or commodity
trading advisor subject to regulation under the
Investment Advisers Act of 1940 (15 U.S.C.
80b—1 et seq.) or this Act;

(bb) a foreign person performing a similar
role or function subject as such to foreign reg-
ulation;

(cc) a financial institution; or

(dd) an insurance company regulated by a
State (including a subsidiary or affiliate of
such an insurance company);
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(vi)(I) a governmental entity (including the United
States, a State, or a foreign government) or political
subdivision of a governmental entity;

(ID) a multinational or supranational government en-
tity; or

(I1I) an instrumentality, agency, or department of an
entity described in subclause (I) or (II);

(viit) a broker or dealer subject to regulation under
the Securities Exchange Act of 1934 (15 U.S.C. 78a et
seq.) or a foreign person performing a similar role or
function subject as such to foreign regulation, except
that, if the broker or dealer or foreign person is a nat-
ural person or proprietorship, the broker or dealer or
foreign person shall not be considered to be an eligible
contract participant unless the broker or dealer or for-
?ig)n person also meets the requirements of clause (v) or
xL);

(ix) a futures commission merchant subject to regula-
tion under this Act or a foreign person performing a
similar role or function subject as such to foreign regu-
lation, except that, if the futures commission merchant
or foreign person is a natural person or proprietorship,
the futures commission merchant or foreign person
shall not be considered to be an eligible contract partic-
ipant unless the futures commission merchant or for-
eign person also meets the requirements of clause (v) or
(xt);

(x) a floor broker or floor trader subject to regulation
under this Act in connection with any transaction that
takes place on or through the facilities of a registered
entity or an exempt board of trade, or any affiliate
thereof, on which such person regularly trades; or

(xi) a natural person with total assets exceeding
$10,000,000;

(B)(i) a person described in any of clauses (i) through (x)
of subparagraph (A) or in subparagraph (C), acting as
broker or performing an equivalent agency function on be-
half of another person described in subparagraph (A) or
(C);

(i) an investment adviser subject to regulation under the
Investment Advisors Act of 1940, a commodity trading ad-
visor subject to regulation under this Act, a foreign person
performing a similar role or function subject as such to for-
eign regulation, or a person described in any of clauses (i)
through (x) of subparagraph (A) or in subparagraph (C), in
any such case acting as investment manager or fiduciary
(but excluding a person acting as broker or performing an
equivalent agency function) for another person described in
subparagraph (A) or (C) and who is authorized by such
person to commit such person to the transaction; or

(itt) a commodity trading advisor subject to regulation
under this Act, having assets under management of not less
than $25,000,000 and acting as investment manager or fi-
duciary for another person and authorized by such person
to commit such person to the transaction; or
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(C) any other person that the Commission determines to
be eligible in light of the financial or other qualifications
of the person.

(12) EXCLUDED cOMMODITY.—The term “excluded commodity”
means—

(A) an interest rate, exchange rate, currency, security, se-
curity index, credit risk or measure, debt or equity instru-
ment, or index or measure of inflation;

(B) any other rate, differential, index, or measure of eco-
nomic or commercial risk, return, or value that—

(i) is not within the control of any party to the rel-
evant contract, agreement, or transaction; or

(ii) is not based in substantial part on the value of
a limited number of commodities not described in sub-
paragraph (A) that have a finite supply; or

(C) an occurrence, extent of an occurrence, or contingency
beyond the control of the parties to the relevant contract,
agreement, or transaction.

(13) EXEMPT CcOMMODITY.—The term “exempt commodity”
means a commodity that is not an excluded commodity or an
agricultural commodity.

(14) FINANCIAL INSTITUTION.—The term “financial institu-
tion” means—

(A) a corporation operating under the fifth undesignated
paragraph of section 25 of the Federal Reserve Act (12
U.S.C. 603), commonly known as “an agreement corpora-
tion”;

(B) a corporation organized under section 25A of the Fed-
eral Reserve Act (12 U.S.C. 611 et seq.), commonly known
as an “Edge Act corporation”;

(C) an institution that is regulated by the Farm Credit
Administration;

(D) a Federal credit union or State credit union (as de-
fined in section 101 of the Federal Credit Union Act (12
U.S.C. 1752));

(E) a depository institution (as defined in section 3 of the
Federal Deposit Insurance Act (12 U.S.C. 1813));

(F) a foreign bank or a branch or agency of a foreign
bank (each as defined in section 1(b) of the International
Banking Act of 1978 (12 U.S.C. 3101(b)));

(G) a trust company; or

(H) a similarly regulated subsidiary or affiliate of an en-
tity described in any of subparagraphs (A) through (F).

[(8)] (15) FLOOR BROKER.—The term “floor broker” means
any person who, in or surrounding any pit, ring, post, or other
place provided by a contract market or derivatives transaction
execution facility for the meeting of persons similarly engaged,
shall purchase or sell for any other person any commodity for
future delivery on or subject to the rules of any contract mar-
ket or derivatives transaction execution facility.

[(9)]1 (16) FLOOR TRADER.—The term “floor trader” means
any person who, in or surrounding any pit, ring, post, or other
place provided by a contract market or derivatives transaction
execution facility for the meeting of persons similarly engaged,
purchases, or sells solely for such person’s own account, any
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commodity for future delivery on or subject to the rules of any
contract market or derivatives transaction execution facility.

[(10)] (17) FOREIGN FUTURES AUTHORITY.—The term “foreign
futures authority” means any foreign government, or any de-
partment, agency, governmental body, or regulatory organiza-
tion empowered by a foreign government to administer or en-
force a law, rule, or regulation as it relates to a futures or op-
tions matter, or any department or agency of a political sub-
division of a foreign government empowered to administer or
enforce a law, rule, or regulation as it relates to a futures or
options matter.

[(11)] (18) FUTURE DELIVERY.—The term “future delivery”
does not include any sale of any cash commodity for deferred
shipment or delivery.

[(12)] (19) FUTURES COMMISSION MERCHANT.—The term “fu-
tures commission merchant” means an individual, association,
partnership, corporation, or trust that—

(A) 1s engaged in soliciting or in accepting orders for the
purchase or sale of any commodity for future delivery on
or subject to the rules of any contract market or deriva-
tives transaction execution facility; and

(B) in or in connection with such solicitation or accept-
ance of orders, accepts any money, securities, or property
(or extends credit in lieu thereof) to margin, guarantee, or
secure any trades or contracts that result or may result
therefrom.

(20) HYBRID INSTRUMENT.—The term “hybrid instrument”
means a deposit (as defined in section 3 of the Federal Deposit
Insurance Act (12 U.S.C. 1813)) offered by a financial institu-
tion, or a security, having 1 or more payments indexed to the
value, level, or rate of 1 or more commodities.

[(13)] (21) INTERSTATE COMMERCE.—The term “interstate
commerce” means commerce—

(A) between any State, territory, or possession, or the
District of Columbia, and any place outside thereof; or

(B) between points within the same state, territory, or
possession, or the District of Columbia, but through any
place outside thereof, or within any territory or possession,
or the District of Columbia.

[(14)] (22) INTRODUCING BROKER.—The term “introducing
broker” means any person (except an individual who elects to
be and is registered as an associated person of a futures com-
mission merchant) engaged in soliciting or in accepting orders
for the purchase or sale of any commodity for future delivery
on or subject to the rules of any contract market or derivatives
transaction execution facility who does not accept any money,
securities, or property (or extend credit in lieu thereof) to mar-
gin, guarantee, or secure any trades or contracts that result or
may result therefrom.

[(15)] (23) MEMBER OF A [CONTRACT MARKET] REGISTERED
ENTITY.—The term “member of a [contract market] registered
entity” means an individual, association, partnership, corpora-
tion, or trust owning or holding membership in, or admitted to
membership representation on, a [contract market] registered
entity or given members’ trading privileges thereon.



54

(24) NONEXEMPT SECURITY.—The term “nonexempt security”
means a security that is not an exempted security under section
3 of the Securities Act of 1933 or section 3(a)(12) of the Securi-
ties Exchange Act of 1934 (other than any municipal security,
as defined in section 3(a)(29) of the Securities Exchange Act of
1934).

(25) OpPTION.—The term “option” means an agreement, con-
tract, or transaction that is of the character of, or is commonly
known to the trade as, an “option”, “privilege”, “indemnity”,
“bid”, “offer”, “put”, “call”, “advance guaranty”, or “decline
guaranty”.

(26) ORGANIZED EXCHANGE.—The term “organized exchange”
means a trading facility that—

(A) permits trading—

(i) by or on behalf of a person that is not an eligible
contract participant; or

(i) by persons other than on a principal-to-principal
basis; or

(B) has adopted (directly or through another nongovern-
mental entity) rules that—

(i) govern the conduct of participants, other than
rules that govern the submission of orders or execution
of transactions on the trading facility; or

(it) include disciplinary sanctions other than the ex-
clusion of participants from trading.

[(16)] (27) PERSON.—The term “person” imports the plural
or singular, and includes individuals, associations, partner-
ships, corporations, and trusts.

(28) REGISTERED ENTITY.—The term “registered entity”
means—

(A) a board of trade designated as a contract market
under section 5;

(B) a derivatives transaction execution facility registered
under section 5a; or

(C) a derivatives clearing organization registered under
section 5b.

(29) SECURITY.—The term “security” has the meaning given
the term in section 3(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)) as in effect on date of the enactment of this
paragraph.

(30) TRADING FACILITY.—

(A) IN GENERAL.—The term “trading facility” means a
person or group of persons that constitutes, maintains, or
provides a physical or electronic facility or system in which
multiple participants have the ability to execute or trade
agreements, contracts, or transactions by accepting bids
and offers made by other participants that are open to mul-
tiple participants in the facility or system.

(B) EXCLUSIONS.—The term “trading facility” does not
include—

(i) a person or group of persons solely because the
person or group of persons constitutes, maintains, or
provides an electronic facility or system that enables
participants to negotiate the terms of and enter into bi-
lateral transactions as a result of communications ex-
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changed by the parties and not from interaction of
multiple orders within a predetermined, nondis-
cretionary automated trade matching algorithm;

(ii) a government securities dealer or government se-
curities broker, to the extent that the dealer or broker
executes or trades agreements, contracts, or trans-
actions in government Securities, or assists persons in
communicating about, negotiating, entering into, exe-
cuting, or trading an agreement, contract, or trans-
action in government securities (as the terms “govern-
ment securities dealer”, “government securities broker”,
and “government securities” are defined in section 3(a)
of the Securities Exchange Act of 1934 (15 U.S.C.
78c(a))); or

(iii) facilities on which bids and offers, and accept-
ances of bids and offers effected on the facility, are not
binding.

[SEc. 2. (a)(1)(A)1) Thel
SEC. 2. JURISDICTION OF COMMISSION; LIABILITY OF PRINCIPAL FOR

ACT OF AGENT; COMMODITY FUTURES TRADING COMMIS-

SION; TRANSACTION IN INTERSTATE COMMERCE.

(a) JURISDICTION OF COMMISSION; COMMODITY FUTURES TRADING
COMMISSION.—

(1) JURISDICTION OF COMMISSION.—

(A) IN GENERAL.—The Commission shall have exclusive
jurisdiction, except to the extent otherwise provided in
[subparagraph (B) of this paragraphl subsection (g), with
respect to accounts, agreements (including any transaction
which is of the character of, or is commonly known to the
trade as, an “option”, “privilege”, “indemnity”, “bid”,
“offer”, “put”, “call”, “advance guaranty”, or “decline guar-
anty”), and transactions involving contracts of sale of a
commodity for future delivery, traded or executed on a
[contract market designated pursuant to section 5 of this
Act] contract market designated or derivatives transaction
execution facility registered pursuant to section 5 or 5a or
any other board of trade, exchange, or market, and trans-
actions subject to regulation by the Commission pursuant
to section 19 of this Act. Except as hereinabove provided,
nothing contained in this section shall (I) supersede or
limit the jurisdiction at any time conferred on the Securi-
ties and Exchange Commission or other regulatory au-
thorities under the laws of the United States or of any
State, or (II) restrict the Securities and Exchange Commis-
sion and such other authorities from carrying out their du-
ties and responsibilities in accordance with such laws.
Nothing in this section shall supersede or limit the juris-
giction conferred on courts of the United States or any

tate.

[(ii) Nothing in this Act shall be deemed to govern or in any way
be applicable to transactions in foreign currency, security warrants,
security rights, resales of installment loan contracts, repurchase
options, government securities, or mortgages and mortgage pur-
chase commitments, unless such transactions involve the sale
thereof for future delivery conducted on a board of trade.]
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[(iii) Thel

(B) LIABILITY OF PRINCIPAL FOR ACT OF AGENT.—The act,
omission, or failure of any official, agent, or other person
acting for any individual, association, partnership, corpora-
tion, or trust within the scope of his employment or office
shall be deemed the act, omission, or failure of such indi-
vidual, association, partnership, corporation, or trust, as
well as of such official, agent, or other person.

[(B) Notwithstanding any other provision of law—

[(i) This Act shall not apply to and the Commission shall
have no jurisdiction to designate a board of trade as a contract
market for any transaction whereby any party to such trans-
action acquires any put, call, or other option on one or more
securities (as defined in section 2(1) of the Securities Act of
1933 or section 3(a)(10) of the Securities Exchange Act of 1934
on the date of enactment of the Futures Trading Act of 1982),
including any group or index of such securities, or any interest
therein or based on the value thereof.

[(ii) This Act shall apply to and the Commission shall have
exclusive jurisdiction with respect to accounts, agreements (in-
cluding any transaction which is of the character of, or is com-
monly known to the trade as, an “option”, “privilege”, “indem-
nity”, “bid”, “offer”, “put”, “call”’, “advance guaranty”, or “de-
cline guaranty”) and transactions involving, and may designate
a board of trade as a contract market in, contracts of sale (or
options on such contracts) for future delivery of a group or
index of securities (or any interest therein or based upon the
value thereof): Provided, however, That no board of trade shall
be designated as a contract market with respect to any such
contracts of sale (or options on such contracts) for future deliv-
ery unless the board of trade making such application dem-
onstrates and the Commission expressly finds that the specific
contract (or option on such contract) with respect to which the
application has been made meets the following minimum re-
quirements:

[(I) Settlement of or delivery on such contract (or option
on such contract) shall be effected in cash or by means
other than the transfer or receipt of any security, except
an exempted security under section 3 of the Securities Act
of 1933 or section 3(a)(12) of the Securities Exchange Act
of 1934 as in effect on the date of enactment of the Fu-
tures Trading Act of 1982 (other than any municipal secu-
rity, as defined in section 3(a)(29) of the Securities Ex-
change Act of 1934 on the date of enactment of the Fu-
tures Trading Act of 1982);

[(I) Trading in such contract (or option on such con-
tract) shall not be readily susceptible to manipulation of
the price of such contract (or option on such contract), nor
to causing or being used in the manipulation of the price
of any underlying security, option on such security or op-
tion on a group or index including such securities; and

[(III) Such group or index of securities shall be predomi-
nately composed of the securities of unaffiliated issuers
and shall be a widely published measure of, and shall re-
flect, the market for all publicly traded equity or debt se-
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curities or a substantial segment thereof, or shall be com-
parable to such measure.

[(1ii) Upon application by a board of trade for designation as
a contract market with respect to any contract of sale (or op-
tion on such contract) for future delivery involving a group or
index of securities, the Commission shall provide an oppor-
tunity for public comment on whether such contracts (or op-
tions on such contracts) meet the minimum requirements set
forth in clause (ii) of this subparagraph.

[(iv)(I) The Commission shall consult with the Securities and
Exchange Commission with respect to any application which is
submitted by a board of trade before December 9, 1982, for
designation as a contract market with respect to any contract
of sale (or option on such contract) for future delivery of a
group or index of securities. If, no later than fifteen days fol-
lowing the close of the public comment period, the Securities
and Exchange Commission shall object to the designation of a
board of trade as a contract market in such contract (or option
on such contract) on the ground that any minimum require-
ment of clause (ii) of this subparagraph is not met, the Com-
mission shall afford the Securities and Exchange Commission
an opportunity for an oral hearing, to be transcribed, before
the Commission, and shall give appropriate weight to the
views of the Securities and Exchange Commission. Such oral
hearing shall be held after the public comment period, prior to
Commission action upon such designation, and not less than
thirty nor more than forty-five days after the close of the pub-
lic comment period, unless both the Commission and the Secu-
rities and Exchange Commission otherwise agree. If such an
oral hearing is held, the Securities and Exchange Commission
fails to withdraw its objections, and the Commission issues an
order designating a board of trade as a contract market with
respect to any such contract (or option on such contract), the
Securities and Exchange Commission shall have the right of
judicial review of such order in accordance with the standards
of section 6(c) of this Act. If, pursuant to section 6 of this Act,
there is a hearing on the record with respect to such applica-
tion for designation, the Securities and Exchange Commission
shall have the right to participate in that hearing as an inter-
ested party.

[(II) Effective for any application submitted by a board of
trade on or after December 9, 1982, for designation as a con-
tract market with respect to any contract of sale (or option on
such contract) for future delivery of a group or index of securi-
ties, the Commission shall transmit a copy of such application
to the Securities and Exchange Commission for review. The
Commission shall not approve any such application if the Secu-
rities and Exchange Commission determines that such contract
(or option on such contract) fails to meet the minimum require-
ments set forth in clause (ii) of this subparagraph. Such deter-
mination shall be made by order no later than forty-five days
after the close of the public comment period under clause (iii)
of this subparagraph. In the event of such determination, the
board of trade shall be afforded an opportunity for a hearing
on the record before the Securities and Exchange Commission.
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If a board of trade requests a hearing on the record, the hear-
ing shall commence no later than thirty days following the re-
ceipt of the request, and a final determination shall be made
no later than thirty days after the close of the hearing. A per-
son aggrieved by any such order of the Securities and Ex-
change Commission may obtain judicial review thereof in the
same manner and under such terms and conditions as are pro-
vided in section 6(b) of this Act.

[(v) No person shall offer to enter into, enter into, or confirm
the execution of any contract of sale (or option on such con-
tract) for future delivery of any security, or interest therein or
based on the value thereof, except an exempted security under
section 3 of the Securities Act of 1933 or section 3(a)(12) of the
Securities Exchange Act of 1934 as in effect on the date of en-
actment of the Futures Trading Act of 1982 (other than any
municipal security as defined in section 3(a)(29) of the Securi-
ties Exchange Act of 1934 on the date of enactment of the Fu-
tures Trading Act of 1982), or except as provided in clause (ii)
of this subparagraph, any group or index of such securities or
any interest therein or based on the value thereof.

[(vi)I) Notwithstanding any other provision of this Act, any
contract market in a stock index futures contract (or option
thereon) shall file with the Board of Governors of the Federal
Reserve System any rule establishing or changing the levels of
margin (initial and maintenance) for the stock index futures
contract (or option thereon).

[(IT) The Board may at any time request any contract mar-
ket to set the margin for any stock index futures contract (or
option thereon) at such levels as the Board in its judgment de-
termines are appropriate to preserve the financial integrity of
the contract market or its clearing system or to prevent sys-
temic risk. If the contract market fails to do so within the time
specified by the Board in its request, the Board may direct the
contract market to alter or supplement the rules of the con-
tract market as specified in the request.

[(ITI) Subject to such conditions as the Board may deter-
mine, the Board may delegate any or all of its authority under
this clause only to the Commission.

[(IV) Nothing in this clause shall supersede or limit the au-
thority granted to the Commission in section 8a(9) to direct a
contract market, on finding an emergency to exist, to raise
temporary emergency margin levels on any futures contract or
option on the contract covered by this clause.

[(V) Any action taken by the Board, or by the Commission
acting under the delegation of authority under subclause III,
under this clause directing a contract market to alter or sup-
plement a contract market rule shall be subject to review only
in the Court of Appeals where the party seeking review resides
or has its principal place of business, or in the United States
Court of Appeals for the District of Columbia Circuit. The re-
view shall be based on the examination of all information be-
fore the Board or the Commission, as the case may be, at the
time the determination was made. The court reviewing the ac-
tion of the Board or the Commission shall not enter a stay or
order of mandamus unless the court has determined, after no-
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tice and a hearing before a panel of the court, that the agency
action complained of was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.]

* * * * * * &

(7) No Commissioner or employee of the Commission shall
accept employment or compensation from any person, ex-
change, or clearinghouse subject to regulation by the Commis-
sion under this Act during his term of office, nor shall he par-
ticipate, directly or indirectly, in any [contract market] reg-
istered entity operations or transactions of a character subject
to regulation by the Commission.

(8)(A) * * *

(B)Gi) * * *

(i1)) When a board of trade applies for [designation as a con-
tract market] designation or registration as a contract market
or derivatives transaction execution facility involving trans-
actions for future delivery of any security issued or guaranteed
by the United States or any agency thereof, the Commission
shall promptly deliver a copy of such application to the Depart-
ment of the Treasury and the Board of Governors of the Fed-
eral Reserve System. The Commission may not [designate a
board of trade as a contract market] designate or register a
board of trade as a contract market or derivatives transaction
execution facility based on such application until forty-five days
after the date the Commission delivers the application to such
agencies or until the Commission receives comments from each
of such agencies on the application, whichever period is short-
er. Any comments received by the Commission from such agen-
cies shall be included as part of the public record of the Com-
mission’s designation proceeding. In [designating, or refusing,
suspending, or revoking the designation of, a board of trade as
a contract market involving transactions for future delivery re-
ferred to in this clause or in considering possible emergency ac-
tion under section 8a(9) of this Actl designating, registering, or
refusing, suspending, or revoking the designation or registration
of, a board of trade as a contract market or derivatives trans-
action execution facility involving transactions for future deliv-
ery referred to in this clause or in considering any possible ac-
tion under this Act (including without limitation emergency ac-
tion under section 8a(9)) with respect to such transactions, the
Commission shall take into consideration all comments it re-
ceives from the Department of the Treasury and the Board of
Governors of the Federal Reserve System and shall consider
the effect that any such [designation, suspension, revocation,
or emergency action] designation, registration, suspension, rev-
ocation, or action may have on the debt financing requirements
of the United States Government and the continued efficiency
and integrity of the underlying market for government securi-
ties.

* * *k & * * *k

(c) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN FOREIGN
CURRENCY, GOVERNMENT SECURITIES, AND CERTAIN OTHER COM-
MODITIES.—
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(1) IN GENERAL.—Except as provided in paragraph (2), noth-
ing in this Act (other than section 5b or 12(e)(2)(B)) governs or
applies to an agreement, contract, or transaction in—

(A) foreign currency;

(B) government securities;

(C) security warrants;

(D) security rights;

(E) resales of installment loan contracts;

(F) repurchase transactions in an excluded commodity; or

(G) mortgages or mortgage purchase commitments.

(2) COMMISSION JURISDICTION.—

(A) AGREEMENTS, CONTRACTS, AND TRANSACTIONS THAT
ARE FUTURES TRADED ON AN ORGANIZED EXCHANGE.—This
Act applies to, and the Commission shall have jurisdiction
over, an agreement, contract, or transaction described in
paragraph (1) that is—

(1) a contract of sale of a commodity for future deliv-
ery (or an option thereon), or an option on a commodity
(other than foreign currency or a security), that is exe-
cuted or traded on an organized exchange; or

(i) an option on foreign currency and is executed or
traded on an organized exchange that is not a national
securities exchange.

(B) AGREEMENTS, CONTRACTS, AND TRANSACTIONS IN RE-
TAIL FOREIGN CURRENCY.—This Act applies to, and the
Commission shall have jurisdiction over, an agreement,
contract, or transaction in foreign currency that—

(i) is a contract of sale for future delivery (or an op-
tion on such a contract) or an option; and

(it) is offered to, or entered into with, a person that
is not an eligible contract participant, unless the
counterparty, or the person offering to be the
counterparty, of the person is—

(D a financial institution;

(Il) a broker or dealer registered under section
15(b) or 15C of the Securities Exchange Act of
1934 (15 U.S.C. 780(b), 780-5) or a futures com-
mission merchant registered under this Act;

(I1I) an associated person of a broker or dealer
registered under section 15(b) or 15C of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 780(b), 780-
5), or an affiliated person of a futures commission
merchant registered under this Act, concerning the
financial or securities activities of which the reg-
istered person makes and keeps records under sec-
tion 15C(b) or 17(h) of the Securities Exchange Act
of 1934 (15 U.S.C. 780-5(b), 78q(h)) or section
4f(c)(2)(B) of this Act,

(IV) an insurance company that is subject to
State regulation (including a subsidiary or affil-
iate of such an insurance company);

(V) a financial holding company (as defined in
section 2 of the Bank Holding Company Act of
1956); or
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(VI) an investment bank holding company (as
defined in section 17(i) of the Securities Exchange
Act of 1934).
(d) EXCLUDED DERIVATIVE TRANSACTIONS.—

(1) IN GENERAL.—Nothing in this Act (other than section 5b
or 12(e)(2)(B)) governs or applies to an agreement, contract, or
transaction in an excluded commodity if—

(A) the agreement, contract, or transaction is entered into
only between persons that are eligible contract participants
at the time at which the persons enter into the agreement,
contract, or transaction; and

(B) the agreement, contract, or transaction is not executed
or traded on a trading facility.

(2) ELECTRONIC TRADING FACILITY EXCLUSION.—Nothing in
this Act (other than section 5a, 5b, or 12(e)(2)(B)) governs or ap-
plies to an agreement, contract, or transaction in an excluded
commodity if—

(A) the agreement, contract, or transaction is entered into
on a principal-to-principal basis between parties trading
for their own accounts or as described in section
1a(11)(B)(ii) of this Act;

(B) the agreement, contract, or transaction is entered into
only between persons that are eligible contract participants
(as defined in sections la(11)(A), (B)(ii), and (C)) at the
time at which the persons enter into the agreement, con-
tract, or transaction; and

(C) the agreement, contract, or transaction is executed or
traded on an electronic trading facility.

(e) ExCLUDED ELECTRONIC TRADING FACILITIES.—

(1) IN GENERAL.—Nothing in this Act (other than section
12(e)(2)(B)) governs or is applicable to an electronic trading fa-
cility that limits transactions authorized to be conducted on its
facilities to those satisfying the requirements of sections 2(d)(2)
and 2(h)(3)(B) of this Act.

(2) EFFECT ON AUTHORITY TO ESTABLISH AND OPERATE.—
Nothing in this Act shall prohibit a board of trade designated
by the Commission as a contract market or derivatives trans-
action execution facility, or an exempt board of trade, from es-
tablishing and operating an excluded electronic trading facility
excluded under this Act pursuant to paragraph (1).

(f) EXCLUSION FOR QUALIFYING HYBRID INSTRUMENTS.—

(1) IN GENERAL.—Nothing in this Act (other than section
12(e)(2)(B)) governs or is applicable to a hybrid instrument that
is predominantly a security or depository instrument.

(2) PREDOMINANCE.—A hybrid instrument shall be considered
to be predominantly a security or depository instrument if—

(A) the issuer of the hybrid instrument receives payment
in full of the purchase price of the hybrid instrument, sub-
stantially contemporaneously with delivery of the hybrid in-
strument;

(B) the purchaser or holder of the hybrid instrument is
not required to make any payment to the issuer in addition
to the purchase price paid under subparagraph (A), wheth-
er as margin, settlement payment, or otherwise, during the
life of the hybrid instrument or at maturity;
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(C) the issuer of the hybrid instrument is not subject by
the terms of the instrument to mark-to-market margining
requirements; and

(D) the hybrid instrument is not marketed as a contract
of sale for future delivery of a commodity (or option on such
a contract) subject to this Act.

(3) MARK-TO-MARKET MARGINING REQUIREMENTS.—For the
purposes of paragraph (2)(C), mark-to-market margining re-
quirements do not include the obligation of an issuer of a se-
cured debt instrument to increase the amount of collateral held
in pledge for the benefit of the purchaser of the secured debt in-
strument to secure the repayment obligations of the issuer under
the secured debt instrument.

(g) Notwithstanding any other provision of law:

(1) This Act shall not apply to and the Commission shall
have no jurisdiction to designate a board of trade as a contract
market for any transaction whereby any party to the trans-
action acquires a put, call, or other option on 1 or more securi-
ties (as defined in section 2(a)(1) of the Securities Act of 1933
or section 3(a)(10) of the Securities Exchange Act of 1934, on
the date of enactment of the Futures Trading Act of 1982), in-
cluding any group or index of securities and any interest in or
based on the value of securities.

(2) Nothing in this subsection governs or applies to—

(A) an agreement, contract, or transaction in a com-
modity that is excluded under subsection (c¢) or (d);

(B) an electronic trading facility that is excluded under
subsection (e); or

(C) a hybrid instrument that is covered by an exclusion
under subsection (f) or an exemption granted by the Com-
mission under section 4(c) (whether or not the hybrid in-
strument is otherwise subject to this Act).

(3) Except as provided in paragraph (4) of this subsection, or
unless excluded by paragraph (2) of this subsection, a person
shall not offer to enter into, enter into, or confirm the execution
of any contract of sale (or option on the contract) for future de-
livery of any security or interest in or based on the value of a
nonexempt security.

(4)(A) Except as excluded by paragraph (2) of this subsection,
this Act shall apply to and the Commission shall have exclusive
Jurisdiction with respect to accounts, agreements (including any
transaction which is of the character of, or is commonly known
to the trade as an option, privilege, indemnity, bid, offer, put,
call, advance guaranty, or decline guaranty), and transactions
involving, and may designate a board of trade as a contract
market under section 5 or register the board of trade as a de-
rivatives transaction execution facility under section 5a in, con-
tracts of sale (or options on the contracts) for future delivery of
1 or more securities (as defined in section 2(a)(1) of the Securi-
ties Act of 1933 or section 3(a)(10) of the Securities Exchange
Act of 1934), including any group or index of securities and any
interest in or based on the value of securities.

(B) The Commission shall not designate a board of trade as
a contract market under section 5 or register a board of trade
as a derivatives transaction execution facility under section 5a
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with respect to any such contracts of sale (or options on the con-
tracts) for future delivery unless the board of trade dem-
onstrates and the Commission expressly finds that the specific
contract (or option on the contract) with respect to which the ap-
plication for the designation or recognition has been made
meets the following requirements:

(i) Settlement of or delivery on the contract (or option on
the contract) shall be effected in cash or by means other
than the transfer or receipt of a nonexempt security.

(it) SUSCEPTIBILITY TO PRICE MANIPULATION.—Trading in
a contract (or option on such a contract) described in sub-
paragraph (A) shall not be readily susceptible to—

(I) manipulation of the price of the contract (or op-
tion on such a contract); or

(I1) causing or being used in the manipulation of the
price of any underlying security, option on a security,
or option on a group or index that includes a security.

(iti) If the contract is based on a single nonexempt secu-
rity, an option on the security underlying the contract
would meet all Securities and Exchange Commission re-
quirements for listing on a national securities exchange.

(iv) If the contract is based on any group or index of non-
exempt securities comprised of fewer than 5 securities, or on
an index in which a single nonexempt security predomi-
nates, an option on each security comprising the group or
index would meet all requirements for listing on a national
securities exchange.

(v) The contract will be traded on a board of trade that
establishes the level of margin for futures contracts (or op-
tions on the contracts) based on a single nonexempt secu-
rity, an index of fewer than 5 nonexempt securities, or an
index in which a single nonexempt security predominates,
at a level consistent with the level of margin on comparable
option contracts listed on any national securities exchange.

(vi) The contract will be traded on a board of trade that
prohibits a person who acts as a floor broker for any con-
tract of sale (or options on the contract) for future delivery
of a nonexempt security, an index based on fewer than 5
nonexempt securities, or an index in which a single non-
exempt security predominates, from trading that contract
for the broker’s own account during the same trading ses-
sion.

(vit) The contract will be traded on a board of trade that
collects, maintains, and promptly provides to the Securities
and Exchange Commission such information as the Com-
mission and the Securities and Exchange Commission
Jjointly consider necessary to perform the enforcement re-
sponsibilities described in paragraph (6).

(5) The Commission shall consult with the Securities and Ex-
change Commission with respect to any application submitted
by a board of trade for designation as a contract market or de-
rivatives transaction execution facility with respect to any con-
tract of sale (or option on the contract) for future delivery of a
nonexempt security or a group or index of such securities. If, not
later than 15 days after the consultation, the Securities and Ex-
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change Commission objects to the designation of a board of
trade as a contract market or derivatives transaction execution
facility in the contract (or option on the contract) on the ground
that any requirement of paragraph (4)(B) is not met, the Com-
mission shall afford the Securities and Exchange Commission
an opportunity for an oral hearing to be transcribed before the
Commission, and shall give appropriate weight to the views of
the Securities and Exchange Commission. The oral hearing
shall be held before Commission action upon the application for
the designation, and not less than 30 nor more than 45 days
after the Securities and Exchange Commission has objected. If
such an oral hearing is held, the Securities and Exchange Com-
mission fails to withdraw its objections, and the Commission
issues an order designating a board of trade as a contract mar-
ket or recognizes the board of trade as a derivatives transaction
execution facility with respect to any such contract (or option on
the contract), the Securities and Exchange Commission may
seek judicial review of the order in accordance with the proce-
dural requirements set forth in section 6(c). If, pursuant to sec-
tion 6, there is a hearing on the record with respect to an appli-
cation for such designation, the Securities and Exchange Com-
mission may participate in that hearing as an interested party.

(6) Notwithstanding any other provision of this Act, the Secu-
rities and Exchange Commission may enforce against a person
that purchases or sells any contract of sale (or option on the
contract) for future delivery of any nonexempt security, any
index comprised of fewer than 5 nonexempt securities, or any
index in which a single nonexempt security predominates to the
same extent as if the person had purchased or sold an option
on the security or index under the following provisions of the se-
curities laws and regulations with respect to the following cat-
egories of conduct:

(A) Section 10(b) and 21A of the Securities Exchange Act
of 1934 (15 U.S.C. 78j(b), 78u—1) with respect to insider
trading.

(B) Section 16(b) of such Act (15 U.S.C. 78p(b)) with re-
spect to unfair use of information in short swing trading by
a corporate insider.

(C) Section 9 of such Act (15 U.S.C. 78i) with respect to
manipulation of securities prices.

(D) Section 10(b) of such Act (15 U.S.C. 78J(b)) and sec-
tion 204A of the Investment Adviser’s Act of 1940 (15
U.S.C. 80b—4a) with respect to frontrunning.

(E) Section 14 of the Securities Exchange Act of 1934 (15
U.S.C. 78n) with respect to the pricing and integrity of ten-
der offers.

(F) Rule 144 of the rules of the Securities and Exchange
Commission (17 C.F.R. 230.144) with respect to trading in
restricted securities.

(7)(A) Notwithstanding any other provision of this Act, any
contract market or derivatives transaction execution facility in
a nonexempt security or stock index futures contract (or option
thereon) shall file with the Board of Governors of the Federal
Reserve System any rule establishing or changing the levels of
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margin (initial and maintenance) for the nonexempt security or
stock index futures contract (or option on the contract).

(B) The Board may at any time request any contract market
or derivatives transaction execution facility to set the level of
margin for any nonexempt security or stock index futures con-
tract (or option on the contract) at such levels as the Board in
its judgment determines are appropriate to preserve the finan-
cial integrity of the contract market or derivatives transaction
execution facility or its clearing system or to prevent systemic
risk. If the contract market or derivatives transaction execution
facility fails to do so within the time specified by the Board in
its request, the Board may direct the contract market or deriva-
tives transaction execution facility to alter or supplement the
rules of the contract market or derivatives transaction execution
facility as specified in the request.

(C) Subject to such conditions as the Board may determine,
the Board may delegate any or all of its authority under this
paragraph to the Commission or an intermarket margin board
as provided in subparagraph (D).

(D) INTERMARKET MARGIN BOARD.—

(i) ESTABLISHMENT.—With the concurrence of the Securi-
ties and Exchange Commission and the Commission, the
Board may establish an intermarket margin board, con-
sisting of representatives of any or all of the three agencies.

(it) DUTIES.—The intermarket margin board may set and
maintain margin levels and rules pertaining to margin for
futures on a single nonexempt security, an index of fewer
than 5 nonexempt securities, or an index in which a single
nonexempt security predominates, listed on a contract mar-
ket or derivatives transaction execution facility. In dis-
charging these duties, the intermarket margin board shall
endeavor to make the levels of margin for futures and op-
tions on a single nonexempt security consistent taking into
account any material differences in such contracts,
including—

(D) the price volatility of the contracts;

(éI) the frequency with which margin calls are made;
an

(III) the period of time within which margin calls
must be met.

(E) This paragraph shall not be construed to supersede or
limit the authority granted to the Commission in section 8a(9)
to direct a contract market or derivatives transaction execution
facility, on finding an emergency to exist, to raise temporary
emergency margin levels on any futures contract or option on
the contract covered by this paragraph.

(F) Any action taken by the Board under this paragraph, or
by the Commission acting under the delegation of authority
under subparagraph (C), directing a contract market or deriva-
tives transaction execution facility to alter or supplement a con-
tract market or derivatives transaction execution facility rule
shall be subject to review only in the United States Court of Ap-
peals for the judicial circuit in which the party seeking review
resides or has its principal place of business, or in the United
States Court of Appeals for the District of Columbia Circuit.
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The review shall be based on the examination of all information
before the Board or the Commission, as the case may be, at the
time the determination was made. The court reviewing the ac-
tion of the Board or the Commission shall not enter a stay or
order of mandamus unless the court determines, after notice
and a hearing before a panel of the court, that the agency action
complained of was arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.

(8) This subsection shall not be construed to prohibit—

(A) an agreement, contract, or transaction excluded from
this Act by paragraph (2); or

(B) any hybrid instrument that is covered by the terms of
any exemption granted by the Commission under section
4(c) (whether or not any such hybrid instrument is other-
wise subject to this Act).

(9)(A) No futures commission merchant, commodity trading
advisor, or introducing broker shall recommend to any cus-
tomer the purchase or sale of any contract of sale for future de-
livery of a single nonexempt security, an index of fewer than 5
nonexempt securities, or an index in which a single nonexempt
security predominates, unless the futures commission merchant,
commodity trading advisor, or introducing broker complies with
the rules described in subparagraph (B) of a registered futures
association of which such merchant, advisor, or broker is a
member.

(B) Within 9 months of the date of enactment of the Com-
modity Futures Modernization Act of 2000, a registered futures
association shall adopt rules requiring a futures commission
merchant, a commodity trading advisor, or an introducing
broker which recommends to any customer the purchase or sale
of any contract of sale for future delivery of a single nonexempt
security, an index of fewer than 5 nonexempt securities, or an
index in which a single nonexempt security predominates to as-
certain through reasonable due diligence that the recommenda-
tion is suitable for that customer in light of the customer’s fi-
nancial position and trading goals. The registered futures asso-
ciation shall consult with the Commission and the Securities
and Exchange Commission prior to the adoption of any such
rule, and shall submit any such rule to the Commission for ap-
proval in the manner and according to the procedures described
in section 17(j) of this Act, provided, that in such case the rule
shall become effective if the Commission fails to disapprove
such rule within 90 days of submission.

(10)(A) Nothing in this Act shall be construed to require or
authorize the Commission to review or approve, directly or indi-
rectly, any contract, rule, regulation, or action adopted by a for-
eign board of trade, exchange, or market, or a clearinghouse for
such a board of trade, exchange, or market, relating to any
transaction involving a contract of sale for future delivery (or
option on such a contract) in or involving any security, includ-
ing any foreign government debt security, or group or index of
such securities, if—

(I)() in the case of a contract of sale for future delivery
(or option on such a contract) in or involving a single eq-
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uity security, the United States is not the primary trading
market for the underlying security; or

(1) in the case of a contract of sale for future delivery (or
option on such a contract) in or involving a group or index
of equity securities, less than 25 percent of the weighting of
the group or index is derived from securities for which the
United States is the primary trading market for the securi-
ties underlying the contract for future delivery (or option on
the contract); and

(ii) settlement of or delivery on the contract for future de-
livery (or option on such a contract) is to be effected in cash
or by means other than the transfer or receipt of a security
in the United States other than an exempted security.

(B) Within 90 days after the date of the enactment of this
paragraph, the Commission shall adopt such procedures as it
deems appropriate pursuant to which, consistent with this Act,
the Commission shall authorize the offer and sale in the United
States of any contract of sale for future delivery (or option on
such a contract) of a security, other than a security of the type
described in subparagraph (A))(I) or a group or index of secu-
rities of the type described in subparagraph (A)(i)(I1), traded on
or subject to the rules of a foreign board of trade, exchange, or
market, or a clearinghouse for such a board of trade, exchange,
or market, except that such procedures shall not require a for-
eign board of trade, exchange, or market, or a clearinghouse for
such a board of trade, exchange, or market to apply for designa-
tion as a contract market under this Act with respect to such
a contract for future delivery (or option on such a contract).

(h) LEGAL CERTAINTY FOR CERTAIN TRANSACTIONS IN EXEMPT
COMMODITIES.—

(1) Except as provided in paragraph (2) of this subsection,
nothing in this Act shall apply to a contract, agreement or
transaction in an exempt commodity which—

(A) is entered into solely between persons that are eligible
contract participants at the time they enter into the agree-
ment, contract, or transaction; and

(B) is not entered into on a trading facility.

(2) An agreement, contract, or transaction described in para-
graph (1) of this subsection shall be subject to—

(A) sections 5b and 12(e)(2)(B) of this Act;

(B) sections 4b and 4n of this Act and the regulations of
the Commission pursuant to section 4c(b) of this Act pro-
seribing fraud in connection with commodity option trans-
actions, to the extent such agreement, contract, or trans-
action is not between eligible commercial participants and
would otherwise be subject to those provisions; and

(C) sections 6(c) and 9(a)(2) of this Act to the extent they
prohibit manipulation of the market price of any com-
modity in interstate commerce, to the extent such agree-
ment, contract, or transaction would otherwise be subject to
those provisions.

(3) Except as provided in paragraph (4) of this subsection,
nothing in this Act shall apply to an agreement, contract, or
transaction in an exempt commodity (other than a metal com-
modity enumerated in section 1a(3) of this Act) which—
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(A) is entered into solely between persons that are eligible
contract participants at the time at which the persons enter
into the agreement, contract, or transaction; and

(B) is executed or traded on an electronic trading facility.

(4) An agreement, contract, or transaction described in para-
graph (3) shall be subject to—

(A) sections 5b and 12(e)(2)(B) of this Act;

(B) sections 4b and 4n of this Act and the regulations of
the Commission pursuant to section 4c(b) of this Act pro-
scribing fraud in connection with commodity option trans-
actions and section 6(c) and 9(a)(2) of this Act, to the extent
these provisions prohibit manipulation of the market price
of any commodity in interstate commerce, to the extent such
agreement, contract, or transaction would otherwise be sub-
Ject to those provisions; and

(C) such rules and regulations as the Commission may
prescribe if necessary to ensure timely dissemination by the
electronic trading facility of price, trading volume, and
other trading data to the extent appropriate, if the Commis-
sion determines that the electronic trading facility performs
a significant price discovery function for transactions re-
lated to the commodity executed or traded on the electronic
trading facility.

[SEc. 3. Transactions in commodities involving the sale thereof
for future delivery as commonly conducted on boards of trade and
known as “futures” are affected with a national public interest.
Such futures transactions are carried on in large volume by the
public generally and by persons engaged in the business of buying
and selling commodities and the products and byproducts thereof
in interstate commerce. The prices involved in such transactions
are generally quoted and disseminated throughout the United
States and in foreign countries as a basis for determining the
prices to the producer and the consumer of commodities and the
products and byproducts thereof and to facilitate the movements
thereof in interstate commerce. Such transactions are utilized by
shippers, dealers, millers, and others engaged in handling commod-
ities and the products and byproducts thereof in interstate com-
merce as a means of hedging themselves against possible loss
through fluctuations in price. The transactions and prices of com-
modities on such boards of trade are susceptible to excessive specu-
lation and can be manipulated, controlled, cornered or squeezed, to
the detriment of the producer or the consumer and the persons
handling commodities and the products and byproducts thereof in
interstate commerce, rendering regulation imperative for the pro-
tection of such commerce and the national public interest therein.
Furthermore, transactions which are of the character of, or are
commonly known to the trade as, “options” are or may be utilized
by commercial and other entities for risk shifting and other pur-
poses. Options transactions are in interstate commerce or affect
such commerce and the national economy, rendering regulation of
such transactions imperative for the protection of such commerce
and the national public interest.]

SEC. 3. FINDINGS AND PURPOSE.

(a) FINDINGS.—The futures contracts and options contracts that
are subject to this Act are entered into regularly in interstate and



69

international commerce and are affected with a national public in-
terest by providing a means for managing and assuming price risks,
discovering prices, and disseminating pricing information through
trading in liquid, fair and financially secure trading facilities.

(b) PURPOSE.—It is the purpose of this Act to serve the public in-
terests described in subsection (a) through a system of effective self-
regulation of trading facilities, clearing systems, market partici-
pants and market professionals under the oversight of the Commis-
sion. To foster these public interests, it is further the purpose of this
Act to deter and prevent price manipulation or any other disrup-
tions to market integrity; to ensure the financial integrity of all
transactions subject to this Act and the avoidance of systemic risk;
to protect all market participants from fraudulent or other abusive
sales practices and misuses of customer assets; and to promote re-
sponsible innovation and fair competition among boards of trade,
other markets and market participants.

SEC. 4. (a) Unless exempted by the Commission pursuant to sub-
section (c), it shall be unlawful for any person to offer to enter into,
to enter into, to execute, to confirm the execution of, or to conduct
any office or business anywhere in the United States, its territories
or possessions, for the purpose of soliciting, or accepting any order
for, or otherwise dealing in, any transaction in, or in connection
with, a contract for the purchase or sale of a commodity for future
delivery (other than a contract which is made on or subject to the
rules of a board of trade, exchange, or market located outside the
United States, its territories or possessions) unless—

(1) such transaction is conducted on or subject to the rules
of a board of trade which has been [designated by the Commis-
sion as a “contract market” forl designated or registered by the
Commission as a contract market or derivatives transaction exe-
cution facility for such commodity;

(2) such contract is executed or consummated by or through
a [member of such] contract market; and

(3) such contract is evidenced by a record in writing which
shows the date, the parties to such contract and their address-
es, the property covered and its price, and the terms of deliv-
ery: Provided, That each contract market or derivatives trans-
action execution facility member shall keep such record for a
period of three years from the date thereof, or for a longer pe-
riod if the Commission shall so direct, which record shall at all
times be open to the inspection of any representative of the
Commission or the Department of Justice.

* * * * * * &

(¢)(1) In order to promote responsible economic or financial inno-
vation and fair competition, the Commission by rule, regulation, or
order, after notice and opportunity for hearing, may (on its own ini-
tiative or on application of any person, including any board of trade
[designated as a contract marketl designated or registered as a
contract market or derivatives transaction execution facility for
transactions for future delivery in any commodity under section 5
of this Act) exempt any agreement, contract, or transaction (or
class thereof) that is otherwise subject to subsection (a) (including
any person or class of persons offering, entering into, rendering ad-
vice or rendering other services with respect to, the agreement,
contract, or transaction), either unconditionally or on stated terms
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or conditions or for stated periods and either retroactively or pro-
spectively, or both, from any of the requirements of subsection (a),
or from any other provision of this Act (except [section 2(a)(1)(B)]l
section 2(g)), if the Commission determines that the exemption
would be consistent with the public interest.

(2) The Commission shall not grant any exemption under para-
graph (1) from any of the requirements of subsection (a) unless the
Commission determines that—

(A) * * =
(B) the agreement, contract, or transaction—
(1) =
(i1) will not have a material adverse effect on the ability
of the Commission or any contract market or derivatives
transaction execution facility to discharge its regulatory or
self-regulatory duties under this Act.

* * & & * * &

SEC. 4a. (a) Excessive speculation in any commodity under con-
tracts of sale of such commodity for future delivery made on or sub-
ject to the rules of contract markets or derivatives transaction exe-
cution facilities causing sudden or unreasonable fluctuations or un-
warranted changes in the price of such commodity, is an undue and
unnecessary burden on interstate commerce in such commodity.
For the purpose of diminishing, eliminating, or preventing such
burden, the Commission shall, from time to time, after due notice
and opportunity for hearing, by rule, regulation, or order, proclaim
and fix such limits on the amounts of trading which may be done
or positions which may be held by any person under contracts of
sale of such commodity for future delivery on or subject to the rules
of any contract market or derivatives transaction execution facility
as the Commission finds are necessary to diminish, eliminate, or
prevent such burden. In determining whether any person has ex-
ceeded such limits, the positions held and trading done by any per-
sons directly or indirectly controlled by such person shall be in-
cluded with the positions held and trading done by such person;
and further, such limits upon positions and trading shall apply to
positions held by, and trading done by, two or more persons acting
pursuant to an expressed or implied agreement or understanding,
the same as if the positions were held by, or the trading were done
by, a single person. Nothing in this section shall be construed to
prohibit the Commission from fixing different trading or position
limits for different commodities, markets, futures, or delivery
months, or for different number of days remaining until the last
day of trading in a contract, or different trading limits for buying
and selling operations, or different limits for the purposes of para-
graphs (1) and (2) of subsection (b) of this section, or from exempt-
ing transactions normally known to the trade as “spreads” or
“straddles” or “arbitrage” or from fixing limits applying to such
transactions or positions different from limits fixed for other trans-
actions or positions. The word “arbitrage” in domestic markets
shall be defined to mean the same as a “spread” or “straddle”. The
Commission is authorized to define the term “international arbi-
trage”.

(b) The Commission shall, in such rule, regulation, or order, fix
a reasonable time (not to exceed ten days) after the promulgation
of the rule, regulation, or order; after which, and until such rule,
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regulation, or order is suspended, modified, or revoked, it shall be
unlawful for any person—

(1) directly or indirectly to buy or sell, or agree to buy or sell,
under contracts of sale of such commodity for future delivery
on or subject to the rules of the contract market or markets,
or derivatives transaction execution facility or facilities, to
which the rule, regulation, or order applies, any amount of
such commodity during any one business day in excess of any
trading limit fixed for one business day by the Commission in
such rule, regulation, or order for or with respect to such com-
modity; or

(2) directly or indirectly to hold or control a net long or a net
short position in any commodity for future delivery on or sub-
ject to the rules of any contract market or derivatives trans-
action execution facility in excess of any position limit fixed by
the Commission for or with respect to such commodity: Pro-
vided, That such position limit shall not apply to a position ac-
quired in good faith prior to the effective date of such rule, reg-
ulation, or order.

ES £ k ES & £ *k

(e) Nothing in this section shall prohibit or impair the adoption
by any [contract market orl contract market, derivatives trans-
action execution facility, or by any other board of trade [licensed
or designated] licensed, designated, or registered by the Commis-
sion of any bylaw, rule, regulation, or resolution fixing limits on
the amount of trading which may be done or positions which may
be held by any person under contracts of sale of any commodity for
future delivery traded on or subject to the rules of such [contract
market, or] contract market or derivatives transaction execution fa-
cility, or under options on such contracts or commodities traded on
or subject to the rules of such [contract market or] contract mar-
ket, derivatives transaction execution facility, or such board of
trade: Provided, That if the Commission shall have fixed limits
under this section for any contract or under section 4c of this Act
for any commodity option, then the limits fixed by the bylaws,
rules, regulations, and resolutions adopted by such [contract mar-
ket or] contract market, derivatives transaction execution facility, or
such board of trade shall not be higher than the limits fixed by the
Commission. It shall be a violation of this Act for any person to vio-
late any bylaw, rule, regulation, or resolution of any [contract mar-
ket or] contract market, derivatives transaction execution facility, or
other board of trade [licensed or designated] licensed, designated,
or registered by the Commission fixing limits on the amount of
trading which may be done or positions which may be held by any
person under contracts of sale of any commodity for future delivery
or under options on such contracts or commodities, if such bylaw,
rule, regulation, or resolution has been approved by the Commis-
sion: Provided, That the provisions of section 9(c) of this Act shall
apply only to those who knowingly violate such limits.

* £ * * * & *
SEC. 4b. (a) It shall be unlawful (1) for any member of a [con-
tract market] registered entity, or for any correspondent, agent, or

employee of any member, in or in connection with any order to
make, or the making of, any contract of sale of any commodity in
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interstate commerce, made, or to be made, on or subject to the
rules of any [contract market] registered entity, for or on behalf of
any other person, or (2) for any person, in or in connection with
any order to make, or the making of, any contract of sale of any
commodity for future delivery, made, or to be made, for or on be-
half of any other person if such contract for future delivery is or
may be used for (A) hedging any transaction in interstate com-
merce in such commodity or the products or by products thereof,
or (B) determining the price basis of any transaction in interstate
commerce in such commodity, or (C) delivering any such commodity
sold, shipped, or received in interstate commerce for the fulfillment
thereof—

() *

* £ * * * £ *

[SEC. 4c. (a) It shall be unlawful for any person to offer to enter
into, enter into, or confirm the execution of, any transaction involv-
ing any commodity, which is or may be used for (1) hedging any
transaction in interstate commerce in such commodity or the prod-
ucts or byproducts thereof, or (2) determining the price basis of any
such transaction in interstate commerce in such commodity, or (3)
delivering any such commodity sold, shipped, or received in inter-
state commerce for the fulfillment thereof—

[(A) if such transaction is, is of the character of, or is com-
monly known to the trade as, a “wash sale”, “cross trade”, or
“accommodation trade”, or is a fictitious sale; or

[(B) if such transaction is used to cause any price to be re-
ported, registered, or recorded which is not a true and bona
fide price.

Nothing in this section shall be construed to prevent the ex-
change of futures in connection with cash commodity transactions
or of futures for cash commodities, or of transfer trades or office
trades if made in accordance with board of trade rules applying to
such transactions and such rules shall have been approved by the
Commission. ]

SEC. 4c. PROHIBITED TRANSACTIONS.
(a) IN GENERAL.—

(1) PROHIBITION.—It shall be unlawful for any person to offer
to enter into, enter into, or confirm the execution of a trans-
action described in paragraph (2) involving any commodity if
the transaction is used or may be used to—

(A) hedge any transaction in interstate commerce in the
commodity or the product or byproduct of the commodity;

(B) determine the price basis of any such transaction in
interstate commerce in the commodity; or

(C) deliver any such commodity sold, shipped, or received
in interstate commerce for the execution of the transaction.

(2) TRANSACTION.—A transaction referred to in paragraph (1)
is a transaction that—

(A)(i) is, is of the character of, or is commonly known to
the trade as, a “wash sale” or “accommodation trade”; or

(it) is a fictitious sale; or

(B) is used to cause any price to be reported, registered,
or recorded that is not a true and bona fide price.

* * *k & * * *k



73

(g) The Commission shall adopt rules requiring that a contem-
poraneous written record be made, as practicable, of all orders for
execution on the floor or subject to the rules of each contract mar-
ket or derivatives transaction execution facility placed by a member
of the contract market who is present on the floor at the time such
order is placed.

SEC. 4d. It shall be unlawful for any person to engage as futures
commission merchant or introducing broker in soliciting orders or
accepting orders for the purchase or sale of any commodity for fu-
ture delivery, or involving any contracts of sale of any commodity
for future delivery, on or subject to the rules of any contract mar-
ket or derivatives transaction execution facility unless—

(1) * * =

(2) such person shall, if a futures commission merchant,
whether a member or nonmember of a contract market or de-
rivatives transaction execution facility, treat and deal with all
money, securities, and property received by such person to
margin, guarantee, or secure the trades or contracts of any
customer of such person, or accruing to such customer as the
result of such trades or contracts, as belonging to such cus-
tomer. Such money, securities, and property shall be sepa-
rately accounted for and shall not be commingled with the
funds of such commission merchant or be used to margin or
guarantee the trades or contracts, or to secure or extend the
credit, of any customer or person other than the one for whom
the same are held: Provided, however, That such money, secu-
rities, and property of the customers of such futures commis-
sion merchant may, for convenience, be commingled and depos-
ited in the same account or accounts with any bank or trust
company or with the clearing house organization of such con-
tract market or derivatives transaction execution facility, and
that such share thereof as in the normal course of business
shall be necessary to margin, guarantee, secure, transfer, ad-
just, or settle the contracts or trades of such customers, or re-
sulting market positions, with the clearing-house organization
of such contract market or derivatives transaction execution fa-
cility or with any member of such contract market or deriva-
tives transaction execution facility, may be withdrawn and ap-
plied to such purposes, including the payment of commissions,
brokerage, interest, taxes, storage, and other charges, lawfully
accruing in connection with such contracts and trades: Pro-
vided further, That in accordance with such terms and condi-
tions as the Commission may prescribe by rule, regulation, or
order, such money, securities, and property of the customers of
such futures commission merchant may be commingled and de-
posited as provided in this section with any other money, secu-
rities, and property received by such futures commission mer-
chant and required by the Commission to be separately ac-
counted for and treated and dealt with as belonging to the cus-
tomers of such futures commission merchant: Provided further,
That such money may be invested in obligations of the United
States, in general obligations of any State or of any political
subdivision thereof, and in obligations fully guaranteed as to
principal and interest by the United States, such investments
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to be made in accordance with such rules and regulations and
subject to such conditions as the Commission may prescribe.

It shall be unlawful for any person, including but not limited to
any clearing agency of a contract market or derivatives transaction
execution facility and any depository, that has received any money,
securities, or property for deposit in a separate account as provided
in paragraph (2) of this section, to hold, dispose of, or use any such
money, securities, or property as belonging to the depositing fu-
tures commission merchant or any person other than the customers
of such futures commission merchant.

SEc. 4e. It shall be unlawful for any person to act as floor trader
in executing purchases and sales, or as floor broker in executing
any orders for the purchase or sale, of any commodity for future
delivery, or involving any contracts of sale of any commodity for fu-
ture delivery, on or subject to the rules of any contract market or
derivatives transaction execution facility unless such person shall
have registered, under this Act, with the Commission as such floor
trader or floor broker and such registration shall not have expired
nor been suspended nor revoked.

SEC. 4f. (a) * * *

(b) Notwithstanding any other provisions of this Act, no person
desiring to register as futures commission merchant or as intro-
ducing broker shall be so registered unless he meets such min-
imum financial requirements as the Commission may by regulation
prescribe as necessary to insure his meeting his obligations as a
registrant, and each person so registered shall at all times continue
to meet such prescribed minimum financial requirements: Pro-
vided, That such minimum financial requirements will be consid-
ered met if the applicant for registration or registrant is a member
of a contract market or derivatives transaction execution facility
and conforms to minimum financial standards and related report-
ing requirements set by such contract market or derivatives trans-
action execution facility in its bylaws, rules, regulations, or resolu-
tions and approved by the Commission as adequate to effectuate
the purposes of this subsection.

(e)(1) * * *

* k *k & * * *k

(3)A) * * *

(B) The Commission, in requiring reports pursuant to this para-
graph, shall specify the information required, the period for which
it is required, the time and date on which the information must be
furnished, and whether the information is to be furnished directly
to the Commission or to a contract market or derivatives trans-
action execution facility or other self-regulatory organization with
primary responsibility for examining the registered futures com-
mission merchant’s financial and operational condition.

* * * * * * *

SEC. 4g. (a) * * *

(b) Every [clearinghouse and contract market] registered entity
shall maintain daily trading records. The daily trading records
shall include such information as the Commission shall prescribe
by rule.

* * *k & * * k
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(f) Nothing contained in this section shall be construed to pro-
hibit the Commission from making separate determinations for dif-
ferent [clearinghouses, contract markets, and exchanges] reg-
istered entities when such determinations are warranted in the
judgment of the Commission.

SEC. 4h. It shall be unlawful for any person falsely to represent
such person to be a member of a [contract market] registered enti-
ty or the representative or agent of such member, or to be a reg-
istrant under this Act or the representative or agent of any reg-
istrant, in soliciting or handling any order or contract for the pur-
chase or sale of any commodity in interstate commerce or for future
delivery, or falsely to represent in connection with the handling of
any such order or contract that the same is to be or has been exe-
cuted on, or by or through a member of, any [contract market] reg-
istered entity.

SEC. 4i. It shall be unlawful for any person to make any contract
for the purchase or sale of any commodity for future delivery on or
subject to the rules of any contract market or derivatives trans-
action execution facility—

(1) * *

% * * * % * *

[SEC. 4j. (a)(1) The Commission shall issue regulations to pro-
hibit the privilege of dual trading on each contract market which
has not been exempted from such regulations under paragraph (3).
The regulations issued by the Commission under this paragraph—

[(A) shall provide that the prohibition of dual trading there-
under shall take effect not less than thirty days after the
issuance of the regulations;

[(B) shall provide for exceptions, as the Commission deter-
mines necessary and appropriate, to ensure fairness and or-
derly trading in affected contract markets, including—

) [éi) transition measures and a reasonable phase-in pe-
riod,

[(ii) exceptions for spread transactions and the correc-
tion of trading errors,

[Gii) allowance for a customer to designate in writing
not less than once annually a named floor broker to exe-
cute orders for such customer, notwithstanding the regula-
tions to prohibit the privilege of dual trading required
under this paragraph, and

[(iv) other measures reasonably designed to accommo-
date unique or special characteristics of individual boards
of trade or contract markets, to address emergency or un-
usual market conditions, or otherwise to further the public
interest;

[(C) shall establish procedures for the application for and
issuance of exemptions under paragraph (3) which, among
other things, shall specify the relevant data required to be sub-
mitted by the board of trade with each application;

[(D) shall specify the methodology by which it shall deter-
mine the average daily trading volume on a contract market
for purposes of paragraph (4) based on a moving daily average
of either six or twelve months; and

[(E) shall establish an expeditious procedure to revoke an
exemption granted under paragraph (3) providing sufficient no-
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tice, opportunity for hearing, and findings to assure funda-
mental fairness.

[(2) As used in this section, the term “dual trading” means the
execution of customer orders by a floor broker during any trading
session in which the floor broker executes any trade in the same
contract market for—

[(A) the account of such floor broker;

[(B) an account for which such floor broker has trading dis-
cretion; or

[(C) an account controlled by a person with whom such floor
broker is subject to trading restrictions under section 4j(d).

[(83) The Commission shall exempt a contract market from the
regulations issued under paragraph (1), either unconditionally or
on stated conditions (including stated periods of time) relevant to
the attainment or maintenance of compliance with the standards in
subparagraphs (A) and (B), upon finding that—

[(A) the trade monitoring system in place at the contract
market satisfies the requirements of section 5a(b) with regard
to violations attributable to dual trading at such contract mar-
ket; or

[(B)(i) there is a substantial likelihood that a dual trading
suspension would harm the public interest in hedging or price
basing at such contract market, and

[(ii) other corrective actions, such as those described in sec-
tion 8e, are sufficient and appropriate to bring the contract
market into compliance with the standard in subparagraph
(A).

[(4)(A) The regulations issued by the Commission under para-
graph (1) shall not apply to any contract market in which the Com-
mission determines that the average daily trading volume is less
than the threshold trading level established for the contract market
under this paragraph.

[(B) The threshold trading level shall be set initially at eight
thousand contracts.

[(C) The Commission may, by rule or order—

[(i) increase, or

[(i1) at any time following the date three years after the date
of enactment of this paragraph, decrease,

the threshold trading level for specific contract markets after tak-
ing into consideration the actual or potential effects of a dual trad-
ing ban on the public interest in hedging or price basing at the af-
fected contract market.

[(D) The Commission shall provide the affected contract market
with adequate notice of any such increase or decrease.

[(5) Before the Commission denies an application for an exemp-
tion under paragraph (3) or exempts a contract market subject to
conditions, it shall—

[(A) provide the affected board of trade with notice of the
reason or reasons that the application was not approved as
submitted, including—

[(i) any reason the Commission has to believe that the
trade monitoring system in place at the contract market
does not satisfy the requirements of paragraph (3)(A) and
the basis for such reason;
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[(ii) any corrective action or actions, such as those de-
scribed in section 8e, that the Commission believes the af-
fected contract market must take to satisfy the require-
ments of paragraph (3)(A), and an acceptable timetable for
such corrective action; and

[(iii) any conditions or limitations that the Commission
proposes to attach to the exemption under paragraph (3);

[(B) provide the affected board of trade with an opportunity
for a hearing through submission of written data, views, or ar-
guments and, under terms set by the Commission at the re-
quest of the board of trade, through an oral presentation of
views and comments to the Commission, in order to make the
demonstration required under paragraph (3) or otherwise to
petition the Commission with respect to its application; and

[(C) make findings, based on the information, views, and ar-
guments placed before it in connection with the application, as
to whether—

[(i) the standard in either paragraph (3)(A) or (3)(B) ap-
plies, and

[(ii) any conditions or limitations which the Commission
proposes to attach under paragraph (3) are appropriate in
light of the purposes of this subsection.

The Commission shall publish in the Federal Register notice of any
exemptive petitions filed under paragraph (3) and any proposed or
final actions the Commission may take on such petitions. Unless
the Commission determines that more immediate action is appro-
priate in the public interest, any Commission order denying an ap-
plication or exempting a contract market conditionally shall not
take effect for at least twenty days following the issuance of the
order.

[(6) Violation of an order issued under this subsection shall be
considered a violation of an order of the Commission for purposes
of—

[(i) establishing liability and assessing penalties against a
contract market or any director, officer, agent, or employee
thereof under section 6b or 6c; or

[(ii) initiating proceedings under section 5b or 6(a).

[(7) Any board of trade which has applied to the Commission to
exempt a contract market from the regulations issued under para-
graph (1) may obtain judicial review of any final action of the Com-
mission to deny such application, to issue an exemption subject to
conditions, or to revoke an exemption, only in the United States
Court of Appeals for the circuit in which the party seeking review
resides or has its principal place of business, or in the United
States Court of Appeals for the District of Columbia Circuit, under
the standards applicable to rulemaking proceedings under section
553 of title 5, United States Code.

[(8)(A) The Commission shall issue the regulations required
under paragraph (1) not later than two hundred and seventy days
after the enactment of this section. If, prior to the effective date of
the prohibition on dual trading under such regulations, a board of
trade submits to the Commission an application for an exemption
for a contract market under paragraph (3), the Commission shall
not apply the prohibition against dual trading under paragraph (1)
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to the contract market until the Commission has approved or de-
nied the application.

[(B) The Commission shall approve or deny any application for
an exemption under paragraph (3) within seventy-five days after
receipt of the application, or as soon as practicable.

[(b) If, in addition to the regulations issued pursuant to sub-
section (a), the Commission has reason to believe that dual trading-
related or facilitated abuses are not being or cannot be effectively
addressed by subsection (a), the Commission shall make a deter-
mination, after notice and opportunity for hearing, whether or not
a floor broker may trade for his own account or any account in
which such broker has trading discretion, and also execute a cus-
tomer’s order for future delivery and, if the Commission determines
that such trades and such executions shall be permitted, the Com-
mission shall further determine the terms, conditions, and cir-
cumstances under which such trades and such executions shall be
conducted: Provided, That any such determination shall, at a min-
imum, take into account the effect upon the liquidity of trading of
each market: And provided further, That nothing herein shall be
construed to prohibit the Commission from making separate deter-
minations for different contract markets when such are warranted
in the judgment of the Commission, or to prohibit contract markets
from setting terms and conditions more restrictive than those set
by the Commission.

[(¢) The Commission shall within nine months after the effective
date of the Commodity Futures Trading Commission Act of 1974,
and subsequently when it determines that changes are required,
make a determination, after notice and opportunity for hearing,
whether or not a futures commission merchant may trade for its
own account or any proprietary account, as defined by the Commis-
sion, and if the Commission determines that such trades shall be
permitted, the Commission shall further determine the terms, con-
ditions, and circumstances under which such trades shall be con-
ducted: Provided, That any such determination, at a minimum,
shall take into account the effect upon the liquidity of trading of
each market: And provided further, That nothing herein shall be
construed to prohibit the Commission from making separate deter-
minations for different contract markets when such are warranted
in the judgment of the Commission, or to prohibit contract markets
from setting terms and conditions more restrictive than those set
by the Commission.

[(d)(1) Except as provided in paragraph (2), a floor broker may
not execute an order of a customer if such floor broker knows the
opposite party to the transaction to be a floor broker or floor trader
with whom such trader or broker has a relationship involving trad-
ing on such contract market as—

[(A) a partner in a partnership;

[(B) an employer or employee; or

1[(C) Such other affiliation as the Commission may specify by
rule.

[(2) Paragraph (1) shall not apply—

[(A) if the Commission has adopted rules that the Commis-
sion certifies to Congress require procedures and standards de-
signed to prevent violations of this Act attributable to the trad-
ing described in paragraph (1); or
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[(B) to any contract market that has implemented rules de-
signed to prevent violations of this Act attributable to the trad-
ing described in paragraph (1), except that, if the Commission
determines, by rule or order, that such rules are not adequate
to prevent such violations, paragraph (1) shall become effective
with respect to such contract market after a reasonable period
determined by the Commission.]

SEcC. [4k.]1 4. (1) It shall be unlawful for any person to be associ-
ated with a futures commission merchant as a partner, officer, or
employee, or to be associated with an introducing broker as a part-
ner, officer, employee, or agent (or any person occupying a similar
status or performing similar functions), in any capacity that in-
volves (i) the solicitation or acceptance of customers’ orders (other
than in a clerical capacity) or (ii) the supervision of any person or
persons so engaged, unless such person is registered with the Com-
mission under this Act as an associated person of such futures com-
mission merchant or of such introducing broker and such registra-
tion shall not have expired, been suspended (and the period of sus-
pension has not expired), or been revoked. It shall be unlawful for
a futures commission merchant or introducing broker to permit
such a person to become or remain associated with the futures
commission merchant or introducing broker in any such capacity if
such futures commission merchant or introducing broker knew or
should have known that such person was not so registered or that
such registration had expired, been suspended (and the period of
suspension has not expired), or been revoked. Any individual who
is registered as a floor broker, futures commission merchant, or in-
troducing broker (and such registration is not suspended or re-
voked) need not also register under this subsection.

* * * * * * *

SEC. [41.] 4k. It is hereby found that the activities of commodity
trading advisors and commodity pool operators are affected with a
national public interest in that, among other things—

(1) their advice, counsel, publications, writings, analyses, and
reports are furnished and distributed, and their contracts, so-
licitations, subscriptions, agreements, and other arrangements
with clients take place and are negotiated and performed by
the use of the mails and other means and instrumentalities of
interstate commerce;

(2) their advice, counsel, publications, writings, analyses, and
reports customarily relate to and their operations are directed
toward and cause the purchase and sale of commodities for fu-
ture delivery on or subject to the rules of contract markets or
derivatives transaction execution facilities; and

(3) the foregoing transactions occur in such volume as to af-
fect substantially transactions on contract markets or deriva-
tives transaction execution facilities.

SEC. [4m.] 4/. (1) It shall be unlawful for any commodity trading
advisor or commodity pool operator, unless registered under this
Act, to make use of the mails or any means or instrumentality of
interstate commerce in connection with his business as such com-
modity trading advisor or commodity pool operator: Provided, That
the provisions of this section shall not apply to any commodity
trading advisor who, during the course of the preceding twelve
months, has not furnished commodity trading advice to more than
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fifteen persons and who does not hold himself out generally to the
public as a commodity trading advisor. The provisions of this sec-
tion shall not apply to any commodity trading advisor who is a (1)
dealer, processor, broker, or seller in cash market transactions of
any commodity specifically set forth in section 2(a) of this Act prior
to the enactment of the Commodity Futures Trading Commission
Act of 1974 (or products thereof) or (2) nonprofit, voluntary mem-
bership, general farm organization, who provides advice on the sale
or purchase of any commodity specifically set forth in section 2(a)
of this Act prior to the enactment of the Commodity Futures Trad-
ing Commission Act of 1974; if the advice by the person described
in clause (1) or (2) of this sentence as a commodity trading advisor
is solely incidental to the conduct of that person’s business: Pro-
vided, That such person shall be subject to proceedings under sec-
tion 14 of this Act.

* k *k & * k *k

SEC. [4n.] 4m. (1) Any commodity trading advisor or commodity
pool operator, or any person who contemplates becoming a com-
modity trading advisor or commodity pool operator, may register
under this Act by filing an application with the Commission. Such
application shall contain such information, in such form and detalil,
as the Commission may, by rules and regulations, prescribe as nec-
essary or appropriate in the public interest, including the following:

(A) * * %

ES £ % £ & £ *k

SEC. [40.] 4n. (1) It shall be unlawful for a commodity trading
advisor, associated person of a commodity trading advisor, com-
modity pool operator, or associated person of a commodity pool op-
erator by use of the mails or any means or instrumentality of inter-
state commerce, directly or indirectly—

(A) * * =

* * k & * * k

SEC. [4p.] 40. (a) The Commission may specify by rules and reg-
ulations appropriate standards with respect to training, experience,
and such other qualifications as the Commission finds necessary or
desirable to insure the fitness of persons required to be registered
with the Commission. In connection therewith, the Commission
may prescribe by rules and regulations the adoption of written pro-
ficiency examinations to be given to applicants for registration and
the establishment of reasonable fees to be charged to such appli-
cants to cover the administration of such examinations. The Com-
mission may further prescribe by rules and regulations that, in lieu
of examinations administered by the Commission, futures associa-
tions registered under section 17 of this [Act or contract markets]
Act, contract markets, or derivatives transaction execution facilities
may adopt written proficiency examinations to be given to appli-
cants for registration and charge reasonable fees to such applicants
to cover the administration of such examinations. Notwithstanding
any other provision of this section, the Commission may specify by
rules and regulations such terms and conditions as it deems appro-
priate to protect the public interest wherein exception to any writ-
ten proficiency examination shall be made with respect to individ-
uals who have demonstrated, through training and experience, the
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degree of proficiency and skill necessary to protect the interests of
customers, clients, pool participants, or other members of the pub-
lic with whom such individuals deal.

(b) The Commission shall issue regulations to require new reg-
istrants, within six months after receiving such registration, to at-
tend a training session, and all other registrants to attend periodic
training sessions, to ensure that registrants understand their re-
sponsibilities to the public under this Act, including responsibilities
to observe just and equitable principles of trade, any rule or regula-
tion of the Commission, any rule of any appropriate contract mar-
ket, derivatives transaction execution facility, registered futures as-
sociation, or other self-regulatory organization, or any other appli-
cable Federal or state law, rule or regulation.

SEC. 4p. SPECIAL PROCEDURES TO ENCOURAGE AND FACILITATE
BONA FIDE HEDGING BY AGRICULTURAL PRODUCERS.

(a) AUTHORITY.—The Commission shall consider issuing rules or
orders which—

(1) prescribe procedures under which each contract market is
to provide for orderly delivery, including temporary storage
costs, of any agricultural commodity enumerated in section
1a(3) which is the subject of a contract for purchase or sale for
future delivery;

(2) increase the ease with which domestic agricultural pro-
ducers may participate in contract markets, including by ad-
dressing cost and margin requirements, so as to better enable
such producers to hedge price risk associated with their produc-
tion;

(3) provide flexibility in the minimum quantities of such agri-
cultural commodities that may be the subject of a contract for
purchase or sale for future delivery that is traded on a contract
market, to better allow domestic agricultural producers to hedge
such price risk; and

(4) encourage exchanges to provide information and otherwise
facilitate the participation of domestic agricultural producers in
contract markets.

(b) REPORT.—Within 1 year after the date of enactment of this sec-
tion, the Commission shall submit to the Committee on Agriculture
of the House of Representatives and the Committee on Agriculture,
Nutrition, and Forestry of the Senate a report on the steps it has
taken to implement this section and on the activities of contract
markets pursuant to this section.

[SEc. 5. The Commission is hereby authorized and directed to
designate any board of trade as a “contract market” when, and only
when, such board of trade complies with and carries out the fol-
lowing conditions and requirements:

[(1) When located at a terminal market where any cash com-
modity of the kind specified in the contracts of sale of commod-
ities for future delivery to be executed on such board is sold in
sufficient volumes and under such conditions as fairly to reflect
the general value of the commodity and the differences in
value between the various grades of such commodity, and
where there is available to such board of trade official inspec-
tion service approved by the Secretary of Agriculture or the
Commission for the purpose: Provided, That any board of trade
not so located shall be designated as a “contract market” if
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such board of trade provides for the delivery of commodities on
such contracts at a delivery point or points and upon terms
and conditions approved by the Commission.

[(2) When the governing board thereof provides for the mak-
ing and filing by the board or any member thereof, as the Com-
mission may direct, of reports in accordance with the rules and
regulations, and in such manner and form and at such times
as may be prescribed by the Commission, showing the details
and terms of all transactions entered into by the board, or the
members thereof, either in cash transactions or transactions
for future delivery consummated on or subject to the rules of
a board of trade, and when such governing board provides, in
accordance with such rules and regulations, for the keeping of
a record by the board or the members of the board of trade,
as the Commission may direct, showing the details and terms
of all cash and future transactions entered into by them, con-
summated on or subject to the rules of a board of trade, such
record to be in permanent form, showing the parties to all such
transactions, including the persons for whom made, any as-
signments or transfers thereof, with the parties thereto, and
the manner in which said transactions are fulfilled, discharged,
or terminated. Such record shall be required to be kept for a
period of three years from the date thereof, or for a longer pe-
riod if the Commission shall so direct, and shall at all times
be open to the inspection of any representative of the Commis-
sion or United States Department of Justice.

[(3) When the governing board thereof provides for the pre-
vention of dissemination by the board or any member thereof,
of false or misleading or knowingly inaccurate reports con-
cerning crop or market information or conditions that affect or
tend to affect the price of any commodity in interstate com-
merce.

[(4) When the governing board thereof provides for the pre-
vention of manipulation of prices and the cornering of any com-
modity by the dealers or operators upon such board.

[(5) When the governing board thereof does not exclude from
membership in, and all privileges on, such board of trade, any
duly authorized representative of any lawfully formed and con-
ducted cooperative association of producers having adequate fi-
nancial responsibility which is engaged in any cash commodity
business, if such association has complied, and agrees to com-
ply, with such terms and conditions as are or may be imposed
lawfully on other members of such board: Provided, That no
rule of a contract market shall forbid or be construed to forbid
the return on a patronage basis by such cooperative association
to its bona fide members of moneys collected in excess of the
expense of conducting the business of such association.

[(6) When the governing board provides for making effective
the final orders or decisions entered pursuant to the provisions
of section 6(c), and the orders issued pursuant to the provisions
of section 5a of this Act, and for compliance in all other re-
spects with the requirements applicable to such board of trade
under this Act.

[(7) When such board of trade demonstrates that trans-
actions for future delivery in the commodity for which designa-
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tion as a contract market is sought will not be contrary to the
public interest.

[(8) When such board of trade demonstrates that every con-
tract market for which such board of trade is designated com-
plies with the requirements of section 5a(b).

[SEc. 5a. (a) Each contract market shall—

[(1) promptly furnish the Commission copies of all bylaws,
rules, regulations, and resolutions made or issued by it or by
the governing board thereof or any committee, and of all
changes and proposed changes therein;

[(2) keep all books, records, minutes, and journals of pro-
ceedings of such contract market, and its governing board,
committees, subsidiaries, and affiliates in a manner that will
clearly describe all matters discussed by such contract market,
governing board, committees, subsidiaries and affiliates and re-
veal any action taken in such matters, and allow inspection at
all times by any authorized representative of the Commission
or United States Department of Justice of all such books,
records, minutes, and journals of proceedings. Such books,
records, minutes, and journals of proceedings shall be kept for
a period of three years from the date thereof, or for a longer
period if the Commission shall so direct;

[(3) require the operators of warehouses in which or out of
which any commodity is deliverable on any contract for future
delivery made on or subject to the rules of such contract mar-
ket, to make such reports, keep such records, and permit such
warehouse visitation as the Commission may prescribe. Such
books and records shall be required to be kept for a period of
three years from the date thereof, or for a longer period if the
Commission shall so direct, and such books, records, and ware-
houses shall be open at all times to inspection by any rep-
resentative of the Commission or United States Department of
Justice;

[(4) when so directed by order of the Commission, provide
for a period, after trading in contracts of sale of any commodity
for future delivery in a delivery month has ceased, during
which contracts of sale of such commodity for future delivery
in such month may be satisfied by the delivery of the actual
cash commodity. Whenever, after due notice and opportunity
for hearing, the Commission finds that provision for such a pe-
riod of delivery for any one or more commodities or markets
would prevent or tend to prevent “squeezes” and market con-
gestion endangering price stability, it shall, by order, require
such period of delivery (which shall be not less than three nor
more than ten business days) applicable to such commodities
and markets as it finds will prevent or tend to prevent such
“squeezes” and market congestion: Provided, however, That
such order shall not apply to then existing contracts;

[(5) require the party making delivery of any commodity on
any contract of sale of such commodity for future delivery to
furnish the party obligated under the contract to accept deliv-
ery, written notice of the date of delivery at least one business
day prior to such date of delivery. Whenever, after due notice
and opportunity for hearing, the Commission finds that the
giving of longer notice of delivery is necessary to prevent or di-
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minish unfair practices in trading in any one or more commod-
ities or markets, it shall by order require such longer notice of
delivery (which shall be not more than ten business days) ap-
plicable to such commodities and markets as it finds will pre-
vent or diminish such unfair practices: Provided, however, That
such order shall not apply to then existing contracts;

[(6) require that all contracts of sale of any commodity for
future delivery on such contract market shall provide for the
delivery thereunder of commodities of grades conforming to
United States standards, if such standards shall have been of-
ficially promulgated and adopted by the Commission;

[(7) require that receipts issued under the United States
Warehouse Act (U.S.C., 1934 ed., title 7, secs. 241-273) shall
be accepted in satisfaction of any futures contract, made on or
subject to the rules of such contract market, without discrimi-
nation and notwithstanding that the warehouseman issuing
such receipts is not also licensed as a warehouseman under the
laws of any State or enjoys other or different privileges than
under State law: Provided, however, That such receipts shall
be for the kind, quality, and quantity of commodity specified in
such contract and that the warehouse in which the commodity
is stored meets such reasonable requirements as may be im-
posed by such contract market on other warehouses as to loca-
tion, accessibility, and suitability for warehousing and delivery
purposes: And provided further, That this subsection shall
apply only to futures contracts for those commodities which
may be delivered from a warehouse subject to the United
States Warehouse Act;

[(8) enforce all bylaws, rules, regulations, and resolutions,
made or issued by it or by the governing board thereof or any
committee, that (i) have been approved by the Commission
pursuant to paragraph (12) of this section, (ii) have become ef-
fective under such paragraph, or (iii) must be enforced pursu-
ant to any Commission rule, regulation, or order; and revoke
and not enforce any bylaw, rule, regulation, or resolution,
made, issued, or proposed by it or by the governing board
thereof or any committee, that has been disapproved by the
Commission;

[(9) enforce all bylaws, rules, regulations, and resolutions
made or issued by it or by the governing board thereof or by
any committee, which provide minimum financial standards
and related reporting requirements for futures commission
merchants who are members of such contract market, and
which have been approved by the Commission;

[(10) permit the delivery of any commodity, on contracts of
sale thereof for future delivery, of such grade or grades, at
such point or points and at such quality and locational price
differentials as will tend to prevent or diminish price manipu-
lation, market congestion, or the abnormal movement of such
commodity in interstate commerce. If the Commission after in-
vestigation finds that the rules and regulations adopted by a
contract market permitting delivery of any commodity on con-
tracts of sale thereof for future delivery, do not accomplish the
objectives of this subsection, then the Commission shall notify
the contract market of its finding and afford the contract mar-
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ket an opportunity to make appropriate changes in such rules
and regulations. If the contract market within seventy-five
days of such notification fails to make the changes which in
the opinion of the Commission are necessary to accomplish the
objectives of this subsection, then the Commission after grant-
ing the contract market an opportunity to be heard, may
change or supplement such rules and regulations of the con-
tract market to achieve the above objectives: Provided, That
any order issued under this paragraph shall not apply to con-
tracts of sale for future delivery in any months in which con-
tracts are currently outstanding and open: And provided fur-
ther, That no requirement for an additional delivery point or
points shall be promulgated following hearings until the con-
tract market affected has had notice and opportunity to file ex-
ceptions to the proposed order determining the location and
number of such delivery point or points;

[(11) provide a fair and equitable procedure through arbitra-
tion or otherwise (such as by delegation to a registered futures
association having rules providing for such procedures) for the
settlement of customers’ claims and grievances against any
member or employee thereof: Provided, That (A) the use of
such procedure by a customer shall be voluntary, (B) the term
“customer” as used in this paragraph shall not include another
member of the contract market, and (C) in the case of a claim
arising from a violation in the execution of an order on the
floor of a contract market, such procedure shall provide, to the
extent appropriate—

[(i) for payment of actual damages proximately caused
by such violation. If an award of actual damages is made
against a floor broker in connection with the execution of
a customer order, and the futures commission merchant
which selected the floor broker for the execution of the cus-
tomer order is held to be responsible under section 2(a)(1)
for the floor broker’s violation, such futures commission
merchant may be required to satisfy such award; and

[(ii) where the violation is willful and intentional, for
payment to the customer of punitive or exemplary dam-
ages, in addition to losses proximately caused by the viola-
tion, in an amount equal to no more than two times the
amount of such losses. If punitive or exemplary damages
are awarded against a floor broker in connection with the
execution of a customer order, and the futures commission
merchant which selected the floor broker for the execution
of such order is held to be responsible under section 2(a)(1)
for the floor broker’s violation, such futures commission
merchant may be required to satisfy the award of punitive
or exemplary damages if the floor broker fails to do so, ex-
cept that such requirement shall apply to the futures com-
mission merchant only if it willfully and intentionally se-
lected the floor broker with the intent to assist or facilitate
the floor broker’s violation,;

[(12)(A) except as otherwise provided in this paragraph, sub-
mit to the Commission for its prior approval all bylaws, rules,
regulations, and resolutions (“rules”) made or issued by such
contract market, or by the governing board thereof or any com-
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mittee thereof, that relate to terms and conditions in contracts
of sale to be executed on or subject to the rules of such contract
market, as such terms and conditions are defined by the Com-
mission by rule or regulation, except those rules relating to the
setting of levels of margin. Each contract market shall submit
to the Commission all other rules (except those relating to the
setting of levels of margin and except those that the Commis-
sion may specify by regulation) and may make such rules effec-
tive ten days after receipt of such submission by the Commis-
sion unless, within the ten-day period, the contract market re-
quests review and approval thereof by the Commission or the
Commission notifies such contract market in writing of its de-
termination to review such rules for approval. The determina-
tion to review such rules for approval shall not be delegable to
any employee of the Commission. At least thirty days before
approving any rules of major economic significance, as deter-
mined by the Commission, the Commission shall publish a no-
tice of such rules in the Federal Register. The Commission
shall give interested persons an opportunity to participate in
the approval process through the submission of written data,
views, or arguments. The determination by the Commission
whether any such rules are of major economic significance
shall be final and not subject to judicial review. The Commis-
sion shall approve such rules if such rules are determined by
the Commission not to be in violation of this Act or the regula-
tions of the Commission and the Commission shall disapprove,
after appropriate notice and opportunity for hearing, any such
rule which the Commission determines at any time to be in
violation of the provisions of this Act or the regulations of the
Commission. If the Commission institutes proceedings to deter-
mine whether a rule should be disapproved pursuant to this
paragraph, it shall provide the contract market with written
notice of the proposed grounds for disapproval, including the
specific sections of this Act or the Commission’s regulations
which would be violated. At the conclusion of such proceedings,
the Commission shall approve or disapprove such rule. Any
disapproval shall specify the sections of this Act or the Com-
mission’s regulations which the Commission determines such
rule has violated or, if effective, would violate. If the Commis-
sion does not approve or institute disapproval proceedings with
respect to any rule within one hundred and eighty days after
receipt or within such longer period as the contract market
may agree to, or if the Commission does not conclude a dis-
approval proceeding with respect to any rule within one year
after receipt or within such longer period as the contract mar-
ket may agree to, such rule may be made effective by the con-
tract market until such time as the Commission disapproves
such rule in accordance with this paragraph.

[(B)(i) The Commission shall issue regulations to specify the
terms and conditions under which, in an emergency as defined
by the Commission, a contract market may, by a two-thirds
vote of its governing board, make a rule (hereinafter referred
to as an “emergency rule”) effective on a temporary basis with-
out prior Commission approval, or without compliance with the
ten-day notice requirement under subparagraph (A), or during
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any period of review by the Commission, if the contract market
makes every effort practicable to notify the Commission of such
emergency rule, along with a complete explanation of the
emergency involved, prior to making the emergency rule effec-
tive. If the contract market does not provide the Commission
with such notification and explanation before making the
emergency rule effective, the contract market shall provide the
Commission with such notification and explanation at the ear-
liest possible date. The Commission may delegate the power to
receive such notification and explanation to such individuals as
the Commission determines necessary and appropriate.

[(i1) Within ten days of the receipt from a contract market
of notification of such an emergency rule and an explanation
of the emergency involved, or as soon as practicable, the Com-
mission shall determine whether it is appropriate either—

[(I) to permit such rule to remain in effect during the
pendency of the emergency, or

L) to suspend the effect of such rule pending review ei-
ther under the procedures of subparagraph (A) or other-
wise.

The Commission shall submit a report on its determination
and the basis thereof with respect to such emergency rule to
the affected contract market, to the Committee on Agriculture
of the House of Representatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Senate. If the report is
submitted more than ten days after the Commission’s receipt
of notification of such an emergency rule from a contract mar-
ket, the report shall explain why submission within such ten-
day period was not practicable. A determination by the Com-
mission to suspend the effect of a rule under this subparagraph
shall be subject to judicial review on the same basis as an
emergency determination under section 8a(9). Nothing in this
paragraph shall be construed to limit the authority of the Com-
mission under section 8a(9);

[(13) provide for disclosure to the contract market and the
Commission of any trade, business, or financial partnership,
cost-, profit-, or capital-sharing agreements or other formal ar-
rangement among or between floor brokers and traders on
such contract market where such partnership agreement or ar-
rangement is material and known to the floor broker or floor
trader;

[(14)(A) provide for meaningful representation on the gov-
erning board of the contract market’s board of trade of a diver-
sity of interests, including—

[(i) futures commission merchants;

[(i) producers of, and consumers, processors, distribu-
tors, or merchandisers of, principal commodities traded on
the board of trade;

[(iii) floor brokers and traders; and

[(iv) participants in a variety of pits or principal groups
of commodities traded on the exchange.

[(B) provide that no less than 20 percent of the regular vot-
ing members of such board be comprised of nonmembers of
such contract market’s board of trade with—
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[(i) expertise in futures trading, or the regulation there-
of, or in commodities traded through contracts on the
board of trade; or

[(ii) other eminent qualifications making such person ca-
pable of participating in and contributing to board delib-
erations.

[(C) provide that no less than 10 percent of the regular vot-
ing members of such board be comprised where applicable of
farmers, producers, merchants, or exporters of principal com-
modities traded on the exchange;

[(15)(A) provide on all major disciplinary committees for a
diversity of membership sufficient to ensure fairness and to
prevent special treatment or preference for any person in the
conduct of disciplinary proceedings and the assessment of pen-
alties.

[(B) Consistent with Commission rules, a major disciplinary
committee hearing a disciplinary matter shall include—

[(i) a majority of qualified persons representing a trad-
ing,(fi status other than that of the subject of the proceeding;
an

[(ii) where appropriate to carry out the purposes of this
Act, qualified persons who are not members of the ex-
change.

[(C) For purposes of this paragraph, a trading status on a
contract market may include, consistent with Commission
rules, such categories as

L) floor brokers and traders;

[(ii) producers, consumers, processors, distributors, or
merchandisers of commodities;

[(iii) futures commission merchants; and

[(iv) members of the aforementioned categories who par-
ticipate in particular contract markets or principal groups
of commodities on the board of trade.

[(D) If a contract market takes final disciplinary action
against a member for a violation that involves the execution of
a customer transaction and results in financial harm to such
customer, the contract market shall promptly inform the fu-
tures commission merchant identified on the records of such
contract market as having cleared such transaction, and such
futures commission merchant shall promptly inform the person
identified on its records as the owner of the account for which
such transaction was executed, of the disciplinary action and
the principal facts thereof;

[(16) provide that no member found by the Commission, a
contract market, a registered futures association, or a court of
competent jurisdiction to have committed any violation of this
Act or any other provision of law that would reflect on the fit-
ness of the member may serve on any contract market over-
sight or disciplinary panel for an appropriate period (as defined
by Commission rule); and

[(17)(A) provide for the avoidance of conflict of interest in de-
liberations by the governing board and any disciplinary and
oversight committees. In order to comply with this subpara-
graph, each contract market shall adopt rules and procedures
to require, at a minimum, that—
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[(i) any member of a governing board or a disciplinary
or other oversight committee must abstain from confiden-
tial deliberations and voting on any matter where the
named party in interest is the member, the member’s em-
ployer, the member’s employee, or any other person that
has a business, employment, or family relationship with
the member that warrants abstention by the member;

[(ii) any member of a governing board or a disciplinary
or other oversight committee must abstain from voting on
any significant action that would not be submitted to the
Commission for its prior approval, if, as determined in ac-
cordance with regulations promulgated by the Commis-
sion, the member knowingly has a direct and substantial
financial interest in the result of the vote, based either on
positions held personally or at an affiliated firm;

[(iii) prior to the deliberations of the governing board,
disciplinary board, or other oversight committee, acting di-
rectly or indirectly through an authorized member or con-
tract market official, the positions of the members of such
board or committee, and positions of the firm or firms with
which such members are affiliated, are reviewed: Provided,
however, That no contract market or official, employee,
member, other than the member whose position or posi-
tions are being reviewed, or agent thereof shall be subject
to liability, except for liability in an action initiated by the
Commission, for having conducted this review and for hav-
ing taken or not taken further action; and

[(iv) the board or committee shall clearly reflect, in the
minutes of such meeting, that the review required in
clause (iii) occurred and any decisions by a member to ab-
stain or by the board or committee whether to direct a
member or members to abstain from deliberations or vot-
ing on the matter before the board or committee.

Any member prohibited from voting on a rule pursuant to this
paragraph shall not be included in determining whether there
has been a two-thirds vote of members of the governing board
or committee as required by subparagraph (12).

[(B) For the purposes of this paragraph, the term “signifi-
cant action that would not be submitted to the Commission for
its prior approval” includes—

[(i) any nonphysical emergency rule; or

[(ii) any changes in margin levels designed to respond to
extraordinary market conditions that are likely to have a
substantial affect on prices in any contract traded on such
contract market, but does not include any rule not sub-
mitted for prior Commission approval because such rule is
unrelated to terms and conditions of any contract traded
on such contract market.

[(C) Notwithstanding the provisions of subparagraph (A)(i),
the Commission shall issue rules establishing the conditions
under which a member of a board or committee who is re-
quired to abstain from voting on a significant action, as pro-
vided in subparagraph (A)(ii), may participate in deliberations
on that action prior to such vote, where the member’s partici-
pation is consistent with the public interest.
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[(b)(1) Each contract market shall maintain and utilize a system
to monitor trading to detect and deter violations of the contract
market’s rules and regulations committed in the making of trades
and the execution of customer orders on the floor or subject to the
rules of such contract market. The system shall include—

[(A) physical observation of trading areas;

[(B) audit trail and recordkeeping systems able to capture
essential data on the terms, participants, and sequence of
transactions (including relevant data on unmatched trades and
out-trades);

[(C) systems capable of reviewing, and used to review, data
on trades effectively on a regular basis to detect violations
committed in making trades and executing customer orders on
the floor or subject to the rules of such contract market,
including—

Ei(i) all types of violations attributable to dual trading;
an

[(Gi) to the full extent feasible, as determined by the
Commission, all other types of violations involving the
making of trades and the execution of customer orders;

[(D) the use of information gathered through such system on
a consistent basis to bring appropriate disciplinary actions
against violators;

[(E) the commitment of resources to such system necessary
for such system to be effective in detecting and deterring such
violations, including adequate staff to develop and prosecute
disciplinary actions; and

[(F) the assessment of meaningful penalties against violators
and the referral of appropriate cases to the Commission.

[(2) The audit trail system of the contract market shall, con-
sistent with Commission regulations, accurately record—

[(A) the times of trades in increments of no more than one
minute in length; and

[(B) the sequence of trades for each floor trader and broker.

[(3) Beginning three years after the date of enactment of this
subsection, the audit trail system of each contract market, except
as provided in paragraph (5) and except to the extent the Commis-
sion determines that circumstances beyond the control of the con-
tract market prevent compliance despite the contract market’s af-
firmative good faith efforts to comply, shall—

[(A) for all trades, record accurately and promptly the essen-
tial data on terms, participants, and times as required by the
Commission by rule, including the time of execution of such
trade, through a means that—

[(i) records such data in a form which cannot be altered
except in a manner that will leave a complete and inde-
pendent record of such alteration,;

. [(ii) continually provides such data to the contract mar-
et;

[(iii) identifies such time, to the extent practicable as de-
termined by the Commission—

[(I) independently of the person making the trade;

[(I) through a mechanism that records the time
automatically when entered by the person making the
trade; or
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[(III) through such other means that will capture a
similarly reliable time; and

[(iv) is adequately precise to determine, to the extent
practicable as determined by the Commission by rule or
order—

[(I) the sequence of all trades by each floor trader;
and

[(II) the sequence of all trades by each floor broker;
and

[(B) to the extent practicable as determined by the Commis-
sion by rule or order, for customer trades, record the time that
each order is received on the floor of the board of trade, is re-
ceived by the floor broker for execution (or when such order is
transmitted in an extremely rapid manner to the broker), and
is reported from the floor of the board of trade as executed,
through a means that—

[(1) records such times in a form which cannot be altered
except in a manner that will leave a complete and inde-
pendent record of such alteration;

[(ii) continually provides such data to the contract mar-
ket;

[(iii) identifies such time—

[(I) independently of the person making the trade or
processing the order;

[(II) through a mechanism that records the time
automatically when entered by the person making the
trade or processing such order, as appropriate; or

[(III) through such other means as will capture a
similarly reliable time; and

[(iv) is adequately precise to determine—

[(I) the sequence in which, for each futures commis-
sion merchant, floor broker, or member firm, as appli-
cable, all orders are received on and reported from the
floor of the contract market; and

[(II) the sequence in which orders are received by
each floor broker for execution.

[(4) The Commission may, by rule, establish standards under
which the audit trail systems required under paragraph (3) shall
record, to the extent practicable—

[(A) the sequence of all trades made by all floor traders and
floor brokers; and

[(B) the interval between the time of receipt and the time
of execution of each order by the floor broker executing the
order.

[(5)(A) The Commission shall, by rule or order, make exemptions
from the requirements of paragraph (3)—

[(i) for an exchange with respect to which the Commission
finds that—

[(I) the volume of trading on such exchange is relatively
small and the exchange has demonstrated substantial com-
pliance with the objectives of such paragraph; and

[(II) the trade monitoring system at such exchange oth-
erwise maintains a high level of compliance with this sub-
section; and
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[(i1) to the extent determined appropriate by the Commis-
sion, for categories of customer orders with respect to which
the Commission finds that such orders are transmitted to and
reported from the trading pit in an extremely rapid manner
such that substantial compliance with the objectives of para-
graph (3) can be otherwise achieved.

[(B) For purposes of subparagraph (A)(i)(I) the Commission shall
find that the volume of trading at an exchange is relatively small
if, among other things, the Commission determines that the aver-
age daily trading volume for each contract market for which the
board of trade is designated is less than the threshold trading level
established for the contract market under section 4j(a)(4).

[(6) Any rule or order adopted by the Commission under para-
graphs (4) and (5) shall become effective thirty legislative days or
ninety calendar days, whichever is later, after submission of such
rule or order to the Committee on Agriculture of the House of Rep-
resentatives and the Committee on Agriculture, Nutrition, and For-
estry of the Senate. For purposes of this paragraph, the term “leg-
islative day” means any day on which either House of Congress is
in session.

[SEC. 5b. The failure or refusal of any board of trade to comply
with any of the provisions of this Act, or any of the rules, regula-
tions, or orders of the Commission or the commission thereunder,
shall be cause for suspending for a period not to exceed six months
or revoking the designation of such board of trade as a “contract
market” in accordance with the procedure and subject to the judi-
cial review provided in section 6(b) of this Act.]

SEC. 5. DESIGNATION OF BOARDS OF TRADE AS CONTRACT MARKETS.
(a) APPLICATIONS.—A board of trade applying to the Commission
for designation as a contract market shall submit an application to
the Commission that includes any relevant materials and records
the Commission may require consistent with this Act.
(b) CRITERIA FOR DESIGNATION.—

(1) IN GENERAL.—To be designated as a contract market, the
board of trade shall demonstrate to the Commission that the
board of trade meets the criteria specified in this subsection.

(2) PREVENTION OF MARKET MANIPULATION.—The board of
trade shall have the capacity to prevent market manipulation
through market surveillance, compliance, and enforcement
practices and procedures, including methods for conducting
real-time monitoring of trading and comprehensive and accu-
rate trade reconstructions.

(3) FAIR AND EQUITABLE TRADING.—The board of trade shall
establish and enforce trading rules to ensure fair and equitable
trading through the facilities of the contract market, and the
capacity to detect, investigate, and discipline any person that
violates the rules. Such rules may authorize—

(A) an exchange of—
(i) futures in connection with a cash commodity
transaction;
(it) futures for cash commodities;
(iii) transfer trades or office trades; or
(iv) futures for swaps; and
(B) a futures commission merchant, acting as principal
or agent, to enter into or confirm the execution of a contract
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for the purchase or sale of a commodity for future delivery
if the contract is reported, recorded, or cleared in accord-
ance with the rules of the contract market or a derivatives
clearing organization.

(4) TRADE EXECUTION FACILITY.—The board of trade shall—

(A) establish and enforce rules defining, or specifications
detailing, the manner of operation of the trade execution fa-
cility maintained by the board of trade, including rules or
specifications describing the operation of any electronic
matching platform; and

(B) demonstrate that the trading facility operates in ac-
cordance with the rules or specifications.

(5) FINANCIAL INTEGRITY OF TRANSACTIONS.—The board of
trade shall establish and enforce rules and procedures for en-
suring the financial integrity of transactions entered into by or
through the facilities of the contract market.

(6) DISCIPLINARY PROCEDURES.—The board of trade shall es-
tablish and enforce disciplinary procedures that authorize the
board of trade to discipline, suspend, or expel members or mar-
ket participants that violate the rules of the board of trade, or
similar methods for performing the same functions, including
delegation of the functions to third parties.

(7) PUBLIC ACCESS.—The board of trade shall provide the
public with access to the rules, regulations, and contract speci-
fications of the board of trade.

(8) ABILITY TO OBTAIN INFORMATION.—The board of trade
shall establish and enforce rules that will allow the board of
trade to obtain any necessary information to perform any of the
functions described in this subsection, including the capacity to
carry out such international information-sharing agreements as
the Commission may require.

(¢) EXISTING CONTRACT MARKETS.—A board of trade that is des-
ignated as a contract market on the effective date of the Commodity
Futures Modernization Act of 2000 shall be considered to be a des-
ignated contract market under this section.

(d) CORE PRINCIPLES FOR CONTRACT MARKETS.—

(1) IN GENERAL.—To maintain the designation of a board of
trade as a contract market, a board of trade shall comply with
the core principles specified in this subsection.

(2) COMPLIANCE WITH RULES.—The board of trade shall mon-
itor and enforce compliance with the rules of the contract mar-
ket, including the terms and conditions of any contracts to be
traded and any limitations on access to the contract market.

(3) CONTRACTS NOT READILY SUBJECT TO MANIPULATION.—
The board of trade shall list on the contract market only con-
tracts that are not readily susceptible to manipulation.

(4) MONITORING OF TRADING.—The board of trade shall mon-
itor trading to prevent manipulation, price distortion, and dis-
ruptions of the delivery or cash-settlement process.

(5) POSITION LIMITATIONS OR ACCOUNTABILITY.—To reduce
the potential threat of market manipulation or congestion, espe-
cially during trading in the delivery month, the board of trade
shall adopt position limitations or position accountability for
speculators, where necessary and appropriate.
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(6) EMERGENCY AUTHORITY.—The board of trade shall adopt
rules to provide for the exercise of emergency authority, in con-
sultation or cooperation with the Commission, where necessary
and appropriate, including the authority to—

(A) liquidate or transfer open positions in any contract;

(B) suspend or curtail trading in any contract; and

(C) require market participants in any contract to meet
special margin requirements.

(7) AVAILABILITY OF GENERAL INFORMATION.—The board of
trade shall make available to market authorities, market par-
ticipants, and the public information concerning—

(A) the terms and conditions of the contracts of the con-
tract market; and

(B) the mechanisms for executing transactions on or
through the facilities of the contract market.

(8) DAILY PUBLICATION OF TRADING INFORMATION.—The
board of trade shall make public daily information on settle-
ment prices, volume, open interest, and opening and closing
ranges for actively traded contracts on the contract market.

(9) EXECUTION OF TRANSACTIONS.—The board of trade shall
provide a competitive, open, and efficient market and mecha-
nism for executing transactions.

(10) TRADE INFORMATION.—The board of trade shall main-
tain rules and procedures to provide for the recording and safe
storage of all identifying trade information in a manner that
enables the contract market to use the information for purposes
of assisting in the prevention of customer and market abuses
and providing evidence of any violations of the rules of the con-
tract market.

(11) FINANCIAL INTEGRITY OF CONTRACTS.—The board of
trade shall establish and enforce rules providing for the finan-
cial integrity of any contracts traded on the contract market, in-
cluding rules to ensure the financial integrity of any futures
commission merchants and introducing brokers and the protec-
tion of customer funds.

(12) PROTECTION OF MARKET PARTICIPANTS.—The board of
trade shall establish and enforce rules to protect market partici-
pants from abusive practices committed by any party acting as
an agent for the participants.

(13) DISPUTE RESOLUTION.—The board of trade shall estab-
lish and enforce rules regarding and provide facilities for alter-
native dispute resolution as appropriate for market participants
and any market intermediaries.

(14) GOVERNANCE FITNESS STANDARDS.—The board of trade
shall establish and enforce appropriate fitness standards for di-
rectors, members of any disciplinary committee, members of the
contract market, and any other persons with direct access to the
facility (including any parties affiliated with any of the persons
described in this paragraph).

(15) CONFLICTS OF INTEREST.—The board of trade shall es-
tablish and enforce rules to minimize conflicts of interest in the
decisionmaking process of the contract market and establish a
process for resolving such conflicts of interest.

(16) COMPOSITION OF BOARDS OF MUTUALLY OWNED CON-
TRACT MARKETS.—In the case of a mutually owned contract
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market, the board of trade shall ensure that the composition of
the governing board reflects market participants.

(17) RECORDKEEPING.—The board of trade shall—

(A) maintain full records of all activities related to the
business of the contract market in a form and manner ac-
ceptable to the Commission for a period of at least 5 years;

(B) make the records readily available during at least the
first 2 years of the 5-year period and provide the records to
the Commission at the expense of the person required to
maintain the records; and

(C) keep the records open to inspection by any representa-
tive of the Commission or the Department of Justice.

(18) ANTITRUST CONSIDERATIONS.—Unless necessary or ap-
propriate to achieve the purposes of this Act, the board of trade
shall endeavor to avoid—

(A) adopting any rules or taking any actions that result
in any unreasonable restraints of trade; or

(B) imposing any material anticompetitive burden on
trading on the contract market.

(e) CURRENT AGRICULTURAL AND METAL COMMODITIES.—

(1) Subject to paragraph (2), a contract for purchase or sale
for future delivery of an agricultural or metal commodity enu-
merated in section la(3) that is available for trade on a con-
tract market, as of the date of the enactment of this subsection,
may be traded only on a contract market designated under this
section.

(2) In order to promote responsible economic or financial in-
novation and fair competition, the Commission, on application
by any person, after notice and public comment and opportunity
for hearing, may prescribe rules and regulations to provide for
the offer and sale of contracts for future delivery or options
thereon to be conducted on a derivatives transaction execution
facility.

SEC. 5a. DERIVATIVES TRANSACTION EXECUTION FACILITIES.

(a) IN GENERAL.—In lieu of compliance with the contract market
designation requirements of section 5, a board of trade may elect to
operate as a registered derivatives transaction execution facility if
the facility is—

(1) designated as a contract market and meets the require-
ments of this section; or

(2) registered as a derivatives transaction execution facility
under subsection (c).

(b) REQUIREMENTS FOR TRADING FUTURES CONTRACTS OR OTHER
DERIVATIVES TRANSACTIONS.—

(1) IN GENERAL.—A registered derivatives transaction execu-
tion facility under subsection (a) may trade any futures contract
(or option on such a contract) on or through the facility only by
satisfying the requirements of this section.

(2) REQUIREMENTS FOR UNDERLYING COMMODITIES.—A reg-
istered derivatives transaction execution facility may trade any
futures contract only if—

(A) the underlying commodity has a nearly inexhaustible
deliverable supply;
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(B) the underlying commodity has a deliverable supply
that is sufficiently large that the contract is highly unlikely
to be susceptible to the threat of manipulation;

(C) the underlying commodity has no cash market; or

(D) the Commission determines, based on the market
characteristics, surveillance history, self-regulatory record,
and capacity of the facility that trading in the futures con-
tract is highly unlikely to be susceptible to the threat of ma-
nipulation.

(3) ELIGIBLE TRADERS.—To trade on a registered derivatives
transaction execution facility, a person shall—

(A) be authorized by the board of trade to trade on the
facility; and

(B)(i) be an eligible contract participant; or

(it) be a person trading through a futures commission
merchant that—

(D) is registered with the Commission;

(I1) is a member of a futures self-regulatory organiza-
tion;

(IID) is a clearing member of a derivatives clearing
organization; and

(IV) has net capital of at least $20,000,000.

(4) TRADING BY CONTRACT MARKETS.—A board of trade that
is designated as a contract market shall, to the extent that the
contract market also operates a registered derivatives trans-
action execution facility—

(A) provide a physical location for the contract market
trading of the board of trade that is separate from trading
on the derivatives transaction execution facility of the board
of trade; or

(B) if the board of trade uses the same electronic trading
system for trading on the contract market and derivatives
transaction execution facility of the board of trade, identify
whether the electronic trading is taking place on the con-
tract market or the derivatives transaction execution facil-
ity.

(¢) CRITERIA FOR REGISTRATION.—

(1) IN GENERAL.—To be registered as a registered derivatives
transaction execution facility, the board of trade shall dem-
onstrate to the Commission that the board of trade meets the
criteria specified in this paragraph.

(2) DETERRENCE OF ABUSES.—The board of trade shall estab-
lish and enforce trading rules that will deter abuses and has
the capacity to detect, investigate, and enforce those rules, in-
cluding means to—

(A) obtain information necessary to perform the functions
required under this section; or

(B) use technological means to—

(i) provide market participants with impartial access
to the market; and

(it) capture information that may be used in estab-
lishing whether rule violations have occurred.

(3) TRADING PROCEDURES.—The board of trade shall estab-
lish and enforce rules or terms and conditions defining, or spec-
ifications detailing, trading procedures to be used in entering
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and executing orders traded on the facilities of the board of
trade. Such rules may authorize—
(A) an exchange of—
(i) futures in connection with a cash commodity
transaction;
(it) futures for cash commodities;
(iit) transfer trades or office trades; or
(iv) futures for swaps; and
(B) a futures commission merchant, acting as principal
or agent, to enter into or confirm the execution of a contract
for the purchase or sale of a commodity for future delivery
if the contract is reported, recorded, or cleared in accord-
ance with the rules of the registered derivatives transaction
execution facility or a derivatives clearing organization.

(4) FINANCIAL INTEGRITY OF TRANSACTIONS.—The board of
trade shall establish and enforce rules or terms and conditions
providing for the financial integrity of transactions entered on
or through the facilities of the board of trade, including rules
or terms and conditions to ensure the financial integrity of any
futures commission merchants and introducing brokers and the
protection of customer funds.

(d) CORE PRINCIPLES FOR REGISTERED DERIVATIVES TRANS-
ACTION EXECUTION FACILITIES.—

(1) IN GENERAL.—To maintain the registration of a board of
trade as a derivatives transaction execution facility, a board of
trade shall comply with the core principles specified in this sub-
section.

(2) COMPLIANCE WITH RULES.—The board of trade shall mon-
itor and enforce the rules of the facility, including any terms
and conditions of any contracts traded on or through the facil-
ity and any limitations on access to the facility.

(3) MONITORING OF TRADING.—The board of trade shall mon-
itor trading in the contracts of the facility to ensure orderly
trading in the contract and to maintain an orderly market
while providing any necessary trading information to the Com-
mission to allow the Commission to discharge the responsibil-
ities of the Commission under the Act.

(4) DISCLOSURE OF GENERAL INFORMATION.—The board of
trade shall disclose publicly and to the Commission information
concerning—

(A) contract terms and conditions;

(B) trading conventions, mechanisms, and practices;

(C) financial integrity protections; and

(D) other information relevant to participation in trading
on the facility.

(5) DAILY PUBLICATION OF TRADING INFORMATION.—The
board of trade shall make public daily information on settle-
ment prices, volume, open interest, and opening and closing
ranges for actively traded contracts on the facility.

(6) FITNESS STANDARDS.—The board of trade shall establish
and enforce appropriate fitness standards for directors, mem-
bers of any disciplinary committee, members, and any other
persons with direct access to the facility, including any parties
affiliated with any of the persons described in this paragraph.
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(7) CONFLICTS OF INTEREST.—The board of trade shall estab-
lish and enforce rules to minimize conflicts of interest in the de-
cisionmaking process of the derivatives transaction execution fa-
cility and establish a process for resolving such conflicts of in-
terest.

(8) RECORDKEEPING.—The board of trade shall—

(A) maintain full records of all activities related to the
business of the derivatives transaction execution facility in
a form and manner acceptable to the Commission for a pe-
riod of at least 5 years;

(B) make the records readily available during at least the
first 2 years of the 5-year period and provide the records to
the Commission at the expense of the person required to
maintain the records; and

(C) keep the records open to inspection by any representa-
tives of the Commission or the Department of Justice.

(9) ANTITRUST CONSIDERATIONS.—Unless necessary or appro-
priate to achieve the purposes of this Act, the board of trade
shall endeavor to avoid—

(A) adopting any rules or taking any actions that result
in any unreasonable restraint of trade; or

(B) imposing any material anticompetitive burden on
trading on the derivatives transaction execution facility.

(e) USE OF BROKER-DEALERS, DEPOSITORY INSTITUTIONS, AND
FArRM CREDIT SYSTEM INSTITUTIONS AS INTERMEDIARIES.—

(1) IN GENERAL.—A registered derivatives transaction execu-
tion facility may by rule allow a broker-dealer, depository insti-
tution, or institution of the Farm Credit System that meets the
requirements of paragraph (2) to—

(A) act as an intermediary in transactions executed on
the facility on behalf of customers of the broker-dealer, de-
pository institution, or institution of the Farm Credit Sys-
tem; and

(B) receive funds of customers to serve as margin or secu-
rity for such transactions.

(2) REQUIREMENTS.—The requirements referred to in para-
graph (1) are that—

(A) the broker-dealer be in good standing with the Securi-
ties and Exchange Commission, or the depository institu-
tion or institution of the Farm Credit System be in good
standing with Federal bank regulatory agencies (including
the Farm Credit Administration), as applicable; and

(B) if the broker-dealer, depository institution, or institu-
tion of the Farm Credit System carries or holds customer
accounts or funds for transactions on the derivatives trans-
action execution facility for more than 1 business day, the
broker-dealer, depository institution, or institution of the
Farm Credit System is registered as a futures commission
merchant and is a member of a registered futures associa-
tion.

(3) IMPLEMENTATION.—The Commission shall cooperate and
coordinate with the Securities and Exchange Commission, the
Secretary of the Treasury, and Federal banking regulatory
agencies (including the Farm Credit Administration) in adopt-
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ing rules and taking any other appropriate action to facilitate
the implementation of this subsection.

(f) SEGREGATION OF CUSTOMER FUNDS.—Not later than 180 days
after the effective date of the Commodity Futures Modernization Act
of 2000, consistent with regulations adopted by the Commission, a
registered derivatives transaction execution facility may authorize a
futures commission merchant to offer any customer of the futures
commission. merchant that is an eligible contract participant the
right to not segregate the customer funds of the futures commission
merchant for purposes of trading on or through the facilities of the
registered derivatives transaction execution facility.

(g) ELECTION TO TRADE EXCLUDED COMMODITIES.—

(1) IN GENERAL.—A board of trade that is a registered deriva-
tives transaction execution facility may trade on the facility any
agreements, contracts, or transactions involving excluded com-
modities that are otherwise excluded from this Act under sec-
tion 2(c), 2(d), or 2(h).

(2) EXCLUSIVE JURISDICTION OF THE COMMISSION.—The Com-
mission shall have exclusive jurisdiction over agreements, con-
tracts, or transactions described in paragraph (1) to the extent
that the agreements, contracts, or transactions are traded on a
derivatives transaction execution facility.

SEC. 5b. DERIVATIVES CLEARING ORGANIZATIONS.

(a) REGISTRATION REQUIREMENT.—Except as provided in sub-
section (b), it shall be unlawful for a derivatives clearing organiza-
tion, unless registered with the Commission, directly or indirectly to
make use of the mails or any means or instrumentality of interstate
commerce to perform the functions of a derivatives clearing organi-
zation described in section 1a(8).

(b) EXCLUSION OF DERIVATIVES CLEARING ORGANIZATIONS SUB-
JECT TO OTHER REGULATORY AUTHORITIES.—A derivatives clearing
organization shall not be required to register with the Commission,
and the Commission shall have no jurisdiction with respect to the
derivatives clearing organization, if the derivatives clearing
organization—

(1)(A) is registered as a clearing agency under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.);

(B) is subject to the supervisory jurisdiction of a Federal
banking agency (as defined in section 3 of the Federal Deposit
Insurance Act (12 U.S.C. 1813)) or the National Credit Union
Administration; or

(C) is subject to the supervisory jurisdiction of a foreign regu-
latory authority that is recognized by the Securities and Ex-
change Commission, the Board of Governors of the Federal Re-
serve System, the Comptroller of the Currency, or the Commis-
sion as overseeing a system of consolidated supervision com-
parable to that provided under applicable United States law;
and

(2) does not clear a contract of sale for future delivery, option
on a contract of sale for future delivery, or option on a com-
modity that is not a security (unless the contract or option is
excluded under subsection (c) or (d) of section 2).

(¢) VOLUNTARY REGISTRATION.—A derivatives clearing organiza-
tion that is exempt from registration under subsection (b) may reg-
ister with the Commission as a derivatives clearing organization.
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(d) REGISTRATION OF DERIVATIVES CLEARING ORGANIZATIONS.—
(1) APPLICATION.—A person desiring to register as a deriva-
tives clearing organization shall submit to the Commission an
application in such form and containing such information as
the Commission may require for the purpose of making the de-
terminations required for approval under paragraph (2).
(2) CORE PRINCIPLES.—

(A) IN GENERAL.—To be registered and to maintain reg-
istration as a derivatives clearing organization, an appli-
cant shall demonstrate to the Commission that the appli-
cant complies with the core principles specified in this
paragraph.

(B) FINANCIAL RESOURCES.—The applicant shall dem-
onstrate that the applicant has adequate financial, oper-
ational, and managerial resources to discharge the respon-
sibilities of a derivatives clearing organization without
interruption in various market conditions.

(C) PARTICIPANT AND PRODUCT ELIGIBILITY.—The appli-
cant shall establish—

(i) appropriate admission and continuing eligibility
standards (including appropriate minimum financial
requirements) for members of and participants in the
organization; and

(i) appropriate standards for determining eligibility
of agreements, contracts, or transactions submitted to
the applicant.

(D) RISK MANAGEMENT.—The applicant shall have the
ability to manage the risks associated with discharging the
responsibilities of a derivatives clearing organization
through the use of appropriate tools and procedures.

(E) SETTLEMENT PROCEDURES.—The applicant shall have
the ability to—

(i) complete settlements on a timely basis under vary-
ing circumstances;

(it) maintain an adequate record of the flow of funds
associated with each transaction that the applicant
clears; and

(iii) comply with the terms and conditions of any per-
mitted netting or offset arrangements with other clear-
ing organizations.

(F) TREATMENT OF FUNDS.—The applicant shall have
standards and procedures designed to protect and ensure
the safety of member and participant funds.

(G) DEFAULT RULES AND PROCEDURES.—The applicant
shall have rules and procedures designed to allow for effi-
cient, fair, and safe management of events when members
or participants become insolvent or otherwise default on
their obligations to the derivatives clearing organization.

(H) RULE ENFORCEMENT.—The applicant shall—

(i) maintain adequate arrangements and resources
for the effective monitoring and enforcement of compli-
ance with rules of the applicant and for resolution of
disputes; and
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(ii) have the authority and ability to discipline, limit,
suspend, or terminate a member’s or participant’s ac-
tivities for violations of rules of the applicant.

() SYSTEM SAFEGUARDS.—The applicant shall dem-
onstrate that the applicant—

(i) has established and will maintain a program of
oversight and risk analysis to ensure that the auto-
mated systems of the applicant function properly and
have adequate capacity and security; and

(ii) has established and will maintain emergency
procedures and a plan for disaster recovery, and will
periodically test backup facilities sufficient to ensure
daily processing, clearing, and settlement of trans-
actions.

(J) REPORTING.—The applicant shall provide to the Com-
mission all information necessary for the Commission to
conduct the oversight function of the applicant with respect
to the activities of the derivatives clearing organization.

(K) RECORDKEEPING.—The applicant shall—

(i) maintain full records of all activities related to
the business of the applicant as a derivatives clearing
organization in a form and manner acceptable to the
Commission for a period of at least 5 years;

(it) make the records readily available during at
least the first 2 years of the 5-year period and provide
the records to the Commission at the expense of the per-
son required to maintain the records; and

(iii) keep the records open to inspection by any rep-
resentative of the Commission or the Department of
Justice.

(L) PUBLIC INFORMATION.—The applicant shall make in-
formation concerning the rules and operating procedures
governing the clearing and settlement systems (including
default procedures) available to market participants.

(M) INFORMATION SHARING.—The applicant shall—

(i) enter into and abide by the terms of all appro-
priate and applicable domestic and international infor-
mation-sharing agreements; and

(ii) use relevant information obtained from the agree-
ments in carrying out the clearing organization’s risk
management program.

(N) ANTITRUST CONSIDERATIONS.—Unless appropriate to
achieve the purposes of this Act, the derivatives clearing or-
ganization shall avoid—

(i) adopting any rule or taking any action that re-
sults in any unreasonable restraint of trade; or

(it) imposing any material anticompetitive burden on
trading on the contract market.

(3) ORDERS CONCERNING COMPETITION.—A derivatives clear-
ing organization may request the Commission to issue an order
concerning whether a rule or practice of the applicant is the
least anticompetitive means of achieving the objectives, pur-
poses, and policies of this Act.
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(e) EXISTING DERIVATIVES CLEARING ORGANIZATIONS.—A deriva-
tives clearing organization shall be deemed to be registered under
this section to the extent that—

(1) the derivatives clearing organization clears agreements,
contracts, or transactions for a board of trade that has been
designated by the Commission as a contract market for such
agreements, contracts, or transactions before the date of enact-
ment of this section; and

(2) the Commission has reviewed and approved the rules of
the derivatives clearing organization before that date.

(f) APPOINTMENT OF TRUSTEE.—

(1) IN GENERAL.—If a proceeding under section 5e results in
the suspension or revocation of the registration of a derivatives
clearing organization, or if a derivatives clearing organization
withdraws from registration, the Commission, on notice to the
derivatives clearing organization, may apply to the appropriate
United States district court where the derivatives clearing orga-
nization is located for the appointment of a trustee.

(2) ASSUMPTION OF JURISDICTION.—If the Commission ap-
plies for appointment of a trustee under paragraph (1)—

(A) the court may take exclusive jurisdiction over the de-
rivatives clearing organization and the records and assets
of the derivatives clearing organization, wherever located;
and

(B) if the court takes jurisdiction under subparagraph
(A), the court shall appoint the Commission, or a person
designated by the Commission, as trustee with power to
take possession and continue to operate or terminate the op-
erations of the derivatives clearing organization in an or-
derly manner for the protection of participants, subject to
such terms and conditions as the court may prescribe.

(g) LINKING OF REGULATED CLEARING FACILITIES.—

(1) IN GENERAL.—The Commission shall facilitate the linking
or coordination of derivatives clearing organizations registered
under this Act with other regulated clearance facilities for the
coordinated settlement of cleared transactions.

(2) COORDINATION.—In carrying out paragraph (1), the Com-
mission shall coordinate with the Federal banking agencies and
the Securities and Exchange Commission.

SEC. 5c. COZTl‘IIIlElgN PROVISIONS APPLICABLE TO REGISTERED ENTI-

(a) ACCEPTABLE BUSINESS PRACTICES UNDER CORE PRIN-
CIPLES.—

(1) IN GENERAL.—Consistent with the purposes of this Act, the
Commission may issue interpretations, or approve interpreta-
tions submitted to the Commission, of sections 5(d), 5a(d), and
5b(d)(2) to describe what would constitute an acceptable busi-
ness practice under such sections.

(2) EFFECT OF INTERPRETATION.—An interpretation issued
under paragraph (1) shall not provide the exclusive means for
complying with such sections.

(b) DELEGATION OF FUNCTIONS UNDER CORE PRINCIPLES.—

(1) IN GENERAL.—A contract market or derivatives trans-
action execution facility may comply with any applicable core
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principle through delegation of any relevant function to a reg-
istered futures association or another registered entity.

(2) RESPONSIBILITY.—A contract market or derivatives trans-
action execution facility that delegates a function under para-
graph (1) shall remain responsible for carrying out the function.

(¢c) NEW CONTRACTS, NEW RULES, AND RULE AMENDMENTS.—

(1) IN GENERAL.—Subject to paragraph (2), a registered entity
may elect to list for trading any new contract or other instru-
ment, or may elect to approve and implement any new rule or
rule amendment, by providing to the Commission (and the Sec-
retary of the Treasury, in the case of a contract of sale for future
delivery of a government security (or option thereon) or a rule
or rule amendment specifically related to such a contract) a
written certification that the new contract, new rule, or rule
amendment complies with this Act (including regulations under
this Act).

(2) PRIOR APPROVAL.—

(A) IN GENERAL.—A registered entity may request that
the Commission grant prior approval to any new contract
or other instrument, new rule, or rule amendment.

(B) PRIOR APPROVAL REQUIRED.—Notwithstanding any
other provision of this section, a designated contract market
shall submit to the Commission for prior approval each
rule amendment that materially changes the terms and
conditions, as determined by the Commission, in any con-
tract of sale for future delivery of a commodity specifically
enumerated in section la(3) of this Act (or any option there-
on) traded through its facilities if such rule amendment ap-
plies to contracts and delivery months which have already
been listed for trading and have open interest.

(C) DEADLINE.—If prior approval is requested under sub-
paragraph (A), the Commission shall take final action on
the request not later than 90 days after submission of the
request, unless the person submitting the request agrees to
an extension of the time limitation established under this
subparagraph.

(3) APPROVAL.—The Commission shall approve any such new
contract or instrument, new rule, or rule amendment unless the
Commission finds that the new contract or instrument, new
rule, or rule amendment would violate this Act.

(d) VIOLATION OF CORE PRINCIPLES.—

(1) IN GENERAL.—If the Commission has reason to believe
that a registered entity is violating any applicable provision
specified in section 5(d), 5a(d), or 5b(d)(2), the Commission
shall notify the registered entity in writing of the reasons for the
preliminary determination by the Commission of a violation, in-
cluding any data, materials, and facts the Commission relied
on in making the preliminary determination.

(2) INJUNCTIVE OR ADMINISTRATIVE ACTION.—The Commis-
sion may initiate an action for an injunction under section 6c¢
or an administrative proceeding, to demonstrate, by the prepon-
derance of the evidence, that—

(A) the registered entity is violating any applicable provi-
sion specified in section 5(d), 5a(d), or 5b(d)(2); and
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(B) the Commission has recommended an appropriate re-
medial action to remove the deficiency based on an analysis
of the costs and benefits in the public interest of the Com-
mission recommendation.

(3) BURDEN OF PROOF.—In making a determination that a
registered entity is violating any applicable provision specified
in section 5(d), 5a(d), or 5b(d)(2), the Commission shall have
the burden of proving that the registered entity is violating the
applicable core principle.

(e) RESERVATION OF EMERGENCY AUTHORITY.—Nothing in this
section shall limit or in any way affect the emergency powers of the
Commission provided in section 8a(9) of this Act.

SEC. 5d. EXEMPT BOARDS OF TRADE.

(a) IN GENERAL.—Except as otherwise provided in this section, a
contract of sale (or option on such a contract) of a commodity for
future delivery traded on or through the facilities of an exempt
board of trade shall be exempt from all provisions of this Act, other
than section 2(g).

(b) CRITERIA FOR EXEMPTION.—To qualify for an exemption under
subsection (a), a board of trade shall limit trading on or through
the facilities of the board of trade to contracts of sale of a com-
modity for future delivery (or options on such contracts)—

(1) that have—

(A) a nearly inexhaustible deliverable supply;

(B) a deliverable supply that is sufficiently large, and a
cash market sufficiently liquid, to render any contract trad-
ed on the commodity highly unlikely to be susceptible to the
threat of manipulation; or

(C) no cash market;

(2) that are entered into only between persons that are eligible
contract participants at the time at which the persons enter into
the contract; and

(3) that are not contracts of sale (or options on the contract)
for future delivery of any security, including any group or index
of securities or any interest in, or interest that is based on the
value of, any security.

(¢) ANTIMANIPULATION REQUIREMENTS.—A party to a futures con-
tract or related option that is traded on an exempt board of trade
shall be subject to sections 4b, 4n, 6(c), and 9(a)(2), and the Com-
mission shall enforce those provisions with respect to any such trad-
ing.
(d) PRICE DISCOVERY.—If the Commission finds that an exempt
board of trade is a significant source of price discovery for any un-
derlying commodity in any transaction traded on or through the fa-
cilities of the board of trade, the board of trade shall disseminate
publicly on a daily basis trading volume, opening and closing price
ranges, open interest, and other trading data as appropriate to the
market.

(e) JURISDICTION.—The Commission shall have exclusive jurisdic-
tion over any account, agreement, or transaction involving a con-
tract of sale of a commodity for future delivery, or related option,
to the extent that such account, agreement, or transaction is traded
on an exempt board of trade.

(f) SUBSIDIARIES.—A board of trade that is designated as a con-
tract market or registered as a derivatives transaction execution fa-
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cility may operate an exempt board of trade by establishing a sepa-

rate subsidiary or other legal entity and otherwise satisfying the re-

quirements of this section.

SEC. 5e. SUSPENSION OR REVOCATION OF DESIGNATION AS REG-
ISTERED ENTITY.

The failure of a registered entity to comply with any provision of
this Act, or any regulation or order of the Commission under this
Act, shall be cause for the suspension of the registered entity for a
period not to exceed 180 days, or revocation of designation as a reg-
istered entity in accordance with the procedures and subject to the
Judicial review provided in section 6(b).

SEC. 6. (a) Any [board of trade desiring to be designated a “con-
tract market” shall make application to the Commission for such
designation] person desiring to be designated or registered as a con-
tract market or derivatives transaction execution facility shall make
application to the Commission for such designation or registration
and accompany the same with a showing that it complies with the
[above conditions] conditions set forth in this Act, and with a suffi-
cient assurance that it will continue to comply with the [above re-
quirements] the requirements of this Act. The Commission shall ap-
prove or deny an application for [designation as a contract market
within one yearl designation or registration as a contract market
or derivatives transaction execution facility within 180 days of the
filing of the application. If the Commission notifies the [board of
trade] person that its application is materially incomplete and
specifies the deficiencies in the application, the running of the
[one-year period] 180-day period shall be stayed from the time of
such notification until the application is resubmitted in completed
form: Provided, That the Commission shall have not less than sixty
days to approve or deny the application from the time the applica-
tion is resubmitted in completed form. If the Commission denies an
application, it shall specify the grounds for the denial. In the event
of a refusal to [designate as a “contract market” any board of trade
that has made application therefor, such board of tradel designate
or register as a contract market or derivatives transaction execution
facility any person that has made application therefor, such person
shall be afforded an opportunity for a hearing on the record before
the Commission, with the right to appeal an adverse decision after
such hearing to the court of appeals as provided for in other cases
in subsection (b) of this section.

(b) The Commission is authorized to suspend for a period not to
exceed six months or to revoke the [designation of any board of
trade as a “contract market” uponl designation or registration of
any contract market or derivatives transaction execution facility on
a showing that such [board of tradel contract market or derivatives
transaction execution facility is not enforcing or has not enforced its
rules of government made a condition of its [designation as set
forth in section 5 of this Actl designation or registration as set
forth in sections 5 through 5b or that such [board of tradel con-
tract market or derivatives transaction execution facility, or any di-
rector, officer, agent, or employee thereof, otherwise is violating or
has violated any of the provisions of this Act or any of the rules,
regulations, or orders of the Commission or the Commission there-
under. Such suspension or revocation shall only be after a notice
to the officers of the [board of tradel contract market or derivatives
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transaction execution facility affected and upon a hearing on the
record: Provided, That such suspension or revocation shall be final
and conclusive, unless within fifteen days after such suspension or
revocation by the Commission such [board of tradel person appeals
to the court of appeals for the circuit in which it has its principal
place of business, by filing with the clerk of such court a written
petition praying that the order of the Commission be set aside or
modified in the manner stated in the petition, together with a bond
in such sum as the court may determine, conditioned that such
[board of tradel person will pay the costs of the proceedings if the
court so directs. The clerk of the court in which such a petition is
filed shall immediately cause a copy thereof to be delivered to the
Commission and file in the court the record in such proceedings,
as provided in section 2112 of title 28, United States Code. The tes-
timony and evidence taken or submitted before the Commission,
duly filed as aforesaid as a part of the record, shall be considered
by the court of appeals as the evidence in the case. Such a court
may affirm or set aside the order of the Commission or may direct
it to modify its order. No such order of the Commission shall be
modified or set aside by the court of appeals unless it is shown by
the [board of tradel person that the order is unsupported by the
weight of the evidence or was issued without due notice and a rea-
sonable opportunity having been afforded to such [board of tradel
person for a hearing, or infringes the Constitution of the United
States, or is beyond the jurisdiction of the Commission.

(c) If the Commission has reason to believe that any person
(other than a [contract market] registered entity) is manipulating
or attempting to manipulate or has manipulated or attempted to
manipulate the market price of any commodity, in interstate com-
merce, or for future delivery on or subject to the rules of any [con-
tract market] registered entity, or has willfully made any false or
misleading statement of a material fact in any registration applica-
tion or any report filed with the Commission under this Act, or
willfully omitted to state in any such application or report any ma-
terial fact which is required to be stated therein, or otherwise is
violating or has violated any of the provisions of this Act or of the
rules, regulations, or orders of the Commission or the Commission
thereunder, it may serve upon such person a complaint stating its
charges in that respect, which complaint shall have attached or
shall contain therein a notice of hearing, specifying a day and place
not less than three days after the service thereof, requiring such
person to show cause why an order should not be made prohibiting
him from trading on or subject to the rules of any [contract mar-
ket] registered entity, and directing that all [contract markets]
registered entities refuse all [trading privileges] privileges to such
person, until further notice of the Commission and to show cause
why the registration of such person, if registered with the Commis-
sion in any capacity, should not be suspended or revoked. Said
hearing may be held in Washington, District of Columbia, or else-
where, before the Commission or before an Administrative Law
Judge designated by the Commission, which Administrative Law
Judge shall cause all evidence to be reduced to writing and forth-
with transmit the same to the Commission. For the purpose of se-
curing effective enforcement of the provisions of this Act, for the
purpose of any investigation or proceeding under this Act, and for
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the purpose of any action taken under section 12(f), any member
of the Commission or any Administrative Law Judge or other offi-
cer designated by the Commission (except as provided in the fifth
sentence of this subsection) may administer oaths and affirmations,
subpoena witnesses, compel their attendance, take evidence, and
require the production of any books, papers, correspondence, memo-
randa, or other records that the Commission deems relevant or ma-
terial to the inquiry. The attendance of witnesses and the produc-
tion of any such records may be required from any place in the
United States, any State or any foreign country or jurisdiction at
any designated place of hearing. A subpoena issued under this sec-
tion may be served upon any person who is not to be found within
the territorial jurisdiction of any court of the United States in such
manner as the Federal Rules of Civil Procedure prescribe for serv-
ice of process in a foreign country, except that a subpoena to be
served on a person who is not to be found within the territorial ju-
risdiction of any court of the United States may be issued only on
the prior approval of the Commission. In case of contumacy by, or
refusal to obey a subpoena issued to, any person, the Commission
may invoke the aid of any court of the United States within the
jurisdiction in which the investigation or proceeding is conducted,
or where such person resides or transacts business, in requiring
the attendance and testimony of witnesses and the production of
books, papers, correspondence, memoranda, and other records.
Such court may issue an order requiring such person to appear be-
fore the Commission or member or Administrative Law Judge or
other officer designated by the Commission, there to produce
records, if so ordered, or to give testimony touching the matter
under investigation or in question. Any failure to obey such order
of the court may be punished by the court as a contempt thereof.
All process in any such case may be served in the judicial district
wherein such person is an inhabitant or transacts business or
wherever such person may be found. Upon evidence received, the
Commission may (1) prohibit such person from trading on or sub-
ject to the rules of any [contract market] registered entity and re-
quire all [contract markets] registered entities to refuse such per-
son all [trading privileges] privileges thereon for such period as
may be specified in the order, (2) if such person is registered with
the Commission in any capacity, suspend, for a period not to exceed
six months, or revoke, the registration of such person, (3) assess
such person a civil penalty of not more than the higher of $100,000
or triple the monetary gain to such person for each such violation
and (4) require restitution to customers of damages proximately
caused by violations of such persons. Notice of such order shall be
sent forthwith by registered mail or by certified mail or delivered
to the offending person and to the governing boards of said [con-
tract markets] registered entities. After the issuance of the order by
the Commission, as aforesaid, the person against whom it is issued
may obtain a review of such order or such other equitable relief as
to the court may seem just by filing in the United States court of
appeals of the circuit in which the petitioner is doing business, or
in the case of an order denying registration, the circuit in which
the petitioner’s principal place of business listed on petitioner’s ap-
plication for registration is located, a written petition, within fif-
teen days after the notice of such order is given to the offending
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person praying that the order of the Commission be set aside. A
copy of such petition shall be forthwith transmitted by the clerk of
the court to the Commission and thereupon the Commission shall
file in the court the record theretofore made, as provided in section
2112 of title 28, United States Code. Upon the filing of the petition
the court shall have jurisdiction to affirm, to set aside, or modify
the order of the Commission, and the findings of the Commission
as to the facts, if supported by the weight of evidence, shall in like
manner be conclusive.

(d) If any person (other than a [contract market] registered enti-
ty) is manipulating or attempting to manipulate or has manipu-
lated or attempted to manipulate the market price of any com-
modity, in interstate commerce, or for future delivery on or subject
to the rules of any [contract market] registered entity, or otherwise
is violating or has violated any of the provisions of this Act or of
the rules, regulations, or orders of the Commission or the commis-
sion thereunder, the Commission may, upon notice and hearing,
and subject to appeal as in other cases provided for in subsection
(c), make and enter an order directing that such person shall cease
and desist therefrom and, if such person thereafter and after the
lapse of the period allowed for appeal of such order or after the
affirmance of such order, shall fail or refuse to obey or comply with
such order, such person shall be guilty of a misdemeanor and, upon
conviction thereof, shall be fined not more than the higher of
$100,000 or triple the monetary gain to such person, or imprisoned
for not less than six months nor more than one year, or both, ex-
cept that if such failure or refusal to obey or comply with such
order involves any offense within paragraph (a) or (b) of section 9
of this Act, such person shall be guilty of a felony and, upon convic-
tion thereof, shall be subject to the penalties of said paragraph 9(a)
or 9(b): Provided, That any such cease and desist order against any
respondent in any case of manipulation of, or attempt to manipu-
late, the price of any commodity shall be issued only in conjunction
with an order issued against such respondent under subsection (c).
Each day during which such failure or refusal to obey or comply
with such order continues shall be deemed a separate offense.

(e)(1) In determining the amount of the money penalty assessed
under subsection (c), the Commission shall consider the appro-
priateness of such penalty to the gravity of the violation.

(2) Unless the person against whom a money penalty is assessed
under subsection (¢) shows to the satisfaction of the Commission
within fifteen days from the expiration of the period allowed for
payment of such penalty that either an appeal as authorized by
subsection (c) has been taken or payment of the full amount of the
penalty then due has been made, at the end of such fifteen-day pe-
riod and until such person shows to the satisfaction of the Commis-
sion that payment of such amount with interest thereon to date of
payment has been made—

(A) such person shall be prohibited automatically from [trad-
ing on all contract markets] the privileges of all registered enti-
ties; and

(B) if such person is registered with the Commission, such
registration shall be suspended automatically.

(3) If a person against whom a money penalty is assessed under
subsection (c) takes an appeal and if the Commission prevails or
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the appeal is dismissed, unless such person shows to the satisfac-
tion of the Commission that payment of the full amount of the pen-
alty then due has been made by the end of thirty days from the
date of entry of judgment on the appeal—

(A) such person shall be prohibited automatically from [trad-
ing on all contract markets] the privileges of all registered enti-
ties; and

(B) if such person is registered with the Commission, such
registration shall be suspended automatically.

If the person against whom the money penalty is assessed fails to
pay such penalty after the lapse of the period allowed for appeal
or after the affirmance of such penalty, the Commission may refer
the matter to the Attorney General who shall recover such penalty
by action in the appropriate United States district court.

ES * * ES & * &

SEC. 6a. (a) No board of trade which has been [designated as a
“contract market” shall] designated or registered as a contract mar-
ket or a derivatives transaction execution facility exclude from mem-
bership in, and all privileges on, such board of trade, any associa-
tion or corporation engaged in cash commodity business having
adequate financial responsibility which is organized under the co-
operative laws of any State, or which has been recognized as a co-
operative association of producers by the United States Govern-
ment or by any agency thereof, if such association or corporation
complies and agrees to comply with such terms and conditions as
are or may be imposed lawfully upon other members of such board,
and as are or may be imposed lawfully upon a cooperative associa-
tion of producers engaged in cash commodity business, unless such
board of trade is authorized by the Commission to exclude such as-
sociation or corporation from membership and privileges after hear-
ing held upon at least three days’ notice subsequent to the filing
of complaint by the board of trade: Provided, however, That if any
such association or corporation shall fail to meet its obligations
with any established clearing house or clearing agency of any con-
tract market, such association or corporation shall be ipso facto
debarred from further trading on such contract market, except such
trading as may be necessary to close open trades and to discharge
existing contracts in accordance with the rules of such contract
market applicable in such cases. Such Commission may prescribe
that such association or corporation shall have and retain member-
ship and privileges, with or without imposing conditions, or it may
permit such board of trade immediately to bar such association or
corporation from membership and privileges. Any order of said
Commission entered hereunder shall be reviewable by the court of
appeals for the circuit in which such association or corporation, or
such board of trade, has its principal place of business, on written
petition either of such association or corporation, or of such board
of trade, under the procedure provided in section 6(b) of this Act,
but such order shall not be stayed by the court pending review.

(b) No rule of any board of trade [designated as a contract mar-
ket] designated or registered as a contract market or a derivatives
transaction execution facility shall forbid or be construed to forbid
the payment of compensation on a commodity-unit basis, or other-
wise, by any federated cooperative association to its regional mem-
ber-associations for services rendered or to be rendered in connec-
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tion with any organization work, educational activity, or procure-
ment of patronage, provided no part of any such compensation is
returned to patrons (whether members or nonmembers) of such co-
operative association, or of its regional or local member-associa-
tions, otherwise than as a dividend on capital stock or as a patron-
age dividend out of the net earnings or surplus of such federated
cooperative association.

SEC. 6b. If any [contract market] registered entity is not enforc-
ing or has not enforced its rules of government made a condition
of its [designation as set forth in section 5 of this Actl designation
or registration as set forth in sections 5 through 5c, or if any [con-
tract marketl registered entity, or any director, officer, agent, or
employee of any [contract market] registered entity otherwise is
violating or has violated any of the provisions of this Act or any
of the rules, regulations, or orders of the Commission thereunder,
the Commission may, upon notice and hearing on the record and
subject to appeal as in other cases provided for in section 6(b) of
this Act, make and enter an order directing that such [contract
market] registered entity, director, officer, agent, or employee shall
cease and desist from such violation, and assess a civil penalty of
not more than $500,000 for each such violation. If such [contract
market] registered entity, director, officer, agent, or employee, after
the entry of such a cease and desist order and the lapse of the pe-
riod allowed for appeal of such order or after the affirmance of such
order, shall fail or refuse to obey or comply with such order, such
[contract market] registered entity, director, officer, agent, or em-
ployee shall be guilty of a misdemeanor and, upon conviction there-
of, shall be fined not more than $500,000 or imprisoned for not less
than six months nor more than one year, or both. Each day during
which such failure or refusal to obey such cease and desist order
continues shall be deemed a separate offense. If the offending [con-
tract market] registered entity or other person upon whom such
penalty is imposed, after the lapse of the period allowed for appeal
or after the affirmance of such penalty, shall fail to pay such pen-
alty, the Commission shall refer the matter to the Attorney Gen-
eral who shall recover such penalty by action in the appropriate
United States district court. In determining the amount of the
money penalty assessed under this section, the Commission shall
consider the gravity of the offense, and in the case of a [contract
market] registered entity shall further consider whether the
amount of the penalty will materially impair [the contract mar-
ket’s ability] the ability of the registered entity to carry on its oper-
ations and duties.

SEC. 6¢. (a) Whenever it shall appear to the Commission that any
[contract market] registered entity or other person has engaged, is
engaging, or is about to engage in any act or practice constituting
a violation of any provision of this Act or any rule, regulation, or
order thereunder, or is restraining trading in any commodity for fu-
ture delivery, the Commission may bring an action in the proper
district court of the United States or the proper United States
court of any territory or other place subject to the jurisdiction of
the United States, to enjoin such act or practice, or to enforce com-
pliance with this Act, or any rule, regulation or order thereunder,
and said courts shall have jurisdiction to entertain such actions:
Provided, That no restraining order (other than a restraining order
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which prohibits any person from destroying, altering or disposing
of, or refusing to permit authorized representatives of the Commis-
sion to inspect, when and as requested, any books and records or
other documents or which prohibits any person from withdrawing,
transferring, removing, dissipating, or disposing of any funds, as-
sets, or other property, and other than an order appointing a tem-
porary receiver to administer such restraining order and to perform
such other duties as the court may consider appropriate) or injunc-
tion for violation of the provisions of this Act shall be issued ex
parte by said court.

ES * * ES & * *

SEC. 6d. (1) Whenever it shall appear to the attorney general of
any State, the administrator of the securities laws of any State, or
such other official as a State may designate, that the interests of
the residents of that State have been, are being, or may be threat-
ened or adversely affected because any person (other than a con-
tract market, derivatives transaction execution facility, clearing-
house, floor broker, or floor trader) has engaged in, is engaging or
is about to engage in, any act or practice constituting a violation
of any provision of this Act or any rule, regulation, or order of the
Commission thereunder, the State may bring a suit in equity or an
action at law on behalf of its residents to enjoin such act or prac-
tice, to enforce compliance with this Act, or any rule, regulation, or
order of the Commission thereunder, to obtain damages on behalf
of their residents, or to obtain such further and other relief as the
court may deem appropriate.

* * & * * * &

SEC. 7. Any [board of trade] person that has been designated or
registered a [contract market] registered entity in the manner here-
in provided may have such designation or registration vacated and
set aside by giving notice in writing to the Commission requesting
that its designation or registration as a [contract market] reg-
istered entity be vacated, which notice shall be served at least nine-
ty days prior to the date named therein as the date when the vaca-
tion of designation or registration shall take effect. Upon receipt of
such notice the Commission shall forthwith order the vacation of
the [designation of such board of trade as a contract market] des-
ignation or registration of the registered entity, effective upon the
day named in the notice, and shall forthwith send a copy of the no-
tice and its order to all other [contract markets] registered entities.
From and after the date upon which the vacation became effective
the said [board of tradel person can thereafter be [designated
again a contract marketl designated or registered again a reg-
istered entity by making application to the Commission in the man-
ner herein provided for an original application.

SEC. 8. (a) * * *

* * *k & * * *k

(c) The Commission may make or issue such reports as it deems
necessary, or such opinions or orders as may be required under
other provisions of law, relative to the conduct of any [board of
tradel registered entity or to the transactions of any person found
guilty of violating the provisions of this Act or the rules, regula-
tions, or orders of the Commission thereunder in proceedings
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brought under section 6 of this Act. In any such report or opinion,
the Commission may set forth the facts as to any actual trans-
action or any information referred to in subsection (b) of this sec-
tion, if such facts or information have previously been disclosed
publicly in connection with a congressional proceeding, or in an ad-
ministrative or judicial proceeding brought under this Act.

ES £ ES ES ES £ ES
SEC. 8a. The Commission is authorized—

(2) upon notice, but without a hearing and pursuant to such
rules, regulations, or orders as the Commission may adopt, to
refuse to register, to register conditionally, or to suspend or
place restrictions upon the registration of, any person and with
such a hearing as may be appropriate to revoke the registra-

tion of any person—

* * * & * * *

(F) if such person is subject to an outstanding order of
the Commission denying [trading privileges] privileges on
any [contract market] registered entity to such person, de-
nying, suspending, or revoking such person’s membership
in any [contract market] registered entity or registered fu-
tures association, or barring or suspending such person
from being associated with a registrant under this Act or
with a member of a [contract market] registered entity or
with a member of a registered futures association;

* * * * * * *

(3) to refuse to register or to register conditionally any per-
son, if it is found, after opportunity for hearing, that—

* * k & * * k

(J) such person is subject to an outstanding order deny-
ing, suspending, or expelling such person from member-
ship in a [contract market] registered entity, a registered
futures association, any other self-regulatory organization,
or any foreign regulatory body that the Commission recog-
nizes as having a comparable regulatory program or bar-
ring or suspending such person from being associated with
any member or members of such [contract market] reg-
istered entity, association, self-regulatory organization, or
foreign regulatory body;

* * * * * * &

(6) to communicate to the proper committee or officer of any
[contract market] registered entity, registered futures associa-
tion, or self-regulatory organization as defined in section
3(a)(26) of the Securities Exchange Act of 1934, notwith-
standing the provisions of section 8 of this Act, the full facts
concerning any transaction or market operation, including the
names of parties thereto, which in the judgment of the Com-
mission disrupts or tends to disrupt any market or is otherwise
harmful or against the best interests of producers, consumers,
or investors, or which is necessary or appropriate to effectuate
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the purposes of this Act: Provided, That any information fur-
nished by the Commission under this paragraph shall not be
disclosed by such [contract market] registered entity, reg-
istered futures association, or self-regulatory organization ex-
cept in any self-regulatory action or proceeding;

(7) to alter or supplement the rules of a [contract market]
registered entity insofar as necessary or appropriate by rule or
regulation or by order, if after making the appropriate request
in writing to a [contract market] registered entity that such
Lcontract market] registered entity effect on its own behalf
specified changes in its rules and practices, and after appro-
priate notice and opportunity for hearing, the Commission de-
termines that such [contract market] registered entity has not
made the changes so required, and that such changes are nec-
essary or appropriate for the protection of persons producing,
handling, processing, or consuming any commodity traded for
future delivery on such [contract market] registered entity, or
the product or byproduct thereof, or for the protection of trad-
ers or to insure fair dealing in commodities traded for future
delivery on such [contract market] registered entity. Such
rules, regulations, or orders may specify changes with respect
to such matters as—

(A) terms or conditions in contracts of sale to be exe-
cuted on or subject to the rules of such [contract market]
registered entity;

* * * * * * *

(8) to make and promulgate such rules and regulations with
respect to those persons registered under this Act, who are not
members of a [contract market] registered entity, as in the
judgment of the Commission are reasonably necessary to pro-
tect the public interest and promote just and equitable prin-
ciples of trade, including but not limited to the manner, meth-
od, and place of soliciting business, including the content of
such solicitation;

(9) to direct the [contract market] registered entity, when-
ever it has reason to believe that an emergency exists, to take
such action as in the Commission’s judgment is necessary to
maintain or restore orderly trading in or liquidation of any fu-
tures contract, including, but not limited to, the setting of tem-
porary emergency margin levels on any futures contract, and
the fixing of limits that may apply to a market position ac-
quired in good faith prior to the effective date of the Commis-
sion’s action. The term “emergency” as used herein shall mean,
in addition to threatened or actual market manipulations and
corners, any act of the United States or a foreign government
affecting a commodity or any other major market disturbance
which prevents the market from accurately reflecting the
forces of supply and demand for such commodity. Any action
taken by the Commission under this paragraph shall be sub-
ject to review only in the United States Court of Appeals for
the circuit in which the party seeking review resides or has its
principal place of business, or in the United States Court of
Appeals for the District of Columbia Circuit. Such review shall
be based upon an examination of all the information before the
Commission at the time the determination was made. The
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court reviewing the Commission’s action shall not enter a stay
or order of mandamus unless it has determined, after notice
and hearing before a panel of the court, that the agency action
complained of was arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law. Nothing herein shall
be deemed to limit the meaning or interpretation given by a
[contract market] registered entity to the terms “market emer-
gency”, “emergency”, or equivalent language in its own bylaws,
rules, regulations, or resolutions;

* * & * * * &

SEC. 8b. It shall be unlawful for any person, against whom there
is outstanding any order of the Commission prohibiting him from
trading on or subject to the rules of any [contract market] reg-
istered entity, to make or cause to be made in contravention of such
order, any contract for future delivery of any commodity, on or sub-
ject to the rules of any [contract market] registered entity.

SEC. 8¢c. (a) * * *

* * *k & * * *k

(e)(1) The Commission shall issue regulations requiring each
[contract market] registered entity to establish and make available
to the public a schedule of major violations of any rule within the
disciplinary jurisdiction of such [contract market] registered entity.

(2) The regulations issued by the Commission pursuant to this
subsection shall prohibit, for a period of time to be determined by
the Commission, any individual who is found to have committed
any major violation from service on the governing board of any
[contract market] registered entity or registered futures associa-
tion, or on any disciplinary committee thereof.

* * *k & * * *k

SEC. 8e. COMMISSION OVERSIGHT; DEFICIENCY ORDERS.

(a) ASSESSMENTS.—At least once every two years, to the extent
practicable, the Commission shall assess whether the trade moni-
toring system of each [contract market] registered entity satisfies
[section 5a(b)] sections 5 through 5c.

(b) DEFICIENCY ORDERS.—

(1) CAUSES.—The Commission may issue a proposed defi-
ciency order in accordance with paragraph (2), or take such
other administrative or enforcement action as the Commission
determines is appropriate, if, based on its assessment or on
other information, the Commission at any time has reason to
believe that [a contract market’s trade monitoring system im-
plemented pursuant to section 5a(b)] the trade monitoring sys-
tem of a registered entity implemented pursuant to sections 5
through 5c¢ does not satisfy one or more of the requirements of
such section.

(2) CONTENTS.—A proposed deficiency order issued under
this subsection shall specify—

(A) the deficiencies the Commission has reason to be-
lieve exist in the trade monitoring system of the [contract
market] registered entity and a statement of reasons sup-
porting the Commission’s belief that those deficiencies
exist;
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(B) the corrective action that the Commission believes
that the [contract market] registered entity must take and
an acceptable timetable for such corrective action; and

(C) a date, not less than twenty days from the date of
issuance of the proposed deficiency order, when such defi-
ciency order will become final, subject to subsection (d).

[(3) REMEDIES.—On becoming final, the Commission defi-
ciency order may—

[(A) require the contract market to—

[(i) institute appropriate improvements in its trade
monitoring system necessary to correct the deficiencies
noted therein;

[(ii) satisfy stated objective performance criteria to
correct such deficiencies;

[(iii) upgrade or reconfigure existing systems for col-
lecting or processing relevant data on trading and
trader or broker activity, including, where appropriate,
the commitment of additional resources; or

[(B) revoke any exemption of the contract market from
the regulations prohibiting the privilege of dual trading
under section 4j(a), if the deficiency noted in such defi-
ciency order relates to—

[(A) the audit trail system the contract market is re-
quired to maintain under paragraph (2), (3), or (4) of
section 5a(b); or

[(ii) the prevention, detection, or disciplining of vio-
lations attributable to such trading at such contract
market, subject to the standards, exceptions, and du-
ration provisions of section 4j(a); or

[(C) take any combination of the actions described in
subparagraphs (A) and (B).1

(3) REMEDIES.—On becoming final, the Commission defi-
ciency order may require the registered entity to—

(A) institute appropriate improvements in its trade moni-
toring system necessary to correct the deficiencies in the
order;

(B) satisfy stated objective performance criteria to correct
the deficiencies;

(C) upgrade or reconfigure existing systems for collecting
or processing relevant data on trading and trader or broker
activity, including, where appropriate, the commitment of
additional resources.

(4) REMovAL.—If the Commission finds, after notice and op-
portunity for a hearing on the record prior to such deficiency
order becoming final, that a named officer, director, committee
member, or employee of such [contract market] registered enti-
ty has willfully—

(A) violated this Act, the rules or regulations of the Com-
mission thereunder, or the rules of such [contract market]
registered entity;

(B) abused the authority of such person; or

(C) without reasonable justification or excuse, failed to
enforce compliance with any provision of the rules of such
[contract market] registered entity by any member or per-
son associated with a member thereof,
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the Commission may issue a deficiency order under this section
to remove such officer, director, committee member, or em-
ployee.

(5) [DESIGNATION AS CONTRACT MARKET] DESIGNATION OR
REGISTRATION AS REGISTERED ENTITY.—Notwithstanding sec-
tion 6, during the period that a proposed or final deficiency
order under this section is in effect, the Commission may re-
frain from approving any application for designation or reg-
istration as a [contract market] registered entity made by the
[board of tradel person whose [contract market] registered en-
tity is the subject of such deficiency order.

(6) DELEGATION.—The Commission shall not delegate the au-
thority to issue deficiency orders under this subsection.

(c) RESCISSION, MODIFICATION, OR DELAY OF DEFICIENCY OR-
DERS.—Before any proposed deficiency order issued by the Commis-
sﬁ)rh under subsection (b) may become final, the Commission
shall—

(1) provide the affected Lcontract market] registered entity
with an opportunity for a hearing through submission of writ-
ten data, views, or arguments and, under terms set by the
Commission at the request of the [contract market] registered
entity, through an oral presentation of views and comments to
the Commission, in order to petition the Commission to re-
scind, modify, or delay such deficiency order; and

(2) rule on such petition, not less than twenty days before
the deficiency order takes effect, making findings, as appro-
priate, as to whether—

(A) the deficiencies cited by the Commission have been
corrected or are being corrected under an expeditious time-
table acceptable to the Commission;

(B) the trade monitoring system of the [contract mar-
ket] registered entity is deficient as noted in the deficiency
order; or

(C) the timetable for corrective action by the [contract
market] registered entity in the proposed deficiency order,
and the particular corrective action proposed, is appro-
priate in light of the deficiencies noted and the purposes
of this Act.

(d) PENALTIES.—Violation of a final deficiency order issued under
subsection (c¢) shall be considered a violation of an order of the
Commission for purposes of—

(1) establishing liability and assessing penalties against a
[contract marketl registered entity or any director, officer,
agent, or employee thereof under section 6b or 6¢; or

(2) initiating proceedings under section [5b] 5e or 6(a).

(e) JUDICIAL REVIEW.—

(1) PERSONS.—Any person, other than a [contract market]
registered entity, aggrieved by a deficiency order issued under
subsection (b)(4), may obtain review of such deficiency order
when issued by the Commission under the terms and condi-
tions in section 6(b).

(2) [CONTRACT MARKETS] REGISTERED ENTITIES.—Any [con-
tract market] registered entity that has petitioned the Commis-
sion to rescind, modify, or delay any proposed deficiency order
issued under subsection (b) may obtain judicial review of any
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final such deficiency order only in the United States Court of
Appeals for the circuit in which the party seeking review re-
sides or has its principal place of business, or in the United
States Court of Appeals for the District of Columbia Circuit,
under the standards applicable to rulemaking proceedings
under section 553 of title 5, United States Code.

SEC. 9. (a) It shall be a felony punishable by a fine of not more
than $1,000,000 (or $500,000 in the case of a person who is an indi-
vidual) or imprisonment for not more than five years, or both, to-
gether with the costs of prosecution, for:

(1) * * =

(2) Any person to manipulate or attempt to manipulate the
price of any commodity in interstate commerce, or for future
delivery on or subject to the rules of any [contract market]
registered entity, or to corner or attempt to corner any such
commodity or knowingly to deliver or cause to be delivered for
transmission through the mails or interstate commerce by tele-
graph, telephone, wireless, or other means of communication
false or misleading or knowingly inaccurate reports concerning
crop or market information or conditions that affect or tend to
affect the price of any commodity in interstate commerce, or
knowingly to violate the provisions of section 4, section 4b, sub-
sections (a) through (e) of subsection 4c, section 4h, [section
40(1),] section 4n(1), or section 19.

(8) Any person knowingly to make, or cause to be made, any
statement in any application, report, or document required to
be filed under this Act or any rule or regulation thereunder or
any undertaking contained in a registration statement re-
quired under this Act, or by any [contract market] registered
entity or registered futures association in connection with an
application for membership or participation therein or to be-
come associated with a member thereof, which statement was
false or misleading with respect to any material fact, or know-
ingly to omit any material fact required to be stated therein or
necessary to make the statements therein not misleading.

(4) Any person willfully to falsify, conceal, or cover up by any
trick, scheme, or artifice a material fact, make any false, ficti-
tious, or fraudulent statements or representations, or make or
use any false writing or document knowing the same to contain
any false, fictitious, or fraudulent statement or entry to a [con-
tract market] registered entity, board of trade, or futures asso-
ciation designated or registered under this Act acting in fur-
therance of its official duties under this Act.

* * * * * * &

(f) It shall be a felony for any person—

(1) who is an employee, member of the governing board, or
member of any committee of a board of trade, [contract mar-
ket] registered entity, or registered futures association, in vio-
lation of a regulation issued by the Commission, willfully and
knowingly to trade for such person’s own account, or for or on
behalf of any other account, in contracts for future delivery or
options thereon on the basis of, or willfully and knowingly to
disclose for any purpose inconsistent with the performance of
such person’s official duties as an employee or member, any



118

material nonpublic information obtained through special access
related to the performance of such duties.

(2) willfully and knowingly to trade for such person’s own ac-
count, or for or on behalf of any other account, in contracts for
future delivery or options thereon on the basis of any material
nonpublic information that such person knows was obtained in
violation of paragraph (1) from an employee, member of the
governing board, or member of any committee of a board of
trade, [contract market] registered entity, or registered futures
association.

Such felony shall be punishable by a fine of not more than
$500,000, plus the amount of any profits realized from such trading
or disclosure made in violation of this subsection, or imprisonment
for not more than five years, or both, together with the costs of

prosecution.
%k % * £ %k % *
SEC. 12. (a) * * *
% % £ £ % % *

(d) There are authorized to be appropriated such sums as are
necessary to carry out this Act for each of fiscal years 1995 through
[20001 2005.

(e) Nothing in this Act shall supersede or preempt—

(1) criminal prosecution under any Federal criminal statute;

[(2) the application of any Federal or State statute, including
any rule or regulation thereunder, to any transaction in or in-
volving any commodity, product, right, service, or interest (A)
that is not conducted on or subject to the rules of a contract
market, or, in the case of any State or local law that prohibits
or regulates gaming or the operation of “bucket shops” (other
than antifraud provisions of general applicability), that is not
a transaction or class of transactions that has received or is
covered by the terms of any exemption previously granted by
the Commission under subsection (¢) of section 4 of this Act,
or (B) (except as otherwise specified by the Commission by rule
or regulation) that is not conducted on or subject to the rules
of any board of trade, exchange, or market located outside the
United States, its territories or possessions, or (C) that is not
subject to regulation by the Commission under section 4c or 19
of this Act; or]

(2) the application of any Federal or State law (including any
regulation) to an agreement, contract, or transaction in or in-
volving any commodity, product, right, service, or interest, ex-
cept that this Act shall supersede and preempt—

(A) in the case of any such agreement, contract, or
transaction—

(i) that is conducted on or subject to the rules of a
registered entity or exempt board of trade;

(ii) that is conducted on or subject to the rules of any
board of trade, exchange, or market located outside the
United States, or any territory or possession of the
United States (in accordance with any terms or condi-
tions specified by the Commission by regulation); and

(iii) that is subject to regulation by the Commission
under section 4c or 19; and
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(B) any State or local law that prohibits or regulates
gaming or the operation of bucket shops (other than anti-
fraud provisions of general applicability) in the case of—

(i) an electronic trading facility under section 2(e); or

(ii) an agreement, contract, or transaction that is ex-
cluded or exempt under section 2(c), 2(d), 2(f), or 2(h)
or is covered by the terms of an exemption granted by
the Commission under section 4(c) (regardless of
whether any such agreement, contract, or transaction is
otherwise subject to this Act); or

* * *k & * * *k

SEC. 14. (a)(1) Any person complaining of any violation of any
provision of this Act, or any rule, regulation, or order issued pursu-
ant to this Act, by any person who is registered under this Act
may, at any time within two years after the cause of action ac-
crues, appl);< tfk) tile Commission for an order awarding—

(B) in the case of any action arising from a willful and inten-
tional violation in the execution of an order on the floor of a
[contract market] registered entity, punitive or exemplary
damages equal to no more than two times the amount of such
actual damages. If an award of punitive or exemplary damages
is made against a floor broker in connection with the execution
of a customer order, and the futures commission merchant
which selected the floor broker for the execution of the cus-
tomer order is held to be responsible under section 2(a)(1) for
the floor broker’s violation, such futures commission merchant
may be required to satisfy such award if the floor broker fails
to do so, except that such requirement shall apply to the fu-
tures commission merchant only if it willfully and intentionally
selected the floor broker with the intent to assist or facilitate
the floor broker’s violation.

* * * & * * *

(f) Unless the party against whom a reparation order has been
issued shows to the satisfaction of the Commission within fifteen
days from the expiration of the period allowed for compliance with
such order that either an appeal as herein authorized has been
taken or payment of the full amount of the order (or any agreed
settlement thereof) has been made, such party shall be prohibited
automatically from trading on all [contract markets] registered en-
tities and, if the party is registered with the Commission, such reg-
istration shall be suspended automatically at the expiration of such
fifteen-day period until such party shows to the satisfaction of the
Commission that payment of such amount with interest thereon to
date of payment has been made: Provided, That if on appeal the
appellee prevails or if the appeal is dismissed, the automatic prohi-
bition against trading and suspension of registration shall become
effective at the expiration of thirty days from the date of judgment
on the appeal, but if the judgment is stayed by a court of com-
petent jurisdiction, the suspension shall become effective ten days
after the expiration of such stay, unless prior thereto the judgment
of the court has been satisfied.

[(g) The provisions of this section shall not become effective until
fifteen months after the date of its enactment: Provided, That
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claims which arise within one year immediately prior to the effec-
tive date of this section may be heard by the Commission after
such 15-month period.]

(g) PREDISPUTE RESOLUTION AGREEMENTS FOR INSTITUTIONAL
CUSTOMERS.—Nothing in this section prohibits a registered futures
commission merchant from requiring a customer that is an eligible
contract participant, as a condition to the commission merchant’s
conducting a transaction for the customer, to enter into an agree-
ment waiving the right to file a claim under this section.

[SEc. 15. The Commission]

SEC. 15. COZXiIle)SERATION OF COSTS AND BENEFITS AND ANTITRUST

(a) COSTS AND BENEFITS.—

(1) IN GENERAL.—Before promulgating a regulation under
this Act or issuing an order (except as provided in paragraph
(3)), the Commission shall consider the costs and benefits of the
action of the Commission.

(2) CONSIDERATIONS.—The costs and benefits of the proposed
Commission action shall be evaluated in light of—

(A) considerations of protection of market participants
and the public;

(B) considerations of the efficiency, competitiveness, and
financial integrity of futures markets;

(C) considerations of price discovery;

?) considerations of sound risk management practices;
an

(E) other public interest considerations.

(3) APPLICABILITY.—This subsection does not apply to the fol-
lowing actions of the Commission:

(A) An order that initiates, is part of, or is the result of
an adjudicatory or investigative process of the Commission.

(B) An emergency action.

(C) A finding of fact regarding compliance with a re-
quirement of the Commission.

(b) ANTITRUST LAWS.—The Commission shall take into consider-
ation the public interest to be protected by the antitrust laws and
endeavor to take the least anticompetitive means of achieving the
objectives of this Act, as well as the policies and purposes of this
Act, in issuing any order or adopting any Commission rule or regu-
lation (including any exemption under section 4(c) or 4c(b)), or in
requiring or approving any bylaw, rule, or regulation of a contract
market or registered futures association established pursuant to
section 17 of this Act.

* * * * * * *
SEC. 17. (a) * * *
* * * * * * *

(b) An applicant association shall not be registered as a futures
association unless the Commission finds, under standards estab-
lished by the Commission, that—

(2) the rules of the association provide that any person reg-
istered under this Act, [contract market] registered entity, or
any other person designated pursuant to the rules of the Com-
mission as eligible for membership may become a member of
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such association, except such as are excluded pursuant to para-
graph (3) or (4) of this subsection, or a rule of the association
permitted under this paragraph. The rules of the association
may restrict membership in such association on such specified
basis relating to the type of business done by its members, or
on such other specified and appropriate basis, as appears to
the Commission to be necessary or appropriate in the public in-
terest and to carry out the purpose of this section. Rules adopt-
ed by the association may provide that the association may,
unless the Commission directs otherwise in cases in which the
Commission finds it appropriate in the public interest so to di-
rect, deny admission to, or refuse to continue in such associa-
tion any person if (i) such person, whether prior of subsequent
to becoming registered as such, or (il) any person associated
within the meaning of “associated person” as set forth in sec-
tion 4k of this Act, whether prior or subsequent to becoming
so associated, has been and is suspended or expelled from a
[contract market] registered entity or has been and is barred
or suspended from being associated with all members of such
[contract market] registered entity, for violation of any rule of
such [contract market] registered entity;

(3) the rules of the association provide that, except with the
approval or at the direction of the Commission in cases in
which the Commission finds it appropriate in the public inter-
est so to approve or direct, no person shall be admitted to or
continued in membership in such association, if such person—

(A) has been and is suspended or expelled from a reg-
istered futures association or from a [contract market]
registered entity or has been and is barred or suspended
from being associated with all members of such association
or from being associated with all members of such [con-
tract market] registered entity, for violation of any rule of
such association or [contract market]l registered entity
which prohibits any act or transaction constituting conduct
inconsistent with just and equitable principles of trade, or
requires any act the omission of which constitutes conduct
inconsistent with just and equitable principles of trade;

(B) is subject to an order of the Commission denying,
suspending, or revoking his registration pursuant to sec-
tion 6(c) of this Act, or expelling or suspending him from
membership in a registered futures association or a [con-
tract market] registered entity, or barring or suspending
h}ilm from being associated with a futures commission mer-
chant;

(C) whether prior or subsequent to becoming a member,
by his conduct while associated with a member, was a
cause of any suspension, expulsion, or order of the char-
acter described in clause (A) or (B) which is in effect with
respect to such member, and in entering such a suspen-
sion, expulsion, or order, the Commission or any such
[contract market] registered entity or association shall
have jurisdiction to determine whether or not any person
was a cause thereof; or

* * *k & * * *k
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(10) the rules of the association provide a fair, equitable, and
expeditious procedure through arbitration or otherwise for the
settlement of customers’ claims and grievances against any
member or employee thereof: Provided, That (A) the use of
such procedure by a customer shall be voluntary, (B) the term
“customer” as used in this paragraph shall not include another
member of the association, and (C) in the case of a claim aris-
ing from a violation in the execution of an order on the floor
of a [contract market] registered entity, such procedure shall
provide, to the extent appropriate—

(1) *

* * * & * * *

(0)(1) The Commission may require any futures association reg-
istered pursuant to this section to perform any portion of the reg-
istration functions under this Act with respect to each member of
the association other than a [contract market] registered entity
and with respect to each associated person of such member, in ac-
cordance with rules, notwithstanding any other provision of law,
adopted by such futures association and submitted to the Commis-
sion pursuant to section 17(j) of this Act, and subject to the provi-
sions of this Act applicable to registrations granted by the Commis-
sion.

* * * * * * *

(q)(1) The Commission shall issue regulations requiring each reg-
istered futures association to establish and make available to the
public a schedule of major violations of any rule within the discipli-
nary jurisdiction of such registered futures association.

(2) The regulations issued by the Commission pursuant to this
subsection shall prohibit, for a period of time to be determined by
the Commission, any member of a registered futures association
who is found to have committed any major violation from service
on the governing board of any registered futures association or
[contract market] registered entity, or on any disciplinary com-
mittee thereof.

ES £ k ES & £ *k

SEC. 22. (a)(1) Any person (other than a [contract market, clear-
ing organization of a contract market, licensed board of trade,] reg-
istered entity or registered futures association) who violates this
Act or who willfully aids, abets, counsels, induces, or procures the
commission of a violation of this Act shall be liable for actual dam-
ages resulting from one or more of the transactions referred to in
subparagraphs (A) through (D) of this paragraph and caused by
such violation to any other person—

(A) * #* =

* * & & * * &

(C) who purchased from or sold to such person or placed
through such person an order for the purchase or sale of—
(i) an option subject to section 4c of this Act (other than
an option purchased or sold on a [contract market] reg-
istered entity or other board of trade);

* * *k & * * *k
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(2) Except as provided in subsection (b), the rights of action au-
thorized by this subsection and by [sections 5a(11),] sections
5(d)(13), 5b(b)(1)(E), 14, and 17(b)(10) of this Act shall be the exclu-
sive remedies under this Act available to any person who sustains
loss as a result of any alleged violation of this Act. Nothing in this
subsection shall limit or abridge the rights of the parties to agree
in advance of a dispute upon any forum for resolving claims under
this section, including arbitration.

(3) In any action arising from a violation in the execution of an
order on the floor of a [contract market] registered entity, the per-
son referred to in paragraph (1) shall be liable for—

ES £ ES ES ES £ ES
4) CONTRACT ENFORCEMENT BETWEEN ELIGIBLE

COUNTERPARTIES.—No agreement, contract, or transaction between
eligible contract participants shall be void, voidable, or unenforce-
able, and no such eligible contract participant shall be entitled to
rescind, or recover any payment made with respect to, such an
agreement, contract, or transaction, under this section based solely
on the failure of the agreement, contract, or transaction to comply
with the terms or conditions of an exemption or exclusion from any
provision of this Act or regulations of the Commission.

(b)(1)(A) A [contract market or clearing organization of a con-
tract market] registered entity that fails to enforce any bylaw, rule,
regulation, or resolution that it is required to enforce by [section
5a(8) and section 5a(9) of this Actl sections 5 through 5c, (B) a li-
censed board of trade that fails to enforce any bylaw, rule, regula-
tion, or resolution that it is required to enforce by the Commission,
or (C) any [contract market, clearing organization of a contract
market, or licensed board of tradel registered entity that in enforc-
ing any such bylaw, rule, regulation, or resolution violates this Act
or any Commission rule, regulation, or order, shall be liable for ac-
tual damages sustained by a person who engaged in any trans-
action on or subject to the rules of such [contract market or li-
censed board of tradel registered entity to the extent of such per-
son’s actual losses that resulted from such transaction and were
caused by such failure to enforce or enforcement of such bylaws,
rules, regulations, or resolutions.

* * *k & * * k

(3) Any individual who, in the capacity as an officer, director,
governor, committee member, or employee of a [contract market,
clearing organization, licensed board of trade,l registered entity or
a registered futures association willfully aids, abets, counsels, in-
duces, or procures any failure by any such entity to enforce (or any
violation of the Act in enforcing) any bylaw, rule, regulation, or res-
olution referred to in paragraph (1) or (2) of this subsection, shall
be liable for actual damages sustained by a person who engaged in
any transaction specified in subsection (a) of this section on, or sub-
ject to the rules of, such [contract market, licensed board of tradel
registered entity or, in the case of an officer, director, governor,
committee member, or employee of a registered futures association,
any transaction specified in subsection (a) of this section, in either
case to the extent of such person’s actual losses that resulted from
such transaction and were caused by such failure or violation.
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(4) A person seeking to enforce liability under this section must
establish that the [contract market, licensed board of trade, clear-
ing organization,l registered entity registered futures association,
officer, director, governor, committee member, or employee acted in
bad faith in failing to take action or in taking such action as was
taken, and that such failure or action caused the loss.

(5) The rights of action authorized by this subsection shall be the
exclusive remedy under this Act available to any person who sus-
tains a loss as a result of (A) the alleged failure by a [contract
market, licensed board of trade, clearing organization,] registered
entity or registered futures association or by any officer, director,
governor, committee member, or employee to enforce any bylaw,
rule, regulation, or resolution referred to in paragraph (1) or (2) of
this subsection, or (B) the taking of action in enforcing any bylaw,
rule, regulation, or resolution referred to in this subsection that is
alleged to have violated this Act, or any Commission rule, regula-
tion, or order.

* * * * * * *

SECTION 402 OF THE FEDERAL DEPOSIT INSURANCE
CORPORATION IMPROVEMENT ACT OF 1991

SEC. 402. DEFINITIONS.
For purposes of this subtitle—
% * k % % * k
(2) CLEARING ORGANIZATION.—The term “clearing organiza-
tion” means a clearinghouse, clearing association, clearing cor-
poration, or similar organization—
INE

* £ * & * £ *
[(B) that performs clearing functions for a contract mar-
ket designated pursuant to the Commodity Exchange Act.]
(B) that is registered as a derivatives clearing organiza-
tion under section 5b of the Commodity Exchange Act.

* * & * * * &



DISSENTING VIEWS

Section 8 of H.R. 4541 would repeal the current ban on single
stock and narrow-based stock index futures contracts (“stock fu-
tures”). It would permit stock futures to be traded only on futures
exchanges, subject to the Commodity Exchange Act.

Stock futures are surrogates for stocks and stock options. As per-
mitted under the bill, stock futures would trade on public markets
and be marketed to retail investors in a manner similar to stocks
and stock options. They would offer investors and market profes-
sionals a new choice in the menu of available equity-based financial
products. I support this goal of the bill. However, H.R. 4541 fails
to address a number of significant competitive disparities that
would provide stock futures traded under the jurisdiction of the
Commodities Futures Trading Commission with an unfair competi-
tive advantage vis-a-vis stocks and stock options traded under the
jurisdiction of the Securities and Exchange Commission. The most
noteworthy disparities include the following:

Tax treatment

The bill would result in a situation where customers would re-
ceive favorable 60/40 tax treatment on stock futures but would not
receive that treatment on exchange-listed equity options. Essen-
tially, investors of exchange-listed equity options would be subject
to higher tax rates than investors of stock futures. This disparity
would violate the congressional policy of providing equivalent tax
treatment for competing products on the options and futures ex-
changes.

Margin

Margin refers generally to the deposit amount that a customer
or other financial entity must pay towards the purchase (and in
some cases, sale) of a financial instrument. Lower margin require-
ments translate into lower out-of-pocket requirements and higher
leverage opportunities for investors. Many investors seek out the
lowest possible margin costs in choosing a financial instrument.
The bill would require that margin levels for stock futures be “con-
sistent with” margin levels that apply to stock options traded on
a securities exchange. This provision would not “harmonize” mar-
gin treatment between the securities and futures markets. First,
the term “consistent with” provides an unreasonable amount of
permitted variation in margin levels, particularly in a setting
where no single regulator will be acting as a referee with a man-
date to assure that competitive fairness is maintained. Second,
dealing only with margin “levels” ignores many other components
that are relevant in addressing the harmonization of margin, in-
cluding cover provisions, margin offsets, and acceptable collateral.

(125)
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Section 31 fees

Exchange-traded stocks and stock options are subject to a trans-
action fee known as a “Section 31 fee.” The purpose of this fee is
to support the funding of the Securities & Exchange Commission
(“SEC”). It currently has no counterpart on the futures markets.
While this tax only represents a fraction of one percent on a per
trade basis, over the course of time heavy traders can end up pay-
ing a significant dollar amount. The bill does not extend the fee to
stock futures, notwithstanding that Section 8 requires the SEC to
police the stock futures markets against violations of several fed-
eral securities laws addressing fraud and manipulation, including
insider trading.

These disparities could unfairly divert business to those markets
with the lowest regulatory and tax cost. Since the bill would essen-
tially give birth to the trading of stock futures, Congress, in per-
mitting these disparities to exist, could be viewed as creating them.
It certainly has an opportunity and obligation to address them. In
establishing a legal framework to permit the trading of stock fu-
tures, Congress should seek to establish a level playing field that
does not provide an unfair competitive advantage to a particular
trading venue. Unfortunately, H.R. 4541 would establish a regu-
latory and tax scheme that, at least in several key respects, treats
competing businesses involved in the marketing of nearly identical
ﬁnlancial products in very different ways. I am opposed to this re-
sult.

Douag OSE.
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