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REPORT

The Committee on Agriculture, Nutrition, and Forestry, having
considered an original bill to reauthorize and amend the Com-
modity Exchange Act to promote legal certainty, enhance competi-
tion, and reduce systemic risk in markets for futures and over-the-
counter derivatives; and for other purposes, reports favorably
thereon and recommends that the bill do pass.
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1. PURPOSE, NEED AND BACKGROUND

Signed into law in 1974, the modern Commodity Exchange Act
(“CEA” or “the Act”) is the body of law that governs the futures in-
dustry in the United States. Enforced by the Commodity Futures
Trading Commission (“CFTC”), this Act attempts to ensure that fu-
tures market participants are not defrauded and that the markets
remain efficient, transparent and free from manipulation. Author-
ization for the funding of the CFTC expires on September 30th of
this year.

The Commodity Futures Modernization Act of 2000 would reau-
thorize appropriations for the CFTC for five additional years and
would reform the CEA in three primary ways. First, it would incor-
porate the unanimous recommendations of the President’s Working
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Group (“Working Group” or “PWG”), consisting of the principals
from the U.S. Treasury Department (“Treasury”), the Federal Re-
serve System (“Fed”), the Securities and Exchange Commission
(“SEC”) and the CFTC on the proper legal and regulatory treat-
ment of over-the-counter (“OTC”) derivatives. Second, it would cod-
ify the regulatory relief proposal of the CFTC to ensure that fu-
tures exchanges are appropriately regulated and remain competi-
tive. Third, this legislation would reform the Shad-Johnson juris-
dictional accord, which sought to establish jurisdictional boundaries
between the agencies and banned the trading of single stock fu-
tures 18 years ago.

Derivative instruments, both exchange-traded and those traded
over-the-counter, have played a significant role in our economy’s
current economic expansion due to their innovative nature and
their risk-transferring attributes. According to the International
Swaps and Derivatives Association, the global derivatives market
has a notional value that exceeds $58 trillion. Identified by Alan
Greenspan as the ‘most significant event in finance of the past dec-
ade,” the development of the derivatives marketplace has substan-
tially added to the productivity and wealth of our nation.

Derivatives enable companies to unbundle and transfer risk to
those entities who are willing and able to accept it. By doing so,
efficiency is enhanced as firms are able to concentrate on their core
business objectives. A farmer can purchase a futures contract, one
type of derivative, in order to lock in a price for a crop at harvest.
Automobile manufacturers, whose profits earned overseas can fluc-
tuate with changes in currency values, can minimize this uncer-
tainty through derivatives, allowing them to focus on the business
of building cars. Banks significantly lessen their exposure to inter-
est rate movements by entering into derivatives contracts known as
interest rate swaps, which enable these institutions to hedge their
risk by exchanging variable and fixed rates of interest.

The CEA primarily governs one class of derivative transaction—
futures contracts. The Act requires that these contracts be traded
on a CFTC-regulated futures exchange. If a futures contract is
being traded off of an exchange, a court of law could rule the con-
tract to be illegal and unenforceable. When Congress enacted the
CEA and created the CFTC to enforce it, the meanings of “futures
contract” and “exchange” were relatively apparent and the OTC de-
rivatives business was in its infancy. However, in the 26 years
since the statute’s creation, the growth of the OTC derivatives mar-
ket has significantly outpaced the exchange-traded futures market.
Along with this expansion, the boundaries between exchanges and
OTC markets and between futures and swaps began to blur both
practically and in legal status and treatment.

CFTC CONCEPT RELEASE

In 1998, the CFTC issued its concept release on OTC derivatives,
which was perceived by many as foreshadowing possible regulation
of these instruments as futures. The possibility of regulatory action
had considerable ramifications, given the size and importance of
the OTC market. This action significantly magnified the long-
standing legal uncertainty surrounding these instruments, raising
concerns in the OTC market, including suggestions it would cause
portions of the business to move overseas.
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This prospect led the Treasury, the Fed and the SEC to oppose
the concept release and request that Congress enact a moratorium
on the CFTC’s ability to regulate these instruments until after the
Working Group could complete a study on the issue. As a result,
Congress passed a six-month moratorium on the CFTC’s ability to
regulate OTC derivatives. In November 1999, the Working Group
completed its unanimous recommendations on OTC derivatives and
presented Congress with these findings.

ADOPTION OF PRESIDENT’S WORKING GROUP REPORT

This legislation adopts many of the recommendations of the PWG
report. The bill contains several mechanisms for ensuring that
legal certainty is attained and that certain transactions remain
outside the CEA. The electronic trading facility exclusion would ex-
clude transactions in certain financial and other intangible com-
modities from the Act if conducted: (1) on a principal to principal
basis; (2) between institutions or persons with high net worth; and
(3) on an electronic trading facility. A second exclusion would ex-
clude certain transactions from the CEA if (1) conducted between
institutions or persons with high net worth; and (2) not traded on
a trading facility. A third exclusion confirms and clarifies the
Treasury Amendment language already contained in the CEA by
excluding all transactions in foreign currency and government se-
curities from the Act unless those transactions are futures con-
tracts and traded on an organized exchange. As recommended by
the Working Group, the bill would clarify the CFTC’s jurisdiction
over off-exchange retail futures transactions in foreign currency
that are not effected with a regulated entity. A fourth exclusion for
hybrid securities and depository instruments clarifies cir-
cumstances under which structured securities and depository in-
struments with embedded futures- and commodity option-like pay-
ments are excluded from regulations under the CEA. Another im-
portant recommendation of the PWG was to authorize clearing or-
ganizations, including futures clearinghouses, to clear OTC deriva-
tives in an effort to lessen systemic risk. This bill incorporates this
recommendation and establishes a regulatory framework for this
activity.

ADOPTION OF THE CFTC’S REGULATORY MODERNIZATION PROPOSAL

The second major portion of this legislation addresses regulatory
modernization and reform for the futures industry. When the CEA
was enacted in 1974, the futures industry was primarily agricul-
tural in nature. Farmers, agri-businesses and speculators traded
futures contracts in open-outcry pits on futures exchanges in an ef-
fort to transfer volatile price risk. Realizing that futures trading
was an effective way to transfer all types of risks, the financial sec-
tor began to develop and trade financial futures, and this market
has flourished. Today non-agricultural futures comprise approxi-
mately 85 percent of the volume on U.S. futures exchanges. With
the widespread adoption of computer technology, electronic ex-
changes began to compete head-to-head with open-outcry futures
exchanges at a fraction of the cost. Last year witnessed the Swiss-
German electronic futures exchange, Eurex, overtaking the Chicago
Board of Trade as the global leader in futures trading volume.
Many industry observers believe that the regulatory structure of
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the CEA has had a significant competitive impact on the U.S. fu-
tures exchanges and has inhibited the development of the OTC
markets.

In February of 2000, the CFTC issued a proposal that would pro-
vide regulatory reform to futures exchanges and their customers.
Instead of listing specific requirements for complying with the
CEA, the proposal would require exchanges to meet internationally
agreed-upon core principles. The CFTC proposal creates tiers of
regulation for exchanges based on whether the underlying commod-
ities being traded are susceptible to manipulation or whether the
users of the exchange are limited to institutional customers.

The legislation incorporates a similar framework and provides for
three levels of regulation. A board of trade that is designated as
a contract market would receive the highest level of oversight due
to the fact that products offered on a contract market are suscep-
tible to manipulation or are offered to retail customers. The bill
provides for a second level of regulation under which, in lieu of con-
tract market designation, a board of trade may register as a deriva-
tives transaction execution facility (“DTEF”) if the products being
offered by the board of trade are not susceptible to manipulation
and are traded among institutional customers or retail customers
who utilize large futures commission merchants (“FCMs”). A third
option provided in the bill allows a board of trade to choose to be
an exempt board of trade (“XBOT”) and not be subject to the Act
(except for the CFTC’s anti-manipulation authority) if the products
being offered are traded among institutions or high net worth per-
sons and the instruments are not susceptible to manipulation. This
bill would allow a board of trade that is a DTEF or an XBOT to
opt to trade derivatives that are otherwise excluded from the Act.
To the extent that these products are traded on these facilities, the
CFTC would have exclusive jurisdiction over them. With this provi-
sion, it was the intent of the Committee to provide these facilities
that trade certain specified derivatives with a choice—if regulation
is beneficial, the facility may choose to be regulated. If not, the fa-
cility may choose to be excluded or exempted from the Act.

REFORM OF THE SHAD-JOHNSON JURISDICTIONAL ACCORD

The third portion of the bill addresses the Shad-Johnson jurisdic-
tional accord. In 1982, SEC Chairman John Shad and CFTC Chair-
man Phillip Johnson reached an agreement on allocating between
the agencies jurisdiction over futures on securities. Known as the
Shad-Johnson Accord, this agreement prohibited the trading of fu-
tures on non-exempt securities and narrow-based indices of non-ex-
empt securities (as defined by the Securities Act of 1933 and the
Securities Exchange Act of 1934), allocated to the SEC jurisdiction
over options on securities and securities indices, and allocated to
the CFTC jurisdiction over futures on exempt securities and broad-
based indices of securities.

Many have suggested that the Shad-Johnson accord, meant as a
temporary agreement, should now be repealed. The Working Group
unanimously agreed that the Accord can be repealed if regulatory
disparities are resolved between the regulation of futures and secu-
rities. In April 2000, the General Accounting Office (“GAO”) found
no legitimate policy reason for maintaining the ban on single stock
futures. The GAO noted in its report that these products are al-
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ready being traded in foreign markets, synthetically in the options
markets, and that economically equivalent transactions are being
conducted in the OTC market.

Despite an eight month effort to get the two agencies to reach
an agreement on lifting the ban on single stock futures, the SEC
and the CFTC were unable to come to any agreement before this
bill was introduced. Furthermore, they were unable to reach agree-
ment before the bill was reported out of the Committee despite con-
tinued urging from the Chairmen of the Senate Agriculture and
Banking Committees.

This legislation would repeal the prohibition on single stock fu-
tures and narrow-based stock index futures. It would allow these
products, termed designated futures on securities, to trade on ei-
ther a CFTC-regulated contract market or a SEC-regulated na-
tional securities exchange or association. The SEC would maintain
its insider trading and anti-fraud enforcement authority over these
products even though traded on a futures exchange and the CFTC
would maintain its anti-manipulation authority, including the abil-
ity to enforce its large trader reporting requirements, over these
products even though traded on a national securities exchange or
association. Each agency would be required to provide the other
regulator with notice before exercising these authorities affecting
markets outside their primary jurisdictions. Under the bill, margin
levels on these products would be required to be harmonized with
the options markets. The bill allows for the creation of an Inter-
market Margin Board, consisting of members from the Fed, the
CFTC and the SEC, to set and maintain margin levels for these
products. The bill provides a one year period before the repeal of
Shad-Johnson is effective in order to provide the regulators ade-
q}llla%eutime to implement the regulatory safeguards contained in
the bill.

The various sections of this legislation have support from a broad
spectrum of regulators and industry participants. Input has been
solicited and received throughout the drafting process from numer-
ous groups, including the CFTC, the Treasury, the Fed, the Chi-
cago Board of Trade, the Chicago Mercantile Exchange, the New
York Mercantile Exchange, the International Swaps and Deriva-
tives Association, the National Futures Association, the Coalition of
Commercial and Investment Banks, the Securities Industry Asso-
ciation, the Coalition of Commercial and Investment Banks, the
American Farm Bureau Federation, the National Cattlemen’s Beef
Association, the American Bankers Association, the New York
Stock Exchange, the U.S. Securities Markets Coalition, the Bond
Market Association, the Foreign Exchange Committee, the Futures
Industry Association, and the Financial Services Roundtable.

II. SECTION-BY-SECTION ANALYSIS

Sec. 1. Short Title and Table of Contents. The Act is entitled the
Commodity Futures Modernization Act of 2000.

Sec. 2. Purposes. The section lists 8 purposes for the bill includ-
ing reauthorizing and streamlining the CEA; eliminating unneces-
sary regulation for the futures exchanges; clarifying the jurisdiction
of the CFTC over certain retail foreign currency transactions;
transforming the role of the CFTC; providing a legislative and reg-
ulatory framework for the trading of futures on securities; pro-
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moting innovation and reducing systemic risk for futures and OTC
derivatives; allowing clearing of OTC derivatives; and enhancing
the competitive position of the U.S. financial institutions and mar-
kets.

Sec. 3. Definitions. The section adds definitions to section 1(a) of
the CEA for the following terms: derivatives clearing organization;
designated future on a security; electronic trading facility; eligible
commercial participant; eligible contract participant; exclusion-eli-
gible commodity; exempted security; financial commodity; financial
institution; hybrid instrument; national securities exchange; option;
organized exchange; registered entity; security and trading facility.

Sec. 4. Agreements, Contracts, and Transactions in Foreign Cur-
rency, Government Securities and Certain Other Commodities. The
section strikes clause (ii) of subparagraph 2(a)(1)(A) (the current
law Treasury Amendment) and replaces it with a new subsection
2(c), which states that nothing in the CEA applies to transactions
in foreign currency, government securities and other similar instru-
ments unless these instruments are futures or commodity options
traded on an organized exchange. The bill defines “organized ex-
change” as a trading facility that either serves retail customers,
permits brokered or similar agency trades, or performs a self regu-
latory role. New section 2(c)(2) also excludes from CFTC regulation
foreign currency transactions (other than those conducted on an or-
ganized exchange) between specified regulated entities and persons
who are not eligible contract participants (i.e. retail customers).
These excluded transactions include transactions executed on an
electronic facility on which only a single firm is entitled to act as
a market-maker and on which non-market maker counterparties
may not accept bids and offers of other non-market-maker
counterparties (either directly or through the market-maker run-
ning a matched book in which non-market-maker counterparties’
bids and offers become bids and offers of the market-maker).

The Committee intends that new section 2(c) of the Commodity
Exchange Act codify the decision in Dunn v. Commodity Futures
Trading Commission, 519 U.S. 465 (1997). Accordingly, the mean-
ing of the phrase “transactions in” that is referenced in section 2(c)
should be interpreted in a manner consistent with the holding of
that decision. In making these clarifications, the Committee does
not intend to draw any distinction between the use of the words
“in” or “involving” contained elsewhere in the CEA.

Sec. 5. Legal Certainty for Ouver-the-Counter Transactions. The
section amends section 2 of the CEA to create a new subsection
2(d), which provides two exclusions from the CEA for OTC deriva-
tives. Paragraph (1) of subsection 2(d) provides that nothing in the
CEA applies to transactions in an exclusion-eligible commodity if
the transaction: (1) is between eligible contract participants (insti-
tutions or high net worth persons) and (2) is not executed on a
trading facility. The second exclusion in paragraph 2(d)(2) provides
that nothing in the CEA shall apply to a transaction in an exclu-
sion-eligible commodity if the transaction: (1) is entered into on a
principal to principal basis between parties trading for their own
accounts; (2) is between eligible contract participants (large, insti-
tutional entities) and (3) is executed on an electronic trading facil-
ity.
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The exclusion for transactions conducted on a trading facility
only applies to principal to principal transactions. The exclusion
does not apply if an eligible contract participant: (1) acts as broker
or in an equivalent agency capacity for any other party; or (2)
trades in its own name for the economic risk and benefit of any
other party. This limitation does not preclude an eligible contract
participant from transacting with a counterparty and contempora-
neously entering into an economically identical hedging trans-
action, for the eligible contract participant’s own account and risk,
on a trading facility. The limitation also does not preclude certain
regulated eligible contract participants from acting in a discre-
tionary investment management or equivalent fiduciary capacity
for another eligible contract participant as contemplated under the
definition of eligible contract participant.

Finally, transactions between participants that are otherwise
conducted on a principal to principal basis are not ineligible for the
exclusion merely because the trading facility itself or its sponsor
acts in the capacity of an inter-participant broker by bringing buy-
ers and sellers together.

Sec. 6. Excluded Electronic Trading Facilities. The section
amends section 2 of the CEA to create a new subsection 2(e) that
clarifies that trading instruments that are otherwise excluded from
the CEA on an electronic trading facility does not subject the trans-
actions to regulation under the CEA. Paragraph (2) of subsection
2(e) states that nothing in the CEA shall prohibit a contract mar-
ket or derivatives transaction execution facility from establishing
and operating an excluded electronic trading facility.

Sec. 7. Hybrid Instruments. The section amends section 2 of the
CEA to create a new subsection 2(f) that provides that nothing in
the CEA applies to a hybrid instrument that is predominantly a se-
curity or depository instrument. Paragraph (2) of subsection 2(f) de-
fines predominant in terms of any hybrid instrument in which (1)
the issuer of the instrument receives payment in full of the pur-
chase price at the time the instrument is delivered; (2) the pur-
chaser is not required to make additional payments; (3) the issuer
of the instrument is not subject to mark-to-market margining re-
quirements; and (4) the instrument is not marketed as a futures
contract. Paragraph (3) of subsection 2(f) clarifies that mark-to-
marketing requirements do not include the obligation of an issuer
of a secured debt instrument to increase the amount of collateral
securing its obligations under the instrument.

New section 2(f)(2)(C) refers to mark-to-market margining re-
quirements between the purchaser and the issuer of the hybrid in-
strument, and it is not intended to preclude a hybrid instrument
from qualifying for the exclusion based on the issuer being subject
to mark-to-market margining requirements when hedging the ini-
tial transaction on a regulated futures exchange or in another mar-
ket.

Sec. 8. Futures on Securities. Subsection (a) amends section 2 of
the CEA by adding a new subsection 2(g) that repeals the Shad
Johnson jurisdictional accord. The new paragraph 2(g)(1) is a sav-
ings clause to ensure that excluded OTC equity derivatives remain
outside the CEA and the jurisdiction of the CFTC. This paragraph
also prohibits the CFTC from designating a board of trade as a con-
tract market in options on securities (as in current law).
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Paragraph (2) allows the trading of futures on security indexes
on contract markets and gives the CFTC exclusive jurisdiction in
regulating these futures. In order for these products to be des-
ignated as a contract market, the contracts must be cash settled
and must not be susceptible to manipulation (applies to both the
price of the contract or the underlying securities (or an option on
such securities)).

Paragraph (3) allows the trading of designated futures on securi-
ties (defined in the bill as a contract for future delivery on a single
non-exempted security, an index based on fewer than 5 non-ex-
empted securities or any index in which a single stock predomi-
nates by its value accounting for more than 30 percent of the
index’s total value). The Act authorizes these products to be traded
on designated contract markets and national securities exchanges
or associations.

Paragraph (4) provides criteria for contract market designation of
these products including: cash settlement; real-time audit trails;
insusceptibility to price manipulation (both of the contract and the
underlying stock or an option on that stock); eligibility for listing
on a national securities exchange; margin requirements; conflict of
interest rules; and making information available to the regulators.

Paragraph (5) authorizes the SEC to enforce the securities laws
related to insider trading and fraud with respect to designated fu-
tures on securities listed on a contract market after providing the
CFTC with notice. This paragraph also requires the SEC and the
CFTC, beginning three years from the date of enactment, to jointly
compile a report on the implementation of this new authority and,
four years after the date of enactment, to submit the report to Con-
gress.

Paragraph (6) authorizes the CFTC to enforce its large trader re-
porting and other anti-fraud and anti-manipulation authorities for
designated futures on securities listed on a national securities ex-
change after providing the SEC with notice. It requires national se-
curities exchanges to provide the CFTC with information to enforce
these provisions.

Paragraph (7) provides the process for listing a designated future
on a security on either a futures exchange or a national securities
exchange.

As in current law, paragraph (8) provides the Federal Reserve
with the authority to set margin requirements and delegate this
authority. The paragraph would allow the Fed to create a three
member board consisting of principals of the CFTC, SEC and the
Fed, or their confirmed designees to set and maintain margin levels
on designated futures on securities. Paragraph (9) would allow fu-
tures commission merchants to offer to U.S. customers futures on
foreign stock or foreign stock indices listed on foreign boards of
trade as long as the U.S. is not the primary market for such prod-
ucts. New section 2(g)(9) of the Act confirms the scope of the Com-
mission’s interest in futures contracts on foreign securities or for-
eign securities indices listed for trading on a foreign exchange. Ex-
cept as set forth in this section, the Commission, consistent with
existing law, will have no authority to review or approve any fu-
tures contract (or option thereon) on a foreign security or foreign
security index listed for trading on a foreign exchange.
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Paragraph (10) mandates that a registered futures association
adopt customer suitability rules for the trading of designated fu-
tures on securities.

Subsection (b) of section 8 of the bill contains a sense of the Sen-
ate that Congress, to the extent necessary, should harmonize the
tax treatment of equity options and designated futures on securi-
ties and the transaction fees for equity options and designated fu-
tures on securities prior to section 8 of the bill taking effect.

Sec. 9. Exempted Transactions. The section adds a new section
that would allow for an exemption for transactions other than agri-
cultural products that are traded between institutional entities on
a bilateral basis. The CFTC would retain its anti-fraud, anti-ma-
nipulation authorities over these transactions.

Although this exemption is limited to transactions between eligi-
ble contract participants that occur off of a trading facility, the
CFTC is encouraged to use its current exemptive authority, as ap-
propriate and consistent with the public interest, under section 4(c)
of the CEA to exempt transactions between eligible contract par-
ticipants that occur on an electronic trading facility.

Sec. 10. Protection of the Public Interest. Replaces section 3 of the
CEA with a new section listing the responsibilities of the CFTC in
protecting the public interest.

Sec. 11. Prohibited Transactions. Re-writes the current section 4c
for clarity.

Sec. 12. Designation of Boards of Trade as Contract Markets.
Strikes current law sections 5 and 5a and adds a new section 5 pro-
viding for the designation of boards of trade as contract markets.
Subsection (b) contains criteria that boards of trade must meet in
order to be designated as a contract market. These include estab-
lishing and enforcing rules preventing market manipulation; ensur-
ing fair and equitable trading; specifying how the trade execution
facility operates—including any electronic matching systems; en-
suring the financial integrity of transactions; disciplining members
or market participants who violate the rules; allowing for public ac-
cess to the board of trade rules and enabling the board of trade to
obtain information in order to enforce its rules. Existing contract
markets would be automatically designated “contract markets”
under this section.

Subsection (d) sets out the 17 core principles that must be met
to maintain designation as a contract market. This subsection pro-
vides that a board of trade must: monitor and enforce compliance
with the contract market rules; list only contracts that are not sus-
ceptible to manipulation; monitor trading to prevent manipulation,
price distortion and delivery or settlement disruptions; adopt posi-
tion limits for speculators; adopt rules to provide for the exercise
of emergency authority, including the authority to liquidate or
transfer open positions, suspend trading and make margin calls;
make available the terms and conditions of the contracts and the
mechanisms for executing transactions; publish daily information
on prices, bids, offers, volume, open interest, and opening and clos-
ing ranges; provide a competitive, open and efficient market and
mechanism for executing transactions; provide for the safe storage
of all trade information in a readily usable manner to assist in
fraud prevention; provide for the financial integrity of the con-
tracts, the futures commission merchants and customer funds; pro-
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tect market participants from abusive practices; provide for alter-
native dispute resolutions for market participants and inter-
mediaries; establish and enforce rules regarding fitness standards
for those involved in market governance; ensure that the composi-
tion of the governing board represents the market participants and
a diversity of interests (in the case of mutually owned exchanges);
maintain records and make them available at any time for inspec-
tion by the Attorney General; and avoid taking any action that re-
strains trade or imposes anticompetitive burdens on the markets.

Sec. 13. Derivatives Transaction Execution Facilities. The section
amends the CEA by adding a new section 5a authorizing a new
trading designation, the derivatives transaction execution facility
(DTEF). Under subsection (b), a board of trade may elect to operate
as a DTEF rather than a contract market if it meets the DTEF
designation requirements. A registered DTEF may trade any non-
designated futures contract if the commodity underlying the con-
tract: (1) has a nearly inexhaustible supply; (2) is not susceptible
to manipulation; (3) does not have a cash market in commercial
practice; or (4) is determined by the CFTC (based on market char-
acteristics and the facility’s surveillance history, capacity, and self-
regulatory role) to be unlikely to be susceptible to manipulation.
This subsection allows eligible commercial participants to trade on
a DTEF contracts in non-agricultural commodities. In order to be
eligible to trade on a DTEF, a person must (1) be authorized to
trade on the DTEF by the exchange and (2) be either an eligible
contract participant or a person trading through a registered FCM
that has capital of at least $20,000,000. For purposes of this sec-
tion, the term ‘authorized’ should not be construed to require a
board of trade to approve individually every customer trading
through a qualified FCM on a DTEF.

Boards of trade that have been designated as contract markets
may operate DTEFs if they provide a separate location for DTEF
trading or, in the case of an electronic system, identify whether the
trading is on a DTEF or contract market.

Subsection (¢) provides requirements for boards of trade that
wish to register as DTEFSs, including: establishing and enforcing
trading rules that will deter abuses and provide market partici-
pants impartial access to the markets and capture information that
may be used in rule enforcement; define trading procedures to be
used; and provide for the financial integrity of DTEF transactions.

To maintain registration as a DTEF, the board of trade must
comply with 8 core principles listed in subsection (d): maintain and
enforce rules; ensure orderly trading and provide trading informa-
tion to the CFTC; publicly disclose information regarding contract
terms, trading practices, and financial integrity protections; provide
information on prices, bids and offers to market participants as
well as daily information in volume and open interest for the ac-
tively traded contracts; establish and enforce rules regarding fit-
ness standards for those involved in DTEF governance; maintain
records and make them available at any time for inspection by the
Attorney General; and avoid taking any action that restrains trade
or imposes anticompetitive burdens on the markets.

Subsection (e) allows a broker-dealer or a bank in good standing
to act as an intermediary on behalf of its customers and to receive
customer funds serving as margin or security for the customer’s
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transactions. If the broker-dealer holds the DTEF customer funds
or accounts for more than 1 business day, the broker-dealer must
be a registered FCM and a member of a registered futures associa-
tion. The CFTC and SEC are to coordinate in adopting rules to im-
plement this subsection.

In complying with the implementation of this subsection, the
Commission, in coordination with the SEC, shall endeavor to sub-
ject broker-dealers and financial institutions trading on a DTEF to
record-keeping and reporting requirements that are comparable to
and consistent with the requirements faced by futures commission
merchants trading on a DTEF.

Under (f), the CFTC may adopt regulations to allow FCMs to
provide their customers with the right to opt out of segregating
customer funds for purposes of trading on the DTEF.

Subsection (g) clarifies that a DTEF may trade derivatives that
otherwise would be excluded from the CEA. The CFTC has exclu-
sive jurisdiction over these instruments to the extent that these in-
struments are traded on a DTEF.

Sec. 14. Derivatives Clearing Organizations. The section amends
the CEA to create a new section 5b regarding derivatives clearing
organizations. Under subsection (a), these clearing entities, which
are allowed to clear derivatives (that are not a security), must reg-
ister with the CFTC and meet a set of 13 core principles set out
in subsection (d), including principles on financial resources of the
clearing facility, participant eligibility, risk management systems,
settlement procedures, treatment of client funds, default rules, rule
enforcement, system safeguards, reporting, record keeping, public
information disclosure, information sharing, and minimizing com-
petitive restraints.

Under subsection (b), a derivatives clearing organization will not
have to register with the CFTC if it is registered with another fed-
eral financial regulator and it does not clear futures. This is in-
tended to encompass those clearing facilities registered with other
financial regulators as well as those clearing facilities that have
previously received an exemption from registration from these fi-
nancial regulators. Under subsection (c), a derivatives clearing or-
ganization that is exempt from registration may opt to register
with the CFTC. Subsection (e) provides that an existing clearing
entity that clears futures contracts on a designated contract market
will automatically be deemed a derivatives clearing organization
for purposes of this section.

Sec. 15. Common Provisions Applicable to Registered Entities.
The section amends the CEA to create a new section 5¢ that con-
tains provisions affecting all registered entities (contract markets,
derivatives transaction execution facilities and derivatives clearing
organizations).

Subsection (a) would allow the CFTC to issue or approve inter-
pretations to describe what would constitute an acceptable business
practice under the core principles for registered entities.

Subsection (b) would allow a registered entity to delegate its self
regulatory functions to a registered futures association, while speci-
fying that responsibility for carrying out these functions remain
with the registered entity.

Subsection (c) would enable the registered entity to trade new
products or adopt or amend rules by providing the CFTC (and the
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Treasury Department for contracts in government securities) a
written certification that the new contract or new rule or amend-
ment complies with the CEA. This subsection would allow a reg-
istered entity to request that the CFTC grant prior approval of a
new contract, new rule or rule amendment. This subsection would
require the CFTC to pre-approve any rule changes with regard to
open interest agricultural contracts.

Subsection (d) grants the CFTC the authority to informally re-
solve potential violations of the core principles for registered enti-
ties.

Subsection (e) provides that nothing in this section limits or af-
fects the emergency authorities of the CFTC.

Subsection (f) directs the CFTC to implement core principles for
intermediaries. In carrying out this subsection, the Commission
shall conduct a study of the Act and the Commission’s rules, regu-
lations and orders governing the conduct of persons required to be
registered with the Commission. Within one year after the date of
the enactment of the bill, the Commission would file a report with
the Senate Committee on Agriculture, Nutrition and Forestry and
the House Committee on Agriculture. The report would identify: (1)
the core principles and interpretations of acceptable business prac-
tices that the Commission has adopted as substitutes for the provi-
sions of the Act and the Commission’s rules and regulations there-
under; (2) the rules and regulations that the Commission has de-
termined must be retained and the reasons therefor; (3) the extent
to which the Commission believes that it can effect the changes
identified in paragraph (1) through its exemptive authority under
section 4(c) of the Act; and (4) the regulatory functions that the
Commission currently performs that can be delegated to a reg-
istered futures association and the regulatory functions that the
Commission has determined must be retained and the reasons
therefor.

Subsection (g) adds a new provision (sec. 4c(a)(3)(B)) to allow fu-
tures commission merchants to trade futures off the floor of a fu-
tures exchange as long as the board of trade allows such trans-
actions and the FCMs report, record and clear the transactions in
accordance with the rules of the contract market or derivatives
trading execution facility.

Sec. 16. Exempt Boards of Trade. The section amends the CEA
to create a new section 5d regarding exempt boards of trade. Under
subsections (a) and (b), futures contracts traded on an exempt
board of trade would be exempt from the CEA if (1) participants
are eligible contract participants (large institutional investors) and
(2) the commodity underlying the futures contract is not a security,
has an inexhaustible deliverable supply, is not subject to manipula-
tion, or has no cash market. Subsection (c) subjects futures con-
tracts traded on an exempt board of trade to the anti-manipulation
provisions of the CEA. Under subsection (d), if the CFTC finds that
an exempt board of trade is a significant source of price discovery
for the underlying commodity, the board of trade shall disseminate
publicly on a daily basis trading volume, opening and closing price
ranges, open interest, and other trading data as appropriate to the
market.

Sec. 17. Suspension or Revocation of Designation as Registered
Entity. The section designates current section 5b as 5e and amends
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it to authorize the CFTC to suspend the registration of a registered
entity for 180 days for any violation of the CEA.

Sec. 18. Authorization of Appropriations. The section amends sec-
tion 12(d) of the CEA by striking 2000 and reauthorizing appro-
priations through fiscal year 2005.

Sec. 19. Preemption. The section rewrites paragraph 12(e)(2) of
the CEA for clarity and to conform with changes made in the bill.
Re-states the current provisions that the CEA supersedes and pre-
empts other laws in the case of transactions conducted on a reg-
istered entity or subject to regulation by the CFTC (even if outside
the United States), and adds that in the case of excluded electronic
trading facilities, and any agreements, contracts or transactions
that are excluded or covered by a section 4(c) exemption, the CEA
supersedes and preempts state gaming and bucket shop laws (ex-
cept for the anti-fraud provisions of those laws that are generally
applicable). It is not a requirement that the underlying transaction
be a futures contract or commodity option in order to be eligible for
the preemption from these state law provisions.

Sec. 20. Predispute Resolution Agreements for Institutional Cus-
tomers. The section amends section 14 of the CEA to clarify that
futures commission merchants, as a condition of doing business,
may require customers that are eligible contract participants to
waive their right to file a reparations claim with the CFTC.

Sec. 21. Consideration of Costs and Benefits. The section amends
section 15 of the CEA to add a new subsection (a) requiring the
CFTC, before promulgating regulations and issuing orders, to con-
sider the costs and benefits of their action. This does not apply to
orders associated with an adjudicatory or investigative process,
emergency actions or findings of fact regarding compliance with
CFTC rules.

Sec. 22. Contract Enforcement Between Eligible Counterparties.
The section amends section 22 of the CEA to provide a safe harbor
so that transactions will not be voidable based solely on the failure
of the transaction to comply with the terms or conditions of an ex-
clusion or exemption from the Act or CFTC regulations.

Sec. 23. Legal Certainty for Swaps. The section provides that
nothing in the bill gives the SEC or CFTC jurisdiction over swap
agreements. It requires the President’s Working Group to conduct
a study on the regulatory treatment of swaps in relation to the se-
curities laws.

Sec. 24. Repeal of Deficiency Orders. The section repeals section
8e of the Commodity Exchange Act.

Sec. 25. Technical and Conforming Amendments. The section
makes technical and conforming amendments throughout the CEA
to reflect changes made by the bill.

Sec. 26. Effective Date. The Act takes effect on the date of enact-
ment, except section 8 (dealing with futures on securities), which
takes effect one year after enactment.

II1. LEGISLATIVE HISTORY AND COMMITTEE VOTES

On July 30,1998, the Senate Committee on Agriculture, Nutri-
tion and Forestry held a hearing on the CFTC’s concept release on
OTC derivatives. Many industry observers believed that this docu-
ment was the first step leading to regulating these transactions as
futures. If these transactions were found to be off-exchange futures,
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a court of law could rule them to be illegal and unenforceable. This
possibility posed the risk of this trillion dollar industry moving off-
shore. Federal Reserve Chairman Alan Greenspan, Deputy Treas-
ury Secretary Lawrence Summers and SEC Chairman Arthur
Levitt testified in opposition to the CFTC’s stance and urged Con-
gress to adopt a regulatory moratorium on the CFTC until the
President’s Working Group could study and report to Congress on
this issue. CFTC Chair Brooksley Born testified in support of the
concept release and urged the Committee to refrain from taking
this action. Tom Jasper, managing director of Salomon Smith Bar-
ney and William Miller, president of the End Users of Derivatives
Association also testified regarding this subject.

In October 1998, Congress agreed to impose a six month regu-
latory moratorium on the CFTC with regard to OTC derivatives.
This moratorium was contained in the annual agricultural appro-
priations bill.

On December 16, 1998, the Senate Committee on Agriculture,
Nutrition and Forestry held a hearing regarding the status of the
CFTC concept release on OTC derivatives and the near collapse of
Long Term Capital Management hedge fund. All five CFTC com-
missioners testified, including Chair Brooksley Born, Commissioner
David Spears, Commissioner John Tull, Commissioner Barbara
Holum, and Commissioner James Newsome. Testifying on a second
panel were Roger Anderson, Deputy Assistant Secretary for Fed-
eral Finance of the Treasury, Patrick Parkinson, Director of the Di-
vision of Research and Statistics of the Fed, Richard Lindsay, Di-
rector of the Division of Market Regulation of the SEC and Dan
Waldman, General Counsel of the CFTC. A third panel, consisting
of former CFTC chairs, included Susan Philips, Dean of the George
Washington School of Business and Public Management; Wendy
Gramm, James Buchanan Center of George Mason University; Wil-
liam Albrecht, Professor of Economics at the University of lowa;
and Martin Mayer, Guest Scholar at the Brookings Institute. The
Committee also released for public comment 48 public policy ques-
tions regarding CEA reauthorization.

On February 25 and 26, 1999, the Senate and House Agriculture
Committees held a joint Roundtable on Futures, Derivatives and
Public Policy. Hosted by former CFTC chair Phillip Johnson and
National Futures Association President Bob Wilmouth, this round-
table assembled a diverse group of eighteen individuals from the
industry and academia to discuss derivatives policy and possible
legislative solutions. These participants included Jack Coffee, Co-
lumbia University; George Crapple, Millburn Ridgefield Corp.;
David Downey, Timber Hill LLC; Jerry Gulke, Strategic Marketing
Services and farmer; Robert Kohlmeyer, World Perspectives; How-
ard Kramer, Schiff, Hardin & Waite; Robert Mackay, National Eco-
nomic Research Associates Assoc.; Leo Melamed, Sakura Dellsher,
INC.; Merton Miller, University of Chicago; Ernest T. Patrikis,
American International Group; Todd Petzel, Common Fund; David
Pryde, JP Morgan Futures; Thomas Russo, Lehman Brothers; Rich
Sandor, Environmental Financial Products; Charles Smithson,
CIBC World Markets; Steven Spence, Merrill Lynch; and Jack
Wing, Illinois Institute of Technology.

On May 5, 1999, the Senate Committee on Agriculture, Nutrition
and Forestry held a hearing regarding agricultural trade options
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and how these instruments might benefit producers in managing
the risks of farming. In 1997, the CFTC began a pilot program to
allow these products to trade on a conditional basis. As of the hear-
ing date, no one in the industry had signed up to participate in the
program. The Committee heard from Commissioner David Spears
regarding the CFTC’s pilot program on agricultural trade options
and whether additional rulemaking or legislation was necessary to
fix it. Other witnesses included Jerry Slocum, President, North
Mississippi Grain Company; Dan Dye, Vice President, Cargill,
Scott Stewart, National Introducing Brokers Association; Steve
Manaster, Director, Financial Risk Management Pamplin College
of Business, Virginia Tech; Kenneth Ackerman, Risk Management
Agency, United States Department of Agriculture; and Dave
Rempe, Extension Assistant, Department of Agricultural Econom-
ics, Kansas State University.

On September 23, 1999, the Senate Committee on Agriculture,
Nutrition and Forestry held a hearing to explore the impact of elec-
tronic trading on the derivatives industry and its regulation. Spe-
cifically, the Committee heard testimony regarding how this indus-
try will look in the near- and long-term as a result of technological
advances; what types of electronic trading activity should be regu-
lated under the CEA; and whether electronic exchanges should be
regulated differently than open outcry exchanges. The first panel,
consisting of representatives from the futures exchanges and elec-
tronic OTC trading facilities, addressed the policies that should
drive whether transactions are regulated. These witnesses included
Roger Barton, BrokerTec; David P. Brennan and Thomas Donovan,
Chicago Board of Trade; Shawn Dorsch, Derivatives Net, Inc.
(Blackbird); Howard Lutnick, Cantor Fitzgerald; Leo Melamed,
Chicago Mercantile Exchange; and Edward J. Rosen, Coalition of
Commercial and Investment Banks. The second panel provided the
Committee with demonstrations on electronic trading and com-
mentary on the future of the industry. These witnesses included
Phillip McBride Johnson, Skadden, Arps, Slate, Meagher & Flom;
David Downey, InterActive Brokers; and Matt Andresen, Island
ECN.

On February 10, 2000, the Senate Committee on Agriculture,
Nutrition and Forestry held a hearing on the release of the Presi-
dent’s Working Group report on OTC derivatives and the CEA.
Senate Agriculture Committee Chairman Richard Lugar and House
Agriculture Committee Chairman Bob Smith had requested this re-
port subsequent to the regulatory moratorium that Congress placed
on the CFTC regarding OTC derivatives. This unanimous report
made recommendations to Congress on the proper regulatory treat-
ment for over-the-counter derivatives. Treasury Secretary Law-
rence Summers, Federal Reserve Chairman Alan Greenspan, CFTC
Chairman William Rainer, and Annette Nazareth, Director of the
Division of Market Regulation of the SEC, testified in support of
the report’s recommendations. Also providing testimony were
Chairman David Brennan, Chicago Board of Trade; Chairman Dan-
iel Rappaport, New York Mercantile Exchange; Jerry Salzman,
counsel for the Chicago Mercantile Exchange; Richard Grove, CEO
and President of the International Swaps and Derivatives Associa-
tion (ISDA); and Edward J. Rosen, counsel for the Coalition of
Commercial and Investment Banks.
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On June 8, 2000, Senate Agriculture Committee Chairman Rich-
ard Lugar, along with Senate Banking Committee Chairman Phil
Gramm and Senator Peter Fitzgerald, introduced S. 2967, The
Commodity Futures Modernization Act of 2000, legislation to reau-
thorize and amend the Commodity Exchange Act.

On June 21, 2000, the Senate Committee on Agriculture, Nutri-
tion and Forestry and the Senate Committee on Banking, Housing,
and Urban Affairs held a joint hearing to consider S. 2697, the
Commodity Futures Modernization Act of 2000. Witnesses included
members of the President’s Working Group on Financial Markets
consisting of Fed Chairman Alan Greenspan, Treasury Secretary
Lawrence Summers, CFTC Chairman William Rainer and SEC
Chairman Arthur Levitt.

COMMITTEE VOTE

In compliance with paragraph 7 of rule XXVI of the Standing
Rules of the Senate, the following statements are made concerning
the votes of the Committee in its consideration of the bill:

The Committee met in open session on Thursday, June 29, 2000,
to mark up this bill. The bill was agreed to unanimously by voice
vote. The Committee then ordered that the bill be favorably re-
ported by a voice vote.

IV. REGULATORY IMPACT STATEMENT

In compliance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the following evaluation is made concerning
the regulatory impact of enacting this legislation:

The number of individuals and businesses who would be im-
pacted by regulations issued under this bill is substantial. The en-
tire futures industry in the United States would be directly affected
by this legislation. Its impact would be one of lower cost both to
the businesses and to individuals in the futures markets due to the
expanded market opportunities opened under the bill and the de-
crease in the cost of implementing the regulations under the legis-
lation. As for the record keeping requirements under the bill, the
records that futures exchanges are required to keep are less cir-
cumscribed and therefore the cost will be lower for the futures ex-
changes. This cost savings will result in lower transaction costs to
individuals and businesses trading on the exchanges.

The securities industry would likewise be affected as they would
have new business opportunities opened to them with the repeal of
the ban on single stock futures. Firms in the financial services
business would experience a growth in opportunities as would indi-
viduals trading futures on these markets. Individuals and busi-
nesses in the securities markets would be better situated to man-
age their risk.

With the legislation’s language to provide legal certainty for OTC
derivatives transactions, firms and banks would experience de-
creased legal and paperwork costs associated with these trans-
actions.

This bill would not affect the personal privacy of the individuals
affected by the changes. The amount of additional paperwork that
will result from the regulations to be promulgated pursuant to the
bill, is moderate. The futures exchanges would be the most im-
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pacted as they would have new levels of regulations under which
they could choose to operate. During the transition period when
new regulations are being implemented, the paperwork burden on
the futures exchanges might be relatively high. But as the shift to
the new structures is accomplished, the paperwork burden will de-
crease resulting in less paper work for the regulated industry.

The National Futures Association (“NFA”) and its members will
be impacted as well by the bill. Section 8 of the bill mandates that
the NFA adopt rules requiring its members who recommend pur-
chase or sales of futures on securities to ascertain the suitability
of the recommendation for that customer. This cost would be small
because the NFA has had a substantially similar rule in effect
since 1985. The bill also allows futures exchanges to delegate their
self regulatory functions to a registered futures association, thus
potentially increasing the NFA’s responsibilities under the Act.

V. BUDGETARY IMPACT OF THE BILL

In accordance with paragraph 11(a) of rule XXVI of the Standing
Rules of the Senate, the following letter has been received from the
Congressional Budget Office regarding the budgetary impact of the
bill:

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

S. 2697—Commodity Futures Modernization Act of 2000

Summary: S. 2697 would reauthorize funding for the activities of
the Commodity futures Trading Commission (CFTC) during the
2001-2005 period. The bill would also allow the trading of single
stock futures under certain conditions, with oversight being shared
by the CFTC and the Securities and Exchange Commission (SEC).
In addition, S. 2697 would clarify that certain over-the-counter de-
rivative transactions are outside of the jurisdiction of the CFTC.
The bill also would authorize the CFTC to designate boards of
trade as contract markets or execution facilities for derivatives
transactions.

Assuming appropriation of the necessary amounts, CBO esti-
mates that implementing this legislation would cost $363 million
over the 2001-2005 period. Although most of this cost would be in-
curred by the CFTC, CBO estimates that the SEC would spend
about $3 million a year to regulate single stock futures. S. 2697
also would increase governmental receipts, because the bill would
make single stock futures subject to fees charged by the SEC. Al-
though CBO estimates that this increase in fee collections would
not be significant, pay-as-you-go procedures would apply.

S. 2697 contains an intergovernmental mandate as defined in the
Unfunded Mandates Reform Act (UMRA), but CBO estimates that
the costs, if any, would not exceed the threshold established in the
act ($55 million in 2000, adjusted annually for inflation). The bill
also contains a new private-sector mandate as defined by UMRA,
but CBO estimates the costs of this mandate would not exceed the
threshold established in the act ($109 million in 2000, adjusted an-
nually for inflation).

Estimated Cost to the Federal Government: The estimated budg-
etary impact of S. 2697 is shown in the following table. The costs
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of this legislation fall within budget function 370 (commerce and
housing credit).

By fiscal year, in millions of dollars—

2001 2002 2003 2004 2005

CHANGES IN SPENDING SUBJECT TO APPROPRIATION?

Proposed changes to CFTC spending:

Estimated authorization level 67 69 72 74 77

Estimated outlays 60 68 71 73 76
Proposed changes to SEC spending:

Estimated authorization level 3 3 3 3 3

Estimated outlays 3 3 3 3 3
Total changes in spending:

Estimated authorization level 70 72 75 77 80

Estimated outlays 63 71 74 76 79

1CBO estimates that enactment of S. 2697 also would result in an insignificant increase in revenues over the 2001-2005 period.

Basis of estimate: For this estimate, CBO assumes that the bill
will be enacted by the end of fiscal year 2000 and that the nec-
essary amounts will be appropriated by the start of each fiscal
year. Provisions related to the regulation of single stock futures
would take effect one year after enactment. CBO estimates that S.
2697 would cost $363 million over the 2001-2005 period, and would
have a negligible effect on revenues.

Spending subject to appropriation

S. 2697 would reauthorize funding for the activities of the CFTC
during the 2001-2005 period. For 2000, the agency received an ap-
propriation of $63 million. Based on the agency’s current budget
and adjusting for anticipated inflation, this reauthorization would
cost about $59 million in 2001 and a total of $343 million over the
five-year period.

The bill also would make several changes to the Commodity Ex-
change Act that would increase the administrative costs of the
CFTC. Based on information from the CFTC, CBO estimates that
these changes to the CFTC’s administrative responsibilities would
cost $1 million a year over the 2001-2005 period. The CFTC would
share oversight of single stock futures transactions with the SEC.
The bill also clarifies that the CFTC does not have jurisdiction over
certain over-the-counter derivatives transactions. The CFTC also
would be authorized to designate boards of trade as contract mar-
kets or execution facilities for derivatives transactions with the
SEC. CBO estimates that these changes to the CFTC’s regulatory
responsibilities would require the agency to hire new staff.

S. 2697 also would require that the SEC play a significant role
in overseeing the market for single stock futures. Based on infor-
mation from the SEC, CBO estimates that the SEC would have to
hire additional staff to handle these new responsibilities. These
new personnel would cost about $3 million a year during the 2001—
2005 period.

Finally, CBO estimates that S. 2697 would increase the amount
of offsetting collections received by the SEC, although the increase
would not be significant. The bill would allow single stock futures
to be traded on a national securities association and would there-
fore make them subject to transaction fees collected by the SEC.
Under current law, fees on transactions conducted on national se-
curities associations are recorded as offsetting collections, which
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are credited as an offset to discretionary spending. However, based
on information from the CFTC, the SEC, and private groups, CBO
does not expect that the volume of transactions of single stock fu-
tures that would be conducted on national securities associations
would be large enough to generate a significant increase in offset-
ting collections.

Revenues

Under current law, transactions conducted on national securities
exchanges are also subject to certain SEC fees that are accounted
for as governmental receipts (revenues). These fees are equal to 1/
300 of a percent of the aggregate dollar amount of securities sales.

S. 2697 would allow the trading of single stock futures on na-
tional securities exchanges. By creating a new category of financial
transactions that would be subject to SEC fees, this bill would in-
crease revenues collected by the SEC. However, based on informa-
tion provided by the CFTC, the SEC, and by private groups, CBO
estimates that any increase in revenues would not be significant.

Pay-as-you-go considerations: The Balanced Budget and Emer-
gency Deficit Control Act sets up pay-as-you-go procedures for leg-
islation affecting receipts or direct spending. S. 2697 would affect
receipts by adding a new set of financial transactions that would
be subject to fees collected by the SEC. However, CBO estimates
that the amount of additional receipts would not be significant.

Estimated impact on State, local, and tribal governments: S.
2697 would preempt state laws affecting certain commodities trans-
actions that are conducted in markets regulated by the Commod-
ities Futures Trading Commission. Such a preemption would be a
mandate as defined by UMRA. CBO estimates that the costs of this
mandate, if any, would not exceed the threshold in that act ($55
million in 2000, adjusted annually for inflation). The bill would im-
pose no other costs on state, local, or tribal governments.

Estimated impact on the private sector: Section 8 of the bill
would require a registered futures association to adopt rules re-
quiring a futures commission merchant, a commodity trading advi-
sor, or an introducing broker that recommends a purchase or sale
of a futures on a security, to ascertain the suitability of that rec-
ommendation for that customer. The national futures association
already adopted a “know your customer” rule in 1985. According to
industry sources, the requirements of that rule are very similar to
the requirements of a suitability rule. Thus, CBO estimates that
ichebldirect costs of complying with this mandate would be neg-
igible.

Previous CBO estimate: On June 29, 2000, CBO transmitted a
cost estimate for H.R. 4541, the Commodity Futures Modernization
Act of 2000, as ordered reported by the House Committee on Agri-
culture on June 27, 2000. Assuming appropriation of the necessary
amounts, CBO estimates that H.R. 4541 would cost $353 million
over the 2001-2005 period. In comparison, CBO estimates that the
costs of S. 2697 would total $363 million during that time period.
Although the two bills are similar in many respects, CBO estimates
that the costs of S. 2697 would be higher because the SEC would
require additional staff to regulate the trading of single stock fu-
tures on national securities exchanges and associations. S. 2697
also would increase the revenues and offsetting collections received
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by the SEC, although we estimate that these increases would not
be significant.

Estimate prepared by: Federal Costs: Kenneth Johnson. Impact
on the State, Local and Tribal Governments: Susan Sieg Tompkins.
Impact on the Private Sector: Judith Ruud.

Estimate approved by: Peter H. Fontaine, Deputy Assistant Di-
rector for Budget Analysis.

VI. CHANGES IN EXISTING LAW

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made in the bill, as
reported are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new material is printed in italic, ex-
isting law in which no change is proposed is shown in roman):

COMMODITY EXCHANGE ACT

SEC. 1a. DEFINITIONS.
As used in this Act:

* * * & * * *

(4) COMMODITY POOL OPERATOR.—The term “commodity pool
operator” means any person engaged in a business that is of
the nature of an investment trust, syndicate, or similar form
of enterprise, and who, in connection therewith, solicits, ac-
cepts, or receives from others, funds, securities, or property, ei-
ther directly or through capital contributions, the sale of stock
or other forms of securities, or otherwise, for the purpose of
trading in any commodity for future delivery on or subject to
the rules of any contract market or derivatives transaction exe-
cution facility, except that the term does not include such per-
sons not within the intent of the definition of the term as the
Commission may specify by rule, regulation, or order.

(5) COMMODITY TRADING ADVISOR.—

(A) IN GENERAL.—Except as otherwise provided in this
paragraph, the term “commodity trading advisor” means
any person who—

(i) for compensation or profit, engages in the busi-
ness of advising others, either directly or through pub-
lications, writings, or electronic media, as to the value
of or the advisability of trading in—

(I) any contract of sale of a commodity for future
delivery made or to be made on or subject to the
rules of a contract market or derivatives trans-
action execution facility;

& * * * & * *
(B) EXCLUSIONS.—Subject to subparagraph (C), the term
“commodity trading advisor” does not include—
& * * % & * *
(vi) any contract market or derivatives transaction
execution facility; and
& £ k % & * k

(7) COOPERATIVE ASSOCIATION OF PRODUCERS.—The term “co-
operative association of producers” * * *
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(8) DERIVATIVES CLEARING ORGANIZATION.—

(A) IN GENERAL.—The term “derivatives clearing organi-
zation” means a clearinghouse, clearing association, clear-
ing corporation, or similar entity, facility, system, or orga-
nization that, with respect to a derivative agreement, con-
tract, or transaction (other than a security)—

(i) enables each party to the derivative agreement,
contract, or transaction to substitute, through novation
or otherwise, the credit of the derivatives clearing orga-
nization for the credit of the parties;

(i) arranges or provides, on a multilateral basis, for
the settlement or netting of obligations resulting from
such agreements, contracts, or transactions executed by
participants in the derivatives clearing organization; or

(iii) otherwise provides clearing services or arrange-
ments that mutualize or transfer among participants in
the derivatives clearing organization the credit risk
arising from such agreements, contracts, or trans-
actions executed by the participants.

(B) ExXCLUSIONS.—The term “derivatives clearing organi-
zation” does not include an entity, facility, system, or orga-
nization solely because it arranges or provides for—

(i) settlement, netting, or novation of obligations re-
sulting from agreements, contracts, or transactions, on
a bilateral basis and without a centralized
counterparty,

(ii) settlement or netting of cash payments through
an interbank payment system; or

(iii) settlement, netting, or novation of obligations re-
sulting from a sale of a commodity in a transaction in
the spot market for the commodity.

(9) DESIGNATED FUTURE ON A SECURITY.—The term “des-
ignated future on a security” means a contract of sale (or option
on such a contract) for future delivery of—

(A) a single nonexempted security;

(B) an index based on fewer than 5 nonexempted securi-
ties; or

(C) an index in which during at least 3 of the 4 calendar
quarters preceding the date of any transaction in the index,
a single nonexempted security accounted for a daily average
of 30 percent or more of the value of the index.

(10) ELECTRONIC TRADING FACILITY.—The term “electronic
trading facility” means a trading facility that—

(A) operates by means of an electronic network; and

(B) maintains a real-time audit trail of bids, offers, and
the matching of orders or the execution of transactions.

(11) ELIGIBLE COMMERCIAL PARTICIPANT.—The term “eligible
commercial participant” means an eligible contract participant
described in clause (i), (ii), (v), or (vii) of paragraph (12)(A) or
in subparagraph (12)(C) that—

(A) in connection with its business has a demonstrable
capacity or ability, directly or through separate contractual
agreements, to make or take delivery of the underlying
physical commodity;
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(B) incurs risk, in addition to price risk, related to the
commodity; or

(C) is a dealer that regularly provides hedging, risk man-
agement, or market-making services to such eligible con-
tract participants.

(12) ELIGIBLE CONTRACT PARTICIPANT.—The term “eligible
contract participant” means—

(A) acting for its own account—

(i) a financial institution;

(i) an insurance company (as defined in section 2 of
the Bank Holding Company Act of 1956 (12 U.S.C.
1841));

(iit) an investment company subject to regulation
under the Investment Company Act of 1940 (15 U.S.C.
80a—1 et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation
(regardless of whether each investor in the investment
company or the foreign person is itself an eligible con-
tract participant);

(iv) a commodity pool that—

(D) has total assets exceeding $5,000,000; and

(I) is formed and operated by a person subject
to regulation under this Act or a foreign person
performing a similar role or function subject as
such to foreign regulation (regardless of whether
each investor in the commodity pool or the foreign
person is itself an eligible contract participant);

(v) a corporation, partnership, proprietorship, orga-
nization, trust, or other entity—

(D) that has total assets exceeding $10,000,000;
(I1) the obligations of which under an agreement,
contract, or transaction are guaranteed or other-
wise supported by a letter of credit or keepwell,
support, or other agreement by an entity described
in subclause (I), in clause (i), (it), (iit), (iv), or (vii),
or in subparagraph (C); or
(IID that—
(aa) has a net worth exceeding $1,000,000;
and
(bb) enters into an agreement, contract, or
transaction in connection with the conduct of
the entity’s business or to manage the risk as-
sociated with an asset or liability owned or in-
curred or reasonably likely to be owned or in-
curred by the entity in the conduct of the enti-
ty’s business;

(vi) an employee benefit plan subject to the Employee
Retirement Income Security Act of 1974 (29 U.S.C.
1001 et seq.) or a foreign person performing a similar
role or function subject as such to foreign regulation—

(D) that has total assets exceeding $5,000,000; or

, (I) the investment decisions of which are made
y_

(aa) an investment adviser subject to regula-

tion under the Investment Advisers Act of
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1940 (15 U.S.C. 80b-1 et seq.) or a commodity
trading advisor subject to regulation under
this Act;

(bb) a foreign person performing a role or
function similar to that of such an investment
adviser or commodity trading advisor subject
to foreign regulation in the performance of
that role or function;

(cc) a financial institution; or

(dd) an insurance company (as defined in
section 2 of the Bank Holding Company Act of
1956 (12 U.S.C. 1841));

(vi)(I) a governmental entity (including the United
States, a State, or a foreign government) or political
subdivision of a governmental entity;

(I1) a multinational or supranational government en-
tity; or

(I1I) an instrumentality, agency, or department of an
entity described in subclause (I) or (II);

(viit) a broker or dealer subject to regulation under
the Securities Exchange Act of 1934 (15 U.S.C. 78a et
seq.) or a foreign person performing a similar role or
function subject as such to foreign regulation, except
that, if the broker or dealer or foreign person is a nat-
ural person or proprietorship, the broker or dealer or
foreign person shall not be considered to be an eligible
contract participant unless the broker or dealer or for-
eign person also meets the requirements of clause (v) or
(x1);

(ix) a futures commission merchant subject to regula-
tion under this Act or a foreign person performing a
similar role or function subject as such to foreign regu-
lation, except that, if the futures commission merchant
or foreign person is a natural person or proprietorship,
the futures commission merchant or foreign person
shall not be considered to be an eligible contract partic-
ipant unless the futures commission merchant or for-
eign person also meets the requirements of clause (v) or
(xt);

(x) a floor broker or floor trader subject to regulation
under this Act, to the extent that the floor broker or
floor trader trades on or through the facilities of a reg-
istered entity or exempt board of trade or any affiliate
of a registered entity or exempt board of trade; or

(xi) a natural person with total assets exceeding
$10,000,000;

(B)(i) a person described in any of clauses (i) through (x)
of subparagraph (A) or in subparagraph (C), acting as
broker or performing an equivalent agency function on be-
half of another person described in subparagraph (A) or
(C); or

@ii)(I) an investment adviser subject to regulation under
the Investment Advisers Act of 1940 (15 U.S.C. 80b-1 et
seq.);
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(II) a commodity trading advisor subject to regulation
under this Act;

(IID) a foreign person performing a role or function simi-
lar to that of such an investment adviser or commodity
trading advisor subject to foreign regulation in the perform-
ance of that role or function; or

(IV) a person described in any of clauses (i) through (x)
of subparagraph (A) or in subparagraph (C), that is acting
as an investment manager or fiduciary (but excluding a
person acting as a broker or performing an equivalent
agency function) for another person described in subpara-
graph (A) or (C) and that is authorized by the other person
to commit the other person to the transaction; or

(C) any other person that the Commission determines to
be eligible in light of the financial or other qualifications
of the person.

(13) EXCLUSION-ELIGIBLE COMMODITY.—

(A) IN GENERAL.—The term “exclusion-eligible com-

modity” means—
(i) a financial commodity; and
(it) a commodity that has no cash market.

(B) EXCLUSION.—The term “exclusion-eligible commodity”
does not include any commodity described in paragraph (3)
that is an agricultural commodity.

(14) EXEMPTED SECURITY.—

(A) IN GENERAL.—The term “exempted security” means a
security that is an exempted security under section 3(a) of
the S