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To amend the Clean Air Act to reduce air pollution through expansion
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of cap and trade programs, to provide an alternative regulatory classifica-
tion for units subject to the cap and trade programs, and for other
purposes.

IN THE SENATE OF THE UNITED STATES

JuLy 29, 2002
SMITH of New Hampshire (by request) introduced the following bill;
which was read twice and referred to the Committee on Environment and
Public Works

A BILL

amend the Clean Air Act to reduce air pollution through
expansion of cap and trade programs, to provide an
alternative regulatory classification for units subject to

the cap and trade programs, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Clear Skies Act of 2002,

(b) TABLE OF CONTENTS.—The table of contents of

this Act 1s as follows:
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“Subpart 2—Nitrogen Oxides Allowance Program

“Sec. 451. Definitions.

“Sec. 452. Applicability.

“Sec. 453. Limitations on total emissions.
“Sec. 454. Allocations.

“Subpart 3—O0zone Season NOx Budget Program

“Sec. 461. Definitions.

“Sec. 462. General Provisions.

“Sec. 463. Applicable Implementation Plan.

“Sec. 464. Termination of Federal Administration of NOx Trading Pro-
gram.

“See. 465. Carryforward of Pre-2008 Nitrogen Oxides Allowances.

“PART D—MERCURY EMISSION REDUCTIONS

“Sec. 471. Definitions.

“Sec. 472. Applicability.

“Sec. 473. Limitations on total emissions.

“Sec. 474. Allocations.

“PART E—NATIONAL EMISSION STANDARDS; RESEARCH; ENVIRONMENTAL
ACCOUNTABILITY; MAJOR SOURCE PRECONSTRUCTION REVIEW AND BEST
AVAILABLE RETROFIT CONTROL TECHNOLOGY REQUIREMENTS

“Sec. 481. National emission standards for affected units.

“Sec. 482. Research, environmental monitoring, and assessment.

“See. 483. Major source preconstruction review and best availability retrofit
control technology requirements.”

See. 3. Other amendments.

SEC. 2. EMISSION REDUCTION PROGRAMS.
Title IV of the Clean Air Act (relating to acid deposi-
tion control) (42 U.S.C. 7651, et seq.) is amended to read

as follows:

“TITLE IV—EMISSION
REDUCTION PROGRAMS
“PART A—GENERAL PROVISIONS
“SEC. 401. (Reserved)
“SEC. 402. DEFINITIONS.

“As used in this title—

S 2815 IS
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“(1) The term ‘affected EGU’ shall have the

meaning set forth in section 421, 431, 451, or 471,

as appropriate.

“(2) The term ‘affected facility’ or ‘affected

source’ means a facility or source that includes one

or more affected units.

“(3) The term ‘affected unit’” means—

“(A) under this part, a unit that is subject
to emission reduction requirements or limita-
tions under part B, C, or D or, it applicable,
under a specified part or subpart; or

“(B) under subpart 1 of part B or subpart
1 of part C, a unit that is subject to emission
reduction requirements or limitations under
that subpart.

“(4) The term ‘allowance’ means—

“(A) an authorization, by the Adminis-
trator under this title, to emit one ton of sulfur
dioxide, one ton of nitrogen oxides, or one
ounce of mercury; or

“(B) under subpart 1 of part B, an au-
thorization by the Administrator under this
title, to emit one ton of sulfur dioxide.

-

“(5)(A) The term ‘baseline heat input’ means,

except under subpart 1 of part B and section 407,
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the average annual heat input used by a unit during

the three years in which the unit had the highest

heat

heat

S 2815 IS

mmput for the period 1997 through 2001.
“(B) Notwithstanding subparagraph (A)—

“(1) if a unit commenced operation during
2000, then ‘baseline heat input’ means the av-
erage annual heat input used by the unit during
2000-2001; and

“(1) 1f a unit commenced or commences
operation during 2001-2004, then ‘baseline
heat input’ means the manufacturer’s design
heat input capacity for the unit multiplied by
eighty percent for coal-fired units, fifty for com-
bined cycle combustion turbines, and five per-
cent for simple cycle combustion turbines.

“(C) A unit’s heat input for a year shall be the
input—

“(1) required to be reported under section
405 for the unit, if the unit was required to re-
port heat input during the year under that sec-
tion;

“(1) reported to the Emergy Information
Administration for the unit, if the unit was not

required to report heat input under section 405;
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“(i) based on data for the unit reported
to the State where the unit is located as re-
quired by State law, if the unit was not re-
quired to report heat imput during the year
under section 405 and did not report to the En-
ergy Information Administration; or

“(iv) based on fuel use and fuel heat con-
tent data for the unit from fuel purchase or use
records, if the unit was not required to report
heat mput during the year under section 405
and did not report to the Energy Information
Administration and the State.

“(D) By July 1, 2003, the Administrator shall
promulgate regulations, without notice and oppor-
tunity for comment, specifying the format in which
the information under subparagraphs (B)(ii)) and
(C)(a1), (i11), or (iv) shall be submitted. By January
1, 2004, the owner or operator of any unit under
subparagraph (B)(ii) or (C)(ii), (ii1), or (iv) to which
allowances may be allocated under section 424, 434,
454, or 474 shall submit to the Administrator such
information. The Administrator is not required to al-
locate allowances under such sections to a unit for

which the owner or operator fails to submit informa-
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tion in accordance with the regulations promulgated
under this subparagraph.

“(6) The term ‘clearing price’ means the price
at which allowances are sold at an auction conducted
by the Administrator or, if allowances are sold at an
auction conducted by the Administrator at more
than one price, the lowest price at which allowances
are sold at the auction.

“(7) The term ‘coal’ means any solid fuel classi-
fied as anthracite, bituminous, subbituminous, or
lignite.

“(8) The term ‘coal-derived fuel’ means any
fuel (whether in a solid, liquid, or gaseous state)
produced by the mechanical, thermal, or chemical
processing of coal.

“(9) The term ‘coal-fired” with regard to a unit
means, except under subpart 1 of part B, subpart 1
of part C, and sections 424 and 434, combusting
coal or any coal-derived fuel alone or in combination
with any mount of any other fuel in any year.

“(10) The term ‘cogeneration unit’ means, ex-
cept under subpart 1 of part B and subpart 1 of
part C, a unit that produces through the sequential
use of energy:

“(A) electricity; and

S 2815 IS
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“(B) useful thermal energy (such as heat
or steam) for industrial, commercial, heating, or
cooling purposes.

“(11) The term ‘combustion turbine’ means any
combustion turbine that is not self-propelled. The
term includes, but is not limited to, a simple cycle
combustion turbine, a combined cycle combustion
turbine and any duct burner or heat recovery device
used to extract heat from the combustion turbine ex-
haust, and a regenerative combustion turbine. The
term does not include a combined turbine in an inte-
orated gasification combined cycle plant.

“(12) The term ‘commence operation’ with re-
card to a unit means start up the unit’s combustion
chamber.

“(13) The term ‘compliance plan’ means
either—

“(A) a statement that the facility will com-
ply with all applicable requirements under this
title, or

“(B) under subpart 1 of part B or subpart
1 of part C, a schedule and deseription of the
method or methods for compliance and certifi-

cation by the owner or operator that the facility

S 2815 IS



© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R e
E W N B O © 0 N O U0 A W N R O

9

i1s in compliance with the requirements of that

subpart.

“(14) The term ‘continuous emission moni-
toring system’ (CEMS) means the equipment as re-
quired by section 405, used to sample, analyze,
measure, and provide on a continuous basis a per-
manent record of emissions and flow (expressed in
pounds per million British thermal wunits (Ibs/
mmBtu), pounds per hour (Ibs/hr) or such other
form as the Administrator may prescribe by regula-
tions under section 405.

“(15) The term ‘designated representative’
means a responsible person or official authorized by
the owner or operator of a unit and the facility that
includes the unit to represent the owner or operator
In matters pertaining to the holding, transfer, or dis-
position of allowances, and the submission of and
compliance with permits, permit applications, and
compliance plans.

“(16) The term ‘duct burner’ means a combus-
tion device that uses the exhaust from a combustion
turbine to burn fuel for heat recovery.

“(17) The term ‘facility’ means all buildings,

structures, or installations located on one or more
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adjacent properties under common control of the
same person or persons.

“(18) The term ‘fossil fuel” means natural gas,
petroleum, coal, or any form of solid, liquid, or gas-
eous fuel derived from such material.

“(19) The term ‘fossil fuel-fired” with regard to
a unit means combusting fossil fuel, alone or in com-
bination with any amount of other fuel or material.

“(20) The term ‘fuel oil’ means a petroleum-
based fuel, including diesel fuel or petroleum deriva-
tives.

“(21) The term ‘eas-fired’ with regard to a unit
means, except under subpart 1 of part B and sub-
part 1 of part C, combusting only natural gas or
fuel oil, with natural gas comprising at lease ninety
percent, and fuel oil comprising no more than ten
percent, of the unit’s total heat input in any year.

“(22) The term ‘gasify’ means to convert car-
bon-containing material into a gas consisting pri-
marily of carbon monoxide and hydrogen.

“(23) The term ‘generator’ means a device that
produces electricity and, under subpart 1 of part B
and subpart 1 of part C, that is reported as a gener-
ating unit pursuant to Department of Energy Form

860.
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“(24) The term ‘heat input’ with regard to a
specific period of time means the product (in
mmDBtu/time) of the gross calorific value of the fuel
(in mmBtu/lb) and the fuel feed rate into a unit (in
Ib of fuel/time) and does not include the heat derived
from preheated combustion air, recirculated flue
oases, or exhaust.

“(25) The term ‘integrated gasification com-
bined cycle plant” means any combination of equip-
ment used to gasify fossil fuels (with or without
other material) and then burn the gas in a combined
cycle combustion turbine.

“(26) The term ‘oil-fired” with regard to a unit
means, except under section 424 and 434, com-
busting fuel oil for more than ten percent of the
unit’s total heat input, and combusting no coal or
coal-derived fuel, in any year.

“(27) The term ‘owner or operator’ with regard
to a unit or facility means, except for subpart 1 of
part B and subpart 1 of part C, any person who
owns, leases, operates, controls, or supervises the
unit or the facility.

“(28) The term ‘permitting authority’ means

the Administrator, or the State or local air pollution
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control agency, with an approved permitting pro-
eram under title V of the Act.

“(29) The term ‘potential electrical output’ with
regard to a generator means the nameplate capacity
of the generator multiplied by 8,760 hours.

“(30) The term ‘source’ means, except for sec-
tions 410, 481, and 482, all buildings, structures, or
installations located on one or more adjacent prop-
erties under common control of the same person or
persons.

“(31) The term ‘State’ means—

“(A) one of the 48 contiguous States,

Alaska, Hawaii, the District of Columbia, the

Commonwealth of Puerto Rico, the Virgin Is-

lands, Guam, Amercian Samoa, or the Com-

monwealth of the Northern Mariana Islands; or
“(B) under subpart 1 of part B and sub-
part 1 of part C, one of the 48 contiguous

States or the District of Columbia; or

“(C) under subpart 3 of part B, Arizona,

California, Colorado, Idaho, Nevada, New Mex-

ico, Oregon, Utah, and Wyoming.

“(32) The term ‘unit’ means—

S 2815 IS
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“(A) a fossil fuel-fired boiler, combustion
turbine, or integrated gasification combined
cycle plan; or
“(B) under subpart 1 of part B and sub-
part 1 of part C, a fossil fuel-fired combustion
device.

“(33) The term ‘utility unit’ shall have the
meaning set forth in section 411.

“(34) The term ‘year’ means calendar year.

403. ALLOWANCE SYSTEM.
“(a) ALLOCATIONS IN GENERAL.—

“(1) For the emission limitation programs
under this title, the Administrator shall allocate an-
nual allowances for an affected unit, to be held or
distributed by the designated representative of the
owner or operator in accordance with this title as

follows

“(A) sulfur dioxide allowances 1n an
amount equal to the annual tonnage emission
limitation calculated under section 413, 414,
415, or 416 except as otherwise specifically pro-
vided elsewhere in subpart 1 of part B, or in an
amount calculated under section 424 or 434,

“(B) mnitrogen oxides allowances in an

amount calculated under section 454, and

S 2815 IS
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“(C) mercury allowances in an amount cal-

culated under section 474.

“(2) Notwithstanding any other provision of
law to the contrary, the calculation of the allocation
for any unit, and the determination of any values
used in such calculation, under sections 424, 434,
454, and 474 shall not be subject to judicial review.

“(3) Allowances shall be allocated by the Ad-
ministrator without cost to the recipient, and shall
be auctioned or sold by the Administrator, in accord-
ance with this title.

“(b) ALLOWANCE TRANSFER SYSTEM.—Allowances
allocated, auctioned, or sold by the Administrator under
this title may be transferred among designated representa-
tives of the owners or operators of affected facilities under
this title and any other person, as provided by the allow-
ance system regulations promulgated by the Adminis-
trator. With regard to sulfur dioxide allowances, the Ad-
ministrator shall implement this subsection under 40 CFR
part 73 (2001), amended as appropriate by the Adminis-
trator. With regard to nitrogen oxides allowances and mer-
cury allowances, the Administrator shall implement this
subsection by promulgating regulations not later than
twenty-four months after the date of enactment of the

Clear Skies Act of 2002. The regulations under this sub-
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section shall establish the allowance system prescribed
under this section, including, but not limited to, require-
ments for the allocation, transfer, and use of allowances
under this title. Such regulations shall prohibit the use
of any allowance prior to the calendar year for which the
allowance was allocated or auctioned and shall provide,
consistent with the purposes of this title, for the identifica-
tion of unused allowances, and for such unused allowances
to be carried forward and added to allowances allocated
in subsequent years, except as otherwise provided in sec-
tion 425. Such regulations shall provide, or shall be
amended to provide, that transfers of allowances shall not
be effective until certification of the transfer, signed by
a responsible official of the transferor, is received and re-
corded by the Administrator.

“(¢) ALLOWANCE TRACKING SYSTEM.—The Admin-
istrator shall promulgate regulations establishing a system
for issuing, recording, and tracking allowances, which
shall specify all necessary procedures and requirements for
an orderly and competitive functioning of the allowance
system. Such system shall provide, by January 1, 2008,
for one or more facility-wide accounts for holding sulfur
dioxide allowances, nitrogen oxides allowances, and, if ap-
plicable, mercury allowances for all affected units at an

affected facility. With regard to sulfur dioxide allowances,
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the Administrator shall implement this subsection under
40 CFR part 73 (2001), amended as appropriate by the
Administrator. With regard to nitrogen oxides allowances
and mercury allowances, the Administrator shall imple-
ment this subsection by promulgating regulations not later
than twenty-four months after the date of enactment of
the Clear Skies Act of 2002. All allowance allocations and
transfers shall, upon recordation by the Administrator, be
deemed a part of each unit’s or facility’s permit require-
ments pursuant to section 404, without any further permit

review and revision.

“(d) NATURE OF ALLOWANCES.—A sulfur dioxide al-
lowance, nitrogen oxides allowance, or mercury allowance
allocated, auctioned, or sold by the Administrator under
this title 1s a limited authorization to emit one ton of sul-
fur dioxide, one ton of nitrogen oxides, or one ounce of
mercury, as the case may be, in accordance with the provi-
sions of this title. Such allowance does not constitute a
property right. Nothing in this title or in any other provi-
sion of law shall be construed to limit the authority of
the United States to terminate or limit such authorization.
Nothing in this section relating to allowances shall be con-
strued as affecting the application of, or compliance with,
any other provision of this Act to an affected unit or facil-

ity, including the provisions related to applicable National

S 2815 IS
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Ambient Air Quality Standards and State implementation

plans. Nothing in this section shall be construed as requir-
ing a change of any kind in any State law regulating elec-
tric utility rates and charges or affecting any State law
regarding such State regulation or as limiting State regu-
lation (including any prudency review) under such a State
law. Nothing in this section shall be construed as modi-
fying the Federal Power Act or as affecting the authority
of the Federal Energy Regulatory Commission under that
Act. Nothing in this title shall be construed to interfere
with or impair any program for competitive bidding for
power supply in a State in which such program is estab-
lished. Allowances, once allocated or auctioned to a person
by the Administrator, may be received, held, and tempo-
rarily or permanently transferred in accordance with this
title and the regulations of the Administrator without re-
card to whether or not a permit is in effect under title
V or section 404 with respect to the unit for which such
allowance was originally allocated and recorded.
“(e) PROHIBITION.—

“(1) It shall be unlawful for any person to hold,
use, or transfer any allowance allocated, auctioned,
or sold by the Administrator under this title, except
in accordance with regulations promulgated by the

Administrator.
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“(2) It shall be unlawful for any affected unit
or for the affected units at a facility to emit sulfur
dioxide, nitrogen oxides, and mercury, as the case
may be, during a year in excess of the number of al-
lowances held for that unit or facility for that year
by the owner or operator as provided in sections
412(c), 422, 432, 452, and 472.

“(3) The owner or operator of a facility may
purchase allowances directly from the Administrator
to be used only to meet the requirements of sections
422, 432, 452, and 472, as the case may be, for a
specified year. Not later than thirty-six months after
the date of enactment of the Clear Skies Act of
2002, the Administrator shall promulgate regula-
tions providing for direct sales of sulfur dioxide al-
lowances, nitrogen oxides allowances, and mercury
allowances to an owner or operator of a facility. The
regulations shall provide that—

“(A) such allowances may be used only to

meet the requirements of section 422, 432, 452,

and 472, as the case may be, for such facility

and for a year specified by the Administrator,
“(B) each such sulfur dioxide allowance
shall be sold for $4,000, each such nitrogen ox-

ides allowance shall be sold for $4,000, and

S 2815 IS
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each such mercury allowance shall be sold for
$2,187.50, with such prices adjusted for infla-
tion based on the Consumer Price Index on the
date of enactment of the Clear Skies Act of
2002 and annually thereafter,

“(C) the proceeds from any sales of allow-
ances under subparagraph (B) shall be depos-
ited in the United States Treasury,

“(D) the allowances directly purchased for
use for a specified year shall be taken from,
and reduce, the amount of sulfur dioxide allow-
ances, nitrogen oxides allowances, or mercury
allowances, as the case may be, that would oth-
erwise be auctioned under section 423, 453, or
473 starting for the year after the specified
yvear and continuing for each subsequent year
as necessary,

“(E) if an owner or operator does not use
any such allowance in accordance with para-
oraph (A)—

“(1) the owner or operator shall hold
the allowance for deduction by the Admin-
istrator, and

“(11) the Administrator shall deduct

the allowance, without refund or other
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form of recompense, and offer it for sale in

the auction from which it was taken under

subparagraph (D) or a subsequent relevant

auction as necessary, and

“(F) if the direct sales of allowances result
in the removal of all sulfur dioxide allowances,
nitrogen oxides allowances, or mercury allow-
ances, as the case may be, from auctions under
section 423, 453, or 473 for three consecutive
years, the Administrator shall conduct a study
to determine whether revisions to the relevant
allowance trading program are necessary and
shall report the results to the Congress.

“(4) Allowances may not be used prior to the
calendar year for which they are allocated or auc-
tioned. Nothing in this section or in the allowance
system regulations shall relieve the Administrator of
the Administrator’s permitting, monitoring and en-
forcement obligations under this Act, nor relieve af-
fected facilities of their requirements and liabilities
under the Act.

“(f) COMPETITIVE BIDDING FOR POWER SUPPLY.—

23 Nothing in this title shall be construed to interfere with

24 or impair any program for competitive bidding for power

25 supply in a State in which such program is established.
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“(2) APPLICABILITY OF THE ANTITRUST LAWS,.

“(1) Nothing in this section affects—

“(A) the applicability of the antitrust laws
to the transfer, use, or sale of allowances, or
“(B) the authority of the Federal Energy

Regulatory Commission under any provision of

law respecting unfair methods of competition or

anticompetitive acts or practices.

“(2) As used in this section, ‘antitrust laws’
means those Acts set forth in section 1 of the Clay-
ton Act (15 U.S.C. 12), as amended.

“(h) PuBrLic Urinity HoLDING COMPANY ACT.—
The acquisition or disposition of allowances pursuant to
this title including the issuance of securities or the under-
taking of any other financing transaction in connection
with such allowances shall not be subject to the provisions
of the Public Utility Holding Company Act of 1935.

“(1) INTERPOLLUTANT TRADING.—Not later than
July 1, 2009, the Administrator shall furnish to the Con-
oress a study evaluating the environmental and economie
consequences of amending this title to permit trading sul-
fur dioxide allowances for nitrogen oxides allowances.

“(J) INTERNATIONAL TRADING.—Not later than 24
months after the date of enactment of the Clear Skies Act

of 2002, the Administrator shall furnish to the Congress

S 2815 IS
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a study evaluating the feasibility of international trading
of sulfur dioxide allowances, nitrogen oxides allowances,
and mercury allowances.
“SEC. 404. PERMITS AND COMPLIANCE PLANS.

“(a) PERMIT PROGRAM.—The provisions of this title
shall be implemented, subject to section 403, by permits
issued to units and facilities subject to this title and en-
forced in accordance with the provisions of title V, as
modified by this title. Any such permit issued by the Ad-
ministrator, or by a State with an approved permit pro-
oram, shall prohibit—

“(1) annual emissions of sulfur dioxide, nitro-
een oxides, and mercury in excess of the number of
allowances required to be held in accordance with
sections 412(¢), 422, 432, 452, and 472,

“(2) exceedances of applicable emissions rates
under section 441,

“(3) the use of any allowance prior to the year
for which it was allocated or auctioned, and

“(4) contravention of any other provision of the
permit. No permit shall be issued that is incon-
sistent with the requirements of this title, and title
V as applicable.

“(b) COMPLIANCE PLAN.—Each initial permit appli-

cation shall be accompanied by a compliance plan for the
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facility to comply with its requirements under this title.
Where an affected facility consists of more than one af-
fected unit, such plan shall cover all such units, and such
facility shall be considered a ‘facility’ under section
502(¢). Nothing in this section regarding compliance plans
or in title V shall be construed as affecting allowances.
“(1) Submission of a statement by the owner or

operator, or the designated representative of the
owners and operators, of a unit subject to the emis-
sions limitation requirements of sections 412(c),
413, 414, and 441, that the unit will meet the appli-
cable emissions limitation requirements of such sec-
tions in a timely manner or that, in the case of the
emissions limitation requirements of sections 412(c),
413, and 414, the owners and operators will hold
sulfur dioxide allowances in the amount required by
section 412(c¢), shall be deemed to meet the proposed

and approved compliance planning requirements of
this section and title V, except that, for any unit
that will meet the requirements of this title by
means of an alternative method of compliance au-
thorized under section 413 (b), (¢), (d), or (f), sec-
tion 416, and section 441 (d) or (e), the proposed
and approved compliance plan, permit application

and permit shall include, pursuant to regulations
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promulgated by the Administrator, for each alter-
native method of compliance a comprehensive de-
sceription of the schedule and means by which the
unit will rely on one or more alternative methods of
compliance in the manner and time authorized under
subpart 1 of part B or subpart 1 of part C.

“(2) Submission of a statement by the owner or
operator, or the designated representative, of a facil-
ity that includes a unit subject to the emissions limi-
tation requirements of sections 422, 432, 452, and
472 that the owner or operator will hold sulfur diox-
ide allowances, nitrogen oxide allowances, and mer-
cury allowances, as the case may be, in the amount
required by such sections shall be deemed to meet
the proposed and approved compliance planning re-
quirements of this section and title V with regard to
subparts A through D.

“(3) Recordation by the Administrator of trans-
fers of allowances shall amend automatically all ap-
plicable proposed or approved permit applications,
compliance plans and permits.

“(¢) PERMITS.—The owner or operator of each facil-

23 ity under this title that includes an affected unit subject

24 to title V shall submit a permit application and compliance

25 plan with regard to the applicable requirements under sec-
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tions 412(¢), 422, 432, 441, 452, and 472 for sulfur diox-
ide emissions, nitrogen oxide emissions, and mercury emis-
sions from such unit to the permitting authority i accord-
ance with the deadline for submission of permit applica-
tions and compliance plans under title V. The permitting
authority shall issue a permit to such owner or operator,
or the designated representative of such owner or oper-
ator, that satisfies the requirements of title V and this
title.

“(d) AMENDMENT OF APPLICATION AND COMPLI-
ANCE PLAN.—At any time after the submission of an ap-
plication and compliance plan under this section, the ap-
plicant may submit a revised application and compliance
plan, in accordance with the requirements of this section.

“(e) PROHIBITION.—

“(1) It shall be unlawful for an owner or oper-
ator, or designated representative, required to sub-
mit a permit application or compliance plan under
this title to fail to submit such application or plan
in accordance with the deadlines specified in this
section or to otherwise fail to comply with regula-
tions implementing this section.

“(2) It shall be unlawful for any person to oper-
ate any facility subject to this title except in compli-

ance with the terms and requirements of a permit
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application and compliance plan (including amend-
ments thereto) or permit issued by the Adminis-
trator or a State with an approved permit program.
For purposes of this subsection, compliance, as pro-
vided in section 504(f), with a permit issued under
title V. which complies with this title for facilities
subject to this title shall be deemed compliance with
this subsection as well as section 502(a).

“(3) In order to ensure reliability of electric
power, nothing in this title or title V shall be con-
strued as requiring termination of operations of a
unit serving a generator for failure to have an ap-
proved permit or compliance plan under this section,
except that any such unit may be subject to the ap-
plicable enforcement provisions of section 113.

“(f) CERTIFICATE OF REPRESENTATION.—No per-

mit shall be issued under this section to an affected unit
or facility until the designated representative of the own-
ers or operators has filed a certificate of representation
with regard to matters under this title, including the hold-
ing and distribution of allowances and the proceeds of
transactions involving allowances.

“SEC. 405. MONITORING, REPORTING, AND RECORD-

KEEPING REQUIREMENTS.

“(a) APPLICABILITY.—
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“(1)(A) The owner and operator of any facility
subject to this title shall be required to install and
operate CEMS on cach affected unit subject to sub-
part 1 of part B or subpart 1 of part C at the facil-
ity, and to quality assure the data, for sulfur diox-
1de, nitrogen oxides, opacity, and volumetric flow at
each such unit.

“(B) The Administrator shall, by regulations,
specify the requirements for CEMS under subpara-
oraph (A), for any alternative monitoring system
that is demonstrated as providing information with
the same precision, reliability, accessibility, and
timelines as that provided by CEMS, and for record-
keeping and reporting of information from such sys-
tems. Such regulations may include limitations on
the use of alternative compliance methods by units
equipped with an alternative monitoring system as
may be necessary to preserve the orderly functioning
of the allowance system, and which will ensure the
emissions reductions contemplated by this title.
Where 2 or more units utilize a single stack, a sepa-
rate CEMS shall not be required for each unit, and
for such units the regulations shall require that the

owner or operator collect sufficient information to
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permit reliable compliance determinations for each
such unit.

“(2)(A) The owner and operator of any facility
subject to this title shall be required to install and
operate CEMS to monitor the emissions from each
affected unit at the facility, and to quality assure
the data for—

“(1) sulfur doxide, opacity, and volumetric
flow for all affected units subject to subpart 2
of part B at the facility,

“(i1) nitrogen oxides for all affected units
subject to subpart 2 of part C at the facility,
and

“(11) mercury for all affected units subject
to part D at the facility.

“(B)(1) The Administrator shall, by regulations,
specify the requirements for CEMS under subpara-
oraph (A), for any alternative monitoring system
that i1s demonstrated as providing information with
the same precision, reliability, accessibility, and
timeliness as that provided by CEMS, for record-
keeping and reporting of information from such sys-
tems, and if necessary under section 474, for moni-
toring, recordkeeping, and reporting of the mercury

content of fuel.
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“(i1) Notwithstanding the requirements of
clause (i), the regulations under clause (i) may
specify an alternative monitoring system for deter-
mining mercury emissions to the extent that the Ad-
ministrator determines that CEMS for mercury with
appropriate vendor guarantees are not commercially
available.

“(iii) The regulations under clause (i) may in-
clude limitation on the use of alternative compliance
methods by units equipped with an alternative moni-
toring system as may be necessary to preserve the
orderly functioning of the allowance system, and
which will ensure the emissions reductions con-
templated by this title.

“(iv) Except as provided in clausse (v), the reg-
ulations under clause (i) shall not require a separate
CEMS for each unit where two or more units utilize
a single stack and shall require that the owner or
operator collect sufficient information to permit reli-
able compliance determinations for such units.

“(v) The regulations under clause (i) may re-
quire a separate CEMS for each unit where two or
more units utilize a single stack and another provi-
sion of the Act requires data under subparagraph

(A) for an individual unit.
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“(b) DEADLINES.—

“(1) Upon commencement of commercial oper-
ation of each new utility unit under subpart I of
part B, the unit shall comply with the requirements
of subsection (a)(1).

“(2) By the later of January 1, 2009, or the
date on which the unit commences operation, the
owner or operator of each affected unit under sub-
part 2 of part B shall install and operate CEMS,
quality assure the data, and keep records and re-
ports in accordance with the regulations issued
under paragraph (a)(2) with regard to sulfur diox-
ide, opacity, and volumetric flow.

“(3) By the later of January 1 of the year be-
fore the first covered year or the date on which the
unit commences operation, the owner or operator of
each affected unit under subpart 3 of part B shall
install and operate CEMS, quality assure the data,
and keep records and reports in accordance with the
regulations issued under paragraph (a)(2) with re-
eard to sulfur dioxide and volumetrie flow.

“(4) By the later of January 1, 2007 or the
date on which the unit commences operation, the
owner or operator of each affected unit under sub-

part 2 of part C shall install and operate CEMS,
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quality assure the data, and keep records and re-

ports in accordance with the regulations issued

under paragraph (a)(2) with regard to nitrogen ox-
1des, and

“(5) By the later of January 1, 2009 or the
date on which the unit commences operation, the
owner or operator of each affected unit under part

D shall install and operate CEMS, quality assure

the data, and keep records and reports in accord-

ance with the regulations issued under paragraph

(a)(2) with regard to mercury.

“(¢) UNAVAILABILITY OF EMISSIONS DATA—If
CEMS data or data from an alternative monitoring system
approved by the Administrator under subsection (a) is not
available for any affected unit during any period of a cal-
endar year in which such data is required under this title,
and the owner or operator cannot provide information,
satisfactory to the Administrator, on emissions during
that period, the Administrator shall deem the unit to be
operating in an uncontrolled manner during the entire pe-
riod for which the data was not available and shall, by
regulation, prescribe means to calculate emissions for that
period. The owner or operator shall be liable for excess
emissions fees and offsets under section 406 in accordance

with such regulations. Any fee due and payable under this
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subsection shall not diminish the liability of the unit’s
owner or operator for any fine, penalty, fee or assessment
against the unit for the same violation under any other
section of this Act.

“(d) With regard to sulfur dioxide, nitrogen oxides,
opacity, and volumetric flow, the Administrator shall im-
plement subsections (a) and (¢) under 40 CKFR part 75
(2001), amended as appropriate by the Administrator.
With regard to mercury, the Administrator shall imple-
ment subsections (a) and (¢) by issuing regulations not
later than January 1, 2008.

“(e) ProHIBITION.—It shall be unlawful for the
owner or operator of any facility subject to this title to
operate a facility without complying with the requirements
of this section, and any regulations implementing this sec-
tion.

“SEC. 406. EXCESS EMISSIONS PENALTY; GENERAL COMPLI-
ANCE WITH OTHER PROVISIONS; ENFORCE-
MENT.

“(a) EXCESS EMISSIONS PENALTY.—

“(1) The owner or operator of any unit subject
to the requirements of section 441 that emits nitro-
een oxides for any calendar year in excess of the
unit’s emissions limitation requirement shall be lia-

ble for the payment of an excess emissions penalty,
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except where such emission were authorized pursu-
ant to section 110(f). That penalty shall be cal-
culated on the basis of the number of tons emitted
in excess of the unit’s emissions limitation require-
ment multiplied by $2,000.

“(2) The owner or operator of any unit subject
to the requirements of section 412(¢) that emits sul-
fur dioxide for any calendar year before 2008 in ex-
cess of the sulfur dioxide allowances the owner or
operator holds for use for the unit for that calendar
yvear shall be liable for the payment of an excess
emissions penalty, except where such emissions were
authorized pursuant to section 110(f). That penalty
shall be calculated as follows:

“(A) the product of the unit’s excess emis-
sions (in tons) multiplied by the clearing price
of sulfur dioxide allowances sold at the most re-
cent auction under section 417, if within thirty
days after the date on which the owner or oper-
ator was required to hold sulfur dioxide
allowances—

“(1) the owner or operator offsets the

excess emissions in accordance with para-

oraph (b)(1); and
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“(11) the Administrator receives the
penalty required under this subparagraph.
“(B) if the requirements of clause (A)(i) or
(A)(11) are not met, three hundred percent of
the product of the unit’s excess emissions (in
tons) multiplied by the clearing price of sulfur
dioxide allowances sold at the most recent auc-
tion under section 417.

“(3) If the units at a facility that are subject
to the requirements of section 412(¢) emit sulfur di-
oxide for any calendar year after 2007 in excess of
the sulfur dioxide allowances that the owner or oper-
ator of the facility holds for use for the facility for
that calendar year, the owner or operator shall be
liable for the payment of an excess emissions pen-
alty, except where such emissions were authorized
pursuant to section 110(f). That penalty shall be

calculated under paragraph (4)(A) or (4)(B).
“(4) If the units at a facility that are subject
to the requirements of section 422, 432, 452, or 472
emit sulfur dioxide, nitrogen oxides, or mercury for
any calendar year in excess of the sulfur dioxide al-
lowances, nitrogen oxides allowances, or mercury al-
lowances, as the case may be, that the owner or op-

erator of the facility holds for use for the facility for
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that calendar year, the owner or operator shall be
liable for the payment of an excess emissions pen-
alty, except where such emissions were authorized
pursuant to section 110(f). That penalty shall be
calculated as follows:

“(A) the product of the units’ excess emis-
sions (in tons or, for mercury emissions, in
ounces) multiplied by the clearing price of sul-
fur dioxide allowances, nitrogen oxides allow-
ances, or mercury allowances, as the case may
be, sold at the most recent auction under sec-
tion 423, 453, or 473, if within thirty days
after the date on which the owner or operator
was required to hold sulfur dioxide, nitrogen ox-

ides allowance, or mercury allowances as the

case may be

“(1) the owner or operator offsets the

excess emissions in accordance with para-
eraph (b)(1); and

“(11) the Administrator receives the

penalty required under this subparagraph.

“(B) if the requirements of clause (A)(i) or

(A)(i1) are not met, three hundred percent of

the product of the units’ excess emissions (in

tons or, for mercury emissions, in ounces) mul-
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tiplied by the clearing price of sulfur dioxide al-

lowances, nitrogen oxides allowances, or mer-

cury allowances, as the case may be, sold at the

most recent auction under section 423, 453, or

473.

“(5) Any penalty under paragraph 1, 2, 3, or
4 shall be due and payable without demand to the
Administrator as provided in regulations issued by
the Administrator. With regard to the penalty under
paragraph 1, the Administrator shall implement this
paragraph under 40 CFR 77 (2001), amended as
appropriate by the administrator. With regard to the
penalty under paragraphs 2, 3, and 4, the Adminis-
trator shall implement this paragraph by issuing
regulations no later than twenty-four months after
the date of enactment of the Clear Skies Act of
2002. Any such payment shall be deposited in the
United States Treasury. Any penalty due and pay-
able under this section shall not diminish the liabil-
ity of the unit’s owner or operator for any fine, pen-
alty or assessment against the unit for the same vio-
lation under any other section of this Act.
“(b) EXCESS EMISSIONS OFFSET.—

“(1) The owner or operator of any unit subject

to the requirements of section 412(¢) that emits sul-
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fur dioxide during any calendar year before 2008 in
excess of the sulfur dioxide allowances held for the
unit for the calendar year shall be liable to offset the
excess emissions by an equal tonnage amount in the
following calendar year, or such longer period as the
Administrator may preseribe. The Administrator
shall deduct sulfur dioxide allowances equal to the
excess tonnage from those held for the facility for
the calendar year, or succeeding years during which
offsets are required, following the year in which the
excess emissions occurred.

“(2) If the units at a facility that are subject
to the requirements of section 412(¢) emit sulfur di-
oxide for a year after 2007 in excess of the sulfur
dioxide allowances that the owner or operator of the
facility holds for use for the facility for that calendar
yvear, the owner or operator shall be liable to offset
the excess emissions by an equal amount of tons in
the following calendar year, or such longer period as
the Administrator may prescribe. The Administrator
shall deduct sulfur dioxide allowances equal to the
excess emissions in tons from those held for the fa-
cility for the year, or succeeding years during which
offsets are required, following the year in which the

excess emissions occurred.
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“(3) If the units at a facility that are subject
to the requirements of section 422, 432, 452, or 472
emit sulfur dioxide, nitrogen oxides, or mercury for
any calendar year in excess of the sulfur dioxide al-
lowances, nitrogen oxides allowances, or mercury al-
lowances, as the case may be, that the owner or op-
erator of the facility holds for use for the facility for
that calendar year, the owner or operator shall be
liable to offset the excess emissions by an equal
amount of tons or, for mercury, ounces in the fol-
lowing calendar year, or such longer period as the
Administrator may preseribe. The Administrator
shall deduct sulfur dioxide allowances, nitrogen oxide
allowances, or mercury allowances, as the case may
be, equal to the excess emissions in tons or, for mer-
cury, ounces from those held for the facility for the
year, or succeeding vears during which offsets are
required, following the year in which the excess
emissions occurred.

“(¢) PENALTY ADJUSTMENT.—The Administrator

21 shall, by regulation, adjust the penalty specified in sub-

22 section (a)(1) for inflation, based on the Consumer Price

23 Index, on November 15, 1990, and annually thereafter.
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“(d) PromiBITiON.—It shall be unlawful for the
owner or operator of any unit or facility liable for a pen-
alty and offset under this section to fail—

“(1) to pay the penalty under subsection (a); or
“(2) to offset excess emissions as required by

subsection (b).

“(e) SAVINGS PROVISION.—Nothing in this title shall
limit or otherwise affect the application of section 113,
114, 120, or 304 except as otherwise explicitly provided
in this title.

“(f) Except as expressly provided, compliance with
the requirements of this title shall not exempt or exclude
the owner or operator of any facility subject to this title
from compliance with any other applicable requirements
of this Act. Notwithstanding any other provision of the
Act, no State or political subdivision thereof shall restrict
or interfere with the transfer, sale, or purchase of allow-
ances under this title.

“(g) Violation by any person subject to this title of
any prohibition of, requirement of, or regulation promul-
cated pursuant to this title shall be a violation of this Act.
In addition to the other requirements and prohibitions
provided for in this title, the operation of any affected unit
or the affected units at a facility to emit sulfur dioxide,

nitrogen oxides, or mercury in violation of section 412(¢),
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422 432, 452, and 472, as the case may be, shall be

deemed a violation, with each ton or, in the case of mer-
cury, each ounce emitted in excess of allowances held con-
stituting a separate violation.

“SEC. 407. ELECTION FOR ADDITIONAL UNITS.

“(a) APPLICABILITY.—The owner or operator of any
unit that is not an affected EGU under subpart 2 of part
B and subpart 2 of part C and whose emissions of sulfur
dioxide and nitrogen oxides are vented only through a
stack or duct may elect to designate such unit as an af-
fected unit under subpart 2 of part B and subpart 2 of
part C. If the owner or operator elects to designate a unit
that is coal-fired and emits mercury vented only through
a stack or duct, the owner or operator shall also designate
the unit as an affected unit under part D.

“(b) APPLICATION.—The owner or operator making
an election under subsection (a) shall submit an applica-
tion for the election to the Administrator for approval.

“(e) ArPPROVAL.—If an application for an election
under subsection (b) meets the requirements of subsection
(a), the Administrator shall approve the designation as an
affected unit under subpart 2 of part B and subpart 2
of part C and, if applicable, under part D, subject to the
requirements in subsections (d) through (g).

“(d) ESTABLISHMENT OF BASELINE.—
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“(1) After approval of the designation under
subsection (¢), the owner or operator shall install
and operate CEMS on the unit, and shall quality as-
sure the data, in accordance with the requirements
of paragraph (a)(2) and subsections (¢) through (e)
of section 405, except that, where two or more units
utilize a single stack, separate monitoring shall be
required for each unit.

“(2) The baselines for heat input and sulfur di-
oxide, nitrogen oxides, and mercury emission rates,
as the case may be, for the unit shall be the unit’s
heat input and the emission rates of sulfur dioxide,
nitrogen oxides, and mercury for a year starting
after approval of the designation under subsection
(¢). The Administrator shall issue regulations requir-
ing all the unit’s baselines to be based on the same
yvear and specifying minimum requirements con-
cerning the percentage of the unit’s operating hours
for which quality assured CEMS data must be avail-
able during such year.

“(e) EMISSION LIMITATIONS.—After approval of the

designation of the unit under paragraph (c), the unit shall

become:

“(1) an affected unit under subpart 2 of part

B, and shall be allocated sulfur dioxide allowances
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under paragraph (f), starting the later of January 1,
2010, or January 1 of the year after the year on
which the unit’s baselines are based under sub-
section (d);

“(2) an affected unit under subpart 2 of part
C, and shall be allocated nitrogen oxides allowances
under paragraph (f), starting the later of January 1,
2008, or January 1 of the year after the year on
which the unit’s baselines are based under sub-
section (d); and

“(3) if applicable, an affected unit under part
D, and shall be allocated mercury allowances, start-
ing the later of January 1, 2010, or January 1 of
the year after the year on which the unit’s baselines

are based under subsection (d).

“(f) ALLOCATIONS AND AUCTION AMOUNTS.

“(1) The Administrator shall promulgate regu-
lations determining the allocations of sulfur dioxide
allowances, nitrogen oxides allowances, and, if appli-
cable, mercury allowances for ecach year during
which a unit is an affected unit under subsection (e).
The regulations shall provide for allocations equal to
fifty percent of the following amounts, as adjusted

under paragraph (2)—
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“(A) the lesser of the unit’s baseline heat
input under subsection (d) or the unit’s heat
mput for the year before the year for which the
Administrator is determining the allocations;
multiplied by

“(B) the lesser of—

“(1) the unit’s baseline sulfur dioxide
emission rate, nitrogen oxides emission
rate, or mercury emission rate, as the case
may be;

“(11) the unit’s sulfur dioxide emission
rate, nitrogen oxides emission rate, or mer-
cury emission rate, as the case may be,
during 2002, as determined by the Admin-
istrator based, to the extent available, on
information reported to the State where
the unit is located; or

“(i11) the unit’s most stringent State
or federal emission limitation for sulfur di-
oxide, nitrogen oxides, or mercury applica-
ble to the year on which the unit’s baseline
heat input is based under subsection (d).

“(2) The Administrator shall reduce the alloca-
tions under paragraph (1) by 1.0 percent in the first

yvear for which the Administrator is allocating allow-
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ances to the unit, by an additional 1.0 percent of the
allocations under paragraph (1) each year starting
in the second year through the twentieth year, and
by an additional 2.5 percent of the allocations under
paragraph (1) each year starting in the twenty-first
yvear and each year thereafter. The Administrator
shall make corresponding increases in the amounts

of allowances auctioned under sections 423, 453,

and 473.

“(g) WITHDRAWAL.—The Administrator shall pro-
mulegate regulations withdrawing from the approved des-
ignation under subsection (¢) any unit that qualifies as
an affected EGU under subpart 2 of part B, subpart 2
of part C, or part D after the approval of the designation
of the unit under subsection (¢).

“(h) The Administrator shall promulgate regulations
implementing this section within 24 months of the date
of enactment of the Clear Skies Act of 2003.

“SEC. 408. CLEAN COAL TECHNOLOGY REGULATORY INCEN-
TIVES.

“(a) DEFINITION.—For purposes of this section,
‘clean coal technology’ means any technology, including
technologies applied at the precombustion, combustion, or
post combustion stage, at a new or existing facility which

will achieve significant reductions in air emissions of sul-

S 2815 IS
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fur dioxide or oxides of nitrogen associated with the utili-
zation of coal in the generation of electricity, process
steam, or industrial products, which is not in widespread
use as of the date of enactment of this title.
“(b) REVISED REGULATIONS FOR CLEAN COAL
TECHNOLOGY DEMONSTRATIONS.—

“(1) AppricABILITY.—This subsection applies
to physical or operational changes to existing facili-
ties for the sole purpose of installation, operation,
cessation, or removal of a temporary or permanent
clean coal technology demonstration project. For the
purposes of this section, a clean coal technology
demonstration project shall mean a project using
funds appropriated under the heading ‘Department
of Energy—Clean Coal Technology’, up to a total
amount of $2,500,000,000 for commercial dem-
onstration of clean coal technology, or similar
projects funded through appropriations for the Envi-
ronmental Protection Agency. the Federal contribu-
tion for qualifying project shall be at least 20 per-

cent of the total cost of the demonstration project.

“(2) TEMPORARY PROJECTS.—Installation, op-
eration, cessation, or removal of a temporary clean
coal technology demonstration project that is oper-

ated for a period of five years or less, and which
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complies with the State implementation plans for the
State in which the project is located and other re-
quirements necessary to attain and maintain the na-
tional ambient air quality standards during and
after the project is terminated, shall not subject
such facility to the requirements of section 111 or
part C or D of title I.

“(3) PERMANENT PROJECTS.

For permanent
clean coal technology demonstration projects that
constitute repowering as defined in section 411, any
qualifying project shall not be subject to standards
of performance under section 111 or to the review
and permitting requirements of part C for any pol-
lutant the potential emissions of which will not in-
crease as a result of the demonstration project.

“(4) EPA REGULATIONS.—Not later than 12
months after November 15, 1990, the Administrator
shall promulgate regulations or interpretive rulings
to revise requirements under section 111 and parts
C and D, as appropriate, to facilitate projects con-
sistent in this subsection. With respect to parts C
and D, such regulations or rulings shall apply to all
arcas in which EPA is the permitting authority. In
those instances in which the State is the permitting

authority under part C or D, any State may adopt

S 2815 IS



© 00 N O 0o B~ W N P

N NN NN R P R R R R R R R
5E WO N B O © 0 N O U0 A W N R O

47

and submit to the Administrator for approval revi-
sions to its implementation plan to apply the regula-
tions or rulings promulgated under this subsection.
“(¢) EXEMPTION FOR REACTIVATION OF VERY

CLEAN UNITS.

Physical changes or changes in the meth-
od of operation associated with the commencement of com-
mercial operations by a coal-fired utility unit after a pe-
riod of discontinued operation shall not subject the unit
to the requirements of section 111 or part C of the Act
where the unit—

“(1) has not been in operation for the two-year
period prior to November 15, 1990, and the emis-
sions from such unit continue to be carried in the
permitting authority’s emissions inventory on No-
vember 15, 1990,

“(2) was equipped prior to shut-down with a
continuous system of emissions control that achieves
a removal efficiency for sulfur dioxide of no less
than 85 percent and a removal efficiency for particu-
lates of no less than 98 percent,

“(3) is equipped with low-NOx burners prior to
the time of commencement, and

“(4) 1s otherwise in compliance with the re-

qu