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LETTER OF TRANSMITTAL

THE WHITE HOUSE, December 9, 2003.
To the Senate of the United States:

I transmit herewith, for Senate advice and consent to ratifica-
tion, the Convention between the Government of the United States
of America and the Government of Japan for the Avoidance of Dou-
ble Taxation and the Prevention of Fiscal Evasion with respect to
Taxes on Income, signed at Washington on November 6, 2003, to-
gether with a Protocol and an exchange of notes (the “Convention”).
I also transmit, for the information of the Senate, the report of the
Department of State concerning the Convention.

This Convention would replace the Convention between the
United States of America and Japan for the Avoidance of Double
Taxation and the Prevention of Fiscal Evasion with respect to
Taxes on Income, signed at Tokyo on March 8, 1971.

This Convention, which is similar to tax treaties between the
United States and other developed nations, provides rules speci-
fying the circumstances under which income that arises in one of
the countries and is derived by residents of the other country may
be taxed by the country in which income arises, providing for max-
imum source-country withholding tax rates that may be applied to
various types of income and providing for protection from double
taxation of income. The proposed Convention also provides rules
designed to ensure that the benefits of the Convention are not
available to persons that are engaged in treaty shopping. Also in-
cluded in the proposed Convention are rules necessary for admin-
istering the Convention.

I recommend that the Senate give early and favorable consider-
ation to this Convention, and that the Senate give its advice and
consent to the ratification of the Convention.

GEORGE W. BUSH.

(III)






LETTER OF SUBMITTAL

DEPARTMENT OF STATES,
Washington,

November 21, 2003.

The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you, with a view
to its transmission to the Senate for advice and consent to ratifica-
tion, the Convention between the Government of the United States
of America and the Government of Japan for the Avoidance of Dou-
ble Taxation and the Prevention of Fiscal Evasion with respect to
Taxes on Income, signed at Washington on November 6, 2003, to-
gether with a Protocol and an exchange of notes (“the Convention”).

This Convention would replace the current convention between
the United States and Japan that was signed at Tokyo on March
8, 1971. This proposed Convention generally follows the pattern of
the U.S. Model Income Tax Convention while incorporating some
features of recent U.S. tax treaties with other developed countries.
There are, however, as with all bilateral income tax conventions,
some variations from these norms. In the proposed Convention,
these differences reflect particular aspects of Japanese law and
treaty policy, and the interaction of U.S. and Japanese tax law.

The proposed Convention provides rules specifying the cir-
cumstances under which income that arises in one of the countries
and is derived by residents of the other country may be taxed by
the country in which income arises (the “source” country), pro-
viding for maximum source-country withholding tax rates that may
be applied to various types of income and providing for protection
from double taxation of income. The proposed Convention also pro-
vides rules designed to ensure that the benefits of the Convention
are not available to persons that are engaged in treaty shopping.
Also included in the proposed Convention are rules necessary for
administering the Convention.

The maximum source-country withholding tax rates on invest-
ment income provided in the proposed Convention (Article 10) are
significantly lower than those in the existing convention. Direct in-
vestment dividends and portfolio dividends are subject to maximum
source-country withholding tax rates of 5 and 10 percent, respec-
tively. Further, the proposed Convention provides for the elimi-
nation of source-country withholding tax for dividends received
from certain controlled (e.g., more than 50-percent-owned) cor-
porate subsidiaries and dividends received by pension funds. Divi-
dends paid by non-taxable conduit entities, such as U.S. Regulated
Investment Companies and Real Estate Investment Trusts and cer-
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tain similar Japanese entities, are subject to special rules to ensure
the appropriate treatment under the Convention of income earned
through such entities.

Interest generally is subject to a maximum source country with-
holding tax rate of 10 percent under the proposed Convention (Arti-
cle 11), as under the existing convention. However, the proposed
Convention provides for the elimination of the source-country with-
holding tax for the following categories of interest that are subject
in the existing convention to the provisions allowing the maximum
10 percent withholding tax rate: interest received by banks (includ-
ing investment banks), insurance companies, registered securities
dealers, or other financial institutions; interest received by pension
funds; and interest earned on sales of equipment or merchandise
on credit. Interest derived by each of the Governments of the two
countries and certain instrumentalities of those Governments, as
well as interest on debt guaranteed by Government agencies, also
is exempt from source-country withholding tax. The provisions of
the proposed Convention generally applicable to interest do not
apply to excess inclusions with respect to residual interests in Real
Estate Mortgage Interest Conduits.

Royalties are exempt from source-country withholding tax under
the proposed Convention (Article 12), as they are under the U.S.
Model and recent U.S. tax treaties with developed countries. The
existing convention provides for a maximum source-country with-
holding tax rate of 10 percent on royalties.

As with the U.S. Model, but unlike the existing convention, the
proposed Convention (Article 21) provides that income other than
the income specifically described in the Convention is exempt from
source-country taxation.

The taxation of gains under the proposed Convention (Article 13)
generally follows the U.S. Model. Gains derived from the sale of
real property and from real property interests may be taxed by the
country in which the property is located. Likewise, gains from the
sale of personal property pertaining to a fixed base or forming part
of a permanent establishment situated in a country may be taxed
in that country. The proposed Convention also includes a narrow
provision providing that a country may, in certain circumstances,
tax gains derived from the sale of shares in financial institutions
that have benefited from a substantial bail-out by the Government
of that country. All other gains, including gains from the alienation
of ships, aircraft and containers used in international traffic and
gains from the sale of stock in a corporation not described above,
are taxable only in the country of residence of the seller.

As with the U.S. Model, the proposed Convention (Article 7) pro-
vides generally that one country may tax the business profits of a
resident of the other country only if such profits are attributable
to a permanent establishment located in the first country. The pro-
posed Convention also provides that income that is earned during
the life of a permanent establishment, but is deferred and not re-
ceived until after the permanent establishment no longer exists, is
attributable to the permanent establishment, as under U.S. domes-
tic law. As do all recent U.S. tax treaties, the proposed Convention
preserves the right of the United States to impose its branch taxes
in addition to the basic corporate tax on the business income of a
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branch. As in some U.S. tax treaties, the proposed Convention pro-
vides that the United States generally will not impose the excise
tax on insurance policies issued by foreign insurers if the policy
premiums are derived by a Japanese enterprise, unless the risks
covered by such premiums are reinsured with persons that are sub-
ject to the excise tax.

Consistent with the U.S. Model, the proposed Convention (Article
8) permits only the country of residence to tax profits from the
international operation of ships or aircraft and income from the
use, maintenance or rental of containers used in international traf-
fic. This reciprocal exemption also extends to income from the rent-
al of ships and aircraft if the rental income is incidental to income
from the operation of ships and aircraft in international traffic.
However, income from the international rental of ships and aircraft
that is not incidental to operation of ships and aircraft in inter-
national traffic is treated as business profits and therefore is sub-
ject to tax by the source country only if it is attributable to a per-
manent establishment in that country.

The taxation of income from the performance of personal services
under the proposed Convention (Articles 14 through 16) is essen-
tially the same as that under recent U.S. tax treaties with devel-
oped countries. Unlike the U.S. Model, but consistent with the
OECD Model Income Tax Convention, under the proposed Conven-
tion, income from independent personal services is categorized as
business profits and is therefore subject to tax in a country only if
it is attributable to a permanent establishment in that country. Ac-
cordingly, the proposed Convention contains no separate article re-
garding the treatment of independent personal services. This up-
date simplifies the Convention. The rules for the taxation of pen-
sions, annuities, and support payments included in the proposed
Convention (Article 17) provide generally that pensions and annu-
ities may only be taxed by the country of residence of the recipient
of such payments, and that support payments may only be taxed
by the country of residence of the payor, or in some circumstances
not at all. These rules generally are consistent with, although less
comprehensive than, the comparable rules in the U.S. Model. The
Convention includes specific provisions for income earned by gov-
ernment employees, students and teachers (Articles 18 through 20).

The proposed Convention contains rules coordinating the treat-
ment of income earned through entities that are subject to tax in
one country but are treated as fiscally transparent entities in the
other country (Article 4). These rules reach results consistent with
the rules in the U.S. Model and in recent U.S. tax treaties.

The proposed Convention (Article 22) contains comprehensive
rules designed to ensure that the benefits of the Convention are not
available to persons that are engaged in treaty shopping. The pro-
visions are similar to those found in the U.S. Model and in all re-
cent U.S. tax treaties, with refinements to accommodate Japanese
laws and practices. In addition, the proposed Convention provides
rules with respect to categories of investment income (dividends on
preferred stock, interest, royalties, and other income) designed to
prevent the use of conduit arrangements to derive treaty benefits.
Under the proposed Convention (Article 1), the United States re-
tains for a period of ten years its right to tax former citizens and
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longterm residents whose loss of citizenship or long-term resident
status had, as one of its principal purposes, the avoidance of tax.

Like the existing convention, the proposed Convention contains
special rules to account for the Japanese remittance tax system
(Article 4). Unlike the United States, Japan taxes certain Japanese
residents on non-Japanese-source income only when that income is
repatriated to Japan. To account for this system, a Japanese resi-
dent taxed on a remittance basis may obtain the benefits of the
proposed Convention only upon remittance of the income in ques-
tion.

The proposed Convention provides relief from double taxation in
a manner consistent with the U.S. Model. The proposed Convention
also contains a re-sourcing rule to ensure that a U.S. resident can
obtain a U.S. foreign tax credit for Japanese taxes paid when the
Convention assigns to Japan primary taxing rights over an item of
gross income. A comparable rule applies for purposes of the Japa-
nese foreign tax credit. Although the U.S. Model does not contain
a re-sourcing rule, the existing convention contains rules for the
sourcing of income and re-sourcing rules are included in many U.S.
tax treaties.

The proposed Convention provides for non-discriminatory treat-
ment (i.e., national treatment) by one country of residents and na-
tionals of the other (Article 24). Also included in the proposed Con-
vention are rules necessary for administering the Convention, in-
cluding rules for the resolution of disputes under the Convention,
as well as provisions on the exchange of information and on assist-
ance in collection of taxes (Articles 25 through 27). The proposed
Convention contains a provision not contained in the U.S. Model
specifically providing for consultation upon a substantial change by
one country in its laws relevant to the Convention (Article 29).

The proposed Convention will enter into force upon the exchange
of instruments of ratification (Article 30). The Convention will be
applicable, with respect of taxes withheld at source: for amounts
taxable (in the case of Japan) or paid or credited (in the case of the
United States) on or after July 1 of the calendar year in which the
Convention enters into force if the Convention enters into force be-
fore April 1 of a calendar year; or for amounts taxable (in the case
of Japan) or paid or credited (in the case of the United States) on
or after January 1 of the calendar year next following the year in
which the Convention enters into force if the Convention enters
into force after March 31 of a calendar year. The Convention will
be applicable with respect to other taxes for any taxable year (in
the case of Japan) and for taxable periods (in the case of the
United States) beginning on or after January 1 of the calendar year
next following that in which the Convention enters into force. The
proposed Convention contains a rule under which persons may
elect to continue to apply the provisions of the existing convention
for one additional year. Special provisions are included in the pro-
posed Convention that allow teachers and students who are receiv-
ing benefits under the provisions applicable to teachers and stu-
dents in the existing convention to continue to receive those bene-
fits until the end of the period for such benefits under the existing
convention.
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The new Convention will remain in force until terminated by one
of the countries (Article 31). Either country may terminate the
Convention after 5 years from the date on which the Convention
enters into force by giving at least six months prior notice through
diplomatic channels.

A technical memorandum explaining in detail the provisions of
the proposed Convention will be prepared by the Department of the
Treasury and will be submitted separately to the Senate Com-
mittee on Foreign Relations.

The Department of the Treasury and the Department of State co-
operated in the negotiation of the Convention. It has the full ap-
proval of both Departments.

Respectfully submitted,
CoLIN L. POWELL.
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ARTICLE 1

1. This Convention shall apply only to persons who are residents of one or both of the

Contracting States, except as otherwise provided in the Convention.

2. The provisions of this Convention shall not be construed to restrict in any manner any

exclusion, exemption, deduction, credit, or other allowance now or hereafter accorded:

(@) by the laws of a Contracting State in the determination of the tax imposed by
that Contracting State; or

(b) by any other bilateral agreement between the Contracting States or any
multilateral agreement to which the Contracting States are parties.

3. (a) Notwithstanding the provisions of subparagraph (b) of paragraph 2:

i) any question arising as to the interpretation or application of this
Convention and, in particular, whether a measure is within the scope of this
Convention, shall be determined exclusively in accordance with the provisions
of Article 25 of this Convention; and
(il  the provisions of Article XVII of the General Agreement on Trade in
Services shall not apply to a measure unless the competent authorities agree that
the measure is not within the scope of Article 24 of this Convention.
(b)  For the purposes of this paragraph, the term “measure” means a law, regulation,
rule, procedure, decision, administrative action, or any similar provision or action, as
related to taxes of every kind and description imposed by a Contracting State without
regard to Article 2 and subparagraph (d) of paragraph 1 of Article 3.

4. (a) Except to the extent provided in paragraph 3, this Convention shall not affect the
taxation by a Contracting State of its residents (as determined under Article 4) and, in
the case of the United States, its citizens.

(b)  Notwithstanding the other provisions of this Convention, a former citizen or
long-term resident of the United States may, for the period of ten years following the
loss of such status, be taxed in accordance with the laws of the United States, if the loss
of such status had as one of its principal purposes the avoidance of tax (as defined under

the laws of the United States).
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5. The provisions of paragraph 4 shall not affect the benefits conferred by a Contracting
State under paragraphs 2 and 3 of Article 9, paragraph 3 of Article 17, and Articles 18, 19, 20,
23, 24, 25 and 28, but in the case of benefits conferred by the United States under Articles 18,
19 and 20 only if the individuals claiming the benefits are neither citizens of, nor have been

lawfully admitted for permanent residence in, the United States.

ARTICLE 2
1. This Convention shall apply to the following taxes:
(a) in the case of Japan:
(i) the income tax; and
(if)  the corporation tax
(hereinafter referred to as “Japanese tax");
A(b) in the case of the United States, the Federal income taxes imposed by the
Internal Revenue Code but excluding social security taxes (hereinafter referred to as
“United States tax”).
2. This Convention shall also apply to any identical or substantially similar taxes which
are imposed after the date of signature of the Convention in addition to, or in place of| those
referred to in paragraph 1. The competent authorities of the Contracting States shall notify
each other of any substantial changes which have been made in their respective tax laws, or
changes in other laws that significantly affect their obligations under the Convention, within a

reasonable period of time after such changes.

ARTICLE 3
L For the purposes of this Convention, unless the context otherwise requires:
{(a) the term “Japan”, when used in a geographical sense, means all the territory of
Japan, including its territorial sea, in which the laws relating to Japanese tax are in

force, and all the area beyond its territorial sea, including the seabed and subsoil
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thereof, over which Japan has jurisdiction in accordance with international law and in
which the laws relating to Japanese tax are in force;
(b)  the term “United States” means the United States of America. When used in a
geographical sense, the term includes the states thereof and the District of Columbia;
such term also includes the rerritorial sea thereof and the seabed and subsoil of the
submarine areas adjacent to that territorial sea, over which the United States exercises
sovereign rights in accordance with international law; the term, however, does not
include Puerto Rico, the Virgin Islands, Guam or any other United States possession or
territory;
) the terms “a Contracting State” and “the other Contracting State” mean Japan or
the United States, as the context requires;
() the term “tax” means Japanese tax or United States tax, as the context requires;
€) the term “person” includes an individual, a company and any other body of
persons;
[6)) the term “company” means any body corporate or any entity that is treated as a
body corporate for tax purposes;
(€3] the term “enterprise” applies to the carrying on of any business;
(h)  the terms “enterprise of a Contracting State” and “enterprise of the other
Contracting State™ mean respectively an enterprise carried on by a resident of a
Contracting State and an enterprise carried on by a resident of the other Contracting
State;
® the term “international traffic” means any transport by a ship or aircraft operated
by an enterprise of a Contracting State, except when such transport is solely between
places in the other Contracting State;
6] the term “national” of 2 Contracting State means:
® in relation to Japan, any individual possessing the nationality of Japan
and any juridical person or other organization deriving its status as such from

the laws in force in Japan; and
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(i1} in relation 1o the United States, any individual possessing the citizenship
of the United States and any legal person, partnership or association deriving its
status as such from the laws in force in the United States;
(k)  the term “competent authority” means:
(1) in the case of Japan, the Minister of Finance or his authorized
representative; and
(ii)  in the case of the United States, the Secretary of the Treasury or his
delegate;
43} the term “business” includes the performance of professional services and of
other activities of an independent character; and
(m) the term “pension fund” means any person that:
i) is organized under the laws of a Contracting State;
(i1) is established and maintained in that Contracting State primarily to
administer or provide pensions or other similar remuneration, including social
security payments; and
(iil)  is exempt from tax in that Contracting State with respect to the activities
described in clause (ii).
2. As regards the application of this Convention at any time by a Contracting State any
term not defined therein shall, unless the context otherwise requires, or the competent
authorities agree otherwise on the meaning of a term for the purposes of applying the
Convention pursuant to Article 25, have the meaning which it has at that time under the laws of
that Contracting State for the purposes of the taxes to which the Convention applies, any
meaning under the applicable tax laws of that Contracting State prevailing over a meaning

given to the term under other laws of that Contracting State.

ARTICLE 4
L For the purposes of this Convention, the term “resident of a Contracting State” means

any person who, under the laws of that Contracting State, is liable to tax therein by reason of
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his domicile, residence, citizenship, place of head or main office, place of incorporation, or any
other criterion of a similar nature, and also includes:
(a) that Contracting State and any political subdivision or local authority thereof;
b a pension fund organized under the laws of that Contracting State; and
(¢c)  aperson organized under the laws of that Contracting State and established and
maintained in that Contracting State exclusively for a religious, charitable, educational,
scientific, artistic, cultural or public purpose, even if the person is exempt from fax in
that Contracting State.
This term, however, does not include any person who is liable to tax in that Contracting State in
respect only of income from sources in that Contracting State, or of profits attributable to a
permanent establishment in that Contracting State.
2. Notwithstanding the provisions of paragraph 1, an individual who is a United States
citizen or an alien lawfully admitted for permanent residence in the United States under the
laws of the United States shall be regarded as a resident of the United States only if the
individual:
(a) is not a resident of Japan under paragraph 1;
(b)  has a substantial presence, permanent home or habitual abode in the United
States; and
(¢} for the purposes of a convention or agreement for the avoidance of double
taxation between Japan and a state other than the United States, is not a resident of that
state.
3. Where by reason of the provisions of paragraph 1 an individual not described in
paragraph 2 is a resident of both Contracting States, then his status shall be determined as
follows:
(a) he shall be deemed to be a resident of the Contracting State in which he has a
permanent home available to him; if he has a permanent home available to him in both
Contracting States, he shall be deemed to be a resident of the Contracting State with

which his personal and economic relations are closer (center of vital interests);
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{b) if the Contracting State in which he has his center of vital interests cannot be
determined, or if he does not have a permanent home available to him in either
Contracting State, he shall be deemed to be a resident of the Contracting State in which
he has an habitual abode;
(c) if he has an habitual abode in both Contracting States or in neither of them, he
shall be deemed to be a resident of the Contracting State of which he is a national;
(d) if he is a national of both Contracting States or of neither of them, the competent
authorities of the Contracting States shall settle the question by mutual agreement.
An individual who is deemed to be a resident of a Contracting State by reason of the provisions
of this paragraph shall be deemed to be a resident only of that Contracting State for the
purposes of this Convention.
4. Where by reason of the provisions of paragraph 1 a person other than an individual is a
resident of both Contracting States, then the competent authorities of the Contracting States
shall determine by mutual agreement the Contracting State of which that person shall be
deemed to be a resident for the purposes of this Convention. In the absence of a mutual
agreement by the competent authorities of the Contracting States, the person shall not be
considered a resident of either Contracting State for the purposes of claiming any benefits
provided by the Convention.
5. Where, pursuant to any provision of this Convention, a Contracting State reduces the
rate of tax on, or exempts from tax, income of a resident of the other Contracting State and
under the laws in force in that other Contracting State the resident is subject to tax by that other
Contracting State only on that part of such income which is remitted to or received in that other
Contracting State, then the reduction or exemption shall apply only to so much of such income
as is remitted to or received in that other Contracting State.
6. For the purposes of applying this Convention:
(@  Anitem of income:
(i) derived from a Contracting State through an entity that is organized in

the other Contracting State; and
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iy  treated as the income of the beneficiaries, members or participants of that
entity under the tax laws of that other Contracting State;
shail be eligible for the benefits of the Convention that would be granted if it were
directly derived by a beneficiary, member or participant of that entity who is a resident
of that other Contracting State, to the extent that such beneficiaries, members or
participants are residents of that other Contracting State and satisfy any other conditions
specified in the Convention, without regard to whether the income is treated as the
income of such beneficiaries, members or participants under the tax laws of the first-
mentioned Contracting State.
)] An item of income:
i) derived from a Contracting State through an entity that is organized in
the other Contracting State; and
(ii) treated as the income of that entity under the tax laws of that other
Contracting State;
shall be eligible for the benefits of the Convention that would be granted to a resident of
that other Contracting State, without regard to whether the income is treated as the
income of the entity under the tax laws of the first-mentioned Contracting State, if such
entity is a resident of that other Contracting State and satisfies any other conditions
specified in the Convention.
(©) An item of income:
6} derived from a Contracting State through an entity that is organized in a
state other than the Contracting States; and
(i) treated as the income of the beneficiaries, members or participants of that
entity under the tax Jaws of the other Contracting State;
shall be eligible for the benefits of the Convention that would be granted if it were
directly derived by a beneficiary, member or participant of that entity who is a resident
of that other Contracting State, to the extent that such beneficiaries, members or
participants are residents of that other Contracting State and satisfy any other conditions

specified in the Convention, without regard to whether the income is treated as the
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income of such beneficiaries, members or participants under the tax laws of the first-

mentioned Contracting State or such state.

(@

An item of income:

@) derived from a Contracting State through an entity that is organized in a
state other than the Contracting States; and

(i1) treated as the income of that entity under the tax laws of the other

Contracting State;

shall not be eligible for the benefits of the Convention.

(e

An item of income:

i) derived from a Contracting State through an entity that is organized in
that Contracting State; and

(i) treated as the income of that entity under the tax laws of the other

Contracting State;

shall not be eligible for the benefits of the Convention.

ARTICLE 5

1. For the purposes of this Convention, the term “permanent establishment” means a fixed

place of business through which the business of an enterprise is wholly or partly carried on.

2. The term “permanent establishment” includes especially:
(a) a place of management;
(b)  abranch;
(©) an office;
(d)  afactory;
(e)  aworkshop; and
® amine, an oil or gas well, a quarry or any other place of extraction of natural

resources.
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1, A building site, a construction or installation project, or an installation or drilling rig or
ship used for the exploration of natural resources, constitutes a permanent establishment only if
it lasts or the activity continues for a period of more than twelve months.
4. Notwithstanding the preceding provisions of this Article, the term “permanent
establishment” shall be deemed not to include:
(a)  the use of facilities solely for the purpose of storage, display or delivery of
goods or merchandise belonging to the enterprise;
(b)  the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of storage, dispiay or delivery;
) the maintenance of a stock of goods or merchandise belonging to the enterprise
solely for the purpose of processing by another enterprise;
(d)  the maintenance of a fixed place of business solely for the purpose of purchasing
goods or merchandise or of collecting information, for the enterprise;
(e)  the maintenance of a fixed place of business solely for the purpose of carrying
on, for the enterprise, any other activity of a preparatory or auxiliary character;
[63)] the maintenance of a fixed place of business solely for any combination of
activities mentioned in subparagraphs (a) to (e}, provided that the overall activity of the
fixed place of business resulting from this combination is of a preparatory or auxiliary
character.
S. Notwithstanding the provisions of paragraphs 1 and 2, where a person - other than an
agent of an independent status to whom the provisions of paragraph 6 apply — is acting on
behalf of an enterprise and has, and habitually exercises, in a2 Contracting State an authority to
conclude contracts in the name of the enterprise, that enterprise shall be deemed to have a
permanent establishment in that Contracting State in respect of any activities that the person
undertakes for the enterprise, unless the activities of such person are limited to those mentioned
in paragraph 4 that, if exercised through a fixed place of business, would not make this fixed
. Place of business a permanent establishment under the provisions of that paragraph.
6. An enterprise shall not be deemed to have a permanent establishment in a Contracting

- State merely because it carries on business in that Contracting State through a broker, general
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commission agent or any other agent of an independent status, provided that such persons are
acting in the ordinary course of their business.

7. The fact that a company which is a resident of a Contracting State controls or is
controlled by a company which is a resident of the other Contracting State, or which carries on
business in that other Contracting State (whether through a permanent establishment or

otherwise), shall not constitute either company a permanent establishment of the other.

ARTICLE 6
1. Income derived by a resident of a Contracting State from real property (including
income from agriculture or forestry) situated in the other Contracting State may be taxed in that
other Contracting State.
2. The term “real property” as used in this Convention shall have the meaning which it has
under the laws of the Contracting State in which the property in question is situated. The term
shall in any case include property accessory to real property, livestock and equipment used in
agriculture and forestry, rights to which the provisions of general law respecting real property
apply, usufruct of real property and rights to variable or fixed payments as consideration for the
working of, or the right to work, mineral deposits and other natural resources; ships and aircraft
shall not be regarded as real property.
3. The provisions of paragraph 1 shall apply to income derived from the direct use, letting,
or use in any other form of real property.
4. The provisions of paragraphs 1 and 3 shall also apply to the income from real property

of an enterprise.

ARTICLE7
1. The profits of an enterprise of a Contracting State shall be taxable only in that
Contracting State unless the enterprise carries on business in the other Contracting State

through a permanent establishment situated therein. If the enterprise carries on business as
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(b)  the same persons participate directly or indirectly in the management, control or

capital of an enterprise of a Contracting State and an enterprise of the other Contracting

State,
and in either case conditions are made or imposed between the two enterprises in their
commercial or financial relations which differ from those which would be made between
independent enterprises, then any profits which would, but for those conditions, have accrued
to one of the enterprises, but, by reason of those conditions, have not so accrued, may be
included in the profits of that enterprise and taxed accordingly.
2. Where a Contracting State includes in the profits of an enterprise of that Contracting
State - and taxes accordingly — profits on which an enterprise of the other Contracting State has
been charged to tax in that other Contracting State and that other Contracting State agrees that
the profits so included are profits which would have accrued to the enterprise of the first-
mentioned Contracting State if the conditions made between the two enterprises had been those
which would have been made between independent enterprises, then that other Contracting
State shall make an appropriate adjustment to the amount of the tax charged therein on those
profits. In determining such adjustment, due regard shall be had to the other provisions of this
Convention.
3. Notwithstanding the provisions of paragraph 1, a Contracting State shall not change the
profits of an emerprisé of that Contracting State in the circumstances referred to in that
paragraph, if an examination of that enterprise is not initiated within seven years from the end
of the taxable year in which the profits that would be subject to such change would, but for the
conditions referred to in that paragraph, have accrued to that enterprise. The provisions of this
paragraph shall not apply in the case of fraud or willful default or if the inability to initiate an

examination within the prescribed period is attributable to the actions or inaction of that

enterprise.
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ARTICLE 10
1. Dividends paid by a company which is a resident of a Contracting State to a resident of
the other Contracting State may be taxed in that other Contracting State.
2. | However, such dividends may also be taxed in the Contracting State of which the
company paying the dividends is a resident and according to the laws of that Contracting State,
but if the dividends are beneficially owned by a resident of the other Contracting State, except
as provided in paragraphs 4 and 5, the tax so charged shall not exceed:
(&) 5 percent of the gross amount of the dividends if the beneficial owneris a
company that owns directly or indirectly, on the date on which entitlement to the
dividends is determined, at least 10 percent of the voting stock of the company paying
the dividends;
®) 10 percent of the gross amount of the dividends in all other cases.
This paragraph shall not affect the taxation of the company in respect of the profits out of
which the dividends are paid.
3. Notwithstanding the provisions of paragraph 2, such dividends shall not be taxed in the
Contracting State of which the company paying the dividends is a resident if the beneficial
owner of the dividends is:
(a) a company that is a resident of the other Contracting State, that has owned,
directly or indirectly through one or more residents of either Contracting State, more
than 50 percent of the voting stock of the company paying the dividends for the period
of twelve months ending on the date on which entitlement to the dividends is
determined, and that either:
@) satisfies the conditions described in clause (i) or (ii) of subparagraph (c)
of paragraph 1 of Article 22;
(ii) satisfies the conditions described in clauses (i) and (i) of subparagraph
(f) of paragraph 1 of Article 22, provided that the company satisfies the

conditions described in paragraph 2 of that Article with respect to the dividends;

or
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(iii)  has received a determination pursuant to paragraph 4 of Article 22 with
respect to this paragraph; or

(b)  apension fund that is a resident of the other Contracting State, provided that

such dividends are not derived from the carrying on of a business, directly or indirectly,

by such pension fund.
4. The provisions of subparagraph (a) of paragraph 2 and subparagraph (a) of paragraph 3
shall not apply in the case of dividends paid by a United States Regulated Investment Company
¢hereinafter referred to as a “RIC”) or a United States Real Estate Investment Trust (hereinafter
referred to as a “REIT™). The provisions of subparagraph (b) of paragraph 2 and subparagraph
{b) of paragraph 3 shall apply in the case of dividends paid by a RIC. In the case of dividends
paid by a REIT, the provisions of subparagraph (b) of paragraph 2 and subparagraph (b) of
paragraph 3 shall apply only if:

(a) the beneficial owner of the dividends is an individual holding an interest of not

more than 10 percent in the REIT or a pension fund holding an interest of not more than

10 percent in the REIT;

(b) the dividends are paid with respect to a class of stock that is publicly traded and

the beneficial owner of the dividends is a person holding an interest of not more than 3

percent of any class of the stock of the REIT; or

{¢)  the beneficial owner of the dividends is a person holding an interest of not more

than 10 percent in the REIT and that REIT is diversified.
5. The provisions of subparagraph (a) of paragraph 2 and subparagraph (a) of paragraph 3
shall not apply in the case of dividends paid by a company which is entitled to a deduction for
dividends paid to its beneficiaries in computing its taxable income in Japan. The provisions of
subparagraph (b) of paragraph 2 and subparagraph (b) of paragraph 3 shall apply in the case of
dividends paid by such company, provided that not more than S0 percent of its assets consist,
directly or indirectly, of real property situated in Japan. Where more than 50 percent of the
assets of such company consist, directly or indirectly, of real property situated in Japan, the

provisions of subparagraph (b) of paragraph 2 and subparagraph (b) of paragraph 3 shall apply

only if:
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to any tax that may be imposed in that other Contracting State in accordance with the other
provisions of this Convention. Such tax, however, may be imposed on only the portion of the
profits of the company attributable to the permanent establishment and the portion of the
income referred to in the preceding provisions of this paragraph that is subject to tax under
Article 6 or under paragraph 1 or 2 of Article 13 that represents the amount of such income that
is equivalent to the amount of dividends that would have been paid if such activities had been
conducted in a separate legal entity. The provisions of this paragraph shall not apply in the
case of a company which:
(a) satisfies the conditions described in clause (i) or (ii) of subparagraph (¢} of
paragraph 1 of Article 22;
(b) satisfies the conditions described in clauses (i) and (ii) of subparagraph (f) of
paragraph | of Article 22, provided that the company satisfies the conditions described
in paragraph 2 of that Article with respect to the income; or
{©) has received a determination pursuant to paragraph 4 of Article 22 with respect
to this paragraph.
10.  The tax referred to in paragraph 9 shall not be imposed at a rate in excess of the rate
specified in subparagraph (a) of paragraph 2.
1. A resident of a Contracting State shall not be considered the beneficial owner of
dividends in respect of preferred stock or other similar interest if such preferred stock or other
similar interest would not have been established or acquired unless a person:
{(a) that is not entitled to benefits with respect to dividends paid by a resident of the
other Contracting State which are equivalent to, or more favorable than, those available
under this Convention to a resident of the first-mentioned Contracting State; and
(b)  thatis not a resident of either Contracting State;

held equivalent preferred stock or other simmilar interest in the first-mentioned resident.
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6. The provisions of paragraphs 1, 2 and 3 shall not apply if the beneficial owner of the
interest, being a resident of a Contracting State, carries on business in the other Contracting
State in which the interest arises, through a permanent establishment situated therein and the
debt-claim in respect of which the interest is paid is effectively connected with such permanent
establishment. In such case the provisions of Article 7 shall apply.
7. Interest shall be dfeemed to arise in a Contracting State when the payor is a resident of
that Contracting State. Where, however, the person paying the interest, whether such person is
a resident of a Contracting State or not, has in a state other than that of which such person is a
resident a permanent establishment in connection with which the indebtedness on which the
interest is paid was incurred, and such interest is bomne by such permanent establishment, then:
(a)  if the permanent establishment is situated in a Contracting State, such interest
shall be deemed to arise in that Contracting State, and
(b)  if the permanent establishment is situated in a state other than the Contracting
States, such interest shall not be deemed to arise in either Contracting State.
8. Where, by reason of a special relationship between the payor and the beneficial owner
or between both of them and some other person, the amount of the interest, having regard to the
debt-claim for which it is paid, exceeds the amount which would have been agreed upon by the
payor and the beneficial owner in the absence of such relationship, the provisions of this Article
shall apply only to the last-mentioned amount. In such case, the excess part of the payment
may be taxed in the Contracting State in which it arises at a rate not to exceed S percent of the
gross amount of the excess.
9. Notwithstanding the provisions of paragraphs 2 and 3, a Contracting State may tax, in
accordance with its domestic law, interest paid with respect to the ownership interests in an
entity used for the securitization of real estate mortgages or other assets, to the extent that the
amount of interest paid exceeds the return on comparable debt instruments as specified by the
domestic law of that Contracting State.
10, Where interest expense is deductible in determining the income of a company that is a

resident of a Contracting State, being income which:



22

(a}  is sritutabe In o permaneal sishEs et of Sl compary sileated In te othe
Crmracting Slae; of
L] Y bes naed in the odher Comiraciing Se onder ATicle O of paragrapa 1 o2
of A 1%
andl [l irderes papenss excend the interest poed by thet permrane! cishlishreen! o paid with
seigect oo tha drbi aeraned By real properiy sitested in that cther Contracting Siate, the asoun
af that eaces shall be deemed o be miereil aing @ (bal other Contracting Stale and
berficially cwned by a sedenn of Se finsl-mentiored Costractisg Srase That dossied intesea
ey b aesd in than orher Comimecring Sun of B c0be 800 10 excetd the e peovaled for in
peeagraph I pnikes the company |3 describesd i paragreph T in which case inshall be asemg
Feem wach iamaten in shal other Conrscting S
18, A resideni of 3 Contrasting Seste shall pe he corgidessd the Benaficial comar of inmeas
in respet of & debi-claing if véch debi-chem wosld nol baes been extablished urlray o porae
[1E] thiet i e Enditied 10 beneflis with respect o IRIEDSS aFung in he other
Comirsnng Siaie which e squreabent 40, or mom (esocebbs than, S pvailsble urder
wis Comvemtion 5o o vessdens of the Tirsl-mentened Conmacting S and
(b thai iz nei a sessdarg of other Cosirscting, Stase;

Bekd an eguivalent deli-laim agEon the feit-menioscd readsnt.

ARTICLE 12
1. Boyolties arising i 4 Cominsting St and Beneficially owned by a mesidest of the
otber Contraciing Seabe may be lied oaly in il ol Cotlracting ke
I The o “royodties” as ussd s tis Amicle mesns payments of axy Kied esesived i o
eorslderation for the uss of, of the Sghe 1o we, ey copym gl of Hienary, amste or scenific
=ark inchidng cinemaingragh Bims end flims or apes Tor eedie o el son hmadcasng, any
PRIETE, wad sk, desigs or masiel, plas, or myest formves nr procos, or for slonmion

Loncarming indestrial, commencial or sl entific experenie.



23

3. The provisions of paragraph 1 shall not apply if the beneficial owner of the royalties,
being a resident of a Contracting State, carries on business in the other Contracting State in
which the royalties arise, through a permanent establishment situated therein, and the right or
property in respect of which the royalties are paid is effectively connected with such permanent
establishment. In such case the provisions of Article 7 shall apply.
4. Where, by reason of a special relationship between the payor and the beneficial owner
or between both of them and some other person, the amount of the royalties, having regard to
the use, right or information for which they are paid, exceeds the amount which would have
been agreed upon by the payor and the beneficial owner in the absence of such relationship, the
provisions of this Article shall apply only to the last-mentioned amount. In such case, the
excess part of the payment may be taxed in the Contracting State in which it arises at a rate not
to exceed 5 percent of the gross amount of the excess.
5. A resident of a Contracting State shall not be considered the beneficial owner of
royalties in respect of the use of intangible property if such royalties would not have been paid
to the resident unless the resident pays royalties in respect of the same intangible property to a
person:

{a) that is not entitled to benefits with respect to royalties arising in the other

Contracting State which are equivalent to, or more favorable than, those available under

this Convention to a resident of the first-mentioned Contracting State; and

{b) that is not a resident of either Contracting State.

ARTICLE 13
L Gains derived by a resident of a Contracting State from the alienation of real property
situated in the other Contracting State may be taxed in that other Contracting State.
2. (a) Gains derived by a resident of a Contracting State from the alienation of shares
or other comparable rights in a company that is a resident of the other Contracting State
and that derives at least 50 percent of its value directly or indirectly from real property

situated in that other Contracting State may be taxed in that other Contracting State,
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unless the relevant class of shares is traded on a recognized stock exchange specified in
subparagraph (b) of paragraph 5 of Article 22 and the resident, and persons related
thereto, own in the aggregate 5 percent or less of that class of shares.
(b)  Gains derived by a resident of a Contracting State from the alienation of an
interest in a partnership, trust or estate may be taxed in the other Contracting State to
the extent that its assets consist of real property situated in that other Contracting State.
3. (a) ‘Where
O] a Contracting State (including, for this purpose in the case of Japan, the
Deposit Insurance Corporation of Japan) provides, pursuant to the domestic law
concerning failure resolution involving imminent insolvency of financial
institutions in that Contracting State, substantial financial assistance to a
financial institution that is a resident of that Contracting State, and
(ii)  aresident of the other Contracting State acquires shares in the financial
institution from the first-mentioned Contracting State,
the first-mentioned Contracting State may tax gains derived by the resident of the other
Contracting State from the alienation of such shares, provided that the alienation is
made within five years from the first date on which such financial assistance was
provided.
(b)  The provisions of subparagraph (a) shall not apply if the resident of that other
Contracting State acquired any shares in the financial institution from the first-
mentioned Contracting State before the entry into force of this Convention or pursuant
1o a binding contract entered into before the entry into force of the Convention.
4. Notwithstanding the provisions of paragraphs 2 and 3, gains from the alienation of any
property, other than real property, forming part of the business property of a permanent
establishment which an enterprise of a Contracting State has in the other Contracting State,
including such gains from the alienation of such a permanent establishment (alone or with the
whole enterprise), may be taxed in that other Contracting State.
5. Gains derived by a resident of a Contracting State from the alienation of ships or

aircraft operated by that resident in international traffic and any property, other than real



25

property, pertaining to the operation of such ships or aircraft shall be taxable only in that
Contracting State.

6. Gains derived by a resident of a Contracting State from the alienation of containers,
including trailers, barges and related equipment for the transport of containers, shall be taxable
only in that Contracting State except where such containers were used solely within the other
Contracting State.

7. Gains from the alienation of any property other than that referred to in the preceding
paragraphs of this Article shall be taxable only in the Contracting State of which the alienator is

a resident.

ARTICLE 14
1. Subject to the provisions of Articles 15, 17 and 18, salaries, wages and other similar
remuneration derived by a resident of a Contracting State in respect of an employment shall be
taxable only in that Contracting State unless the employment is exercised in the other
Contracting State. If the employment is so exercised, such remuneration as is derived
therefrom may be taxed in that other Contracting State.
2, Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of a
Contracting State in respect of an employment exercised in the other Contracting State shall be
taxabie only in the first-mentioned Contracting State if:
(a) the recipient is present in that other Contracting State for a period or periods not
exceeding in the aggregate 183 days in any twelve month period commencing or ending
in the taxable year concerned;
(b)  the remuneration is paid by, or on behalf of, an employer who is not a resident
of that other Contracting State; and
© the remuneration is not borne by a permanent establishment which the employer
has in that other Contracting State.
Notwithstanding the provisions of the preceding paragraphs of this Article,

Temuneration derived in respect of an employment exercised aboard a ship or aircraft operated
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in international traffic by an enterprise of a Contracting State may be taxed in that Contracting

State.

ARTICLE 15
Directors' fees and other similar payments derived by a resident of a Contracting State
in his capacity as a member of the board of directors of a company which is a resident of the

other Contracting State may be taxed in that other Contracting State.

ARTICLE 16
i Income derived by an individual who is a resident of a Contracting State as an
entertainer, such as a theater, motion picture, radio or television artiste, or a musician, or as a
sportsman, from his personal activities as such exercised in the other Contracting State, which
income would be exempt from tax in that other Contracting State under the provisions of
Articles 7 and 14, may be taxed in that other Contracting State, except where the amount of the
gross receipts derived by such entertainer or sportsman, including expenses reimbursed to him
or borne on his behalf, from such activities does not exceed ten thousand United States dollars
($10,000) or its equivalent in Japanese yen for the taxable year concerned.
2. Where income in respect of personal activities exercised in a Contracting State by an
individual in his capacity as an entertainer or a sportsman accrues not to the individual himself
but to another person that is a resident of the other Contracting State, that income may,
notwithstanding the provisions of Articles 7 and 14, be taxed in the Contracting State in which
the activities of the individual are exercised, unless the contract pursuant to which the personal
activities are performed allows that other person to designate the individual who is to perform

the personal activities.
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(i)  did not become a resident of that other Contracting State solely for the
purpose of rendering the services.

2. (a) Any pension and other similar remuneration paid by, or out of funds to which
contributions are made by, a Contracting State or a political subdivision or Jocal
authority thereof to an individual in respect of services rendered to that Contracting
State or a political subdivision or local authority thereof, other than payments made by
the United States under provisions of the social security or similar legislation, shall be
taxable only in that Contracting State.

(b) However, such pension and other similar remuneration shall be taxable only in
the other Contracting State if the individual is a resident of, and a national of, that other
Contacting State.

3. The provisions of Articles 14, 15, 16 and 17 shall apply to salaries, wages and other

similar remuneration, and to pensions and other similar remuneration, in respect of services

rendered in connection with a business carried on by a Contracting State or a political

subdivision or local authority thereof.

ARTICLE 19
Payments which a student or business apprentice who is, or was immediately before

visiting a Contracting State, a resident of the other Contracting State and who is present in the
first-mentioned Contracting State for the primary purpose of his education or training receives
for the purpose of his maintenance, education or training shall be exempt from tax in the first-
ruentioned Contracting State, provided that such payments are made to him from outside that
first-mentioned Contracting State. The exemption from tax provided by this Article shall apply
to a business apprentice only for a period not exceeding one year from the date he first begins

his training in the first-mentioned Contracting State.
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ARTICLE 20
1. An individuat who visits 2 Contracting State temporarily for the purpose of teaching or
conducting research at a university, college, school or other educational institution in that
Contracting State, and who continues to be a resident, within the meaning of paragraph 1 of
Article 4, of the other Contracting State, shall be exempt from tax in the first-mentioned
Contracting State on any remuneration for such teaching or research for a period not exceeding
two years from the date of his arrival.
2. The provisions of paragraph 1 shall not apply to income from research if such research

is undertaken primarily for the private benefit of one or more specific persons.

ARTICLE 21
1 Ttems of income beneficially owned by a resident of a Contracting State, wherever
arising, not dealt with in the foregoing Articles of this Convention (hereinafter referred to as
“other income™) shall be taxable only in that Contracting State.
2. The provisions of paragraph 1 shall not apply to income, other than income from real
property, if the beneficial owner of such income, being a resident of a Contracting State, carries
on business in the other Contracting State through a permanent establishment situated therein
and the right or property in respect of which the income is paid is effectively connected with
such permanent establishment. In such case the provisions of Article 7 shall apply.
3. Where, by reason of a special relationship between the resident referred to in paragraph
1 and the payor, or between both of them and some other person, the amount of other income,
having regard to the right or property in respect of which it is paid, exceeds the amount which
would have been agreed upon between them in the absence of such relationship, the provisions
of this Article shall apply only to the last-mentioned amount. In such case, the excess part of
the payment may be taxed in the Contracting State in which it arises at a rate not to exceed 5
percent of the gross amount of the excess.
4, A resident of a Contracting State shall not be considered the beneficial owner of other

income in respect of the right or property if such other income would not have been paid to the
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resident unless the resident pays other income in respect of the same right or property to a
person:
(a) that is not entitled to benefits with respect to other income arising in the other
Contracting State which are equivalent to, or more favorable than, those available under
this Convention to a resident of the first-mentioned Contracting State; and

(b) that is not a resident of either Contracting State.

ARTICLE 22
1. Except as otherwise provided in this Article, a resident of a Contracting State that
derives income from the other Contracting State shall be entitled to all the benefits accorded to
residents of a Contracting State for a taxable year by the provisions of other Articles of this
Convention only if such resident satisfies any other specified conditions for the obtaining of
such benefits and is either:
(a) an individual;
(b) a Contracting State, any political subdivision or local authority thereof, the Bank
of Japan or the Federal Reserve Banks;
©) a company, if:
(i) the principal class of its shares, and any disproportionate class of its
shares, is listed or registered on a recognized stock exchange specified in clause
(i) or (i) of subparagraph (b) of paragraph 5 and is regularly traded on one or
more recognized stock exchanges; or
(i)  at least 50 percent of each class of shares in the company is owned

directly or indirectly by five or fewer residents entitled to benefits under clause

(i), provided that, in the case of indirect ownership, each intermediate owner is a
person entitled to the benefits of this Convention under this paragraph;

(d) a person described in subparagraph (c) of paragraph 1 of Article 4;
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O] a pension fund, provided that as of the end of the prior taxable year more than
50 percent of its beneficiaries, members or participants are individvals who are
residents of either Contracting State; or
) a person other than an individual, if:
i) residents that are described in subparagraph (a), (b), (d) or (e), or clause
(i) of subparagraph (c), own, directly or indirectly, at least 50 percent of each
class of shares or other beneficial interests in the person, and )
(i) less than 50 percent of the person’s gross income for the taxable year is
paid or accrued by the person in that taxable year, directly or indirectly, to
persons who are not residents of either Contracting State in the form of
payments that are deductible in computing its taxable income in the Contracting
State of which it is a resident (but not including arm’s length payments in the
ordinary course of business for services or tangible property and payments in
respect of financial obligations to 2 commercial bank, provided that where such
a bank is niot a resident of a Contracting State such payment is attributable to a
permanent establishment of that bank situated in one of the Contracting States).
(a) A resident of a Contracting State shall be entitled to benefits of this Convention
with respect to an item of income derived from the other Contracting State if the
resident is engaged in the first-mentioned Contracting State in the active conduct of a
trade or business, other than the business of making or managing investments for the
resident’s own account, unless these activities are banking, insurance or securities

activities carried on by a commercial bank, ins! € company or regi d securities

dealer, the income derived from the other Contracting State is derived in connection
with, or is incidental to, that trade or business and that resident sétisﬁes any other
specified conditions for the obtaining of such benefits.

(b)  If aresident of a Contracting State derives an item of income from a trade or
business activity in the other Contracting State, or derives an item of income arising in
the other Contracting State from a person that has with the resident a relationship

described in subparagraph (a) or (b) of paragraph 1 of Article 9, the conditions
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described in subparagraph (a) shall be considered 10 be satisfied with respect to such
item only if the trade or business activity carried on by the resident in the first-
mentioned Contracting State is substantial in relation to the trade or business activity
carried on by the resident or such person in the other Contracting State. Whether a

trade or busi activity is sut ial for the purposes of this paragraph will be

determined based on all the facts and circumstances.

(a)  Where the provisions of clause (ii) of subparagraph (c) of paragraph 1 apply in

respect of taxation by withholding at source, a resident of a Contracting State shall be

considered to satisfy the conditions described in that clause for a taxable year in which

the payment is made if such resident satisfies those conditions during the part of that

taxable year which precedes the date of payment of the item of income (or, in the case

of dividends, the date on which entitlement to the dividends is determined) and, unless

that date 1s the last day of that taxable year, during the whole of the preceding taxable

year.

(b)  Where the provisions of clause (i) of subparagraph (f) of paragraph ! apply:
(i) in respect of taxation by withholding at source, a resident of a
Contracting State shall be considered to satisfy the conditions described in that
clause for a taxable year in which the payment is made if such resident satisfies
those conditions during the part of that taxable year which precedes the date of
payment of the item of income (or, in the case of dividends, the date on which
entitlement to the dividends is determined) and, unless that date is the last day of
that taxable year, during the whole of the preceding taxable year; and
(i) in all other cases, a resident of a Contracting State shall be considered to
satisfy the conditions described in that clause for a taxable year in which the
payment is made if such resident satisfies those conditions on at least half the
days of the taxable year.

{c) Where the provisions of clanse (i) of subparagraph (f) of paragraph 1 apply in

respect of taxation by withholding at source in Japan, a resident of the United States

shall be considered to satisfy the conditions described in that subparagraph for a taxable
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the laws of the United States, derived by a resident of the United States that, under this
Convention, may be taxed in Japan shall be deemed to be income fr;)m sources in Japan.
3, For the purposes of applying the preceding paragraphs of this Article, where the United
States taxes, in accordance with paragraph 4 of Article 1, a citizen, or a former citizen or long-
erm resident, of the United States who is a resident of Japan:
(a) Japan shall 1ake into account for the purposes of computing the credit to be
allowed under paragraph 1 only the amount of tax that the United States may impose on
income under the provisions of this Convention that is derived by a resident of Japan
who is neither a citizen, nor a former citizen nor long-term resident, of the United
States;
) for the purposes of computing the United States tax on income referred to in
subparagraph (a), the United States shall allow as a credit against the United States tax
the Japanese tax after the credit referred to in that subparagraph; the credit so allowed
shall not reduce the portion of the United States tax that is creditable against the
Japanese tax in accordance with that subparagraph; and
(c) for the exclusive purpose of allowing the credit by the United States provided
for under subparagraph (b), income referred to in subparagraph (a) shall be deemed to
arise in Japan to the extent necessary to allow the United States to grant the credit

provided for in subparagraph (b).

ARTICLE 24
1. Nationals of a Contracting State shall not be subjected in the other Contracting State to
any taxation or any requirement connected therewith, which is other or more burdensome than
the taxation and connected requirements to which nationals of that other Contracting State in
the same circumstances, in particular with respect to taxation on worldwide income, are or may
be subjected. The provisions of this paragraph shall also apply to persons who are not residents

of ane or both of the Contracting States.
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2, The taxation on a permanent establishment which an enterprise of a Contracting State
has in the other Contracting State shall not be less favorably levied in that other Contracting
State than the taxation levied on enterprises of that other Contracting State carrying on the
same activities. The provisions of this paragraph shall not be construed as obliging a
Contracting State to grant to residents of the other Contracting State any personal allowances,
reliefs and reductions for taxation purposes on account of civil status or family responsibilities
which it grants to its own residents.
3 Except where the provisions of paragraph 1 of Article 9, paragraph 8 of Article 11,
paragraph 4 of Article 12, or paragraph 3 of Article 21 apply, interest, royalties and other
disbursements paid by a resident of a Contracting State to a resident of the other Contracting
State shall, for the purposes of determining the taxable profits of the first-mentioned resident,
be deductible under the same conditions as if they had been paid to a resident of the first-
mentioned Contracting State. Similarly, any debts of a resident of a Contracting State to 2
resident of the other Contracting State shall, for the purposes of determining the taxable capital
of the first-mentioned resident, be deductible under the same conditions as if they had been
contracted to a resident of the first-mentioned Contracting State.
4, Enterprises of a Contracting State, the capital of which is wholly or partly owned or
controlled, directly or indirectly, by one or more residents of the other Contracting State, shall
not be subjected in the first-mentioned Contracting State to any taxation or any requirement
connected therewith which is other or more burdensome than the taxation and connected

" requirements o which other similar enterprises of the first-mentioned Contracting State are or
may be subjected.
5. Nothing in this Article shall be construed as preventing either Contracting State from
imposing a tax as described in paragraph 9 of Article 10 or paragraph 10 of Article 11.
6. The provisions of this Article shall, notwithstanding the provisions of Article 2 and
subparagraph (d) of paragraph 1 of Articie 3, apply to taxes of every kind and description

imposed by a Contracting State or a political subdivision or local authority thereof.
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ARTICLE 25
1. Where a person considers that the actions of one or both of the Contracting States result
or will result for him in taxation not in accordance with the provisions of this Convention, he
may, irrespective of the remedies provided by the domestic law of those Contracting States,
present his case to the competent authority of the Contracting State of which he is a resident or,
if his case comes under paragraph 1 of Article 24, to that of the Contracting State of which he is
a national. The case must be presented within three years from the first notification of the
action resulting in taxation not in accordance with the provisions of the Convention.
2. The competent authority shall endeavor, if the objection appears to it to be justified and
if it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual agreement
with the competent authority of the other Contracting State, with a view to the avoidance of
taxation which is not in accordance with the provisions of this Convention. Any agreement
reached shall be implemented notwithstanding any time limits or other procedural limitations in
the domestic law of the Contracting States, except such limitations as apply for the purposes of
giving effect to such an agreement.
3. The competent authorities of the Contracting States shall endeavor fo resolve by mutual
agreement any difficulties or doubts arising as to the interpretation or application of this
Convention. In particular the competent authorities of the Contracting States may agree:
(a) to the same attribution of income, deductions, credits, or allowances of an
enterprise of a Contracting State to its permanent establishment situated in the other
Contracting State;
{b) to the same allocation of income, deductions, credits, or allowances between
persons;
()  tothe settlement of conflicting application of the Convention, including
conflicts regarding:
i) the characterization of particular items of income;
(i) the characterization of persons;
(iii)  the application of source rules with respect to particular items of income;

and
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[iv]  the meaning of any term used in the Convestion; and
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ARTICLE 26
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is pebevant for camyleg oul che provisions af this Convention or of the domestic lvw of the
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by the comgeetent authority of o Comracting State, the comperent authority aof the ceher
Comracting Srare shall provide isformariom under chis Article in che farm of mothenticomed
copies of origizal documems (incha®mg books, papers, stalements, reconds, acocounts., and
wrilingi).
. Ay information feceived umler paragraph | by a Contracting State shall be roated as
sectel im the same manner a8 informarion obasised wnder the domeste bw of that Contracting
State and shall be disclosed only tn persons or sthorties (ecluding cowrs and sdeninisiiive
badiea) involved in the assessment, collectzon or sdminisirebion of, the exforcement or
presecution in respect of, ar the determimation of appeals in relation to, te taves referred ©in
the first sentence of paragraph [, or wo supervisary bodies. and oaly to the exient necessary for
thise persons, suthorities or superviseey boches 1o perform their respective nesponsibilities,
Sech persans, outhoritles or supervisory bodies shall use the isformation anky for the purpases
ol discharging such respansihilities. They may disclase the mformatian is public coun
proceedings or in judicial decisions.
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s domestic law i pbair informacion for che exchange of informmation regardbess of whether
that Conirecting State may need such mformaltion for purpodcs of 8 oem fa,
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subparagraph (d) of paragraph 1 of Amicle 3, apply w axes of every kind and descripdion
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Contracting State or which would be contrary to the public policy (ordre public) of that

Contracting State.

ARTICLE 28
Nothing in this Convention shall affect the fiscal privileges of members of diplomatic
missions or consular posts under the general rules of international law or under the provisions

of special agreements.

ARTICLE 29

If a Contracting State considers that a substantial change in the laws relevant to this
Convention has been or will be made in the other Contracting State, the first-mentioned
Contracting State may make a request to that other Contracting State in writing for
consultations with a view to determining the possible effect of such change on the balance of
benefits provided by the Convention and, if appropriate, to amending the provisions of the
Convention to arrive at an appropriate balance of benefits. The requested Contracting State
shall enter into consultations with the requesting Contracting State within three months from

the date on which the request is received by the requested Contracting State.

ARTICLE 30
1. This Convention shall be subject to ratification, and the instruments of ratification shall
be exchanged as soon as possible. It shall enter into force on the date of the exchange of
instruments of ratification.
2. This Convention shall be applicable:
(a) in Japan:

(i) with respect to taxes withheld at source:
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(aa) for amounts taxable on or after July 1 of the calendar year in
which the Convention enters into force, if the Convention enters into
force before April 1 of a calendar year; or
(bb) for amounts taxable on or after January 1 of the calendar year
next following the year in which the Convention enters into force, if the
Convention enters into force after March 31 of a calendar year; and
(i) with respect to taxes on income which are not withheld at source and the
enterprise tax, as regards income for any taxable year beginning on or after
January.1 of the calendar year next following that in which the Convention
enters into force; and
(b) in the United States:
€3] with respect to taxes withheld at source:
(aa)  for amounts paid or credited on or after July 1 of the calendar
year in which the Convention enters into force, if the Convention enters
into force before April 1 of a calendar year; or
(bby  for amounts paid or credited on or after January 1 of the calendar
year next following the date on which the Convention enters into force,
if the Convention enters into force after March 31 of a calendar year; and
(iiy  with respect to other taxes, for taxable periods beginning on or after
January 1 of the calendar year next following the date on which the Convention
enters into force.
3. Notwithstanding the entry into force of this Convention, an individual who was entitled
to the benefits of Article 19 or 20 of the Convention between the United States of America and
Japan for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect
to Taxes on Income, signed on March 8, 1971 (hereinafter referred to as “the prior
Convention™) at the time of the entry into force of this Convention shall continue to be entitled
to such benefits until such time as the individual would cease to be entitled to such benefits if

the prior Convention remained in force.
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Tanuary 1 of the calendar year nexit [ollowing the axpiration of the sin month
perind; and
(hy  nthe Uinited Simes:
i ] with respect 1o taxes withheld at source, for amounts paid ar coedibed an
o afier Fanuary 1 of the calendar year nexd following the expirntion of e s
muonth pericd; axd
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(i) with respect to other taxes, for taxable periods beginning on or after
January 1 of the calendar year next following the expiration of the six month

period.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their
respective Governments, have signed this Convention.

DONE in duplicate at Washington this sixth day of November, 2003, in the English and
Japanese languages, cach text being equally authentic.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE UNITED STATES OF AMERICA: JAPAN:

OA- W S /{ e
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PROTOCOL

At the signing of the Convention between the Government of the United States of
America and the Government of Japan for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with respect to Taxes on Income (hereinafter referred to as “the
Convention™), the Government of the United States of America and the Government of Japan

have agreed upon the following provisions, which shall form an integral part of the Convention.

1. Notwithstanding the provisions of Article 2 of the Convention:
(a) the United States excise tax on insurance policies issued by foreign insurers
shall not be imposed on insurance or reinsurance policies, the premiums on which are
the receipts of a business of insurance carried on by an enterprise of Japan, to the extent
that the risks covered by such premiurns are not reinsured with a person not entitled to
the benefits of the Convention or any other tax convention entered into by the United
States that provides exemption from such tax; and
(b)  the United States excise tax with respect to private foundations shail not be
imposed on:
) dividends or interest derived by private foundations organized in Japan at
a rate in excess of the rates provided for in Articles 10 and 11 of the Convention,
respectively; and
(ii)  royalties or other income derived by private foundations organized in
Japan.
2. With reference to subparagraph () of paragraph 1 of Article 3 of the Convention, the
term “any other body of persons” includes an estate, trust, and partnership.
3. With reference to subparagraph (m) of paragraph 1 of Article 3 of the Convention, it is
understood that a pension fund shall be treated as exempt from tax with respect to the activities
described in clause (ii) of that subparagraph even though it is subject to the tax stipulated in
Articles 8 or 10-2 of the Corporation Tax Law (Law No. 34 of 1965) of Japan or paragraph 1 of

Article 20 of its supplementary provisions.
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4. in general, where an enterprise of a Contracting State which has carried on business in
the other Contracting State through a permanent establishment situated therein, receives, after
the enterprise has ceased to carry on business as aforesaid, profits attributable to the permanent
establishment, such profits may be taxed in that other Contracting State in accordance with the
principles stated in Article 7 of the Convention.
5. With reference to Article 9 of the Convention, it is understood that, in determining the
profits of an enterprise, application of the arm’s length principle under that Article is generally
based on a comparison of the conditions in the transaction made between the enterprise and an
enterprise associated with it and the conditions in transactions between independent enterprises.
1t is also understood that the factors affecting comparability shail include:

(a) the characteristics of the property or services transferred;

(b)  the functions of the enterprise and the enterprise associated with it, taking into

account the assets used and risks assumed by the enterprise and the enterprise

associated with it;

«©) the contractual terms between the enterprise and the enterprise associated with

it;

(d) the economic circumstances of the enterprise and the enterprise associated with

it; and

(e) the business strategies pursued by the enterprise and the enterprise associated

with it.
6. With reference to paragraphs 4 and 5 of Article 10 of the Convention, a United States
Real Estate Investment Trust (hereinafter referred to as a “REIT”) or a company which is
entitled to a deduction for dividends paid to its beneficiaries in computing its taxable income in
Japan is “diversified” if the value of no single interest in real property exceeds 10 percent of the
total interests of such person in real propeny: For purposes of this paragraph, foreclosure
property will not be considered an interest in real property. Where such person holds an
interest in a partership, it shall be treated as owning directly a proportion of the partnership’s

interests in real property corresponding to the proportion of its interest in the partnership.
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1 With reference 1o paragraph 9 of Anicle 10 of the Convention, it 25 undersiood thi the
amcisi of such incoms hal 38 apevasinal 1o the amouni of dividends thes would have been paid
if soch activitles had been comducted in o separate bxgal entity shall be, for any axable vear, the
after-1ax enmangs from the company's activities described in that parsgraph. adjusted 1o ke
into accous! changes in the cofmpany”s invesIEnent in the Conoracting Staie imnpoding the
referred o im this paragroph.

R Feas received m conmection with a loan of seoarities, guanmiee foes and commétment

fees paid by 2 resident of o Contracting Stale ond hemeficially awned by a ressdent af the ather

Cantracling Stite s5all be tnable only i e aiher Contseting Stane unless the beaeficial

cramier of soch fees camies on busipess in the first-mentioned Contracting Stme through a

permanend estahlishment situsted therein and sanch fees are anrbitibles 1@, or the dght m respes

of which ssch fess ae peid |8 effectively connecned with, such permanent emabdishmen,

a, Witk reference o Ariicle 13 of the Convention, 1t is understood dthat distnbubons made

by & RELT shall be axable under paragraph | of that Antice. wo the exient that they ane

anratrutable 10 gairs defved from he shieaation by the REIT of resl propery siouated in the
United Sintes.
I fad  With nefierenes 1o Article 14 of the Convention, it 8 ussersiond that (e benelits
enjoyed by emplovess under stock option plans relsing oo the period betwess grant and
exercise of an option are regarded as “other similar pemuneration”™ Tor the punpases af
tha Aricle.
=11 It s funther undersinod thal where an employee:
{ik has been granted a steck option in the oourse of an employment:
Gl has enercised that empboyment s hatly Contracting Seies duniag the
pericd berween grant and exzrcise of the oprios;
{Hi}  remans in that employmens @ the date of the exereise: aml
{v)  under the domesiie low of the Contraceing Stares. woald be cehle m
boik Contracting States im respect of sach benefits,

then, in order w0 evosd double meanom, & Coneeceing State of which, =t the Eme of the

canmcias of Uhe ptien, e employes i nol a pesidend may L only it peopaion of
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such besefis which pelases 1o the penod or pericds betweoen grant and exercisg of th
apliom during whach the indavidual has exereissd the crployment (s thal Cosrac g
Stabe. With the aim af ensaring thet no unrelweved double taxanion ases the compenent
aathorites of the Contracting Stales shall enceaoos to resdlve by svoual agresment
undir Aniele 25 of the Canvestion any difficulties of douhis mising ag 1o the
imsespretasion o apphicatson of Amicles 14 and 23 of the Conventios in relacion b0 such
seochs aiptlod plans.

1L With reference to subparsgraph (2} of paragraph § of Asticle 22 of the Convention, the

shares in & class of shares sre cansidersd to be regularly trasded on one or more recognezed.

smock exchanges in a tamable year if the aggregsie numsber of shared of that class tradod on such
ok exchangt or enchanges danng the precoding taushle wear is o |eisl & pergenl of the
aeerage pambir of shases catstanding mthal class during thit preceding tasahle year,

12 With reference to paragraph 2 of Amicle 22 of the Conventlon, in delermining wheiber &

prsan s engeged . . in the active conduct of o trade or bosiness™ in o Conrracting Siae under

that parzgraph. activizies conducied by a panmershap in which such persom i3 a partzer and
astivities comductod by pemsans connectid ba such perscn shall be decmed o be conducied by
such person, A person shall be connected 10 ancther if one possesses @ les 50 percent of the
heniefecial prnserest in the odhier (or, i@ the case of & company, @ least S0 percent of the apgregme
vaie and wanlue of the campany”s shares) or if another persos possesses, directly or indirectly, &
last 50 percent of the bemeficial tmerest (or, in the case of a company, # least 50 percent of the
aggregane vode and walue of the comgrny”s. sharea] in cach persan,

5. fa)  Forthe purposs of applying the Convention, the Lininsd Stanes meay osat an
wrran pemess creaed by a sheeping pannership (Tokumei Kumis) contras or similar
camirect as nod & reshdens of Japan, and mey freat income derved sabject i the
armungement as not desived by any participant in the arangement. [n thet event, neither
the arrangement nor any af the participants in the arangement will be entithed o
benefizs of the Convenion with respect 1 income derived sbject 1o the aanpesnent,
(bl  Mathing in the Conventiom shall prevent Japar from imposing taz o source, in

acenrdance with s demestic e, on distrburions that ane mide By § persen pursuant o
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a sleeping partnership (Tokumei Kumiai) contract or other similar contract and that are

deductible in computing the taxable income in Japan of that person.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by their
respective Governments, have signed this Protocol.

DONE in duplicate at Washington this sixth day of November, 2003, in the English and
Japanese languages, each text being equally authentic.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE UNITED STATES OF AMERICA: JAPAN:



Translation

Washington, Hovenber &, 2003

Excellency:

I have the honor to refer to the Convention between
the Government of Japan and the Government of the United
States of America for the Avoidance of Double Taxation and
the Prevention of Fiscal Evasion with respect to Taxes on
Income which was signed today (hereinafter referred to as
"the Convention®) and to the Protocol also signed today
which forma an integral part of the Convention, and to
confirm, on behalf of the Government of Japan, the
following understanding reached between the Government of
Japan and the Government of the United States of hmerica:

1. In order to avoid application of the local inhabitant
taxes or the enterprise tax as provided for in paragraph J
of Article B of the Convention, if & political subdivision
or local authority of the United States seeks to levy & tax
gimilar ko the local inhabitant taxes or the enterprise tax
in Japan on the profits of any enterprise of Japan from the
cperation of ships or aircraft in interpaticnal traffic in
circumstances where the Convention would preclude the
imposition of a Federal income tax on those profits, the
Government of the United States will use its best endeavors
to persuade that political subdivision or local authority
to refrain from imposing such tax.

Hig Excellency

Mr. Colin L. Powell

The Secretary of State

of the United States of Aamerica

(49)
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2. It is understood that the principle as set out in
paragraph 1 of Article 9 of the Convention may apply for
the purposes of determining the profits to be attributed to
a permanent establishment. It is understood that the
provisions of Article 7 of the Convention shall not prevent
the Contracting States from treating the permanent
establishment as having the same amount of capital that it
would need to support its activities if it were a distinct
and separate enterprise engaged in the same or similar
activities. With respect to financial institutions other
than insurance companies, a Contracting State may determine
the amount of capital to be attributed to a permanent
establishment by allocating the institution’s total equity
between its various offices on the basis of the proportion
of the financial institution’s risk-weighted assets
attributable to each of them.

3. With reference to Article 9 of the Convention, it is
understood that double taxation can be avoided only if tax
authorities share a common understanding of the principles
to be applied in resolving transfer pricing cases.
Therefore, the Contracting States shall undertake to
conduct transfer pricing examinations of enterprises and
evaluate applications for advance pricing arrangements in
accordance with the Transfer Pricing Guidelines for
Multinational Enterprises and Tax Administrations of the
Organisation for Economic Cooperation and Development
(hereinafter referred to as “the OECD Transfer Pricing
Guidelines”), which reflect the international consensus
with respect to these issues. The domestic transfer
pricing rules, including the transfer pricing methods, of
each Contracting State may be applied in resolving transfer
pricing cases under the Convention only to the extent that
they are consistent with the OECD Transfer Pricing
Guidelines.

4. With reference to paragraphs 2 and 3 of Article 10 of
the Convention, it is understood that, in the case of
Japan, the date on which entitlement to the dividends is
determined is the end of the accounting period for which
the distribution of profits takes place.

5. With reference to subparagraph (c¢) of paragraph 3 of
Article 11 of the Convention:

(a) it is undexrstood that the term “bonds” includes
bonds, commercial paper, and medium~term notes,
whether collateralized or not; and
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(b) it is understood that bonds that are subject to
transfer restrictions applicable to private
placements shall not be considered to have been
issued in the financial markets. The preceding
sentence shall not apply to offerings qualifying
for exemption from securities registration
requirements pursuant to Rule 144A promulgated
under the Securities Act of 1933 of the United
States or any similar provisions under the
domestic law of Japan.

6. It is understood that the term “authorities (including
courts and administrative bodies) involved in the
administration of the taxes” as referred to in paragraph 2
of Article 26 of the Convention includes such authorities
as provide legal advice to those governmental entities that
are directly involved in the assessment or collection, the
enforcement or prosecution in respect of, or the
determination of appeals in relation to, the taxes, but are
not themselves a part of such entities, and includes, in
the case of the United States, the O0ffice of Chief Counsel
for the Internal Revenue Service.

7. It is understood that the term “supervisory bodies” as
referred to in paragraph 2 of Article 26 of the Convention
includes authorities that supervise the general
administration of the government of a Contracting State.

8. It is understood that the powers of the competent
authority of each Contracting State to obtain information
include powers to obtain information held by financial
institutions, nominees, or persons acting in an agency or
fiduciary capacity (not including information relating to
communications between a legal representative in its role
as such and its client to the extent that the
communications are protected under domestic law), and
information relating to the ownership of legal persons, and
that the competent authority of each Contracting State is
able to exchange such information in accordance with
Article 26 of the Convention.

If the foregoing understanding is acceptable to the
Government of the United States of Bmerica, I have the
honor to suggest that the present note and Your
Excellency’'s reply to that effect should be regarded as
constituting an agreement between the two Governments in
this matter, which shall enter into force at the same time
as the Convention.
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I avail myself of this opportunity to renew to Your
Excellency the assurance of my highest consideration.

Ryozo Kato
Ambassador Extraordinary
and Plenipotentiary of Japan
to the United states of America



DEPARTMENT OF STATE
WASHINGTON

November 6, 2003

Excellency:
I have the honor to acknowledge receipt of Your Excellency’s note of today’s date

which reads as follows:

“Excellency:

T have the honor to refer to the Convention between the Government of Japan and the
Government of the United States of America for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with respect to Taxes on Income which was signed today
(hereinafter referred to as “the Convention™) and to the Protocol also signed today which
forms an integral part of the Convention, and to confirm, on behalf of the Government of
Japan, the following understanding reached between the Government of Japan and the

Government of the United States of America:

His Excellency
Ryozo Kato,

Ambassador of Japan.

DIPLOMATIC NOTE

(53)
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()

1. Inorder to avoid application of the local inhabitant taxes or the enterprise tax as
provided for in paragraph 3 of Article 8 of the Convention, if a political subdivision or local
authority of the United States seeks to levy a tax similar to the local inhabitant taxes or the
enterprise tax in Japan on the profits of any enterprise of Japan from the operation of ships or
aircraft in international traffic in circumstances where the Convention would preclude the
imposition of a Federal income tax on those profits, the Government of the United States will
use its best endeavors to persuade that political subdivision or local authority to refrain from
imposing such tax.

2. It is understood that the principle as set out in paragraph 1 of Article 9 of the
Convention may apply for the purposes of determining the profits to be attributed to a
permanent establishment. It is understood that the provisions of Article 7 of the Convention
shall not prevent the Contracting States from treating the permanent establishment as having
the same amount of capital that it would need to support its activities if it were a distinct and
separate enterprise engaged in the same or similar activities. With respect to financial
institutions other than insurance companies, a Contracting State may determine the amount of
capital to be attributed to a permanent establishment by allocating the institution’s total equity
between its various offices on the basis of the proportion of the financial institution’s risk-
weighted assets attributable to each of them.

3. With reference to Article 9 of the Convention, it is understood that double taxation
can be aveided only if tax authorities share a common understanding of the principles to be
applied in resolving transfer pricing cases. Therefore, the Contracting States shall undertake
to conduct transfer pricing examinations of enterprises and evaluate applications for advance
pricing arrangements in accordance with the Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations of the Organisation for Economic Cooperation and

Development (hereinafter referred to as “the OECD Transfer Pricing Guidelines”), which
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wfleat the inermational consensus with respect o these lssues. The domestc ransfer prizang

mles, inchuding the transder pricing methods, of each Contracting St may be apphed m

res0lving transfer pricing cases under the Corvention anly o the extent that they ars

sonsisten! with the CGECT Transfer Pricing Guidelines,

i With reference to paragraphs 2 and 3 of Article 10 of the Conviartion, it 5 imdersiood
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Counsel for the Inbemal Revimue Semace,
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7. 1t is understood that the term “supervisory bodies” as referred to in paragraph 2 of
Article 26 of the Convention includes authorities that supervise the general administration of
the government of a Contracting State.

8. It is understood that the powers of the competent authority of each Contracting State
1o obtain information include powers to obtain information held by financial institutions,
nominees, or persons acting in an agency or fiduciary capacity (not including information
relating to communications between a legal representative in its role as such and its client to
the extent that the communications are protected under domestic law), and information
relating to the ownership of legal persons, and that the competent authority of each
Contracting State is able to exchange such information in accordance with Article 26 of the

Convention.

If the foregoing understanding is acceptable to the Government of the United States of
America, | have the honor to suggest that the present note and Your Excellency’s reply to that
effect should be regarded as constituting an agreement between the two Governments in this
matter, which shall enter into force at the same time as the Convention.

I avail myself of this opportunity to extend to Your Excellency the assurance of my

highest consideration.”

1 have further the honor to confirm on behalf of the Government of the United States
of America that the foregoing understanding is acceptable and to agree that Your
Excellency’s note and this note shall be regarded as constituting an agreement between the

two Governments which shall enter into force at the same time as the Convention.
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1 avail myself of this opportunity to renew to Your Excellency the assurance of my
highest consideration.

For the Secretary of State:

-
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