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NOMINATIONS OF RAYMOND W. GRUENDER,
OF MISSOURI, NOMINEE TO BE CIRCUIT
JUDGE FOR THE EIGHTH CIRCUIT; RI-
CARDO S. MARTINEZ, OF WASHINGTON,
NOMINEE TO BE DISTRICT JUDGE FOR THE
WESTERN DISTRICT OF WASHINGTON;
GENE E.K. PRATTER, OF PENNSYLVANIA,
NOMINEE TO BE DISTRICT JUDGE FOR THE
EASTERN DISTRICT OF PENNSYLVANIA;
AND NEIL VINCENT WAKE, OF ARIZONA,
NOMINEE TO BE DISTRICT JUDGE FOR THE
DISTRICT OF ARIZONA

THURSDAY, JANUARY 22, 2004

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:00 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Jon Kyl, presiding.
Present: Senators Kyl, Specter, Craig, and Durbin.

OPENING STATEMENT OF HON. JON KYL, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator KYL. Let me call this meeting of the Senate Judiciary
Committee to order just one or two minutes early, and if there are
members of the dais here who come at 10 o’clock, then I will afford
each of them an opportunity to speak. But let me just tell you gen-
erally that I am very pleased to have all of you here. We are going
to consider the nominations of three candidates nominated by the
President for Federal district court and one for the Circuit Court
of Appeals.

We will begin with introductory statements from Senators or
Representatives who wish to introduce candidates from their State.
Following all of those introductions, we will then call the panelists
en banc, if there is no objection, to the table for their opening state-
ments and then questioning from members.

We will also, I want to make clear, afford everyone an oppor-
tunity to introduce friends and family who may be here today. This
is an important event, and I think that every one of the nominees
here should be very, very proud to be here, and the family and
friends who are here I am sure are equally proud to be here today

o))
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in support of their family or friend who has the important distinc-
tion of being nominated by the President of the United States to
serve on the Federal judiciary. And that is why I think it is espe-
cially appropriate and it is the custom of the Committee to recog-
nize those who are here in the audience to share in the hearing
today.

I want to make one preliminary comment, too. The hearing for
nominees almost always is not the kind of formal affairs that you
sometimes see on television or you perhaps have seen in a case of
a very controversial nominee. And that is because most of the
nominees are not very controversial. The reason for that is that
there is an extensive vetting process, and those of you who have
been nominated know exactly of what I speak. You have got to fill
out so many forms. You have got to have so many interviews. You
have got to be considered by the White House Office of Legal Coun-
sel, the Attorney General, the American Bar Association.

This Committee and its staff have already engaged in an exten-
sive investigation, and basically when the Committee staff and
Committee members conclude that the nominee is well qualified
and does not need to undergo a great deal of public scrutiny in this
hearing, then the hearing can go very well.

But I do not want you in the audience to assume that because
this hearing is likely to fall into that category that members do not
care, or that the fact that there are not other Senators here is a
sign that they do not care. What you should be appreciative of is
the fact that there has been a great deal of preliminary work that
has gone into the vetting of these nominees, all of whom have been
found very qualified. And that is the reason why you are not likely
to see a lot of fireworks here today and it may seem to be a little
bit more pro forma. But you should not take from that a lack of
interest but, rather, be very proud of the people who have been
nominated because they have been found to be very qualified and
without significant controversy. At least I hope that is the way the
hearing here will go today.

Now, let me begin by calling on those Senators or Representa-
tives who are here to make introductions, and our colleague, a
member of the Senate leadership, Senator Rick Santorum of Penn-
sylvania, is the first to arrive. Therefore, Senator Santorum, the
floor is yours.

PRESENTATION OF GENE E.K. PRATTER, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA, BY HON. RICK SANTORUM, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SANTORUM. Thank you, Senator Kyl, and I want to echo
your remarks about the fine work that this Committee does in re-
viewing candidates and making recommendations, and I am con-
fident that the person I am going to introduce will be one such non-
controversial nominee.

Gene Pratter is a lawyer’s lawyer. She is someone who has come
with the highest recommendations from all of the bar associations
in southeastern Pennsylvania and from lawyers from the left to the
right. She is someone who has really invested her career in the law
and has contributed greatly to it and to the bar in Philadelphia.
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She has also done, as you would expect of someone who is very
proficient, she has lent her abilities to numerous non-profit organi-
zations and has contributed greatly to the community, greatly to
her law school, which is the University of Pennsylvania, one of the
finest law schools in the country, which we are very proud of.

This is the first chance, I just want you to know, to be able to
introduce a nominee from Pennsylvania first, and I want to thank
you for starting early because this is truly an honor for me, be-
cause Senator Specter, as my senior Senator, always goes first, as
he should. But it is a pleasure for me to be the first to comment
on Gene Pratter, and she is an exceptional individual. She will be
an exceptional judge and someone who I have gotten to know over
the years from the outstanding work that she has done, not just
legally but for the community. And I am honored to be here today
to recommend her to the Committee.

With that, I will defer to my colleague to give all the particulars,
which he is very good at doing, and to make whatever comments
that he would like to make.

Senator KyL. Thank you, Senator Santorum, and let me call on
Senator Specter, a member of this Committee, in just one moment.
I was remiss in not doing one thing, and then I would also like to
do another.

The scorecard, since we do not pass it out, I will give to you now,
and that is that, again, without objection, we will consider all of
the nominees on one panel. First on the panel will be Raymond W.
Gruender, to be United States Circuit Judge for the Eighth Circuit.
And then the other three nominees for Federal district courts are:
Ricardo S. Martinez, to be United States District Judge for the
Western District of Washington; Gene E.K. Pratter, to be United
States District Judge for the Eastern District of Pennsylvania—just
introduced by Senator Santorum; and Neil Vincent Wake, to be
United States District Judge for the District of Arizona. And I will
have some comments about Neil Wake in just a moment.

Secondly, I would like to, without objection, submit a statement
by the Ranking Member of the Committee, Senator Leahy, for the
record. Without objection, it is submitted.

Senator Specter, the floor is yours.

PRESENTATION OF GENE E.K. PRATTER, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA, BY HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chairman. I am de-
lighted to be here with my distinguished colleague, Senator
Santorum, to formally introduce Ms. Gene Pratter to this Com-
mittee. I regret being a trifle late. I compliment you, Mr. Chair-
man, on opening on time—practically a violation of the rule of the
Committee on the Judiciary to open on time. But I am chairing a
hearing of the Subcommittee on Labor, Health, Human Services,
and Education, so I will be brief.

Gene Pratter brings very extraordinary credentials to this posi-
tion. She is a graduate of Stanford University with honors, 1971;
a J.D., University of Pennsylvania, 1975. She practices as a general
partner with the distinguished law firm of Duane, Morris and
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Heckscher in Philadelphia, where she has taken on the role of
being a lawyer’s lawyer in handling matters of unique complexity.

She is a member of all the appropriate bar associations. She has
very extensive contributions to the community and brings really ex-
traordinary qualifications to the United States District Court for
the Eastern District of Pennsylvania.

Senator Santorum and I have continued the tradition which Sen-
ator Heinz had begun many years ago of a bipartisan nominating
panel so that the people who come forward have credentials over
and above what may customarily be involved in the selection of a
Federal judge.

I see Senator Murray waiting, so I will be brief so that I can re-
turn to my other commitments. But I think it is a bright day for
the Federal bench to have someone of Ms. Pratter’s qualifications
ascend to this position.

Thank you, Mr. Chairman.

Senator KYL. Thank you very much, Senator Specter. And it
should be obvious that we are on multiple assignments this morn-
ing, and I appreciate, Senator Specter, your ability to be here to
make that introduction.

Since Senator Murray is here, Senator Murray, let me call upon
you next for the purpose of an introduction.

PRESENTATION OF RICARDO S. MARTINEZ, NOMINEE TO BE
DISTRICT JUDGE FOR THE WESTERN DISTRICT OF WASH-
INGTON, BY HON. PATTY MURRAY, A U.S. SENATOR FROM
THE STATE OF WASHINGTON

Senator MURRAY. Well, thank you very much, Mr. Chairman. I
really appreciate your willingness to do that and your accommoda-
tion this morning, and also to the other members of the Committee.

Mr. Chairman, 48 years ago, a young boy was picking straw-
berries on a Washington State farm for 75 cents an hour. Today,
that man stands before the United States Senate after more than
20 years of distinguished legal service, ready to be confirmed as the
next U.S. District Court Judge for the Western District of Wash-
ington State. His name is Ricardo Martinez, and I am here today
to offer my full support for his speedy confirmation. He will be the
first Latino to serve as a district court judge in Washington State’s
history.

Senator Cantwell and I worked with President Bush to select
Judge Martinez from a list of very qualified candidates, and today
I am proud to be here to introduce him before the Senate Judiciary
Committee. I want to especially welcome his family to the Senate
today: his wife, Margaret, and their three daughters, Lela, Jessica,
and Gabriela. I know they are very proud of their dad today. And
I know that back in Washington State there are many people who
have worked with him over the years who share their pride.

Mr. Chairman, I have met with Judge Martinez, and I have been
very impressed by his professionalism, his decency, and his experi-
ence. It is no wonder that he has the strong support of a wide
%roup of attorneys and community leaders throughout Washington

tate.

There are many things I could say today about Judge Martinez.
I could tell you about his education, that he was first in his family
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to go to high school, and that he earned undergraduate and law de-
grees from the University of Washington. I could tell you about his
distinguished legal career, his 10 years as a prosecutor for King
County or more than 8 years as King County superior court judge.
And I could tell you about his current work as magistrate judge for
the Western District of Washington, a position he has held for 5
years.

Or I could tell you about his innovative and thoughtful work
helping people break their addiction to drugs and crime. Judge
Martinez, in fact, helped create the first drug diversion court in the
State of Washington and served as one of its first judges. This in-
novative court gives drug-addicted defendants an alternative to in-
carceration and has helped graduates kick their habits and lead
productive lives. For years, Judge Martinez worked tirelessly to en-
sure the success of this treatment option.

Or I could tell you about his generous sense of community serv-
ice, from his work on the Washington State Sentencing Guidelines
Commission, the Minority and Justice Commission, to coaching soc-
cer and basketball for the Redmond-Kirkland Boys and Girls Club.

I could tell you all of those things, but instead I would like to
share with you and this Committee something that Judge Martinez
himself said to the Seattle Times in August. He told the news-
paper, “I've always considered myself extremely lucky. I was driv-
ing through Snohomish County the other day, and I saw some mi-
grant farm workers along the road. And I said to myself, ‘You
know, I'm not far removed from them.”

Judge Martinez has been lucky, but he has also made his own
luck by working hard and giving back to our State. He has earned
everything that has come his way, and I believe he has earned a
seat as our next district court judge. His fairness, thoughtfulness,
and compassion set a great example for so many people in our
State, and I am proud to support his confirmation before the Sen-
ate Judiciary Committee.

Mr. Chairman, Senator Cantwell could not be with us this morn-
ing. She asked that I submit her statement for the record as well.

Thank you very much.

Senator KyL. Thank you, Senator Murray. It will be submitted,
and thank you for that excellent opening statement.

Senator Larry Craig has joined us. If you do not have an opening
statement, I will—

Senator CRAIG. I do not.

PRESENTATION OF NEIL VINCENT WAKE, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA, BY HON.
JON KYL, A U.S. SENATOR FROM THE STATE OF ARIZONA

Senator KYL. Okay. Senator Bond from Missouri is allegedly on
his way, and I think he has an introduction. So in the meantime,
to keep the hearing moving, let me give you an introduction, which
is of one of the nominees from the State of Arizona, which I rep-
resent. And Senator McCain joins me in expressing appreciation to
President Bush for nominating Neil Wake for the Federal District
Court in Arizona.

Neil is an Arizona native. He practiced law for 29 years in Phoe-
nix as a partner in several law firms and recently a sole proprietor
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of his firm. He received a bachelor’s degree with honors from Ari-
zona State University and a law degree cum laude from Harvard
University, where he was a member of the Harvard Civil Rights
and Civil Liberties Law Review.

His practice has focused primarily on civil matters and appellate
work. He practiced exclusively in Federal and State courts, includ-
ing the United States Supreme Court, and has been involved in a
variety of continuing legal education programs and publications, in-
cluding articles in the fields of administrative law and appellate
procedure.

He has received a great deal of recognition from his peers. Since
1989, he has been listed in the Best Lawyers of America for Busi-
ness and Appellate Litigation. That is from recommendation of
other lawyers, and about 1 percent of the lawyers are recognized
in that fashion. Since 1993, he has been a fellow of the American
Academy of Appellate Lawyers, a society of fewer than 300 mem-
bers nationwide who are admitted by invitation only and after
careful investigation.

Senator Bond, please take the dais, and I will call on your in just
a moment. I was just completing the introduction of a candidate
from Arizona.

Neil Vincent Wake was honored by the American Bar Associa-
tion’s Standing Committee on the Federal Judiciary by unani-
mously giving him the highest evaluation of well qualified for the
appointment as judge of the United States District Court. He has
a variety of civic activities and bar associations achievements, in-
cluding being a founding member and current Chairman of the
State Bar’s Indian Law Section and Appellate Practice Section,
served five times as judge pro tem of the Arizona Court of Appeals.
He and his wife, Shari, and other parents founded the ICU Care
Parents, a support group for parents of critically ill newborns. And
knowing Neil and Shari very well, I can attest to a variety of other
important community contributions that they have made.

They are the parents of three sons, and I know that Neil Wake
will be proud to introduce his family in a moment as well.

As I said, Senator McCain joins me in expressing appreciation to
the President for his nomination of Neil Vincent Wake.

Now we are joined by Senator Chris Bond of the State of Mis-
souri. Senator Bond, the floor is yours.

PRESENTATION OF RAYMOND W. GRUENDER, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON. CHRIS-
TOPHER BOND, A U.S. SENATOR FROM THE STATE OF MIS-
SOURI

Senator BOND. Thank you very much, Mr. Chairman, Senator
Craig, members of the Committee. It is a real pleasure for me to
be here today to introduce to you and present to you a good friend,
fellow Missourian, Ray Gruender, who has been nominated to serve
on the Eighth United States Circuit Court of Appeals.

I have known Ray both personally and professionally for many
years. He is an excellent lawyer. I am just delighted that the Presi-
dent nominated him for this position. I am confident that the Com-
mittee, after you review his credentials and listen to his responses,
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will conclude that Ray is not only well qualified for the bench but
he will be a tremendous addition to the Federal judiciary.

I do not need to tell you the United States Courts of Appeals are
extremely important, and the decisions that come before these
courts have impacts on every aspect of society. And I think that we
should have only the finest, most qualified jurists serving on these
bodies. And certainly Ray fits that qualification.

Ray enjoys the respect of the Missouri legal community. Many
have told me, in recommending his nomination, that Ray’s de-
meanor, his willingness to listen, and his very clear intellect are
great qualifications.

He has an abundance of many other qualities that elevate him
as one who is not only qualified through experience, but his work
ethic and humility. I believe, as I think most Missouri lawyers do,
that Ray will be a judge who is thoughtful, careful, approachable,
and one who will respect the role of a judge and the restraint im-
posed upon the judiciary by the Constitution.

Ray currently serves as the United States Attorney for the East-
ern District. He has been there since May of 2001. He supervises
60 attorneys in a jurisdiction that is both urban, suburban, and
rural, with all the challenges that come with such a demographic
makeup.

As U.S. Attorney, he has embarked on a campaign of aggressive
prosecution of Federal gun violations. The largest city in his juris-
diction, St. Louis, has an unfortunate legacy of violent crime. But
I believe in no small part due to the aggressive efforts of the U.S.
Attorney’s Office under Ray Gruender’s jurisdiction, there has been
a tremendous reduction in the number of murders, the number of
homicides in St. Louis. Ray is taking the gun-toting felons off of the
strﬁet, and it is a very clear remedy, and he has applied it very
well.

But Ray has also practiced law for 17 years. He has great experi-
ence as a private attorney. He worked as a partner in a well-re-
spected Missouri firm, spent many hours in Federal court and
State court representing clients on criminal and civil matters, in-
cluding admiralty, antitrust, contracts, employment, securities
fraud, banking, and a number of tort claims.

But just to give you a snapshot of his personal qualities, as a
graduate of Washington University in St. Louis, Ray earned his de-
gree and an MBA and a law degree in only 6 years, finishing
strongly in all, while working and putting his way through school.
He rose from humble beginnings to become U.S. Attorney, and I
think that he would make a great addition to the United States
Court of Appeals for the Eighth Circuit.

I thank you, Mr. Chairman, members of the Committee, for
scheduling this hearing. I hope that you will be able to move this
nomination quickly and that we can get him confirmed yet this
year.

Senator KYL. Thank you very much, Senator Bond. I think it is
important that we have had people introduce these candidates who
know them personally, and that is a very important contribution to
the hearing record. So thank you very, very much, Senator Bond.

Now, unless there are any other introductory statements—and I
know all of the Senators who have made introductory statements
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will have to go to other duties here, so we will allow Senator Bond
to exit, and then I will call each of the nominees forward. And,
again, without objection, we will consider all of the nominees as
one panel.

Hearing none, then let me ask the following people to come to
the dais, and would the staff please get the proper name tags here
for us? Raymond Gruender, Ricardo Martinez, Gene E.K. Pratter,
and Neil Vincent Wake.

Actually, before you sit, would you all stand and let me swear
you in, if I could. Do you all swear to tell the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. GRUENDER. Yes.

Judge MARTINEZ. Yes.

Ms. PRATTER. Yes.

Mr. WAKE. Yes.

Senator KyL. Thank you. Now, that includes with regard to your
family members here.

[Laughter.]

Senator KYL. I am going to ask each of you to take an oppor-
tunity to make an opening statement, if you would like, and cer-
tainly to introduce friends and family who are here. And, Raymond
Gruender, let me begin with you and welcome you to this hearing.
I would ask you to make any statement you would like to make,
and make those introductions at this time, if you would like.

STATEMENT OF RAYMOND W. GRUENDER, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT

Mr. GRUENDER. Thank you, Mr. Chairman.

Very briefly, I'd like to thank the Committee for arranging this
hearing today. I'd also like to thank President Bush, both for allow-
ing me to serve and nominating me to serve as the United States
Attorney for the Eastern District of Missouri, as well as this nomi-
nation pending today.

I'd also like to thank Senator Bond for his kind remarks on my
behalf, and, finally, I'd like to introduce my family members that
have come.

Senator KYL. Please.

Mr. GRUENDER. My wonderful wife, Judy, is behind me to my
left.

Senator KYL. Please stand as he introduces you. That is good,
and remain standing so we can give you a round of applause here
at the end.

Mr. GRUENDER. And her mother, Jeannette Calhoun; and to my
right is my mother, Sharon Gruender; and my good friend, Sharon
Lentin, who recently got married. Thank you.

Senator KyL. Well, thank you all very much, and I would like to
give these people who are obviously good supporters of Mr.
Gruender a round of applause for your being here today. Thank

you.
[Applause.]
Senator KYL. The role of those in support of the nominees is ap-
preciated by us all, I can assure you.
[The biographical information follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Raymond William Gruender

Address: List current place of residence and office
address(ea) .

Residence: St. Louis, Missouri

Office: 111 S. 10" Street, Room 20.333, St. Louis,
‘ Missouri 63102

Date and place of birth.
July 5, 1963 - St. Louis, Missouri
Marital Status (include maiden name of wife, or husband's

name). List spouse's occupation, employer’s name and
business address(es).

Married - Judith C. Gruender (nee: Calhoun)

Consultant, Aon Consulting, Inc.
8182 waryland, St. Louisg, Missouri 63105

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

Washington University, St. Louis, Missouri
Juris Doctorate, May 1987
(August 1984 to May 1987)

Washington University, St. Louis, Missouri
Master of Business Administration, May 1987
(Rugust 1984 to May 1987)

Washington University, St. Louis, Misgouri
Bachelor of Science Business Administration, May 1984
(August 1981 to May 1984)
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Employment Record: List (by year) all business or
profeasional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

5/2001 - Present:

Position:
2001 - Present:

Position:

2001 - Present:
Pogition:

1/2000 - 5/2001

Position:

19%9 ~ 2000
Position:

1959 - 2002
Pogition:

1988
Position:

1997 - Present
Posgition:

1/1994 -  1/2000
Eosition:

8/1996 - 11/1996
Position:

1995 - 1996
Position:

United States Department of Justice
United States Attorney’s Office
Eastern District of Missouri

United States Attorney

High Intensity Drug Trafficking Area
(HIDTA)

Executive Board (gerve in capacity as
United States Attorney)

Gateway Information Sharing Project
Executive Board (serve in capacity as

" United States Attorney)

United States Department of Justice
United States Attorney’s Office
Eastern District of Missouri
Assistant United States Attorney

Inc.
(volunteer)

Talent for Governor,
Officer and Director

Shakespeare Festival of St. Louis.
Board of Directors (volunteer)

Leadership Alliance
Officer and Director (volunteer)

Variety Club of St. Louis
Allocations Committee (volunteer)

Thompson Coburn, LLP
Partner (Trial Attorney)

Dole Kemp ‘96
Executive Director - Missouri

Downtown/Marguette YMCA
Board of Managers (volunteer)
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10/1990 - 1/1994 United States Department of Justice
United States Attorney’s Office
Eastern District of Missouri

Position: Assistant United States Attorney
1990 ~ 1994 ALIVE (Alternatives to Living in Violent
Environments), a not-for-profit
organization
Positions: President of the Board of Directors,

Vice President and Secretary (volunteer)

8/1987 - 10/1990 Lewis, Rice & Fingersh

Position: Associate (Trial Attorney)
5/1%81 - 8/1987 Otto Faerber & Associates
Position: Personnel Technician

Military Service: Have you had any military service? If
80, give particulars, including the dates, branch of
gervice, rank or rate, serial number and type of discharge
received.

None

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committea.

One of St. Louls Business Journal’s *“40 Under 40"
Order of the Coif (Law School Honorary Society)
Beta Gamma Sigma {(Business School Honorary Society)
Fisse Scholarship

W.L. Hadley Griffin Scholar

Chancellor’s Scholarship

Krebs Accounting Scholarship

National Merit Scholar

staff Member of Washington University Law Quarterly
One of Ten Outstanding Young St. Louisians-St. Louis Jaycees
United States Attorney’s Special Achievement Award

Bar Asgsociationsg: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

American Bar Association, 1987 - 1590
Federalist Society, 1988 - present
Bar Association of Metropolitan St. Louis, 1987 - present



10.

11.

1z2.

12

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

Other organizations to which I belong:
St. Joseph’s Catholic Church (member)
Variety Club of St. Louis (allocations committee
volunteer) (by-laws attached)
Glen Echo Country Club (membexr) (by-laws attached)

To the best of my knowledge, none of these organizations is
active in lobbying before public bodies.

Court Admissgion: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admigsion to
practice.

Missouri Bar, since 1987

Illinois Bar, since 1988

United States District Courts
Eastern District of Missouri, since 1987
Western District of Missouri, 1987 - 1990

(voluntarily lapsed due to non-appearance)

Southern District of Illinois, since 1989

United States Court of Appeals, Eighth Circuit, since 1989

Publighed Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on iasues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily
available to you, please supply them.

I have not written or edited any boocks or magazine articles.

In October 2001, along with the Civil Rights Division of the
Department of Justice, I issued a report explaining why a
criminal civil rights prosecution would not be brought by
the United States Attorney’s Office against a DEA agent and
a police officer. These individuals had shot and killed two
men whom {they claimed) they feared were going to assault
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them with their vehicle during a drug arrest. (A copy of
this report is attached.)

As United States Attorney, I have also authored several
opinion-editorial articles and letters to the editor of the
St. Louis Post-Dispatch {copies attached) as follows.

Date Subject

October 2001 Letter to the editor regarding the civil rights

investigation mentioned above.

January 2002 Letter to the editor regarding refusal to notify

press in advance of guilty pleas of two defendants
in a public corruption case.

February 2003 Op-ed article and letter to editor in response to

June

Date

1/91

1/93

8/93

local municipality that passed a resolution
instructing its law enforcement officers not to
cooperate with federal authorities based, at least
in part, on misinformation about the Patriot Act.

2003 Letter to the editor regarding federal firearms
prosecutions.

I have also given several speeches and legal education
programs and numerous remarks and introductions. The chart
below (including the date, audience and subject) reflects my
best efforts to recall and document these events.

Audience Subiect
Attorney members of the Sentencing guidelines
Bar Association of training for attorneys
Metropolitan St. Louis appointed to defend

federal criminal matters
{brochure attached)

Insurance attorneys, Insurance fraud

investigationa and carriers (no attachment)

St. Louis Forum Family violence-issues
and alternatives (no
attachment)



Date

10/93

5-11/94

3/95
5/01
7/01

8/o1
8/01
9/o1

9/01

12/01

1/02

2/02

14

Audience
West County Chamber of

Commerce

Progpective voters

Christian Legal Society

Organized Crime Drug
Enforcement Task Force
conference attendees

Recently naturalized
citizens

Law enforcement executives

‘Law enforcement officers

Law enforcement executives

Graduates of St. Louis
County Police Academy

Friends, family, judges and

lawyers

Government attorneys

at asset forfeiture seminar

Graduates of St. Louis
Metropolitan Police Dept.
Academy

Subiject

U.S. Attorney’s Office/
white collar crime
{attached)

My candidacy for St.
Louis County Prosecuting
Attorney {outline of
typical speech attached)

Nuts and bolts of
criminal defense practice
{attached)

Opening remarks
(attached)

INS naturalization
ceremony guest speaker
(attached)

Opening remarks at
conference (attached)

Opening remarks for motor
vehicle drug interdiction
conference (attached)

Media rules and policy
{attached)

Graduation speech
{attached)

Speech after investiture
as U.S. Attorney
(attached)

Opening remarks
(attached)

Graduation speech
(attached)}



Date

2/02

3/02

4-6/02 1)
2)
3)

4/02

4/02

5/02

5/02

6/02

7/02

9/02

9/02

2/03

4/03

6/03
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Audience

Criminal defense attorneys

Missouri state prosecutors

Enterprise Leasing employees

Generations Club members

Hispanic Leaders’ Group of
St. Louils

Law enforcement and public
attendees at police prayer
breakfast

Attendees at Weed & Seed
Workshop

Attendees at Regional Weed
& Seed Conference

Law enforcement attendees
at anti-terrorism training

Graduates of Drug Education
for Youth (DEFY) camp

Attendees at victims
roundtable discussion

Attendeesg at Lead Free 2003
conference

Corporate security personnel
Attendees at local Weed &
Seed meeting

Office of Immigration
Litigation conference

attendees

St. Louis Rams rookies

Subiject

U.S. Attorney’'s Office
structure and priorities
(attached)

Relationship between
state and federal
prosecutors (attached)

Events of September 11,
terrorism and Department
of Justice response
(attached)

Officers lost on
September 11, 2001
(attached)

Opening remarks
{attached)

Opening remarks
(attached)

Opening remarks/terrorism
(attached)

Graduation speech
(attached)

Opening remarks/crime
victims (attached)

Opening remarks/lead
poisoning (attached)

Opening remarks/terrorism
{attached)

Weed & Seed program
{attached)

Opening remarks/
immigration litigation
(attached)

Welcome remarks/criminal
law (attached)



Date

6/03

9/03

13.

14.

15.

16.

16

Audience Subject
Drug Education for Youth Graduation remarks
(DEFY) graduates (attached)
Law enforcement attendees Opening remarks
at methamphetamine training {attached)
conference

Health: What is the present state of your health? List the
date of your last physical examination.

My health is excellent. My last physical examination was on
August 29, 2003.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

I have not held a judicial office.

ci ions: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

Not applicable.

Publig Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

From May 1, 2001 until now, I have served as the United
States Attorney for the Eastern District of Missouri. I was
nominated by President Bush and confirmed by the United
States Senate. Between 1990 and 1994 and again between 2000
and 2001, I served as an Assistant United States Attorney.

8
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In 1994, I was an unsuccessful candidate for St. Louis
County Prosecuting Attorney.

In 1995, I was appointed by the St. Louis County Council to
an Advisory Committee to the St. Louis County Council on
county government and the county charter. This project
lasted approximately six months.

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the pariod you
were a clerk;

No

2. whether you practiced alone, and if so,
the addresses and dates;

No

3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you
have been connected, and the nature of
your connection with each;

January 2000 to present and

October 1990 to January 1994

United States Attorney’s Office

Eastern District of Missouri

111 S. 10 Street, Room 20.333

St. Louis, Missouri 63102

(Assistant United States Attorney and
United States Attorney)

January 1994 to January 2000
Thompson Coburn, LLP

One Firstar Center

St. Louis, Missouri 63101
(Partner)
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August 1987 to October 1990
Lewis, Rice & Fingersh

500 N. Broadway

St. Louis, Missouri 63102
{Associate)

What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?

After graduating from law school in 1987 {(and
for two summers during law school), I was an
associate at the large St. Louis law firm of
Lewis, Rice & Fingersh. While there, I
handled all aspects of commercial litigation
with an emphasis on white collar criminal
defensge, admiralty and banking/lender
liability. I also was the Assistant
Prosecutor for the City of Town & Country,
Missouri.

In October 1990, I joined the United States
Attorney’'s Office for the Eastern District of
Missouri where I served as an Assistant
United States Attorney. While there, I was a
criminal trial attorney specializing in white
collar and economic crimes, including major
fraud and corruption cases.

In January 1994, I joined the St. Louis law
firm of Thompson Coburn, LLP and was made a
partner in 1996. I specialized in complex
commercial and securities litigation and
represented witnesses, victims and defendants
in fraud or white collar crime, as well as
civil and criminal environmental enforcement
matters.

In January 2000, I returned to the United
States Attorney’'s Cffice for the Eastern
District of Missouri as an Assistant United
States Attorney specializing in fraud and
corruption prosecutions. On May 1, 2001, I
was appointed for 120 days by the Attorney
General as the United States Attorney for
this District while my nomination was
pending. After 120 days, I was appointed

10
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United States Attorney by the District Court.
Subsequently, I was nominated, confirmed and
Pregidentially appointed as the United States
Attorney. As United States Attorney, I
oversee the work of approximately 60
attorneys in both criminal and civil matters
representing the government.

Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

People and agencies of the United States
while in the United States Attorney’s Office.
In addition, typical former clients included
large and small businesses, brokerages and
individuals.

Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

The frequency of my court appearances varied.
While serving as an Assistant United States
Attorney, I appeared in court on a weekly
basis (on average). As United States
Attornmey, my court appearances have been. less
frequent. While in private practice, court
appearances also were less frequent (perhaps
on a monthly basis).

What percentage of these appearances was in:
(a) federal courts;

Approximately 75 percent

(b) state courts of record;
Approximately 15 percent

(¢) other courts.

Approximately 10 percent (securities
and other arbitration matters)

11
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3. What percentage of your litigation was:
(a) civil;

Approximately 35 percent
(b) criminal.
Approximately 65 percent

4. State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I have tried to conclusion eight cases. 1In
one case, I served as second chair; in two
other cases, I served ag c¢o-counsel. In all
other trials, I was the lead or sole trial
attorney.

In addition, I had numerous municipal
ordinance violation trials while serving as
the Assistant Prosecutor for the City of Town
& Country, Missouri.

5. What percentage of these trials was:
(a) jury;

Approximately 60 percent
(b) non~jury.
Approximately 40 percent

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

{(a} the date of representation:

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

12
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(¢) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

NOTE: Unless identified otherwise, all cases were
litigated in the United States District Court,
Eastern District of Missouri:

Second Injury Fund Scandal - During 1992 through early 1994,
as an Assistant United States Attorney representing the
government, I investigated and prosecuted several lawyers,
physicians and an administrative law judge who were
defrauding the Missouri Second Injury Fund and Missouri
workerg’ compensation insurance carriers. - The government
also was represented in these matters by Assistant United
States Attorney James G. Martin, 111 S. 10" Street, St.
Louis, Missouri, (314) 539-2200. The matters included the
following:

(a) United States v. William E. Roussin, Docket No.
4:92CR296 GFG (Honorable George F. Gunn). The
defendant was represented by Leonard Frankel, Attorney
at Law, 231 S. Bemiston, St. Louis, Missouri 63105, )
(314) 725-8000. The case resulted in a guilty plea and
prison sentence for Mr. Roussin.

(b) United States v. Morris Kesgsler, V. John Kessler
Dr. Alex Shreim and Nadim Nasrallah, Docket No. S1-
4:92CR310 SNL (Honorable Stephen N. Limbaugh). This
case also resulted in the entry of guilty pleas by all
defendants. The Kessler defendants were represented by
Ronald Jenkins, Attorney at Law, 10 S. Brentwood Blvd.,
St. Louis, Misgouri 63105, (314)721-2525; defendant
Shreim was represented by Arthur Margulis, 11 S.
Meramec, St. Louis, Missouri 63105, (314) 721-6677; and
defendant Nadim Nasrallah was represented by Barry A.
Short, Attorney at Law, 500 N. Broadway, St. Louis,
Missouri 63102, (314) 444-7601.

(¢) United States v. Erio Comici, Docket No. 4:93CR36
CEJ (Honorable Carcl E. Jackson). This case also
resulted in a guilty plea by an administrative
law/workers’ compensation judge. The defendant was
represented by Burton Shostak, Attorney at Law, 8015
Forsyth Blvd., 8t. Louis, Missouri 63105, (314) 725-
3200.

13
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{(d) United States v. William Londoff, Docket No.
4:93CR211 ELF (Honorable Edward L. Filippine). This
case also resulted in a guilty plea. The defendant was
represented by David Capes, Attorney at Law, 7701
Forsyth Blvd., St. Louis, Missouri 63105, (314) 721-
7701, and Richard Greenberg, Attorney at Law, 10 §S.
Broadway, St. Louis, Missouri 63102, (314) 241-9090.

United States v. Wells, Hinkson & Reichwein, Docket No.
91-103CR(5) (Honorable Stephen N. Limbaugh). This was a
complex, document intensive, FEMA flood insurance fraud
prosecution wherein all defendants were convicted on all
counts after a two-week trial in 1992. I served as lead
counsel for the United States as an Assistant United States
Attorney. The case was taken on appeal, and an unpublished
opinion was issued on September 16, 1992 by the 8% Circuit
affirming the convictions in docket number No. 91-3539 EMSL.
The defendants were represented by Dan O’Brien, Attorney at
Law, 1250 Big Bend, St. Louis, Missouri 63117, (314) 645~
1105; James Sullivan, Attorney at Law, 1370 McCausland, St.
Louis, Missouri 63117, (314) 781-9700; and Roldolfo Rivera,
Attorney at Law, 16 N. Central, St. Louis, Missouri 63105,
(314) 721-2130.

United States v. Jameg Millsg, Docket No. 4:31CR96 GFG
{Honorable George F. Gunn). I was the sole Assistant United
States Attorney in this two-week trial in 1993. The case
centered on an advance-fee lean scheme involving over $500
million of loan proposals. The defendant was convicted on
all counts and received an eighty-month sentence. The
matter was upheld on appeal in United States v. Mills, 987
F.2d 1311 (8™ Cir. 1993). The defendant was represented by
James Delworth, 111 S. 10 Street, St. Louis, Missouri
63102, (314) 539-2200.

In the matter of the Arbitration Between Robert W. Sides and
Gruntal & Co., NYSE Docket No. 1997-006827. During 1999
while in private practice, I represented, as lead counsel,
claimant Robert W. Sides in this New York Stock Exchange
securities arbitration of a claim of a former broker against
his former firm for breach of employment contract. A
publicly available award was issued by the arbitration panel
in favor of my client for an amount in excess of $4 million.
All other matters are subject to a confidentiality
agreement. The respondent was represented by Donald N.
Cohen, in-house counsel for Gruntal & Co., LLC, 1 Liberty
Plaza, 14*® Floor, New York, New York 10006-1487.

14
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John Borsa v. Special School District of St. Louis County,
(Honorable James Hartenbach, Division 14 of the Circuit
Court of St. Louis County). As sole counsel, I represented
Dr. John Borsa, former superintendent of schools, in his
claim against the Special School District of St. Louis
County for breach of his employment contract. I
successfully obtained a summary judgment for approximately
$350,000, which was affirmed on appeal by the Missouri Court
of Appeals. That case is reported as Special School
District of St. Louis County v. Borsa, 926 S.W.2d 547 (Mo.
App. E.D., July 30, 1996). The defendant was represented by
Laurence Mass, Attorney at Law, 230 S. Bemiston, St. Louis,
Missouri 63105, (314) 862-3333.

In the matter of the Arbitration Between Baldwin and D.H.
Blair & Crajg Weber, NASD Arbitration Docket No. 96-04527.
I was lead counsel in this 1998 NASD securities arbitration
wherein I represented the respondent brokerage house and
broker against a claim of improper trading and failure to
follow trading instructions by a customer. After a
securities arbitration trial, the arbitrators issued a
defendants’ verdict on all claims. The claimant was
represented by Mark T. Keaney, Attorney at Law, 500 N.
Broadway, St. Louis, Missouri 63102, (314) 444-7600.

United States v. Dennis Hoffman, Docket No. 4:92CR259 JCH
({Honorable Jean C. Hamilton). This was an investigation and
prosecution that I handled during 1992 and 1993 as an

~Agssistant United States Attorney. The investigation and

prosecution involved numercus individuals who staged
automobile accidents and then made false insurance claims.
The case resulted in guilty pleas and numerous prison
sentences. Dennis Hoffman appealed his sentence. His
sentence was affirmed in United States v. Hoffman, 9 F.3d 49
(8" Cir. 1993). Hoffman was represented by Carter C. Law, -
Asgsistant Federal Public Defender, 1010 Market Street, Suite
200, St. Louis, Missouri 63101, (314) 241-1255.

United States v. Matthew Trainer & Jason Trainer, Docket No.
4:01CR182 CEJ (Honorable Carol E. Jackson). This is an
investigation and prosecution that I handled during 2000 and
2001 as an Assistant United States Attorney representing the
government. The defendants entered guilty pleas to mail
fraud charges related to their participation in an
investment fraud scheme causing a loss of more than $2
million to approximately 40 victims. Both were sentenced to
prison terms. Defendant Matthew Trainer was represented by
Peter Cohen, Attorney at Law, 2734 Lafayette, St. Louis,

15
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
Gruender, Raymond W 973012003

IX. CERTIFICATION.

1 certify that all infc ion given above (including information pertaining to my spouse and minor or dependent children, if
any) is accurate, true, 2nd complete to the best of my knowledge and belief, and that any information pot reported was withheld
because it met applicable statutory provisions permitting non-disclosure.

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported are in complance with the provisions of § U.S.C. § 501 et. seq,; 5 U.8.C. § 7353, and Judicial Conference regulations.

. Jr.

Signa (el L pwe__T/30/03

NOTE: ANY| INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECK TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

G ittee on Financial Disch
Administrative Office of the United States Courts
Suite 2-301 -

One Columbus Circle, N.E.
Washington, D.C. 20544
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

1.

From approximately 1997 through 1999, I served as a
member of the local District Court’s Criminal Justice
Act Lead Counsel Panel. As such, I made myself
available, along with a number of other experienced
criminal attorneys, to represent the indigent as
appointed counsel in federal criminal matters. I was
appointed two matters. Prior to that, I worked on
various criminal and civil appointed matters (such as
§1983 actions) as requested by the District Court and
other attorneys in the law firms for which I worked.

From 1990 to 1994, I served as the President of the
Board of Directors, Vice President and Secretary of
ALIVE (Alternatives to Living in Violent Environments),
a not-for-profit organization dedicated to eliminating
domestic viclence. I devoted approximately 10 to 15
hours per month to this activity.

Between 1997 and the present, I have served as a
volunteer on the Allocations Committee of the Variety
Club of St. Louis. The Variety Club raises and

‘distributes funds to disadvantaged and disabled

children in the St. Louis area. I devote approximately
5 hours per month to this project.

Between 1999 and 2002, I served on the Board of
Directors of the Shakespeare Festival of St. Louis, a
not-for-profit organization dedicated to bringing
professional-quality Shakespeare theater, free of
charge, to St. Louis. I devoted approximately 5 hours
per month to this project.

22
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5. In 1995, I was appointed a member of an Advisory
Committee-to the St. Louis County Council on county
government and county charter. This was a short-term
project.

6. Between 1995 and 13899, I served as a member of Senator
Ashcroft’s Missouri Coalition on Crime and Violence.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?

A. I was a member of the Veiled Prophet, a local civic,
fraternal organization that sponsors the V.P. Parade
and Fair St. Louis. To the best of my knowledge, there
only are male members. I had minimal involvement in
the organization, was not an officer or director and
was not in a position to change its policies. It
maintains an office and parade storage facilities.
Meetings are conducted two times each year at a rented
public facility. 1998 to 2003.

B. I also was a member of the Shamrock Club of St. Louis
County, a fraternal organization, the sole purpose of
which is to sponsor a dinner on St. Patrick’s Day. I
believe that all members are male. I was not an
officer or director and was not in a position to change
its policies. The single yearly meeting is held at a
rented public facility. 1996 to 2003.

Is there a selection commission in your jurisdiction to
recormend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated).

To my knowledge, there was no selection commission. Shortly

after hearing of the opening, I expressed my interest to
Senator Bond’'s office. Subsequently, I was interviewed by

23
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members of the Office of White House Counsel and a
representative from the Department of Justice. Thereafter,
I completed various forms and questionnaires. Then, I was
interviewed by a member of the Department of Justice, Office
of Legal Policy. Around the same time, I underwent an FBI
background check. Finally, I was nominated on September 29,
2003. .

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue, or qguestion? If so, please explain fully.

No

Please discuss your views on the following criticism
invelving "judicial activism.”

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:

a. A tendency by the judiciary toward
problem-solution rather than grievance-
resclution;

b. A tendency by the judiciary to employ
the individual plaintiff as a vehicle
for the imposition of far-reaching
orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose
broad, affirmative duties upon
governments and society;

d. A tendency by the judiciar§ toward )
loosening jurisdictional requirements

such as standing and ripeness; and

24
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e, A tendency by the judiciary to impose
itself upon other institutiomns in the
manner of an administrator with
continuing oversight responsibilities.

The United States Constitution governs and limits the role
of federal judges. " Thereafter, the role of the federal
judiciary is defined by Congress in the laws that it passes.
Finally, precedent established by the United States Supreme
Court and Circuit Courts of Appeals also govern and define
the limits of the federal judiciary. Under the doctrine of
“case or controversy,” a judge generally should limit a
ruling to resolving the matter at issue. Standing and
ripeness are also are well-recognized requirements in
deciding a case and should, likewise, be enforced.

25
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Senator KYL. Judge Martinez, we are delighted to have you here.
It was a wonderful introduction that you received, and now is your
opportunity to make any opening statement you would like and in-
troduce members of your family or friends who are here today.

STATEMENT OF RICARDO S. MARTINEZ, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE WESTERN DISTRICT OF WASH-
INGTON

Judge MARTINEZ. Mr. Chairman, thank you so very much. I have
no opening statement. However, I would love to introduce my fam-
ily.

Senator Murray already told you about my wife and children, but
let me have you meet them. First of all, my wife, Margaret; my old-
est daughter, Lela, who is a student at Howard University right
here in D.C.; my daughter, Jessica, graduating from high school
this year and getting ready to play Division I soccer next year for
Washington State University.

Senator KYL. Getting a plug in there for you, I can see.

[Laughter.]

Judge MARTINEZ. And my youngest daughter, Gabriela.

Also present today, my brother and sister-in-law, Walter and
Cynthia Morris; their son, Walter Morris III; my other sister-in-law
who flew in this morning from San Francisco, Alice Morris; and a
friend and classmate of my daughter here at Howard University,
Mr. Omar Raheem.

And, finally, in the back, the woman who makes my presence
here possible because she is a friend, a colleague, and one of my
mentors from out of my court. When she took the job as Director
of the Federal Judicial Center, that is when this vacancy opened
up. Judge Barbara Jacobs Rothstein.

Senator KYL. Great. Well, thank you all very much for being here
in support of Judge Martinez.

[Applause.]

[The biographical information follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

Ricardo Salazar Martinez; I have alsoc been known by the
nickname “Ric” and was called “Richard” from age 6 to 18.

Address: List current place of residence and office
address(es) . .

Residence: Washington

Office: Rm. 304 William Kenzo Nakamura
United States Courthouse
1010 Fifth Avenue
Seattle, Washington 98104

Date and place of birth.
June 23, 19851 at Mercedesg, Texas

Marital Status (include maiden name of wife, or husband's
name). List spouse's occupation, employer’s name and
business address(es).

Married to Margaret (Morris) Martinez, board member for:

Washington State Indeterminate Sentence Review Board
4317 6" Ave S.E.

P.O. Box 40907

Olympia, WA 98504

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

University of Washington School of Law
1997 - 1980
Juris Doctor - June 1980

University of Washington
1969 - 1975
B.S8. Psychology - June 1975

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
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connected as an officer, director, partner, proprietor, or
employee since graduation from college.

1998 ~ Present U.S. District Court; Western District of
Washington
) United States Magistrate Judge
1990 - 1998 King County Superior Court;
Superior Court Judge
1980 - 1990 King County Prosecuting Attorney's Office;
Assistant Prosecutor
1977 Northwest Rural Opportunities;
Job Developer for a non-profit corporation

1975

Military Service: Have you had any military sexvice? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

No military service.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

The Ordexr of the Coif

Judge of The Year - King County Women's Lawyers

Judge of The Year - Asian Bar Association Of Washington
Silver Gavel Award - WA State Hispanic Bar Association
Outstanding Achievement By A Public Official

Washington Council On Crime & Delinquency

» Governor'’'s Certificate of Appreciation

YyY.v vy vy

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

- U.S. Court of Appeals, 9th Circuit Capital Case Committee
- Federal Magistrate Judges Association ’
- Civil Justice Reform Act Advisory Group

- Federal Bar Association

- Washington State Bar Association

- Buperior Court Judge’'s Association

- King County Bar Association

- Washington State Hispanic Bar Association

- National Association of Drug Court Professionals

- The Washington State Minority and Justice Commission
- Washington State Sentencing Guidelines Commission

2
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- American Prosecutor’s Research Institute

- National College of District Attorneys

- National Interagency Counterdrug Institute

- Washington Association of Prosecuting Attorneys

Other Membershipg: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other oxganizations to which you belong.

I don’t belong to any lobbying organization. I am currently
a member of the following organizations:

- Seattle University Regents

- Lake Washington Youth Soccer Association

- Alpha Omicron Boule (Seattle chapter of Sigma Pi Phi)
- First AME Church :

Court Admisgion: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
adminigtrative bodies which require special admission to
practice.

Washington State Supreme Court- Admitted September 1980,
U.S. District Court for Western District of Washington-
Admitted February 1984

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily :
available to you, please supply them.

I have one published article dealing with my experiences as
a judge presiding over King County Drug Court. This was
published in the November 1997 issue of the Washington State
Bar News. A copy is attached.

While I have given numerous speeches throughout my legal
career, none of them have dealt specifically with
constitutional law issues. Several of my speeches have
dealt with legal policy. I did not keep copies of them and,
to my knowledge, none of them have been reported in the
press. The following is a list of those speeches:
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Date Group Pregented Topic

06/1984 State Prosecutor’s Ass. White Collar Fraud
07/1989 Superior Court Judges Ass. Gang Prosecution
09/1991 County Bar Ass. Court Interpreters
04/1993 Superior Court Judges Ass. Ethnic Diversity
03/1995 Salvation Army Drug Courts
05/1995 County Bar Ass. Law Day

09/1995 Superior Court Judges Ass. Drug Courts
04/1996 County Bar Ass. Drug Courts
08/1996 WA State Council on Crime Drug Courts

13. Health: What is the present state of your health? List the
date of your last physical examination.

Excellent health. Last physical examination was in
September 2003.

14. Judicial Office: State {chronologically) any judicial.
offices you have held,. whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

I was appointed to the King County Superior Court bench in
Washington State in April of 1990. I stood for re-election
in November 1990, again in 1992 and 1996. I was never
opposed. I served as a general trial judge in the Civil,
Criminal and Juvenile departments of superior court. During
my more than eight years in superior court I had extensive
experience in all aspects of case disposition including
serving as the trial judge in a death penalty case.

On June 8, 1998, I was appointed as a United States
Magistrate Judge for the Western District of Washington.
U.S. Magistrate Judges are generalist judges with a broad
range of responsibilities. In this district we perform many
varied functions as requested by our district judges. Among
these are:

- Presiding at civil jury trials by consent of the

parties and imposing judgments;
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- Presiding at criminal misdemeanor jury trials by consent
and imposing sentences;
- Pretrial case management in complex civil cases;
- Conducting preliminary proceedings in felony criminal
cases;
- Conducting settlement conferences;
- Hearing and determining pretrial motions;
- Hearing and recommending disposition of summary judgment
and other case digpositive motions;
‘- Reviewing prisoner suits collaterally attacking
sentences or challenging conditions of confinement; and
- Issuing arrest and search warrants.

Citations: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

A). Most Significant Opinions.

As a magistrate judge I prepare reports and recommendations

for the district judges. Therefore I am enclosing several of
those R & R’s that have been adopted in significant cases
although any reported opinion would be in the name of the
assigned district judge.

1. In re Boeing Securities Litigation
' Case No. €97-1715 (z2illy)

2. Puget Soundkeeper Alliance v. City of Bremerton
Case No. C92-5540 (Coughenour)

3. Lin Guo Xi v. INS
Case No. C00-739 (Zilly)

This case was ultimately reversed by the Ninth Circuit

at 298 F.3d 832 (2002), although there is now a split in the
circuits. See Napoles v. INS, (2003 WL 21959003, *4 (D.Conn.))

4. Alexis Shumway v. Alice Payne
Case No. C96-1941 (Dwyer)
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5. United States v. John Wayne Zidar
Case No. CR01-108 (Rothstein)

6. Tina Gomes James v. Kenneth Apfel
Case No. C00-614 (Rothstein)

7. Patrick R. Donnelly v. United States of America
Case No. (€99-2048, CR98-354R {Rothstein)

8. Joseph Meling v. United States of America
Case No. C02-1288, CR92-395 (Rothstein)

9. El Trevino Woods v. Richard Morgan
Case No. C01-1394 (Coughenour)

10. Andre B. Young v. Dennis Braddock, et al.
Case No. (C96-936 (Lasnik)

The following four citations, while they are not cases that
I wrote, are significant cases where my rulings as a superior
court judge were eventually appealed to, and upheld by, the
Washington State Supreme Court.

State Superior Court Cases

1. State of Washington v Cal Brown
132 Wash. 24 529, 940 P.2d 546 {(1997)

2. In the Matter of the Detention of Kenneth Dydasco
135 Wash. 2d 943, 959 P.2d 1111 (1998)

3. James Stanton v. Bayliner Marine Corporation
123 Wash. 2d 64, 866 P.2d 15 (1994)

4. State of Washington v. Erik Riles
135 Wash. 2d 326, 957 P.2d 655 (1998)

B) . Appellate Opinions (Reversed).

State of Washington v. Michael Nordstrom
89 Wash. App. 737, 950 P.2nd 946 (1998)

Defendant was charged with misdemeanor fourth-degree
agsault and convicted in King County District Court at a bench
trial. Defendant appealed to the superior court alleging that
his waiver of counsel at trial was not knowing and intelligent.
Acting as the appellate-judge I affirmed his conviction. The

6



36

state court of appeals disagreed, finding that, although
defendant had been warned multiple times to obtain counsel before
returning to court, that the record here failed to show that he
knew and understood the risks of foregoing counsel and that he
did not impliedly waive his right to counsel.

Douglas G. Baer v. City of Auburn
Unpublished (1997 WL 22419 (Wash. App. Div. 1))

Defendant was convicted by a jury in Auburn municipal
court with resisting arrest and obstructing a police officer.
Defendant then tried to obtain counsel to represent him on appeal
at the expense of the city. Several counsel were appointed who
later withdrew when conflicts arose between them and defendant.
He appeared before me in Superior Court and I advised him that he
either needed to obtain counsel or perfect the appeal himself.

He failed to do either and I dismissed the appeal. The appellate
court reversed, finding that defendant had been deprived of his
right to counsel, and reinstated the appeal.

State of Washington v. Kim Faun Seto
Unpublished (1998 WL 251806 (Wash. App. Div. 1))

In prosecution for a drug offense, defendant argued for
dismisgsal based on double jeopardy. I concurred and dismissed
based on an existing appellate case from another division. The
plaintiff then conceded error when the state supreme court ruled
that civil forfeiture of property used to facilitate a
defendant’s alleged drug offense did not barr subsequent
prosecution.

City of Seattle v. Edmund Ramirez
Unpublished (1997 WL 177446 (Wash. App. Div. 1))

Defendant was convicted in municipal court of driving
with a suspended license. He appealed and appeared before me in
superior court arguing that he had never had a license at all,
and therefore he could not be found guilty of this specific
crime. I agreed with his logic and dismissed the case. The court
of appeals reversed the decision based on the sufficiency of the
evidence in the record. The court ruled that it did not have to
answer the specific question as to whether an actual license is
required by a defendant before it can be suspended.

State of Washington v. Charles Olson
Unpublished (1997 WL 457467 Wash. App. Div. 1))
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Defendant was charged with DUI and the trial court
dismissed when the State could not provide the arresting officer
or the lay witnesses at a pretrial suppression hearing. The
state appealed and the parties appeared before me in superior
court. I affirmed the trial court finding no abuse of
discretion. The appellate court reversed saying the appropriate
remedy was suppression of the defendant’s statements and not
dismissal of the case.

City Of Seattle v. Russell Allen
80 Wash. App. 824, 911 P, 2™ 1354

Defendant was convicted of harassment and assault in
municipal court. He appealed the harassment conviction to
superior court where I affirmed. The court of appeals reversed,
finding that his threats to shoot one victim because he did not
do what defendant had told him to do and to shoot a second victim
if he failed to do what defendant told him, were threats to cause
immediate bodily injury and not threats to cause bodily injury in
the future, thereby not sustaining convictions for harassment.

City of Seattle v. Ian Washburn
Unpublished (1997 WL 738896 (Wash. App. Div. 1))

Defendant was found guilty of DUI. He appealed and
argued that his trial counsel had been ineffective for failing to
object to an untimely arraignment that led to his trial being set
outside of his speedy trial period. I reversed the trial court,
finding that his counsel’s failure to object to the untimely
arraignment was ineffective assistance. The court of appeals
reversed, finding that no prejudice was established by counsel’s
obvious deficient performance.

State of Washington v. Evans, et al.
80 Wash. App. 806, 911 P. 2d 1344 {1996)

Three defendantsg each assisted in the delivery of a
small amount of cocaine. These three separate cases were
conscolidated on appeal. I, and the other two superior court
judges on these cases, had found each defendant to have played a
minor role in the transactions and sentenced below the standard
range. The court of appeals reversed, finding in wmy case that
the defendant’s motive in facilitating the drug deal (to get a
small piece of cocaine for himself) did not diminish his degree
of involvement or make him less culpable for the crime.

State of Washington v. Adrin Christensen
Unpublished (1997 WL 428338 (Wash. App. Div. 1))
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Defendant was convicted and sentenced for vehicular
assault. Ninety days after sentencing I ordered her to pay
restitution in an exact amount to the seriously injured victim. A
yvear later, the state supreme court ruled that restitution orders
must be entered within sixty days after the sentencing hearing.
Defendant moved to reconsider her sentence and asked to delete
the order of restitution. I denied the motion and she appealed.
The court of appeals reversed and vacated the restitution order.

State of Washington v. Wayne Ferguson
Unpublished (1999 WL 71996 (Wash. App. Div. 1))

Defendant was convicted by a jury of second degree
assault with intent to commit the felony of indecent liberties,
and indecent liberties by forcible compulsion. The jury found
that he was sexually motivated when he committed the assault.
Defendant appealed, arguing that based on the specific facts in
this case, his convictions for both offenses constituted double’
jeopardy. The court of appeals agreed and vacated the second
degree assault conviction.

State of Washington v. Barry Henthorn
85 Wash. App. 235, 932 P. 2d 662 (1997)

Defendant was convicted in district court of DUI and
sentenced as a second offender and he appealed. In superior
court I reversed the sentence, finding that the State needed to
properly allege or plead defendant’s prior DUI in order to
sentence him as a second offender. The court of appeals
reversed, finding that neither due process nor the applicable
statutes here required the State to plead defendant’s prior
convictions or to provide notice in order to increase his
mandatory minimum sentence.

State of Washington v. Jason Smith
87 Wash. App. 345, 941 P.2d 725 (1997)

Motorist was found guilty of speeding and he appealed.
I affirmed his conviction. Defendant appealed again and the
court of appeals reversed holding that pilot who measured
defendant’s speed from the air lacked personal knowledge
regarding the distance between aerial surveillance traffic marks
on the highway.

Martin v. Triol
63 Wash. App. 862, 822 P.2d 342 (1992)
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Plaintiffs brought automobile personal injury suit
against defendants. I dismissed the complaint based on
insufficiency of service of process and plaintiffs appealed. The
court of appeals reversed and the defendant’s appealed. The
state supreme court reversed the COA in part and affirmed in
part.

City of Bellevue v. Thomas Hard )
84 Wash. App. 453, 928 P.2d 452 (1997)

Defendant was given a deferred sentence in district
court for .a DUI conviction and ordered to serve five days in
jail. After the defendant served his time he violated other
conditions of his sentence. The trial judge revoked the deferred
sentence and imposed another conditional sentence of 365 days
with 335 suspended. Defendant violated again and when brought
before the court he argued that the sentencing court only had
authority to impose the five days originally imposed. The trial
judge disagreed and took defendant into custody. Defendant
appealed and appeared before me in superior court. I reversed
the trial court and the prosecuting municipality appealed. The
court of appeals reversed, finding that the trial court was not
prohibited from imposing more jail time, despite the existence of
a statute stating that a court revoking a deferred or suspended
sentence may not impose a sentence greater than the “original
sentence.”

State of Washington v. Mark Zumwalt
79 Wash. App. 124, 901 P.2d 319 (1995)

Defendant pled guilty to a charge of first-degree
robbery while armed with a deadly weapon. He later moved to
withdraw the plea in front of me and I denied the motion. He
appealed and the court of appeals reversed the deadly weapon
enhancement finding that no evidence existed in the plea
agreement to find that the knife used at the time of the robbery
met the statutory requirement for a deadly weapon.

State of Washington v. Steve A. Thein
138 Wash. 24 133, 977 P.2d 582 (1999)

Defendant was convicted in superior court for
possession of marijuana with intent to deliver and defrauding a
public utility by stealing electrical power. Defendant appealed
and the court of appeals affirmed. Defendant appealed again and
the state supreme court reversed and remanded with an order to
suppress the search warrant that had been issued by a magistrate,
for lack of probable cause.

10



40

State of Washington v. Becker, Gant
132 Wash. 2d 54, 935 P.2d 1321 (1997)

Defendants were convicted by a jury in superior court
for delivery of cocaine and their sentences were enhanced for
proximity of drug trafficking to a school. Defendants appealed
and the court of appeals affirmed their conviction and the
special sentencing enhancement. Defendants appealed again and
the state supreme court reversed holding that the “school” in
this case was not a school within the meaning of the statute,
that its location could not be readily ascertained by a defendant
and that the special verdict form contained error.

Scott Sherman v, State of Washington
128 Wash. 2d 164, 905 P.2d 355 (1996)

Plaintiff sued the University of Washington school of
medicine claiming illegal termination from a residency program.
I granted summary judgement to. plaintiff. The supreme court
reversed and remanded for trial.

C). These are appellate court decisions on significant
constitutional gquestion that I addressed as a trial
judge while in the superior court.

State of Washington v. Charles Noah
103 Wash. App. 29, 9 P.2d 858 (2000)

City of Seattle v. Susan Fontanilla
128 Wash. 2d 492, 909 P.2d 1294 (1996)

City of Seattle v. Edward Abercrombié
85 Wash. App. 393, 945 P.2d 1132 (1997)

City of Seattle v. Jon M. Lorang
92 Wash. App. 186, 963 P.2d 198 (1998)

City of Seattle v. Lloyd Stalsbroten
138 Wash. 2d 227, 978 P.2d 1059 (1999)

Additionally, as a Magistrate Judge I prepare reports and
recommendations to the district judges on habeas and prisoner
civil rights cases. I am referred approximately 30-40 of these
cages per year and every one of them involves state and federal
constitutional issues.

16. Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
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terms of service and whether such positions were elected or
appointed. State {(chronologically) any unsuccessful
candidacies for elective public office.

I have not run for or held any other public office.

17. Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you-served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

I have never served as a law clerk.

2. whether you practiced alone, and if so,
the addresses and dates;

I have never practiced alone.

3. the dates, names and addresses of law
firms or offices, companies or
-governmental agencies with which you
have been connected, and the nature of
your connection with each;

King -County Prosecuting Attorney’s Office; 516 Third
Ave. Seattle, Washington. I served as an intern in that office
from 6/79 to 9/79 and as a deputy prosecutor from 6/1980 to
4/1990.

b. 1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
yvears?

After graduation from law school in June of 1980,I was hired
as an assistant deputy prosecutor by the King County Prosecuting
Attorney’'s office. My initial assignment was to a court of
limited jurisdiction in a small suburb of Seattle. I was the
sole prosecutor assigned to this district court and my job duties
involved resolution of all criminal misdemeanor cases filed in
that court. This meant daily appearance in court for
arraignments, pleas, sentencings, etc., and a substantial number
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of jury trials. The majority of jury trials involved alcohol
related driving offenses. Many cases were resolved by pleas and I
was responsible for making sentence recommendations to the court.

Approximately eight months later I was assigned to the King
County Superior Court Juvenile division. I was one of several
deputies, along with a supervising senior deputy, who was
responsible for reviewing police reports and deciding whether
charges should be filed against juvenile defendants as well as
trying those cases. My job duties included daily appearance in
court for many varied types of hearings as well as bench trials
in both misdemeanor and felony cases. During the year that I
spent at juvenile court I tried an average of 8 to 10 felony
trials per week.

In mid to late 1982 I was assigned to the criminal felony
division in Seattle. From then to mid 1986 I rotated through
most of the different units in the prosecutor’s office. For
example, I did a stint in the filing/charging unit. This
entailed working closely with more than 23 different law
enforcement agencies in making case specific charging decisions.
I was on a felony trial team where my duties were to continuously
try felony cases. It was not unusual to be in trial at least
four days out of every five during that time. At first, a new
deputy is generally given more of the lower level felonies and
then swiftly progresses. to more serious offenses such as
kidnaping, robbery and homicide.

In 1983 I was assigned to the Felony Fraud division where
more significant white collar fraud cases were our specialty. 1I
worked very closely with law enforcement and helped shape the
direction of the investigation in any specific case. After
filing charges I handled the case all the way through to final
disposition including sentencing and appeal if necessary. While
in that unit I was selected to be cross-designated as a special
Assistant United States Attorney in order to be able to practice
in federal court. I concentrated on prosecuting large scale drug
offenders who were involved in multi-state, or even
international, drug dealing. My trial rate dropped off
substantially since most of these defendants would enter guilty
pleas because of the thorough investigations and strong evidence.
However, I was fully exposed to federal court and worked with
many federal law enforcement agencies as well as specialized
state and federal task forces.

In 19285 I was assigned to the adult sexual assault unit.

This was a specialized unit that dealt with filing and trying
child sexual abuse, domestic violence and adult sexual assault
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cases. These cases are generally seen as the most difficult for
any prosecutor due to the emotional impact on victims and
families but also due to the minimal evidence available in many
instances. These cases go to trial more often and are much more
difficult for a prosecutor to get a conviction. These cases
involved extensive contact with victims and very close working
relationships with law enforcement specialists in sexual assault
investigation.

In 1986 I was promoted to Senior Deputy Prosecuting Attorney
and put in charge of a newly created unit that specialized in
drug prosecution. At that time, drug charges in our county made
up more than half of all of the criminal cases filed. My unit
gquickly grew to become the largest in the office in terms of the
number of deputies assigned and cases resolved. At this time I
was trying very few cases because of the heavy demands of my
supervisory activities. I was in charge of all plea negotiations
and final case disposition as well as making sentencing
recommendations. I remained in this position until early 1990
when I was appointed as a King County Superior Court judge.

2. Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

As a prosecutor I have represented the State of Washington
and the United States of America. As indicated previously I have
specialized in the areas of child and adult sex crimes, domestic
violence, major drug prosecution, and white collar fraud cases.

c. 1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

During my ten years as a prosecuting attorney, my main. job
responsibility was to appear in court and try cases. From June
of 1980 to approximately March of 1981 while in the county
district courts I appeared in court every day. In the juvenile
divigsion of guperior court, from March of 1981 to June of 1982, I
appeared in court on a daily basis. From 1982 to mid 1986, due
to the heavy caseload in King county, I appeared in court almost
on a daily basis as I tried an average of five to six felony
cases per month. From 1986 to 1990 I was in charge of a large
trial team and I appeared in court only five to six times per
month.
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2. What percentage of these appearances was in:
(a) federal courts;
(b) state courts of record;
{c) other courts.

I estimate that 97% of wmy appearances were in state courts
of record while the remaining 3% were in federal court.

3. What percentage of your litigation was:
(a) civil;
(b} criminal.

100% of the cases I handled were criminal cases.

4. State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I estimate that in my entire career I have easily taken more
than 150 cases to trial. I have been sole counsel on more than
95% of these cases.

5. What percentage of these trials was:

(a) jury;
Approximately 75% of these trials have been to a jury.

(b} non-jury.
The remaining 25% of these trials were non-jury.

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

{a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

{c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

1. State of Washington v. Rick Melvin Peerson
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64 Wash. App. 123 (1991)
Hon. Anne Ellington, King County Superior Court
Aggravated Murder (2 Counts)/ Death Penalty Case

I was lead counsel on this 1989 trial involving a defendant
charged with murdering two marijuana growers/dealers and the
attempted murder of two others by a disgruntled former employee.
My co-counsel was Dean Lum, now a judge on the superior court. I
was responsible for all phases of trial strategy while co-counsel
handled the bulk of the suppression motions filed by the defense.
We split up questioning the witnesses and I did the opening
statement as well as closing argument. The defendant was found
guilty in the guilt phase of the trial and was sentenced to life
imprisonment after the jury could not unanimously agree on
imposing the death penalty (11 to 1). Ironically enough, this
defendant later died in prison after serving approximately seven
years of his sentence.

Opposing counsel were John Muenster, 999 Third Avenue,
Seattle, WA. 98104 (206-467-7500) and Mark Mestel, 3221 Oakes
Ave, BEverett, WA. 98201 (425-339-2383).

Honorable Dean Lum, King County Superior Court, 516 Third
Avenue, Seattle, WA 98104. 206-296-9295.

2. United States v. Dahl, Kovacs, Sea-Pac Inc.
CRB4-0212M (1984)
Hon. Walter T. McGovern, U.S. District Court, WDWA

In 1984 I was a cross-designated special assistant working
in the U.S. attorney’s office and this was the first case that I
tried in federal court. It involved two individual co-defendants
and a corporation that were accused of buying Alaskan halibut
caught out of season. Andrew Hamilton was the AUSA in charge of
the prosecution and I was second chair. I was responsible for
questioning half of the witnesses and I handied closing argument
before the jury. We obtained convictions on Kovacs and the Sea-
Pac corporation while Dahl was found not gquilty.

Counsel for the defendants were as follows: Dahl - Murray
Guterson, 600 University Street Ste. 2700, Seattle, WA 98101,
206-467-1816. Kovacs - William Fligeltaub, 2001 Western Avenue
Ste. 200, Seattle, WA 98121, 206-343-9490. Sea-Pac - Bruce
Rinker, (retired - no contact information available).

Andrew Hamilton, 601 Union Street, Suite 5100, Seattle, WA
98104, 206-553-4402.
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3. State of Washington v. Downey
53 Wash. App. 543, (1989)
Hon. Mary Brucker, King County Superior Court
Winsor, Pekelis, Webster, Court of Appeals
Violation of The Uniformed Controlled Substances Act

This case involved the warrantless search of a residence
that led to the discovery of an active methamphetamine lab. Meth
production had become a real problem in our state and this
appellate decision upheld the search as lawful under the
emergency exception doctrine, thereby giving law enforcement
another tool in enforcing drug laws. I was sole counsel on this
case, responsible for all aspects of the trial as well as writing
the appeal brief and arguing the case before the appellate court.

Appellate counsel was Allan B. Ament, 618 Fullerton Ave,
Seattle, WA 98122, 206-910-3860.

4. State of Washington, ex. Rel. Norm Maleng, Respondent
v.
Aukeen District Court, et al., Appellants
31 Wash. App. 738, (1982)
Hon. Francis Holman, Superior Court Judge
Corbett, Anderson, Swanson, Court of Appeals

This case was one of the earliest appeals that I handled as
a young prosecutor. It involved 34 separate defendants who had
been charged with buying liquor at an Indian reservation and then
trangporting it off the reservation in violation of state law.
The defendants argued that the Supremacy Clause of the United
States Constitution should prohibit the State of Washington from
enforcing the state statute because federal law allowed the
tribal liquor store the right to sell liquor. The court of
appeals did not agree with their arguments and upheld the State’s
right to prosecute. I was the sole prosecutor responsible for
all aspects of the trial. I handled the appeal at the superior
court level and I assisted co-counsel Doug Whalley before the
appellate court.

Appellate counsel for the defendants was Jeremy Randolph,
360 NW North St., Chehalis, WA 98532, 360-740-1240.

Doug Whalley, 601 Union St. Suite 5100, Seattle, WA 98104, .
206-553-4440.

5. State of Washington v. Greene
49 Wash. App. 49, 742 P.2nd 152 (1987)
Hon. Robert Elston, Superior Court Judge
Swanson, Webster, Coleman, Court of Appeals
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Defendant was convicted of first-degree robbery and appealed
arguing that the trial court had abused its discretion by
continuing his case for one day due to the prosecutor’s illness
and that he’d been forced to choose between his right to speedy
trial and right to effective assistance of counsel by the state’s
delay in providing defendant’s own statement to his defense
counsel. The COA disagreed as to both contentions and upheld his
conviction. . I was responsible for all aspects of trial and
appeal.

Trial counsel for Greene was Michael Iaria, 1425 Western Ave
Apt. 108, Seattle, WA 98101, 206-624-9694. Appellate counsel for
the defendant was Neal Fox, 810 3d Ave Ste. 800, Seattle, WA
98104, 206-447-3900.

6. State of Washington v. King
47 Wash. App. 38, 733 P.2d 568 {(1987)
Hon. Sharon Armstrong, Superior Court Judge

Defendant was convicted of four counts of second degree
robbery and he appealed, arguing that all four robberies should
have been determined to encompass the “same course of conduct”
for sentencing purposes. The COA disagreed and dismissed his
appeal. I was responsible for all aspects of trial and appeal.

Appellate counsel for defendant was Christine M. Hassentaub,
Norwegian University of Science & Technology at Dragvall,
Trondheim, Norway N-7491.

7. State of Washington v. McGhee
57 Wash. App. 457, 788 P.2d 603 (1990)
Hon. Terrence Carroll, Superior Court Judge
Forrest, Coleman, Scholfield, Court of Appeals

Defendant was convicted robbery in the first degree,
attempted robbery in the first degree and felony murder in the
first degree. He appealed, alleging iwmproper admission of his
threat against a witness, ineffective assistance of counsel and
error by the trial court in not giving his proposed missing
witness instruction. The COA affirmed all convictions and
dismissed his appeal. I was responsible for all aspects of trial
and appeal. :

Appellate counsel for the defendant was Dennis Benjamin, 303
W. Bannock St., Boise, ID 83702, 208-343-1000.

8. State of Washington v. Casal
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103 Wash. 2d 812, 699 P.2d 1234 (1985)
Hon. David Hunter, Superior Court Judge

Defendant was convicted of possession of marijuana with
intent to deliver. He appealed and the COA affirmed, he appealed
again and the state supreme court reversed, holding that the
evidence was sufficient to remand the case for an in-camera
hearing by the trial judge to review the veracity of the officer
with regard to statements attributed to an informant. I was
responsible for all aspects of trial and appeal. Defendant was
convicted again after remand.

Appellate counsel for defendant was Thomas Tarpley, 137
Murray Blvd, Ste. 201, Hagatna, GU, 671-472-1539.

9. State of Washington v. Roberts
54 Wash. App. 1020 (1989)
Hon. Peter Steere, Superior Court Judge
Defendant was convicted of murdering a drug dealer who had
spent the night at Robert’s residence and then disposing of his
body by dumping it into a local river. I was the lead attorney
for the two week trial and my co-counsel was Cindy Smith. I was
responsible for the trial strategy, witness preparation and
closing argument. Ms. Smith did the opening statement and we
split up the questioning of the witnesses.

Cindy Smith, 4088 Crystal Springs Drive, Bainbridge Island,
WA 98110, 206-855-1153. Defense counsel was John Hicks, 614 1°°
Ave Ste. 400, Seattle, WA 98104, 206-622-9050.

10. State of Washington v. Tucker
32 Wash. ‘App. 908, 651 P.2d 220 (1982)
Hon. Francis Holman, Superior Court Judge
Durham, Swanson, Williams, Court of Appeals

Defendant committed an assault as a juvenile but the case
was not filed until after he had turned 18, thereby causing him
to be convicted as an.adult. He appealed, arguing that the
charging delay was prejudicial and a violation of his speedy
trial rights. I was responsible for the trial and I wrote the
appellate brief. It was argued before the COA by my co-counsel,
Chris Quinn-Brintnall. The judgement was affirmed by the COA.

Appellate counsel for the defendant was Bruce Beckwith, (no
current information available). Ms. Quinn-Brintnall is now a
judge with Division II of the Washington State Court of Appeals,
950 Broadway, #300, Tacoma, WA 98402, 253-593-5447.
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19. Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attormey-client privilege
(unless the privilege has been waived.)

In early 1993, after my appointment to the superior court
bench, it became cbvious to me that there needed to be a better
method for handling the large number of low level drug defendants
{not dealers or sellers) that were filling up our criminal
calendars. As the former head of the prosecutor’s drug division
I had been responsible for all drug cases filed and prosecuted.
Many of these offenders would be routinely convicted, sentenced,
spend time in jail or prison, then after release, relapse and
eventually come through the criminal justice system over and over
again.

I was aware that the state of Florida had started an
alternative court that dealt specifically with attempting to
reduce recidivism among drug offenders, and they referred to it
as a “drug court”. I scheduled a meeting with my former employer,
the King County prosecuting attorney, to discuss the possibility
of setting up such a court in our jurisdiction. As we learned
more about how these courts operated we began to believe that we
could make this type of court work in our state.

It took more than a year of concentrated effort, and the
work of a 55 person committee representing every facet of local
and state government, before we were able to prevail in setting
up one of the earliest drug courts in the nation. I chaired the
committee and I was responsible for selling the concept to many
skeptical individuals, both in the courts and in government.

The premise was simple: a defendant charged with possession
of drugs could choose to waive all of his constitutional rights
and defer his case while he participated in an intensive year
long treatment program for substance abuse. During this time,
each defendant made numerous appearances in court so that we
could track ongoing progress. If he successfully completed the
program then the case was dismissed; if he failed, there was no
trial. Instead, he was summarily found guilty by the court and
sentenced as if he had been convicted by a jury.

I presided over that court for three years, and subsequent
evaluations of our program showed a significant impact on
reducing recidivism rates of the people who successfully
completed treatment. More importantly, we gave defendants the
ability to attack the underlying problem(their drug addiction)
and gave them a chance to go on to lead more productive lives
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outside of the criminal justice system. It is now an
institutionalized part of the justice system in several counties
in the state. Nationally there are well over 450 drug courts in
operation.

Another significant legal activity that I have been involved
in has to do with serving as a settlement judge in civil and
criminal cases in my district. For the last five years I have
handled approximately 30 to 40 settlement conferences a year,
successfully resolving a substantial majority. Not only does
this free up other judges’ calendars, but it allows me to use
more creative solutions to resolving cases than would be allowed
through litigation.. The parties are generally more satisfied
because they are intimately involved in crafting a solution and
it eliminates any subsequent appeal, thus lessening the burden on
the entire justice system.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships,
professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
or business interest.

None. While I did have state retirement benefits from my
previous employment, I rolled those benefits over into other tax
deferred funds.

2. Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

My financial investment strategy has been carefully
developed in order to minimize any conflicts over the years that
I have been a judge. This district has an existing institutional
mechanism in place where each judge, working with our clerk’s
office, can identify any specific areas where a potential
conflict might arise. The clerk’s office initially screens all
cases with this list in mind. There is then a secondary
screening in my chambers in each case that we are assigned or -
referred. Financially, I have very few potential conflicts. 1In
terms of counsel, because I do not come from a law firm, the same
holds true. The only set of cases where I routinely recuse
myself are cases filed by prisoners against the Indeterminate
Sentence Review Board because my spouse is a board member. These
are few in number.

3. Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the court? If so, explain.

None.
4. List sources and amounts of all income received during the

calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
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interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached.

Please complete the attached financial net worth statement
in detail (Add schedules as called for).

See attached net worth statement.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Never.
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FINANCIAL STATEMENT

NET WORTH

current financial net worth statement

which itemizes in detail all assets (including bank accounts, real

estate, securities,

trusts,

investments,

and other

holdings) all liabilities (including debts, mortgages,

other financial obligations) of yourself,

your spouse,

immediate members of your household.

loans,

financial
and
and other

ASSETS LIABILITIES
Cash on hand and in banks 5,000 Notes payable to banks-secured 6,000
U.8. Government securities-add 0 Notes payable to banks-unsecured 0
schedule
Listed securities-add schedule 0 Notes payable to relatives [
Unlisted securities--add schedule 0 Notes payable to others 4]
Accounts and notes receivable: 0 Accounts and bills due 10,000 m
Due from relatives and friends 0 Unpaid income tax 0
Due from others 0 Other unpaid income and interest 0
Doubt ful 0 Real estate mortgages payable-add 288,000 H
schedule
Real estate owned-add schedule 500,000 Chattel mortgages and other liens 0
payable
Real estate mortgages receivable 0 Other debts-itemize: 0
Autos and other personal property 170,000 car loan 11,000
Cash value-life insurance 0
Other assets itemize:
Bonds/Thrift Savings Plan 50,000
Mutual Funds 27,000
Money Market Accounts 111,000 Total liabilities 315,000
529 College Investing 29,006 Net Worth 577,000
Total Assets 892,000 Total liabilities and net worth
CONTINGENT LIABILITIES GENERAL INFORMATION
Ags endorser, co-maker or guarantor 4] Are any assets pledged? (Add ]
schedule)
On leases or contracts 0 Are you defendant in any suits or 0
) legal actions?
Legal Claims [ Have you ever taken bankruptcy? 0
Provision for Federal Income Tax 0
Other special debt ‘ 4




54

FINANCIAL STATEMENT - SCHEDULES

ASSETS

Real Estate

Family residence only
Other assets

Bonds

Thrift Savings plan
Mutual Funds

AIM Weingarten Mutual Fund
American Funds Group — Mutual Investors Fund A

Money market account
American Funds Group — Cash Management Trust of America-A
College Trust funds

529 College Investing Fund ~ Franklin Templeton Investments

LIABILITIES
Real estate mortgage payable

Family residence only
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III. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

I am the son of former migrant workers. My earliest
memories are of being in some sort of field, cotton,
strawberries, raspberries, cucumbers, etc., in one of geveral
states, Texas, California, Oregon or Washington. My parents
worked very hard at trying to earn a living. My entire family
lived in a two room cabin in a migrant camp for several years.

We had no indoor plumbing or running water. I know very well,
what it feels like to be “disadvantaged”.

For this reason, I have never needed a code of professional
responsibility to remind me of the importance of giving to others
who need help. Throughout my adult life I have routinely
volunteered in activities that would help others in my community.
I have worked in soup kitchens, setting tables, distributing food
and even washing dishes as we fed the homelegs. For more than
fifteen years I have given hundreds of hours of my time coaching
teams in soccer, basketball and track and field for the local
boys and girls clubs. I have helped to deliver bags of food to
the needy during holiday periods. I have helped my spouse, in
preparing and delivering baskets of toiletries, soap, shampoo and
various personal grooming items, to low income women and victims
of domestic abuse. I am a membér of a fraternal organization
that has as its main goal, raising money for college scholarships
for young men from disadvantaged backgrounds. This is so
important to us as a family that my wife and I have taken steps
to make sure that our own children understand the importance of
giving their time to help others in their community.

2. The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do
you currently belong, or have you belonged, to any
organization which discriminates -- through either formal
membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership.
What you have done to try to change these policies?
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I do not belong, nor have I ever belonged, tc any group like
this.

3. Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe
your experience in the entire judicial selection process,
from beginning to end (including the circumstances which led
to your nomination and interviews in which you
participated) .

There is a bipartisan selection committee in wmy jurisdiction
and I was the candidate recommended by that committee.

I have been a magistrate judge for five years in this
jurisdiction. When an opening came up for the district judge
position I was encouraged by all of our current district judges
to submit an application. I then submitted a curriculum vitae
along with a letter of interest and references, to the committee.
After an initial screening they agreed to interview eleven
potential candidates. After these interviews they formally
selected three candidates to recommend. The three of us were
then asked to interview with White House counsel in Washington,
D.C. After that interview each of us was interviewed by our
current state senators. I was subsequently informed by the White
House that I had been selected as the prospective nominee.

4. Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or guestion in a manner that could reasonably be
interpreted as asking how you would rule on such case,
issue,or question?  If so, please explain fully.

No.

5. Please discuss your views on the following criticism
involving "judicial activism.” i

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped-many of
the prerogatives of other branches and levels of government.

Some of the characteristics of this “judicial activism” have
been said to include:
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a. A tendency by the judiciary toward problem-
solution rather than grievance-resolution;

b. A tendency by the judiciary to employ the
individual plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendericy by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

Alexander Hamilton observed that federal judges have neither
force nor will, only judgment. In other words, it is the role of
Congress to make the law, it is the President’s role to enforce
it, but judging is a much more passive process. A judge, as a
neutral arbiter, must faithfully determine whether in any given
case, the law is being properly enforced. In the relatively few
cases where the district court must determine the correct
interpretation of a law as a case of first impression then the
judge must do so by faithful adherence to the language of the
United States Constitution, enacted statutes and superior court
precedent.

The duty of a federal judge is to make sure that in any case
properly before the court, that the relevant facts are accurately
established and the law faithfully applied to those facts. The
focus ig on that particular case and the parties before the
court. A specific decision in any given case, while it may have
tremendous consequences to the parties, should never be used as a
vehicle for the imposition of far-reaching orders extending to
broad classes of individuals. It is not the role of a judge to
determine what is “best” for government or society.
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Senator KYL. I am going to interrupt just briefly, if we could, be-
cause Senator Jim Talent from Missouri is here, and I think he will
want to follow the kind introduction that Senator Bond made for
Mr. Gruender. And then I am going to turn the gavel over to Larry
Craig for just a moment here while I have to take a call. So if we
could just interrupt the process here and, Senator Talent, the floor
is yours.

PRESENTATION OF RAYMOND W. GRUENDER, NOMINEE TO BE
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT, BY HON. JAMES
TALENT, A U.S. SENATOR FROM THE STATE OF MISSOURI

Senator TALENT. Well, I thank you, Mr. Chairman, and I am
grateful to the witnesses for allowing me to—well, let’s just say it—
interrupt here for a minute or two and to have an opportunity to
say a few words about a good friend and a good man whom the
President has nominated to the court of appeals.

I know Senator Bond wanted to—he and I kind of fought over
who would get to say the most about Ray, and he went on, I know,
at some length in going through Mr. Gruender’s qualifications and
his background, his beginnings, the way he worked his way
through Washington University, through the law school there, his
outstanding performance as a private attorney, his work as the
United States Attorney, his faithful adherence to the law, and his
faithful enforcement of the law for a number of years. I do not
know a person who is more honest and who has more integrity in
his private dealings as well as his public dealings. He is a man of
great compassion.

One of the reasons I got to know Ray was his involvement in an
issue that I have also been involved with over the years, at least
marginally, in private life but also in public life, his work as the
board president of ALIVE, which is a group that promotes alter-
natives to living in violent environments for people who have been
the victims of domestic abuse. He is a well-rounded person, a great
lawyer, a person who I am convinced, Mr. Chairman, and I hope
the Committee and the Senate come to believe will render unbiased
and unprejudiced judgments in the cases that come before him, ac-
cording to his lights, who will be consistent in application of his ju-
risprudence without regard to outcome, and who will be faithful in
interpreting the Constitution and the laws.

I just think he is a great nomination, and I hope that the Com-
mittee will proceed expeditiously to approve him.

Senator KYL. Thank you very much, Senator Talent.

Incidentally, Judge Martinez, you had indicated you had a state-
ment, and you introduced your family first. If you want to make
any other remarks, you are certainly welcome to do so at this time.

Judge MARTINEZ. No, thank you, Mr. Chairman. What I said was
I had no opening statement.

Senator KYL. Oh, I am sorry.

Judge MARTINEZ. And it is a tremendous honor and privilege to
be here today.

Senator KyL. Okay. Thank you.

Gene Pratter, welcome, and likewise you can make an opening
statement and introduce friends and family, if you would like.
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STATEMENT OF GENE E.K. PRATTER, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA

Ms. PRATTER. Thank you, Mr. Chairman. While I do not have an
opening statement, I would like to take the opportunity to thank
you for having the hearing. I am thrilled to be here, and I am even
more thrilled to introduce to you my family and two of my col-
leagues.

First, my husband, Bob Pratter, Robert Pratter; our daughter,
Paige Pratter, who works here in Washington, D.C., clerking for a
district court judge on the Federal court here; and our son, Mat-
thew Pratter, a freshman at Duquesne University. He is particu-
larly happy to be here in his brand-new shoes. My partner, Sheila
Hollis, who practices at Duane Morris’ Washington, D.C., office.
Sheila, will you stand? There she is. And my long-time legal assist-
ant, Rose Barber, who took the train early this morning to be here,
and I can’t tell you how important Rose has been to me and to my
family over the last decade.

Senator KyL. We thank you all for being here.

[Applause.]

[The biographical information follows:]
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Questionnaire For Nominees Referred
To The
United States Senate Commniittee on the Judiciary

Response of Gene E.K. Pratter
L Biographical Information (Public)

1. Full name (include any former names used.)

Response:  Gene E.K. Pratter
Previous Married Name: Gene E.K. Bruton (8/71 to 10/78)

Maiden Name: Gene Ellen Kreyche

2. Address: List current place of residence and office address{es).
Response:  Residence: Bryn Mawr, Pennsylvania
Office Address: Duane Morris LLP
One Liberty Place
1650 Market Street

Philadelphia, PA 19103-7396

3. Date and place of birth:
Response:  February 25,1949 Chicago, Hlinois

4. Marital Status: (include maiden name of wife, or husband’s name). Lxst spouse’s
occupation, employer’s name and business address(es).

Response:  Married to: Robert L. Pratter
Husband’s Occupation:  Attorney/Business Executive
Husband’s Employer: PMA Capital Corp.
General Counsel and
Senior Vice President
1735 Market Street
Philadelphia, PA 19103
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List each college and law school you have attended, including

dates of attendance, degrees received, and dates degrees were granted.

Response:

Stanford University
Attended 9/67-6/71
A.B. awarded June 1971

University of Pennsylvania Law School
Attended 9/72-5/75
J.D. awarded May 1975

Employment Record: List' (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

Response:

Duane Morris LLP (formerly known as Duane Morris &
Heckscher LLP)

Summer Associate: 6/74-8/74

Part-time Law Clerk: 9/74-5/75

Associate: 9/75-12/83

Partner: 12/83 to present

General Counsel: 1999 to present

Duane Morris, MNP
(London affiliate)
Multinational Partner: June 2000 to present

Philadelphia Probation Department
Law Clerk 6/73-8/73

University of Pennsylvania Office of Admissions
Clerical Assistant 2/72-9/72

University of Pennsylvania Law School
Overseer: 1993-1999

The Baldwin School
Trustee: 1989-1998

The Children’s House
Montessori School

Trustee: 1987-1991

Board President: 1989-1991

Philadelphia Court of Common Pleas
Settlement Master/Judge Pro Tem )
(voluntary service; ad hoc appt.): (est.) early 1990’s to present

2
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District Court for the Eastern District of Pennsylvania
Mediator
{voluntary service; ad hoc appt.): (est.) mid-1990’s to present

Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

Response:  No military service.

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

Response:  College-related scholarships/honor society membership:
Junior Achievement Scholarship 1967
LaHabra, Calif. Rotary Scholarship 1967
Cap & Gown Scholarship 1970-71
Cap & Gown Honor Society (women’s academic honor society
at Stanford University)

Bar Associations List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates
of any offices which you have held in such groups.

Response:

American Bar Association - 1976 to present

Section of Litigation — (est.) 1980 to present
Co-chair, Committee on Ethics and Professional Responsibility (1994-1998)
Task Force on the Independent Lawyer (1995-2001) (Co-Chair, 1999-2001)

Tort and Insurance Practice Section — (est.) 1990 to present
Business Law Section — (est.) 1999 to present
Center for Professional Responsibility (est.) 1995 to present

Pennsylvania Bar Association — 1976 to present

Civil Litigation Section — (est.) 1993 to present
‘Women In the Profession Committee — (est.) 1998 to present
Education Law Section — (est.) 1992 to present
Mentor, State Civil Procedure Committee — (est.) 1995-1997

Philadelphia Bar Association — 1976 to present

Professional Responsibility Committee — 1997 to present
Professional Guidance Committee — 1997 to present (Chair - 1999-2001)

Association of Professional Responsibility Lawyers - 2000 to present

3
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Defense Research Institute - (est.) 1985 to present

Pennsylvania Defense Institute - (est.) 1987 to present

Philadelphia Bar Foundation — intermittent annual membership, 1977 to present

University of Pennsylvania Law School

Board of Overseers — 1993-1999

Ton of Court (Master) — 2000 to present

National Chair, Annual Giving Campaign, 1998-1999
Chair, Benjamin Franklin Society, 1997-1998
Alumni Association — 1975 to present

The Federalist Society — (est.) 1994 to present

St. Thomas More Society — (est.) 1985 to present

Junior Legal Club ~ 1998 to present

10.

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.

Response: Ibelong to no organizations that are active in lobbying before
public bedies to my knowledge, although I believe that the American Bar
Association and Community Legal Services, for example, are active in
advocating before certain regulatory or other governmental agencies on
issues relating to lawyers and certain legal policy issues. I have not
participated personally in those efforts.

Other non-law related organizations to which I belong currently that are not
listed in item 9 above:

St. John Vianney Church
Philadelphia Museum of Art
Zoological Society of Philadelphia
Stanford University
Alumni Association — 1971 to present
Stanford Philadelphia Club - 1974 to present
(President, est. 1983-85)
Cap and Gown Society — 1970 to present
Pennsylvania Horticultural Society
The Philadelphia Orchestra Association
Nantucket Historical Association
Pennsylvania Academy of Fine Arts
Academy of Natural Sciences
American Association of University Women
Various other charitable or non-profit organizations that

4
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acknowledge contributions with “memberships” such as the Statue of
Liberty Ellis Island Foundation, National Constitution Center,
America’s Foundation, WHYY Public Broadcasting, The Trustees of
Reservations, Metropolitan Museum of Art, ‘Sconset Trust, etc.

11, Court Admission: List all courts in which you have been admitted to practice,
with dates of admission and lapses if any such memberships lapsed. Please
explain the reason for any lapse of membership. Give the same information for
administrative bodies which require special admission to practice.

Response:
Supreme Court of Pennsylvania, October 1975 (no lapses)

United States District Court for the Eastern District of Pennsylvania,
October 1975 (no lapses)

United States Court of Appeals for the Third Circuit, April 1981 (no lapses)

In addition, over the years I have been admitted pro hac vice in various state
and federal courts in New York, Connecticut, Delaware, New Jersey, Illinois,
Texas, Maryland, and Ohio in connection with certain cases as needed.

I also hold the designation of Registered Foreign Lawyer/MultiNational Partner
issued in the U.K. and supervised by The Law Society. By this designation I am
permitted to be and am a member of Duane Morris, a firm of solicitors practicing in
the United Kingdom, which is an affiliate of the law firm in which I am a partner.

12. Published Writings: List the titles, publishers, and dates of books, articles,
reports, or other published material you have written or edited. Please supply one
copy of all published material not readily available to the Committee. Also,
please supply a copy of all speeches by you on issues involving constitutional law
or legal policy. If there were press reports about the speech, and they are readily
available to you, please supply them.

Response:
A. Publications:

“Ancillary and Multidisciplinary Businesses — Some Observations and
Considerations,” Pennsylvania Bar Institate’s How to Make Money Ethically
Through Ancillary Businesses, Philadelphia, Pennsylvania, May 9, 2002.

“Ethics and Professional Conduct”, published in Risk and Recovery 2002,
Developments in Bankruptcy, Reorganization and Commercial Finance
Law, published May 1, 2002 by Duane Morris LLP,
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“Ethics, Conflicts and Engagement Letters,” Insurance Society of Philadelphia
Continuing Legal Education, Philadelphia, Pennsylvania, February 20, 2002.

“Ethics and Professionalism — Issues for Inside Corporate Counsel,” Insurance
Society of Philadelphia’s Continuing Legal Education, Philadelphia,
Pennsylvania, December 5, 2001.

"Ethical and Legal Adventures for the Lawyer-Venture Capitalist," Pennsylvania
Bar Institute's Private Equity and Venture Capital Financing, Philadelphia,
Pennsylvania, July 11, 2001 and May 17, 2001.

“Sharing Equity With Your Legal Counsel-Benefit or Boondoggle,"” Women's
Investment Network, Philadelphia, Pennsylvania, June 28, 2001.

“Professional Responsibility and Ethics”, published in Developments in Bankruprtcy,
Reorganization and Commercial Finance Law, published May 1, 2001 by
Duane, Morris & Heckscher LLP.

"Professional and Ethical Challenges of Electronic Communications," Pennsylvania
Bar Institute's Technology Institute Ethics: Using the Internet to Market Your
Practice, Philadelphia, Pennsylvania, February 22, 2001.

“Advanced Legal Ethics and the Internet - - Professional and Ethical Challenges of
Electronic Communications”, Pennsylvauia Bar Institute Technology
Institute, Philadelphia Convention Center, February 4, 2000 and February
22,2001,

“Ethical Risks & Practical Benefits of Investing In or With Clients”, Continuing
Legal Education Program by The Insurance Society of Philadelphia,
November 9, 2000.

“Maintaining Confidentiality and the Attorney-Client Privilege”, PBI-PBEC
Education Center, July 20, 2000.

“Professional Responsibility and Ethics”, published in Developments in
Reorganization and Commercial Finance Law, published May 1, 2000 by
Duane, Morris & Heckscher LLP.

Contributor, “Lawyers’ Investments In Their Clients”, published by the ABA
Litigation Section, 2000,

“A Letter To My Daughter”, Volume 62 of The Philadelphia Lawyer, Spring, 1999.
“Professional Responsibility and Ethics”, published in Developments in

Reorganization and Commercial Finance Law, published May 1, 1999 by
Duane, Morris & Heckscher LLP.
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“Trial of a Legal Malpractice Action: Causation and Damages”, published by
Pennsylvania Bar Institute, June 1998.

“Professional Responsibility and Ethics”, published in Developments in
Reorganization and Commercial Finance Law, published May 1, 1998 by
Duane, Morris & Heckscher LLP.

“Historical Roots of Lawyers’ Professional Independence”, published by ABA
Litigation Section, March 1998.

“Professional Responsibility and Ethics”, published in Developments in
Reorganization and Commercial Finance Law, May 1, 1997 by Duane, Morris
& Heckscher LLP.

Co-author, “Jumping Ship: Practical and Ethical Issues,” published by ABA
Litigation Section; April 1997.

“Professional Responsibility and Ethics”, published in Developments in
Reorganization and Commercial Finance Law, May 1, 1996 by Duane, Morris
& Heckscher LLP.

“Bankruptcy Court Application of Ethics Rules and Standards of Conduct,”
Bankruptcy Litigation (October 1995).

“Professional Responsibility and Ethics”, published in Developments in
Reorganization and Commercial Finance Law, published May 1, 1995 by
Duane, Morris & Heckscher

“Professional Ethics in the Bankruptcy Context,” Bankruptcy Litigation (October
1994),

“Professional Responsibility and Ethics”, published in Developments in
Reorganization and Commercial Finance Law, published May 1, 1994 by
Duane, Morris & Heckscher

“Design Engineers - Responsibilities During Construction,” Journal of Construction
Engineering, Vol. 112, No. 3, September 1986.

“Accountants’ Professional Liability,” Society of Chartered Property and Casualty
Underwriters, Monograph, Fall, 1983.

I have authored several other articles that have been privately circulated to
clients, industry representatives, lawyers and the like on a variety of topics
concerning legal developments in a number of areas, including affirmative
action, bankruptcy law, insurance regulatory law and professional services
firm loss prevention. Generally, these papers were presented in conjunction
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with seminars, workshops and speaking engagements and were not
published. They were similar in tenor and type to those listed above,.

B.  Speeches from personal notes and without written text other than listed above:

Co-Presenter and Panel Moderator, “Professionalism and the Lawyer-Client
Relationship: The View From In-House Counsel’s Chair,” Continuing Legal
Education seminar, Philadelphia, Pennsylvania, March 20, 2003.

Presenter, “New Tax Shelter and List Maintenance Requirements,” Philadelphia,
Pennsylvania, Pennsylvania Bar Institute Continuing Legal Education seminar,
March 10, 2003.

Quoted in the article "Seorting Out Sarbanes-Oxley: Determining How te Comply
with the New Federal Disclosure Law for Corporations Won't Be Easy," American
Bar Association Journal, February 2003.

Panelist, “Learning to Live with Sarbanes-Oxley,” ABA Teleconference to 3700
participating lawyers, Chicago, Illinois, February 19, 2003.

Panelist, “What To Do When the Law Says ‘No’ But the Client Says ‘Go,”” ABA
Section of Business Law, Palm Beach, Florida, January 10, 2003.

Presenter, “The Sarbanes-Oxley Act of 2002 and the SEC’s Proposed Regulations
Regarding Professional Conduct of Attorneys Appearing and Practicing before the
SEC,” Philadelphia, Pennsylvania, December 17, 2002.

“The Attorney/Client Privilege Today,” Business Lawyers’ Institute 2002 Seminar,
Philadelphia, Pennsylvania, October 16-17, 2002.

Co-Presenter, “Successful Partnering Between Inside and Outside Counsel: Advice
From the Experts,” Central Pennsylvania Chapter of the American Corporate
Counsel Association, Harrisburg, Pennsylvania, May 17, 2002.

“Ancillary and Multidisciplinary Businesses — Some Observations and
Considerations,” Pennsylvania Bar Institute’s “How to Make Money Ethically
Through Ancillary Businesses”, Continuing Legal Education seminar, Philadelphia,
Pennosylvania, May 9, 2002.

Speaker, “Doing Merger and Acquisition Transactions in Today’s Business
Climate,” Bisel CLE Institute, Philadelphia, Pennsylvania, April 16, 2002.

Co-Presenter, “Clarence Darrow Crimes, Causes & the Courtroom,” Pennsylvania
Bar Institute, Philadelphia, Pennsylvania, April 4, 2002.

Presenter, “Ethics, Conflicts and Engagement Letters,” The Insurance Society of
Philadelphia, C.L.E.Philadelphia, Pennsylvania, February 20, 2002.

8
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Speaker, "Ethical, Malpractice and Practical Issues Relating to Retention,
Destruction and Disclosure of Client Files," Midyear Meeting of the Association of
Professional Responsibility Lawyers, Philadelphia, Pennsylvania, Februnary 1, 2002.

“Ethics and Professionalism — Issues for Inside Corporate Counsel,” Insurance
Society of Philadelphia’s Continuing Legal Education, Philadelphia, Pennsylvania,
December 5, 2001.

"Harassment Update" and "WARN Act Warnings," Pennsylvania Business
Lawyers’ Institute, Philadelphia, Pennsylvania, November 28 and 29, 2001.

Presenter, "Lawyers Investing in Clients," Pennsylvania Business Lawyers’
Institute, C,L.E. Philadelphia, Pennsylvania, November 28 and 29, 2001.

Panelist, "Ethical and Practical Implications of "Unbundling" Legal Services and
Ancillary Businesses," Professional Liability Underwriting Society Conference,
Chicago, Illinois, November 2001.

Presenter, "Ethical and Legal Adventures for the Lawyer-Venture Capitalist,"
Pennsylvania Bar Institute's Private Equity and Venture Capital Financing,
Philadelphia, Pennsylvania, July 11, 2001 and May 17, 2001.

Presenter, "Sharing Equity With Your Legal Counsel-Benefit or Boondoggle,"
Women's Investment Network, Philadelphia, Pennsylvania, June 28, 2001.

“Advanced Legal Ethics and the Internet - - Professional and Ethical Challenges of
Electronic Communications”, presented for Technology Institute, Philadelphia
Convention Center, February 4, 2000 and February 22, 2001.

Panelist, “Lawyer Independence”, ABA Annual Meetings, August 1997, 1998 and
2000:

“Maintaining Confidentiality and the Attorney-Client Privilege”, PBI-PBEC
Education Center, July 20, 2000.

Co-Presenter, “The Practice of Law and Professional Responsibility: Issues in the
21st Century”, Fifty-Seventh Judicial Conference of the Third Circuit, Philadelphia,
May 1997.

Co-Presenter, “Jumping Ship: Practical and Ethical Issues for Litigators Thinking
of Switching Firms”, ABA Section Annual Meeting, Washington, D.C., April 1997.

Speaker, “Affirmative Action After Adarand: A Forecast for 1996 and Beyond,”
Human Resource Managers and In-House Counsel, The Rittenhouse Hotel, March
20, 1996.

Panelist, Program on Professional Ethics, ABA Annual Meeting, Orlando, Florida,
August, 1996.
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Speaker, “Ethics and Professional Duties,” Pennsylvania Bar Institute’s Annual
Program on Developments in Federal Practice, November 1995.

Co-Presenter, “Professionalism,” Philadelphia Bar Association’s Annual Basic
Legal Practice Seminar, November 1995.

Faculty, “Alternatives to Litigation: The 90’s Approach”, The Philadelphia Bar
Education Center Seminar for C.L.E. and C.P.E. credit for lawyers and
accountants, October 11, 1995 (author of video-taped dramatization and discussion
leader).

Speaker, “What To Do Before The Lawyer Arrives,” CPE Breakfast Seminar series
sponsored by The CPA Association of New Castle County, Delaware, Delaware, July
199s.

Speaker, “Business Ethics,” 1993 Education Conference sponsored by The
Philadelphia Association of Paralegals, October 1993.

Panelist, “The Code of Professional Responsibility Provisions on Confidential Client
Communications and a Lawyer’s Obligations Concerning Disclosure of Criminal or
Other Deleterious Conduct,” ALAS Annual Meeting Loss Prevention Seminar,
Banff, Alberta, Canada, June 1992.

Panelist, Philadelphia Bar Association, “Breaking Through the Glass Ceiling,” Fall
1990.

American Bar Association, Litigation Section, Fall Meeting October 1990
(Professional Responsibility and Ethics topics, Women in the Legal Profession).

Lecturer or presenter on Construction Litigation, Risk Prevention and Contract
Drafting, National Convention of Women Construction Owners and Executives,
Washington, D.C., May 1987.

Lecturer to various professional and trade associations on selected topics, including:

International Society of Appraisers (The Duties of Expert Appraisers,
Testimony and Reports in Litigation Cases).

Philadelphia Chapter, Pennsylvania Institute of Certified Public Accountants
(Accountant Liability and Risk Management).

Philadelphia Chapter, National Society of Professional Engineers
(Architect/Engineer Liability and Liability Insurance).

American Institute of Architects, Philadelphia Women’s Chapter (Liability
for Construction Management),

10
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General Building Contractors Association, Pennsylvania Chapter (Claims
Prevention, Minerity Business Enterprises, Claims Presentation, Insurance
Coverage).

13.  Health: What is the present state of your health? List the date of your last
physical examination.

Response: My present state of health is very good. Date of last physical
examinations: May and September 2002. Up-dated examination in connection with
this process to be scheduled and completed in early November 2003 based upon
doctor’s availability.

14.  Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the
jurisdiction of each such court.

Response: 1 have not held any judicial office. However, starting in
approximately the early 1990°s I was appointed by the Administrative Judge for the
Court of Common Pleas for Philadelphia County to serve as a Settlement Master
and Judge Pro Tem in connection with various delay reduction programs.
Similarly, in the mid 1990’s I was appointed by the Chief Judge for the District
Court for the Eastern District of Pennsylvania to serve as a Mediator for civil cases.
‘Within the last several months I was requested by Chief Judge James Giles to apply
for renomination to continue with that service to the Court.

15.  Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment
was affirmed with significant criticism of your substantive or procedural rulings;
and (3) citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court ruling on such opinions. If any of the
opinions listed were not officially reported, please provide copies of the opinions.

Response: Not applicable.

16.  Public Office: State (chronologically) any public offices you have held, other
than judicial offices, including the terms of service and whether such positions
were elected or appointed. State (chronologically) any unsuccessful candidacies
for elective public office

Response: None.

17.  Legal Career:

a. Describe chronologically your law practice and experience after graduation from
law school including:

11
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whether you served as clerk to a judge, and if so, the name of the judge,
the court, and the dates of the period you were a clerk;
whether you practiced alone, and if so, the addresses and dates;
the dates, names and addresses of law firms or offices, companies or

governmental agencies with which you have been connected, and the
nature of your connection with each;

Immediately following graduation from the University of Pennsylvania Law
School and taking the Pennsylvania Bar Examination I started work in September
1975 at Duane Morris & Heckscher (now Duane Morris LLP) where I have worked
continuously to the present in the following capacities:

17b.1.

Associate:  1975-1983
Partner: 1983 to present
General Counsel: 1999 to present

Duane Morris & Heckscher
Land Title Building

100 South Broad Street
Philadelphia, PA 19110
(1975-1980)

Duane Morris & Heckscher
One Franklin Plaza

16™ & Race Streets
Philadelphia, PA 19103
1980-1990)

Duane Morris & Heckscher LLP
Duane Morris LLP

One Liberty Place

1650 Market Street
Philadelphia, PA 19103-7396
(1990 to present)

What has been the general character of your law practice, dividing it into
periods with dates if its character has changed over the years?

Response:

1975-1978: As a young associate in a multifaceted law firm, I generally
performed support functions for senior trial partners, principally Henry T.
Reath, John B. Martin, Reeder R. Fox, and (now U.8.D.J.) Michael M.
Baylson. The majority of my work concerned commercial litigation, non-

12
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medical professional negligence matters, construction disputes, securities
class actions and antitrust actions. My activities included legal research,
drafting briefs and memoranda, preparing and responding to written
discovery, interviewing or preparing witnesses and accompanying and
assisting the senior attorneys at depositions and in court.

1978-1982: As a senior associate, I worked with senior trial partners in
significant cases of the same type outlined above, but with greater
independence, i.e., solo court appearances for motions, evidentiary hearings,
appellate arguments, and independent responsibility for client contact. I also
handled some cases on my own and supervised younger attorneys.

1983-1990: These were years of considerable growth at our firm. As a young
partner, I maintained an active litigation case load of increasingly complex
matters with primary, and generally exclusive, responsibility for cases and
clients. My work broadened into areas of counseling other professional firms
and business clients and certain transactional representation in addition to
litigation. I supervised several junior attorneys, began to publish articles,
present speeches and programs and assumed various administrative and
managerial duties within the firm, including primary responsibility for
ethics, loss prevention, and hiring.

1991-Present: The last twelve years have brought many substantive changes
to litigation and to the practice of law generally. My practice has
incorporated many of those changes. In my early career, most of my work
was defense-oriented, but over the years my litigation engagements have
become evenly divided between representing civil action plaintiffs and
defendants, depending on the nature of the dispute. While I continue to be
active in a range of commercial, fiduciary, and professional responsibility
litigation and some specialized regulatory and constitutional work, I now also
spend a considerable amount of time counseling clients in alternate dispute
resolution areas, professional and business ethics, transactional negotiations
and litigation “avoidance”. I am the senior attorney on all matters that 1
handle. Occasionally, I am part of a team of multi-disciplinary lawyers, and
in such instances, I am generally the senior litigation partner. Within our
firm X now serve as a permanent member on our firm’s governing Partner’s
Board and as our firm’s General Counsel. In this capacity, in addition to
customary duties of a general counsel, I am primarily responsible for loss
prevention and professional responsibility for our firm’s 22 different offices
with approximately 550 attorneys in 12 different jurisdictions and some
dozen ancillary businesses owned by our firm. My civic, charitable and
related public activities of interest to the firm have expanded greatly.

17.b.2. Describe your typical former clients, and mention the areas, if any, in
which you have specialized.

Response:

13
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Typical Clients: Law firms and practicing lawyers, accounting firms, fiduciaries,
financial institutions, bio-tech and other closely-held entrepreneurial enterprises,
manufacturers, architects, engineers, construction contractors, insurers and
reinsurers, insurance agents and brokers, all types of employers and employees,
minority shareholders, non-profit entities such as the Philadelphia Zoo, educational
institutions, and corporate directors and officers.

Areas of Professional Concentration:

Professional Liability and Professional Responsibility - Attorneys, Accountants,
Design Professionals, Agents and Brokers

Fiduciary Liability - Trustees, Directors and Officers

Professional, Business and Government Ethics

Employment Litigation

Education Law

Family and Closely-Held Corporations; Shareholder Disputes

Insurance and Reinsurance Regulatory and Coverage Matters

Construction Contracts

Commercial Litigation (including Intellectual Property)

Alternate Dispute Resolution

17.c1 . Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates.

Response: In addition to several engagements as an expert witness in lawyer

liability cases, in the last ten years, for example, I appeared in court (or an

equivalent forum) in approximately three matters per month on average, depending

upon the demands of the specific cases and clients. The actual amount of time in

court varies with the activity and the case. These appearances include trials and

injunction actions, presentation of or opposition to motions, arguments, hearings,

appellate arguments, and routine conferences. In the last few years, I have

endeavored to send junior colleagues to court appearances where and when

appropriate, out of consideration for clients’ ns for y and for the
professional development of younger lawyers.

17.c.2. What percentage of these appearances was in:

14
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(a) federal courts;
(b)  state courts of record;
(c) other courts.

Response: (1)  Federal courts — approximately 40%-50%;
(2)  State courts of record — approximately 40%;
3 Other, e.g., arbitration; A.D.R.; administrative or regulatory
agencies, etc. — approximately 10%-20%

17.¢3. ‘What percentage of your litigation was:
(a) civil;
b) criminal.

Response: (1) Civil - 85%;
°) Criminal or Administrative — 15% (e.g., Licensing Boards,
Disciplinary Committees etc.)

17.c.4. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole counsel,
chief counsel, or associate counsel.

Response:  Early in my career I was the assigned associate or junior partner
assisting chief trial counsel in three civil cases tried to verdict and approximately a
dozen cases concluded by pre-trial or post-close of evidence dismissals or by entry of
summary judgment.

In the last approximately eight or nine years, I was sole or senior trial counsel for
civil defendants in three jury trials, two in which directed verdicts were entered at
the close of the plaintiffs’ cases, and one that settled before closings. I was senior
trial counsel in three civil non-jury trials and one contested case in a bankruptcy
proceeding (non-jury) that settled after verdict while appeals were pending. In
addition, I estimate I served as sole or chief counsel in ten administrative agency,
licensing revocation or arbitration matters that concluded by administrative order
or arbitration award. By far, most of the cases I have started were, like most civil
litigation generally, settled prior to entry of a verdict or judgment.

17.c.5. ‘What percentage of these trials was:
(@  jury,
(b)  non-jury.

Response: (1)  Jury-33%
2) Non-Jury-33%
3 Administrative - 33%

18.  Litigation: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the docket
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number and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented, describe in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

(@) the date of representation;

(b)  the name of the court and the name of the judge or judges before whom
the case was litigated; and

(© the individual name, addresses, and telephone numbers of co-counsel and
of principal counsel for each of the other parties.

Response:
1. BAKER, et al v. SUMMIT BANK

United States District Court for the Eastern District of Pennsylvania

Civil Action No. 99-CV-2010; defense summary judgment affirmed by the

Third Circuit Court of Appeals at 01-4438.

Representing: Summit Bank, N.A.

Trial Judges: The Honorable Edmund V. Ludwig and the
Honorable Bruce W. Kauffman

Supervising Magistrate: The Honorable Diane M. Welsh

Trial Period: Secured Summary Judgment for client
following close of discovery
Opposing Counsel: Ellen Meriwether, Esquire

J. Dennis Faucher, Esquire

Miller Faucher Cafferty and Wexler LLP
One Penn Square West

30 South 1Sth Street

Sauite 2500

Philadelphia, PA 19102

(215) 864-2800

John F. Innelli, Esquire
Innelli and Molder

325 Chestnut Street, Sunite 903
Philadelphia, PA 19106
215-627-3394

1 was the senior trial counsel for the defendant Bank and supervised a team from our
firm, including Matthew Taylor, J. Manly Parks and Bruce Hanson and various
paralegals.

Summary and Significance: This class action was one of very few cases involving claims
emanating from a rarely analyzed federal statute, the Trust Indenture Act of 1940. The
plaintiff class of purchasers and holders of certificates of deposit issued throughout the
1990’s by equipment leasing companies that later became insolvent claimed that the
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commercial bank which served as the trustee pursuant to the indentures governing the
certificates negligently performed its fiduciary duties, causing the purchaser-investors
to suffer losses when the issuers subsequently filed for bankruptcy. The challenge
centered on the dearth of reported case law concerning either the Trust Indenture Act
or the appropriate standard of conduct of an indenture trustee. The interplay of the
statute, the diversity of particulars of the alleged losses among the thousands of class
members, and the lengthy and problematic attempted salvation and then bankruptcy of
the issuers challenged all counsel, as well as the court. This case drew considerable
national attention in the commercial banking industry because so many such
institutions have significant commercial trust departments but never envisioned the
types of liabilities claimed by the plaintiff class in this case. Framing the technical
issues required careful attention to the assembly of appropriate experts. Because of the
lack of reported case law, the court and the magistrate judge frequently called upon
counsel} to frame, address and analyze issues as we worked through the case.

Disposition: We prevailed at the trial level by way of a combination of Rule 12(b)(6)
motions and a successful summary judgment motion, all affirmed by the Third Circuit
Court of Appeals.

2. M. DIANE KOKEN v. KPMG PEAT MARWICK, LLP, CARGILL,
INCORPORATED, AMERICAN NATIONAL BANK & TRUST COMPANY OF
CHICAGO, PRICE WATERHOUSE, LLP, AMERICAN NATIONAL BANK &
TRUST COMPANY OF CHICAGO v. ALLEN W. STEWART and EPTON,
MULLIN & DRUTH, LTD

Pennsylvania Commonwealth Court, No. 609 MD 1997

Representing: KPMG Peat Marwick
Supervising Judge: Honorable Dan Pellegrini
Trial Period: Case settled following extensive discovery and

motion practice, Fall 2002.
Opposing Counsel: Kean K. McDonald, Esquire

Gerard E. Arth, Esquire

Fox, Rothschild, O’Brien & Frankel LLP

2000 Market Street

10" Floor

Philadelphia, PA 19103-3291

215-299-2862

215-299-2720

Other Parties’
Counsel: Jeffrey G. Weil, Esquire
Jan P. Levine, Esquire
Dechert Price & Rhoads
4000 Bell Atlantic Tower
1717 Arch Street

Philadelphia, PA 19103-2793
215-994-2538
215-994-2440
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(co-counsel for PriceWaterhouseCoopers)

Frances P. Barron, Esquire

Julie A. North, Esquire

Cravath, Swaine & Moore

825 8th Avenue - Room 4050

New York, NY 55402

212-474-1506

{co~counsel for PriceWaterhouseCoopers)

Edward J. Pluimer, Esquire
Dorsey & Whitney, LLP
Pillsbury Center South

220 South Sixth Street
Minneapolis, MN 55402
612-340-2973 )
(counsel for Cargill Corp.)

Alan J. Davis, Esquire

Ballard Spahr Andrews & Ingersoll, LLP
1735 Market Street, 51% Floor
Philadelphia, PA 19103-7599
215-864-8230

(counsel for American National Bank)

I shared primary responsibility for the defense of KPMG in this case with
one of my New York City litigation partners, Anthony J. Cestantini. We
were assisted by Rosemary Halligan of our New York office and various
paralegals.

Summary and Significance: This civil case, brought by the Insurance Commissioner of
Pennsylvania, arose from the insolvency and liquidation of Summit National Life
Insurance Company (“SNLIC”) and the federal criminal prosecution of lawyer and
insurance executive Allen Stewart. The Insurance Department initiated this suit in the
Commonwealth Court against our client, KPMG, and the successor auditor firm (Price
Waterhouse) on the basis of audit reports relating to SNLIC in the Iate 1980’s and early
1990’s. The Department also sued the entity that sold SNLIC to Stewart. The case
required that the Commonwealth Court exercise its infrequently used original trial
jurisdiction, challenging all counsel as well as the Court to address jurisdictional and
administrative issues (e.g., can the Commonwealth Court delegate its conduct of a jury
trial to a common pleas court? familiarizing the Commonwealth Court with
conventional discovery matters in the context of regulatory claims of executive
privileges, etc.) In addition to the expected need to master complicated issues of
statutory accounting rules applicable to insurance companies, analyzing inter-state
regulatory discrepancies between Pennsylvania and Ohio, and juggling competing
defense strategies among the defendants, this case presented many issues relating to the
implications posed by the predicate federal criminal prosecution of Mr. Stewart, the
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Insurance Department’s supervision of the Summit liquidation, the operation of the
Pennsylvania Insurance Guaranty Assn. and unsettled damages theories.

Disposition: After we secured a very favorable partial summary judgment, the case
settled.

J.J. WHITE, INC. v. WILLIAM A. GRAHAM CO., d/b/a THE GRAHAM
COMPANY, WILLIAM A. GRAHAM, IV, and HARRY R. JOHNSON

United States District Court for the Eastern District of Pennsylvania
Civil Action No. 96-6131

Represented: The Graham Company, William A. Graham, IV and
Harry R. Johnson

Trial Judge: The Honorable Robert S. Gawthrop, ITI

Trial Period: 9/14/98 - 9/16/98 (Jury Trial) (settled before verdict)

Opposing Counsel: Steven A. Arbittier, Esq. and
Robert McL. Boote, Esq.
Ballard Spahr Andrews & Ingersoll, LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864-8125
(215) 864-8231

I was the trial counsel for all three defendants.

Summary and Significance:  This RICO, fraud and breach of fiduciary duty case,
brought by a long-time commercial insurance customer against a large commercial
insurance broker, received industry-wide attention as the first litigated attempt to
secure damages for the customary insurance industry practice by which brokers receive
both service fees from customers and non-commission revenue from carriers but do not
specifically disclose that revenue to the broker’s client(s)/customer(s). Before this case,
this practice had not received either regulatory or judicial attention. This particular
case covered an 18-year period, almost 100 insurance policies, more than a dozen
different carriers and allegedly many millions of dollars in premiums, service fees,
commissions and other revenue. Handling it demanded both organizational, advoeacy
and public relations skills.

Disposition: After three years of active litigation, including one interlocutory

appeal to the Third Circuit Court of Appeals on a novel issue involving the interplay of

the McCarran-Ferguson Act and RICO, the case (which was expected to be tried for

three weeks) was resolved after opening arguments, with two of the three counts being

dismissed and the third count being resolved pursuant to a confidential agreement.
DONALD NIKOLAUS v. INSURANCE DEPARTMENT OF THE
COMMONWEALTH OF PENNSYLVANIA, LINDA S. KAISER, INSURANCE
COMMISSIONER, OLD GUARD MUTUAL INSURANCE COMPANY, OLD
GUARD MUTUAL FIRE INSURANCE COMPANY, GOSCHENHOPPEN-HOME
MUTUAL INSURANCE COMPANY and OLD GUARD GROUP, INC.

Commonwealth Court of Pennsylvania, Docket No. 25 MD 1997
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Represented: Donald Nikolaus
Trial Judge: Commonwealth Court Judge James R. Kelley
Trial Period: January 1997
Opposing Counsel: Terrance A. Keating, Esquire
Insurance Department of the Commonwealth of
Pennsylvania
1341 Strawberry Square

Harrisburg, PA 17120
(717) 783-2125
(counsel for Insurance Department)

G. Thompson Bell, Esquire

Stevens & Lee

111 North Sixth Street

P.O. Box 679

Reading, PA 19603-0679

(610) 478-2000

(co-counsel for Old Guard Mutual Cos.)

Richard P. McElroy, Esquire

Blank Rome Comisky & McCauley
1200 Four Penn Center

Philadelphia, PA 19103

(215) 569-5631

(co-consel for Old Guard Mutual Cos.)

I was the sole trial counsel for the plaintiff/petitioner.

Summary and Significance: This case represented the first in-court challenge to
Pennsylvania’s new, “streamlined” mutual insurance company conversion procedure, a
scheme that has been followed in several other states. The statute omitted any notice or
hearing requirement for policyholders who questioned or did not desire the conversion.
Qur client challenged the statute on that basis. Our client was opposed not only by the
Insurance Department but also by the four companies whose management desired
conversion. The litigation was widely reported in the financial and industry press,
although our client eschewed publicity in favor of improving the openness of the
conversion approval process. The result of the litigation was the adoption by the
Insurance Department of certain due process procedures requested by our client to
supplement the new statute.

Disposition: My client challenged the constitutionality of Pennsylvania’s then-new
mutual-to-stock conversion statute relating to insurance companies. The client retained
me to petition to enjoin a policyholders’ proxy vote to authorize the conversion.
Although Judge Kelley refused to issue the injunction, the Court did allow the
constitutional challenges to proceed against the Insurance Department for a full trial.
As a result, the Department agreed to modify its procedures under the statute to meet
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our client’s constitutional concerns prior to completion of the trial, so the matter was
settled. :

THE GRAHAM COMPANY and WILLIAM A. GRAHAM IV v, ROLLINS,
BURDICK, HUNTER COMPANY, AON CORPORATION and JOSEPH M.
McNASBY

United States District Court for the Eastern District of Pennsylvania,
Civil Action No. 92-1851

Represented: The Graham Company and William A. Graham, IV
Trial Judge: The Honorable Jan DuBois - Jury Trial
Trial Period: 6/16/93 - 6/22/93
Opposing counsel: Michael L. Banks, Esquire
Morgan, Lewis & Bockius
2000 One Logan Square_

Philadelphia, PA 19103-6993
(215) 963-5387

I was the trial counsel for the plaintiffs, assisted by a then-junior associate in
my firm, Gerald J. Pappert.

Summary and Significance: This dispute concerned primarily the enforcement of a
very comprehensive covenant-not-to-compete in the context of the highly competitive
insurance brokerage business. My client also sought damages and injunctive relief in
connection with certain actions of the ex-employee’s subsequent employers. The case
also involved serious counterclaims (including libel and slander claims), a conselidated
related state court action and multi-jurisdictional discovery disputes around the
country.

The significance of the case was that a great volume of my client’s most profitable
business was at risk. The damages issues were somewhat novel in terms of the valuation
of the business at issue.

Disposition: Settled after presentation of opponent’s case to the jury. Under the terms
of the settlement, I can only report that my clients were very pleased with the result
which upheld the covenant not compete we sought to enforce.

RICHARD HAEFNER v. RICHARD A, SPRAGUE, EDWARD H. RUBENSTONE,
SPRAGUE AND RUBENSTONE, JACK L. GRUENSTEIN, MICHAEL MINKIN,
and JULIE T. BARSEL

Court of Common Pleas, Philadelphia County, April Term 1984
Civil Action No. 2914

Represented: Richard Sprague and three of his former partners
Trial Judge: The Honorable Louis G. Hill — Jury Trial
Trial Period: 10/24/88 — 11/9/88

Opposing Counsel: Kenneth William Richmond, Esquire
Rosengarten, Richmond & Hevenor
P.C., 1700 Walnut Street, Suite 500,
Philadelphia, PA 19103, (215) 732-4993,
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and
Anthony P. Ambresio, Esquire
317 Belleville Avenue,
Bloomfield, NJ 07003, (201) 748-7474.

Reported at: 20 Phila. 157 (1989); 411 Pa. Super. 672, 593 A.2d 917
(Pa. Super. 1990);
Same Case: 344 Pa. Super. 631, 495 A.2d 618 (1985);
343 Pa. Super. 342, 494 A.2d 1115 (1985).

I was sole defense counsel for all defendants.

Summary and Significance: This was the first lawyer negligence case I ever handled
alone from start to finish. Hence, I include it in this list of “most significant
matters.” 1 credit this case with prompting my long-time interest in matters relating
to professional standards and professional liability. My clients had represented the
plaintiff in connection with highly inflammatory criminal charges and then again in
a federal civil rights action against law enforcement officials. The plaintiff was
dissatisfied with the results, and sued his lawyers.

Like all attorney malpractice cases, this one required mastery of the “case within a
case”. Thus, we dealt with three types of highly inflammatory criminal charges,
alleged policy brutality, federal constitutional law issues and the interplay of federal
and state causes of action and principles of comity. There were also practical and
ethical issues involving simultaneous representation of multiple defendants. We
secured a number of important, reported legal rulings relevant to matters involving
proof of causation in professional negligence cases.

The litigation started in the early 1980°s and lasted seven years. During some of
that time, plaintiff proceeded pro se, providing my first experience with the special
challenges for the court and counsel of dealing with a bright, single-minded, but
unschooled litigant-advocate. The practical significance of the case was the unique
situation of my serving (at a time relatively early in my career) as sole defense
counsel for one of the region’s most well-known, experienced and creative trial
attorneys.

The case also had significance in terms of handling expert witnesses and
appreciation of the art cross-examination of experts.

Disposition: Entry of directed verdict at conclusion of plaintiff’s case; verdict
upheld by Pennsylvania Superior Court; allocatur denied by Pennsylvania Supreme
Court, all in favor of my clients.

M. DIANE KOKEN, INSURANCE COMMISSIONER OF THE
COMMONWEALTH OF PENNSYLVANIA v. FIDELITY MUTUAL LIFE
INSURANCE COMPANY (DEAKINS, et al v. KOKEN)

In the Commonwealth Court of Penusylvania, No. 389 M.D. 1992

Represented: Warren W, Deakins

Trial Judge: None assigned. Court appointed Hearing Master,
Edward J. Finkelstein
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Trial Period: January 19, 2001, January 22, 2001 and October 23, 2001
Opposing Counsel: E. Parry Warner, Esquire
Obermayer, Regmann Maxwell & Hippel
One Penn Center, 19 Floor, 1617 John F. Kennedy Blvd.
Philadelphia, PA 19103 (215) 665-3226

Other Parties’

Counsel: Gary R. Leadbetter, Esquire
Law Offices of Gary Leadbetter
11 East Airy Street

Norristown, PA 19404, (610) 270-0707
(counsel for Uldis Bucus and Lawrence Fullerton)

1 was Mr. Deakins’ sole trial counsel.

Summary and Significance: Because the aggregate of the claims represented a large
sum of money crucial to my client’s retirement, the case was certainly significant to
him. As a legal matter, the case as summarized below presented a significant
challenge because the special legislation and regulatory scheme applicable to
insurance companies in rehabilitation modify conventional corporate and
employment law to the arguable disadvantage of creditors/employees. In this
regard, the law relating to rehabilitation and liquidation is similar in many respects
to bankruptcy law,

Disposition: My client was the former Chief Executive Officer and director of a life
insurance company that entered financial rehabilitation supervised by the
Pennsylvania Insurance Department. The client challenged his termination and
denial of bonus, retirement, salary and other fringe benefit payments. Under
statutory procedures applicable to insurance company rehabilitations, the claims
were assigned to a special hearing master whoe conducted evidentiary hearings and
received briefing and oral arguments over a lengthy period. Ultimately, the
master’s favorable recommendations on my client’s remaining claims were upheld
by the supervising judge without further proceedings.

CHESTNUT HILL ACADEMY, et al v. ANDREW ROSENAU, et al

In the Superior Court of Pennsylvania, Docket Number 3609 EDA 2002

Represented: Amici Curiae National Association of Independent Schools and
Pennsylvania Association of Independent Schools
Trial Judge: Three-judge appellate panel

Appellate Period:  11/19/02-05/03

Opposing Counsel: Allan J. Sagot, Esquire
Allan J. Sagot & Associates
One Liberty Place
1650 Market Street
Philadelphia, PA 19103-7301
(215) 557-0240.
(counsel for Rosenau)
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Other Parties’
Counsel: John B, Langel, Esquire
" Ballard Spahr Andrews & Ingersoll, LLP
1735 Market Street
Philadelphia, PA 19103-7599
(215) 864-8227

{counsel for Chestnut Hill Academy)

1 was the counsel for amici, assisted by one of my associates at the firm, Lauren
deBruicker.

Summary and Significance: An independent secondary school disciplined a senior
who had surreptitiously filmed a classmate and a young woman engaged in intimate
conduct. When the school expelled the student, the student and his parents sought
to enjoin the expulsion on grounds that the school’s customary disciplinary
procedures had not been followed precisely and that the punishment was too severe.
After the trial court enjoined the expulsion (but upheld the school’s right to
preclude the student from attending classes on campus), I was retained by two
associations representing independent schools in Pennsylvania and throughout the
country that sought to appear as amici curiae in the appellate proceedings because
of the potential significance of an appellate decision on the issues of judicial review
and autonomy of the internal disciplinary procedures of non-public schools. The
Superior Court permitted the amicus appearance, received our briefs and invited
my full participation in the oral argument. Inasmuch as by the time the court was
prepared to issue its ruling, the student had completed his senior year with home-
study and was permitted to matriculate at college without a diploma from the
school, the appellate court raled that the controversy was moot, leaving the state of
appellate case law in this jurisdiction in tact, the practical result preferred by the
amici I represented.

Disposition: After appellate briefing and oral argument, the Superior Court ruled
that the matter was moot. None of the parties appealed.

ANDREW SIMON v. MELBA PEARLSTEIN, CONFAB, INC., THE WAVERLY
GROUP, LLC, JAMES M. PAPADA, ITI, ESQUIRE, STRADLEY, RONON
STEVENS & YOUNG, LLP, JOHN PEARLSTEIN, HAYLEY FINK, ABBIE
DEAN, LORRIE PETERS LUNN, FRANK E. WEISE, II1, DUNBAR, CORP. AND
LENARK, LLC.

In the Court of Common Pleas, Philadelphia County, July Term 1999
Civil Action No. 1156

Represented: Melba Pearlstein, John Pearlstein, Abbie Dean, Haley Fink,
Lorrie Peters Lunn, Confab Corp., The Waverly Group,
Dunbar Corp., Lenmark LLC

Supervising Trial

Judge: Honorable Alan Sheppard

Trial Period: Settled before trial.

Opposing Counsel: Richard A. Sprague, Esquire
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Charles Hardy, Esquire

Sprague & Sprague

Suite 400, The Wellington Building
135 South 19" Street

Philadelphia, PA 19103-4909
(215) 561-7681

Other Parties’
Counsel: Dennis R. Suplee, Esquire
Schnader Harrison Segal & Lewis LLP
Suite 3600, 1600 Market Street
Philadelphia, PA 19103-7286
(215) 751-2068
(counsel for Stradley, Ronon, Stevens & Young LLP and
J. M. Papada)

Mare Sonnenfeld, Esquire
Morgan, Lewis & Bockius, LLP
1701 Market Street
Philadelphia, PA 19103

(215) 963-5572

(counsel for F. Weise)

1 was the senior trial counsel for our clients, assisted by my then-partner Elise
Singer and my associate, Kelly Eckel.

Summary and Significance: This litigation presented a proto-typical dispute
involving a very profitable family conglomerate in which a daughter’s ex-husband
had enjoyed the patriarch/CEQO’s favor even after the domestic difficulties but when
the patriarch died, the ex-son-in-law demanded familial-favored status when the
widow and her children decided to sell the businesses over the plaintiff’s objections.
After unsuccessfully trying to block the sales, plaintiff filed civil claims against the
family shareholders (my clients), the primary non-family executive and the family’s
corporate legal counsel. Plaintiff’s claims included equitable and legal claims,
including claims that the patriarch had induced plaintiff to remain with the family
businesses by promising plaintiff a share of the patriarch’s estate commensurate
with the bequests to the direct off-spring, claims of wrongful termination, minority
shareholder claims and a number of other theories. As a result of aggressive
investigatory and discovery efforts, plaintiff and his regionally renowned counsel
were eventually persuaded to abandon his claims leaving the family free to pursue
their intended business plans.

Disposition: Following my taking the deposition of the plaintiff, plaintiff agreed to
withdraw his suit in_toto in return for mutual releases and my clients agreeing to

re-propose their pre-litigation offer to acquire his minority partnership interest in
one of their family enterprises.

POTTSTOWN SCHOOL DISTRICT v. THE HILL SCHOOL and
MONTGOMERY COUNTY BOARD OF ASSESSMENT APPEALS
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Commonwealth Court of Pennsylvania, Ne. 1501 C.D. 2000

Represented: Amici Curiae, Pennsylvania Association of Independent
Schools, The National Association of Independent
Schools, Association of Colorado Independent Schools,
The Association of Independent Maryland Schools,
Association of New England Independent Schools,
California Association of Independent Schools, the
Hawaii Association of Independent Schools, and
Advancement for Delaware Valley Independent Schools

Trial Judge: Honorable Richard S. Lowe

Appellate Panel: Commonwealth Court en banc: June, 2000

Opposing Counsel: Joseph E. Bresnan, Esquire
217 East Butler Avenue
Ambler, PA 19002
(No current telephone number listed)

Other Parties’
Counsel: Thomas D. Rees, Esquire
High, Swartz, Roberts & Seidel LLP
40 East Airy Street
Norristown, PA 19404
(610) 275-0700
(counsel for The Hill School)

I was the counsel for all amici, assisted by my associate, Lauren deBruicker.

Summary, Significance and Disposition: Plaintiff challenged the real estate tax
exemption granted to a single-sex independent school. After the trial court held that
a non-coed school could not be a “purely public charity” under Pennsylvania law, a
consortium of associations of independent schools and colleges retained me to
represent them as amici curiae in the appellate process in which the plaintiff
challenged the constitutionality of the Commonwealth’s Purely Public Charity Act,
arguing that non-coed private schools are impermissibly discriminatory. The Court
granted amici status to our clients, and following briefing and oral argument,
reversed the trial court, upheld the constitutionality of the statute and preserved the
tax exemption for Pennsylvania’s single-sex independent schools and colleges.

Among the associations I represented were 271 single-gender schools. Within
Pennsylvania alone, more than 12,200 students attend all-boys or all-girls schools.
These institutions employ hundreds of teachers, administrators and support staff.
Loss of the tax exemption threatened their future financial viability. More
importantly, these schools feared being summarily characterized as
“discriminatory.” The results obtained in this case permitted the schools to pursue
their educational missions.

19.  Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
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did not involve litigation. Describe the nature of your participation in this
question, please omit any information protected by the attorney-client privilege
(unless the privilege has been waived.)

Response:

One of the clients for which I have provided various non-litigation services
over many years is the Philadelphia Zoo, including most significantly:

. Investigation and resolution of all legal and insurance issues relating
to the Zoo’s Primates exhibit Christmas Eve 1999 fire that completely destroyed the
exhibit, killing the Zeo’s entire primate collection. After negotiating a settlement of
a multi-layer insurance claim I also coordinated the legal services relating to the
contractual issues for the design, construction and operation of the new World of
Primates exhibit which was built on the site in 2001.

Handling contract dispute between the Zoo and its monorail operator
following a series of monorail fires and accidents, including issues relating to
interference of the operation of the monorail with the Zoo’s special animal
husbandry concerns relating to the Zoo’s efforts to breed the federally-protected
bald eagles located near the ride.

Handling various legal issues relating to contracts with animal
brokers handling exotic and/or endangered species crossing international borders.

Many of my services for outside clients have concerned confidential
professional liability and/or professional ethics matters attendant to events such as
professional services firm break-ups, confidential disciplinary complaints to
licensing boards, conflicts of interest ethics analysis, and the like. I cannot disclose
these clients, but a representative sample of such engagements follows:

1 Mid-western, medium-sized law firm was concerned that one of its partners
had engaged in dishonest billing practices over the course of several years. 1 was
retained to conduct internal investigation, evaluate firm’s obligation to report the
partner to the governing disciplinary authority, supervise financial audit, negotiate
partner’s termination, guide the firm’s rectification of client billing, and provide
advice to the firm for instituting operational safeguards.

2. Three partners in large multi-national law firm elected to withdraw from
their firm without notice. The partners retained me to provide them with advice
concerning ethical issues relating to solicitation of clients, associates and support
staff in three different jurisdictions (U.K., New York and Washington, D.C.),
removal of information technology and other property, and to negotiate their
financial separation of the firm. In the last several years I have handled four similar
matters involving lawyers in other law firms and three similar situations for
partners in large accounting firms.
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3. A large international accounting firm retained me to handle a private ethics
investigation against the firm by the AICPA and the Pennsylvania State Board of
Accountancy concerning the allegedly substandard audit of a municipal agency
performed by a local office of the firm. My task was to defend and extricate the
accounting firm from the confidential proceedings so that the firm’s qualification to
submit bids for public-entity engagements would not be jeopardized, a goal that was
ultimately achieved.

4. Ethics complaint against three lawyers to Maine disciplinary board accusing
the lawyers of impermissible conflicts of interest and breaches of ethics duties of
loyalty and confidentiality. I was retained to handle the matter which was
eventually dismissed without any adverse finding and without settlement.

5. Engagement by attorney who is the subject of confidential federal regnlatory
agency for anti-competitive/antitrust violations and “aider and abettor” liability
arising from lawyer’s advice and consultation with consertium of clients in a single
industry seeking to improve their bargaining position vis & vis others in the
industry. My task is to persuade the regulator to close the investigation of the
lawyer.

6. Engagements by several law firms and sole practitioners in various states for
advice on how to adhere to applicable ethics rules while organizing and operating
ancillary businesses, such as lobbying firms, investment advisers, tax preparation
services, sports and entertainment agency activities, crisis management and public
relations firms.

7. Engagements by sole practitioners or small law firms and accounting firms
to prepare ethics-compliant forms and procedures such as engagement letters, fee
structures, conflicts of interest identification and resolution processes, liability
insurance, document retention policies and procedures, etc.

8. Engagements by several in-house corporate law departménts to design
internal ethics procedures and “Sarbanes-Oxley” compliance procedures.

9. Engagements by two large law firms to assist those firms in developing more
“female-friendly” professional environments in order to stem the departures of
women lawyers from those firms.

10.  Legal advice to four educational institutions (private schools, charter schools
and colleges) relating to student disciplinary policies and procedures, removal of
teachers and/or administrators for misconduct, fund-raising initiatives, and tax
exemption issues.
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I Financial Data And Conflict of Interest (Public)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any financial or business interest.

Respouse:  Upon resignation from Duane Morris LLP, I expect to receive a lump-
sum return of my capital account and payment of profits of the firm per my
percentage interest as well as release of my pension and retirement accounts, as
permitted. I have no other financial expectations or arrangements.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

Response:  In the event I am confirmed, I will maintain in my chambers a
sereening mechanism to identify potential conflicts of interest consistent with 28
U.S.C. § 455 and the Code of Judicial Conduct. I will recuse myself from cases in
which Duane Morris LLP (the law firm with which I have been affiliated since
graduating from law school) represents any party, from any case in which my
busband’s employer (currently, PMA Capital Corp.) is a party, from any case in
which any member of my family is a party or witness and from any case in which
my daughter (a lawyer) is counsel for a party.

Do you have any plans, commitments, or agreements to pursue outside employment, with
or without compensation, during your service with the court? If so, explain.

Response: I have no such plans, commitments or agreements.

List sources and amounts of all income received during the calendar year preceding your
nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifls, rents, royalties, patents, honoraria, and other items exceeding $500 or
more. (If you prefer to do so, copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

Response:  Please see Financial Disclosure Report.

Please complete the attached financial net worth statement in detail. (Add schedules as
called for).

Response:  Please see Financial Net Worth Statement.

Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

Response: No, other than to host or attend various fund-raising social events for
various national, state or local candidates.
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A0-10 FINANCIAL DISCLOSURE REPORT Report Required by the Ethics
Rev. 1/2002 in Government Act of 1978
. - Calendar Year 2002 5 US.C. app. §§ 161-111)
1. Person Reporting (Last name, First name, Middle initial) 2. Count or Organization 3. Date of Report
! Prattes, Gene E U.S. District Count, ED. Pa. 11/3/2003
4, Title (Aricle I Judges indicate active or senior status; 5. ReportType (check appropriate type) 6. Reporting Period
magistrate judges indicate full- or part-time)
pistrsie Juce parttime) ® Nomimton,  Date 117312003 112002
U.S. District Judge - Nomines ©
H Initial Anzual Final
i O O O 10/3/2003
7. Chambess or Office Address 8. On the basis of the information contained in this Report and any

I ] modifications pertaining thereto, it is, in my opinion, in compliance
i Duane Morris LLP with applicable laws and regulations.
One Liberty Place

Date,
Philadelphia, PA 19103 Officer.

form must be followed. Complete al) parts, checking the NONE box for each part

L. POSITIONS.  (Reporting individual only; see pp. 9-13 of filing instructions)
] NONE - (Noreportable positions.)

POSITION i IN/E]
L Co-Trustee Trast #1
2. Partner & General Counsel Duane Morris LLP

II. AGREEMENTS. (Reporting individual only; see pp. 14-16 of filing instructions)
{J NONE - v reportable agreements.)

DATE PARTIES AND TERMS

return of capital, distribution of profits eamed during term of partnership. Parties: Duane Morris

1N Est 2004 Post-resignati
LLP & Gene EK. Pratter (Lump Sum)

I NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17-24 of filing instructions)
[0 NONE - (No reportable non-investment income.)

DATE SOURCE AND TYPE
(yours, nat spouse’s)
1 2003 Duane Morris LLP (Spouse - Post Retirement Disiribution)
2. 2002 Duane Morris LLP (Spouse - Post Retirement Distribution)

3 2003 PMA Capital Corp (Spouse - SR, VP & General Counsel)
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Repart
Pratter, Gene E 11732003
HI. NON-INVESTMENT INCOME. (Reporting individual and spouse; sce pp. 17-24 of filing instructions)
3 NONE - (o reportable nom-investment income.)
DATE SOURCE AND TYPE GROSS INCOME
{yours, not spouse’sy
4. 2002 PMA Capitat Corp (Spouse - St. VP & General Counsel)
5. 2003 Duane Morris LLP (Partner) 232,661
6. 2002 Duane Morris LLP (Partner) 460,369
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Daie of Report
: Pratter, Gene E 117372003
IV. REIMBURSEMENTS - o, lodging, food,
{Includes those to spouse and dependent children. Sce pp. 25-27 of instructions.)
[} NONE - (Mo such reportable reimbursements.)
OURCE DESCRIPTION
1. Exempt
V. GIFTS. (ncludes those to spouse and dependent children. See pp. 28-31 of instructions.)
] NONE - (No such reportable gifis))
SOURCE DESCRIPTION VALUE
1. Exempt
V1. LIABILITIES. @ncludes those of spouse and dependent children. See pp. 1234 of instructions.)
3 NONE - (No reportable Tiabilities)
CREDITOR DESCRIPTION VALUE CODE
1. Bank of America

Credit Card
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FINANCIAL DISCLOSURE REPORT [ e Reporing Dare of Ropor
Page 1 of 11 Pratter, Gene E 11/3/2003
VII. INVESTMENTS and TRUSTS - income, value, trmnscations Gncludes those of the spouse and dependent chikdren. Sec pp. 34-57 of fling instructions. )
A B c. b,
. Income during Gross value at end of Transactions dusing reporting period
Description of Assets reporting period reporting period
(including srust assets) ¥ Fom disciosure
® E) ol @ [} 1ot et
] el @) 6)
Place "(X)" after each asset exempt Amount | Type (e Value Value Type {eg § Date Vate | Gain Identity of
from prior disclosure Codel | div. motor | Code2 | Metbod | bw,schl, Manth- | Code? | Code? | buyeriscler
(A int) [ Code3 | merger, Pay OB A | (ifpriate
{QwW) | redemption} transaction)
) NONE 0o reportable income, assets, ot transactions)
1. Prusky Portflio - Retirement #1 E Dividend M T Exempt
2. First Bagle Overseas - Retirement #1 B Dividend M T Exempt
3. Brandywine - Retirement #1 None N T Exempt
4. Sound Shore - Retirement #1 A Dividend N T Exempt
5. Schwab Inst Trust - Retirement #1 None N T Exempt
6. StoneRidge Smalt Cap - Retirement #1 None M T Exempt
7. Vanguard Growth Equity - Retirement #1 None M T Exempt
8. Schwab § & P 500 - Retirement #1 A Dividend K T Exempt
9. BlackRock Core Bond - Retirement #1 D Dividend L T Exempt
10. BlackRock Low Duration Bond - Retirement #1 < Dividend L T Exempt
1. Scwhab Value Advantage - Retirement #1 A Dividend 3 T Exempt
12, Bear Stearns International - Retirement #1 None L T Exempt
13. Marvin & Paimer Globat - Retirement #1 E Dividend Exempt
14. ‘Vanguard Total Bond Market Index - Retirement #2 B Dividend X T Exempt
15. Vanguard Index 500 - Retirement #2 A Dividend X T Exempt
16,  Vanguard International Growth - Retirement #2 A Dividend 3 T Exempt
17, Vanguard Windsor If - Retirement #2 A Dividend Exempt
18. PMA Common Stock - Retirement #2. A Dividend K T Exempt
=51,0000rless B =SI00132500 | C =S2501:85000: - D = 55,001-815,000
1-5100,0% : G =$100,001-51,000000 M) = 510000$S.000.000 | H2 = More than35,000.000- -
K =SISQOLS50000 L =550.000-S100000 % $100,001:5250,000
O ~'SS00,001:S1,000,000  PI =$1,000,001:55,000,000 © P25 $5,000,001-525,000,000
" » [ Ph = $More than $50,000,000, DS o
3 Vi MethoQCodes, . @ =Agorasal oo RIeCot(RealBstmeOnly) 8 = Assessment’, 17 B
SisheCohmme) .0 0 U,=BockVame o - . V =Ofwer . W Eetimaed - L :
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FINANCIAL DISCLOSURE REPORT ‘Name of Persan Reporting Date of Report
Page2 of 11 Praticr, Gene E 11/3/2003

VI INVESTMENTS and TRUSTS - mooow, value, transcations includes those of the spouse 2nd dependent clildren. See pp. 34-57 of filing instructions )

A, B. C. b.
. Tncome dusing Gross value at ed of Transactions during reporting period
Description af Assets reporting period reporting period
(imcluding trust assets) _
(‘) @ W @ o if not exenpt from disclosure
@ @ @ 9]
Place "(X)" aftor each asset exempt Amomt  { Type (eg | Vabe Vate | Type (eg. | Date: Valee | Gain Hdentity of
trom prior discloswre Code § div. rent or Code2 | Method | buy,sell, Month- { Code | Code1 | buyeriselior
(A-H) int) [ Code3 | merges, Day GB Lam | Gprivae
@W) | rdemption) transaction)

19. ‘Vanguard Total Bond Market Index - Retirement #3 B Dividend K T Exempt
20, Vanguard Index 500 - Retirement #3 A Dividend 1.9 T Exempt
21. Vanguard Windsor II - Retirement #3 A Dividend K T Exempt
22, Vanguard Intemationat Growth - Retirement #3 A Dividend ¥ T Exempt
23, Vanguard Short Term Bond - Retirement #3 B Dividend K T Exempt
24, Vanguard Windsor 11 - Retirement #4 A Dividend H T Exempt
25. Vanguard US Growth - Retirement #4 A Dividend ] T Exempt
26. Vanguard Explorer - Retirement #4 A Dividend i T Exempt
27. Vanguard Strategic Equity - Retirement #4 A Dividend K T Exempt
28. ‘Vanguard International Growth - Retirement #4 A Dividend I T Exempt
29. Deutsche International Equity - Retirement #5 None Exempt
30. DFA US Smalt Cap Value - Retirement #5 A Dividend 3} T Exernpt
3L DFA US Large Cap Value - Retirement #5 A Dividend 3 T Exempt
32, Federated US Govt 1 - 3 - Retirement #5 A Dividend K T Exempt
33. First Eagle Overseas - Retirement #5 A Dividend 3 T Exempt
34, Janus Fund - Retirement #5 None ] T Exempt
a5, Janus Adviser Growth - Retirement #5 None Exempt
36. Janus Adviser Internationat - Retirement #5 A Dividend I T Exempt

2 $1,001-52.500 C «3250085000, ., D =SS000815000 . 'E =315,001.850000 - ]

~$100001-81,000000 © H1 =$1,000,00-55,000000  H2 = Mare than 35,000,000 - o
1'550,000" 1, =556,001-8100000 5,00)-5256,000. -

51,000,000 - Pi_= 51,000,001.55,000,000

; e P4 = SMore tun $50,000000

| Cost{(Real Esta Ony) S, = Assessmemt

e Gt W «Edfed

Qi Apprisal 1
U ~Bodk Valie, ,
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FINANCIAL DISCLOSURE REPORT ‘Name of Person Reporting Date of Report
Page 3 of 11 Pratter, Gene E 11/3/2003

VII, INVESTMENTS and TRUSTS - income, vaine, transcations (inchudes those of the spouse and dependent children. See pp. 34-57 of Sling instructions.)

A B <. D.
L . Tncome during Gross value atend of ‘Transactions during reporting period
Description of Assets reporting period seporting period
(inchuling trust assets)
o @ oy @ © T oot exermpt Tosare
@ 1] @ *
Place "(0)" afer each assot exempt Amowt | Type (ep | Vae Vale | Type (ep | Dot | vame |Gam Identity of
from prior disclosure Code | div. rent. or Code? | Method | buy.sell, Month- | Code2 | Code1 | buyesssclier
AH) int) P Code3 | terger, Day P (AR (if private
@w) | redemption) transaction)

37. MFS Emerging Growth - Retirement #5 None Exempt
38, NB Fasciano - Retirement #5 ‘None 1 T Exempt
39, Schwab Money Market - Retirement #5 A Interest ¥ T Exempt
40, Sound Shore - Retirement #5 A Dividend J T Exempt
4t. Westcore MIDCO Growth - Retirement #5 None I T Exempt
42, Federated US Gov't 1 - 3 - Retirement #5 A Dividend k) T Exempt
43. Janus Adviser International - Retirement #6 A Dividend 1 T Exempt
44, MFS Mass Investors Trust - Retirement #6 A Dividend 1 T Exempt
45. PMA Common Stock - Retirement #6 B Dividend K T Exempt
46. Royce Opportunity - Retirement #6 A Dividend J T Exempt
47, Schwab Money Market - Retirement #6 A Interest 3 T Exerapt
48, Thornburg Value - Retirement #6 A Dividend 1 T Exempt
49, StoneRidge Small Cap Equity - Retirement #7 None L T Exempt
50. Deutsche International Bquity - Retirement #7 None Exempt
51. Baron Growth - Retirement #7 None L T Exempt
52, Bear Stearns International - Retirement #7 None 3 T Exempt
53.  Brandywine - Retirement #7 None L T Exempt
54. Columbia Growth - Retirement #7 None L T Excmpt

B =SL00152500
.G =5100,001-31,000,000
LK = 515,001:550,000

= $2,561-85,000 D. =$5,001-815,000

= $1,000,001-35,000,000  H2 = More than 35,000,000
L =S50001-5100000 .. M =$10010-8250000, . . .
TP =$1.000,00185,000000 P2 = $5000.001-825,000000 , -

PR P4 = SMore than $50,000,000" |
R =Cost (ReutEs'Culyy ;5 = Assesstoent .« T =
V. = Other | < W mEslimied - "




FINANCIAL DISCLOSURE REPORT

95

Name of Person Reporting Date of Report
Paged of 11 Pratier, Gene E 11/3/2003
VIL INVESTMENTS and TRUSTS -~ income, valos, transoations (nchudes those of the spouse and depenslens children. Soe pp. 34-57 of Hling insirustions.)
A 8 c. D.
- Income durit Gross value at end of Traitsactions during reporting period
Description of Assets reporting Pﬂ::d reporting period i
(inchuding tnust assets)
@ ) ® @ ™ TE ot excrpt GO AiscKsure
@ 3 () (o]
Place "(X)" after cach asset exempt Amount Type (g Vaiue Value Type (eg. Date: Vake | Gain 1dentity of
from prior disclosurs Code 1 div, rent or Code2 | Method | buy,sell, Month- | Code? { Code1 | duyersselier
-8 int) [543 Code3 | merger, Day [E2 S 1% ) (if private
QW) | redemption) wransactior)
55. DFA US Micro Cap - Retirement #7 A Dividend K T Exempt
56,  DFA One Year Fixed - Retirement #7 p Dividend N T Exempt
57. DFA US Small Cap Value - Retirement #7 None ¥ T Exempt
58. DFA US Large Value - Retirement #7 < Dividend M T Exempt
59, Dodge & Cox Stock - Retirement #7 D Dividend M T Exempt
60. Federated US Govt 1 - 3 - Retirement #7 D Dividend M T Exempt
81, First Eagle Overseas - Retirement #7 B Dividend L T Exempt
62, Hotchkis & Wiley Mid Cap Value - Retirement #7 None L T Exempt
63. Julius Baer International - Retirement #7 A Dividend K T Exempt
64.  MFS Emerging Growth - Retirement #7 None Exempt
65. Montgomery Emerging Markets - Retirement #7 None Exempt
66.  Morgan Stanley Internationa} - Retirement #7 A Dividend L T Exempt
67.  Morgan Stanley Emerging Markets - Retircment #7 None )4 T Exempt
68, Royee Opportunity - Retirement #7 B Dividend M T Exempt
69.  Schwab Money Market - Retirement #7 A Interest ] T Exempt
70,  Sound Shore - Retirement 47 B Dividend Exempt
7. Vanguard Growth Equity - Retirement #7 A Dividend L T Exempt
72. ‘Westcore Intemational Frontier - Retirement #7 None K T Exempt
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FINANCIAL DISCLOSURE REPORT [ ome of berson Reporing Date of Report
Page Sof 11 Praiter, Gene E 11/3/2003
VIL INVESTMENTS and TRUSTS — score e, uscabons (octtes s of s spous ad epradst ciie. So . 345 o Gl sinesions)
A B. c. D
i Income during Gross vatus at end of Transactions during reporting period
Description of Assets reparting period repotting period e b
Ginchuting trust assets) —F
[0 @ o[ @ ) Jo! rempLon discosre
@ & @ [&]
Place "(X)" afior each asset exempt Amout | Type (ep | Ve | Vame | Type {op | Date | value |Gain idetity of
from prier disclosure Code t div. restor | Code2 | Metbod | buy,sefl, Month- § Code2 | Code1 | buyeriselier
(A1) ) 25 Code3 | merger, Day oR {am | Gfprivee
@Ww) | Tedemption) transaction)
73. Westcore Mid Cap Opportunity - Retirement #7 A Dividend L T Exempt
74. Westcore Growth - Retirement #7 None L T Exempt
75, Westcore MIDCO Growth - Retirement #7 None L T Exempt
76. Schwab Money Market - Trust #1 A interest K T Exempt
. Schwab Municipal Money Market - Trust #1 A Interest N T Exempt
78, Scudder Short Term Muni - Trust #1 A Dividend L T Exempt
79, SBC Communications Common Stock - Trust #1 A Dividend K T Exempt
80, Agere Systems Common A - Custodial #1 None Exempt
81, Agere Systems Common B - Custodial #1 None Exempt.
82. Avaya Common - Custodial #1 None Exempt
83, Ciseo Systems Common - Custodial #1 None Exempt
24, Comcast Corp Common - Custodial #1 None Exempt
8S. DFA One Year Fixed - Custodial #1 A Dividend K T Exempt
86. RR Donnelly & Sons Common - Custodial #1 A Dividend Exempt
87. Dodge & Cox Stock - Custodial #1 A Dividend K T Exempt
88. Federated US Gov't 1 - 3 « Custodial #1 A Dividend K T Exempt
£9. First Bagle Overseas - Custodial #1 None J T Exempt
90. Janus Fund - Custodial #1 None I T Exempt
. T B, =S,00182500 o
|6, =$100,001-81,000.000
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FINANCIAL DISCLOSURE REPORT

Name of Person Reporting Date of Report
Page 6 of 11 Pratter, Gene E 11/3/2003
VIL. INVESTMENTS and TRUSTS - income, value, transcations (ncludes those of the spouse and dependent children. St pp. 34-57 of iling instructions.)
A B. < D,
- Income during Gross value at end of ‘Transactions during reporting period
Deseription of Assets reporting period reporting period
(inctuding trust assets) T ]
[0 @ m | @ ) 20 vt oot
@ @ @ (&)
Place "()" after each asset excopt Amout | Type (eg | Vahe Value | Type (68 | D | Ve | Gam Identity of
from prior disclosure. Code | div. rent or Code2 | Method { buy,sel, Month~ { Code? [ Codet §. buyeriseller
AR int) [e25 Code3 | merger, Day @B A | Gfpevate
QW) | redevption) transaction)
91, Janug Adviser Growth - Custodial #1 None Exempt
9. Johnson & Johnson Common ~ Custodial #1 A Dividend ¥ T Exempt
93. Julius Baer Internationa! - Custodial #1 None ¥ T Exempt
94, LSI Logic Common - Custodial #1 None Exempt
95, Lucent Technologies Common - Custodial #1 ‘None Exempt
96. MBNA Common - Custodial #1 A Dividend Exempt
97, Morgan Stanley International - Custodial #1 Nong ¥ T Exempt
93.  NB Fasciano - Custodial #1 None J T Exempt
99, PMA Commaon - Custodial #1 B Dividend K T Exempt
100, Royal Duch Common - Custodial #1 A Dividend Exempt
101,  Royce Opportunity - Custodial #1 Royalty ) T Exempt
102,  Schwab Money Market - Custodial #1 A Interest J T Exempt
103,  Westcore Mid Cap Opp - Custodial #1 None 3 T Exempt
104, Westcore MIDCO Growth - Custodial #1 None J T Exempt
105,  Vanguard Windsor Xf - Custodial #1 B Dividend Excmpt
106.  Vanguard Small Cap - Custodial #1 A Dividend Exempt
107,  AT&T Commeon - Brokerage #1 A Dividend b T Exempt
108.  Avaya Common - Brokerage #1 None Exempt
A =51,000 drdess B =$1,00152,500" € =$2501-95,000, - .
6 | . G =$100001-31,000,000  H1 =51,000,001-$5,000,000
e R Si5001850,000 1 .
= 5250,000.$500000, . | O = 5500.001-51,006,000
", .3, = $25,000,001-$50,000, e .
Q7 ALl 2 R = ot (Rl Bste Onl)
L UtmBookValss o UV ot -
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Name of Person Reporting Date of Report
Page 7 of 11 Pratter, Gene E 11/3/2003
VI INVESTMENTS and TRUSTS - income, value, transcations (includes those of the spouse and dependent children. Sec pp. 34-57 of filing instructions.)
A B c. D.
E i Gross value at end of Transactions durk ing peri
otionof income during npn;srsu;xg ;::xi of ‘Tansactions during reporting period
(including trust assets) i e
0 ) Wl e w X 2ol enextpy Bom diclosre
@ ® [} ©
Place "(X)" after each asset exempt Amont | Type (ep | Vahe vaie § Type (eg | Dae: | vaue | Gain Identity of
fromn prior disciosure Code div. rent or Code2 | Method § buy.sell, Month~ { Code2 | Code1] buyeriscller
(A-1) int) 25 Code3 | merger, Day a» fam | Gfprvate
QW) | redemption) transaction}
109,  Duetsche International - Brokerage #1 ‘None Exempt
110.  Baron Growth - Brokerage #1 None K T Exempt
111, DFA Tax Mgd Marketwide Value - Brokerage #1 A Dividend X T Exempt
112, DPA Tax Mgd US Small Cap Vahue - Brokerage #1 A Dividend X T Exempt
113,  Dreyfus Short Term Muni - Brokerage #1 B Dividend Exempt
114, Federated Short Term Muni - Brokerage #1 A Dividend K T Exempt
115.  First Eagle Overeseas - Brokerage #1 A Dividend ] T Exempt
116. 1BM Common - Brokerage #1 A Dividend Exempt
117.  Janus Fund - Brokerage #1 None K T Exernpt
$18.  Janus Adviser Growth - Brokerage #1 None Exempt
119, Janus Adviser Infernational - Brokerage #1 A Dividend 3 T Exempt
120.  Lucent Technologies Common - Brokerage #1 None J T Exempt
121,  MFS Emerging Growth - Brokerage #1 ‘None Exempt
122.  Morgan Stanley International - Brokerage #1 A Dividend J T Exempt
123.  PMA Common Stock - Brokerage #1 c Dividend M T Exempt
124.  Schwab Money Market - Brokerage #1 A Interest X T Exempt
125, Scudder Short Term Muni - Brokerage #1 D Dividend M T Exempt
126.  Sound Shore - Brokerage #1 A Dividend 1 S T Exerapt
B ~$100152.500 1, © =$2,501-35,000 =0 D -=35,001-515.000
G =5100001-51000,000  HI =3$1,000001-55,000,000 , H2 = More than 35,000,
S e sisp0ortess AUSMLE000 L =S00RSI0000L M = $100,001-3350,0
N S2500008500,006", | F-, 0 T §500,001-4.000000  PH = $1,000001-55,000,000."
AU e = SMore tan SS0.000.000
1t R = Cost (Real Esate Only) e N
OV owOmer - e
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Narmne of Person Reporting.

Pratter, Gene E

Date of Report
11/372003

VI INVESTMENTS and TRUSTS -~ income, value, transcations (includes those of the spouse and dependent children. See pp. 34-57 of filing instructions.)

A B, L D.
- income during Gross value st end of Transactions during reporting period
Desetiption of Assets reparting petiod ing period
(including trust assets) R Tporoe e e
) @ o e ) LS onr
@ &) @) )
Place "(X)" after each asset exemmpt Amowt | Type (e | Vaiue Valie | Type (e& | Dat | vaie ) Guin identity of
o prior discloswe Code 1 div. entor | Code2 | Method | buysell, Month- § code2 | Codet | buyersseller
(A ey (2] Code3 | merger, Day ¢Fy j(A-E) Gif private
@wy | redemtion) srnsaction)
127.  UPS Common - Brokerage #1 A Dividend Exempt
128.  Westcore MIDCO Growth - Brokerage #1 None K T Exempt
129.  Agilent Technologies Common - Brokerage #2 None Exempt
130.  Baron Growth - Brokerage #2 None 3 T Exempt
131, ChevronTexaco Common - Brokerage #2 None Exempt
132.  Clorox Comnion - Brokerage #2 None Exempt
133.  Columbia Growth - Brokerage #2 None Exempt
134, Commerce Bancorp Common - Brokerage #2 None Exempt
135.  DFA US Micro Cap - Brokerage #2 None ¥ T Exempt
136.  DFA Tax Mgd Marketwide Value - Brokerage #2 A Dividend K T Exempt
137.  DFATax Mgd US Small Cap Value - Brokerage #2 None i T Exempt
138.  Dodge & Cox Stock - Brokerage #2 A Dividend K T Exenipt
139, Dover Corp Common - Brokerage #2 None Exempt
140, ExxonMobil Common - Brokerage #2 A Dividend b) T Exempt
141,  Federated Short Term Muni - Brokerage #2 A Dividend K T Exempt
142, Federated US Gov't 1 - 3 - Brokerage #2 A Dividend Exempl
143,  FAM Vahue - Brokerage §2 None Exempt
144.  First Eagle Overseas - Brokerage #2 None 1 T Exempt
+ =3$2,501-85,000 D7 = $3,001:515,000
HE < $1,000,001-35,000, H2_=More than 55,000,000
: : ) L 43500015100 ¥ ~5100,001°5250,000
0= 5500601510000, P1 = 51.000003-$5,000000 2 = $5,000,001-525,000,000
LT Fa Mo e sS0.000%0 1 RS
R . = Cost {Real Estoié Only) T
Vv o=Omet . oy
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Page 9 of 11 Pratter, Gene E 11/3/2003
VIL INVESTMENTS and TRUSTS - income, vaiue, transcations {inchudes thoss of the spouse end dependat chiddren. See pp. 34-57 of Siling instructions.)
A B. c D
- Inoowme during Gross value at end of Trensactioss duri ing period
Description of Assets seporting period tepotting period g TEROTng
(including trust assets) TR
o @ o) @ I T not exermpt disclosure
[} (0] @ )
Place "(X)* after each asset exenpt Amomt | Type (eg | Vale vae | Type (eg | Dawe: Vaiue { Gain tdentity of
from prior disclosure Code 1 div. rent or Code2 | Method | buy,sell, Month- | Code2 ] Codel | buyeriselier
{A-1) nt} [433] Coded | werger, Day g Al Gf private
@wy | redemption) transaction)
14s.  First Eagle Global - Brokerage #2 Nore 3 T Exemnpt
146,  Forrester Research Comon - Brokerage #2 ‘None Exempt
147,  General Electric Common - Brokerage #2 A Dividend 1 T Exempt
148, HSBC Holdings Common - Brokerage #2 None Exempt
149, Hewlett Packard Common - Brokerage #2 A Dividend Exempt
150,  Hotchkis & Wiley Mid Cap Value - Brokerage #2 None K T Exempt
151, Intel Common - Brokerage #2 None Exempt
152,  JP Morgan Commen - Brokerage #2 None Exempt
153,  Janus Fund - Brokerage #2 None ¥ T Exempt
154,  Janus Adviser Growth - Brokerage #2 None Exempt
135, Janus Adviser International - Brokerage #2 ‘None 1 T Exempt
156.  Johnson & Johnson Common - Brokerage #2 A Dividend K T Exempt
157.  Julius Baer International - Brokerage #2 None J T Exempt
158,  Kimberly Clark Common - Brokerage #2 A Dividend 3 T Exempt
159.  Merck Common - Brokerage #2 ‘None Exempt
160,  Marsh & McLennan Common - Brokerage #2 None Exempt
161.  Morgan Stanley International - Brokerage #2 Nonie 3 T Exempt
162.  NB Fasciano - Brokerage #2 None 3 T Exempt
© =3$1,001-52,500 =32,500-35000 ot DI 35001815900
=$1,000,001-35,000,000° H2 > Mo ¥
=51,000,001-55,000, 500
= SMore than $50,000000
S = Asséssment ¥
W Estinated .
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FINANCIAL DISCLOSURE REPORT  [3s strorson neporins Date of Report
Page 10 of 11 Pratter, Gene B 11/3/2003
VIH. INVESTMENTS and TRUSTS - incoms, value, transcations (includes those of the spouse and dependent children. Ses pp. 34-57 of iling instructions.)
A B < n.
L Incorme during Gross value at end of ‘Fransactions during reporting period
Description of Assets reporting period reporting period
(imeluding trust assets)
O @ I @ o 1 50f exempt from disclosure
@ ] @ ]
Place "(X)" after each assct exempt Amomt | Type {eg | Vale Vale | Twe (g | Daw: Vate | Gain Identity of
from prior disclosure Coded |div.wator | Code2 | Meod | buy,seli Mouth- | Code2 | Code 1 | buyeriscler
(A-H) int) 1243 Codes | menger, Day @9 {an (fprivate
@w) | rdemption) tansaction)
163.  Onandango Couty, NY Bond - Brokerage #2 None X T Exempt
164.  Royce Oppartunity - Brokerage #2 None K T Exempt
165.  Schiumberger Common ~ Brokerage #2 None Exempt
166.  Schwabd Money Market - Brokerage #2 A Interest K T Exempt
167.  Scudder Short Term Muni - Brokerage #2 A Dividend L s Exempt
168.  Sound Shors - Brokerage #2 A Dividend Exempt
168,  SBC Communications Common - Brokerage #2 A Dividend ¥ T Exempt
170,  Teleflex Common - Brokerage #2 None Exempt
171.  Thomburg Value - Brokerage #2 A Dividend Exempt
172.  Tweo Intemational Common - Brokerage #2 None Exempt
173.  US Treasury Note 8/15/05 - Brokerage #2 A Dividend X T Exempt
174.  US Treasury Note 10/15/06 - Brokerage #2 None K T Exempt
175.  VYan Kampen Comstock - Brokerage #2 None Exernpt
176.  Westcore Mid Cap Opp - Brokerage #2 None J T Exempt
177.  Westcore Growth - Brokerage #2 None X T Exempt
178, Westcore MIDCO Growth - Brokerage #2 None K T Exempt
179,  Bquitable Variable Life - Alliance Common None L T Exernpt
180,  Equitable Variable Life - Alliance International Nons 3 T Exempt
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FINANCIAL DISCLOSURE REPORT

Name of Person Reporting Date of Report
Page 11 of 11 Praster, Gene E 11/3/2003
VII, INVESTMENTS and TRUSTS - income, value, transcations (inchudes those of the spouse and dependent children. See pp. 34-57 of filing instructions.)
A B c .
. Tocome during Gross value at end of Trausactions driog reporting period
Description of Assets reporting period seportiog period
{including trust assets) e e Tae— 1
) @ o] @ %) Itnot xemp B disclosur
B ECR R ®
Place "(X)" after each asset exempt Amount | Type (ep | Vaime value | Type {e3 | Dae | value {Gain identity of
from prior disclosure Code div. rent. or Code2 | Method | duy,sell, Month- | Code2 | Codet | buyeriselier
[ N P 0P | Codes | wemr Day |gp) [(AW) | Gfprivee
QW) redemption) ‘transaction)
181,  Duane Morris LLP Partnership Capital Account B Interest N u Exempt
182, Carlyle Real Estate LLP A Dividend 3 T Exempt
183,  Wheeler Temace LTD A Dividend 3 T Exempt
184,  PNC Accounts A Interest K T Exempt
185.  Nantucket Bank Account A Interest i T Exempt

. =$1,001-52,500
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
. Pratter, Gene E 11732003

VI ADDITIONAL INFORMATION OR EXPLANATIONS  (odicstepartof Report)

FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Repart
Pratter, Gene B 11/3/2003

IX. CERTIFICATION.

1 certify that al} inf ion given above (including information pertaining to my spouse and minor or dependent children, if
any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld
because it met applicable statutory provisions permitting non-disclosure.

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported ate in compliance with the provisions of 5 U.8.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

Signature %/Z/O/,é/&) » Date )Zﬂmvéf/\j’ ,2303——

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.C. app. § 104)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Cormmittee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

Washington, D.C. 20544
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all
assets (including bank accounts, real estate, securities, trusts, investments, and other financial
holdingg) all Habilities (including debts, mortgages, loans, and other financial obligations) of
yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 52,000 | Notes payable to banks-secared 0
U.S. Government securities-add schedule 56,672 | Notes payable to banks-unsecured 0
Listed securities-add schedule 5,590,340 | Notes payable to relatives [
Unlisted securities—add schedule 0 | Notes payable to others °
Accounts and notes receivable: Accounts and bills due (Monthly Household) 10,000
Due from relatives and friends 0 | Unpaid income tax [
Due from others 0 | Other unpaid income and interest 1]
Doubtful 0 | Real estate mortgages payable-add schedule 285,000
Real estate owned-add schedule 2,000,000 | Chattel mortgages and other liens payable o
Real estate mortgages receivable 0 | Other debts-itemize:
Autos and other personal property 400,000 | Real Estate Tax Bl 9,700
Cash value-life insurance 97,554 | Credit Card 28,000
Other assets itemize:
Duane Morris Partnership Capital Account 359,389
Totx) liabilities 332,706
Net Worth 8,172,258
Total Assets 8,504,955 | Total fiabilities and net worth 8,504,955
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor 0 { Are any assets pledged? (Add schedule) NO
On leases or contracts 0 | Areyou defendant in any suits or legal NO
actions?
Legal Claims © } Have you ever taken bankruptey? NO
Provision for Federal Income Tax [
Other special debt [
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Net Worth Statement
Attached Schedule
US Government Securities
US Treasury Note 6.5% 8/15/05 27,359
US Treasury Note 8.5% 10/15/06 28,313
Total 55,672
Listed Securities

Brokerage #1

Schwab Money Market 18,037
Federated Short Term Muni 32,779
Scudder Short Term Muni 103,940
AT & T Corp 216
Lucent Technologies 35
PMA Capital Corp 129,059
Baron Growth 21,240
DFA Tax Mgd Markeiwide Value 27,538
DFA Tax Mgd US Small Cap Value 19,537
First Eagle Overseas 9,984
Janus Adviser International 10,652
Janus Fund 26,176
Julius Baer International Equity 7,626
Morgan Stanley international Equity 8,598
Sound Shore 21,644
Westcore MIDCO Growth 22,495
Total 459,556
Brokerage #2

Schwab Money Market 28,977
Onondaga County, NY Bond 25,083
Federated Short Term Muni 45,124
Scudder Short Term Muni 59,540
ExxonMobil Corp 10,614
General Electric 11,924
Johnson & Johnson 19,362
Kimberly Clark 6,877
SBC Communications 11,748
Baron Growth 13,789
DFA Tax Mgd Marketwide Value 16,103
DFA Tax Mgd US Small Cap Value 11,651
DFA US Micro Cap 5,966
Dodge & Cox Stock 31,139

First Eagle Overseas 13,840
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Hotchkis & Wiley Mid Cap Vaiue 22,808
Janus Adviser International 11,284
Janus Fund 11,848
Julius Baer International Equity 11,126
Morgan Stanley International Equity 11,732
NB Fasciano 13,672
Royce Opportunity 18,403
Westcore Growth 19,240
Westcore Mid Cap Opportunity 8,425
Westcore MIDCO Growth 27,326
Total 467,601
Retirement Account #1

Prusky Portfolio 113,519
First Eagle Overseas 138,522
Brandywine 250,526
Sound Shore 250,657
Schwab Inst. Trust Value 293,363
StoneRideg Small Cap Equity 140,094
Vanguard Growth Equity 104,050
Schwab S & P 500 48,678
BlackRock Core Bond 86,016
BlackRock Low Duration Bond 81,286
Schwab Value Advantage 6,158
Bear Stearns International 68,244
Total 1,581,113
Retirement Account #2

Vanguard Total Bond Market Index 16,872
Vanguard 500 index 20,834
Vanguard International Growth 13,658
PMA Capital 26,669
Total 78,031
Retirement Account #3

Vanguard Total Bond Market Index 16,577
Vanguard 500 Index 18,344
Vanguard International Growth 12,908
Vanguard Windsor I} 21,075
Total 68,902

Retirement Account #4



Vanguard Short Term Bond
Vanguard Windsor I
Vanguard US Growth
Vanguard Explorer

Vanguard Strategic Equity
Vanguard international Growth
Total

Retirement Account #5

Schwab Money Market
Federated US Govemment 1 -3
DFA US Large Cap Value
DFA US Small Cap Value
First Eagle Overseas
Janus Adviser International
Janus Fund

NB Fasciano

Sound Shore

Westcore MIDCO Growth
Total

Retirement Account #6

Schwab Money Market
Federated US Government 1 -3
PMA Capital

Janhus Adviser International
MFS Mass Investors Trust
Royce Opportunity

Thornburg Value

Total

Retirement Account #7

Schwab Money Market
Federated US Government 1 - 3
DFA One Year Fixed

Baron Growth

Bear Stearns International
Brandywine

Columbia Growth

DFA US Large Cap Value

DFA US Micro Cap

DFA US Small Cap Value
Dodge & Cox Stock

First Eagle Overseas

Hotchkis & Wiley Mid Cap Value
Julius Baer International

107

30,014
12,101
10,469
14,663
19,072
10,568

96,887

714
15,202
5,537
5,062
5,866
2,003
4,573
4,339
4,467
3,678
51,531

3,499
6,901
37,590
2,269
3,843
3,885
3,164

61,151

14,636
260,380
207,336

78,037

51,851

88,628

79,628
186,545

26,782

10,507
246,705

70,045

96,236

33,285



108

Morgan Stanley Emerging Markets 26,881
Morgan Stanley Intemational 66,096
Royce Opportunity 162,863
StoneRidge Small Cap Equity 53,187
Vanguard Growth Equity 89,246
Westcore Growth 53,758
Westcore International Frontier 36,372
Westcore Mid Cap Opportunity 99,249
Westccore MIDCO Growth 88,291
Total 2,126,645
Trust #1

Schwab Money Market 15,936
Schwab Muni Money Market 275,000
Scudder Short Term Muni 73,905
SBC Communications 24,431
Total 389,272
Custodial #1

Schwab Money Market 3,622
DFA One Year Fixed 31,669
Federated US Government 1 -3 20,510
Johnson & Johnson 9,904
PMA Capital 43,855
Dodge & Cox Stock ) 15,928
First Eagle Overseas 6,012
Janus Fund i 12,834
Julius Baer International 8,974
Morgan Stanley international 8,775
NB Fasciano 9,442
Royce Opportunity 13,370
Westcore Mid Cap Oppriunity 12,763
Westcore MIDCO Growth 11,003
Total 205,651
Carlyle Real Estate LP ) 2,000
Wheeler Terrace LTD 2,000
Total Listed Securities 5,690,340

Real Estate Owned

Pennsylvania Home 1,400,000
Massachusetts Home 600,000

Total 2,000,000
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Real Estate Mortgages Payable

Chase Bank 97,000
Roxborough/Manayunk Bank 174,000
Nantucket Bank 17,000

Total 285,000
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Senator KYL. As I said, that is a testament. We understand that
none of us are here without the support of a lot of other folks, and
it is nice to be able to recognize them.

Neil Vincent Wake, opening statement and/or introduce members
of your contingent here.

STATEMENT OF NEIL VINCENT WAKE, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA

Mr. WAKE. Thank you, Mr. Chairman. I have no opening state-
ment, but I, too, want to thank President Bush for submitting my
name, and I want to thank this Committee and the Senate for their
consideration of my nomination.

I also want to express my thanks to Senator McCain and to you,
Mr. Chairman, for your support as well.

I'd like to introduce my family. I've got a pretty good contingency
here because I have eight brothers and sisters, and a fair number
of them are here.

First let me start with my wife, Shari Capra. And my brother,
Dan Wake. Dan is the other lawyer in the family, from Denver.
And my sister, Joy Wake. And another brother, Ward Wake. And
also Ward’s family, his wife, Syllvette Wake, and—she may have
stepped out. She stepped out. Oh, well. The reason she probably
stepped out is because of the children that she brought: Chantall,
who is perhaps not here either, and Aiden, who is only 1 year old.
So that probably—

Senator KYL. She is excused.

[Laughter.]

Mr. WAKE. And I also have some very dear friends that I'd like
to introduce: Dr. Karen Rigamonti and her daughter, Eva
Rigamonti. They are very dear friends of ours from Phoenix, who
have lived in Baltimore for quite a while, and they have come
down. I want to express my thanks to all of them for being here.

Senator KYL. Thank you all very much for your attendance here
today.

[Applause.]

[The biographical information follows:]
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QUESTIONNAIRE FOR NOMINEES REFERRED
TO THE
UNITED STATES SENATE COMMITTEE ON THE JUDICIARY

L BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used): Neil Vincent Wake
Address: List current place of residence and office address.
Residence: Phoenix, AZ

Office: Law Offices of Neil Vincent Wake
3030 N. 3" Street, Suite 1220
Phoenix, AZ 85012

Date and place of birth: July 2, 1948, Phoenix, AZ.

Marital Status (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address.

Shari Magdalene Capra

Occupation: self-employed attorney and mediator
Shari M. Capra, P.C.

3030 N. 3" Street, Suite 1220

Phoenix, AZ 85012

Education: List each college and law school you attended, including dates of
attendance, the degrees received, and dates degrees were granted.

Law: Harvard University, Cambridge, MA, 1971-1974. J.D., cum laude, June
1974.

College:  Arizona State University, 1968-1971, BA with high distinction,
February 1991.

St. Mary’s Seminary, Santa Barbara, CA, and Perryville, MO,
1966-1968 (left to transfer to Arizona State University). These schools
have been closed.
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Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

Proprietor (January 1999 to present)
Law Offices of Neil Vincent Wake,
3030 N. 3" Street, Suite 1220
Phoenix, AZ 85012-3050

Partner (1994-1998)

Bryan Cave LLP

Two N. Central Ave, Suite 2200
Phoenix, AZ 85004-4406

Proprietor (1989-1994)

Law Offices of Neil Vincent Wake
340 E. Palm Lane, Suite 275
Phoenix, AZ 85012

Partner (1982-1989)

Beus, Gilbert, Wake & Morrill
3200 N, Central Ave., Suite 1000
Phoenix, AZ 85004

Partner (1978-1982) and Associate (1974-1977)
Jennings, Strouss & Salmon

Two N. Central Ave., Suite 1600

Phoenix, AZ 85004

Summer law clerk (June-September 1973)
Brown and Bain PA

2901 N. Central Ave., 20" Floor

P.O. Box 400

Phoenix, AZ 85001-0400

Summer law clerk (June-August 1972)
Jennings, Strouss & Salmon

Two N. Central Ave., Suite 1600
Phoenix, AZ 85004
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Intern (January-August 1971)
Office of the Mayor

City of Phoenix

200 W. Washington

Phoenix, AZ 85003

National Board of Visitors of The University of Arizona College of
Law, 1995 to present.

Community Legal Services, Board of Directors, 1976 to 1981 (legal
services provider in central Arizona).

7. Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of

discharge received.
No.

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

Fellow of the American Academy of Appellate Lawyers, 1993 to present.
Chairman, Appellate Rules and Standards Committee, 1997 to present.
The Academy consists of 259 members nationwide. Admission is by
invitation.

National Board of Visitors of The University of Arizena College of
Law, 1995 to present.

Arizona State University academic scholarship (tuition waiver), 1968-
1971,

Phi Kappa Phi Honor Society, 1970.
9. Bar Associations: List all bar associations, legal or judicial-related committees or
conference of which you are or have been a member and give the titles and dates

of any offices which you have held in such groups.

State Bar of Arizona, 1974 to present.
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Appellate Practice Section, 1996 to present. Chair, 2003-2004;
Chair-Elect, 2002-2003; Budget Officer, 2001-2002; Secretary,
2000-2001.

Appellate  Handbook Committee, 1979 to present. This
Committee writes and updates the three-volume Arizona
Appellate Handbook, a treatise on Arizona appellate practice and
administrative law.

Committee on Civil Practice and Procedure, 1983 to 1992 and
1996 to present; Chairman, Subcommittee on Rules of Civil
Appellate Procedure, 1991 to 1992. This Committee advises the
Arizona Supreme Court on all proposed civil rules changes.

Indian Law Section, 1990 to present.
Arizona State Bar Journal, Editorial Board, 1978 to 1982.

American Bar Association, 1974 to present.

Section of Litigation and Appellate Litigation Committee since
about 1983.

Family Law Section, since mid-1990°s.
Maricopa County Bar Association, 1974 to present.
Navajo Nation Bar Association, 1978 to present.
Federal Bar Association, at various times and continuously since 1999,
Horace Rumple Inn of Court, 1990 to 2001.

Committee on Video Transcription, Council on Judicial Administration
of the Supreme Court of Arizona, 1989 to 1991.

10.  Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you

belong.

Organizations that lobby:

American Radio Relay League (national amateur radio club; lobbies
the FCC), member, 1982 to present.
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Organizations that do not lobbv:

Community organizations:

Co-Founder and Member, ICU Care Parents, 1983 to mid-1990s
(support group for parents of critically ill newborns). ICU Care
Parents later merged with Pilot Parents (support group for
handicapped children and their parents).

Community Legal Services, Board of Directors, 1976 to 1981 (legal
services provider in central Arizona).

Educational organizations:

Class Committee, Harvard Law School Class of 1974, since 1970’s.
Arizona State University Alumni Association since about 1980.

Arizona State University College of Liberal Arts Alumni Association
since about 1980,

Friends of the Philosophy Department (Arizona State University), since
mid 1990°s.

Court Admissions: List all courts in which you have been admitted to practice,
with dates of admission and lapses if any such memberships have lapsed. Please
explain the reason for any lapse of membership. Give the same information for
administrative bodies which require special admission to practice.

Arizona, 1974

Colorado, 2001

Supreme Court of the United States, 1977

Navajo Nation, 1978

United States District Court for the District of Arizona, 1974

United States Courts of Appeals for the Fifth, Ninth (1975), Tenth, and
District of Columbia (1977) Circuits

United States Tax Court, 1976

United States Court of Federal Claims, 1977

Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of
all published material not readily available to the Committee. Also, please supply
a copy of all speeches by you on issues involving constitutional law or legal
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policy. If there were press reports about the speech, and they are readily available
to you, please supply them.

Publications (copies submitted herewith):

Arizona Appellate Handbook, Chapter 31 (General Principles of
Administrative Review) and Chapter 32 (The Administrative Review and
Procedure Acts) (State Bar of Arizona, 1980, 1991, 1998, and 2001).

“Appellate Settlement Program Starts at Court of Appeals, Div. One”
Arizona Attorney (January 1996) (appellate court mediation program).

“How Not to Write Rules: The Rules of Procedure For Judicial Review
of Administrative Decisions,” Arizona Attorney (October 1994) (critique
of court rules).

“Federal Appellate Practice: Ninth Circuit -- A Must For Every
Appellate Practitioner,” Appellate Practice Journal and Update
(American Bar Association Section of Litigation, Winter 1994) (book
review).

“Megamanual For the Megacircuit,” Arizona Attorney (July 1994) (book
review).

“The Notice of Change of Opposing Counsel and Other Rules Whose
Time Has Come,” Arizona Attorney (March 1994) (humor).

“The Board of Governors and the ‘R’ Word,” Arizona Attorney
(August/September 1993).

“Tentative Opinions: A Bad Idea Whose Time Ought Not Come,”
Appellate Practice Journal and Update (American Bar Association Section
of Litigation, Summer 1993) (commentary on pre-argument release of
draft appellate decisions).

Speeches:

In October 2002, I spoke without prepared text at an Arizona State
University College of Law forum on tribal gambling initiatives to be
voted on at the November 2002 general election.

Other than that, I have not given speeches as such, but I have spoken at
the following continuing legal education programs. All presentations
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were from outlines alone, not from prepared text, and except where
noted below the outlines have not been retained:

2003: on Arizona Court of Appeals and Arizona Supreme Court
practice at Arizona State Bar Association programs.

2003, 2001, 1999, 1997, 1995, and 1993: Arizona Appellate Practice
Institute, faculty member.

2002, 1999, 1997 and 1996: on Ninth Circuit federal appellate practice at
Arizona State Bar and Federal Bar Association programs (written
outline submitted herewith).

2003, 2001, 1991, 1986, and 1980: on judicial review of administrative
action at Arizona State Bar programs (most recent written outline
submitted herewith).

1999: on jurisdiction of tribal, state, and federal courts at the Arizona
State Bar Convention (written outline submitted herewith).

1998: on tribal self-government and commercial gambling at the
Arizona State Bar (written outline submitted herewith).

1992: on federal court review of tribal government action at the Arizona
State Bar Convention.

1991 and 1992: on post-trial and appellate procedure.

1988: on trademark and trade dress litigation at the Convention of the
U. S. Trademark Association.

1978: on jurisdictional problems of businesses located on Indian
reservations at a Federal Bar Association program.

Health: What is the present state of your health? List the date of your last
physical examination.

My health is good, and I have no medical conditions that could interfere
with my ability to fulfill my duties.

My last physical examination was on August 20, 2003.
Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the

jurisdiction of each such court.

I have never held permanent judicial office. I have served as a judge
pro tempore of the Arizona Court of Appeals, Division One, in October
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1985, October 1992, April 1996, December 1997, and December 1998, |
decided 15 cases and authored decisions in five cases, plus one dissent.
In accordance with the policy of the Court, none of the decisions was
published. Copies of the unpublished Memorandum Decisions 1
authored are submitted herewith.

I have served as court-appointed arbitrator in about eight Arizona
Superior Court non-binding arbitrations.

I have been appointed arbitrator by the U.S. District Court for the
District of Arizona for commercial disputes pursuant to 28 U.S.C. §651.

If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your judgment was affirmed
with significant criticism of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitutional issues, together with the
citation to appellate court rulings on such opinions. If any of the opinions listed were
not officially reported, please provide copies of the opinions.

Not applicable.
Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were

elected or appointed. State (chronologically) any unsuccessful candidacies for
elective public office.

None.

Legal Career:

a. Describe chronologically your law practice and experience after graduation
from law school including:

1. Whether you served as a clerk to a judge, and if so the name of the
judge, the court, and the dates of the period you were a clerk. No.

2. Whether you practiced alone, and if so, the dates addresses and the
dates.

During my sole proprietorship practice from July 1989 to
January 1994 and from January 1999 to present, I employed
attorneys at most times, but I was a sole practitioner in July-
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August 1989 (2850 N. Central Ave., Phoenix, AZ) and January-
March 1999 (3030 N. 3 St, Suite 1220, Phoenix, AZ).

3. The dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, the
nature of your connection with each.

Associate (1974-1977) and Partner (1978-1982),
Jennings, Strouss & Salmon

Two N. Central Ave., Suite 1600

Phoenix, AZ 85004

Partner (1982-1989)

Beus, Gilbert, Wake & Morrill
3200 N. Central Ave., Suite 1000
Phoenix, AZ 85004

Proprietor (January 1989 to January 1994)
Law Offices of Neil Vincent Wake

340 E. Palm Lane, Suite 275

Phoenix, AZ 85012

Partner (1994-1998)

Bryan Cave LLP

Two N. Central Ave, Suite 2200
Phoenix, AZ 85004-4406

Proprietor (January 1999 to present)
Law Offices of Neil Vincent Wake
3030 N. 3™ Street, Suite 1220
Phoenix, AZ 85012-3050

1. What has been the general character of your practice, dividing it into
periods with dates its character changed over the years.

I SUMMARY.

My practice has consisted of business, administrative, and public law
litigation, trials and appeals in all levels of state and federal courts,

including:

Trial Experience: preparation, pre-trial litigation, trial, and negotiation
of business and administrative disputes. Very many of these disputes
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reach negotiated settlements at some point in the litigation process, so
negotiation is a substantial part of my litigation practice. Trial court
litigation has been 40% to 70% of my work, varying from year to year,
and about 60% of my work overall.

Appellate Experience: sole or primary responsibility for about 150 civil
appeals and other appellate court proceedings in all levels of Arizona and
federal courts. Appellate litigation has been 30% to 60% of my work,
varying from year to year, and about 40% of my work overall. My
appellate accomplishment is recognized in my election to the American
Academy of Appellate Lawyers in 1993 and my election as Chair of the
Appellate Practice Section of the State Bar of Arizona in 2003.

II.  SUBSTANTIVE AREAS OF EXPERIENCE.

My trial and appellate litigation has included substantial work in the
following fields:

Administrative law: judicial review of state and federal administrative
action.

Constitutional law: due process, equal protection, voting rights matters
relating to state agencies and political subdivisions, defense of
constitutionality of state statutes; state constitutional challenge to public
funding of stadium for private sports team; federal and state
constitutional challenge to state-grated tribal gambling monopoly.

Election law: redistricting of Congressional and legislative districts;
defense of statewide initiatives; Voting Rights Act applicability,
compliance, and challenges, including language minority provisions and
vote dilution; nominating petition challenges.

Federal Indian law: regulatory and taxing authority of state, tribal, and
federal governments; validity of State-Tribal gaming compacts and state
authority to compact for gaming; federal Indian property law; planning
for businesses located on Indian reservations; negotiation and drafting of
commercial leases of tribal lands; administrative and judicial
enforcement of tribal leases; Indian gaming litigation, including validity
of tribal-state gaming compacts and forms of gaming; litigation in tribal
courts.

Real estate: acquisition, development, construction, property rights,
land use regulation, deed restrictions, deeds of trust and mortgages,
foreclosure and other creditors’ rights, commercial and agricultaral
leases, adverse possession, title insurance, valuation, lis pendens liability.
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Corporate: director and shareholder disputes, fiduciary duties, control
rights, and corporate financing.

Commercial transactions: Uniform Commercial Code sales, security
interests, commercial paper, remedies of secured parties, guarantor
liability, commercial and real estate loans.

Securities: securities fraud, Arizona and federal.
Insurance: duties of insurers, coverage disputes, bad faith in processing
claims and defending liability claims, insurer rehabilitation, reinsurance

disputes, ERISA preemption, defense of claims as insurer-appointed
counsel, insurance regulation; third-party bad faith claims between

insurers.

Partnership and professional corporations: dissolution, fiduciary duties,
contract disputes, creditors' claims, liabilities of shareholders and
partners, valuation.

Business and property valuation.
Legal malpractice: prosecution, defense, and expert testimony.

Trademark and unfair competition: trademark and trade dress
infringement, common law unfair competition.

Racketeering: Arizona and federal.

Class actions: representation of class representatives and defense of class
actions.

Preliminary injunctions and temporary restraining orders: prosecution
and defense, in business contexts and against government officials.

Civil rights and related state and municipal tort liability.

Describe your typical clients, and mention the areas, if any, in which
specialized.

Business clients of all types, from large Arizona or national business
corporations, such as Arizona Public Service Company, Salt River
Project (water reclamation and electric utility), and insurance
companies, to small and medium size closely held concerns, such as
real estate, retail, professional, and financial businesses. In
constitutional, administrative, and election litigation, I have
represented government entities, public officials, and individuals and
businesses challenging government action. I have also represented
many individual clients in diverse matters.

The majority of my practice has been in commercial and public law
litigation, trial and appellate. My substantive areas of concentration

11
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include constitutional litigation, judicial review of government action,
federal Indian law, and injunction litigation.

c. 1.

Did you appear in court frequently, occasionally or not at all? If the
frequency of you appearances in court varied, describe each such
variance, giving dates.

Frequently.

What percentage of these appearances was in:

(a)  Federal courts. 20%
(b)  State courts of record. 79%
(¢)  Other courts (tribal). 1%

What percentage of your litigation was:

(a) Civil. 100%

(B)  Criminal. 0%

State the number of cases you tried to verdict or judgment (rather than
settled) in courts of record, indicating whether you were sole counsel,
chief counsel, or associate counsel.

About 25 trials and about 15 preliminary injunctions

1 was sole or lead counsel in all but one, in which responsibility

was divided with another attorney.

What percentage of these trials was:

(a) Jury. Two trials, six and seven weeks.

(b) Non-jury.  All others.

Describe the ten most significant litigated matters which you personally handled.

Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the
party or parties whom you represented; describe in detail the nature of your
participation in the litigation and the final disposition of the case. Also state as to

each case:

12
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(a)  the date of representation;

(b)  the name of the court and the name of the judge or judges before
whom the case was litigated; and

(¢)  the individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties.

White Mountain Apache Tribe v. Bracker, 448 U.S, 136, 100 S.Ct. 2578, 65
L.Ed.2d 665 (1980), rev'g, 120 Ariz. 282, 585 P.2d 891 (App. 1978) (implied
federal preemption of state taxes on non-Indians on Indian reservations). I was
trial counsel and appeal counsel for plaintiffs White Mountain Apache Tribe
and Pinetop Logging Company in all courts.

Date of Proceedings: 1974-1980.
Courts and Judges: (a) Supreme Court of the United States.

(b) Arizona Court of Appeals, Div. One, Judges Eino M. Jacobson,
William E. Eubank, and Jack Ogg.

(c) Maricopa County Superior Court, Judge Roger G. Strand (now
Senior U.S. District Judge).

Counsel:
Co-counsel: Hon. Michael J. Brown

Pima County Superior Court
110 W. Congress Room 450
Tucson, AZ 85701
Tel: 520-740-8782
The role of Mr. Brown, the regular attorney for the White
Mountain Apache Tribe, was limited to reviewing my brief
on the merits in the Supreme Court of the United States
and sharing in oral argument in the Supreme Court of the
United States. I had sole responsibility for all the rest of the
litigation since 1974 in the state courts and in the Supreme
Court of the United States.

Opposing counsel: lan A. Macpherson
Ryan Woodrow & Rapp PLC
3101 N. Central, Suite 1500
Phoenix, AZ 85012
Tel: 602-280-1000
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Substance of the Case: The White Mountain Apache Tribe contracts out the
cutting and hauling portions of its timber harvest and milling enterprise. The
State attempted to collect gross receipts and motor fuel taxes from non-Indians
contracted by the Tribe for such services. The non-Indian logger and the Tribe
contended that such taxes, though not explicitly prohibited by federal law, are
implicitly forbidden by the comprehensive federal scheme for regulation of
Indian timber. I began working on this case on my first day of work out of law
school, and I seon took primary responsibility for the case. We lost the case in
the Superior Court and in the Arizona Court of Appeals. I prepared the
petition for certiorari to the U.S. Supreme Court, which accepted the case and
ruled in favor of the logger and the Tribe. I solely or principally authored the
appeal briefs in all appellate courts and argued the case in all appellate courts
with co-counsel Michael Brown, the regular attorney for the Tribe.

Significance of the Case: This case is one of the leading precedents on implied
federal preemption of state laws applicable to non-Indians involved in activities
for the benefit of Indians. The U.S. Supreme Court has principally relied on
White Mountain Apache Tribe v. Bracker for its decisions in 4 to 5 cases since
then, usually looking back to Bracker for its fundamental analysis of such
problems. Bracker has been cited by hundreds of lower court decisions and is
the subject of substantial scholarly commentary. It is a leading case in the law
school casebooks on federal Indian law. Perhaps the broadest holding of the
case is that general standards for federal preemption of state laws do not apply
in Indian law cases, where preemption may be found on lesser standards.

American Greyhound Racing, Inc. v. Hull, 305 F.3d 1015 (9" Cir. 2002)
(Indian tribes are indispensable parties to action to enjoin state Governor
from renewing illegal tribal-state gaming compacts, in whose absence the
action cannot proceed), rev’g 146 F. Supp. 2d 1012 (D. Ariz. 2001) (state
statute authorizing Governor to enter into state-tribal gaming compacts
pursuant the federal Indian Gaming Regulatory Act violates separation of
powers; compacts purporting to allow types of tribal gambling prohibited by
state statutes are invalid). I was trial counsel and appeal counsel for the
plaintiffs American Greyhound Racing, Inc., and other racetracks in all courts.

Date of proceedings: 2000-2002.

Courts and Judges: (a) U.S. District Court for the District of Arizona, Judge
Robert C. Broomfield.

(b) U.S. Court of Appeals for the Ninth Circuit, Judges Pamela Ann
Rymer, William C. Canby, Jr., and Senior District Judge William
Bertelsman of Kentucky.

14
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Counsel:
Opposing counsel: W. Scott Bales
Lewis and Roca LLP
40 N. Central Ave.
Phoenix, AZ 85004
Tel: 602-262-5311

Substance of the Case: Racetracks in Arizona brought proceedings to restrain
the Governor from renewing or extending tribal-state gaming compacts that
purported to allow tribes to engage in slot machine gaming and other forms of
gaming that are prohibited by Arizona statutes. In a 120 page opinion, the
District Court granted relief, holding those forms of gaming are illegal in
Arizona and that the Federal Indian Gaming Regulatory Act does not purport
to authorize tribal-state gaming compacts for forms of gaming prohibited by
general state statutes. In a divided opinion, the Court of Appeals ordered the
action dismissed, holding Indian tribes are indispensablie parties who cannot be
joined. Several other jurisdictions had held to the contrary on the same point of
indispensable parties law, and the highest state courts in Wisconsin and New
York have rejected the Ninth Circuit’s holding

Significance of the Case: This case challenged the legality of the tribal casino
gambling industry that has grown up in Arizona. The substantive legality of
tribal-state gaming compacts purporting to allow tribal monopolies in forms of
gambling that state statutes prohibit to all other persons remains undecided.
The procedural ground upon which the divided Ninth Circuit panel ordered the
case dismissed (indispensable parties) has since been rejected by the Wisconsin
Supreme Court and the New York Court of Appeals in materially identical
cases.

Smith v. Salt River Project Agricultural Improvement and Power District, 109
F.3d 586 (9th Cir. 1997)(validity of water and power district’s landowner voting
system under the Voting Rights Act). I was co-counsel in the trial court and
lead counsel on appeal for defendant and appellee Salt River Project.

Date of Proceedings: 1993-1997.

Courts and Judges: (a) U.S. Court of Appeals for the Ninth Circuit, Judges
Betty B. Fletcher, Cynthia Holcomb-Hall, Jerome Farris.

(b) U.S. District Court for the District of Arizona, Judge Stephen M.
McNamee.
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Counsel:

Co-counsel: Gary Lassen and John J. Egbert
Jennings, Strouss & Salmon PLC
201 E. Washington St. 11" Floor
Phoenix, AZ 85004-2385
Tel: 602-262-5940
Mssrs. Lassen and Egbert and I had co-equal
responsibility and duties in preparing the case for trial,
which was reduced almost entirely to an agreed statement
of facts. Mr. Lassen was lead counsel at the trial itself. I
was lead counsel on appeal.

Opposing counsel: Timothy M. Hogan
Arizona Center for Law in the Public Interest
202 E. McDowell, Suite 153
Phoenix, AZ 85004
Tel: 602-258-8850

Substance of the Case: Challenge under § 2 of the Voting Rights Act of 1965
to the landowner voting system of the Salt River Project, a water and power
district, based on the disparate impact of the landowning requirement on
African-Americans, who own their homes with less frequency than whites.

Significance of the Case: This was the first case to address whether and how
the under the Voting Rights Act applies to land-based, land-improvement
districts, such as irrigation districts. It has broader doctrinal value as well
since it rejects Voting Rights Act liability from mere statistically disparate
impact of voting practices upon protected minorities. Finally, the case posed
serious consequences for the Salt River Project, an acreage-voting water and
power district. If the case had been lost, the control and benefit of the Project
would have been shifted from the investor landowners to the electric
customers in general.

Arizona Public Service Co. v. Aspaas, 77 F.3d 1128 (9th Cir. 1995), rev’g, Arizona
Public Service Company v. Office of Navajo Labor Relations, 23 Ind. Law Rep.
2063 (Navajo Nation Supreme Ct. 1990) (tribal ordinance regulating labor
relations violates federal lease precluding tribal regulation; federal court has
jurisdiction to enforce tribal waivers of regulation of non-Indians). I was trial
counsel and appeal counsel for plaintiff and appellee Arizona Public Service

Company.

Date of Proceedings: 1989-1995.

16
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Courts and Judges: (a) U.S. Court of Appeals for the Ninth Circuit, Judges
Mary M. Schroeder, J. Clifford Wallace, Stephen S. Trott.

(b) U.S. District Court for the District of Arizona, Judge Robert C.
Broomfield.

Counsel:
Opposing counsel:Eric N. Dahlstrom
Rothstein Donatelli Hughes Dalstrom Schoenburg &
Enfield LLP
40 N. Central Ave., Suite1420
Phoenix, AZ 85004
Tel: 602-252-3226

Substance of the Case: Beginning in 1960 a consortium of five electric utilities in
four states entered into a series of leases with the Navajo Nation pursuant to
which they spent about a billion dollars to build a coal-burning power plant on
tribal lands near Farmington, NM. Substantial coal royalties and rents are
paid to the Nation, and Indians enjoy an employment preference under the
terms of the leases. However, the lease provisions extinguish tribal regulatory
power over the Plant, its operations, and its policies except as expressly
permitted in the leases. In 1985 the Nation enacted a comprehensive
employment relations law and began to enforce it against the Plant, arguing
that as a sovereign the Nation can enact laws that override the terms of its
leases. The Navajo Nation Supreme Court upheld the Nation’s claim, but the
U.S. District Court and the U.S. Court of Appeals held the Nation may not
enact laws that have the effect of overriding terms of a federally approved lease
of tribal land.

Significance of the Case: This case is a major precedent concerning the
powers of Indian tribes and the relation between tribal sovereignty and the
administration of Indian affairs by federal executive officials. It is also an
important precedent for the economic development of Indian reservations
since, if it had been decided the other way, businesses investing large amounts
of capital on Indian reservations would not be able to rely upon their
agreements with tribes. Finally, the case has specific significance for
employment relations of non-Indian employers since over 100 tribes have
enacted employment laws similar to the Navajo law at issue in this case. This
case gives tribes and investor/ employers the flexibility to determine the
extent of tribal employment regulation at the time the investor/employer
decides whether to locate on the reservation. That flexibility will likely
encourage greater investment and employment on Indian reservations.
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Arizonans For Fair Representation, Inc. v. Symington, 828 F. Supp. 684 (D. Ariz.
1992) (three-judge court), aff’d, 113 S.Ct. 1573 (1993) (redistricting of Arizona
Congressional districts). 1 was trial counsel.

Date of the Proceedings: 1992-1993.

Courts and Judges: (a) U.S. District Court for the District of Arizona, District
Judges Stephen M. McNamee and Alfredo C. Marquez and Circuit Judge
Charles E Wiggins.

(b) Supreme Court of the United States.

Counsel:
I presented plaintiff Arizonans for Fair Representation, Inc., 2 non-profit
corporation that represented the interests of incumbent Republican
Congressmen. Six separately represented parties actively participated in
the trial. I filed the action, tried the case as sole counsel for my clients,
and prepared, with the cooperation of counsel for another party, the
redistricting plan adopted by the court, with minor modifications.
Cooperative counsel for separate parties:

Joe P. Sparks

Sparks Tehan & Ryley PC

7503 First St., Scottsdale, AZ 85251

Tel: 480-949-1339

Principal opposing counsel:
Gov. Janet Napolitano (representing Arizona State Senate
[Democratic Party interests])
1700 W. Washington
Phoenix, AZ 85007
Tel: 602-542-5025

Jose de J. Rivera (representing Mexican-American Legal
Defense Fund)

Haralson Miller Pitt & McAnally PLC

3603 N. Central, Suite 1400,

Phoenix Arizona 85012

Tel: 602-604-2151
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Lisa T. Hauser (represent the Governor and the Secretary
of State of Arizona)

Gammage & Burnham, PLC

Two N. Central Ave., 18" Floor

Phoenix, AZ 85004

Tel: 602-256-4566

Substance of the Case: This was an action to redistrict Arizona’s congressional
districts after the 1990 census, the legislature having deadlocked on enactment
of a redistricting plan. I represented the plaintiff, a non-profit corporation that
represented the interests of four incumbent Republican Congressmen. The case
was tried for five days to a three-judge federal district court, with direct appeal
to the U.S. Supreme Court. Both Republican and Democratic interests in the
state legislature proposed plans of redistricting which were political
gerrymanders. My clients supported a non-political redistricting plan that
would create as many competitive districts as possible. We supported (and
helped prepare) a plan proposed by Indian interests that respected traditional
criteria of good districting and grouped tribes with common cultural, historical,
and political interests in the same congressional districts. The Court accepted
our alternative plan, with minor modifications, and the U.S. Supreme Court
affirmed.

Significance of the Case: This case has had important effect on the federal
political process in Arizona. The politically competitive districts we propesed
resulted in spirited elections in some districts and seats changing hands several
times. Our plan has been beneficial to Indian peoples in particular.

Dial Mfg. International, Inc. v. McGraw-Edison Co., 657 F.Supp. 248 (D. Ariz.
1987), aff'd 833 F.2d 1015 (9th Cir. 1987) (unfair competition, Arizona
Racketeering law). I represented plaintiff and appelliee Dial Mfg.
International, Inc. I became lead trial counsel six weeks before trial and was

lead appeal counsel.
Date of Proceedings: 1986-1987 (period of my invelvment).
Courts and Judges: (a) U.S. Court of Appeals for the Ninth Circuit.

(b) U.S. District Court for the District of Arizona, Judge Charles L.
Hardy.
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Counsel:
Opposing counsel: Robert C. Hackett
Mohr Hackett Pederson Blakey & Randolph PC
2800 N. Central Ave., Suite 1100
Phoenix, AZ 85004
Tel: 602-240-3000

Substance of the Case: This was an action for business fraud, scheme or artifice
to defraud, and various other claims between two businesses exporting to the
government of Iraq. The two companies agreed to jointly bid on a multi-year
procurement contract, but the defendant secretly bid on its own, using the
higher bids by the plaintiff to make its secret bid appear more favorable. 1
entered the case about six weeks before trial as lead counsel. After a six-week
trial, the jury returned a verdict for our client for almost $1,000,000, which was
trebled pursuant to Arizona law. The verdict and judgment were affirmed by
the U. S. Court of Appeals for the Ninth Circuit.

Significance of the Case: This case presented significant trial challenges, as the
defendant had engaged in a fraudulent course of conduct that could be proved
only by indirect evidence. Moreover, many of the key witnesses were
government officials in Iraq unavailable for testimony or deposition due to the
deterioration in relations between Iraq and the United States. Substantial and
close legal questions were extensively briefed in the case. The judgment of
$3,300,000 ultimately paid saved our client from financial destruction after 40
years in business.

United Farm Workers of America, AFL-CIO v. Arizona Agricultural Employment
Relations Board, 727 F.2d 1475 (9th Cir. 1984) (en banc) (constitutionality of the
Arizona Agricultural Employment Relations Act). I was trial counsel and
appeal counsel. The general counsel for the Board, Mr. Gibney, was also
counsel of record, but I did all the substantive work at trial and on appeal.

Date of Proceedings: 1980-1984.

Courts and Judges: (a) U.S. Court of Appeals for the Ninth Circuit (en banc),
Judges James R. Browning, Herbert Y.C. Choy, Alfred T. Goodwin,
Warren J. Ferguson, Procter Hug, Jr., Otto R. Skopil, Jr., Harry Pregerson,
Cecile F. Poole, Mary M. Schroeder, Betty B. Fletcher.

(b) U.S. District Court for the District of Arizona, Judge Charles L.
Hardy.
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Counsel:
I represented the defendant Arizona Agricultural Employment Relations
Board.
Co-counsel: William Gibney
4545 E. Shea, # 101
Phoenix, AZ 85258
Tel: 602-953-0006

Opposing counsel: Ellen Eggers
Current address unknown

Substance of the Case: The Arizona Agricultural Employment Relations Board
was created to resolve disputes between agricultural employers and workers
over terms and conditions of employment. The Board consists of equal
numbers of members representing employers and workers, with neutral public
members having the controlling votes. The United Farm Workers Union
brought this action challenging the presence of party-representatives on the
Board as inherently unfair and therefore a denial of Due Process of Law. A
divided three-judge panel of the U.S. Court of Appeals for the Ninth Circuit
struck down the law, but the full Court granted rehearing before an en banc
panel of eleven judges. The en banc panel ruled unanimously that the even
balancing of party representative members on the Board does not violate Due
Process of Law.

Significance of the Case: This case is a significant precedent in constitutional
law and administrative law. The use of tri-partite regulatory boards that
include representatives of the competing regulated intevests is not rare. This
case upheld the constitutionality of such administrative composition.

Andrews v. Blake, 205 Ariz. 236, 69 P.3d 7 (2003) (standards for equitable relief
from strict time limit for exercising option to purchase land contained in a
lease). 1 was lead counsel for petitioner Blake on appeal in the Arizona
Supreme Court and did the principal briefing and the oral argument.

Date of Proceedings: 2002-2003 (period of my involvment).
Court: Arizona Supreme Court, Justices Charles E. Jones, Ruth V. McGregor,

Michael D. Ryan, and Judges J. William Brammer, Jr., and John
Pelander sitting by designation.

21



132

Counsel:
Co-counsel: Timothy J. Thomason
Mariscal Weeks MclIntyre & Friedlander PA
2901 N. Central Ave., Suite 200
Phoenix, AZ 85012
Tel: 602-285-5000

Michael Korenblat

Quarles and Brady Streich Lang LLP

Two N. Central Ave.

Phoenix, AZ 85004

Tel: 602-229-5318

Mssrs. Thomason and Korenblat assisted in the briefing in
the Arizona Supreme Court.

Opposing Counsel:
Paul G. Ulrich
2232 E. Shea Blvd
Phoenix, AZ 85028
Tel: 602-248-9465

Curtis D. Drew

2342 N. Pima Read
Scottsdale, AZ 85257
Tel: 480-994-5796

Substance of the Case: A lessee claimed to have exercised an option to purchase
the leasehold property, which the lessor disputed. The case turned on whether
disputed notice given in a manner other that specified in the lease is effective
and alternatively whether the strict for giving notice could be equitably excused
if there is no prejudice to the lessor. In an unpublished decision, the
intermediate appellate court had ruled in favor of the lessor on both points. I
was retained to petition the Arizona Supreme Court for review, which was
granted. The Supreme Court reinstated the lessee’s claim based on the
disputed giving of notice in a manner not specified in the lease.

Significance of the Case: This case resolves a question on which other
jurisdictions are closely divided, rejecting the view of the Corbin on Contracts
treatise that the strict time for exercising an option in a lease can be equitably
tolled.

22
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Regner v, Bayless, 199 Ariz. 182, 16 P.3d 209 (2001) (limitation of initiatives
for amendment of Arizona Constitution to a single subject). I was trial and
appellate counsel for defendant USWest Communications.

Date of Proceedings: 2000-2001.

Courts: (a) Arizona Supreme Court, Justices Charles E. Jones, Ruth V.
McGregor, Stanley G. Feldman, Themas Zlaket

{b) Arizona Superior Court, Maricopa County, Judge Jeffrey Cates.

Counsel:
Opposing Counsel:
Hon. Andrew D. Hurwitz
Arizona Supreme Court
1501 W. Jefferson
Phoenix, AZ 85007
Tel: 602-542-4532

Substance of the Case: USWest Communications sponsored an initiative to
amend the Arizona Constitution so as to put all telephone service providers on
the same basis of rate regulation. Technical provisions of the constitution
required subjected USWest Communications to costly and slow rate regulation
but exempted its competitors in the current deregulated environment,
preventing USWest from reducing its rates promptly to meet competition.
Competitors such as Cox Communications and AT&T brought this action to
disqualify the initiative from the ballot on the ground that the petition violated
the single-subject requirement of the state constitution. The trial court ruled in
our client’s favor, which was affirmed on direct appeal to the Arizona Supreme
Court.

Significance of the Case: This case and two others that were decided at the
same time by the Arizona Supreme Court gave major reformulation to the
single subject rule, which had been articulated poorly in earlier cases.

Gerow v. Covill, 192 Ariz. 9, 960 P.2d 55 (Ct. App. 1998) (husband’s transfer of
good will in sole proprietorship in fraud of wife by incorporating business in the
name of another; fiduciary duty of divercing spouses to preserve marital
business assets for benefit of the marital community). I was appeal counsel for
Appellee Wife in the appeal and did all the appeal work.

Date of Proceedings: 1996-1998 (period of my involvement).
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Court: Arizona Court of Appeals, Div. One; Judges Jefferson Lankford, Sarah
Grant, William F. Garbarino.

Counsel:
Co-counsel: Robert A. Jensen
Jensen & Pollitt PLC
3101 N. Central Ave., Suite 820
Phoenix, AZ 85012
Tel: 602-230-1118
Mr. Jensen was trial counsel.

Opposing counsel: Robert L. Schwartz
Mariscal Weeks Mclntyre & Friedlander PA
2901 N. Central Ave., Suite 200
Phoenix, AZ 85012
Tel: 602-285-5000

Substance of the Case: In a marital dissolution proceeding, Wife sought
compensation for Husband’s covert transfer of the good will value of his sole
proprietorship business by incorporating it in the name of a relative. Trial
counsel obtained a judgment favorable to Wife, which I sustained on appeal.

Significance of the Case: This case establishes in Arizona the principle that
divorcing spouses have fiduciary duties to manage and preserve marital
property for the best advantage of both spouses, notwithstanding their conflict
and adversary dealings.

Legal Activities: Describe the most significant legal activities you have pursued,

including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any information protected by the attorney-client privilege (unless the privilege has been
waived.

Almost all the legal work I have done has been litigation and related dispute
resolution. The ten cases summarized in response to the previous question
illustrate the breadth of my litigation experience. Other matters described
below are not necessarily the most significant legal activities I have pursued
but rather are listed because they illustrate matters that did not reach a
litigated resolution.

Family dispute and partition of real property litigation, in the Maricopa
County Superior Court.
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Date of Proceedings: 1989-1993.

Court and Judge: Maricopa County Superior Court, Judge Susan Bolton
(row U.S. District Judge).

Counsel:
I represented one branch of the family.
Opposing counsel: Ronald A. Schlosser
P. O. Box 340
Litchfield Park, AZ 85340
Tel: 602-935-1100

Substance of the Case: This was an action among four brothers and sisters
and their families for partition of dozens of inherited real estate properties of
substantial value, which were held as tenants in common by the four siblings
and their numerous children. Other claims and counterclaims were asserted
as well. The parties were aligned between three of the siblings and their
children, whom I represented, and the other brother and his children, whom
Mr. Schlosser represented. The case was extremely difficult because of the
extent and the complexity of the properties and because of the feelings among
some of the family members.

Significance of the Case: After a period of substantial litigation, in which I
prevailed in all contested matters, we persuaded the opposing parties to
mediate before Brice E. Buehler, 340 E. Palm Lane, Phoenix, AZ 85004 (602-
253-4400). After more than a year and many mediation sessions, the matter
was seftled fairly and even with some steps toward reconciliation. This
matter called for exceptional creativity, patience, and negotiating skills to
reach a fair settlement which ended the litigation. Resolution of this dispute
was of financial and personal benefit to all the families involved.

Structuring and drafting town ordinances for the Town of Paradise Valley,
AZ.

Date: Early 1990’s.

Substance of the work. The Town of Paradise Valley has no fire department.
It had been interested in requiring by ordinance all property owners in the
Town to subscribe to a private fire protection service. The parties in interest
were the principal private fire service provider, the Town government, and
private citizens of different views on the subject. Challenges included
respecting the boundaries between governmental and private activities,
protecting consumers required to contract for private services, and achieving
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an effective mechanism to assure payment consistent with several principles
of state property law, constitutional law, and municipal law. After previous
efforts to devise an acceptable ordinance had languished, the Town engaged
me to coordinate with the parties in interest, to determine the legal
boundaries of the Town’s courses of action, and to draft an appropriate
ordinance. I did so, resulting in an enacted ordinance that has worked well
and without legal challenge.

As is outlined in answers to other questions, my legal activities have included
extensive involvement in bar activities in the public interest. For 16 or 17 of
the last 21 years I have been a member of the State Bar Committee on Civil
Practice and Procedure, which reviews all proposed changes in civil rules and
makes recommendations to the State Bar Board of Governors and the
Arizona Supreme Court. The Arizona Rules closely follow the Federal Rules
of Civil Procedure, and our Committee also monitors and comments on
proposed changes in the federal rules. For 24 years I have authored portions
of a State Bar publication on Arizona administrate law and judicial review of
government action. I have also monitored developments in federal
administrative law in connection with that authorship and with my federal
court practice, I was a founding member and am now the Chair of the State
Bar Appellate Practice Section, which is actively involved in appellate
practice education and bench-bar relations. I have been actively involved for
ten years in the American Academy of Appellate Lawyers, a national society
of about 260 appellate lawyers selected solely upon recommendation of other
leading appeliate lawyers. In the past I have served as a member of the
editorial board of the State Bar’s monthly publication for members, Arizona
Attorney, and as a member of the Board of Directors of Community Legal
Services, the legal services provider for the majority of the population of
Arizona.
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1I. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock options, uncompleted contracts and other future benefits which
you expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe
arrangements you have made to be compensated in the future for any financial or
business interest.

I may have accounts receivable unpaid when I close my current law
practice (Law Offices of Neil Vincent Wake). I do not know whether all
accounts receivable will be paid before I terminate my law practice or
whether some will remain unpaid at that time.

I may have an attorney fee interest in one or two contingent fee litigation
matters in which I have been involved but which other attorneys will
prosecute. The extent, if any, of my contingent fee interests will be fixed
by agreement before the actions are filed and in any event while I am still
engaged in law practice.

Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present potential
conflicts-of-interest during your initial service in the position to which you have been
nominated.

The only possible future payments for past professional services are the
categories described in the foregoing answer. If it should become
necessary for me to engage in collection procedures for unpaid accounts
receivable after terminating my law practice, which I do not expect to
happen, I would do so through retained counsel. For other matters of
potential conflict of interest, I would follow the standards of 28 USC 455
with the guidance and advice available through the Administrative
Office of the Courts.

Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service with the court? If so, explain.

No.
List sources and amounts of all income received during the calendar year preceding

your nomination and for the current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents, honoraria, and other items
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exceeding $500 or more. (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

The Financial Disclosure Report is attached.

5. Please complete the attached financial net worth statement in detail. (Add schedules
as called for).

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail
all assets (including bank accounts, real estate, securities, trusts, investments, and other
financial holdings) all liabilities (including debts, mortgages, loans, and other financial
obligations) of yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cashon handand in  --10,000 Notes payable to banks-secured 0
U.S. Government securities-add 0 Notes payable to banks-unsecured | 0
schedule
Listed securities-add schedule— Notes payable to relatives 0
2,572,235
Unlisted securities--add schedule -- Notes payable to others 0
361,000
Accounts and notes receivable: 0 Accounts and bills due 0
Due from relatives and friends 0 Unpatid income tax 0
Due from others 0 Other unpaid income and interest 0
Doubtful 0 Real estate mortgages payable-add | 0
schedule
Real estate owned-add schedule Chattel mortgages and other liens 0
--550,000 payable
Real estate mortgages receivable 0 Other debts-itemize: 0

Autos and other personal property
40,000
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Cash value-life insurance 0
Other assets itemize:
--Law firms (book value) --$49,000

Total liabilities

Net Worth---3,582,235
Total Assets --3,582,235 Total liabilities & net worth

3,582,235

CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor | 0 Are any assets pledged? (Add
160,000—guarantor to brother schedule) No.

On leases or contracts (office lease) Are you defendant in any suits or
28,000 legal actions? No.
Legal Claims 0 Have you ever taken bankruptcy?

No.
Provision for Federal Income Tax 0
Other special debt 0

LISTED SECURITIES
Account Name $ Value

Manulife Financial Corp. 23,386.09
Morgan Stanley Growth Fund B 6,979.43
Morgan Stanley Global Dividend Grwth Sec B 5,326.90
Morgan Stanley New Discoveries Fund C 4,570.00
Morgan Stanley Capital Opportunities TR B 4,086.92
Morgan Stanley Japan Fund B 1,109.78
Morgan Stanley Dividend Grwth Securities B 7,549.30
Amgen Inc 1,252.86
Analog Devices Inc 1,044.60
Applied Materials Inc 2,217.60
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Avon Products Inc 1,430.60
Bank of America Corp 869.33
Becton Dickinson & Co 971.25
Bed Bath & Beyond Inc 970.50
Bellsouth Corp 2,263.55
Best Buy Co 1,976.40
Charles Schwab New 1,715.30
Clear Channel Commuunication 1,483.65
Costco Wholesale Corp New 1,464.00
Dell Computer Corp 1,751.20
EMC Corp Mass 1,204.05
Gannett Company Inc DE 768.10
Gilead Science 1,944.25
11l Tool Works Inc 1,975.50
Intuit Inc 981.20
Marsh & Mclennan Cos Inc 1,532.10
Maxim Integrated Products Inc 852.50
Medtronic Inc 959.40
Microsoft Corp 1,794.80
Northern Trust Corp 1,248.00
Novellus System 1,832.50
Omnicom Group 1,075.50
Oracle Corp 840.70
Robert Half Int 511.38
Southwest Airlines 1,204.00
Starbucks Corp Washington 1,350.25
Starwood Hils & Rsts WW Inc 857.70
Sungard Data Systems Inc 1,165.95
United Parcel Service Inc CL-B 1,592.50
Unitedhealth Gp Inc 1,507.50
Univision Comm Inc Class A 1,064.00
Veritas Software DE 1,296.90
Waigreen Co 903.00
Wells Fargo & Co New 1,360.80
XILINX Inc 1,012.00
Morgan Stanley New Discoveries Fund A 4,455.36
Liquid Asset Fund 5,142.49
Morgan Stanley Global Dividend Grwth Sec B 4,957.28
Morgan Stanley Pacific Growth Fund B 1,504.03
Templeton Global Sm Co GrFd A 14,515.72
1,511.39

Liquid Asset Fund
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Analog Devices Inc 1,253.52
Applied Materials Inc 1,108.80
Bank of America Corp 1,580.60
Bed Bath & Beyond Inc 1,086.96
Best Buy Co 1,625.04
Boston Scientific Corp 1,833.00
Cardinal Health Inc 1,543.20
CISCO Sys Inc 1,695.79
Dell Computer Corp 1,178.08
Fedex Corp 1,116.54
Fleetboston Financial Cp 1,247.82
Gilead Science 1,333.20
Hewlett Packard 1,874.40
Honeywell International Inc 1,503.60
Interactivecorp 1,101.24
KLA Tencor Corp 1,393.80
Lowes Companies Inc. 1,245.55
Merrill Lynch & Co Inc 2,147.28
Microsoft Corp 2,205.04
Morgan Stanley 1,795.50
Nokia Cp Adr 1,199.39
Pfizer Inc 1,912.40
Qualcomm Inc 1,114.14
Teva Pharmaceuticals Adr 1,422.50
Texas Instruments 1,126.40
Tyco International Ltd New 2,182.70
Viacom Inc B 1,833.72
3M Company 1,418.78
Liquid Asset Fund 1,982.86
Putnam Voyager A 5,058.43
Liquid Asset Fund 8,686.17
Morgan Stanley Information Fund B 2,377.41
Morgan Stanley European Growth Fund B 3,819.00
Van Kampen Technology C 378.99
Putnam Voyager A 6,971.04
Tax-Mgd Large Cap Fund 183,158.40
Intel Corp 77,193.00
CISCO Sys Inc 21,054.00
Medtronic Inc 14,874.00
Altera Corp 13,494.00
11,973.00

Automatic Data Processing Inc
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XILINX Inc 11,580.00
Rf Micro Devices Inc 11,479.00
Small Cap Value Fund 9,206.07
Small Cap Growth Fund 9,149.93
General Elec Co 8,871.00
Verizon Communications 4.309.04
Sun Microsystems Inc 3,120.00
Microsoft Corp 2,652.00
WorldCom Inc - WorldCom Group 6.10
WorldCom Inc - Mci Group .69
Tax-Free Fund 325,535.30
Intermediate-Term Municipal Fund 116,415.19
International Fixed Income Fund 30,496.36
High Yield Bond Fund 20,873.69
Emerging Markets Debt Fund 18,732.80
International Equity Fund 58,728.77
Emerging Markets Equity Fund 31,811.06
Tax-Mgd Large Cap Fund 47,798.51
General Electric Co 21,290.40
Medtronic Inc 3,966.40
Small Cap Growth Fund 3,033.85
Small Cap Value Fund 2,964.91
Microsoft Corp 2,121.60
Intermediate-Term Municipal Fund 25,051.88
International Fixed Income Fund 6,800.13
High Yield Bond Fund 5,610.63
Emerging Markets Debt Fund 4,657.82
International Equity Fund 15,330.70
Emerging Markets Equity Fund 8,008.85
Nortel Networks Corp New 3,240.00
Tax-Free Fund 924.72
Large Cap Growth Fund 191,839.83
Large Cap Value Fund 178,843.57
Small Cap Value Fund 23,964.75
Small Cap Growth Fund 21,04541
Medtronic Inc 19,832.00
Microsoft Corp 5,304.00
Verizon Communications 4,309.04
Enron Corp 20.40
WorldCom Inc - WorldCom Group 8.18

1.04

WorldCom Inc - Mci Group
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International Equity Fund 110,797.07
Emerging Markets Equity Fund 65,993.68
Core Fixed Income Fund 75,454.27
International Fixed Income 23,419.74
High Yield Bond Fund 18,210.70
Emerging Markets Debt Fund 16,745.42
Prime Obligation Fund 5,416.45
Tax-Mgd Large Cap Fund 34,933.70
Small Cap Value Fund 1,974.17
Small Cap Growth Fund 1,660.10
Intermediate-Term Municipal Fund 18,191.32
International Fixed Income Fund 5,670.59
Emerging Markets Debt Fund 4,335.24
High Yield Bond Fund 3,049.40
International Equity Fund 8,724.28
Emerging Markets Equity Fund 5,274.31
Tax-Free Fund 267.02
Engemann Cap Growth 25,090.94
Seneca Strg Theme 11,336.41
MFS InvesGrowthStock 12,042.37
AlgerAmerLvgAllCap 13,147.96
Bemnstein Mid-Cap 19,391.83
Seneca MidCap Growth 11,597.05
Tech Portfolio 9,398.46
WangerUS Smaller Cos 8,500.55
Aberdeen Int’] 14,016.06
Wanger Intl SmallCap 7,476.97
Guaranteed Interest 20,948.10
Manulife Lifestyle Growth 86,605.79
Oakhurst Allocation 11,845.04
WangerUS Smaller Cos 14,973.90
Wanger Intl SmallCap 8,490.35
AllBernEnhancedIndex 17,055.85
Oakhurst Growth&Inc 18,335.73
MEFS InvesGrowthStock 12,643.56
Tech Portfolio 2,945.73
Liquid Assets 5,000.00
Manulife Ins 21,000.00
32,000.00

SM&R Algar Agg 6F CL-B

TOTAL

$2,572,235.13
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UNLISTED SECURITIES
Apache Peak Inv. LLC 200,000
Cowley-BGWM LLC 60,000
Interstate Ventures V Ltd Ptshp 100,000
Winthrop Residential Assets I1 1,000
Total 361,000

REAL ESTATE OWNED
House 500,000
Mohave County land 10,000
Tonopah land (undivided interest) 30,000
Pinal County Land (undivided interest 10,000
Total 550,000

Have you ever held a position ot played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

No. I have provided legal representation to some initiative campaigns,
including litigation.
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1I.  GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association’s Code
of Professional Responsibility calls for “every lawyer, regardless of professional

prominence or professional workload, to find some time to participate in serving

the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

I have done extensive uncompensated work over the 29 years of my practice
in representation of disadvantaged persons, public interest litigation,
representation of public service organizations and charities, and Bar activities
in the public interest. I do not have records of the time expended on such
activities.

L In recent years I have represented indigent persons upon appointment
of the District Courts of the Navajo Nation in the following matters, in which
identity of clients is not stated:

--Defense of mother in dependency proceedings (to remove children
from her custody) in 2003. I and me employees expended
approximately 40 hours expended.

--Defense of father in dependency proceedings (to remove children
from his custody) in 2002. 1 and my employees expended
approximately 50 hours expended by my and my employees.

--Defense of driving under the influence charge in about 2001. I
expended approximately 20 hours.

II. I recall the following significant matters going back further in time:

--I expended about 700 hours in uncompensated work in 1996-1998 in
public interest litigation challenging the legality of the slot machine
casino industry in Arizona. The intended beneficiaries of that work
were the estimated 100,000 persons and families in Arizona suffering
major pathological gambling behavior at those slot machine casinos.
Studies showed those persons are disproportionately poor and even
more disproportionately minorities.

--In the mid-1990’s I arranged for my firm to do corporate merger
documentation for two social service charities.
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--For a period of about ten years in the 1980s and 1990s I served as a
Volunteer Counsel for members of the American Radio Relay League,
a national club of amateur radio operators. As a volunteer counsel [
consulted without initial fee with radio amateurs on legal matters,
usually application of deed restrictions and land use regulations to
their radio operations and antenna construction. I represented some
radio amateurs in some litigation matters involving deed restrictions. I
also lobbied three local cities concerning enactment or amendment of
radio antenna restriction ordinances. I expended about 400 hours in
uncompensated legal work on such matters.

--In the early 1980°s I defended Sojourner Center, a shelter for abused
women and children, in a breach of construction contract action. The
Center was then a struggling organization, and if it lost the
construction case, it would have been destroyed. I expended about 100
hours and prevailed in the action. Sojourner Center has since grown
to be the largest private shelter for abused women and children in the
country. My wife and I participated in the activities of Sojourner
Center in its early years.

--My wife and I and four other parents founded ICU Care Parents in
the mid-1980’s, a support group for parents of critically ill newborns.
We made arrangements for referrals and coordination with the three
tertiary level hospitals in the Phoenix metropolitan area, and we
obtained funding from the March of Dimes and other sources. 1CU
Care Parents was a self-renewing and self-sustaining group of parents.
In the 1990°s ICU Care Parents merged with Raising Special Kids, a
support group for handicapped children and their parents. I expended
hundreds of hours for ICU Care Parents, most of which was non-legal.

The American Bar Associations” Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization which discriminates—
through either formal membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership, what you have done to
try to change these policies?

1 have never been a member of any such organization.
Is there a selection commission in your jurisdiction to recommend candidates for

nomination to the federal courts? If so, did it recommend your nomination?
Please describe your experience in the entire judicial selection process, from
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beginning to end (including the circumstances which led to your nomination and
interviews in which you participated).

Senator Jon Kyl recommended me to the White House. I was interviewed by
staff at the Office of the Counsel to the President in June 2003. I have
submitted extensive written information and have been investigated by the
Federal Bureau of Investigation and the Office of Legal Policy of the
Department of Justice. The President nominated me on October 22, 2003.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner that
could reasonably be interpreted as asking how you would rule on such a case,
issue, or question? If so, please explain fully.

No.

>

Please discuss your views on the following criticism involving “judicial activism.’

The role of the Federal judiciary within the Federal government, and within
society generally, has become the subject of increasing controversy in recent
years. [t has become the target of both popular and academic criticism that alleges
that the judicial branch has usurped many of the prerogatives of other branches
and levels of government.

Some of the characteristics of this “judicial activism™ have been said to include:

a. A tendency by the judiciary toward problem-solution rather than grievance-
resolution.

b. A tendency by the judiciary to employ the individual plaintiff as a vehicle
for the imposition of far-reaching orders extending to broad classes of

individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

c. A tendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.
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The proper role of the federal judiciary is grounded in the Constitution’s
separation of powers within the Federal Government and its division of
powers between the Federal and State governments. The federal judiciary is
constitutionally limited to deciding cases or controversies, which excludes
abstract pronouncements not part of the rules of decision in actual disputes of
a judicial character. As such, the courts are essentially passive institutions,
limited to resolving private and public cases between parties for whom relief
judicial in character may be granted or denied.

Our society is one of diverse and disputed political and social values. The
choice among competing values to be preferred in the law is essentially the
duty of the democratic branch, the Congress.

Where the Constitution itself has set a preferred value above the majority
preferences of the times, then it is the duty of the courts to enforce those
constitutional requirements.

Finally, lower courts, such as District Courts, must adhere to the fair
meaning of the precedents of the higher courts to which they are subject.
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Senator KYL. Now, before we begin questioning, I note the pres-
ence of Senator Durbin of Illinois. And, Senator Durbin, if you have
any statement to make, you are certainly welcome to do so.

Senator DURBIN. No, Mr. Chairman. I will waive an opening
statement.

Senator KYL. Thank you very much.

Well, then, the floor is open for questions, and I will begin by
calling on Senator Craig.

Senator CRAIG. Thank you very much, Mr. Chairman. Let me ask
this question of all of you, and you can, obviously, we will start
over here with you and move across.

If the Supreme Court reached a decision that you believe was
fundamentally erroneous, would you follow that precedent or apply
your own judgment to the issues of the law placed before you?

Mr. GRUENDER. Senator, thank you for the question.

The answer to that is crystal clear. Despite any beliefs that I
might have, I would be required, as an inferior court judge, to
apply the precedent of the Supreme Court, and I would in fact do
So.

Judge MARTINEZ. Thank you, Senator.

As a judge now for the last 14.5 years or so, I have always done
exactly that. My own personal beliefs play no part in how I apply
the law that has been decided by the superior courts.

Ms. PRATTER. Senator, if I am fortunate enough to be confirmed,
it would be my obligation, and an obligation I would follow, to fol-
low the Supreme Court precedent.

Mr. WAKE. Senator, thank you for the question.

It is essential to the system that lower court judges following the
controlling authority from higher courts. So, of course, if I were
confirmed as a judge, I would follow the letter and the spirit of the
precedents that are laid down, regardless of my own views.

Senator CRAIG. Well, thank you all. There are some on this Com-
mittee who struggle with the idea that you must give the exact,
correct answer to their philosophy or attitude on a given issue to
be, by their decision, a judge. I do not approach reviewing nomi-
nees that way and never have. I have always felt what is important
is the intellect, the experience and the temperament.

So let me ask one more question of all of you. What do you think
is the most important attribute of a judge?

Mr. GRUENDER. Senator, I believe there are several attributes
that are very important. I think a level of academic ability and in-
tegrity are very important, a broad exposure to the law and an un-
derstanding of the law and, probably even more importantly, a will-
ingness to do the hard work that is required to understand the
facts underlying a case and then to get a clear understanding of
the applicable law and apply it, and then, in addition, demeanor,
the willingness to come into it with an open mind, to listen to both
sides, and to fairly and honestly assess and apply the law.

Senator CRAIG. Thank you.

Judge Martinez?

Judge MARTINEZ. Thank you, Senator.

It is very difficult for me to add anything to the list of attributes
that he has just indicated. I would say that, in my experience, both
as a litigator and as a judge, I have always believed, sir, that it
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is absolutely critical that anyone who puts on a black robe under-
stand how important their demeanor is. Courteousness is critical.
You must listen. You must be patient, never embarrass anyone;
that is, is the lawyers, the litigants, witnesses, jurors, court staff,
anybody else in there. I have always tried to live my life exactly
in that fashion. I can promise you I would do the very same thing
in the future if I was lucky enough to be confirmed.

Ms. PRATTER. Thank you, Senator, for the opportunity to add to
that fine list of attributes we have listened to so far, to which I
would only add the importance, I believe, of the role of having a
good sense of humility that a judge, I believe, should have.

Senator CRAIG. Thank you.

Mr. WAKE. Thank you, Senator.

I must accept and agree with everything that has been said by
the others, and it is a little difficult to add to what has been said
so well. Let me say only two things:

Obviously, there are a group of essential qualities, and the fail-
ure of any one of those qualities can diminish the quality of justice.
If T were to point to one in particular, it would be patience and
open-mindedness in one’s work and private and in one’s dealings
with litigants and lawyers before the Court, and that patience and
open-mindedness is what can leave people with the sense that
whether they won or lost, they were treated fairly and that the sys-
tem works, and that is very much within the control of the judge,
more than anyone else.

Thank you.

Senator CRAIG. Well, I thank you all very much.

One last comment, and it is to you, Judge Martinez. To have a
daughter at Washington State University is a bit of a frustration
to me. I am a Vandal from the University of Idaho, eight miles
away.

[Laughter.]

Senator CRAIG. Mr. Chairman, there is a tradition between those
two schools that has frustrated me for some time, and as a result
of that I just do not care for cougars.

[Laughter.]

Senator CRAIG. And that is that when those two universities
played, the losing university student body president had to walk
the eight miles and wash the feet of the victor. I have walked that
eight miles.

[Laughter.]

Senator CRAIG. Good luck on your soccer program at Washington
State.

Thank you, Mr. Chairman.

Senator KYL. Thank you, Senator Craig.

Senator Durbin?

Senator DURBIN. Thank you very much, Mr. Chairman, and
thanks to all who have gathered here today.

Senator Craig has asked a number of questions which I think are
very important, having been a lowly attorney practicing before Fed-
eral judges in my life, I like to, at least I hope that the plea for
humility is one that is felt on that side of the table, as well as on
this side of the table. I think it is very important in public service.
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Mr. Gruender, I would like to ask you a few questions, if I can,
about an incident which occurred after you were designated as the
United States Attorney, involving a resolution passed by the Uni-
versity City, Missouri, City Council concerning the PATRIOT Act.
You responded, if I am not mistaken, in an open letter critical of
this City Council action. It is my understanding that about 200
communities in 34 different States have expressed their concern
and take an exception to the PATRIOT Act. I have had conversa-
tions with my U.S. Attorney in Chicago, Pat Fitzgerald, about this
act, and he has testified before this Committee.

But I am concerned about some of the rhetoric which was con-
tained in your letter, and I would like you to explain it. You were
quoted as saying in that letter that “resolutions that are grounded
in misinformation, such as the one adopted by the University City
Council, accomplish little to protect civil liberties and can jeop-
ardize public safety.” You went on to say, “The Council’s action,
which appears to have been made without the benefit of facts,” has
potentially grave consequences. And you wrote that the resolution
put “lives in jeopardy, puts all citizens at risk and might cause a
‘catastrophic’ loss of life.” These were your words.

We have really jealously guarded the right of dissent and dis-
agreement in America. And even when popular Presidents have
said and done things, we have said that it is the right of American
citizens to disagree publicly with that policy.

Not that long ago Attorney General Ashcroft came and testified
before this Committee relative to his critics, and basically said, and
I quote from the Judiciary Committee testimony as follows. This is
Attorney General Ashcroft. “To those who scare peace-loving people
with phantoms of lost liberty, my message is this: Your tactics only
aid terrorists, for they erode our National unity and diminish our
resolve. They give ammunition to America’s enemies and pause to
America’s friends. They encourage people of good will to remain si-
lent in the face of evil.”

The tenor of your letter, seems to me, to be very close to the mes-
sage of General Ashcroft, which is that the critics of this Govern-
ment, and the critics of the PATRIOT Act, are, in fact, aiding and
abetting terrorism. Do you believe that?

Mr. GRUENDER. Senator, with respect to the University City reso-
lution, I felt the need to respond to that, based on the fact that the
University City Council never sought any input from any other
sources, apparently—no one on behalf of the Government. My of-
fice, the U.S. Attorney’s Office, was never contacted to provide in-
formation about the PATRIOT Act. The resolution, on its face, was
based upon what I believe to be wrong statements about the PA-
TRIOT Act that, as you know, was overwhelmingly passed.

I do not mean to suggest, by any means, that people are not al-
lowed to criticize the Government or the PATRIOT Act or anything
else. But as an example, the sort of statements that were made
during that debate were that the Government now had the right
to obtain a search warrant without judicial approval, which is sim-
ply untrue; that we had the right to or the ability to obtain wire-
taps without court approval, again, simply not true.

It was based on those sort of statements that I thought needed
to be corrected. And then the University City Council went the ad-
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ditional step of telling its Police Department not to cooperate with
Federal authorities, and they did qualify that by saying, if they
thought that there were constitutional violations happening as a
result. That troubled me because, clearly, the preamble, the sec-
tions above that were inaccurate about the PATRIOT Act would
lead a police chief or a line officer, perhaps, to believe that we were
violating constitutional rights, which simply was not true or that
the PATRIOT Act, on its face, did that.

So I felt the need to correct that, and had the additional concern,
as, Senator, I am sure you remember the hearings with respect to
September 11th and the issues of connecting the dots, after Sep-
tember 11th the U.S. Attorneys, amongst others, were given the
tremendous responsibility of preventing and disrupting terrorism.
And I thought it was very important that we have a coordinated
effort at all levels of law enforcement—State, local and Federal—
work together to share information.

You may also know that a part of the letter that I wrote ac-
knowledged the importance of civil rights and civil liberties and, in-
deed, I think I pointed out in that letter that, as Federal law en-
forcement officers, we were sworn to uphold and protect civil rights
and civil liberties and, in fact, took that very seriously.

Senator DURBIN. Mr. Gruender, I could understand if your public
comment was that the University City, City Council was wrong
and did not understand the PATRIOT Act and misinterpreted it,
but your language went a step beyond that and said that their ac-
tion put lives in jeopardy. That, to me, suggests that you have gone
beyond disagreeing with them.

Do you really believe that that City Council ordinance was in any
way aiding or abetting terrorism, putting lives in jeopardy in Mis-
souri or any other place?

Mr. GRUENDER. Senator, by no means do I mean to suggest that
it purposefully was done with that purpose, absolutely not. How-
ever, I do think that if a police officer in University City obtained
information about a potential cell that was operating in its jurisdic-
tion, and for some reason hesitated to share that information with
the FBI, with the Joint Terrorism Task Force, I think there are
some potential dangers there, and I do believe that it could result
in catastrophic, I mean, hopefully not along the lines of what we
saw on September 11th, but I certainly do not want to be the U.S.
Attorney in Eastern Missouri and have something like that happen
in St. Louis, for instance.

Senator DURBIN. Would you feel that, if your nomination is ap-
proved to the Circuit Bench, that it would be appropriate for you
to recuse yourself in cases involving interpretation of the PATRIOT
Act?

Senator DURBIN. Senator, I do not think that I have reached any
opinions or conclusions about the constitutionality of any particular
provision of the PATRIOT Act. Of course, what I would do is look
at the statute applicable. I believe it is 28 U.S.C. 455. I would also
look at the Code of Judicial Ethics and see if there are any grounds
upon which I should recuse myself, but as I sit here today, I do not
think that there would be.

Senator DURBIN. Mr. Chairman, I do not want to go—I have a
few other questions relative to the PATRIOT Act, but I want to cer-
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tainly give other members or yourself a chance to question, and I
can do it in a second round, if it would be appropriate.

Senator KYL. I appreciate that. We have tried to proceed here a
little bit in variance with our traditional procedures, simply to give
everybody a chance to introduce folks and move forward. I have
just some general questions, and therefore I would be pleased if
you want to just continue and not be concerned about the time con-
straints, at least at this point.

Senator DURBIN. Thank you. I do not want to abuse the Com-
mittee, and I thank you for your kindness in allowing me.

Mr. Gruender, let me go a little bit further then in these ques-
tions involving the PATRIOT Act. In a commentary submitted to
the St. Louis Post Dispatch on February 14th last year, you as-
serted that the U.S. PATRIOT Act did not permit new, warrantless
searches, seizures and wiretaps, and I think you have said as much
this morning.

Further, you stated that “judicially issued independent deter-
minations of probable cause remain the necessary legal standard.”

Under Section 505 of the USA PATRIOT Act, national security
letters, which are issued by FBI officials without a court order, can
now be used to compel production of business records if the Court
certifies they are “sought for a terrorism or national security inves-
tigation. Records demanded can include any record pertaining to
the customer’s relationship with the institution.”

Now, before the PATRIOT Act, the FBI had to have reason to be-
lieve that the records being sought pertained to a suspected spy or
terrorist. Further, under the fiscal year 2004 intelligence author-
ization bill, signed by the President, the list of entities to whom
NSLs can be issued now include nearly all types of businesses.

In addition, under Section 215 of the PATRIOT Act, if the Fed-
eral Government seeks an order to obtain any tangible thing from
any business, including book-borrowing records from a library,
there is no evidentiary showing required. The judge shall, under
the words of the PATRIOT Act, shall issue the order if the Govern-
ment simply states that the records are sought for an authorized
investigation

Further, the Government need not show that the person targeted
by the order is himself or herself engaged in anything illegal.

Now, how do you reconcile this clear statement of the law, of the
PATRIOT Act, with the statement that you made to the St. Louis
Post Dispatch, in which you said, “Judicially issued independent
determinations of probable cause remain the necessary legal stand-
ard”?

Mr. GRUENDER. Well, Senator, I believe I was referring to—and
I do not have a copy of what I wrote back in February in front of
me—Dbut I believe what I was referring to were wiretaps, and it did
not refer—oh, and search warrants—it did not refer to the issuance
of national security letters.

However, from what you have just read, both require, I believe,
judicial approval. And also, if I may, it has always been the case
that in a criminal investigation, which generally are not opened
unless the FBI or the U.S. Attorney’s Office has reason to believe
that a crime has been committed, that those sort of records were
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obtainable, initially, without judicial review through the use of
grand jury subpoenas.

Senator DURBIN. I put you at a disadvantage because you do not
have your letter in front of you. And I want to be fair, and I am
going to send you written questions so you can give me a full expla-
nation. But I would suggest to you that our reading of the PA-
TRIOT Act is the opposite of what you just said, that there is no
Court approval necessary for national security letters. In fact, it is
mandatory. It says, “The judge shall issue the order.” And, frankly,
I think that what you have just said is inconsistent with the lan-
guage of the act, which has caused many, on both sides of the aisle
here in the Senate and the House, to raise questions about whether
we went too far with the PATRIOT Act.

I am not going to dwell on this, Mr. Chairman, because I do not
want to put the witness at a disadvantage, having raised this line
of questioning when he did not have a chance to review his letter
beforehand. But if you would not mind, I would like to send you
some specific questions.

I would like to ask all of the witnesses here about the concern
expressed to me by Federal judges who have been in contact with
me since action by Congress last year, and it relates to mandatory
minimum sentences. There are many judges who believe that we
have gone too far; that we have taken away the discretionary au-
thority of judges to mete out sentences which they think are fair
to individual criminal defendants, that we have created a formula
for judges to impose sentences which is inconsistent with common
sense and inconsistent with the goal of justice, in many instances.

One anecdotal case which I can relate to you is, in Pekin, Illinois,
where we have a Federal correctional institution for women who
have been convicted of felonies, I have visited this institution to
find many middle-aged and elderly women who are knitting af-
ghans in prison for 10 to 20 years because a drug-dealing boyfriend
ratted them out in an effort to win favor with the prosecutor. And
the judge, with no recourse, other than the mandatory minimum
sentence, had to send many of these now older ladies to prison for
lengthy periods of time.

I would like to have your response, and this will be my last ques-
tion, Mr. Chairman, of each of the panel members about this con-
cept of mandatory minimum sentences and the concern expressed
by many Federal judges that Congress should re-examine whether
we have gone too far.

Mr. Wake, would you like to start?

Mr. WAKE. Certainly, Senator. Thank you very much for the
question.

Senator that certainly is a very important question and issue. In
my practice, which I have been favored to have a wide-ranging civil
litigation practice over the years, I have not had occasion to prac-
tice at all in the field of criminal law. Therefore, I lack the hands-
on experience on how things really work to make refined judg-
ments about that subject.

Now, I look forward, if I am confirmed, and if I am given the op-
portunity to serve as a judge, to learning that field of law, just as
I have, over the years, learned other fields of law. And when that
time comes, and if I should come to judgments that are considered
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and worth sharing with the Congress, I think it would be appro-
priate for judges to do that. But at this moment, I am at a dis-
advantage from that lack of hands-on experience, and I would just
give my commitment that, as in all things, I would study every-
thing carefully and take advantage of my opportunity to share with
the Congress my observations on the improvement of the justice
system.

Senator DURBIN. Ms. Pratter?

Ms. PRATTER. Thank you, Senator.

Obviously, I am aware of the professional and popular subject,
that this is a subject of some discussion and concern. Because my
practice has been primarily in the civil area, I have not had the
opportunity or need to work with the minimum sentencing legisla-
tion directly. It is something that I will have to learn about. I think
that what you have described, in terms of your visit to the prison,
is part of the legislative process that is so important, in terms of
evaluating what is appropriate for our country, and that is where,
at the legislative level, where I think, in the first instance, the citi-
zens have to look.

In terms of the role of the judiciary in meting out and using the
minimum sentencing legislation, it is very important for judges to
commit to following the legislative pronouncements that they are
presented with, and that is what I would do, if confirmed.

But beyond that, having no personal or professional information
to add to your wealth of knowledge, there is nothing more I could
really say at this time.

Senator DURBIN. Judge Martinez?

Judge MARTINEZ. Thank you, Senator.

Senator unlike my fellow nominees over here for the District
Court, I have had years of experience with sentencing guidelines.
I worked on the Sentencing Guideline Commission for the State of
Washington as a judge.

I can tell you, from personal knowledge, that, in my opinion, sen-
tencing is one of the most difficult things for any judge to engage
in, no matter what the case, no matter who the individual is. It has
always been, for me, one of the hardest aspects of my job.

I have lived under sentencing guidelines for most of my career.
Washington State passed the Sentencing Reform Act in 1984, I be-
lieve, the same time the Federal guidelines went into effect. As a
magistrate judge, one of the few cases that we are not allowed to
handle are, of course, felony sentences. We cannot do that aspect
of it, so I have not had very much experience with the Federal Sen-
tencing Guidelines.

I think the concern you mentioned of Federal judges—and not
just Federal judges, but also State judges—when it comes to the
issue of mandatory minimums has merit. Many judges have raised
that particular concern. And I believe, Senator, that it is always
important to continue to review what is occurring, and I know
there are many commissions, the United States Sentencing Com-
mission, for example, and many committees that will not only gath-
er information, but continually look and see if there is a better
mechanism that we can use, if there are other things that we can
do.
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I can tell you this; that I think the vast majority of sentences fall
within the range, within the guidelines, and it is those rare ones
that stand out, but sometimes those are the ones that are the most
troubling.

Senator DURBIN. Mr. Gruender?

Mr. GRUENDER. Like Judge Martinez, I have had some experi-
ence, as the U.S. Attorney, and want to note that I am here as a
candidate for the Eighth Circuit Court of Appeals and not really as
a representative of the Department of Justice.

It is certainly a matter of significant debate amongst many
judges, and it is something that I believe is, without passing on the
constitutionality of guidelines, which I think has been dealt with
in the Mistretta case, or of mandatory minimums, I think that the
definition of a crime, as well as the appropriate sentencing, has al-
ways been a function of Congress, not really of the judiciary.

That having been said, there are, in mandatory minimums, there
are certainly provisions that do allow, in appropriate cases, for
those to be gone around, the so-called relief values and cooperation-
type matters. But, primarily, I would be reluctant to advise you,
from this particular role. I think it is a matter that Congress
should take up, not a judicial matter.

Senator DURBIN. Mr. Chairman, I would just add I think Mr.
Gruender is correct. I think it is our responsibility, but I believe,
in all honesty, that the passage of the Feeney amendment has re-
stricted a lot of judges who, when they deviate from certain min-
imum mandatory sentences, have to make reports to the Depart-
ment of Justice, so it creates more pressure for them not to make
exceptions, where even they legally can. So that is our responsi-
bility, and I thank the panel for their replies.

Senator KYL. Thank you, Senator Durbin.

I would just note one opportunity, though, that those reports af-
ford is for the judge to explain why it is necessary to do this and
perhaps better inform us to even possibly get us to change some
ogfthe laws. So it can have that salutary effect, too, I would just
offer.

I have a different question to ask each of you, and one is some-
what along the lines that Senator Durbin asked Mr. Gruender.

You have been United States Attorney, and obviously you had a
role to play there. You had to act as the Government’s lawyer and
to prosecute people when that was called for, and so on. And one
of the questions I think is, obviously, that is very good experience
for being a judge, but the other question is will that experience, in
any way, detract from your ability to perform your functions prop-
erly? And I would just like to get your comment, generally, on how
you view your experience as the Government’s lawyer prior to now
going on the bench, if you are confirmed.

Mr. GRUENDER. Thank you, Mr. Chairman. That is a very good
question.

On the positive side, being the United States Attorney gave me
a broad exposure to many issues. Every significant issue within the
office usually bubbles up to the United States Attorney. So every
day my day is filled with a series of legal issues and problems to
respond to and to try to answer as best I can. Therefore, it gives
me the ability to look at the law practice almost from a manage-
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ment standpoint. It also gives me a broad range—all sorts of crimi-
nal exposure of every type, from violent crime to white collar crime,
to major corporate crime, to civil rights prosecutions—but also ex-
posure to the civil practice. We have about a dozen lawyers who
represent the Government in civil practice.

That having been said, I can see where someone might say,
“Well, is that the only viewpoint that he has?” No, to the contrary.
I have also spent almost an equal amount of time as a defense law-
yer. I have represented criminal defendants, I have represented
targets who were never charged, I have represented witnesses in
criminal cases and victims, and also, in private practice, I have had
a broad exposure to civil matters, both representing plaintiffs,
claimants and defendants.

Senator KyL. Well, thank you. I think that is helpful.

The general question I want to ask each of the District Court
nominees has to do with the qualifications that some of you alluded
to that give confidence to our citizenry that the judges understand
life and understand their problems and will mete out justice not
just in strict accordance with the law—obviously, you will do it in
strict accordance with the law—but informed also by your life expe-
riences.

And in that regard, I was impressed by several of the things in
your resumes about things you have done. Gene Pratter, I just hap-
pened to turn to the note that I made about your Nurturing Net-
work program, which I understand assists pregnant women.

And I just wonder if each of you would discuss, briefly, some-
thing that you have done either in association with law activities
or perhaps even totally outside the law that you think will help
make you a better judge because it is a life experience that you
have had.

And if any of you would like to mention one of my primary inter-
ests—victims’ rights—I would like you to do that. Because one
thing we have found, and one reason that many of us here are pro-
ponents of a constitutional amendment to guarantee victims’ rights,
is that notwithstanding the fact that we have State law, statutory
and even constitutional provisions allegedly guaranteeing rights of
crime victims, that, as a Justice Department report noted, they are
more honored in the breach than the observance, that, for one rea-
son or another, prosecutors, other lawyers, judges sometimes are
lax in enforcing these crime victims’ rights.

We are not only dealing with the interests of the State and the
Government and the defendant who may be on trial or the parties
in civil litigation, but also, of course, we are interested in ensuring
that victims do not suffer a second time when they have to go
through the judicial process.

So I certainly do not limit my question to that, but anything that
might bear on making them more comfortable, that if you are a
trial judge you will consider their views as well, I think is an im-
portant one.

Let me start with you, Ms. Pratter, and then go to Judge Mar-
tinez and then finish with Neil Wake.

Ms. PRATTER. Thank you, Mr. Chairman, and I'm sure the folks
at Nurturing network would thank you for your reference to them.
It is a national program that assists pregnant women, unmarried
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pregnant women who need to perhaps relocate to other parts of the
country, and the network assists them in finding jobs and places
to live and health care. And the folks in my firm have played a
small role in providing employment opportunities for women who
avail themselves of that. And it’s been a pleasure to participate in
that and many other programs such as assisting in the gathering
of business clothing for women re-entering the workforce. And
goodness knows those of us in law firms have been very fortunate
in terms of both the work opportunities we've had and the com-
pensation, and we’ve gathered a number of clothes and shared
them with others who want to meet the challenges of their present
lives by going back to work, and they may need some help in that
respect. So I thank you for the reference to those kinds of pro-
grams.

With respect to the experiences I've had for 28, almost 29 years
as an active lawyer, certainly in civil work sometimes lawyers are
given to think of clients as being a faceless corporation, when, in
fact, our clients are real people. Theyre worried about many
things. They may, in fact, be most worried about the court proce-
dures. It’s sad to hear a client say when the worst thing that could
happen to them is to have to go to court. Being sensitive to that
and the sensitivity to the delays that can often occur in the litiga-
tion process I believe will be with me always. I believe that it’s part
of—an important part of a judge’s job to move matters expedi-
tiously and as economically as possible for all of the people involved
in the process.

With respect to the criminal side, I think that a judge’s role and
job is to treat with great respect and sensitivity the role of the ju-
rors, for example. The victims, absolutely, their fears and concerns
and their families need to be given the opportunity to be heard, to
be respected, to show that the system is concerned for them. And,
without question, the defendants, of course, their rights and con-
cerns need to be protected, and we need to be mindful of that.

And, frankly, the advocates for the government and for the de-
fendant, the lawyers need to be respected. I have unbelievable re-
spect for the hard work that lawyers put in day in and day out and
carrying the mantle of their clients with them.

All of those people, all of those folks in the role of the legal sys-
tem need to be respected.

Senator KYL. Judge Martinez?

Judge MARTINEZ. Thank you, Mr. Chairman, and thank you for
giving me the opportunity to address this issue regarding victims’
rights. I spent 10 years as a prosecutor. One of the things that
drove me to do the absolute best job that I could in every single
case was knowing that in a majority of cases that I was handling,
there was usually a victim, a family member, someone that was
completely devastated by what had occurred to them or their fam-
ily. In every sentencing hearing where I stood, I made sure that
they were there and that the court allowed them the opportunity
to speak and to be heard.

When I became a superior court judge in 1990, having that sensi-
tivity made me very aware of how critical that is to allow that to
occur. As you know full well, victims feel re-victimized again by the
system. They feel that they have no constitutional rights at all,
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that everything goes towards the defendant’s side. And I think our
understanding as a judge of that, that pain, that grief, that frustra-
tion, can go a long ways towards making the process, if not bet-
ter—because I don’t think it ever goes away for them—at least
more understandable and they feel they’ve had a part to play in
that entire process.

There was a second part to your question, and that had to do
about our involvement with the community. I've always believed—
and I think you can tell by looking at my background—that a judge
can’t cloister himself or herself away from the rest of society. You
have to stay involved. That’s really the only way people understand
that you do understand what is going on in everybody else’s lives.
And that’s why it is important to be involved with feeding the
homeless or, in my case, one of the things that I'm very dedicated
to is coaching young children at many different levels.

And since I'm here before this Committee and under oath, I have
to confess to you that I think I've received more fun and joy out
of coaching than all the kids that I ever coached put together.

Thank you.

Senator KyL. Thank you very much. As I said, I think it is im-
portant for people to have confidence in our system, and one way
they can have confidence in our system is to know that the judges
up there are real people and not just automatons. And that is why
I kind of ask this question, so that if anybody is paying attention,
they will know that we have people who are not only highly quali-
fied in the law, greatly experienced, but also real people who have
actually helped in their local bar associations or community in
some capacity.

Neil Wake?

Mr. WAKE. Thank you, Mr. Chairman. That’s a big question for
which we could give long answers, but let me focus on a few things
that strike me personally.

The process of judging requires many skills, technical skills, edu-
cation, academic skills, administrative skills, but one of the quali-
ties that I think is most important here is a wisdom about life and
people—the wisdom that can only come from experiencing the
hardships or the difficulties that people have in life and in the liti-
gation system.

You had asked about some activities that we might have been
through, and let me point out two for me and my wife. Long ago,
my wife became involved—more than me, but I was also involved—
in an organization in Phoenix called the Sojourner Center, which
is a shelter for battered women and children. Shari was one of the
first directors, founding directors, and I did legal work for them, in-
cluding defending them in a lawsuit over a construction matter
without compensation, which, if we had lost the case, it would have
been put out of business.

Sojourner Center now is a great success. It is one of the largest
private shelters for battered women and children in the country.
But we had an enriching experience dealing with other volunteers
setting that up, getting it going, working with the people who bene-
fited from that.

We also had another experience some 20 years ago where Shari
and other parents founded a group, ICU Care Parents, which is a
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parents’ support group for parents of critically ill newborns. And
we made arrangements with the three tertiary-care-level hospitals
in the Phoenix area that dealt with critically ill newborns for refer-
rals, and we organized a network of parents who could be called
upon to talk and provide other support for parents experiencing
that.

That group was a self-sustaining group that people participated
and other people came in for about 10 years, and then it merged
with another group in Phoenix, the group called Pilot Parents,
which is a broader organization for handicapped children and the
parents of handicapped children.

Through those activities, we have been able to share many things
with many people in our community that I hope would give me, if
I am given the opportunity to serve as a judge, to bring that wis-
dom to bear.

Like Ms. Pratter, I have a particular sensitivity to the effect on
litigants of the cost of litigation. As an attorney representing every-
one from individuals to business entities, I've seen too many cases
where my clients simply elected not to pursue a just claim or not
to defend against what I thought was an unjust claim because of
the ability of opposing parties to make the costs of that increase.

Judges cannot prevent that entirely, but they can play a major
role in administration of cases and getting them to a quick and eco-
nomical resolution. So that is a second area of particular concern
to me.

And, lastly, I would note a concern about the fear that regular
folks have about being involved in the court system. This can often
be witnesses and often litigants, and a judge has a particular abil-
ity to be sensitive to that, to make that easier and less stressful
for people. So I think all of those respond in one way or another
to the very important values that you are pointing to.

Senator KyL. Well, I thank all of you for your answers. It shows
a breadth of experience and approach and a common thread of con-
cern for litigants in our system of justice, but bring obviously dif-
ferent enriching experiences to the position. And I think as I said,
it is important for us to stress those things when we explain to our
constituents that we are confirming people who are not only well
schooled in the law but also in life’s experiences.

This is, I think, an extraordinary panel, and I am very pleased
to have presided over this hearing to hear from each of you and
give each of you an opportunity to share your views and also, of
course, to introduce those who mean a great deal to you and who
have supported you in your careers.

The next stage in the process will be that the full Judiciary Com-
mittee will review this testimony and, incidentally, have an oppor-
tunity to submit written questions to you, to which, obviously, you
should respond as quickly as you can. There will be time afforded
for additional statements to be put into the record of this hearing
by the members of the Committee. And then after that, the full
Committee will hold what we call a markup, which is really a busi-
ness session, at which the nominees will be considered by the Com-
mittee and either voted up or voted down—voted up, sent to the
full Senate for its consideration. And we hope that we can do this
in a fairly quick fashion.
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Obviously, if you have any questions about the process, you can
be in touch with the Committee staff here, and they can help work
through that.

If there is nothing else from any member of the Committee or
any member of the panel, hearing nothing then I am going to de-
clare this meeting adjourned. But I again thank all of you for being
here today and I thank our participants on the panel.

This meeting is now adjourned.

[Whereupon, at 11:13 a.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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Raymond W. Gruender

6045 Lindell Boulevard
St. Lounis, Missouri 63112

February 3, 2004

The Honorable Orrin G, Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re:  Responses of Raymond Gruender to the
Written Questions of Senator Patrick Leahy and Senator R:chard Durbin

Dear Chairman Hatch:

Enclosed please find my responses to the written questions of Senator Patrick Leahy and
Senator Richard Durbin. Thank you for your consideration of my nomination to the Umtcd
States Court of Appeals for the Eighth Circuit.

Very trulyyours,

ymZd W. Gruender

¢e:  The Honorable Patrick J. Leahy (w/enclosures)
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Responses of Raymond Gruender,
Nominee to the U.S. Circuit Court of Appeals for the Eighth Circuit,
to the Written Questions of Senator Patrick Leahy
February 3, 2004

1. In the more than two years since September 11, the administration and the
Department of Justice have taken many steps in the war on terrorism that scale
back the right to counsel and other civil liberties. For example, the administration
has taken the position that anyone, inchuding American citizens, who is labeled an
“enemy combatant” can be held indefinitely and denied access to lawyers, and that
the detainees in Guantanamo can be held indefinitely with no way to challenge their
captivity. What are your personal views of these developments? Justice Brandeis
once said that, “The greatest dangers to liberty lurk in insidious encroachment by
men of zeal, well-meaning but without understanding”? Do you share his concerns?
‘Why or why net?

Response:

If I am fortunate enough to be confirmed to the United States Court of Appeals for the
Bighth Circuit, it would be my sworn duty to uphold the Constitution, including the Bill
of Rights, and all civil rights and civil liberties identified by statute or relevant precedent.
The Bill of Rights was adopted, at least in part, to protect individuals from the potential
overzealousness of those in government. It certainly would be my duty and intent to
protect each citizen’s civil rights and Tiberties.

The matter of “enemy combatants” is an issue currently pending before courts and upon
which I might be called to rule, if confirmed. Because I believe that it is necessary for a
nominee to come to the judiciary as unencumbered with suggestions of bias or prejudice
as possible, any hint or forecast as to how I might rule when faced with this issue or any
similar issue would be imprudent and could require my recusal. In addition, it would be
impossible for me to make an informed decision without the benefit of a complete record
and legal briefs. T commit to the Committee that there is nothing in my personal beliefs
that would prevent me from understanding and faithfully applying the law in this area.

2. As you know, the Director of the Executive Office for U.S. Attorneys sent out a’
memorandum to all U.S. Attorneys in August 2003, requesting that they assist in
educating the public regarding the PATRIOT Act in several specific ways. Please
tell me the efforts that you have taken in response to the EOUSA memorandum,
including whether you (or anyone on your behalf) conducted community meetings
in your district and whether you contacted congressional representatives to discuss
the PATRIOT Act? Did you report to the EOUSA of your efforts and, if so, when
and what did you report? What actions, if any, did you take in connection with
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Attorney General Asheroft’s “16-state, 18-city PATRIOT Act tour” to defend the
PATRIOT Act and the Department’s implementation of its authorities?

Response:

After the August 2003 EOUSA memorandum, the Assistant U.S. Attorney (AUSA) in
charge of the Anti-Terrorism Advisory Council (ATAC) in the Eastern District of
Missouri conducted training sessions for federal, state and local law enforcement officers.
In addition, he conducted a community meeting at the St. Louis area’s largest Islamic
mosque where, along with panel members from the FBI and the U.S. Attorney’s office
from the Southern District of Illinois, he participated in an educational discussion with
respect to the PATRIOT Act and the government’s anti-terrorism efforts. Separately, 1
attempted to contact several members of the Missouri congressional delegation and
offered to make myself available to the member if he or she had any questions for me.
None accepted this offer. These efforts were included in a report on August 29, 2003 by
the ATAC coordinator to the EOUSA.. This report also included several speaking
engagements by the ATAC coordinator, which occurred prior to the EOUSA
memorandum, as well as submissions I had made to the St. Louis Post-Dispatch in
February 2003 about the University City City Council resolution on the PATRIOT Act.
The Attorney General did not visit the Eastern District of Missouri as part of his
PATRIOT Act eéducation efforts. Therefore, 1 took no action in that regard.

3. What experiences can you point to from your background that demonstrate that,
if confirmed, you will be able to hear cases invelving the PATRIOT Act, or other
complex eriminal issues, impartially and fairly and set aside your experience as a
U.S. Attorney?

Response:

While I have spent approximately seven years of my law career as a federal prosecutor, I
have spent a greater number of years in private practice where approximately 25% of my
practice involved representing criminal defendants, targets of criminal investigations and
witnesses in criminal matters. In that role, I was committed to protecting and defending
the rights of my clients. In addition, I worked on criminal and civil matters appointed by
courts both to me and other members of my law firms. I believe that my experiences on
both sides of criminal matters will help me to fairly and impartially judge criminal cases.

As the U.S. Attorney, myy job is to utilize the tools available to me to enforce the laws
passed by Congress. As a judge, my duty would be to evaluate the case before me and, in
some cases, evaluate the constitutionality of a law. Ihave not formed or expressed any
opinions with respect to the constitutionality of any provisions of the PATRIOT Act and
would be able to apply fairly the law and any relevant precedent to a particular set of facts
after the benefit of a record and legal briefing.

~
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4. Earlier this year, Congress passed the “Feeney Amendment,” which restricts the
ability of Federal judges to depart from the Sentencing Guidelines, and Attorney
General John Ashcroft recently ordered U.S. Attorneys across the nation to become
more aggressive in reporting to the Justice Department cases in which federal
judges impose sentences that depart from the sentencing guidelines. As youn noted
at your hearing, this legislation has come under attack by a number of Federal
judges nationwide, as well as Chief Justice Rehnquist and the U.S. Judicial
Conference. One respected judge— the Honorable John Martin — was so outraged
by the Feeney Amendment’s assault on judicial independence that he announced
that he would resign from the bench. Judge Martin was appointed to the bench by
the first President Bush in 1990, after years of service as a Federal prosecutor,
including 3 years as the U.S. Attorney for the Southern District of New York. He
explained his decision to resign in a New York Times op-ed, as follows:

“Every sentence imposed affects a human life and, in most cases, the
lives of several innocent family members who suffer as a result of a
defendant's incarceration. For a judge to be deprived of the ability to
consider all of the factors that go into formulating a just sentence is
completely at odds with the sentencing philosophy that has been a
hallmark of the American system of justice.”

Do you agree or disagree with Judge Martin on this point and why?
Response:

As I mentioned at my hearing, I am aware that this is a topic of much debate amongst
judges and lawmakers. For the reasons cited in question one above, I am reluctant to
provide any personal opinions on legal issues that may come before me, if confirmed. As
someone who has served both as a prosecutor and as a criminal defense attorney, [ have a
unique understanding and appreciation for the effect that a criminal sentence has on the
life of the individual being sentenced, his or her family members as well as the victims of
that crime.

1 believe that Congress enacted the sentencing guidelines, at least in part, to ensure more
uniform sentencing across the country. There sometimes had been significant disparity in
sentences for the same or similar crimes simply because different judges had different
views on what constituted a just sentence. It has long been the function of Congress to
define a crime and the punishment associated with the crime, and I would defer to the
determinations of Congress in this and other matters of policy.

3.
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5. During your tenure as U.S. Attorney, have you complied with the Attorney
General’s request and reported any instances of sentencing to the Justice
Department? If so, please describe the circumstances.

Response:

The U.S. Attorney’s Office for the Eastern District of Missouri has complied with
PROTECT Act requirements and Department of Justice (DOJ) policy with respect to
reporting to DOJ adverse decisions, including adverse sentencing decisions. Since the
passage of the PROTECT Act, the U.S. Attorney’s Office has reported to DOJ several
instances involving adverse criminal sentencing decisions that warranted consideration
for appeal in accordance with DOJ policy because the cases involved departures that may
not have been authorized by the sentencing guidelines.

6. You wrote, in the outline of a speech that you delivered to Missouri prosecutors
on March 28, 2002, that when both state and federal prosecators can try a
defendant, the prosecuting office that can “get most bang for the buck” should
prosecute. What did you mean by “most bang for the buck”? Do you consider a
longer sentence to be the “most bang for the buck”? Do you think that sentences
that are being handed down in federal conrt are too short? Why or why not?

Response:

This speech outline point related to a prosecutor’s duty to provide the public with the
greatest possible protection from criminals, especially violent criminals, and the
appropriate jurisdiction in which to accomplish that goal. In some cases, the federal
criminal system provides certain advantages for prosecutors, such as longer criminal
sentences, pre-trial detention, asset forfeiture provisions or different evidentiary
requirements. In other cases, the state criminal system is more advantageous. While I
was not exclusively referring to the length of the sentence, that is a significant factor used
by prosecutors to determine whether a prosecution should be handled in the state or
federal system. It also is important that federal and state prosecutors coordinate their
efforts in order to use prudently the limited resources provided to them.

Federal sentencing policy is a matter to be determined by Congress and the Sentencing
Commission. I do not have an opinion generally as to whether federal sentences are too
long or too short.

7. You were an Assistant U.S. Attorney at the time of a high-profile incident in the
community involving the shooting and tragic death of two individuals by a DEA
agent and a police officer. You later became the U.S. Attorney and supervised a
year-long investigation into the shooting. The report said that there was insufficient
evidence to establish beyond a reasonable doubt that either officer acted willfally to

4.
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deprive the two individuals of their constitutional rights. It was reperted in the St,
Louis Dispatch on October 4, 2001 that you met with ten civil rights leaders about
your investigation into the shooting and that three of them were so displeased, they
walked out of the meeting.

a. In hindsight, is there anything that you would have done differently?

Response:

Shortly after I became U.S. Attorney and after a St. Louis County grand jury found
insufficient evidence to indict the two officers on state charges, this matter became the
subject of intense community interest. As a result, not only did I review personally some
of the critical evidence, but I actively engaged the Department of Justice’s Civil Rights
Division in the matter. It is not the practice of federal prosecutors to release any
information when a matter is not prosecuted. However, when the investigation was
complete, the Civil Rights Division and the U.S. Attorney’s Office took the extremely
unusual steps of preparing and publishing an investigative report, meeting with the family
of the deceased and meeting with local civil rights leaders in order to disclose and explain
the results of the investigation.

While the family members and civil rights leaders wanted prosecutions, they appreciated
our willingness to meet with them. I recall only one person leaving the meeting we
conducted with civil rights leaders. The remainder listened to our presentation and asked
various questions to which we responded. In addition, the Chief of the Criminal Section
of the Civil Rights Division and I conducted a press briefing and fielded all questions
from the press. While, in hindsight, some thought that we should not publicly have
disclosed the details of a matter in which we were not bringing charges, I felt that the
community and the families of the deceased deserved to have their questions answered.

b. What steps can be taken to prevent such tragedies?
Response:
Although I am not an expert in police procedures, I think that such experts should review
this and other similar situations to determine if any lessons can be learned. Such a study
could provide valuable training to officers to better protect themselves as well as those
who are subject to arrest. I believe that more and better training for law enforcement

officers makes them safer and is good for the entire community.

c. Based on this experience, do you think that Congress should change
the standard in 18 U.S.C. Section 242, and, if so, how?

5.
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Response:

As a judicial nominee, I would hesitate to recommend a change in the standard under 18
U.S.C. 242. I would defer to Congress to make such policy determinations. At the time
we announced the results of the investigation, we stated that we could not prove, beyond
a reasonable doubt, all of the necessary elements in order to bring a case under that
section, the only statute available to us under these circumstances. We also noted that
there were several state manslaughter and murder laws that the St. Louis County grand
jury considered.

d. Please share with the Committee how, if confirmed, you will ensure
that Americans’ civil rights will be protected under America’s civil
rights Iaws.

Response:

Throughout my career both as a prosecutor and as a criminal defense attorney, I have
worked diligently to ensure that the civil rights of my clients, as well as those whom we
prosecuted, were protected fully. If I am fortunate enough to be confirmed, I will
continue to apply diligently all laws and precedent that protect Americans’ civil rights.

8. You have been a member of the Federalist Society for over 15 years. During this
time, the Federalist Society has been a leading advocate of the expansion of states’
rights at the expense of federal power. It has also advecated for limitations on
Congress’ ability to enact laws to protect individuals and civil rights and to regulate
commerce. For example, over the last decade, the Supreme Court has issued a series
of 5-to-4 decisions limiting congressional power under the Commerce Clause. As
you know, I am referring to the decisions in such cases as United States v. Lopez,
which held that Congress could not prohibit guns in or near schools, and United
States v. Morrison, which struck down a provision of federal Iaw that let women sue
their attackers in federal court. These decisions hold that Congress may not
regulate what the Court calls “non-economic” activity (e.g., gender-motivated
crimes of violence) even if the aggregate effect of such activity on the national
economy is substantial.

a. Do you agree that Congress’s power to regulate an intra-state activity
should turn on whether the activity can be classified as “economic” or
“non-economic”?

Response:

Although I have not studied these Supreme Court decisions at length, I am familiar with
their holdings. If faced with such an issue, I would begin with the well-accepted

6~
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presumption that an act of Congress is constitutional and that findings of
unconstitutionality should be rare. I then would conduct a thorough review of all
applicable Supreme Court decisions and would, to the best of my ability, attempt to
understand and apply binding precedent. Under certain facts and circumstances, several
Supreme Court cases recognize a distinction between economic and non-economic
regulation. Of course, as long as these cases remain binding Supreme Court precedent, 1
would be required to apply them. It is impossible to express reasoned opinions without
the benefit of the decision making process, a complete factual record, including the
considerations of Congress in passing the legislation, and legal briefing. Of course, if
confirmed, I would be bound to and would apply Supreme Court precedent.

b. Last Congress, the House of Representatives passed a bill to prohibit
human cloning. Do you see any tension between such legislation and
the Court’s new federalism doctrine? In your view, is human cloning
more or less “economic” in nature than gender-motivated crimes of
violence?

Response:

Without a complete record, it is difficult to anticipate the type of challenge that might be
made to such a statute. In order to reach a decision if such a matter were to present itself,
1 would engage in the judicial decision making process. I would begin with the well
accepted presumption that an act of Congress is constitutional and that findings of
unconstitutionality should be rare. Then, with a complete understanding of the factual
record, including findings of Congress, as well as the nature of the challenge being made
to the legislation, I would review the briefs and determine and study all relevant case law.
Having a complete understanding of the facts and law, I would do my best to apply
faithfully the law to the specific facts of the matter before me. Without such a record and
without being able to engage in the deliberative process including consultation with the
other judges hearing the matter, I am reluctant to speculate on any possible conclusion
that I might reach.

[N Do you agree with the President, who in his first State of the Union
said that education is the first essential part of job creation, or de you
agree with the Supreme Court majority in United States v. Lopez,
which said that education is a “non-economic” activity and is
therefore outside the federal regulatory power?

Response:
If confirmed, I will evaluate each case on its own merits and in light of applicable

precedent. For instance, in the area of education, there are a number of cases where
courts have upheld federal government regulation. In Cedar Rapids Community School

-
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District v. Garrett F., 119 S. Ct. 992 (1999), the Court found that, under the Individuals
with Disabilities Education Act, a school district was required to provide continuing
nursing services to a quadriplegic student. Without the benefit of a complete record and
the decision making process described above, it is impossible to express a well reasoned
opinion. I would, however, be bound to apply Supreme Court precedent.

9. In the past few years, the Supreme Court has struck down a number of federal
statutes, most notably several that are designed to protect the civil rights of
Americans, as beyond Congress's power under Section 5 of the Fourteenth
Amendment, for example, Flores v. City of Boerne, 117 S. Ct. 2157 (1997), Kimel v
Florida Board of Regents, 120 S. Ct. 631 (2000), and Board of Trustees v. Garrett, 19
S. Ct. 2240 (1999). The Supreme Court has also recently struck down statutes as
being a violation of the 10™ Amendment or the 11™ Amendment under the Court’s
expansive view of state’s rights. These cases have been described as creating new
power for state governments while diminishing federal authority.

a. ‘What is your view of these developments? Do you think they
constitute “judicial activism?” What is your understanding of the
scope of congressional power under Article I of the Constitution, in
particalar, the Commerce Clause, and under Section 5 of the
Fourteenth Amendment?

Response:

1 am familiar with the holdings of these cases as well as other relevant cases such as
Nevada v. Hibbs, 123 S. Ct. 1972 (2003), although I have not studied these decisions in
depth. 1 believe that these cases and several other Supreme Court cases define for lower
court judges the scope of congressional power under Article I of the Constitution and
under Section 5 of the Fourteenth Amendment. Many cases recognize distinctions
between the federal government and state governments as embodied in the Tenth and
Bleventh Amendments. However, these cases also allow that Congress can utilize
Section 5 of the Fourteenth Amendment to abrogate the States’ sovereign immunity
where Congress makes its intention to do so unmistakably clear in the language of the
statute and where it acts pursuant to a valid exercise of its power under Section 5 of the
Fourteenth Amendment. The Supreme Court requires that valid Section 5 legislation
exhibits congruence and proportionality between the constitutional injury to be prevented
or remedied and the means adopted to that end.

b. The New York Times has said that the present Supreme Court has
“struck down more Federal laws per year than any Supreme Court in
the last half of the century.” Are there any federal statutes or sections
of federal legislation that have not yet been ruled upon by the

-8-
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Supreme Court that go beyond Congress’ enumerated powers under
the Constitution, in your view?

Response:

While I am unable identify any legislation that goes beyond Congress’ enumerated
powers, I can déscribe the process I would utilize in analyzing a constitutional challenge
to astatute. Prior to deciding such a case, I would work diligently to understand and
analyze all relevant precedent. 1 would begin with the accepted presumption that an act
of Congress is constitutional and that findings of unconstitutionality should be rare. I
would apply the various standards of review given to lower courts by the Supreme Court
such as strict scrutiny for issues involving fundamental constitutional rights or suspect
classifications, or rational basis in certain other areas. With the relevant standard and
presumption in mind and after gaining a complete understanding of the record and the
law, I would engage in the deliberative process and apply the relevant law to the facts
before the court.

10. What qualities do believe a judge must possess to faithfully uphold his
constitutional duty to interpret the law? Do you feel you have demonstrated those
characteristics? Why or why not?

Response:
Among others, a judge should demonstrate the following characteristics:

e Intellectual ability, including clarity and logic in both thought and writing;

e The willingness to work hard to master the facts and law of every case; and

e Judicial demeanor, including open mindedness, willingness to listen, humility,
courteousness and empathy..

Most importantly, in order to faithfully uphold his or her constitutional duty to interpret
the law, a judge must understand and accept the limited role of the judiciary, which is
inherent in our Constitution. A judge must be committed to applying and interpreting the
law. A judge must avoid substituting his or her personal opinions for the law. A judge
also should avoid legislative and executive functions.

My academic and legal record, as well as my record as U.S. Attorney, clearly demonstrate
that [ am committed to the rule of law and understand the limited role of each branch of
government. I have never sought to exceed my assigned role as a lawyer or prosecutor
nor have I ever allowed my personal beliefs to enter into the decision making process.

9.
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11. Some of the most beloved judges in our history are judges who have stood up to
the popular sentiment to protect the rights of minorities or people whose views made
them outcasts or pariahs. Please tell us one instance in your professional career
where you took an unpopular stand or represented an unpopular client and stood
by it under pressure.

Response:

There have been numerous instances in my career where I have represented unpopular
clients or views. For instance, I have represented numerous criminal defendants and
targets of criminal investigations. I also have represented employees against their
employers, including government entities. I have accepted criminal and civil appointed
cases, and have assisted other attorneys on their appointed cases. As a prosecutor, 1 have
refused on several occasions to bring charges despite pressure from victims, law
enforcement, the press and the public, where I believed charges would be unjustified.

In my personal capacity, I have volunteered for and worked with groups that sought to
assist those in society who most need help. I served on the Board of Directors of

A LLV.E. (Alternatives to Living in Violent Bnvironments), a not-for-profit organization
dedicated to eliminating domestic violence and assisting victims of domestic violence.

At that time, victims of domestic violence were not well served and generally were
unrepresented in the community. I served as Board president for two years and did my
best to raise awareness about and serve victims of domestic violence. Finally, I have
served on the Allocations Committee of the Variety Club of St. Louis for the past seven
years, the purpose of which is to evaluate, assist and provide funding to not-for-profit
organizations that serve disadvantaged and disabled children.

-10-
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Responses of Raymond Gruender,
Nominee to the U.S. Circuit Court of Appeals for the Eighth Circuit,
to the Written Questions of Senator Richard Durbin
February 3, 2004

1. At your hearing, I asked you about your criticism of a February 2003 resolution passed
by the University City, Missouri City Council expressing concern about the PATRIOT
Act. At your hearing, you testified: “The resolution, on its face, was based upon what I
believe to be wrong statements about the PATRIOT Act.”

A. What specific statements in the resolution do you consider to be wrong, and
what do you consider to be wrong about them?

Response:

My editorial submissions regarding the University City, Missouri City Council resolution
concerning the PATRIOT Act were based on both press accounts of the hearings leading up to
the resolution and on the resolution itself. Press accounts reflected that neither the City Council
nor the press sought or heard any information or opinions other than those opposed to the
PATRIOT Act. Press accounts suggested that the resolution’s proponents told the City Council
that, amongst other things, the PATRIOT Act allows the government to obtain search and seizure
warrants and electronic surveillance without the requirement of judicial oversight. The
resolution, though not as direct, reflected this misinformation when it stated that the PATRIOT
Act could result “in infringing on fundamental liberties protected by due process and ‘probable
cause’ including freedom of speech, assembly and privacy, the right to legal counsel and due
process in judicial proceedings; and protection from unreasonable searches and seizures ...”

As I stated in my February 14, 2003 submission to the St. Louis Post-Dispatch, I was surprised
by the City Council’s failure to seek any opposing views. As the St. Louis Post-Dispatch
recognized, my submission raised a legitimate legal question and helped to create a healthy
debate. 1 stated at that time and continue to believe that claims of warrantless searches, seizures
.and wiretaps being permitted as a result of the PATRIOT Act are inaccurate. Judicially issued,
independent determinations of probable cause remain the necessary legal standard for searches,
seizures and wiretaps. In addition, supporters of the resolution suggested that law enforcement
could intercept the content of e-mails without a court order. This claim is inaccurate. The
resolution and its supporters also suggested that ethnicity, religion and race were now appropriate
considerations in initiating investigations. This also is not true.

B. Do you stand by your criticism of this resolution, particularly your assertion that
the resolution is “putting lives in jeopardy and increasing the chances for
terrorists to be successful”?
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Response:

In addition to basing the resolution on inaccurate information about the PATRIOT Act, the
University City City Council took the additional step of directing its employees, including its
police department and public safety officials, not to cooperate with federal authorities where they
believed such cooperation could result in the infringement of civil rights and civil liberties. As I
stated during my hearing, preventing and disrupting terrorist activities is a tremendous
responsibility facing federal law enforcement, especially after September 11, 2001, In order to
accomplish this difficult assignment, it is critical that all levels of law enforcement cooperate
completely and readily share information. As a result, I was concerned that a law enforcement or
public safety officer might hesitate to cooperate or share critical information based on false
understandings about the PATRIOT Act or the intentions of federal law enforcement. As such, I
stand by my criticism of the resolution.

As noted in my St. Louis Post-Dispatch submission, “Had the resolution merely affirmed the
importance of protecting civil rights and liberties, there would be no controversy. Federal
prosecutors and law enforcement officers are sworn to uphold the Constitution.” Of course, we
all are in agreement that law enforcement must protect civil rights and liberties while it attempts
to prevent, disrupt and, if necessary, prosecute terrorists.

C. In what ways if any do you believe that Congress went too far in passing the
PATRIOT Act? What revisions of the bill would you recommend we make?

Response:

In neither of my submissions to the St. Louis Post-Dispatch did I express an opinion as to the
constitutionality of any of the provisions of the PATRIOT Act. As a judicial nominee, it would
not be appropriate for me to express any opinion as to whether or not Congress went too far in
passing the PATRIOT Act, especially as it is possible that such issues could come before me as a
judge, if the Senate chooses to confirm me. For similar reasons, as a judicial nominee, I am
uncomfortable making recommendations to Congress with respect to revisions to the PATRIOT
Act. T am confident that the appropriate office of the Department of Justice would be pleased to
work with Congress on such issues.

2. At your hearing, I asked you about the apparent inconsistency between your assertion in
your Febraary 14, 2003 unpublished letter to the St. Louis Post-Dispatch that, “Judicially
issued, independent determinations of probable cause remain the necessary legal standard”
under the PATRIOT Act, and the plain meaning of Sections 215 and 505 of the PATRIOT
Act. You testified that, while you did not have a copy of the letter, you “believe what I was
referring to were wiretaps.” However, in context, it is clear that you were referring not

2.
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just to wiretaps. but also to searches and seizures. In your February 14, 2003 letter youn
wrote!

~Among the many insccuracies reported in support of the resolution are chabms that
new tederal enactinents permit warraotless searches, seizures, and wiretaps, Such
claims are completeh false. Judicially issued independent determinations of
prubable cause remain the wecessary legal standard.”™

Further, in a letter to the editor of the Pose-Dispatc it published on February 22, 2003, you
wrote that | Floreign intelligence swarrants always have vequired, and otill require. a
judicial probable canse finding that a toreign power or agent is engaged in foreign
intelligence erimes.”

However, under Section 215 of the PATRIOT Act.if the federal govermment sechs an order
o obtain “any tangible thing” from any business, there is no evidentiany showing requived,
1he judge “shall” issne the grder it the government certifies that the records are “sought
for” an international terrorism or intelligence investigation. The government nevd not
show that the person targeted by the order is o suspected terrorist, or spy, or enyaged in
anything ilegal

Under Section 805 of the PATRIOT Act, the FBI can issue a national security letter (NSL)
to obtain personal records by certifying that the records are sought for an internativaal
tevearrsm or intelligence investigation, regardless of whether the person whese records are
seught i u suspeet. NSLs are documeants, signed by FBI agents, that regquest personal
intormation and do not require judicial or grand jury approval

In both of these instances, the law contradicts your statements that beiore the gos cenment
engages in seeret sureillusice or searches of Amvericans it must have significant evidence
that the person targeted is breaking the law. In this light, do you still stand by your
sttevinents?

Response

Meureterence o [ludically wsaed, idependent determmations of probable cause remon the
tecessary koeal standand ™ veterved to the prios sentence regardimg searches, seizuies and wnctaps
P nn February 220 2002 fetter to the editor, Tagan was refenting to Foresgn Intethgence
Suvertlance Aot (FES Ay seach and seizore and electiome sunveillance warrants Thas o
statements wore luruted to scarches, serrares amd wnetaps and were not utended o addiess
ctther aeeivh 215 o5 section 305 of the PATRIOT Ay
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Sections 215 and 505 amend previously existing statutes that, similar to a grand jury subpoena or
an administrative subpoena, allow law enforcement to seek the production of various tangible
items, such as documents and records, from the person or entity in possession of them but do not
allow law enforcement to enter the premises and search for or seize the records sought. The
statutes amended by Sections 215 and 505 allowed and continue to allow the government to
compel the production of certain records either by serving a FISA Court order (Section 215) ora
national security letter (Section 505) upon the person or entity from whom the items are sought.
Thus, these sections and the statutes amended by them do not involve a search, seizure or
electronic surveitlance. ’

3. On your Senate questionnaire, you disclosed that you are a member of two all-male
organizations, Veiled Prophet and the Shamrock Club.

A. Are you still a member of these clubs? If so, do you have any plans to resign
from them?

Response:

1 no longer am a member of either organization. The Shamrock Club’s sole purpose is to conduct
a dinner on St. Patrick’s Day. The Veiled Prophet is a civic, charitable and fraternal
organization, the main purpose of which is to organize a yearly community fair and parade.

Neither organization owns a meeting facility.

B. In your opinion, why do these organizations fail to attract or decline to
accept women as members?

Response:
Although I was a member of each of these organizations, I have never served in any capacity
beyond simple membership nor was I active in organization or management. Therefore, I was

not in a position to understand the source of or to influence the policies of each organization.

C. ‘What efforts if any have you made to try and integrate the organizations
with women?

Response:

As indicated above, I was not active in the organization or management of these clubs.

4
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4. You have been a member of the Federalist Society for over 15 years, since 1988. Why
did you join this organization and what has been the extent of your involvement in it?

Response:

1 believe that I first was introduced to the Federalist Society in a speech delivered by or a
discussion with the Honorable Pasco Bowman, the well respected jurist whom I have been
nominated to succeed. At the time I joined, the Federalist Society provided various forums for
open discussion and debate on a wide range of legal issues and did not take public positions on
issues. [ have not served as an officer or committee chair, nor have I been active in any
committee of the Federalist Society. While I never have attended any national conferences, I
have attended approximately ten local mectings.

5. The mission statement of the Federalist Society states: “Law schools and the legal
profession are currently strongly dominated by a form of orthodox liberal ideology which
advocates a centralized and uniform society. “ Do yon agree with this statement? Why or
why not?

'

Response:

In my experience as a law student, an attorey in private practice and a federal prosecutor, I have
encountered many attorneys from across the political and philosophical spectrum. I never have

" attemnpted to measure the extent to which the legal profession is dominated by any particular
orthodoxy. 1 believe that law schools, the legal profession and our country as a whole are best
served when all viewpoints are represented and respected.

5.
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Raymond W. Gruender
6048 Lindell Boulevard
St. Louis, Missouri §3112
February 25, 2004

The Henorable Orrin G. Hatch
Chairman, Committee on the Judiciary
TUnited States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re: Responses of Raymond Gruender to the Written
Follow-up Questions of Senator Richard Durbin

Dear Chairman Hatch:
Enclosed please find my responses to the follow.up questions of Senator Richard Durbin

with respect to my nomination to the United States Court of Appeals for the Bighth Circuit.

Very urs,

2 ymo?w. Gruender

cc:  The Honorable Patrick J. Leahy (w/enclosures)

Enclosures

Wk TOTAL. PREE.B2 ok
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Responses of Raymond W, Gruender
to the Written Follow-up Questions of Senator Richard J. Durbin
February 25, 2004

Youa may be aware from press accounts that the Senate Sergeant at Axms is
corrently conducting an investigation of the Senate Committee on the Judiciary and the
wide-scale incidents of theft of memorandums and other work products drafted by
Democratic staff members of the Committee. It has been reported in the press and
confirmed by the Sergeant-At-Arms that thousands of staff documents were stolen by
Republican staff, and that the illegal activities took place over the past several months and
perhaps years,

Additionally, at least one of the alleged perpetrators, a former Republican staff
member on the Judiciary Committee, has publicly admitted that many of the documents he
stole and/or read related to judicial nominations. The former staff member was one of
many Republican staff members whe worked on judicial nominations matters for
Committee Chairman Hatch and subsequently for Majority Leader Frist.

Because of your current status before the Judiciary Committee, I would Hke to ask
you a series of guestions concerning these unfortunate criminal incidents.

1. In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with any staff of the Senate Judiciary Committee?
If so, during those meetings, did any staff of the Senate Judiciary Committee
share, reference, or provide you with information that you were led to believe
were obtained or derived from Democratic sources? Did any staff of the
Senate Judiciary Committee provide you any documents or excerpts from
documents that appeared to you to have been drafted or prepared by
Democratic staff? If so, please explain the circomstances and what action, if
any, you took in response to being presented with sach information or
decuments.

Response:

1 did not meet with any members of the staff of the Senate Judiciary Conmnittee in preparation
for my confirmation hearing. Members of the staff of the Senate Judiciary Committee did not
share, reference or provide me with any information that I was led to believe was obtained or
derived from Democratic sources. Mernbers of the staff of the Senate Judiciary Committee did
not provide me with any documents or excerpts frorm documents that appeared to have been
drafted or prepared by Democratic staff.

2. In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with any staff of the U.S. Department of Justice? If
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so, during those meetings, did any staff of the Justice Department share,
reference, or provide you with information that you were led to believe were
obtained or derived from Democratic sources? Did any staff of the Justice
Department provide you any docaments or excerpts from documents that
appeared to you to have been drafted or prepared by Democratic staff? If
so, please explain the circumstances and what action, if any, you took in
response to being preseated with such information or decuments,

Response:

In preparation for my confirmation hearing before the Senate Judiciary Committee, I met with
members of the staff of the U.S. Department of Justice. The members of the Department of
Justice staff did not share, reference or provide me with any information that [ was led to believe
was obtained or derived from Democratic sources. The members of the Department of Fustice
staff did not provide me with any documents or excerpts of documents that appeared to me to
have been drafted or prepared by Democratic staff.

3. In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with any staff of the White House? If so, during
those meetings, did any staff of the White House share, reference, or provide
you with information that you were led to believe were abtained or derived
from Democratic sources? Did any staff of the White House provide you any
documents or excerpts from documents that appeared to you to have been
drafted or prepared by Democratic staff? If so, please explain the
circumstances and what action, if any, you took in response to being
presented with sach information or decuments.

Response:

Int preparation for my confirmation hearing before the Senate Judiciary Comunittee, I met with
members of the staff of the White House. The members of the White House staff did not share,
reference or provide me with any information that I was led to believe was obtained or derived
from Democratic sources. The members of the White House staff did not provide me with any
documents or excerpts of documents that appeared to me to have been drafted or prepared by
Democratic staff.

4. In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with anyone associated with individunals, groups, or
organizations outside of government that support, endorse, or advocate in
any way on behalf of the confirmation of President Bush’s judicial nominees?
If so, during those meetings, did any of these individuals, groups, or
organizations share, reference, or provide you with information that you
were led to believe were obtained or derived from Democratic sources? Did
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any of these individuals, groups, or organizations provide you any documents
or excerpts from documents that appeared to you to have been drafted or
prepared by Democratic staff? If so, please explain the circumstances and
what action, if any, you took in response to being presented with such
information or documents.

Response:

1 did not meet with anyone associated with individuals, groups, or organizations outside of
government that support, endorse, or advocate in any way on behalf of the confirmation of
President Bush’s judicial nominees in preparation for my confirmation hearing. No one
associated with any individuals, groups, or organizations outside of government that support,
endotse, or advocate in any way on behalf of the confirmation of President Bush’s judicial
nominees shared, referenced or provided me with any information that I was led to believe was
obtained or derived from Democratic sources. No one associated with any individuals, groups,
or organizations outside of government that support, epdorse, or advocate in any way on behalf
of the confirmation of President Bush’s judicial nominees provided me with any documents or
excerpts from documents that appeared to have been drafted or prepared by Democratic staff.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

CHAMBERS OF 304 U.8. CoURTHAUSE
RICARDO S. MARTINEZ SEATYLE, WASRIG4
UNITED STATES MAGISTRATE JUDGE {206} 5531396
February 25, 2004
Senator Orrin Hatch
Chair, Seaate Judiciary Committee
104 Hart Senate Office Building

Washington, DC 20510
Dear Scpator Hatch:

I am faxing to the Department of Justice the responses to Senator Durbin’s questions that were submitted
to me earlier today. Please let me know if there is anything else needed, .

Sincercly,
2N MK |

Ricardo S. Martineg,
United States Magistrate Judge
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Responses of Ricardo S. Martinez to the Written Follow-up Questions of
Senator Richard J. Durbin ’

You may be aware from press accounts that the Senate Sergeant at Arms is currently
conducting an investigation of the Senate Committee on the Judiciary and the wide-scale
incidents of theft of memorandums and other work products drafted by Democratic staff
mernbers of the Commiittee. It has been reported in the press and confirmed by the Sergeant-At-
Arms that thousands of staff documents were stolen by Republican staff, and that the illegal
activities took place over the past several mopths and perhaps years.

Additionally, at least one of the alleged perpetrators, a former Republican staff member
on the Judiciary Committee, has publicly admitted that many of the documents he stole and/or
read related to judicial nominations, The former staff member was one of many Republican staff
members who worked on judicial nominations matters for Committee Chairman Hatch and
subsequently for Majority Leader Prist.

Because of your current status before the Judiciacy Committee, I would like to ask you a
senies of questions concerning these unfortunate criminal incidents.

1. In preparation for your confirration hearing before the Sepate Judiciary
Comuminee, did you meet with any staff of the Senate Fudiciary Committee? I so,
during those mcetings, did any staff of the Senate Judiciary Commirttee share,
reference, or provide you with information that you were led to believe were
obtained or derived from Democratic sources? Did any staff of the Senate
Judiciary Committes provide you any documents or excerpts from documents that
appeared to you {0 have been drafted or prepared by Democratic staff? If so,
please explain the circumstances and what action, if any, you took in response to
being presented with such information or documents.

Response:

I did not meet with any staff from the Senate Judiciary Committee. No staff
member has shared, referenced or provided me with any information,
documents, or excerpts from documents that appeared to came from, were
obtained from, derived from, or that { was led to believe came from, any
Democratic sources,

2. In preparation for your confirmation heaning before the Senate Judiciary
Committee, did you meet with any staff of the U.S. Department of Justice? If so,
during those meetings, did any staff of the Justice Department share, reference, or
provide you with information that you were led to believe were obtained or
derived from Democratic sources? Did any staff of the Justice Department
provide you any documents or excerpts from docurnents that appeared to you to
have been drafted or prepared by Demoeratic staff? If so, please cxplain the
circumstances and what action, if any, you took in response to being presented
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with such information or documents.

Respogse:

I did meet with staff from the U.S. Department of Justice, No staff member
has shared, referenced or provided me with any information, documents, or
excerpts from documents that appeared to come from, were obtained from,
derived fram, or that I was led to believe came from, any Democratic sources.
No one discussed anything like this at any time.

In preparation for your confirmation hearing before the Senate Judiciary
Comumnittee, did you mect with any staff of the White House? If so, during those
meetings, did any staff of the White House share, reference, or provide you with
information that you were led to believe were obtained or derived from
Democratic sources? Did any staff of the White House provide you any
documents or excerpts from documents that appeared to you to have been drafted
or prepared by Democtatic staff? If 5o, plcasc cxplain the circumstances and what
action, if any, you took in response to being presented with such information or
documents.

Response!

I did meet with stafl from the White House. No one has shared, referenced
or provided me with any information, documents, or excerpts from
documents that appeared to come from, were abtained from, derived from,
or that I was led to believe came from, any Democratic sources. No one-
discussed anything like this at any time.

In preparation for your confirmation hearing before the Senate Judiciary
Comumittee, did you meet with anyone associated with individuals, groups, or
organizations outside of government that support, endorse, or advocate in any way
on behalf of the confirmation of President Bush’s judicial nominees? If so, during
those meetings, did any of these individuals, groups, or organizations share,
reference, or provide you with inforration that you were led to believe were
obtained or derived from Democratic sources? Did any of these individuals,
groups, or organizations provide you any documents or excerpts from documents
that appeared to you to have been drafted or prepared by Democratic staff? If so,
please explain the circumstances and what action, if any, you took in response 1o
being presented with such information or documents.

Response:

1 did not meet with anyone associated with judividuals, groups or
erganizations like these at any time. No individual, group, erganization, or
anyone associated with such 1 group, has shared, referenced or provided me

" with any information, documents, or excerpts from documents that appeared
to come from, werc obtained from, derived from, or that I was led to believe
came from, any Democratic sources.
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821 Harriton Road
Bryn Mawr, PA 19010

February 25, 2004

The Honorable Orrin G. Hatch
Chairman, Committee op. the Judiciary
224 Dirksen Senate Office Building
‘Whashington, DC 20510

Re; Gepe E.K Pratter Nomination for the Eastern Distyjct of Pennsvlvania
Doar Senator Hateh:

1 respectfully encloss my responses to the written follow-up questions of Senator
Richard J. Durbin.

Begause | am out of town | have ruthorized my assistant, Rose A Barbex, to sign this
Istter on my behalf, but the cnclosed responses have been written by me.

Respectfully,

Kt

7/ Gene E.K, Pratter

Enclosure
Dictated but not read or signed by Gene E.K. Pratier.

et SR
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Responges of Gene E K. Pratter to the Written
Follow-up Questions of Sﬁnagg Richard J. Durbin '

Yau may be aware from press accounts that the Senate Sergeant at Arms is currently
conducting an mvestigation of the Senate Committee on the Judiciary and the wide-scale
incidents of theft of memorandums and other work products drafted by Democratic staff
membegs of the Committes. Tt has been reported in the press and confirmed by the Sergeant-At-
Arms that thousands of staff documents were stolen by Republican staff, and that the fllegal
activities Took place over the past several months and perhaps years.

Additionally, at least one of the allcged perpetrators, a former Republican staff member
on the Judiciary Commitiee, has publicly adwmitted that many of the decurnents he stole and/or
read related to judicial pominations. The former staff member was one of many Republican staff’
members who worked on jodicial nominations matters for Committee Chairman Hatch and
subsequently for Majority Leader Frist.

Because of your current status before the Judiciary Committes, I would like to ask you a
series of questions conecmming these unfortuniate eximinal incidents.

1. In preparation for your confirmation hearing before the Senate Judiciary
Comumittee, did you meet with any staff of the Sepate Judicinry Committee? If so, during thoss
meetings, did any staff of the Senate Judiciary Comymittee shars, reference, or provide you with
information that you were lead to believe were obtained ar derived from Demacratic sources?
Did any staff of the Senate Judiciary Cormumittee provide you any documants or excerpts from
documents that appeared to you to have been drafted or prepared by Democratic staff? If so,
please explain the circunstances and what action, if any, you took in response to being presented
with such information or documents.

Response;  In Jate December 2003 or early Jenuary 2004 X received a conference call
from twe Committee staffers — one wWho worked for Senator Hatch, the other for Senator
Leahy. Senator Leahy’s staff member ssked me one question about my background.
Senator Hatch’s staff member asked me no questions. The conversation was less than five
minutes and had nothing to do with the subject of this inguiry. No, as to remaining follow-
up guestions,

2. In preparation for your confirmation hearing before the Senate Judiciary Committee, did
you meet with any staff of the U.S. Department of Justice? If so, during those meetings, did any
staff of the Justice Department share, reference, or provide you with information that you were
lead to believe were obtained or derived from Democratic scarces? Did any staff of the Justico
Depariment provide you any documents or exccrpts from documents that appeared teo you to
have been drafted or prepared by Democratic staff? If so, plesse explain the circumstances and
what action, if any, you took in response to being prosented with such inforration or documents.

a—at)
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Response:  On Jaunuary 21, 2804, with tvo ather Rominees, I met with various DOJ staff
to prepare for the hearing. It was all about the “mechanics” of the next day and nothing at
all supgestive of the subject of this inquiry. No, as to remaining follow-up questions.

3. In preparation for your confirmation hearing before the Senate Judiciary Committee, did
you meet with any staff of the White Honse? If so, during those meetings, did any staff of the
‘White House share, reference, or provide you with information that you were lead 1o believe
were obtained or derived from Democratic sourees? Did any staff of the White Heuse provide
Yyou sny documnents or excerpts from documents that appeared to you to bave boon drafted or
prepared by Democtatic staff? If so, please explain the circumstances and what action, if any,
You took in response to being presented with such information er documents,

Res s as Resp to No. 2 above, No.

iy

4. In preparation for your confinmation hearing before the Senate Judiciary Cammittee, did
you meet with agyene associated with individuals, groups, or organizations outside of
government that support, endnrse, or advocate in any way on behalf of the copfirmation of
Presidont Bush’s judicial nominees? If so, during those meetings, did any of these individuals,
groups, or oxganizations share, reference, or provide you with information that you wers lead 1o
believe were obtained or derived from Domocrstic sources? Did any of these individuals,
groups, of arganizations provide you any documents or excerpts from documents that appeared
to you to have been drafted or prepared by Democratic staff? If so, please explain the
cirewmstances and what action, if any, you took in response to heing presented with such
information or documents.

Response: No.

ermpi ]}
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821 Harritog Road
Bryn Mawr, PA 19010

Januery 30, 2004

The Honorable Orrin G. Hatch
Chairman, Commi on the Judiciary
224 Dirksen Senare Office Building
Washington, DC 20510

Dear Senator Hatch:

1 respectfully enclose my responses to written questions from Senator Leahy,

PP mg my testy y before the Committes on Thursday, Januery 22, 2004,

Thank yeu for the opportunity to consider the thoughtful observations contained int these
follow-up questions and to respond to themn. T also thank you and each of your Commiittes
colleagues for the courtesies and consideration extended to me.

Sincerely,

7z

K. Pratter
Enclosure

cc: The Honorable Patrick J. Leahy (w/enel.)
Ranking Member

narTISHL
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RESPONS EK PRA o N
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1. In many of the cases that you describe in your Senate Questionnaire as your most
significant, you defended a corporation in a civil action. At your hearing, you told Senator
Kyl that your years of practice have made you sensitive to the concerns of corporations,
You said that, “somctimes Jawyers are given to think of clients as being a faceless
corporation, when, in fact, our elients ure rcal people. They’re worried ahout many
things. . . Being semsitive to that and the sensitivity to the delays that can often occur in the

process I belicve will be with me always.” I agree that it is important to be

sensitive to Htigation delays but it is also important to be fair to all partics who appesr
before you. Given your experiences defending corparations in civil suits and your stated
sensitivity to thelr concerns, do you think that you will be able to treat all parties who
appear before you fairly? What apsurances can yon give this Committee that you will be

fair and impartial to all partics?

Respotise: I appreciate the opportunity to expand upon my comments st the Yanurry 22
hearing befors the Committee and to reiterate my unequivocal belief that due process must never
be saerificed and every party to any legal proceeding is entitled to be treated fairly and

impartially af all times. If T am confirmed to serve as a federal judge, I pledge to do so.

I have represented individuals and compenies, many of which were small,
closely-beld or family-owned endeavors, sole proprictorships, local or regional partnerships or

professional firms, scheals or other non-profit organizations, as either plaintiffs or defendants in

)
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Titigation involving p 1, property, p it repr ive or business matters in

roughly equal numbers over the 29 years of my practice. Thave learned how important it is for
each of them to be, and to pereeive that they are being, treated fairly by the court and by the legal

system in genieral. AS counsel, I always consider it an important obligation to explain to my

clients the d ics of the legal p the ramifications of various developments, the costs in

1erms of expense and time of cortain discretionary and datory features of litigation and why

the integrity of the legal process must be respected. T have been atientive particularly to the
needs and cxpecﬁﬁom of individoal clients bacauge they ofien have had less experionce with
litigation. The presiding judge’s demonstrable sensitivity to the parties’ and their counsels’
concerns for the fundamental faimess and impartislity of the judicial process is the single most
MpAmnt and successful means for maintaining respect for law in any given case and in general.
I can think of no higher accolade gpplicable to a judge than to say he or she is a judge who gives
every person a full, fair and impanial “day in cowrr.” If confirmed, that is the kind of judge I

would strive to be.

2. Two important traits for a judge to have are op inded and fair~-minded
Judges need to be able to listen to arguments and change their minds sbout an issue if
warranted by the law and facts. Could you give me an example from your legal career
where you have changed your mind or reversed a position based on the information that 2

client or another lawyer presented to you?

Response: It is extremely important for a judge to be open-minded aod fair-minded. Inmy

persone! and professional life, and as a result of the maturation process in both, I have leamned

that an impulsive msh-to-judgment Is rarely ful. Every controversy, almost by definition,

will be better resolved through a deliberate process. As a result, I frequently counsel both clients

2
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and collesgues that it is imprudent 1o belisve any useful and reliabl lusions can be reached
witheut first considering il sides of the pertinent factual and legal isgues. 1rcalize that the law
is dynamic; for example, a new ststute or new case law can bring dramatic changes to even the
clearsst of cases. Irecall leafnin,g to appreciate how susceptible to change the landgcape of 3
legal matter can bs quitc 2 mumber of years age in the context of preparing for a ssttlement
conferance in 3 major case following a lengthy period of rigorous discovery and briefing of

complicatod legal issues. Throughout the pre-trial procsedings the client and 1 had shared

hakeable confid in our position on a key evidentiacy issue. Victory on that issue virtaally

guaranteed victory in the case. In the course of evaluaring the full record and our opponent’s

seftlement dum which included a ber of meritorious arpuments that arosc from
certain recent changes in the governing case law, it became -cleax that “victory” was no longer
likely and our cliznt would be better served by my quickly amelioreting our view of the case so
that an equitsble and prompt settlement could be achieved. Changing course to persuade that
client to appreciate new vulnersbilities in & case we both had considersd to be almost
impreguable taught me the losson to always romain open to new developmenrs and new
perspectives.

Keeping an open mind and recognizing the likelihood that there will be views

and arguments I bave not p lly anticipated has beon ial in the work I have undertaken

in the last decade as a sett] it master, mediator and judge pro tem in various case

mensgement programs. ] have approached the cases assigned to mac in thoss programs by first
recognizing that very few of the disputes are exaztly as they appesr from the rudimentary
pleadings. Only by rosisting improvident quick assumptions and, instead, giving every side in

the mstter the opportunity to explain their positions, their views of the law, and their possibly
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novel interpretations, and then idering the implications of the partics’ submissions have I

been able to assist the supervising court and the parties involved by resolving disputes or at least

significantly reducing the issues to be add d. Often the resalution has been different than

what a first impression of the dispute would have suggested. If confirmed to serve as a federal
Jjudge in the Eastern District of Pennsylvania I would certainly bring these views to bear on my

responsibilities.

TN
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LAW OFFICES OF
NEIL VINCENT WAKE

3030 NORTH THIRD STREET
SUITE 1220

PHOENIX, ARIZONA 8501 2-3050
tel: (502) 532-5944

f: (602) 241-9862
WAKE@WAKELAW,COM

L VINCENT WaKE
D, SKRON

February 25, 2004

The Honorable Orrin G. Hatch
Chairmen, Committee on the Judiciary
224 Dirksen Sepate Office Building
Washington, DC 20510

Re:  Quoestions for Neil Vincent Wake

Nominea to the District Court of Arizona
Submiired by Senator Durbin

Dear Mr. Chairman;

I am pleased to write in response to further questions submitted by Senator Durbin, 1
appreciate the opportunity to address the matters raised by Senator Durbin. The questions and
my responses are enclosed herewith.

Very truly yours,
il Vineant aket
Neil Vincent Wake L‘La

cc: The Honorable Patrick J. Leahy
Renking Member
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Responses of Neil Vincent Wake
to the Written Follow-up Questions of
Sepator Richard J. Durbin

You may be aware from press accounts that the Senate Sergeant at Arms is
currently conducting an investigation of the Senate Committee on the Judiciary and the
wide-scale incidents of theft of memorandums snd other work products draffed by
Democratic staff members of the Committee. 1t has been reported in the press and
confimmed by the Sergeant-At-Arms that thousands of staff documents were stolen by
Republican staff, and that the illegal activities took place over the past several months
and perhaps years.

Additionally, at least one of the alleged perpetrators, a former Republican staff
member on the Judiciary Committee, has publicly admitted that many of the documents
he stole and/or read refated to judicial nominations. The former staff member was one of
many Republican staff members who worked on judicial nominations matters for
Committee Chairman Hatch and subsequently for Majority Leader Frist,

Becausc of your current status before the Judiciary Committes, | would like to ask
you a series of questions concerning these unfortunate criminal incidents.

1. In preparation for your confirmation hearing before the Senate Judiciary
Comrmittee, did you meet with any staff of the Senate Judiciary Committee? If so,
during those meetings, did any staff of the Senate Judiciary Copumittes share,
reference, or provide you with information that you were lead to believe werc
obtained or derived from Democratic sources? Did any staff of the Senate
Tudiciary Committee provide you any documents or excexpts from documents that
appeared to you to have been drafted or prepared by Domocratic staff? If so,
please explain the circumstances and what action, if any, you tock in responss to
being presented with such information or documents,

Response: On January 20, 2004, two days before my confirmation
heuring before the Sepate Judiciary Committee, I paid a courtesy call
ta two staff members for my home state Senator Jon Kyl and spoke
briefly about the hearing process. At no time have they or any staff of
the Senate Judiciary Committee shared, referenced, or provided me
with information that I was led to believe was obtained or derived from
Democratic sources. At no timme has any staff of the Senate Judicisry
Commitftee provided me any documents or excerpts from documents
that appeared to me to have been drafted or prepared by Dembcratic
staff.

2. In preparation for your confirmation hearing before the Senate Judiciary
Committes, did you meet with any staff of the U.8. Department of Justice? If so,
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during those mestings, did any staff of the Justice Department thare, reference, or
provide you with information that you were lead to believe were obtained or
derived from Democratic sources? Did any staff of the Justice Department
provide you any documents or excerpts from documents that appeared to you to
have been drafted or prepared by Demogratic staff? If so, please explain the
circumstances and what actlon, if any, you took in response to being presented
with such information or documents. .

Response: On January 21, 2004, the day before my confirmation
hearing before the Senste Judiciary Committee, I met with staff of the
U.S. Department of Justice and a staff persop of the White House in
preparation for my confirmation hearing before the Senate Judiciary
Cornmittee. At no time has any staff of the U.S. Department of Justice
or staff of the White House shared, refereaced, or provided me with
information that I was led to believe was obtained or derived from
Democratic sources. At no time has any staff of the U.S. Department of
Justice or staff of the White House provided me any documents or
excerpts from documents that appeared to me to have been drafted or
prepared by Demacratic staff.

In preparation for your confirmation heating before the Scnate Judiciary
Comunittee, did you meet with any staff of the White Houge? If so, during thoss
meetings, did any staff of the White House shars, reference, or provide you with
information that you were lead to believe were obtained or derived from
Democrrtic sources? Did any staff of the White House provide you any
documents or excerpts from documnents that appeared to you to have been drafted
or prepared by Democratic staff? If so, please explain the circumstances and what
action, if any, you took in response to being presented with such information or
docurnents,

Response: On January 21, 2004, the day before my confirmation
hearing before the Senate Judiciary Committee, I met with staff of the
U.S. Depariment of Justice and a staff person of the White House in
preparation for my confirmation hearing before the Senate Judiciary
Committee. At no time has any staff of the U.S. Department of Justice
or staff of the White House shared, referenced, or provided me with
information that X was led to belicve was obtained or derived from
Democratic sources. At po time has any staff of the U.S. Department of
Justice or staff of the White House provided me any documents or
excerpts from documents that appeared to me to have been drafted or
prepared by Demaocratic staff.

In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with anyone associaled with individuals, groups, or
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organizations outside of government that support, endorse, or advocate in any
way on, behalf of the confirmation of President Bush's judicial nominees? Ifso,
during those meetings, did any of these individuals, groups, or organizations
share, reference, or provide you with information that you were lead to believe
were obtained or derived from Democratic sources? Did any of thede individuals,
groups, or organiZations pravide you any decuments or cxcerpts from documents
that appeared to you to have been drafted or propared by Democratic staff? If 5o,
please explain the circumnstances and what action, if any, you took in response to
being presented with such inforiation or doctiments.

Response: In preparation for my copfirmation hearing before the
Senate Judiciary Committee, I did not meet with anyone agsoclated’
with individuals, groups, or organizations cutside of government that
suppaort, endorse, or advocate in any way on behalf of the confirmation
of President Bush’s judicial nominees. At no time have any
individuals, groups, or organizations shared, referenced, or provided
me with information that I was led to believe was obtained or derived
from Democratic sources. At no time have any individuals, groups, or
organizations provided me any documents or excerpts from documents
that appeared to me to have been drafted or prepared by Democratic
staff.

TOTAL P, BS
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LAW OFFICES OF R

NEIL VINCENT WAKE
303C NORTH THIRD STREET
SUITE 1220
FHOENIX, ARIZONA 8501 2-3050
Nul). VINGENT WAKK el (G02) 5328944
LINDAD. SKON fax; (602) 241-9852
WAKE@WAKELAW.COM
January 30, 2004

The Horiorable Otrin G. Hatch
Cheirman, Committes on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Questions for Neil Vincent Wake
Nominee to the District Court of Arizona
Submitted by Senator Leshy

Dear My, Chairman:
1 am pleased to write in yesponse to further guesti bmitted by S Leahy on

January 28, 2004. [ sppreciste the opportunity to address the matters raised by Senator Leahy.
The questions and my responses are enclosed herewith.

Vi ly yours,

Mty

. ' The Honorable Patrick J. Leahy
Ranking Memiber
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Res) , t Wake
to W L[]
from Sena €

1. Mx, Wake, yoﬁ told the Arixona Republic, affer you were gominated to the
federal bench, thst you had no plans to discontinue yoor work as = lawyer
representing Repub)ican party Interests in federal iitigation over Arizona’s

congressional and legis distri ‘What role bave you played in the

redistricting case since you were nominated by President Bush on October

22, 20037

Since March 2002 Lhave been representing a non-profit carpm'ahnﬂ and
individual voters who intervened in Jegislative and Congr 1 redistricting litigation
in state court and in federal court, My nhunts P Republican Panty & in the
tedistricting litigation. The action istari districting was brought by an

organization and individual voters, some of whom are current or ﬁ)rmm’ state legnslatom
who represent Democratic Party interests in the redistricting process. The merits of the
federal court litigation were concluded in June 2002, and the only coptinuing federal
litigation is an appeal of the denial of my clients’ request for sward of sttomeys’ fees
against the State of Arizona, which has ot yet been briefed on appell The merits of the
redistricting litigation have continued in the state court Jitigation since the mumemier of
2002,

When I was nominsted on Octobsr 22, 2003, the trial in the case in state court was
set to begin on Nov:mbur 12, 2003. Twas the sole trial counsel for my clients, and no
ohe could have replaced me as trisl 1 at that time. Under Rule 5,1(a)(2)(C),
Arizona Rules of Civil Procedure, I could not have withd unless h
“cortified that he or she would be prepared for trial on that date, which wes not pussxbl:
Moureover, to have withdrawn in those ci would have violated Ethical Rule
1.16(b)(1) since it would have had “material adverse effoct on the intereats of the client.”
Rule 42, ER 1.16(b)(1), Rules of the Supreme Court of Arizona,

1 tried the case on behalf of my clients fom Novernber 12 to December 18, 2003,
An adverse judgment was ontered January 16, 2004, and tike counsge] for other affocted
partics, I filed & notice of appeal. I am now involved in briefing on applications for stay
of the judgment pending appeal.
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2, If confirmed to the federal district court, will you recuse yourself if this
specific isaue, or other redistricting cases, come to your courtroom?

¥f confirmed to the federal district court, I will i my rep jon in this
matter, and in all other matters in which | am acting as counse] for any clicnt. as quickly
a8 possible consisent with my ethical duties under Ethical Rule 1.16(h)(1) concerning the

of withd | from pending litigati tters. If any mastter were 1o come before
me in a judicial capacity involving the subject matter of the 2002 logislative or .
Congressional redistricting in Arizona, I believe T would be disqualified and therefore
would recnse myself. If other redistricting cases were to comes before me in e judicial
capacity, I would consider the facts and ¢i 1 and the applicabl tutes and
guletions to d i hether T should recuse myself. If there were any uncertainty

about the proper course of ection, T would seek and follow the expert advice available to
me from the Administrative Office of the Courts.

3. If confirmed, will yon recuse yuuru:lfﬁ'nm other matters involving
Repubiican party interests?

If confirmed, I would recuse myself from any matter in which the Republican
Party is & party to the same exlent that a judge should recuse himself from any matter
involving & former client. T understand that calls for recusal as a matter of ¢course for
some period of time. Since the relevant circumatances after that, such as the time elapsed
since the representation, the nature of the former representation, and the nature of the
current matter, may vary, if there were any uncertainty about the propet course of action,
I would scck and follow the expert advice gvailable to me from the Administrative Office

of the Courts.

ido0g
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SUBMISSIONS FOR THE RECORD

Introduction of Judge Ricardo S. Martinez
Remarks of Sen. Maria Cantwell

January 22, 2004

Mr. Chairman and members of the committee, this mormning it is my privilege to
introduce you to the incredibly talented nominee for a vacancy on the District Court for
the Western District of Washington, Judge Ricardo Martinez.

Judge Martinez has ably served the people of Washington state as a public servant
for more than two decades: as a prosecutor in the state’s largest county for ten years; as a
Superior Court judge for eight years; and as a United States Magistrate Judge in the
Western District of Washington for the past five years.

_While serving on the King County Superior Court, Judge Martinez took the lead
in helping to create an innovative “drug court” to address the unique challenge of
recidivism among drug offenders. He helped build a consensus to try a new approach,
and presided over the new court for three years.

And it worked. The “drug court,” one of the first in the nation, has helped reduce
recidivism rates among those people who successfully complete the program and it has
been emulated by many jurisdictions across the country.

Judge Martinez’s commitment to his community extends beyond the courtroom.
He has volunteered countless hours to help those in need and the homeless; to mentor
young people as a coach in several sports; and to raise money for college scholarships for
young men from disadvantaged backgrounds.

Those who have worked with Judge Martinez attest to his fundamental sense of
faimess and justice. The ABA gave him its highest rating — on a unanimous vote. He
also enjoys strong support from the federal bench, and was encouraged to apply for the
vacancy by all of the incumbent judges of the Western District.

Given Judge Martinez’s reputation for even-handedness and thoroughness, it’s
fitting that he has been recommended by a bipartisan selectibn committee that I believe is
a sound mode! for other states. Members of Washington state’s legal community, the
White House, and my colleague Sen. Patty Murray and I worked together to review a
group of applicants. Together, we all agreed that Judge Martinez is the right person for
the job.

I am pleased to offer Judge Ricardo Martinez my full support, and I urge the
members of the committee approve his nomination.
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January 22, 2004 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the United States Senate Committee on the Judiciary
Hearing on the Nominations of

RAYMOND W. GRUENDER TO BE
U.S. CircUIT JUDGE FOR THE EIGHTH CIRCUIT;

RICARDO S. MARTINEZ TO BE
U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF WASHINGTON;

» GENE E.K. PRATTER TO BE
U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYLVANIA; AND

NEIL VINCENT WAKE TO BE
U.S. DISTRICT JUDGE FOR THE DISTRICT OF ARIZONA

[ am pleased to welcome everyone to the Committee’s first confirmation hearing of the
Second Session of the 108™ Congress. This morning we will hear from four distinguished
nominees for the federal judiciary.

Our nominee to the Eighth Circuit Court of Appeals, Raymond W. Gruender, has ideal
qualifications for the federal bench. An honors graduate of Washington University School of
Law, Mr. Gruender has nearly ten years of experience as a trial attorney in private practice, along
with a solid record in public service. Since 2001 he has served as U.S. Attorney for the Eastern
District of Missouri, where he supervises 60 attorneys in criminal and civil cases. Mr. Gruender
and his office have been active in helping to reduce violent crime in the St. Louis area. He has
also been a leader in strengthening our nation’s readiness in the war on terror. We welcome him
to today’s hearing, and we look forward to hearing from him.

Judge Ricardo Martinez is our nominee for the Western District of Washington, where
he currently serves as a magistrate judge. He was a career prosecutor with the King County
Prosecuting Attorney’s Office before his appointment as a judge on the King County Superior
Court in 1990. Since 1998 he has served as a federal magistrate judge — an experience which no
doubt has prepared him well for the district court bench.

Our nominee for the Eastern District of Pennsylvania, Gene Pratter, has contributed
much to the legal community over her 29 year legal career, especially in the areas of legal ethics

1
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and professional conduct. In addition to her responsibilities as a partner with Duane Morris LLP,
she serves as a Judge Pro Tem on the Philadelphia Court of Common Pleas and as a mediator in
federal court. She will be a welcome addition to the federal bench.

Our nominee for the District of Arizona, Neil Wake, comes before us today as a highly
regarded litigator. After graduating from Harvard Law School, Mr. Wake entered into private
practice and became a partner in his firm in just four years. During the next 20 years, he honed
his reputation as a highly respected attorney. He has a great deal of appellate experience that
spans a wide range of issues, and he should be an outstanding addition to the federal bench.

I look forward to hearing from all of our nominees, and 1 thank them for appearing before
the committee today.

#i#
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy
Ranking Member, Senate Judiciary Committee
Hearing on Judicial Nominations
January 22, 2004

‘We open this year confronted with three additional disappointing developments regarding
judicial nominations: the Pickering recess appointment, the renomination of Claude
Allen, and the pilfering of Democratic offices’ computer files by Republican staff.

Late last Friday afternoon President Bush made his most cynical and divisive
appointment to date when he bypassed the Senate and unilaterally installed Charles
Pickering to the U.S. Court of Appeals for the Fifth Circuit. That appointment is without
the consent of the United States Senate and is a particular affront to the many individuals
and membership organizations representing African Americans in the Fifth Circuit who
have strongly opposed this nomination.

With respect to his extreme judicial nominations, President George W. Bush is the most
divisive President in American history. Through his extreme judicial nominations,
President Bush is dividing the American people and undermining the fairness and
independence of the federal judiciary on which all Americans depend.

After fair hearings and open debate, the Senate Judiciary Committee rejected the
Pickering nomination in 2002. Originally nominated in 2001 by President Bush, this
nominee’s record underwent a thorough examination by the Senate Judiciary Committee
and was found lacking. Rejected for this promotion by the Committee in 2002 because of
his poor record as a judge and the ethical problems raised by his handling of his duties in
specific instances, Judge Pickering’s nomination was nonetheless sent back to the Senate
iast year by a President who is the first in our history to reject the judgment of the
Judiciary Comimittee on a judicial nominee. This is the only President who has
renominated someone rejected on a vote by the Judiciary Committee for a judicial
appointment.

The renomination of Charles Pickering lay dormant for most of last year while
Republicans reportedly planned further hearings. Judge Pickering himself said that
several hearings on his nomination were scheduled and cancelled over the last year by
Republicans. Then, without any additional information or hearings, Republicans decided
to forego any pretense at proceeding in regular order. Instead, they placed the name of
Judge Pickering on the Committee’s markup agenda and pushed his nomination through
with their one-vote majority. The Committee had been told since last January that a new
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hearing would be held before a vote on this nomination, but that turned out to be an
empty promise.

‘Why was the Pickering nomination moved ahead of other well-qualified candidates late
last fall? Why was the Senate required to expend valuable time rehashing arguments
about a controversial nomination that has already been rejected? The timing was
arranged by Republicans to coincide with the gubernatorial election in Mississippi. Like
so much about this President’s actions with respect to the federal courts, partisan
Republican politics seemed to be the governing consideration. Indeed, as the President’s
own former Secretary of the Treasury points out from personal experience, politics
governs more than just federal judicial nominations in the Bush Administration.

Charles Pickering was a nominee rejected by the Judiciary Committee on the merits — a
nominee who has a record that does not qualify him for this promotion, who injects his
personal views into judicial opinions, and who has made highly questionable ethical
judgments. The nominee’s supporters, including some Republican Senators, have chosen
to imply that Democrats opposed the nominee because of his religion or region. That is
untrue and offensive. These smears have been as ugly as they are wrong. Yet the
political calculation has been made to ignore the facts, to seek to pin unflattering
characterizations on Democrats for partisan purposes and to count on cynicism and
misinformation to rule the day. With elections coming up this fall, partisan Republicans
are apparently returning to that page of their partisan political playbook.

Never before had a judicial nomination rejected by the Judiciary Committee after a vote
been resubmitted to the Senate, but this President took that unprecedented step last year.
Never before has a judicial nomination debated at such length by the Senate, and to
which the Senate has withheld its consent, been the subject of a presidential appointment
to the federal bench.

In an editorial following last week’s appointment, The Washington Post had it right when
it summarized Judge Pickering’s record as a federal trial judge as “undistinguished and
downright disturbing.” As the paper noted: “The right path is to build consensus that
nonpartisanship and excellence are the appropriate criteria for judicial selection.” Instead
we see another dangerous step down the Republican’s chosen path to erode judicial
independence for the sake of partisanship and their ideological court-packing efforts. The
New York Times also editorialized on this subject and it, too, was correct when it pointed
ont that this end-run around the advice and consent authority of the Senate is “absolutely
the wrong choice for one of the nation’s most sensitive courts.”

Civil rights supporters who so strenuously opposed this nominee were understandably
offended that the President chose this action the day after his controversial visit to the
grave of Dr. Martin Luther King Jr. As the nation was entering the weekend set aside to
honor Dr. King and all for which he strived, this President made one of the most
insensitive and divisive appointments of his Administration.
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So many civil rights group and individuals committed to supporting civil rights in this
country have spoken out in opposition to the elevation of Judge Pickering that their views
should have been respected by the President. Contrary to the false assertion made by The
Wall Street Journal editorial page this week, the NAACP of Mississippi did not support
Judge Pickering’s nomination. Indeed, every single branch of the Mississippi State
Chapter of the NAACP voted to oppose this nomination -- not just once, but three times.
When Mr. Pickering was nominated to the District Court in 1990, the NAACP of
Mississippi opposed him, and when he was nominated to the Fifth Circuit in 2001 and,
again, in 2003, the NAACP of Mississippi opposed him. They have written letter after
letter expressing their opposition. That opposition was shared by the NAACP, the
Southern Christian Leadership Conference, the Magnolia Bar Association, the
Mississippi Legislative Black Caucus, the Mississippi Black Caucus of Local Elected
Officials, Representative Bennie G. Thompson and many others. Perhaps The Wall
Street Journal confused the Mississippi NAACP with the Mississippi Association of
Trial Lawyers, which is an organization that did support the Pickering nomination.

This is an Administration that promised to unite the American people but that has chosen
time and again to act with respect to judicial nominations in a way that divides us. This
is an Administration that squandered the goodwill and good faith that Democrats showed
in the aftermath of September 11, 2001. This is an Administration that refused to
acknowledge the strides we made in filling 100 judicial vacancies under Democratic
Senate leadership in 2001 and 2002 while overcoming anthrax attacks and in spite of
Republican mistreatment of scores of qualified, moderate judicial nominees of President
Clinton.

Then, just two days ago, the President sent the nomination of Claude Allen back to the
Senate. From the time this nomination was originally made to the time it was returned to
the President last year, the Maryland Senators have made their position crystal clear.

This Fourth Circuit vacancy is a Maryland seat and ought to be filled by an experienced,
qualified Marylander. Over the Senate recess, the White House had ample time to find
such a nominee, someone of the caliber of sitting U.S. District Court Judges Andre Davis,
or Roger Titus, two former Maryland nominees whose involvement in the state’s legal
system and devotion to their local community was clear. This refusal to compromise is
just another example of the White House engaging in partisan politics to the detriment of
an independent judiciary.

The third disappointment we face is the ongoing fallout from the cyber theft of
confidential memoranda from Democratic Senate staff. This invasion was perpetrated by
Republican employees both on and off the Committee. As revealed by the Chairman,
computer security was compromised and, simply put, members of the Republican staff
took things that did not belong to them and passed them around and on to people outside
of the Senate. This is no small mistake. It is a serious breach of trust, morals, and
possibly the rules and regulations governing the U.S. Senate. We do not yet know the
full extent of these violations. But we need to repair the loss of trust brought on by this
breach of confidentiality and privacy, if we are ever to recover and be able to resume our
work in a spirit of cooperation and mutual respect that is so necessary to make progress.
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Democratic cooperation with the President’s slate of judicial nominees has been
remarkable in these circumstances. One way to measure that cooperation and the
progress we have made possible is to examine the Chief Justice’s annual report on the
federal judiciary. Over the last couple of years, Justice Rehnquist has been “pleased to
report” our progress on filling judicial vacancies. This is in sharp contrast to the criticism
he justifiably made of the shadowy and unprincipled Republican obstruction of
consideration of President Clinton’s nominees. In 1996, the final year of President
Clinton’s first term, the Republican-led Senate confirmed only 17 judicial nominees all
year and not a single nominee to the circuit courts. At the end of 1996, the Republican
Senate majority returned to the President almost twice as many nominations as were
confirmed.

By contrast, with the overall cooperation of Senate Democrats, which partisan
Republicans are loathe to concede, this President has achieved record numbers of judicial
confirmations. Despite the attacks of Sept. 11 and their aftermath, the Senate has already
confirmed 169 of President Bush’s nominees to the federal bench. This is more judges
than were confirmed during President Reagan’s entire first four-year term. Thus,
President Bush’s three-year totals rival those achieved by other Presidents in four years.
That is also true with respect to the nearly four years it took for President Clinton to
achieve these results following the Republicans’ taking majority control of the Senate in
199s.

The 69 judges confirmed last year exceeds the number of judges confirmed during any of
the six years from 1995 to 2000 that Republicans controlled the Senate during the Clinton
presidency years in which there were far more vacant federal judgeships than exist today.
Among those 69 judges confirmed in 2003 were 13 circuit court judges. That exceeds the
number of circuit court judges confirmed during all of 1995, 1996, 1997, 1999, and 2000,
when a Democrat was President.

The Senate has already confirmed 30 circuit court judges nominated by President Bush.
This is a greater number than were confirmed at this point in the presidencies of his
father, President Clinton, or the first term of President Reagan. Vacancies on the federal
judiciary have been reduced to the lowest point in two decades and are lower than
Republicans allowed at any time during the Clinton presidency. In addition, there are
more federal judges serving on the bench today than at any time in American history.

I congratulate the Democratic Senators on the Committee for showing a spirit of
cooperation and restraint in the face of a White House that so often has refused to
consult, compromise or conciliate. [regret that our efforts have not been fairly
acknowledged by partisan Republicans and that this Administration continues down the
path of confrontation. While there have been difficult and controversial nominees whom
we have opposed as we exercise our constitutional duty of advice and consent to lifetime
appointments on the federal bench, we have done so openly and on the merits.
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For the last three years I have urged the President to work with us. It is with deep
sadness that I see that this Administration still refuses to accept the Senate’s shared
responsibility under the Constitution and refuses to appreciate our level of cooperation
and achievement.

I also note the Chief Justice’s disappointment that this Administration has failed to
support our third co-equal branch, the federal judiciary, with respect to fair compensation
or to respect its judicial authority. I, too, was troubled by the Feeney Amendment that
was added by Republicans at the last minute to important child protection legislation.
The Chief Justice’s criticisms on these matters are amply justified.

Today, the Chairman has scheduled hearings on four more judicial nominees: one for the
United States Circuit Court of Appeals for the Eighth Circuit, and three for United States
District Courts in Washington, Pennsylvania and Arizona. I welcome the nominees and
their families to the Committee.

Included among the nominees today is Raymond Gruender, nominated to the U.S. Court
of Appeals for the Eighth Circuit. President Clinton’s nomination of Bonnie Campbell to
this court was blocked by a secret Republican hold from ever getting Committee or
Senate consideration. By contrast, the Senate has already confirmed four of President
Bush’s nominees to this circuit -~ William Riley, Michael Melloy, and Lavenski Smith
were confirmed while Democrats held the majority and, last year, Steven Colloton was
confirmed to this court, as well. '

For the past two years, Mr. Gruender has served as the U.S. Attorney for the Eastern
District of Missouri. In this capacity, he has been a strong defender of Attorney General
John Ashcroft’s aggressive and controversial tactics. I will be glad to afford him the
opportunity to expound his views on a number of issues.

Today, we will also hear from Gene Pratter, nominated to the U.S. District Court for the
Eastern District of Pennsylvania. She will be the fourteenth nominee of President Bush’s
to the U.S. district courts in Pennsylvania who is being given a hearing. While I was
Chairman, the Senate held hearings for and confirmed 10 nominees to the district courts
in Pennsylvania. President Bush’s nominees have been treated far better than President
Clinton’s were, Indeed, there is no State in the Union that has had more federal judicial
norminees confirmed by this Senate than Pennsylvania.

Despite the best efforts of the senior Senator from Pennsylvania, there were nine
nominees by President Clinton to Pennsylvania vacancies who were never considered.
Despite their qualifications, those nominations sat pending for extensive periods of time
without action. Ms. Pratter was just nominated on Nov. 3, 2003 and is another nominee
by President Bush who, by contrast, is being accorded a prompt hearing.

We want to comment briefly, as well, on the nomination of Judge Ricardo Martinez.
This nomination from Washington State has the support of both home-state Senators.
Senator Murray and Senator Cantwell have both worked hard to establish a bipartisan
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process for making recommendations to the President for federal judicial vacancies in
their State. They are to be commended for their work. Judge Martinez is the third
Washington State nominee who is a product of Washington's bipartisan selection
commission, and appears to be another well-qualified, consensus nominee. This shows
what can be achieved if the Administration will work with us.

HHERH



NOMINATION OF FRANKLIN S. VAN
ANTWERPEN, OF PENNSYLVANIA, NOMINEE
TO BE CIRCUIT JUDGE FOR THE THIRD
CIRCUIT

WEDNESDAY, JANUARY 28, 2004

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:06 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Present: Senator Specter.

Senator SPECTER. Good morning, ladies and gentlemen. The
Committee on the Judiciary will now proceed with the President’s
nomination of Hon. Franklin S. Van Antwerpen to be United States
Circuit Judge for the Third Circuit.

My distinguished colleague, Senator Santorum, is present and I
will call on him first before making any comments as Chairman to
minimize his time and make a presentation.

Senator SANTORUM. I appreciate that. I usually yield to my sen-
ior colleague, so I will, in turn, reverse back to you, Senator, and
certainly always enjoy listening to any comments that you have on
matters dealing with Pennsylvania, in particular.

PRESENTATION OF FRANKLIN S. VAN ANTWERPEN, NOMINEE
TO BE CIRCUIT JUDGE FOR THE THIRD CIRCUIT, BY HON.
ARLEN SPECTER, A U.S. SENATOR FROM THE STATE OF
PENNSYLVANIA

Senator SPECTER. Well, we have a very talented jurist who has
been nominated for promotion from the United States District
Court to the Court of Appeals for the Third Circuit.

Judge Van Antwerpen has is bachelor’s degree from the Univer-
sity of Maine, his law degree from Temple. He was a corporate law-
yer for a time. He worked with the Northampton County Legal Aid
Society. He was a partner in a law firm. He was on the Common
Pleas Court from 1979 to 1987, and from 1987 to the present time
he has been on the United States District Court for the Eastern
District of Pennsylvania.

I have come to know Judge Van Antwerpen very well. He is a
highly respected jurist. He has been very active in his community
and he brings the combination of education, academic skills, prac-
tical experience. Very important, his work on the Legal Aid Society,
and he has done an outstanding job on the Federal district court.

(227)
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It is a relative rarity to be promoted to the Court of Appeals for
the Third Circuit, but when the vacancy arose Senator Santorum
and I conferred. We have made a practice of having a bipartisan
nominating panel. We have worked very hard on the selection of
Federal judges because of the importance of the position.

Since Marbury v. Madison, the Federal courts control the ulti-
mate questions in our society, and the Supreme Court of the
United States makes the decisions on all of the cutting-edge issues.
And the Supreme Court, of course, can only reach so many cases,
which means that the courts of appeals are the final arbiters of
many, many very vital issues for our country.

The proposed constitutional amendment which I have had in
mind has not gone very far when I have suggested that Federal
judges run every 6 years and Senators serve for life. So we have
the situation where the lifetime appointments are of such great im-
portance. So Senator Santorum and I were really delighted when
the President followed our recommendation and submitted Judge
Van Antwerpen’s name to the Judiciary Committee.

Senator Santorum.

PRESENTATION OF FRANKLIN S. VAN ANTWERPEN, NOMINEE
TO BE CIRCUIT JUDGE FOR THE THIRD CIRCUIT, BY HON.
RICK SANTORUM, A U.S. SENATOR FROM THE STATE OF
PENNSYLVANIA

Senator SANTORUM. Thank you, Mr. Chairman, and I too want
to thank the President for following our recommendation and se-
lecting Judge Van Antwerpen for this position. He has been rated
unanimously well-qualified by the ABA, which is not necessarily
my gold standard, but I think reflects at least some body of thought
that he has done an outstanding job in his role as a judge in the
Eastern District of Pennsylvania. As you mentioned, he was unani-
mously confirmed by the United States Senate for that position and
has served with great distinction.

I know the judge is sitting back there saying, where is every-
body? And I would just suggest that the fewer, the better, and that
the relationship of the number of people sitting with Senator Spec-
ter to the likelihood of confirmation is an inverse relationship.

And so the fact that you don’t see anybody out there lining up
to question all but guarantees your confirmation as far as I am
concerned. But it is so because of your outstanding work on the
bench.

This is a nominee that I know Senator Specter and I are very,
very excited about, comfortable with, and I think would be a great
addition to the Third Circuit. Senator Specter went through his
qualifications, so I don’t need to do so. I just want to thank him
for his willingness to serve in the judiciary, and particularly for his
name being placed in nomination.

This has been a rough road for many, but I am hopeful that be-
cause of your outstanding service and your distinguished record
that you will have much success here, not only in Committee but
when it gets to the floor.

I want to commend my colleague, in particular, who if Repub-
licans stay in control is scheduled to be the next Chairman of this



229

Committee, for the work that he has done in working, as he men-
tioned, in a bipartisan fashion.

We have had 15 nominees since President Bush took office and
we are 15-for-15 in getting our nominees confirmed. I think that
shows that we have worked together in a good spirit and put very
qualified people here before the Committee.

That is to your credit, Senator Specter, and your leadership on
that particular issue.

Thank you, Mr. Chairman.

Senator SPECTER. Well, thank you very much, Senator Santorum.
I think the comment you made about 15-for-15 is a very important
comment. The Constitution provides, beyond consent, confirmation
by the Senate, advise and consent. The President has listened to
our recommendations and we have put forward nominees who have
met with universal approval. So that is what we intend to keep
doing.

Thank you very much, Senator Santorum.

Judge Van Antwerpen, if you would step forward and raise your
right hand?

Do you swear that the testimony that you are about to give be-
fore this Committee will be the truth, the whole truth and nothing
but the truth, so help you God?

Judge VAN ANTWERPEN. Yes, Senator, I do.

Senator SPECTER. As a United States District Judge for the East-
ern District of Pennsylvania, you have had extensive experience as
a Federal judge. How has that experience shaped your views on the
proper role of a Federal judge within our legal, judicial, political
system?

STATEMENT OF FRANKLIN S. VAN ANTWERPEN, NOMINEE TO
BE CIRCUIT JUDGE FOR THE THIRD CIRCUIT

Judge VAN ANTWERPEN. Senator, I believe that the proper role
of a judge is to interpret the law and to apply the law. The role
of the other branches, the Congress, in particular, of course, is to
formulate policy in the law. Sometimes, the executive branch pro-
mulgates administrative rules and regulations.

We in the judiciary take that law and take those regulations and
apply them to given fact situations. I also believe that the role of
a judge is to take very seriously his oath in doing equal justice to
everyone, rich and poor, and to try to have judicial temperament
and preside fairly in all matters.

[The biographical information of Judge Van Antwerpen follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name {(include any former names used.)
Franklin Stuart Van Antwerpen.

Address: List current place of residence and office
address (es) .

OFFICES: 17613 U.S. Courthouse The Holmes Building
601 Market Street 4 Floor
Philadelphia, PA 19106 101 Larry Holmes Drive
Easton, PA 18042

{Use Easton Office for all correspondence)
HOME: Easton, PA 18045
Date and place of birth.
October 23, 18241, Passaic, New Jersey.

Marital Status (include maiden name of wifeé, or husband's
name). List spouse's occupation, employer’s name and
business address{es).

Married to Kathleen V. O0‘Brien. She is not employed outside
the home.

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degrees were granted.

University of Maine, 1960-1964, B.S. in Engineering and
Physics, granted June 5, 1964.

Temple University School of Law, 1964-1967, J.D., granted
June 15, 1867.

National College of the Judiciary, University of Nevada,
Reno, Nevada. Graduate of Full General Jurisdiction Session

1980. No degrees are awarded.

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.
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1964~1967. No full time employment while in law school, I
did serve a clerkship with the firm of Jenkins & Acton, 140
East Butler Pike, Ambler, PA.

1967-1968. Administrative Assistant to the Director of
Advanced Planning, Hazeltine Corporation.

1968-1970. Corporate Law Department, Hazeltine Corporation,
Greenlawn, L.I., New York 11740. Served as contracts
lawyer.

1970-1971. Chief Counsel, Northampton County Legal Aid
Society, now known as North Penn Legal Services, Inc., 65
Fast Elizabeth Avenue, Suite %03, Bethlehem, PA 18018

Served as. full-time legal aid lawyer.

1971~1979. Hemstreet, Smith and Van Antwerpen, 7% and
Washington Streets, Easton, PA 18042. Served as an
assoclate from 1971-1973 and as a partner 1973-1979 in the
general practice of law with a sub-specialty in municipal
law. The firm no longer exists.

1979-1987. Judge, Court of Common Pleas of Northampton
County, PA, County Courthouse, 7" and Washington Streets,
Easton, PA, 18042.

Military Service: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of discharge
received.

No active military service. From 1960-1962, I served in
college U.S. Army Basic R.0.T.C. with rank of Cpl.; no
serial numbers were issued. In 1967, I passed tests to

'serve as a U.S. Navy Air Intelligence Officer (Ens.), but I

did not serve because of my civilian job position at
Hazeltine Corporation.

Honors and BAwards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

At the University of Maine I was an associate member of
Sigma P1 Sigma, Physics Honor Society.

At Temple University School of Law, because of my top
quarter class rank at the end of first year, I was selected
as a Freshman Advisor and as a Justice of the Moot Court.
Listed in Who’s Who in America since 1990.

2
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1980 Law Enforcement Commendation Medal, National Society of
the Sons of the American Revolution.

Newark Academy Alumni Achievement Award.

Unanimously found well qualified by ABA for U.S. District
Court in 1987 and in 1991 for U.S. Court of Appeals for the
Third Circuit.

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

Member of Federal Judges Association.

Member of Federal Bar Association.

Member of the Federal Circuit Bar Association.

Member of American Bar Association.

Member of Pennsylvania Bar Association.

Member of Northampton County Bar Association.

Member of Defender Services Committee, Judicial Conference
of the U. S. Chairman Sub-Committee on Federal Defender
Funding. 2000-2001.

Former Member of American Judicature Society.

Former Member of Pennsylvania Conference of State Trial
Judges.

Former Member of American Trial Lawyers Association.
Former Member of Federal Judges Association Committee on
Legislation.

Former Member of American Bar Association Committee on
Judicial Education.

Former Member of State Trial Judges Judicial Code Committee.
Former Member of Northampton County Bar Association Fee
Dispute Committee and Continuing Education Program.

Other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

I am not a member of any organization engaged in lobbying.
I am a member of:

The Union League of Philadelphia, Philadelphia, PA.

The Pomfret Club, Easton, PA.

Northampton County Historical Society., Easton, PA.
National Lawyers Club, Washington, D.C.

The Pennsylvania Society, Sellersville, PA.

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
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any lapse of membership. Give the same information for
administrative bodies which reguire special admission to
practice.

Supreme Court of the United States, May 22, 1972.

U. 8. Court of Appeals for the Third Circuit, May 7, 1971.
U. S. District Court for the Eastern District of
Pennsylvania, January 6, 1971.

Pennsylvania Supreme Court, April 28, 1969.

Pennsylvania Superior Court, June 13, 1969.

Pennsylvania Commonwealth Court, November 30, 1970.

Court of Common Pleas of Northampton County, August 17,
1970.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
inveolving constitutional law or legal policy. If there were
press reports about the speech, and they are readily ’
available to you, please supply them.

There are no speeches on constitutional law or legal policy
other than published legal opinions. The only exception I
can think of is a commencement speech I gave at Moravian
Academy on June 9, 2001 in which I stated that the Federal
Courts have done an important job in safeguarding free
speech and striking down segregation. A copy of this speech
is attached. The citation for the only article I wrote is:
Franklin Van Antwerpen, Plugging Leaks in the Dike: A
Proposal For the Use of Supplemental Opinions in Federal
Appeals, 20 Cardozo Law Review 1233 (1999). The article
dealt with the need for supplemental opinions which lower
courts could write when an appeal is taken.

It is my practice not to make many speeches, and when I do

I avoid taking a position on constitutional law, legal
policy, and political or controversial subjects. All my
speeches are extemporaneous, with the exception of the
commencement speech and speeches to the Easton Kiwanis Club,
a eulogy for a deceased judge, and a speech honoring a
fellow federal judge on Law Day. Copies of all these
written speeches are attached. When I was a Judge of the
Court of Common Pleas, I gave brief remarks on Memorial Day
to several veterans’ groups. I do not know the exact years
of these speeches and they were not written down. The gist
of the remarks was that we all owe a great debt of gratitude
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to veterans and those who have made the ultimate sacrifice.
I also spoke in February, 2000 at the retirement dinner of a
woman who had worked with me when I was Solicitor of Palmer
Township in the 1970s. I reminisced about the excellent job
‘she had done in building a municipal bikeway and equipping
the township with sanitary sewers, storm sewers, a water
system and a new municipal complex. I thanked her for her
public service. Sometime in the early 1990s I gave a
similar speech for another township employee who retired and
is now deceased.

Health: What is the present state of your health? List the
date of your last physical examination.

Excellent. My last physical examination was on October 13,
2003.

Judicial Qffice: State {chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

United States District Judge, Eastern District of
Pennsylvania. Nominated by President Ronald Reagan in
September 1887 and confirmed by the U.S. Senate on December
9, 1987. Sworn in December 21, 1987. Federal Courts are
courts of limited jurisdiction.

Judge, Court of Common Pleas of Northampton County (Third
Judicial District). Selected by Non-Partisan Merit
Selection Committee, nominated by Governor Thornburgh, and
confirmed, unanimously, by Pennsylvania Senate in 1979.
Sworn in as judge in 1979. Received endorsement of both
political parties in 1981 and elected without opposition to
a full ten-year term. The Court of Common Pleas is a
general jurisdiction trial court of record which hears all
types of cases, both civil and criminal.

Citations: 1If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3} citations
for significant opinions on federal or state constitutional
issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed



235

were not officially reported, please provide copies of the
opinions.

1.

a)

c)

- TEN MOST SIGNIFICANT OPINIONS:

United States v. Scarfo, 711 F.Supp. 1315 (E.D. Pa.
1989), aff’d 910 F.2d 1084 (3d Cir. 1990), cert.
denied, 59 U.S.L.W. 3769 (1991). Landmark Mafia-
organized crime case in which seventeen Mafia members,
including the “Godfather Scarfo” and “Underboss
Leonetti,” were all tried simultaneously and convicted
in a four-month trial. All were given length prison
sentences. The case received nationwide coverage and
has been the subject of two television documentaries
and three books. See, e.q., D. Cox, Mafia Wipeout
{1990). .

United States v. Vastola, 25 F.3d 164 (3d Cir..1994)
(Van Antwerpen, J. sitting by designation), cert.
denied 513 U.S. 1015 (1994). In an opinion written by
Judge Van Antwerpen, the Third Circuit Court of Appeals
rejected appellant’s argument for suppression of
wiretap recordings improperly sealed under Title III of
the Omnibus Crime Control and Safe Streets Act of 1968,
18 U.S5.C. § 2510 et seqg. Although the Government
attorney’s failure to timely seal the surveillance
tapes constituted an unreasonable. error of law, she
acted prudently in reaching this misunderstanding.
Accordingly, the court affirmed the trial court’s
denial of appellant’s request to overturn his
convictions under the RICO statute.

United States v. Schiffer, 798 F.Supp. 1128 (E.D. Pa.
1992) (not appealed). The Government brought a civil
action to revoke Defendant’s <itizenship pursuant to 8
U.S.C. § 1451(a). Defendant was born in the United
States, but at age one moved to Rumania with his
parents. He entered the Rumanian Army and swore
allegiance to the King of Rumania. Defendant
thereafter joined the Nazi Waffen-SS and swore
allegiance to Adolf Hitler. While a member of that
organization, Defendant served as an army guard at
three concentration camps in Germany and German-
occupied Poland, and participated in the persecution of
various civil groups. Defendant subsequently returned
to the United States where he was issued a Certificate
of Naturalization. The court denied Defendant’s Motion
to Dismiss.
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Next, the court held that Defendant voluntarily
relinquished his birth~acquired United States
citizenship through his performance of an expatriating
act, and that his naturalized citizenship was procured
by concealment and misrepresentation. United States v.
Schiffer, 831 F.Supp. 1166 (E.D. Pa. 15893), aff’d 31
F.3d 1175 (3d Cir. 1994). Defendant failed to reveal
his Waffen-SS membership on his naturalization
application.

Finally, the court denied defendant’s motion for a new
trial. See United States v. Schiffer, 836 F.Supp. 1164
(E.D. Pa. 1993), aff’d, 31 F.3d 1175 (3d Cir. 1994).
The court held that defendant failed to comply with a
Local Rule when he neglected to order a transcript
within ten days of making a post-trial motion and that,
in any case, defendant was not entitled to a new trial
on the grounds alleged because he failed to raise them
at trial. Moreover, the court found the grounds were
meritless because there was no support for the claims
that the Constitution or international legal principles
protect him from expatriation.

O'Keefe v. Mercedes-Benz USA, LLC, 214 F.R.D. 266 (E.D.
Pa. 2003) (not appealed). Judge Van Antwerpen
certified a large class of vehicle purchasers and
lessees from the state of Pennsylvania. Plaintiff
class initially filed suit in state court, alleging
viclations of Pennsylvania’s Unfair Trade Practices and
Consumer Protection Laws, breach of éxpress and implied
warranties, fraudulent concealment, and seeking
declaratory relief. Upon finding that diversity of
citizenship requirements were met, the court deemed
removal to be proper, certified the Plaintiff class,
and determined that proposed settlement was adequate,
fair, and reasonable.

Simmons v, City of Philadelphia, 728 F.Supp. 352 (E.D.
Pa. 1990), aff’d 947 F.2d 1042 (3d Cir. 1991), cert.
denied 503 U.S. 985 (1992). After being taken in
custody and detained by Philadelphia police for public
intoxication, plaintiff was subsequently discovered
hanging from his cell. Upon being found to have
violated plaintiff decedent’s constitutional rights,
pursuant to 42 U.S.C. § 1983, and further being found
negligent, Defendant City of Philadelphia moved for a
judgment notwithstanding the verdict and for a new
trial. In denying Defendant’s request for post-trial
relief, the court held that the evidence supporting the

7
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jury’s finding that the city violated plaintiff
decedent’s constitutional rights was sufficient, that
the jury verdict was not inconsistent, and that the
city waived its governmental immunity.

White as next of friend to Heidnik v. Horn, 960 F.Supp.
74 (E:D. Pa. 1997); 54 F.Supp.2d 457 (E.D. Pa. 1999).
The petitioner sought a stay of execution as next
friend on behalf of her father, Gary Heidnik. The
court determined that Heidnik was competent to waive
his right to appeal and therefore petitioner failed to
establish next friend standing. Consequently, the
petition for the stay of execution was denied. This
decision was reversed by the Third Circuit, 112 F.3d
105 (3d Cir. 1987), but was affirmed by the United
States Supreme Court, which denied the stay. See White
v. Horn, 527 U.S. 1050 (1999).

Levan v. United States, 128 F.Supp.2d 270 (E.D:. Pa.
2001) (not appealed). Defendant sought to set aside
his sentence for conspiracy to manufacture
methamphetamine. The court held that Apprendi v. New
Jersey, 530 U.S. 466 (2000), (reguiring that any fact
that would increase a penalty for a crime beyond the
prescribed statutory maximum be submitted to a jury and
proved beyond a reasonable doubt) does not apply
retroactively to cases on collateral review. '

Rivera v. Reading Housing Authority, 819 F.Supp. 1323
(E.D. Pa. 1993), aff’d 8 F.3d 961 (3d Cir. 1993).

Plaintiff challenged the Reading Housing Authority’s
(RHA's) policy requiring applicants under the age of
eighteen (18) to provide a judicial decree of
emancipation. The court granted defendant’s motion for
summary judgment, holding that the policy did not
violate the U.S. Housing Act of 1937, HUD regqulations,
or the due process clause of the Fourteenth Amendment.

First and First, Inc. v. Dunkin Donuts, Inc., 1990 U.S.
Dist. LEXIS 7432 (E.D. Pa., filed March 27, 193%0). Two

international doughnut chains sought to merge.
Suppliers of one chain sought an injunction barring the
merger. The court initially halted the merger but
ultimately handed down a 208-page opinion finding a
broad relevant market and denied a preliminary
injunction. The legal discussion was written entirely
by the Judge in seven days.
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Southeastern Pennsylvania Transp,. Auth, v,

International Ass’'n. of Machinists & Aerospace Workers,
708 F.Supp. 659 (E.D. Pa. 1989}, aff’d, 882 F.2d 778
(3d Cir. 1989). Thirty-seven transportation unions
sought to engage in.a sympathy strike to halt ground
transportation by honoring secondary picket lines of
striking Eastern Airlines machinists and aerospace
workers. The Judge wrote the entire opinion himself in
less than twenty-four hours and issued a preliminary
injunction under the collective bargaining agreements
and minor dispute procedures of the Railway Labor Act.

APPELLATE REVERSALS:

The following cases pertain to my service as a state
court judge from 1978-1987:

Fike v. Brynildsen, 68 Pa. Commw. 514, 449 A.2d 856
(1982). The Commonwealth Court vacated the Court of
Common Pleas review of a zoning hearing board decision
and remanded so the zoning hearing board could make a
better record.

Fritchman v. Fritchman, 311 Pa. Super. 622, 458 A.2d
279 (1983). The Superior Court affirmed per curiam the
Court of Common Pleas award of custody, but modified
the lower court’s order to allow immediate visitation
prior to counseling.

Columbian Rope Co. V. Rinek Cordage Co., 314 Pa. Super.
585, 461 A.2d 312 (1983). The Superior Court affirmed
part of the Court of Common Pleas decision but, in a
matter of first impression in Pennsylvania, the
Superior Court disregarded a Federal Western District
of Pennsylvania Court decision and adopted the view
that the term “concealed” in the Bulk Sales law means
the same thing as “undisclosed.”

Commonwealth ex rel. Rita L. Falwell v. A. S.
DiGiacinto, Warden, 324 Pa. Super. 200, 471 A.2d 533
(1984). The Superior Court reversed a Court of Common
Pleas finding of contempt when a defendant charged with
willful failure to pay child support came into a
crowded courtroom drunk. The District Attorney forgot
to defend this case on appeal.
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Gallo v. J.C. Penney Casualty Ins. Co., 328 Pa. Super.
267, 476 A.2d 1322 (1984). The Superior Court reversed
the Court of Common Pleas legal interpretation of the
term “motor vehicle” in an insurance contract and held
that the term also includes snowmobiles.

Commonwealth v. Hatch, 343 Pa. Super. 610, 494 A.2d 480
(1985). The Superior Court reversed a jury conviction
of aggravated assault and carrying unlicensed firearms
because one of the policemen who arrested the defendant
was outside his usual jurisdiction. After remand and
suppression of evidence seized at - the time of arrest,
defendant was re-tried and again found guilty. In
later decisions, the Superior Court has decided
consistent with the Court of Common Pleas that extra-
territorial arrests do not require suppression of
evidence because constitutional rights are not
involved.

Commonwealth v. Pemberth, 339 Pa. Super. 428, 483 A.2d
235 (1985). Defendant was found not guilty by a jury
of theft, but convicted of a lesser included offense of
unauthorized use of a motor vehicle. The Superior
Court declined to follow the well-known dicta of its
earlier decisions and held for the first time that
unauthorized use of a motor vehicle is not a lesser
included offense of

theft.

‘Gable v. Remington Arms Co., Inc., %7 Pa. Commw. 180,
510 A.2d 153 (1986). The Commonwealth Court, in a
matter of legal interpretation of a statute making
official Department of Transportation accident
investigations inadmissible in legal actions, held that
such investigations may nevertheless be reviewed on
discovery. No precedent existed at the time of the
decision of the Court of Common Pleas and the case upon
which the Superior Court relied upon was decided after
the lower court made its decision.

Wambold v. Exrie Insurance Co., 356 Pa. Super. 598, 512
A.2d 58 (1986). The Superior Court held as a matter of
law that an insurance company is not responsible for
paying uninsured motorist coverage if the insured has
settled a bodily injury claim without the knowledge of
the company. The court said, “Since the (decision on
which we rely) came down after Judge Van Antwerpen’s

10
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decision, the trial court did not have the benefit of
such authority.”

Parkinson v. Parkinson, 354 Pa. Super. 419, 512 A.2d 20
(1986) . The Superior Court reversed the Court of
Common Pleas acceptance of the recommendation of a
hearing officer and award of support. The Superior
Court held that the amount credited to appellee for
income tax withholding was too high because appellee’s
actual taxes are less than the amount of withholding.

Moffit v. Moffit, 356 Pa. Super. 142, 514 A.2d 184
{1986). The Superior Court held that the Court of
Common Pleas was incorrect in deciding that Florida,
where a child lived, rather than Pennsylvania, should
have jurisdiction in a Uniform Child Custody
Jurisdiction Act matter. The Appellate Court carefully
distinguished the existing case law upon which the
lower court relied.

Gallo_v. Yamaha Motor Corp., 363 Pa. Super. 308, 526
A.2d 359 (1987), appeal denied, 517 Pa. 623, 538 A.2d
876 (1988). {(Petition to Appeal to Pennsylvania
Supreme Court filed May 1987). The Superior Court
reversed a substantial jury award of damages and held
that the Court of Common Pleas should not have held
that a state statute which would have prevented
plaintiff from recovering did not apply in this case.

The following cases pertain to my service as a federal
judge from 1987 to the present:

m)

n)

Tvahla v. Andrew Warren, et al., No. 88-07221 (E.D. Pa.
filed Feb. 5, 1990), rev’d, 958 F.2d 365 (3d Cir.
1992). The Third Circuit vacated the district court’'s
decision to dismiss a complaint when plaintiff failed
to timely respond to defendant’s motion to dismiss.

‘The court held that the Local Rule permitting dismissal

in the absence of timely response was inconsistent with
the Federal Rules of Civil Procedure. The Third
Circuit’s decision was pursuant to opinions that were
issued by it subsequent to the district court’s grant
of summary judgment.

United States v. Fotopoulos, No. 90-00184-01 (E.D. Pa.
filed Jan. 28, 1991), rev’d, 937 F.2d 599 (3d Cir.

filed June 6, 1991). This case was affirmed by the

11
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Third Circuit, but LexisNexis mistakenly states it was
vacated and remanded. 937 F.2d 599 (3d Cir. 1891).

United States v. Tsai, No. 90-00030-02 (E.D.Pa.), aff’d
in part, rev’d in part, 954 F.2d 155 (3d Cir. 1992).
The Third Circuit affirmed defendant’s conviction for
violating the Arms Export Control Act (AECA), but
vacated the sentence imposing an upward departure from
the Sentencing Guidelines. The court held that the
threat of national security could not be considered an
aggravating circumstance which would warrant an upward
departure since the AECA itself contemplates threats to
national security. .

United States w. Toth, 1994 U.S. Dist. LEXIS 13494
(E.D.Pa. 1994), aff’d in part, rev’d in part, 1992 U.S.
App. LEXIS 31547 (3d Cir. 1992). The Third Circuit
affirmed the judgment against defendant, but reversed
the district court’s sentence calculation. The court
found that the 1987 Drug Equivalency Table should have
been used to calculate the sentence, instead of the
more onerous 1989 Drug Equivalency Table because the

‘evidence showed the defendant’s involvement in the

conspiracy ended in 1988.

Kershentsev, et al. v. Mascotte Productions, Inc., et
al., 781 F. Supp. 339 (E.D.Pa. 1981), aff’d in part;
rev'd in part, 981 F.2d 1247 (3d Cir. 1992). The Third
Circuit found that two of the defendants in the case
had not received sufficient notice of the claims
against them and could not have properly defended
themselves at the hearing. For that reason, the
injunction entered against them was improper.

Ritter v. Diasonic, Inc., 1992 U.S. Dist. LEXIS 10816
{(E.D.Pa. 1992}, rev’d, 993 F.2d 225 (3d. Cir. 1993).
The Third Circuit reversed the district court’s .
decision to deny a stay pending arbitration. The court
disagreed with the district court’s conclusion that
defendant’s conducting five months of discovery in
preparation for trial waived the right to arbitrate
plaintiff’s claim.

Sawka v. Healtheast, Inc., 1990 U.S. Dist. LEXIS 4321
(E.D.Pa. 1990), aff’d in part, rev’d in part, 989 F.2d
138 (3d Cir. 1993). The Third Circuit affirmed the
district court’s decision not to reinstate plaintiff’s
action, but wvacated the decision to enforce the

12
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settlement agreement. The court held that since the
district court had not retained jurisdiction over the
settlement agreement when it dismissed the case, it
could not then enforce it. .

United States v. Mastros, No. 91-00522-01 (E.D. Pa.},
rev'd, 998 F.2d 1006 (3d Cir. 1993). The Third Circuit
held that the district court’s application of the 1989-
amended Sentencing Guidelines to defendant’s firearms
offenses violated ex peost facto principles because it
imposed a higher sentence than would have been
applicable at the time of the offense. The Third
Circuit’s opinion reflected a decision it issued
subsequent to the district court’s decision, which
rejected the application of one set of Guidelines to
offenses that occurred at different times.

United States v. Premises Known as 717 S. Woodward St.,
804 F. Supp. 716 (E.D.Pa. 1992), rev’d, 2 F.3d 529 (3d
Cir. 1993). The Third Circuit reversed the district
court’s order granting summary judgment on the grounds
that a genuine issue of material fact existed as to
whether the homeowner knew of or consented to her
husband’s drug activities at the home which had been
forfeited.

United States v. Curran, 1993 U.S. Dist. LEXIS 7756
(E.D.Pa. 1993), rev'd, 20 F.3d 560 (3d Cir. 1994). The
Third Circuit vacated defendant’s conviction for
causing election campaign treasurers to submit false
reports to the Federal Election Commission (FEC)}. The
court remanded for a new trial in which the jury was to
be instructed that although the campaign treasurers had
a duty to disclose the false reports, the defendant did

not.

Clewell v. Upjohn Co., 1995 U.S. Dist. LEXIS 17988
(E.D.Pa. 1995), rev’'d, 1995 U.S. App. LEXIS 14846 (3d
Cir. 1995). The Third Circuit reversed the district
court’s decision denying plaintiffs’ motion to proceed
pro se and dismissing the complaint.

United States v. Pungitore, No. 88-00003-19 (E.D. Pa.
filed Dec. 29, 1994), rev'd, 68 F.3d 458 (3d Cir.

1995). The Third Circuit vacated the district court’s
dismissal of a pro se habeas petition. The opinion
instructed the district court to permit amendment of
the petition to include claims that were raised in the

13
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initial appeal, when petitioner alleged he was
inadequately represented by counsel that was a close
associate of counsel representing co-defendant Nicodemo
Scarfo.

United States v. Arnold, 913 F. Supp. 348 (E.D.Pa.
1995), rev’d, 106 F.3d 37 (3d Cir. 1997). The Third
Circuit reversed defendant’s attempted murder
conviction, upheld the witness intimidation conviction,
and vacated the sentence. The court held that
defendant’s right to counsel attached when he was
indicted for witness intimidation and any statements
made thereafter regarding the murder of the witness
without defendant’s counsel present should have been
suppressed at trial.

In re: Gary Heidnik, White v. Martin Horn, et al., 960
F. Supp. 74 (E.D.Pa. 1997), rev’d, 112 F.3d 105 (3d

Cir. 1997). The Third Circuit reversed the district
court’s decision denying White’s motion to appear as
next of friend in seeking a stay of execution on her
father’s behalf. The court found that petitioner had
met her burden of demonstrating that Heidnik lacked
capacity to proceed on his own behalf. The application
for a stay of execution in this case was later denied
by the United States Supreme Court. See White v. Horn,
527 U.S. 1050 (1999). .

General Ins. Co. v. Eastern Consolidated Utilities,
Ing., et al., 1887 U.S. Dist. LEXIS 17289 (E.D.Pa.

1997), rev’d, 126 F.3d 215 (3d Cir. 1997). The Third
Circuit reversed the district court’s decision to hold
defendant in contempt for failing to appear at
depositions and, as sanctions, take certain facts

‘related to defendant and a non- party as established.

The court determined that plaintiff had not set a time
and place for the deposition and that non-parties could
not be sanctioned in this manner.

United States v. Camacho, No. 95-00394 (E.D. Pa. Filed

May 21, 1996), rev’d, 149 F.3d 1166 (3d Cir. 1998).

The Third Circuit vacated the. district court’s sentence
which took into account uncorroborated evidence from
the government that defendant had engaged in interstate
travel while in possession of drugs. The decision took
into account an opinion issued by the Third Circuit
subsequent to the district court’s sentencing.

14
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Jess v. Wagner, 1996 U.S5. Dist. LEXIS 17769, aff’d in
part, rev’d in part, 159 F.3d 1351 (3d Cir. 1998). The
Third Circuit reversed in part the district court’s
grant of summary judgment in favor of defendants. The
court held that a reasonable jury could have found that
prison policy and training were deliberately
indifferent to the risk of suicidal inmates. The court
affirmed summary judgment of plaintiff’s staffing and
prison design claims.

A&H Sportswear, Inc, v. Victoria’'s Secret Stores, Inc.,
2002 U.S. Dist. LEXIS 11286 (E.D.Pa. 2002), aff’d in
part, rev’d in part, 237 F.3d 198 (3d Cir. 2000). The
Third Circuit held that the district court had erred in
fashioning a two step inquiry to determine a reverse
confusion (of brands) claim. The court remanded for a
different weighing of factors.

Holmes v. Pension Plan of Bethlehem Steel Corp., No.
1999 U.S. Dist. LEXIS 10467 (E.D.Pa. 1998), rev’d, 213
F.3d 124 {3d Cir. 2000). The Third Circuit reversed the
district court’s decision to apply the doctrine of
laches and its determination that defendant’s legal
memorandum was protected from discovery under work-
product immunity. The case was remanded for further
findings of fact on both issues. Additionally, the
Third Circuit affirmed the district court’s decision to
limit pre-judgment interest awarded to plaintiffs and
deny certification of two classes of plaintiffs.

Moye v. Kyler, 2000 U.S. Dist. LEXIS 18724 (E.D.Pa.
2000}, xev’d, 225 F.3d 649 (3d Cir. 2000). The Thirxd
Circuit reversed and remanded Moye’s habeas petition,
which the district court had dismissed because
petitioner was simultanecusly pursuing state collateral
relief. The court held that a petitioner need only
exhaust direct appeals in a state system before
pursuing federal relief.

Gruenke v. Seip, 1998 U.S. Dist. LEXIS 16439 (E.D.Pa.
1998), rev’d., 225 F.3d 290 (3d Cir. 2000). The Third
Circuit affirmed the district court’s grant of summary
judgment regarding plaintiff’s “familial right to
privacy” and free speech claims, but reversed as to
plaintiff’s Fourth Amendment and “privacy regarding
personal matters” claims. The court held that a high
school coach’s urging a student to take a pregnancy
test constituted an unreasonable search and that
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genuine issues of material fact remained as to
plaintiff’s privacy claims. -

Ferranti v. Jagin, 2001 U.S. Dist. LEXIS 11466 (E.D.Pa.
2001), rev’d, 250 F.3d 735 (3d Cir. 2001). The Third
Circuit reversed the district court’s finding that no
binding settlement agreement existed between the
parties and that a formal agreement was intended only
to memorialize, rather than finalize, the agreement.
The case was remanded for further proceedings.

Estate of Smith v. Marasco, 227 F. Supp. 2d 322 (E.D.
Pa. 2002), aff’'d in part, rev’d in part, 318 F.3d 497
(3d Cir. 2003).  The Third Circuit reversed the
district court’s determination that no reasonable jury
could find a violation of decedent’s Fourteenth
{(“"state-created danger” doctrine) and Fourth (use of
excessive force and unreasonable search) Amendment
rights. The Third Circuit affirmed summary judgment of
plaintiff’s claims regarding First Amendment
retaliation, Fourteenth Amendment unreasonable seizure
and malicious prosecution, and substantive due process
cover—-up and mishandling the corpse.

3. FEDERAL AND STATE CONSTITUTIONAL ISSUES:

a)

b)

Rivera v. Reading Housing Authority, 819 F.Supp
1323(E.D. Pa.), aff’d., Rodriguez v. Reading Housing
Authoritv, 8 F.3d 961 (3d Cir. 1993). The Court held
that a local housing authority’s policy requiring that
minor applicants obtain a judicial decree of
emancipation to be eligible for public housing did not
violate the U.S. Housing Act of 1937, the implementing
regulations, or the Due Process Clause of the
Fourteenth Amendment. Eligibility requirements that
deny some needy applicants are consistent both with the
Housing Act’s policy of efficient management to ensure
rental collection and with HUD regulations, which
endorse minimum age requirements where, as the Court
found here, the housing authority may not be able to
enforce a contract with a minor. Moreover, in
accordance with the Due Process Clause, the use of
emancipation decrees to determine a minor’s ability to
enter into a contract constitutes a rational basis for
establishing the age requirement.

Walters v. City of Allentown, 818 F.Supp 855 (E.D.
Pa.), aff’d., 9 F.3d 1541 (3d. Cir 1993), cert. denied,
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510 U.s. 1194, 114 s.Ct. 1301, 127 L.Ed.2d 653(1994).
Mother of police officer’s child born out of wedlock
sought declaratory judgment that a pension plan for
city employees, which granted benefits to the guardian
of a deceased employee’s dependent children only where
there was no surviving spouse, violated the Equal
Protection Clause of the Fourteenth Amendment. Noting
that setting aside such a policy could undermine the
foundation of countless similar such retirement plans

‘across the country, the Court failed to find any

purposeful discrimination in the facially neutral
policy. Moreover, the plaintiff failed to identify any
notion of a discriminatory intent or history underlying
this policy, clearly designed to assist the spouses of
fallen police officers.

Satterfield v. Borough of Schuylkill Haven, 12
F.Supp.2d 423 (E.D. Pa. 1998) (not appealed). Plaintiff

brought this action against the Borough challenging his
termination as Borough Manager under the due process
clause, equal protection clause, First Amendment, and
Uniformed Services Employment and Reemployment Rights
Act (USERRA). The court held that triable issues
existed as to whether plaintiff’s termination was
motivated by protected speech and/or his military
status; the equal protection claim was preempted by the
USERRA; statements in a campaign flyer regarding
plaintiff’s poor performance were privileged; and
plaintiff could seek punitive damages regarding his
USERRA claim.

Gordon v. Lowell, 95 F.Supp.2d 264 (E.D. Pa. 2000) (not
appealed). Under 28 U.S.C. §§ 1983 and 1985,
grandparents brought various constitutional claims
against officials of county and state welfare agencies
with respect to adoption proceedings. While
recognizing that grandparents play am important role in
the American family, the Court noted that state law
does not enable them to have a property right in the
child’s custody and that the Due Process Clause
protects only the rights of parents. Moreover, the
grandparents had no standing to raise a claim under the
state’s Grandparents’ Visitation Act, 23 Pa.C.S.A. §
5313, because the child never resided with them for at
least one year, and notice of adoption was not
warranted because they were never the guardians of the
child. Finally, the grandparents’ claims that the
welfare officials failed to provide them complete
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information and destroyed their relationship with the
child does not rise to the level of conspiracy to
commit civil rights violations.

e) Zapach v. Dismuke, 134 F.Supp.2d 682 (E.D. Pa. 2001)
(not appealed). Plaintiff brought a 42 U.S.C. § 1983
claim against the chairperson of a township zoning
hearing board, alleging a violation of his First
Amendment rights, after the chairperson refused to let
him use the names of political figures in his remarks
opposing the appeal for a special exception to a zoning
ordinance. Because all documents giving public notice
of the hearing clearly restricted the purpose of the
hearing to the appeal for the special exception, the
Court found that the public hearing constituted a
designated public forum. BAs such, despite the
chairperson’s claim that he stopped the speech for lack
of relevance, the Court found that Plaintiff’s remarks
were censored based on his use of the township
Supervisors’ names, a content and viewpoint-based
violation of his First Amendment rights. However, the
chairperson was entitled to qualified immunity because
a reasonable official presiding over a quasi-judicial
body probably would not have known that ceasing speech
based on the use of the names, the context of which was
irrelevant to the hearing, violated the Constitution.

) Morrill v. Weaver, 224 F.Supp.2d 882 (E.D. Pa. 2002}
{not appealed). Plaintiffs brought an action
challenging the constitutionality of a Pennsylvania
statute governing nominating petitions. The statute
required that affiants listed on a petition for
candidates seeking nomination to be “gualified
electors” of the district in which the candidate was
running. The court held the provision was
unconstitutional and void because it violates citizens’
rights to free political expression and association
under the First and Fourteenth Amendments.

Public Office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

1971-1979, served as appointed Solicitor of Palmer Township,
Northampton County, Pennsylvania.
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Describe chronologically your law practice and
experience after graduation from law school
including:

1.

whether you served as clerk to a judge, and
if so, the name of the judge, the court, and
the dates of the period you were a clerk;

I did not serve as a clerk to a judge.

whether you practiced alone, and if so, the
addresses and dates;

I did not practice alone.

the dates, names and addresses of law firms
or offices, companies or governmental

agencies with which you have been connected,
and the nature of your connection with each;

1968-1970. Corporate Law Department,
Hazeltine Corporation, Greenlawn, L.I., New
York 11740. Served as contracts lawyer.

1970-~1971. Chief Counsel, Northampton County
Legal. Aid Society, now known as North Penn
Legal Services, Inc. 65 East Elizabeth
Avenue, Suite 903, Bethlehem, PA 18018.
Served as full-time legal aid lawyer.

1971-1979. Hemstreet, Smith and Van
Antwerpen, 7" and Washington Streets,
Easton, PA 18042. Served as an associate
from 1971-1973 and as a partner from 1573-
1979 in the general practice of law with a
sub-specialty in municipal law. The firm no
longer exists.

1979-1987. Judge of the Court of Common
Pleas of Northampton County, County
Courthouse, 7" and Washington Streets,
Easton, PA, 18042.

1987~-Present. United States District Judge

for the Eastern District of Pennsylvania,
Philadelphia, PA. Sworn in on December
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21, 1987,

1. What has been the general character of your
law practice, dividing it into periods with
dates if its character has changed over the
years?

1968-1970. Pfactice at Hazeltine involved the
writing and review of government and other types
of contracts. (Not admitted in New York).

1970-1971. Practice as Chief Counsel of Legal Aid
Society involved all types of civil litigation,
including bankruptcy, defense of civil suits and
family law matters.

1971-1979. General practice of law involved
prosecution of minor criminal charges as a
municipal attorney, limited criminal law practice
and a general civil practice, including plaintiffs
and defendants litigation, family law and
municipal law.

Describe your typical former clients, and mention
the areas, if any, in which you have specialized.

Former Clients: Palmer Township, 1971-1979;
Northampton County Council of Governments, 1975-
1979; Northampton County Association of Tax
Collectors, 1977-1979; Cement Belt Municipalities
Association, 1975-1979; Palmer Township Business
Industrial & Professional Association, 1976-1979.
General counsel for the Fairview Savings and Loan
Association, now Citizens Savings Association,
1971-1979; and local counsel for the Blue Mountain
Consolidated Water Company, 1976-1979.

Area of Specialization: Municipal law.

1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

Appeared in court regularly from 1970 to 1979.

What percentage of these appearances was in:
(a) federal courts; 10%
(b) state courts of record; 60%

20
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©) other courts. 30%

What percentage of your litigation was:

{a) civil; 70%
(b) criminal. 30%

)
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4. State the number of cases in courts of record you
tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

Sole counsel; 30.
Associate counsel; 10.

5. What percentage of these trials was:
(a) jury; 20%
(b} non-jury. 80%

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Identify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also state as to each case:

(a) the date of representation;

{b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

©) the individual name, addresses, and telephone

numbers of co-counsel and of principal counsel for
each of the other parties.

1) Lafayette Trust Bank v. Department of Banking, 13 Pa.
Commw. 111, 318 A.2d 396 (1974), appeal to Supreme Court

denied July 18, 1974. Represented First Valley Bank in
extensive administrative hearings and appeals which
established need and right of client, First Valley Bank,
to locate branch office in Easton, PA, and limited
application of res judicata doctrine in administrative

agencies.

a) Matter was tried on numerous dates through the
year 1973.

b} Matter was tried before Examiners of the

Pennsylvania Department of Banking, Harrisburg,
PA, and affirmed on appeal by Judge Wilkinson of
the Commonwealth Court of Pennsylvania.

c) The late George Coffin, Esquire, of Easton, PA,

for Lafayette Trust Bank. Edward L. Symons, Jr.,
who is now with the University of Pittsburgh
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School of Law, 3900 Forbes Avenue, Pittsburgh, PA
19260, telephone 412-648-1386, for the Department
of Banking. Roland Morris, Esquire, of Duane
Morris & Heckscher, One Franklin Plaza,
Philadelphia, PA 19102, telephone 215-854-6300,
co-counsel for the First Valley Bank.

Palmer Mun. Sewer Auth. V. Witty, 26 Pa. Commw. 117, 362
A.2d 1106 (1976), rev’'d, 479 Pa. 240, 388 A.2d 306
(1978) . Represented Palmer Township in jury trial
concerning validity of municipal liens. After final
argument, court directed verdict, Commonwealth Court
reversed holding double abutment lots benefitted,
Commonwealth Court reversed in 1978 by Supreme Court of
Pennsylvania, 479 Pa. 240, 388 A.3d 306.

a) Matter was tried for one week in 1975.

b) Matter was tried in the Court of Common Pleas of
Northampton County, Easton, PA before Judge
Michael V. Franciosa, who is now retired.

c) Herbert Toff, Esquire, of Easton, PA for
defendants Jack K. Witty and his wife (Mr. Toff is
now retired and living in Florida). David A.

Franklin, Esqguire, of Pepper Hamilton & Scheetez,
123 S. Broad Street, Philadelphia, PA 19108,
telephone 215-893-4521, co-counsel for appellants.

Cémmonwealth v. Township of Palmer, 16 Pa. Commw. 270,
329 A.2d 871 (1974). Represented Palmer Township in

eminent domain proceeding in which the Appellate Court
held municipalities are not entitled to damages for
flooding type of taking under the Eminent Domain Code of
United States or Pennsylvania Constitutions.

a) Matter was tried non-jury for one day in lower
court in 1973 on stipulated facts.

b) Matter was tried in the Court of Common Pleas of
Northampten County, Easton, PA before Judge
Richard D. Grifo, who is now retired.

c) Opposing counsel was Lawrence R. Wieder, Assistant
Attorney General, Legal Bureau, Department of
Transportation, Harrisburg, PA (present address
unknown) .
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Forks Township Mun. Sewer Auth. v  American Land, Inc.,
6 Pa. Commw. 569, 297 A.2d 185 (1972). Represented
Forks Township Municipal Sewer Authority in case
establishing right of municipalities through state to
collect any lien costs and fees in municipal claims.

a) Matter was argued in lower court in 1971.

b) Matter was tried in the Court of Common Pleas of
Northampton County, Easton, PA before late
President Judge Alfred T. Williams, Jr.

c) Opposing counsel was Thomas P. Stitt, Esquire, P.
O. Box 483, Easton, PA, telephone 610-253-9111.
Robert J. Woodside was co-counsel. The last I
heard Mr. Woodside was Judge of the Bankruptcy
Court, Federal Building, P. O. Box 908,
Harrisburg, PA 17108, telephone 717-782-2260.

‘Palmer Township Fire Co. v. Township of Palmer, 41

North. Cty. Reptr. 231 (1973), g¢ited with approval in
Lacey Park Volunteer Fire Co. No. 1 v. Board of
Supervisors, 27 Pa. Commw. 54, 365 A.2d 880.
Represented Palmer Township in case which established
right of municipal officials to control and regulate
fire fighting. No appeal was taken.

a) Matter was tried non-jury for two days in 1973.

b) Matter was tried in the Court of Common Pleas of
Northampton County, Easton, PA before the late
President Judge Clinton Budd Palmer.

<) Opposing counsel was Elwood M. Malos, Esquire,
Easton, PA. (Mr. Malos is now retired and living
in Florida).

Kardelis v. Cangelosi, 54 Pa. D. & C.2d 622 (1971).
Represented plaintiffs Kardelis, et al. in equity case
which further expanded and applied Restatement of
Contracts, § 90, Promissory Estoppel and Equity
Jurisdiction. No appeal was taken.

a) Matter was tried for two days in 1971.
b) Matter was tried in the Court of Common Pleas of

Northampton County, Easton, PA before Judge
Michael V. Franciosa, who is now retired.
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c) Opposing counsel was Frank Poswistilo, Esquire,
101 Larry Holmes Drive, Suite 300, Easton, PA
18042, telephone 610-252-4338.

Adams v. Hunter, 41 North. Cty. Reptr. 185 (1973}.
Represented plaintiffs Adams in equity case involving
partition and adverse possession, case of first
impression, actual notice rather than constructive
notice rule adopted following rule in Alabama,
Mississippi and Kansas. No appeal was taken.

a}) Matter was tried non~jury for two days in 1973.

b) Matter was tried in the Court of Common Pleas of
Northampton County, Easton, PA before the late
President Judge Clinton Budd Palmer.

c) Opposing counsel was Lawrence J. Briody, Esquire,
Briody & Briody, 429 East Broad Street, P. O. Box
1246, Bethlehem, PA 18016-1246, telephone
610-865-6466. ‘

Stephen Allen Passarelli v. Commonwealth of
Pennsylvania, (1978) No. 3925 Allocatur Docket.
Represented criminal defendant and successfully obtained
suppression of all evidence. Reversed on appeal.
(Decision not reported).

a) Matter was tried and argued for two days in 1978.

b) Matter was tried in the Court of Common Pleas of
Northampton County, Easton, PA before late
President Judge Alfred T. Williams, Jr.

<) Co~counsel was Gus Milides, Esquire, 654 Wolf
Avenue, Easton, PA 18042, telephone 610-258-0433.

Green v. Green, 228 Pa.Super. 905, 322 A.2d 689 (1974).
Matter was tried at trial stage and on appeal to the
Superior Court of Pennsylvania which affirmed per curiam
the denial of a divorce when the plaintiff was not
innocent and injured. Further expanded grounds for
denial of a divorxce.

a) Matter was tried for three days in 1873.
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b) Matter was tried in the Court of Common Pleas of
Northampton County, Easton, PA before the late
President Judge Clinton Bud Palmer.

c) Opposing counsel was Richard J. Shiroff, Esquire,
724 Lehigh Street, Easton, PR 18042, telephone
610~253~1023, and Gus Milides, Esquire, 654 Wolf
Avenue, Easton, PA, telephone 610-258-0433.

10) In lieu of another litigated matter, I list the
following legislation which was authored by me and
enacted:

Act of 1974, Dec. 30, Pub. L. 1035, No. 337, Pa. Stat.
Ann. Tit. 35, § 6001 (amended Pennsylvania Solid Waste
Act at length). (Repealed 1980).

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe the nature of
your participation in this question, please omit any
information protected by the attorney-client privilege
(unless the privilege has been waived.)

As a Common Pleas Judge I helped re-write Pennsylvania’s new
Domestic Relations Law so that it would conform to federal
regquirements. See 23 Pa. Cons. Stat. Ann. §§ 4301-4354. BAs
a municipal solicitor, I oversaw the massive legal. problems
inherent in acguiring title to seven miles of railroad and
converting it into a recreational bikeway. I also re~wrote
a major portion of the municipal ordinances of Palmer
Township. As a lawyer I settled numerous cases prior to
trial and I believe this ability to settle matters has
assisted me as a judge. In 1983 I was asked by Pennsylvania
supreme Court Chief Justice Roberts to become Acting
President Judge of Bradford County to straighten out a
backlog which had developed. I completed this assignment
successfully. BAs a federal judge, I have served on the
Defenders Services Committee of the Judicial Conference of
the United States, and I was Chairman of the Subcommittee on
Federal Defender Funding from 2000-2001.
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Senator SPECTER. What has been your most challenging case
while serving on the Federal district court?

Judge VAN ANTWERPEN. I think I would have to say that the
most challenging case took place shortly after I went on the bench,
Senator. I was the judge that tried the entire Philadelphia Mafia,
all 18 of them at once, in a four- or five-month trial. It was an ex-
tended proceeding. It was ultimately affirmed on appeal. That took
a great toll in terms of the effort, the time involved, the judicial
rulings that had to be made, the research that went into it.

Senator SPECTER. Do you think it is tougher to be a prosecutor
who investigates and prosecutes organized crime than to be a judge
who sits on the bench and tries the defendants?

Judge VAN ANTWERPEN. I think they are all tough jobs, Senator.
I couldn’t really speak for one or the other, but—

Senator SPECTER. You haven’t been a prosecutor.

Judge VAN ANTWERPEN. Not really. I prosecuted—when I was in
private practice, I prosecuted on behalf of the municipalities I rep-
resented, but those were only summary offenses.

Senator SPECTER. You never prosecuted organized crime?

Judge VAN ANTWERPEN. No, sir, but I—

Senator SPECTER. Well, I have never judged organized crime, so
we are even, Judge Van Antwerpen.

Judge VAN ANTWERPEN. Thank you, sir. You certainly have a dis-
tinguished record in prosecuting, sir.

Senator SPECTER. Your ability to constructively interact with
your fellow judges on the Third Circuit will be an important ele-
ment of your work. How will that be different from your work as
a district judge, where you made the decision yourself? What role
do you think collegiality plays in the Federal bench, contrasting the
circuit to the district court?

Judge VAN ANTWERPEN. Collegiality, I believe, does play a very
important role. Quite obviously, a district judge can act on his or
her own. A circuit judge cannot really do anything without getting
at least one other circuit judge to go along with you.

Senator SPECTER. Do you think that is harder or easier than get-
ting 50 other Senators to do along?

Judge VAN ANTWERPEN. Senator, again, I wouldn’t presume to
comment on the difficulties of your job, but you work very hard, I
am certain.

Senator SPECTER. You served as chief counsel for what is now
known as North Penn Legal Services. In our society, Judge, how
important do you think it is that legal services be available for
those who cannot afford it?

Judge VAN ANTWERPEN. I think it is extremely important, Sen-
ator. That is why I left a higher-paying job in New York City to
go to Northampton County and become the chief counsel of the
Legal Aid Society. That is why, even after I went into private prac-
tice, I continued to do volunteer work for them.

Senator SPECTER. Without objection, the full statement of Sen-
ator Leahy will appear in the record, and I think the last para-
graph is worth reading. Senator Leahy says, “I look forward to the
testimony of Judge Franklin Van Antwerpen, who has been nomi-
nated for the Third Circuit. I know of Senator Specter’s strong sup-
port for this nomination. In contrast to many of President Bush’s
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nominees, Judge Van Antwerpen comes to us with a distinguished
career on the bench both on the State and Federal levels. I wel-
come him to the Committee,” close quote.

That is a good statement to have from the ranking Democrat,
Judge Van Antwerpen.

Judge VAN ANTWERPEN. Yes, sir.

Senator SPECTER. I am going to ask you all the standard ques-
tions that the Committee asks because it isn’t really unusual for
someone presiding at a confirmation hearing, as I am today, to be
the sponsor of the nominee.

At first blush, it might appear that there would be a conflict of
interest or pre-judgment, but that is the way our system works.
But to touch all the bases, I am asking all the questions which the
staff has prepared. All the questions I have asked are staff-pre-
pared and I am going to ask you the balance of them, as is the reg-
ular practice of the Committee.

Under what circumstances do you believe it appropriate for a
Federal court to declare a statute enacted by Congress unconstitu-
tional?

Judge VAN ANTWERPEN. Well, we know that a statute enacted by
Congress has a presumption of validity. Obviously, if it is shown
to be unconstitutional and improper, then it would be appropriate
to do so, but the burden is on the person asserting its unconsti-
tutionality. It is not something that happens very often, quite
frankly.

Senator SPECTER. Have you ever declared an act of Congress un-
constitutional?

Judge VAN ANTWERPEN. I have not, sir.

Senator SPECTER. The Supreme Court precedents are obviously
binding on all the Federal courts. Are you committed to following
the precedents of higher courts faithfully and giving them full force
and effect even if you personally disagree with such precedents?

Judge VAN ANTWERPEN. That is my obligation, Senator.

Senator SPECTER. What would you do if you believed the Su-
preme Court had seriously erred in rendering a decision? Would
you nevertheless apply that decision or your own best judgment on
the merits?

Judge VAN ANTWERPEN. Mr. Chairman, I would follow that
precedent. That is my obligation.

Senator SPECTER. These questions aren’t too hard to answer, are
they, Judge Van Antwerpen?

If there was no controlling precedent dispositively concluding an
issue with which you were presented in your circuit, what sources
would you turn to to make your decision?

Judge VAN ANTWERPEN. Well, of course, you still look at prece-
dent. You may not have something exactly on point, but you look
at the closest thing that you can find and you look at what other
courts have said with regard to that issue. If you are dealing with
an enactment by the Congress, there are many things that you
could look at in interpreting that Congressional enactment. You
could look at the records of the floor debate. You would look at all
the usual sources.
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Senator SPECTER. Under what circumstances, if any, do you be-
lieve an appellate court judge should overturn precedent within his
or her own circuit?

Judge VAN ANTWERPEN. Well, in the Third Circuit there is an in-
ternal working procedure whereby one panel does not overturn the
legal holding of another panel. Now, there can be circumstances
under which a different result would be reached.

For instance, if the precedent or legislation which had prompted
the first panel to rule changes—if there is a change in the law, that
can happen. In addition, you are often faced with a similar but nev-
ertheless different factual situation. But other than that, the pan-
els in the Third Circuit generally follow this internal procedure.

Senator SPECTER. The Supreme Court of the United States—this
is my question—has cut back considerably on Congressional au-
thority. Since Lopez was overturned under the Commerce Clause,
the Supreme Court has adopted a doctrine of declaring acts of Con-
gress unconstitutional if they havent been, quote, “thought
through,” unquote.

I will not press you for an answer, but if you care to offer an
opinion as to the propriety of the Supreme Court saying Congress
hasn’t thought it through. Who is the Supreme Court to think it
through, saying the Congress hasn’t thought it through?

Judge VAN ANTWERPEN. That is a difficult question to answer,
Senator. As a district court judge, I don’t really feel it proper for
me to comment on the actions of the Supreme Court.

Senator SPECTER. You wouldn’t want to criticize the Supreme
Court?

Judge VAN ANTWERPEN. I am a district judge, sir.

Senator SPECTER. And you probably wouldn’t want to criticize
Congress.

Judge VAN ANTWERPEN. No, sir.

Senator SPECTER. So don’t answer the question.

[Laughter.]

Judge VAN ANTWERPEN. Yes, sir.

Senator SPECTER. If, as and when I become Chairman of this
Committee, I am going to go into that issue in some considerable
depth because I challenge the Court on that determination of un-
constitutionality.

If the Court says that a given clause of the Constitution is vio-
lated by the Congress, as a district court in California did yester-
day on the PATRIOT Act, that is a judicial function—vagueness,
unconstitutionality. But on this “thought through” doctrine, I have
grave reservations.

Back to the books, Judge Van Antwerpen.

Judge VAN ANTWERPEN. Yes, sir.

Senator SPECTER. You have stated that you will be bound by Su-
preme Court and, where applicable, the rulings of the Federal
court. There may be times when you will be faced with cases of
first impression. Well, I think you have already answered that.

With respect to case management, if confirmed, how do you in-
tend to manage your caseload?

Judge VAN ANTWERPEN. Well, it is a somewhat different system
on the circuit court. As you know, a district judge has to engage
in case management as a big part of his or her job—scheduling,
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moving cases, keeping track of them, making sure they don’t fall
through the cracks.

On the circuit court, a lot more of that is done for you by the
clerk of the court, as you well know, Senator. And I think that,
nevertheless, you have to maintain internal controls in your office
to see to it that you get your opinions done and out on a timely
basis. I think my experience as a district judge has taught me how
to do that.

Senator SPECTER. With respect to judicial temperament, when I
was on this Committee for a very short time, there were two Penn-
sylvania judges up for Federal appointment. This was 1982 and
Senator Thurmond was presiding, sitting in this chair.

He said to the two judges, two judicial nominees, if you con-
firmed, do you promise to be courteous, which, translated from
South Carolina, is, if confirmed, do you promise to be courteous.
And when I heard him ask that question, I thought it wasn’t ex-
actly a penetrating question; what was the nominee going to say
but yes? And both said yes.

Then Senator Thurmond said, the more power a person has, the
more courteous the person should be; translated, the more power
a person has, the more courteous the person should be. And I have
come to regard that as a very profound statement, perhaps the
most profound statement which has been uttered from a Senator
during my tenure here, not that there is very heavy competition for
being profound.

I always ask that question, knowing what the answer will be, as
I haven’t been surprised by any of your other answers, Judge Van
Antwerpen. Judges have commented to me with some frequency
over the years that they remember that question.

I have a lot of confidence in your judicial temperament. I have
seen you in action. But there is a quality—when a person puts on
that black robe, all the power that that person has, and life tenure,
there is a tendency to become impatient with lawyers or litigants,
witnesses. Very frequently, there is good cause to be impatient and
to be disgruntled. It is a very high calling to maintain that level
of courtesy.

So how would you answer Senator Thurmond’s question?

Judge VAN ANTWERPEN. Senator, I agree with you completely,
Mr. Chairman. It is a very important attribute, judicial tempera-
ment. Judicial temperament is difficult to define, but you know it
when you see it, and one of the key factors in that is being cour-
teous and polite and respectful, listening to lawyers, listening to
witnesses, hearing them out.

There are times that as a district judge things can be harried,
as you noted, but I have always done my very best to be polite to
people and to be respectful.

Senator SPECTER. Well, I have great confidence in you on that
score, as all the other attributes, Judge Van Antwerpen.

I have made inquiries and I believe that your appointment to the
Court of Appeals for the Third Circuit will be the first from the Le-
high Valley. Senator Santorum and I try to have geographical dis-
tribution. You take the seat of a very, very distinguished Federal
judge, Edward R. Becker, who got the Devitt Award last year as
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the outstanding Federal judge, a man I have known for many
years.

We rode the elevated PTC, Philadelphia Transportation System,
together to Penn many years ago. I will not cite the year because
I would not want to disclose Judge Becker’s age. Before that, Judge
Max Rosen held the seat. We came back to a different area when
Judge Hutchinson was on the Third Circuit.

We rotate the district court judgeships and have a bipartisan
panel which makes recommendations, and then we turn to the
counties to give us their recommendations. We do not make the se-
lection in most cases, but turn to the counties to tell us whom they
would like to have, as we did in Lancaster County for Judge
Stengel, and to other counties, and recently to Somerset County.

But I believe you will be the first circuit judge from the Lehigh
Valley. You have had very distinguished Federal judges—Judge
Kahn, who was chief judge.

Judge VAN ANTWERPEN. Yes.

Senator SPECTER. Judge Gainey. Did you know Judge Gainey?

Judge VAN ANTWERPEN. I came to the bar just as we he was clos-
ing out his career. He died around 1969 or 1970.

Senator SPECTER. Judge Gainey was from Easton and was a very
impressive judge, handed down some very major decisions on the
antitrust electrical cases going back into the 1950’s. As I recollect
it, he sent a lot of big-wheel executives to jail for antitrust viola-
tions, something we ought to do with the people who violate the
antitrust laws on OPEC—another subject which I hope to get into
in some detail if, as and when I become Chairman of this Com-
mittee.

Well, Judge Van Antwerpen, the paucity of Senators in attend-
ance here is a tribute to their confidence in you. Had they had
doubts, they would have been here to express them. We have expe-
dited your hearing, and I thank Senator Hatch for that because it
is going to be harder to confirm Federal judges as we get closer to
November, in an election year, and especially harder to confirm cir-
cuit judges.

But we got Judge Fisher through in record time, and we got
Judge Brooks through, who was the only contested circuit judge in
2002. And I am optimistic that we will be in your home district on
an induction ceremony in the fairly near future.

Judge would you introduce those who are with you?

Judge VAN ANTWERPEN. Senator, thank you. I have brought with
me, first of all, my deputy clerk—they have all taken the day off
from work and they will put in for this time appropriately so the
Government won’t be paying.

Anthony Tumminello is my deputy clerk. Next to him is Amanda
Kastello, one of my law clerks. Next to her is Tara LaMorte, one
of my law clerks. And the third law clerk is Renee Sewchand, who
is seated there.

Senator SPECTER. Does a man of your background and erudition
need three law clerks?

Judge VAN ANTWERPEN. Well, Senator, it certainly helps with the
workload.

Senator SPECTER. Congratulations.

That concludes the hearing.
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[Whereupon, at 10:32 a.m., the Committee was adjourned.]
[Questions and answers and submissions for the record follow.]
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I enclose herewith my responses to the follow-up questions from Senator Durbin.

1 will be happy to answer any further questions you may have.
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In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with any staff of the Senate Judiciary Committee? If so,
during those meetings, did any staff of the Senate Judiciary Commirtee share,
reference, or provide you with information that you were lead to believe were
obtained or derived from Democratic sources? Did any staff of the Senate
Judiciary Committee provide you any documents or excerpts from documents
that appeared to you to have been drafted or prepared by Democratic staff? If so,
please explain the circumstances and what action, if any, yout teok in response to
being presented with such information or documents.

Answer: Idid not meet with any staff of the Senate Judiciary
Committee.v . :

In preparstion for your confirmation hearing before the Senate Judiciary
Committee, did you meet with any staff of the U.S. Department of Justice? If so,
during those meetings, did any staff of the Justice Department share, reference,
or pravide you with information that you were lead to believe were obtained or
derived from Democratic sources? Did any staff of the Justice Department
provide you any documents or excerpts from documents that appeared to you to
have been drafted or prepared by Democratic staff? If so, please explain the
circumstances and what action, if any, you took in response to being presented
with such information or documents,

Answer: Imet for about one hour with staff of the U.S. Department
of Justice on the day prior to my Senate hearing. No one at that
meeting shared, referenced, or pravided any information which lead
me to believe such information had come from Demoecratic sources.
No one at that meeting provided me with any documents or excerpts
from documents that appeared to have been drafted by Democratic
staff. ‘ '

In preparation for your confirmation hearing before the Senate Judiciary
Cominittee, did you meet with any staff of The White House? If so, during those
meetings, did any staff of The White House share, reference, or provide you with -
information that you were lead to believe were obtained aor derived from
Democratic sources? Did any staff of The White House provide you any
documents or excerpts from docurnents that appeared to you to have been

drafted or prepared by Democratic staff? If so, please explain the circurnstances
and what action, if any, you took in response to being presented with such
information or documents,

Answer: One person from the staff of The White House was also
present at the meeting on the day prior to my Senate hearing as
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described in my answer to Question 2. No one at that meeting shared,
referenced, or provided any information which lead me to believe
such information had come from Democratic sources. No one at that
meeting provided me with any documents or excerpts from
dociuments that appeared to have been drafted by Democratic staff.

In preparation for your confirmation hearing before the Senate Judiciary
Committee, did you meet with anyone associated with individuals, groups, or
organizations outside of government that support, endorse, or advocate in any
way on behalf of the confinmation of President Bush’s judicial nomijnees? If so,
during those meetings, did any of these individuals, groups, or organizations
share, reference, or provide you with information that you were lead to believe
were obtained or dexived from Democratic sources? Did any of these individuals,
groups, or organizations provide you any documents or excepts from documents
that appeared to you to have been drafted or prepared by Democratic staff? If so,
please explain the circumstances and what action, if any, you took in response to
being presented with such information or documents,

Answer: Idid not meet with anyone associated with individuals,
groups, or organizations outside of government that support,
endorse, or advocate in any way on behalf of the confirmation of
President Bush’s judicial nominees.

TUTAL P.@
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News Release

JUDICIARY COMMITTEE

United States Senate * Senator Orrin Hatch, Chairman

January 28,2004 . 7 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the United States Senate Committee on the Judiciary
Hearing on the Nomination of

FRANKLIN S. VAN ANTWERPEN TO BE
UNITED STATES CIRCUIT JUDGE FOR THE THIRD CIRCUIT

This moming we welcome to the Committee Franklin Van Antwerpen, whom President
Bush has nominated for a seat on the Third Circuit Court of Appeals.

This is Judge Van Antwerpen’s second bite at the Third Circuit apple. He was initially
nominated to this court in September 1991 by the first President Bush. Iam pleased that we
have the opportunity to once again consider his nomination.

Judge Van Antwerpen has exceptional qualifications for the federal appellate bench.
After graduation from Temple University School of Law in 1967, he worked as an attomey at the
Hazeltine Corporation and served as Chief Counsel of the Northarhpton Legal Aid Society. He
then spent nine years in private practice, representing both plaintiffs and defendants in general
litigation matters, with a particular specialization in municipal law.

In 1979, Judge Van Antwerpen commenced a twenty-five year career in public service
when he joined the Court of Common Pleas of Northampton County. He served in this position
until 1987, when President Reagan appointed him United States District Judge for the Eastern
District of Pennsylvania, the position he holds today.

Judge Van Antwerpen’s impressive credentials are reflected in his unanimous American
Bar Association rating of Well Qualified. We are honored to have him before us today, and look
forward to hearing from him.

H##
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OPENING STATEMENT OF SENATOR PATRICK LEAHY
HEARING BEFORE THE SENATE JUDICIARY COMMITTEE
JANUARY 28, 2004

This hearing is another demonstration of how untrue the rhetoric is that is so often
bandied about by Republican partisans that Democrats are obstructing the confirmations
of this President’s judicial nominees. The reality is that we have cooperated to an
extraordinary extent, especially when contrasted with Republican treatment of President
Clinton’s judicial nominees.

Today marks the Judiciary Committee’s second hearing in the last two weeks for circuit
court nominees. Traditionally, the number of nominees who have received hearings and
who are considered in a presidential election year has been lower than in other years. In
1996, only four circuit court nominees by President Clinton received a hearing from the
Republican Senate majority. In 2000, only five circuit court nominees by President
Clinton received a hearing from the Republican Senate majority. Of course, two of those
outstanding and well-qualified nominees in 2000 were never allowed to be considered by
the Committee or the Senate. By contrast, here we are, before the end of the first month
of 2004, and we have already held hearings for two circuit court nominees. By the
standard Republicans set in 1996 and 2000, we would be half done for the entire year.

Second, an area in which Democrats and Republicans have taken very different
approaches is the issue of recess appointments. Despite the Committee’s rejection of the
Pickering nomination in 2002 and the Senate’s unwillingness to give its consent to the
nomination in 2003, President Bush has nonetheless appointed Charles Pickering to the
Fifth Circuit. His renomination of Judge Pickering after rejection of that nomination by
the Judiciary Committee and his recess appointment are both unprecedented. The
President made his appointment on Friday January 16, 2004, during the congressional
recess and the weekend set aside to honor the memory and work of Dr. Martin Luther
King, Jr.

This temporary appointment can be distinguished from President Clinton’s recess
appointment of Judge Roger Gregory to the Fourth Circuit in December 2000 in many
ways: Roger Gregory had been denied a Judiciary Committee hearing even though he
had the bipartisan support of both of his home-state Senators — Democratic Senator
Chuck Robb and Republican Senator John Warner. By contrast, Judge Pickering
participated in hearings and an extensive record was developed on which his nomination
was opposed in the Judiciary Committee and in the Senate on the merits on the basis of
his record as a district court judge. Roger Gregory’s nomination was never allowed to be
considered by the Judiciary Committee. By contrast, Judge Pickering’s nomination was
fully and fairly debated in 2002 and rejected by the Judiciary Committee. Indeed, Judge
Pickering’s renomination was the first time a President had resent a judicial nomination
to the Senate after the Judiciary Committee had voted on and rejected that judicial
nomination. Likewise, Judge Pickering’s temporary appointment is the first after
rejection by the Judiciary Committee and after the Senate has debated a judicial
nomination and withheld its consent.
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Moreover, Roger Gregory’s recess appointment fit squarely in the tradition of

Presidents’ exercising such authority in order to expand civil rights and to bring diversity
to the courts. Four of the five first African American appellate judges were recess-
appointed to their first Article IlI position, including Judge William Hastie in 1949, Judge
Thurgood Marshall in 1961, Judge Spottswood Robinson in 1961, and Judge Leon
Higginbottom in 1964. Unlike these nominees and the public purposes served, Judge
Pickering was opposed by civil rights groups, including all chapters of the Mississippi
NAACP, the Southern Christian Leadership Conference, and by the Magnolia Bar
Association. Rather than bring people together and move the country forward, this
President’s recess appointment is another source of division.

In addition to the differences in how the power of recess appointments has been
exercised, the Senate reaction to such appointments has also differed dramatically. When
President Clinton used his recess appointment power to appoint James Hormel
ambassador to Luxembourg, Senator Inhofe responded by saying that President Clinton
had “shown contempt for Congress and the Constitution” and declared that he would
place “holds on every single Presidential nomination.” Republicans continued to block
nominations until President Clinton agreed to make recess appointments only after
Congress was notified in advance. On November 10, 1999, 17 Republican Senators sent
a letter to President Clinton telling him that if he violated the agreement, they would “put
holds for the remaining of the term of your Presidency on all of the judicial nominees.”

In November 1999, President Clinton sent a list of 13 positions to the Senate that he
planned to fill through recess appointments. In response, Senator Inhofe spoke out on
the Senate floor denouncing five of the 13 civilian nominees with a threat that if they
went forward, he would personally place a hold on every one of President Clinton’s
judicial nominees for the remainder of the administration. That led to more delays and to
the need for a floor vote on a motion to proceed to consider the next judicial nomination,
in order to override the Republican objections.

When President Clinton appointed Judge Gregory, Senator Inhofe called it “outrageously
inappropriate for any president to fill a federal judgeship through a recess appointment in
a deliberate way to bypass the Senate.” Judge Gregory was eventually confirmed after
his renomination in 2001 with near unanimity. There was only one negative vote.
Senator Lott cast that vote and his spokesman said his opposition was done to underscore
his stance that “any appointment of federal judges during a recess should be opposed.”
Ironically, Senator Lott is now one of Judge Pickering’s strongest supporters.

As far as T know, no Senate Democrats were consulted by this President before he made
his divisive appointment of Judge Pickering. It was only after President Bush appointed
Charles Pickering to the bench that I learned about the appointment. Despite that, Senate
Democrats are today participating in making sure the process of judicial appointments
moves forward. Democrats have not obstructed the confirmation process for judicial and
executive branch nominations as Republicans did when President Clinton made recess
appointments. In fact, already this week, less than two weeks after President Bush
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appointed Judge Pickering and a number of other executive branch officials, we have
joined in confirming 18 presidential nominees by unanimous consent.

This morning we continue our work with the senior Senator from Pennsylvania to fill
judicial vacancies in Pennsylvania. Ilook forward to the testimony of Judge Franklin
Van Antwerpen, who has been nominated for the Third Circuit. I know of Senator
Specter’s strong support for this nomination. In contrast to many of President Bush’s
nominees, Judge Van Antwerpen comes to us with a distinguished career on the bench —
both on the State and federal levels. T welcome him to the Committee.



NOMINATIONS OF WILLIAM GERRY MYERS III,
OF VIRGINIA, NOMINEE TO BE CIRCUIT
JUDGE FOR THE NINTH CIRCUIT; WILLIAM
S. DUFFEY, JR., OF GEORGIA, NOMINEE TO
BE DISTRICT JUDGE FOR THE NORTHERN
DISTRICT OF GEORGIA; AND LAWRENCE F.
STENGEL, OF PENNSYLVANIA, NOMINEE TO
BE DISTRICT JUDGE FOR THE EASTERN
DISTRICT OF PENNSYLVANIA

THURSDAY, FEBRUARY 5, 2004

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:05 a.m., in Room
2141, Rayburn House Office Building, Hon. Larry E. Craig pre-
siding.

Present: Senators Craig, Hatch, Chambliss, Specter, Leahy, Ken-
nedy, Durbin, Feingold, Schumer, and Feinstein.

OPENING STATEMENT OF HON. LARRY CRAIG, A U.S. SENATOR
FROM THE STATE OF IDAHO

Senator CRAIG. We would ask everyone to please take their seats.

Well, let me thank you all for finding your way to the House Ju-
diciary Committee room this morning and a very special thanks to
the House Judiciary staff and Chairman Sensenbrenner for allow-
ing us to hold these judicial nomination hearings here in the House
chamber. I understand we are making a bit of history this morning.
To the staff's knowledge, this is the first time that judicial nomi-
nees that are the responsibility of the United States Senate have
been heard in the House chambers. So we are always pleased to
make a little history, and we might be doing that this morning.

This morning, we will hear testimony from three nominees; one
for the Ninth Circuit Court, William Myers III. He will be the first
panel.

The second panel will be made up of two District judges: William
Duffey for the Northern District of Georgia and William Stengel for
the Eastern District of Pennsylvania.

Because so many of our colleagues have joined us this morning,
let us get opening statements on behalf of these nominees from all
of our colleagues, and then we will ask the nominees to come for-
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ward, I will administer to them their oath, and we will proceed in
that manner.

With that, let me turn, first, to the Ranking Member of the Com-
mittee, Senator Pat Leahy of Vermont.

Senator.

Senator LEAHY. Thank you, Mr. Chairman. Thank you for your
usual courtesy of holding up while I tried to find my way around
here. Those of our colleagues who have served in the other body
know their way around here better. I did not have that privilege
of serving in the House, and I still get lost.

But I noticed we have several members here who have an inter-
est, of course, the two Senators from Pennsylvania, the two Sen-
ators from Georgia, and I understand we are going to be joined by
the other Senator from Idaho. I will withhold my opening state-
ment, Mr. Chairman, so as not to hold them up.

Senator CRAIG. Well, then, with that, let me turn to certainly a
distinguished member of this Committee, the senior Senator from
the State of Pennsylvania, Arlen Specter.

Senator.

PRESENTATION OF LAWRENCE F. STENGEL, NOMINEE TO BE
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA, BY HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chair, and good
morning, ladies and gentlemen.

It is unique to have the Judiciary Committee of the Senate on
the House side, and I, for one, feel honored to be able to sit on this
dais. I have been in this room on a number of occasions, but always
asda witness. So it is nice to be a member over here on the House
side.

I have the honor and pleasure of presenting to this Committee
Hon. Lawrence F. Stengel, of Lancaster, for confirmation for the
United States District Court for the Eastern District of Pennsyl-
vania. Judge Stengel now serves as a Common Pleas judge in Lan-
caster and has served with great distinction for more than 13
years. He is a graduate of St. Joseph’s University, Philadelphia, the
University of Pittsburgh Law School. So he represents all factions,
all geographical areas of Pennsylvania.

Those were not the qualities which Senator Santorum and I
looked for when we made our recommendation to the President
that he be appointed to the bench. What we were looking for was
an outstanding academic record and professional record. He prac-
ticed law in Pittsburgh for 5 years and came back to his native
{;anc}?ster for 5 years until he was appointed to the Common Pleas

ench.

Senator Santorum and I have established a bipartisan—really, a
nonpartisan—dJudicial Selection Panel to screen candidates, and we
rotate among the counties to give representation, and once quali-
fications are established, and they are outstanding with Judge
Stengel, it is up to the county to make the selection. We look to
the county to tell us whom they want for judge, and no litmus test,
no ideology, just the outstanding candidate and then a local selec-
tion.
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We have established a station in Lancaster, which is not had a
judge recently, but I am pleased to confirm that Judge Stengel has
committed to sit in Lancaster. Senator Santorum and I are inter-
ested in giving the litigants and the lawyers the opportunity not
to have to travel long distances to Philadelphia or Pittsburgh or
Wilkes-Barre or Scranton, so that it is an added plus that Judge
Stengel will be there to facilitate the business of the court.

So I am delighted to be here this morning, Mr. Chairman, and
might I yield, at this point, to my distinguished colleague, Senator
Santorum?

Senator CRAIG. Thank you very much.

Let me turn to Senator Rick Santorum of the State of Pennsyl-
vania, please.

PRESENTATION OF LAWRENCE F. STENGEL, NOMINEE TO BE
DISTRICT JUDGE FOR THE EASTERN DISTRICT OF PENNSYL-
VANIA, BY HON. RICK SANTORUM, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SANTORUM. Thank you, Mr. Chairman.

I was just whispering to Senator Crapo that one of the great ad-
vantages of coming from Pennsylvania is having the senior member
of the Judiciary, which means you always go first, and so I appre-
ciate Senator Specter for many things, but one is the ability to go
first at these panels, where you usually have very long lines here.
I appreciate your seniority.

Let me also say I appreciate the fact that Senator Specter has
carried on now, for the many years he has been in the United
States Senate this concept of a nonpartisan Judicial Selection Com-
mittee. And when we went through this process for openings in the
Eastern District, Senator Specter and I made it known that one of
the areas that we wanted to get nominees from was from Lancaster
County because Lancaster County, which is a large county in the
Eastern District, has a place for a Federal judge to sit, but has not
had a Federal judge recently. And several names came forward
from the panel but, without question, the legal community in Lan-
caster came forward to us and clearly stated their preference, on
a bipartisan basis, for a sitting Common Pleas judge in Lancaster,
and that was Judge Stengel.

We have rarely seen situations where the community has come
forward in such strong terms to recommend someone among their
ranks, and I think that just goes to show that the quality of this
man not just on the bench, but his community service, his out-
standing work as a husband and father, and this is someone who
I am very pleased to be here to introduce to this body.

Senator Specter has reviewed his record. I will not repeat it, but
it is the qualities that have made this man a good to date that I
assure the members of the Judiciary he will be an excellent judge
on the Eastern District.

Senator CRAIG. Thank you both very much.

I see we have been joined by Senator Kennedy and Senator Dur-
bin.

Senator Durbin, we are proceeding with open statements by the
Senators who are here to endorse their candidates. Do you wish to
make any statement prior?
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Senator DURBIN. I will waive an opening statement.

Thank you very much.

Senator CRAIG. Now, let me turn to those who are here to speak
on behalf of William Duffey for the Northern District of Georgia,
Saxby Chambliss, a member of this Committee.

Saxby? Senator Chambliss?

PRESENTATION OF WILLIAM S. DUFFEY, JR., NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF GEOR-
GIA, BY HON. SAXBY CHAMBLISS, A U.S. SENATOR FROM THE
STATE OF GEORGIA

Senator CHAMBLISS. Thank you very much, Mr. Chairman.

Senator Leahy, you mentioned those of us who served in the
House have an easier way maybe of finding our way over here. I
am reminded again this morning by some of my House colleagues
or former House colleagues that I have to come over here to get a
dose of reality every now and then. So they never forget to remind
me of that.

I am very pleased to be with my colleague, Senator Zell Miller,
here this morning to recommend to this panel the confirmation of
Bill Duffey, who is currently the U.S. attorney for the Northern
District of Georgia, for a judgeship position on the bench of the
Northern District of Georgia.

Bill Duffey has been a long-time good friend of mine but, more
importantly, I have known Bill Duffey as just one of the more out-
standing lawyers in our great State, and I am very pleased to say
that we are blessed with a number of great lawyers, and Bill ranks
up at the top. That is why he is in the position that he is in today
as U.S. attorney for the Northern District.

Bill has long and distinguished legal career, beginning when he
joined the Air Force back in 1978. He was a member of the JAG
corps then and served his country in a very valiant way. Bill con-
tinued in private practice for many years in South Carolina and
then moved to Atlanta, practiced with the very prestigious law firm
of King & Spalding in Atlanta, which is now one of his partners,
former U.S. Attorney General Griffin Bell, among many other dis-
tinguished individuals.

Bill is certainly recognized by his peers as being an outstanding
lawyer. He was given the ABA rating, unanimous rating, of well-
qualified. So the gold standard certainly has been met in Bill’s
case.

Bill has the support of his family who I would like to take just
a minute to introduce—his wife Betsy, his sons Charles and Scott,
who are with him today. And Bill will be quick to tell you that his
success is due, in large part, to the great support that he has had
from his family.

I could not be more proud of an individual being nominated by
my nonpartisan Committee that selects nominees. Senator Miller
has a representative on that committee, and it was the unanimous
recommendation of that Committee that Bill Duffey be rec-
ommended for this position.

So I am very pleased to be here this morning to support my good
friend, an outstanding lawyer and an outstanding American, Bill
Duffey, for this confirmation.
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Thank you.
Senator CRAIG. Senator, thank you very much. Now, let me turn
to Senator Zell Miller of the State of Georgia.

PRESENTATION OF WILLIAM S. DUFFEY, JR., NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF GEOR-
GIA, BY HON. ZELL MILLER, A U.S. SENATOR FROM THE
STATE OF GEORGIA

Senator MILLER. Thank you, Mr. Chairman. I too am honored to
be here with my good friend and colleague, Senator Chambliss, to
present to you William S. Duffey, who has been nominated by
President Bush to be the United States District Judge for Georgia’s
Northern District, where I live. And we present him today as a fel-
low Georgian who has impeccable credentials and who has strong
support from all corners of the State of Georgia.

Mr. Duffey is no stranger to this esteemed Committee. On Sep-
tember the 4th, 2001, President Bush made an outstanding choice
by nominating Mr. Duffey to serve as United States attorney for
the Northern District of Georgia, and the Senate confirmed his
nomination unanimously. President Bush has done well again by
now nominating Mr Duffey to serve as United States District Judge
for Georgia’s Northern District.

When I look at William Duffey and look at his career, I am re-
minded of what Booker T. Washington once said, that “nothing
ever comes to one that is worth having, except as a result of hard
work.” William Duffey is a man who has worked very, very hard
indeed and who has served our State and our Nation well. I know
that he will do the same outstanding job for our country as District
Judge.

Senator Chambliss has already mentioned to you some of his
background, a member of the very prestigious King & Spalding law
firm in Atlanta, and he also talked about his experience before
that. But while at King & Spalding, Mr. Duffey was involved in
two very high-profile internal investigations, one for EF Hutton,
after the investment firm pleaded guilty to fraud charges, and the
other for Exxon, after the Valdez disaster.

And then from 1994 to 1995, he served as deputy independent
counsel in charge of the Arkansas fees of the Whitewater investiga-
tion. I mention this because you can see Mr. Duffey is no stranger
when it comes to handling and being involved in tough issues and
tough cases.

I would also like to note that Mr. Duffey has served as chair of
the Paul Coverdell Leadership Institute. The institute was started
by predecessor, the great Senator Paul Coverdell, in 1996, as a way
to find good leaders for elective office.

Mr. Duffey comes before you today not only highly recommended
by me and by Senator Chambliss, but also by many, many others.
I have heard some of his peers describe him as very fair. I have
heard him described as a straight shooter. I have heard him de-
scribed as a man of extraordinary ethics.

I know Mr. Duffey well, and I know that he has the skill and
the ability to serve ably in this judicial position. I hope that this
Committee and the full United States Senate will give their vote
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of approval to William Duffey today, just as they did, so wisely,
back in 2001.

Thank you, Mr. Chairman.

Senator CRAIG. Zell, thank you very much for that opening state-
ment.

Now, let me turn to my colleague and partner from Idaho, Sen-
%tor Mike Crapo, to speak on behalf of William Myers for the Ninth

ircuit.

PRESENTATION OF WILLIAM GERRY MYERS III, NOMINEE TO
BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT, BY HON. MI-
CHAEL CRAPO, A U.S. SENATOR FROM THE STATE OF IDAHO

o Senator CRAPO. Thank you very much, Mr. Chairman, Senator
raig.

I appreciate the opportunity to be with you here today to rec-
ommend the confirmation of William G. Myers, III, to the Ninth
Circuit Court of Appeals. I have visited with many of the members
of the Committee personally and appreciate this opportunity to
meet with the Committee in its open session.

On May 15th, President Bush nominated Bill Myers to serve as
a judge on the Ninth Circuit Court of Appeals, the same court
where I clerked following my law school experience. Bill would
serve the vacancy created on the Circuit Court last year when
Judge Thomas Nelson, one of the two Idaho-based judges on the
Ninth Circuit, became a senior judge on the court.

The entire Idaho delegation supports this nomination, and we ap-
preciate your leadership, Senator Craig, in moving this nomination
through the Judiciary Committee.

Bill has the experience and the temperament which will allow
him to serve with distinction on the Ninth Circuit. As legislative
counsel to our former colleague, Senator Alan Simpson, of Wyo-
ming, Bill gained firsthand experience with the very nominations
process he is now going through.

Bill’s experience as assistant to the Attorney General during the
first Bush administration will serve him well also. I understand
that his boss at that time, former Attorney General Dick
Thornberg, has endorsed Bill’s nomination.

From there, Bill continued in the Executive Branch, serving as
deputy general counsel for programs at the Department of Energy.
Bill returned to the private sector in 1993, serving as an advocate
for Federal lands issues and also as a member of a Boise law firm,
Wheﬁe he handled litigation, legislative advocacy and transactional
work.

As an attorney, he has handled cases from the State Court level
to the U.S. District Court level, as well as at the United States Su-
preme Court. Most recently, Bill served as solicitor for the U.S. De-
partment of Interior, a position for which Senate confirmation was
required and achieved.

Bill is also a past vice Chairman of the Public Lands and Land
Use Committee of the American Bar Association Section on Envi-
ronment, Energy and Resources. As those of us from the Western
States that make up the Ninth Circuit know, this knowledge and
firsthand experience with energy, agriculture and public lands
issues is certainly an asset, if not a requirement, for a judge sitting
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on the Ninth Circuit Court of Appeals. The public lands expertise
is particularly key for a State like Idaho, where 64 percent of the
almost 34 million acres is now owned by the Federal Government.

I am pleased to recognize the broad bipartisan support we are
seeing for this nomination from people who have worked with Bill
and know him well. This includes support from President Bush,
many members of Congress, former Senator Alan Simpson, former
U.S. Attorneys General Thornberg and Barr, President Jimmy
Carter’s Interior Secretary and four-term Idaho Governor, Demo-
crat Cecil Andrus, and President Clinton’s ambassador to Ireland
and two-term Wyoming Governor, Democrat Mike Sullivan.

I am also aware that there are certain special interest groups
that are expressing some criticism over this nomination. It is im-
portant to note that this criticism is largely over the policies advo-
cated by the administrations or the clients that Bill served as a re-
quirement of his job. Such criticism has no bearing on the experi-
ence, temperament or overall qualification of Bill Myers himself to
capably serve on the Ninth Circuit.

The size and caseload of the Ninth Circuit makes it even more
critical that vacancies are filled immediately. The Ninth Circuit
serves a population well over a third larger than the next-largest
circuit. The Ninth Circuit has the largest caseload of any circuit.
The median time for completing a case decision in the Ninth Cir-
cuit is 14.4 months. The same appeal would take 9.9 months in the
Fifth Circuit or 8.5 months in the Second Circuit. I have the fullest
confidence that Bill Myers possesses the qualities necessary to ca-
pably serve the citizens of the Ninth Circuit, and I join my col-
league, Senator Craig, in urging this Committee to vote favorably
on this nomination.

Thank you very much, Mr. Chairman.

Senator CRAIG. Mike, thank you very much for that testimony.

We have been joined by our colleague, Senator Feingold. Do you
wish to make any opening comment prior?

Senator FEINGOLD. Mr. Chairman, I will defer and ask questions.

Senator CRAIG. Thank you, Mike.

We will proceed then with our first panel. Let me then, prior to
calling any of our nominees forward, turn to the senior Ranking
Member on this Committee, Senator Pat Leahy.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman. As I said, I know the
other Senators have to come and go. You and I have to stay, so I
waived my opening statement earlier.

This is interesting what is happening. I recall, after the attacks
of September 11th, and the anthrax letters in October 2001, we
continued to work. I held hearings, even though I had received one
of those letters, we held hearings in the Capitol. One of the nomi-
nees actually had to drive here because the flights were cancelled,
and we are now under major inconvenience in the Senate with of-
fice buildings closed. One will open in a few hours, the others not
until later this week or next week.
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So I commend all of the Senators on both sides of the aisle who
have worked hard to make sure we can go forward with this, and
I commend you, Mr. Chairman, for doing it.

I look forward to the testimony of William Myers to the Ninth
Circuit Court of Appeals, and I think that it is extremely important
that this Committee in the Senate realize what is involved with
our advise and consent. It is important to recognize the Senate has
already confirmed 171 of President Bush’s judicial nominees. In the
17 months, when the Democrats were in the majority, I was Chair-
man, we confirmed 100 of President Bush’s nominees. In the other
20 months that the Republicans have been in charge, another 71
were confirmed. So we have confirmed them in record number.
That is in sharp contrast to the way President Clinton’s nominees
were held up, usually, if one or two people objected.

Every one of the judges, no matter what level they are, they have
lifetime appointments. They are going to have a major impact on
our Nation. William Myers has been nominated to the Circuit
Court with an expansive reach. The Ninth Circuit, as the Chair-
man knows better than anybody else sitting here right now, encom-
passes Arizona, California, Hawaii, Idaho, Montana, Nevada, Or-
egon and Washington.

In addition to the tens of millions of people within those States,
there are hundreds of millions of acres of public land. It plays an
enormous role—the court does—in interpreting and applying a
broad range of environmental rules and protections. Now, those
rules are important not just to us today, but to millions of Ameri-
cans yet to be born and have come under increasing attack, I be-
lieve, during this administration. We want to know if Mr. Myers’
nomination fits into the pattern of actions by the President to roll
back our environmental laws.

What are at stake are environmental protections which can be
struck down. Taxpayers do not pay polluters, according to the ex-
treme expanse of the Takings Clause that some judges have begun
to adopt. we would want to know what Mr. Myers’ understanding
of the Takings Clause is and whether he intends to force taxpayers
to pay whenever a regulation affects land use in some ways and
what standards will he use in deciding these matters.

We want to know whether he endorses an interpretation of the
Constitution that prevents citizens from suing their States if there
are environmental violations. What is at stake, of course, is wheth-
er citizens can sue for environmental protection.

In the era of ballooning Government deficits and cuts in environ-
mental enforcement budgets, there is much at stake if courts elimi-
nate or minimize the critical role of private attorneys general, who
are needed to ensure that polluters are complying with Federal
mandates.

A judge has a duty to enforce protections imposed by environ-
mental laws. The Senate has a duty to make sure that we do not
put judges on the bench whose activism and personal ideology will
prevent fair and impartial adjudication.

The President has sent the Senate an unusually large number,
and I have been here for 30 years, both Republican and Democratic
Presidents, and I have never seen such a large number of judicial
nominees who seem to be ends oriented in their approach to the
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law. Some appear to be too extreme, and they have not gone
through.

Now, we are seeing nominees who many feel are being awarded
lifetime appointments to the Federal Courts as part of a spoil sys-
tem for those who are well-connected, and I am sad to report that
many of my concerns about the President’s nominees have already
been borne out in the short time they have been on the bench.
They have shown them selves to be judicial activists and ends ori-
ented, issuing troubling opinions on civil rights, constitutional lib-
erties and environmental protections. It was a Bush-appointed
judge who dissented from the Circuit Court’s decision to enjoin log-
ging while a lawsuit by environmental groups challenged the im-
plementation of a U.S. Forest Service restoration project involving
timber sales in the Sierra Nevada Mountains.

So I look at his record. I want to explore his time at the Depart-
ment of Interior. I notice that his hometown newspaper, his home-
town newspaper, where they know him best, opined that the solic-
itor at the Department of Interior, “Myers sounds less like an at-
torney and more like an apologist for his old friends in the cattle
industry.” These are matters that we have to explore.

Now, there are those who have supported him. There are also
letters of opposition from more than 90 groups or advocates for civil
rights, disability rights, senior citizens, women’s rights, human
rights, Native Americans and the environment, actually, the un-
precedented step of the National Congress of American Indians,
representing more than 250 Tribal Governments has come out in
opposition to the nominee.

I know that Mr. Myers has never tried a jury case, never served
as counsel in any criminal litigation, as far as I know, and that is
probably why the American Bar Association gave him its lowest
passing grade. We have to think about that.

So, to go back to something that the Chairman said, we are oper-
ating under unusual circumstances, and I do not think we have
held a hearing in this hearing room before. The Senate has. I think
Chairman Sensenbrenner, and Mr. Conyers, and the members of
the House Judiciary deserve a lot of thanks for their hospitality
and also the staff, both the Republican and Democratic staff, of the
House who suddenly have these interlopers, I appreciate what they
have done.

So thank you, Mr. Chairman.

Senator CRAIG. Thank you, Senator, for that opening statement.

Senator Kennedy has now joined us. Do you wish to make an
opening statement?

Senator KENNEDY. No. Thank you very much.

Senator CRAIG. Well, then let me ask our nominee for the Ninth
Circuit, William Myers, to please come forward.

Mr. Myers, while you are standing, let me administer the oath.
Would you please raise your right hand.

Do you swear that the testimony you are about to give before the
Committee will be the truth, the whole truth and nothing but the
truth, so help you God?

Mr. MYERS. I do.
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PRESENTATION OF WILLIAM GERRY MYERS III, NOMINEE TO
BE CIRCUIT JUDGE FOR THE NINTH CIRCUIT, BY HON.
LARRY CRAIG, A U.S. SENATOR FROM THE STATE OF IDAHO

Senator CRAIG. Please be seated.

Before I ask you to make any opening comments you would wish
to make and to introduce your family, I will make my opening com-
ment in your behalf.

To my colleagues, and to those of you assembled, I have the
honor and the pleasure this morning of chairing a Committee while
it considers the nomination of my good friend, William G. Myers,
III, to be a Circuit Judge on the Ninth Circuit.

Bill, welcome to the Committee. I trust you will find it friendly,
but probably very probative. I look forward to hearing your testi-
mony. I would also like to welcome another good friend who has
already given his testimony, Mike Crapo, who has joined us this
morning, and he expressed on behalf of all of the Idaho Congres-
sional delegation its unanimity of support on behalf of Bill Myers.

Bill Myers was nominated by the President on May 15th, 2003,
for this extraordinary opportunity to serve the United States as a
Circuit Judge. As you know, our State of Idaho, as Senator Leahy
mentioned, resides within the Ninth Circuit. Bill’s chambers will be
in Boise, Idaho. Once confirmed, Bill will fill the vacancy created
by Judge Thomas Nelson. Senator Crapo has already spoken to the
senior judge and his taking senior status. Judge Nelson has served
our country and the Ninth Circuit very honorably.

I feel Bill’s experience in the three branches of Government will
serve him well as a judge.

First, he served this body—by that I mean the Senate—when he
was lured to Washington, D.C., by Senator Alan Simpson. One of
Bill’s key responsibilities was to staff Senator Simpson as a mem-
ber of this Committee, including nominations to the very court to
which Bill now aspires. Bill staffed the nomination of Judge Ste-
phen Trott of the Ninth Circuit, whose chambers are also in Idaho.
And Al Simpson endorses the nomination of Bill, and I ask that his
letter become a part of the record.

Second, after working in the Senate, Bill began his first tour of
duty in the Executive Branch, first, as an assistant to Attorney
General of the United States Dick Thornberg. Senator Crapo has
already mentioned that, and later, as deputy general counsel for
Programs at the Department of Energy. Former Attorneys General
Dick Thornberg and William Barr endorse Bill’s nomination, and I
will make their letters a part of the record.

Recently, Bill completed another appointment to the Executive
Branch as solicitor at the Department of Interior, where he was the
third-ranking official in the Department and in charge of over 300
attorneys. President Carter’s Secretary of Interior and of course
Governor of Idaho, Cecil Andrus, endorses Bill’s nomination, and
his letter will become a part of the record.

Let me also add to that record letters from Quapaw Tribe of
Oklahoma, the Chickasaw Nation, bipartisan letters from 15 attor-
neys general, the Governor of our State, Governor Dirk Kemp-
thorne, and Michael Dennis, director of Conservation, Real Estate
and Private Lands for the Nature Conservancy. I believe those let-
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ters demonstrate a phenomenally broad base of support that Wil-
liam Myers received.

Third, as a private practitioner, Bill has represented clients be-
fore the justice of the peace and the Justices of the Supreme Court
in a wide variety of litigation and transactional matters. This di-
versity of practice is important. It has imbued Bill with one of the
fundamental precepts of our constitutional system of Government,
separation of powers. Perhaps nowhere is the importance of this
bedrock principle more important than in the judiciary. Because
judges are not elected and serve for life, they have the greatest op-
portunity to usurp the authority of the other branches. I am con-
vinced that Bill understands and respects, from years of firsthand
experience, the constitutional role given to each branch.

As Thomas Jefferson said, I had rather ask an enlargement of
power from the Nation, where it is found necessary, than to as-
sume it by judicial construction which would make our powers
boundless.

Now, let me tell you a little bit about Bill Myers, as I know him
personally. I came to know Bill well when he represented the
cattlemen and women in the early 1990’s. He was a reasonable and
effective voice for his clients who comprise the single-largest sector
of America’s agricultural economy, but the call of the West became
too strong to ignore, and Bill and his family moved to Idaho.

Returning to private practice in one of the country’s preeminent
law firms, Bill continued to dutifully represent his clients, as all
lawyers must. When the Bush-Cheney administration took office,
Bill told me he was willing to again serve the public, and I pre-
vailed upon him to seek and become the solicitor at the Depart-
ment of Interior. The President nominated Bill for that post, with
the advice and the consent of the Senate. He took office on July of
2001.

A few critics of this administration’s natural resource policies
would have you believe that Bill should not be confirmed. They
bandy about perceived wrongs, in my opinion, but all they have
demonstrated, with certainty, is two truths; that, first, the solicitor
is the chief legal officer in a department that is controversial in
every administration by the very nature of its mission and, second,
these critics desire to capture the judiciary by opposing nominees
who do not display activist tendencies that might work to their ad-
vantage.

The second point I wish to remind these critics of the sage advice
of a Founding Father by the name of Alexander Hamilton, when
he wrote that “Considered men of every description ought to prize
whatever will tend to beget or fortify integrity and moderation in
the courts, as no man can be sure that he may not be tomorrow
the victim of a spirit of justice by which he may be a gainer today.”

Critics of the nomination purposely confuse the appropriate role
of the lawyer and the judge by suggesting that Bill Myers has been
a strong advocate of his clients. He will continue to advocate from
the bench, they would suggest. Of course, they offer nothing but
supposition in support of this logic.

If their theory were correct, no practitioner would be qualified to
serve the judiciary, and their fears are allayed by a fair review of
Bill’s public service. His record as solicitor shows balance and
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mainstream decisionmaking; for example, opposition to trespass to
innholders in the National Parks of Alaska, empowerment of tres-
pass livestock on the Federal lands of Nevada, expansion of a na-
tional monument in New York, support for reinternment of Native
American remains, recognition of tribal boundary rights in New
Mexico, record penalties for failure of companies to pay gas royal-
ties, support of settlements of trial water rights claims, enhanced
payments of royalties on the outer continental shelf.

Bill brought to the Office of the Solicitor the skills he honed in
the private practice and in public service. He displayed the integ-
rity, intelligence and temperament essential in good governing and
absolutely critical in good judging.

The President recognized these qualities again by nominating
Bill Myers to this judgeship. Leaders in the field of law have writ-
ten to the Committee supporting Bill’s qualifications to be a circuit
judge. I ask that their letters become a part of the record. They in-
clude Congressman Henry Hyde, Wyoming Supreme Justice
Marilyn Kite, attorney general of the State of Idaho, Lawrence
Wasden, Chairman Carol Dinkins, for the ABA Committee of the
Federal Judiciary.

I thank you. I am proud to bear witness on behalf of Bill Myers
to be the next Ninth Circuit judge in Idaho. Presidents, Attorneys
General, Cabinet Secretaries, Senators and enumerable clients
have all reposed special trust and confidence in Bill’s integrity, his
intelligence and his temperament. These qualities are the stand-
ards the Senate has used to measure the worth of judicial nomi-
nees since the founding of this great Republic. I wholeheartedly
recommend that we consent to this nomination, and I offer this tes-
timony to all of my colleagues and to the entire Senate.

With that, Mr. Myers, let us turn to you for any opening com-
ments you would like to make, and I would trust that you might
want to introduce that marvelous family of yours.

STATEMENT OF WILLIAM GERRY MYERS III, NOMINEE TO BE
CIRCUIT JUDGE FOR THE NINTH CIRCUIT

Mr. MYERS. Thank you, Senator. I appreciate that opportunity,
and I want to thank the Committee for holding this hearing. It is
an inconvenience for you to come to the House side, given current
events. I know it is extraordinary, and I appreciate that.

I would take advantage of the chance to introduce my family, if
I might. Behind me, I have my mother and father, Ruby and Gerry
Myers, and seated next them are my wife, Sue Myers, my daugh-
ters Kate and Molly, and then next to Kate is my mother-in-law
Pat Benzer, and behind her, my sister-in-law, Linda Benzer.

Senator CRAIG. Thank you. We welcome you to the Committee.
Please proceed.

Mr. MYERS. I have no opening statement, Senator. I stand for
questions.

[The biographical information of Mr. Myers follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)

William Gerry Myers I (a/k/a Bill Myers)

Address: List current place of residence and office address{es).

Residence:  Arlington, VA

Office: U.S. Department of the Interior
Office of the Solicitor
1849 C Street, NW, Room 6352
Washington, DC 20240

Date and place of birth.

July 13, 1955, Roanoke, VA

Marital Status (include maiden name of wife, or husband's name). List spouse's
occupation, employer’s name and business address(es).

Married to Susan Benzer Myers (nee Susan Louise Benzer)

Spouse is unemployed.

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

College of William and Mary, September 1973 - May 1977; B.A. May 1977
University of Denver College of Law, September 1978 - May 1981; I.D. June 1981
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Employment Record: List (by year) all business or professional corporations,

companies, firms, or other enterprises, partnerships, institutions and organizations,
nonpreofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

Entity
Ukrop’s Supermarkets, Inc.

f/k/a May Department Stores

University of Denver, College of
Law

f/k/a Mulligan, Reeves, Teasley
& Joyce

f/k/a Hultin & Driver

Isaacson, Rosenbaum, Woods &
Levy

f/k/a Holmes & Starr

Davis & Cannon, f/k/a Burgess
& Davis

U.S. Senator Alan K. Simpson
(Ret.)
U.S. Department of Justice

U.S. Department of Energy

National Cattlemen’s Beef
Association and the Public
Lands Council

Holland & Hart, LLP

U.S. Department of the Interior

Dates

6/77-8/78

12/78-12/78

2/79-5/79

8/79-2/80

2/80-3/80
3/80-5/81

5/81-7/81

8/81-1/84

2/85-6/89

6/89-2/92

2/92-2/93

5/93-7/97

8/97-7/01

7/01-Present

Position

Ass’t Frozen Foods
and Dairy Manager
Santa Claus

Law Library Filing
Clerk

Law Clerk

Law Clerk
Law Clerk

Law Clerk
Associate Attorney
Legislative Counsel
Assistant to the

Attorney General

Deputy General

Counsel for Programs

Director, Federal
Lands and Executive

Director (respectively)

Of Counsel

Solicitor

Location

Richmond, VA

Denver, CO

Denver, CO

Denver, CO

Denver, CO
Denver, CO

Denver, CO

Sheridan, WY

Washington, DC

Washington, DC

‘Washington, DC

Washington, DC

Boise, ID

Washington, DC
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Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

None.

Honors and Awards: List any scholarships, felowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

Former member of two collegiate scholastic fraternities: Omicron Delta Epsilon
(Economics), Alpha Kappa Delta (Sociology)

Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of
any offices which you have held in such groups.

« Sheridan County Bar

» Wyoming State Bar

» Denver Bar Association

* Colorado State Bar

« Idaho State Bar

« District of Columbia Bar

« American Bar Association: Vice-Chairman, Public Lands Committee, Section of
Environment, Energy, and Resources. Approx. 1998 - 10/25/00

Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.

1 do not belong to organizations active in lobbying before public bodies. Ibelong to First
United Methodist Church, Boise, Idaho and Lewinsville Presbyterian Church, McLean,
Virginia; the Chesterbrook Swim & Tennis Club, McLean, Virginia; and the Hulls Grove
Homeowners Association, Boise, Idaho.

Court Admission: List all courts in which you bave been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
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reason for any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

* Colorado Supreme Court, October 26, 1981

* United States District Court for the District of Colorado, October 26, 1981
* Wyoming Supreme Court, May 3, 1982

* United States District Court for the District of Wyoming, Dec. 15, 1983

* United States Court of Appeals for the Tenth Circuit, January 25, 1984

* District of Columbia Court of Appeals, March 9, 1987

* Supreme Court of the United States, January 8, 1990

* United States Court of International Trade, March 26, 1993

+ Idaho Supreme Court, September 25, 1997

* United States District Court for the District of Idaho, September 25, 1997
« United States Court of Appeals for the Ninth Circuit, December 7, 1999
* United States District Court for the District of Columbia, March 5, 2001

Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a
copy of all speeches by you on issues involving constitutional law or legal pelicy. If
there were press reports about the speech, and they are readily available to you,
please supply them.

Books, Articles, Columns or Publications

Title/Subject Publication Date
Andrus v. Shell Oil Co.: The 58 Den. L.J. 453 1981
Marketability Standard and the Oil Shale
Exception
Advice and Consent on Trial: The Case 66 Den. U.L. Rev. 1 1989

of Robert H. Bork

The Role of Special Interest Groups in the 17 Hastings Const. L.Q. 1990

Supreme Court Nomination of Robert 399

Bork

Reforming the American Civil Justice 5 Geo. J. Legal Ethics 1992
System 879
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Title/Sabject

Environmental Command and Control:
The Snake in the Public Lands Grass

Western Ranchers Fed Up with Feds
Water Allocation
Environmentalists More Concerned with

Membership than Environment

Environmentalists More Concerned with
Membership than Environment

Grazing Legislation Roundup

Kids, Cars and Commodities

Kids, Cars and Commodities

Public Service in the New Year

New Forest Service Policy Restricts
Access to Roadless Areas

How to Turn a Big Buck into a Little
Dough

Forest Road Closure Loses Path in Woods

Forest Road Policy is Lost in the Woods

Publication

Farmers, Ranchers and
Environmental Law 191

Forum for Applied Res.
& Pub. Pol.

Idaho Cattle Association
“Line Rider”

Idaho Wool Grower
Bulletin

Idaho Cattle Association
“Line Rider”

Holland & Hart
Environment and
Resources Update

Idaho Cattle Association
“Line Rider” .

Idaho Wool Grower
Bulletin

ABA Public Lands and

Land Use Committee
Newsletter

Holland & Hart

Environment and
Resources Update

Idaho Wool Grower
Bulletin

Jackson Hole Guide

High Country News

Date

Roger Clegg ed.
1995

Winter *96 at 22
October 1997
November/
December 1997

December 1997

January 1998

February 1998

February 1998

February 1998

February 1998

March 1998

March 11, 1998

March 19, 1998
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Title/Subject
How to Turn a Big Buck into a Little
Dough
Property Rights in the Legislature
Property Rights in the Legislature
Litigation - Happy Environmentalist Need
Reform

Ranchers and Other Endangered Species

Clean Water Act Section 401

Ranchers and Other Endangered Species

Supreme Court Rejects Challenges to
Forest Plan

Clean Water Act § 401

Clean Water Act § 401

Clean Water Act § 401

Feedlots in the Spotlight

Ninth Circuit Calms Troubled Waters for
Federal Land Permittees

To Tell the Truth

Publication

Idaho Cattle Association
“Line Rider”

Idaho Wool Grower
Bulletin

Tellsride Daily Planet

Moab Time-Independent

Idaho Wool Grower
Bulletin

The Advocate

Idaho Cattle Association
“Line Rider”

Holland & Hart
Environment and
Resources Update

Western Livestock
Reporter

Western Livestock
Reporter

Western Livestock
Reporter

Idaho Wool Grower
Bulletin

Holland & Hart
Environment and
Resources Update

Idaho Wool Grower
Bulletin

Date

April 1998

April 1998

April 22, 1998

April 30, 1998

May 1998

May 1998

June 1998

July 1998

July 8, 1998

July 15, 1998

July 22, 1998

August 1998

August 1998

September 1998
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Title/Subject

To Tell the Truth

Laws About Truth do Maitter

To Tell the Truth

Administration Rolls out Feedlot Strategy

Supreme Court Rejects Challenges to

Forest Plan

Uncommon Sense

Uncommon Sense

Protecting Your Water Rights

Clash of the Titans

Protecting Your Water Rights

BLM Charges Ahead on Mining
Regulations

Road Warriors

Publication

Western Livestock
Journal

Recorder Herald

Idaho Cattle Association
“Line Rider”

Holland & Hart
Environment and
Resources Update

Idaho Wool Grower
Bulletin

Idaho Cattle Association
“Line Rider”

Idaho Wool Grower
Bulletin

Idaho Wool Grower
Bulletin

Idaho Wool Grower
Bulletin

Idaho Cattle Association
“Line Rider”

Holland & Hart
Environment and
Resources Update

Holland & Hart
Environment and
Resources Update

Date
September 7,
1998

September 17,
1998
October 1998

October 1998

November 1998

December 1998

December 1998

January 1999

February 1999

February 1999

February 1999

February 1999
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Title/Subject
TMDLs and the Big Picture: Federal
Authority over Nonpoint Source Pollution
State Grazing Lands Decision Requires a

Close Read

State Grazing Lands Decision Requires a
Close Read

Road Construction is up in the Air

Forest Service Proposes Overhaul of
Planning Process

Idaho Court Grants Federal
Government’s Claim to Wilderness Water

Supreme Court to Hear Federal Land
Ranching Case

Supreme Court to Hear Federal Land
Ranching Case

Protecting Your Property Without a
Fence

Whoa, NOAA

Supreme Court Hears Arguments in
Federal Lands Ranching Case

Raining on EPA’s Parade

Publication

Course Materials, ABA
17* Annual Water Law
Conference

Idaho Wool Grower
Bulletin

Idaho Cattle Association
“Line Rider”

Associated General
Contractors of Idaho
Magazine

Holland & Hart
Environment and
Resources Update

Holland & Hart
Environment and
Resources Update

Holland & Hart
Environment and
Resources Update

ABA Public Lands and
Land Use Committee
Newsletter

Idaho Cattle Association
“Line Rider”

Idaho Wool Grower
Bulletin

Idaho Wool Grower
Bulletin

Holland & Hart
Environment and

Date

February 25-26,
1999

April 1999

Summer 1999

August 1999

October 1999

October 1999

October 1999

January 2000

Spring 2000

March 2000

April 2000

May 2000
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Title/Subject

Raining on the Regulators’ Parade

Is a Conservation Easement Right for
You?
Raining on the Regulators’ Parade

Managing Federal Lands Creatively

Study Materials

Why Not Change Rallying Cry to “Condos
Jor Cows?”

Condos for Cows
Condos for Cows

Whoa, NOAA

The Department of the Interior’s Role in
National Emergencies

Letters to Newspaper Editors

Title/Subject

What price grazing on public rangelands?

Raising costs will drive out ranchers

Publication
Resources Update

Idaho Cattle Association
“Line Rider”

Range Magazine

Idaho Wool Grower
Bulletin

Idaho Cattle Association
“Line Rider”

Course Materials, ALI-
ABA Federal Lands in
the West: Embarking
on the New Millennium

Nevada Appeal

Headwaters News
Livingston Enterprise

Idaho Cattle Association
“Line Rider”

Natural Resources and
the Environment (ABA
Section Magazine)

Newspaper

The Washington Times

The Arizona Republic

Date

Summer 2000

Summer 2000

June 2000

Fall 2000

October 5-6,
2000

October 20, 2000

October 24, 2000
October 26, 2000

Winter 2000

Winter 2002

Date

July 4, 1993

July 7, 1993
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Raising grazing fees won't fatten the
treasury

Grazing fee hike will hurt ranchers

Cattlemen have a beef

Grazing fees: Babbitt wrong; plan will
hurt land, treasury

Ranchers crying foul, not wolf, at
proposal to increase grazing fees
Cattle vs. condos

Ranchers can’t afford grazing fee plan

Babbitt’s grazing fees increase will hurt
ranching, public lands

Babbitt’s plan flawed

Babbitt’s proposal hit

Small Ranchers Can’t Pay Move for Arid
Lands

Too late?
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Newspaper

The Denver Post

The Des Moines
Register, The Baltimore
Sun, Newsday,
Greensboro News &
Record

Los Angeles Daily
News

The Phoenix Gazette

Rocky Mountain News
Christian Science
Monitor

The New York Times

The Salt Lake Tribune

The Daily Oklahoman

St. Petersburg Times

The New York Times

The Las Vegas Review-
Journal

10

Date

August 26, 1993

On or about
Aungust 26, 1993

August 26, 1993

August 27, 1993

August 29, 1993
August 31, 1993
September 1,
1993

September 6,
1993

October 8, 1993

October 9, 1993

November 10,
1993

November 10,
1993
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Title/Subject

Grazing issue proves how rigid national
environmental groups are

Wolves on the Range

Wildlife Federation’s Anti-Grazing Report
Not Good Science

Grazing Land

Grazing pays its own way

GOP West test

Violence Grows Against Ranchers

Let ranchers keep working

Don’t Fence Us Out

Ranchers will still share

Ranchers Haven 't Been Linked to
Bombings

Livestock Grazing Act

Realities of Ranching

There is a proper federal role in Western
land management

Newspaper

The Washington Times

The Washington Post

The Arizona Republic

Chicago Tribune

USA Today

Chicago Tribune

The New York Times

USA Today

The Wall Street Journal

Pittsburgh Post-Gazette

National Law Journal

Chicago Tribune

The Omaha World-
Herald

The Washington Times

11

Date

January 9, 1994

May 21, 1994

August 16, 1994

January 1, 1995
February 6, 1995
February 10,
1995

July 15, 1995
July 26, 1995
August 7, 1995

August 7, 1995

August 14, 1995

August 23, 1995

August 23, 1995

August 30, 1995
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Title/Subject
Changes in grazing rule

Conservation mantle rests uneasily on
shoulders of green alarmists

The real story down on the range

Uncle Sam unleashes wolves on livestock,
but he doesn’t pay for damages

Bet Your Boots We 're Environmentalists

Cowboys of the West - - Don’t Blame
Livestock Grazing for Pacific Northwest
Flooding

Readers surely saw column as nonsensical

Environmental lawsuits excessive

Home on the Range: Discouraging Words

Bush/Cheney importance

Agency lawyer has obligation to speak on
behalf of a client

Newspaper

Los Angeles Times

The Washington Times

The Washington Times

The Washington Times

The New York Times

The Seattle Times

Rocky Mountain News
The Idaho Statesman
The Wall Street Journal
Western Livestock

Journal

The Idaho Statesman

Date

September 8,
1995

May 9, 1996

September 8,
1996

September 12,
1996

September 27,
1996

February 8, 1997

April 13,1997

April 27, 1998

QOctober 6, 1999

January 1, 2001

November 26,
2002

Speeches (copies are not available; I speak from talking points and extemporaneously,
not from prepared text. I have not retained copies of the talking points.)

Subject

Current Issues Concerning  International Society for
Ecological Modeling

Public Land Management

12

Event

Location

Providence, RI

Date

8/11-15/96



Subject

Environmental Command
and Control: The Snake in
the Public Land Grass

Policies and Actions
Needed to Sustain Grazing
Land Landscapes and
Lifestyles

Grazing on Federal Lands
Estate Planning for

Ranchers

Update on Grazing Issues

Update on Grazing Issues

Grazing Issues Update

Ranchers’ View of
Rangeland Reform
Regulations

Grazing Issues Update

Interior Columbia Basin
Ecosystem Management
Plan

Public Lands Issues

293

Event

ABA Conference on
Developments and
Trends in Public Land,
Forest Resources and
Mining Law

11® Annual Grazing
Lands Forum

Federal Lands Task
Force Meeting

Estate Planning Seminar

Idaho Cattle Association
Convention

Idaho Wool Growers
Convention

Oregon Cattlemen’s
Association Convention

BLM Standards and
Guidelines Workshop

National Cattlemen’s
Beef Association
Convention

Idaho Council on
Industry and

Environment

Idaho Agricultural
Summit

13

Location

Scottsdale, AZ

Washington, DC

McCall, ID

Ft Collins, CO

Coeur d’Alene,

D

Sun Valley, ID

Bend, OR

Denver, CO

Denver, CO

Boise, ID

Boise, ID

Date

3/8-9/96

12/5/96

10/10/97

11/3/97

11/7/97

11/15/97

11/22/97

12/9/97

2/4/98

2/12/98

2/18/98



Subject
Grazing Reform
Legislation

Feedlot Issues

Concentrated Animal
Feeding Operations

Opportunities in the
Practice of Law

Concentrated Animal
Feeding Operation Issues

TMDLs and the Big
Picture: Federal Authority
over Nonpoint Source
Pollution

Legal Issues and Careers

Endangered Species Act
Issues

Use of Federal Lands

Estate Planning for
Ranchers

Update on Federal Lands
Issues
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Event

Idaho Bankers
Association Agricultural
Forum

Arizona Cattle Feeders
Seminar

Holland & Hart/Idaho
Cattle Association
Seminar

Idaho State Bar, Young
Lawyers Division, CLE

Association of Idaho
Cities Environmental
Forum

ABA 17" Annual Water
Law Conference

Law Day School
Outreach Program

Wyoming Stock
Growers’ Association
Convention

Boise Leadership
Conference

Western Folklife Center
Meeting

AgAmerica/Western

Farm Credit Bank
Meeting

14

Location

Twin Falls, ID

Phoenix, AZ

Twin Falls, ID

Boise, ID

Boise, ID

San Diego, CA

Eagle, ID

Casper, WY

Boise, ID

Elko, NV

Washington, DC

Date

5/7/98

9/3/98

9/30/98

11/16/98

2/3/99

2/25-26/99

4/30/99

6/99

6/12/99

1/29/00

6/7/00



Subject

Public Lands Coungcil v.
Babbitt

Update on Federal Lands
Task Force

Public Lands Grazing

Federal Lands Task Force
Working Group Report

Endangered Fish

Federal Regulation of
Concentrated Animal
Feeding Operations and
the View from the Hill

Federal Lands Task Force
Working Group

Endangered Species
Update

FOIA Litigation Update

Federal Lands Task Force
Working Group Report

Federal Lands Task Force
Working Group Report
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Event

ALI-ABA Conference:
Federal Lands in the
West: Embarking on
the New Millennium

Idaho Cattle Association
Convention

University of Idaho
Wildlife/Range 493
Class

Idaho State Land Board
Meeting

Idaho Cattle Association
Meeting

Idaho State Bar
Continuing Legal
Education Program

Idaho Environmental
Forum

National Cattlemen’s
Beef Association
Annual Meeting

National Cattlemen’s
Beef Association
Annual Meeting

Idaho State Land Board
Meeting

Location

Jackson, WY

Boise, ID

Moscow, ID (via
audio/visual link)

Boise, ID

Salmon, ID

Boise, ID

Pocatello, ID

Boise, ID

San Antonio, TX

San Antonio, TX

Boise, ID

Priest Lake Management Priest Lake, ID

Committee

15

Date

10/5-6/00

11/16/00

11/30/00

12/12/00

1/8/01

3/9,16/01

1/18/01

1/31/01

2/1/01

2/13/01

3/21/01



Subject
Federal Regulation of
Concentrated Animal
Feeding Operations and
the View from the Hill

Clean Water Act Update

Federal Land Legal Issues

Indian Water Law Update

Department of the Interior
Mining Issues Update

View from D.C.: Inside
the New Interior
Department

Mining Issues in the
Department of the Interior

Department of the Interior
Legal Issues

Department of the Interior
Legal Issues

Public Land Law
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Event

Idaho Cattle Ass’n
Seminar on Feedlot
Regulations

Montana Water Law
Seminar

Conference of Western
Attorney Generals
Annual Conference

Indian Water Law
Conference

National Mining
Association Mining
Lawyers Conference

Idaho Environmental
Forum Meeting

Society for Mining,
Metallurgy &
Exploration Conference

American Bar
Association Conference
on Environmental Law

Conference of Western
Attorney Generals
Anmual Conference

Department of Justice
Public Lands and
Natural Resources Law
Seminar

16

Location

Boise, ID

Helena, MT

Sun Valley, ID

St. George, UT

Key West, FL

Boise, ID

Phoenix, AZ

Keystone, CO

Monteray, CA

Columbia, SC

Date

3/29/01

4/18/01

7/15/01

10/11/01

10/19/01

1/15/02

2/25/02

3/14/02

7/29/02

9/5/02



Subject

Federal Administrative
Process

Public Land Grazing
Department of the Interior
Legal Issues

National Wildlife Refuge

Systems Centennial

Department of the Interior
Grazing Issues Update

Grazing Issues
Department of the Interior

Mining Issues Update

Introduction to the
Solicitor’s Office

Mining Update
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Event

Holland & Hart
Partners’ Meeting

Western Watersheds
Project Conference

American Bar
Association Conference

Long Lake National
Wildlife Refuge
Centennial Celebration

Nevada Cattlemen’s
Association Annual
Meeting

Idaho Cattle Association
Conference

Northwest Mining
Association Conference

D.C. Bar Luncheon

Ad Hoc Mining Interests
Breakfast Meeting

Location

Vail, CO

Boise, ID

Portland, OR

Long Lake NWR,
North Dakota

Winnemucca, NV

Sun Valley, ID

Spokane, WA

Washington, DC

Anchorage, AK

Date

9/27/02

10/10/02

10/11/02

10/19/02

11/15/02

11/19/02

12/6/02

2/6/03

3/12/03

13. Health: What is the present state of your health? List the date of your last physical

14.

examination.

17

Generally excellent health. Date of last physical exam, March 27, 2003

Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each
such court.
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None.

15. Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with
the citation to appellate court rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the opinions.

Not Applicable.

16. Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected
or appointed. State (chronologically) any unsuccessful candidacies for elective public
office.

Appointed by the Idaho State Land Board to serve on the State of Idaho Federal Lands
Working Group, 10/99 - 3/01.

17. Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the name
of the judge, the court, and the dates of the period you
were a clerk;

2. whether you practiced alone, and if so, the addresses and
dates;
3. the dates, names and addresses of law firms or offices,

companies or governmental agencies with which you have
been connected, and the nature of your connection with
each;

a. Associate Attorney, Davis & Cannon (f'/k/a Burgess & Davis) 8/81 - 1/85;
40 S. Main Street, Sheridan, WY 82801

General civil litigation practice including appellate advocacy.

18
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Legislative Counsel for Senator Alan K. Simpson (ret.), 2/85-6/89; 261 Dirksen
Senate Office Building, Washington, DC 20510

Served as principal adviser to Senator Alan Simpson of Wyoming on public land
issues including energy development, national forests, water development and
allocation, wilderness areas and wildlife habitat. Also counseled the Senator for
his duties on the Senate Judiciary Committee pertaining to the Constitution,
judicial nominations, antitrust and criminal law matters.

Assistant to the Attorney General, 6/89-2/92; U.S. Department of Justice, Office
of the Attorney General, 10" and Constitution Avenue, NW, Washington, DC
20530

Prepared the Attorney General for his responsibilities as chairman pro tem of the
President’s Domestic Policy Council. Represented the Attorney General on
departmental working groups and joined him in advising the President and the
Cabinet. Issues included global climate change, wetlands policy, Clean Air Act
amendments, the National Energy Strategy, civil justice reform and tort reform.

Deputy General Counsel for Programs, 2/92-2/93; U.S. Department of Energy,
Office of the General Counsel, 1000 Independence Avenue, SW, Washington, DC
20585

Served as DOE’s legal adviser on matters pertaining to international energy,
government contracting, civilian nuclear programs, power marketing and
intervention in state regulatory proceedings. Supervised 35 staff attorneys as well
as various field counsel and private counsel under contract with DOE.

Executive Director, Public Lands Council and Director, Federal Lands, National
Cattlemen’s Beef Association, 5/93-7/97, 1301 Pennsylvania Avenue, NW, Suite
300, Washington, DC 20004

Principal adviser and representative on all aspects of public land law, reguiations
and governmental processes affecting federal land ranching. Regular
congressional, administrative and media interaction. Worked closely with allied
industry organizations. Managed all Public Lands Council business.

Of Counsel, Holland & Hart, LLP, 8/97-7/01; 101 South Capito! Boulevard, Suite
1400, Boise, ID 83702

19



b. 1.

b. 2.
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Represented a broad range of commodity-based clients regarding public lands,
natural resources and environmental law. Practice encompassed state and federal
litigation, appeals, administrative proceedings and lobbying.

Solicitor, U. S. Department of the Interior, 07/01 - present, 1849 C Street, NW,
Room 6352, Washington, DC 20240

Appointed by President George W. Bush, with the advice and consent of the
Senate, to serve as the chief legal officer and third-ranking official at the
Department of the Interior. Responsible for managing over 300 attorneys, a $47
million budget, and 19 offices nationwide. Responsible for providing legal advice
to the Secretary and Interior's offices and bureaus on issues such as endangered
species, water rights and allocation, on and offshore minerals, Indian affairs,
federal land grazing, national parks and wildlife refuges.

b. 1. ‘What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

Civil practice in both public and private sectors. See also responses to 17(a),
(6)(2), and (¢).

2. Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

My typical former clients can be divided into public sector and private sector
clients. Public sector clients include high ranking government officials in the
executive and legislative branches of the federal government. Generally, my role
was and is to provide advice to these senior officials as part of their decision-
making process and typically related to natural resources and environmental
matters, with a particular focus on natural resources managed by the federal
government. I also provided wide-ranging advice on other legal issues in order to
facilitate the senior officials’ performance of his or her duties. In the private
sector, I typically represented small and medium-sized companies in federal and
administrative litigation and as a lobbyist before Congress and the Administration.
1 also assisted clients with transactional matters.

c. 1. Did you appear in court frequently, occasionally, or not at all?
If the frequency of your appearances in court varied, describe
each such variance, giving dates.
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c. 5.
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1 occasionally appeared in court on behalf of clients in both the public and private
sector. Much of my litigation practice has involved a motions practice and
settlement. The frequency of my appearances in court varied. Iwas more actively
involved in courtroom matters when associated with private law firms from 1981-
1985 and from 1997-2001 and in my current position. I did not appear in court
while serving as a Legislative Counsel to Senator Simpson, as an Assistant to the
Attorney General for the United States, or as a Deputy General Counsel at the
Department of Energy.

2. What percentage of these appearances was in:
(a) federal courts;
(b)  state courts of record;
(c) other courts.

1 would estimate that 70% of my court appearances have been in federal court,
20% in state courts of record, and 10% in other courts and administrative tribunals.

3. ‘What percentage of your litigation was:
(a) civil;
(b) eriminal.

100% civil litigation.

4, State the number of cases in courts of record you tried to
verdict or judgment (rather than settled), indicating whether
you were sole counsel, chief counsel, or associate counsel.

I first started practicing law 22 years ago; it is difficult to recall the precise number
of cases I have tried to verdict or judgment. I estimate the number to be
approximately 12, of which I estimate that I was sole counsel in 75% of the cases.
This number includes some summary judgments and default judgments as well.

5. ‘What percentage of these trials was:
(a) jury;
(b) non-jury.
100% non-jury trials.

18.  Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and
date if unreported. Give a capsule summary of the substance of each case. Identify
the party or parties whom you represented; describe in detail the nature of your
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participation in the litigation and the final disposition of the case. Also state as to
each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before
whom the case was litigated; and

(c) the individual name, addresses, and telephone numbers of co-counsel
and of principal counsel for each of the other parties.

18.  Cases listed chronologically:

(1)  CITATION OR DOCKET NUMBER AND DATE: Matthew Johnston, et al. v. Board
of Trustees, School District #1 West, et al., 661 P.2d 1045 (Wyo. 1983)

CASE SUMMARY: My clients were parents who brought suit for a declaratory judgment
and to enjoin placing a plan for a four-day school week into operation. The district court
denied injunctive relief and held the plan to be lawful. I filed an appeal on behalf of my
clients.

PARTY(IES) REPRESENTED: Matthew & Lorraine Johnston, Dan & Jeanne Scott, Richard
& Susan Davis, Dan & Jan Daniels, James & Bette McLaughlin, Jerry Meyer

NATURE OF MY PARTICIPATION: | handled the representation at both the trial and
appellate levels, including research, briefing and oral arguments.

FINAL DISPOSITION OF THE CASE: The Wyoming Supreme Court ruled in favor of my
clients and held the plain meaning of the statute revealed the legislature’s intent and that
the board of trustees was not authorized to adopt a four-day school week.

DATES OF REPRESENTATION: 1982-83

COURT, JUDGE(S): Supreme Court of Wyoming. Rooney, C.J.; Raper, Thomas, Rose &
Brown, J.J.

NAME, ADDRESS, PHONE NUMBER OF CO-COUNSEL: None

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Rex O. Amey

Brown Drew & Massey
45 East Loucks Street
Sheridan, Wyoming 82801
307-673-8565
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) CITATION OR DOCKET NUMBER AND DATE: Matter of Estate of Reed, 672 P.2d
829 (Wyo. 1983).

CASE SUMMARY: My client filed a petition for probate of a will alleging that a tape
recording found in decedent’s home was a valid holographic will. The trial court refused
to admit the tape recording as a will.

PARTY(IES) REPRESENTED: Margaret F. Buckley

NATURE OF MY PARTICIPATION: I represented the plaintiff/petitioner, pro bono, on
appeal. Iresearched and wrote briefs and argued the case in the state supreme court. Ido
not recall whether I filed the initial petition for probate of the will.

FINAL DISPOSITION OF THE CASE: The Wyoming Supreme Court affinned the trial court
holding that a holographic will must be entirely in the handwriting of the testator. See also
42 ALR. 4™ 167 (1985).

DATE OF REPRESENTATION: 1982-1983

COURT, JUDGE(S): Supreme Court of Wyoming. Rooney, C.J.; Thomas, Rose, Brown
and Cardine, J.J.

NAME, ADDRESS, PHONE NUMBER OF CO-COUNSEL: None

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

R. Brooke Holstedt

1328 Liberty Road SE
Salem, Oregon 97302-0018
503-363-8959

3) CITATION OR DOCKET NUMBER AND DATE: Public Lands Council v. Babbitt,
929 F. Supp. 1436 (D. Wyo. 1996).

CASE SUMMARY: My clients facially challenged the Department of the Interior regulations

affecting grazing on lands administered by the Bureau of Land Management. Plaintiffs

sought declaratory and injunctive relief.

PARTY(IES) REPRESENTED: District Court: Public Lands Council, National Cattlemen’s
Association.
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NATURE OF MY PARTICIPATION; I was serving as “in-house counsel” for Public Lands
Council and National Cattlemen’s Beef Association at the time of the action. [ facilitated
review of filings and client participation in the case in concert with co-counsel. Attended
hearing as co-counsel.

FINAL DISPOSITION OF THE CASE: Interior regulations were vacated in key respects by the
district court. Certain of those vacated regulations were eventually considered and upheld
by the U.S. Supreme Court.

DATE OF REPRESENTATION: 1995-1996

COURT, JUDGE(S): U.S. District Court for the District of Wyoming. District Judge
Clarence Brimmer. -

NAME, ADDRESS AND PHONE NUMBER OF CO-COUNSEL:

Connie Brooks Calvin Ragsdale

999 18™ Street, Suite 1605 20 E. Flaming Gorge Way
Denver, Colorado 80202 Green River, Wyoming 82935
303-297-9100 307-875-3235

NAME, ADDRESS, PHONE NUMBER OR PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Gary Randall Laura Brown

U.S. Department of Justice U.S. Department of the Interior
601 D. Street, NW, Room 3128 Office of the Solicitor
‘Washington, DC 20004 1849 C Street, NW, Rm 6414
202-305-0444 Washington, DC 20240

202-208-4444
“@ CITATION OR DOCKET NUMBER AND DATE: Idaho Watersheds Project, et al. v.
Hahn, CV-97-00519-BLW (D. Idaho 1999).
CASE SUMMARY: Environmental groups challenged Bureau of Land Management
issuance of grazing permits for failure to comply with statutory and regulatory
requirements. Groups also sought completion of new management plan and new
environmental impact statement.

PARTY(IES) REPRESENTED: Owyhee Resource Area Permittees, et al.

NATURE OF MY PARTICIPATION: I represented permittees as intervenors-defendants in
preliminary injunction and summary judgment phase of the trial.
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FINAL DISPOSITION IN THE CASE: District Court granted partial summary judgment to
environmental groups. Following a substitution of counsel, the District Court ultimately
issued a permanent injunction but did not halt all cattle grazing. Ninth Circuit affirmed on
appeal.

DATE OF REPRESENTATION: 11/97 - 5/99
COURT, JUDGE(S): U.S. District Court for the District of Idaho; District Judge Lynn
Winmill
NAME, ADDRESS, PHONE NUMBER OF CO-COUNSEL:
Murry Feldman
Holland & Hart
101 S. Capitol Blvd.

Suite 1400
Boise, ID 83702

NAME, ADDRESSES, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Idaho Watersheds Project: U.S. DOL  Nick Woychick/DOJ
Laird J. Lucas 877 W. Main Street, Suite 201
1320 W. Franklin Street Boise, Idaho 83707
Boise, Idaho 83701 208-334-1211

208-342-7024

Q) CITATION OR DOCKET NUMBER AND DATE: Public Lands Council v. Babbitt,
529 U.S. 728 (2000).

CASE SUMMARY: Ranching organizations appealed from a Tenth Circuit decision
reversing the district court and upholding certain grazing regulations affecting livestock
operations on federal lands under the control of the Bureau of Land Management.

PARTY(IES) REPRESENTED: AgAmerica Farm Credit Bank and 24 other farm credit
institutions.

NATURE OF MY PARTICIPATION: In the Supreme Court phase of this litigation, I was
counsel of record on an amicus curiae brief in support of petitioner ranching organizations.
The farm credit institutions raised concerns over impact of challenged regulations on their
lending policies.
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FINAL DISPOSITION OF THE CASE: Supreme Court ruled in favor of respondent Secretary
of the Interior.

DATES OF REPRESENTATION: 1999-2000

COURT, JUDGE(S): U.S. Supreme Court. Justice Breyer delivered the opinion of the
Court,

NAME, ADDRESS, PHONE NUMBER OF CO-COUNSEL:

Marcy Glenn

Holland & Hart

555 17" Street, Suite 3200
Denver, Colorado 80202
303-295-8000

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Petitioners: Respondents:

Timothy S. Bishop Edwin S. Kneedler

Mayer Brown Solicitor General’s Office
190 8. LaSalle Street Department of Justice
Chicago, Illinois 60603-3498 950 Pennsylvania Ave., NW
312-701-7829 : Washington, DC 20530

202-514-3261

©) CITATION OR DOCKET NUMBER AND DATE: Forest Guardians v. U.S. Forest
Service, CIV99-615M/KBM (D.N.M. Jan. 18, 2001).

CASE SUMMARY: Freedom of Information Act litigation seeking escrow waivers
submitted to the Forest Service by livestock operators with Forest Service permits. The
escrow waivers provide financial and personal information to the Forest Servcie when
grazing permits are used by permittees to secure loans from private-sector lenders.

PARTY(IES) REPRESENTED: AgAmerica Farm Credit Bank, Western Farm Credit Bank,
Farm Credit Bank of Texas, AgriBank Farm Credit Bank, Ninth Farm Credit District

NATURE OF MY PARTICIPATION: My clients intervened in the litigation as defendants and

cross-plaintiffs seeking to prevent additional release of information to Forest Guardians
that my clients considered protected from release by FOIA and Forest Service regulations.
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FINAL DISPOSITION OF THE CASE: The district court granted our summary judgement
motion to set aside the agency’s decision, denied plaintiff’s motion for summary judgment
and denied the agency motion to dismiss our cross-claim.

DATE OF REPRESENTATION: 1999-2001

COURT, JUDGE(S): U.S. District Court for the District of New Mexico, District Judge
Mecham.

NAME, ADDRESS, PHONE NUMBERS OF CO-COUNSEL: None

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Forest Guardians: Forest Service:

Richard Meitz John Zavitz

P.0. Box 8749 National Advocacy Center
Santa Fe, New Mexico 87504 Department of Justice
505-757-8431 1620 Pendleton Street

Columbia, South Carolina 29201
803-544-5100

@) CITATION OR DOCKET NUMBER AND DATE: Solid Waste Agency of Northern
Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001).

CASE SUMMARY: Petitioner SWANCC questioned whether the Clean Water Act

authorized the Corps to exercise permit authority over dredge-and-fill operations in non-

navigable, isolated, intrastate wetlands.

PARTY(1ES) REPRESENTED: American Farm Bureau Federation, National Cattlemen’s
Beef Ass’n, North Dakota Farm Bureau

NATURE OF MY PARTICIPATION: I was counsel of record on clients’ amicus curiae brief in
support of SWANCC. Clients argued the impact of a contrary ruling on normal farming

and ranching operations.

FINAL DISPOSITION OF THE CASE: Supreme Court ruled in favor of SWANCC and my
clients.

DATE OF REPRESENTATION: 2000-2001

COURT, JUDGE(S): U.S. Supreme Court. Chief Justice Rehnquist delivered the opinion of
the Court.

27



308

NAME, ADDRESS, PHONE NUMBERS OF CO-COUNSEL:

Marcy Glenn

Holland & Hart

555 17™ Street, Suite 3200
Denver, Colorado 80202
303-295-8000

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Petitioner: Respondent:

Timothy S. Bishop Lawrence Wallace

Mayer Brown Solicitor General’s Office
190 S. LaSalle Street Department of Justice
Chicago, Illinois 60603-3498 950 Pennsylvania Ave., NW
312-701-7829 ‘Washington, DC 20530

202-514-2211

8 CITATION OR DOCKET NUMBER AND DATE: United States v. Navajo Nation, 123
S. Ct. 1079 (2003).

CASE SUMMARY: The question presented was whether the Court of Appeals properly held
that the United States is liable to the Navajo Nation for up to $600 million in damages for
breach of fiduciary duty in connection with the Secretary’s approval of a mineral lease
without finding that the Secretary had violated any specific duty in the controlling statute
or its regulations.

PARTY(1ES) REPRESENTED: United States Department of the Interior
NATURE OF MY PARTICIPATION: As senior supervising attorney in the Department of the
Interior, I was responsible for advice to the Secretary regarding the Department’s position

on the petition for writ of certiorari and the brief on the merits.

FINAL DISPOSITION OF THE CASE: Supreme Court ruled in favor of petitioner United
States.

DATES OF REPRESENTATION: 2002-2003

COURT, JUDGE(S): U.S. Supreme Court. Justice Ginsburg delivered the opinion of the
Court.
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NAME, ADDRESS, PHONE NUMBER OF CO-COUNSEL:

Edwin S. Kneedler

U.S. Department of Justice
Office of the Solicitor General
10" and Constitution Ave., NW
Washington, DC 20530
202-514-3261

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Paul Frye

500 4™ Street, NW, Suite 400
Albuquerque, NM. 87102
505-243-1443

() CITATION OR DOCKET NUMBER AND DATE: United States v. White Mountain
Apache Tribe, 123 S, Ct. 1126 (2003).

CASE SUMMARY: The question presented was whether the Court of Federal Claims had

jurisdiction over the Tribe’s suit against the United States for breach of fiduciary duty to

manage land and improvements held in trust for the Tribe but occupied by the

Government.

PARTY(1ES) REPRESENTED: United States Department of the Interior

NATURE OF MY PARTICIPATION: As senior supervising attorney in the Department of the

Interior, I was responsible for advice to the Secretary regarding the Department’s position

on the petition for writ of certiorari and the brief on the merits.

FINAL DISPOSITION OF THE CASE: Supreme Court ruled in favor of respondent Tribe.

DATE OF REPRESENTATION: 2002-2003

COURT, JUDGE(S): U.S. Supreme Court. Justice Souter delivered the opinion of the
Court.
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NAME, ADDRESSES PHONE NUMBER OF CO-COUNSEL:

Gregory G. Garre

Office of the Solicitor General
U.S. Department of Justice

10" and Constitution Ave., NW
Washington, DC 20530
202-514-3261

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTIES:

Robert C. Brauchli

6650 North Oracle Road, Suite 110
Tucson, Arizona 85704
520-742-2191

{10) CrrATION OR DOCKET NUMBER AND DATE: Inye County, California, et al. v.
Paiute-Shoshone Indians of the Bishop Community, et al., No. 02-281, U.S.
Supreme Court.

CASE SUMMARY: Questions presented are whether state law-enforcement officers had
authority to seize tribal records pursuant to a state court-issued warrant, whether an Indian
Tribe is a “person” entitled to sue under 42 U.S.C. 1983, and if the Tribe is entitled to sue,
whether state law-enforcement officers are entitled to qualified immunity from that suit.

PARTY(IES) REPRESENTED: United States as amicus curiae (specifically, U.S. Dept. of
Interior)

NATURE OF MY PARTICIPATION: As senior supervising attorney in the Department of the
Interior, I was responsible for advice to the Secretary regarding the Department’s position
on the merits of our brief supporting the Tribe in part as to sovereignty from seizure of
records and supporting the respondents in part as to inapplicability of 42 U.S.C. 1983 to
tribes.

FINAL DISPOSITION OF THE CASE: The Supreme Court vacated the Ninth Circuit
judgment and held that the Tribe may not sue under §1983 to vindicate sovereign rights at
issue in this case. The Court remanded the case for jurisdictional consideration of the
Tribe’s action to establish a sovereign right to be free from state criminal processes.

DATES OF REPRESENTATION: 2002-2003

COURT, JUDGE(S): U.S. Supreme Court. Justice Ginsburg delivered the opinion of the
Court.
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NAME, ADDRESS, PHONE NUMBER OF CO-COUNSEL:

Edwin S. Kneedler

U.S. Department of Justice
Office of the Solicitor General
10™ and Constitution Ave., NW
Washington, DC 20530
202-514-3261

NAME, ADDRESS, PHONE NUMBER OF PRINCIPAL COUNSEL FOR EACH OF THE OTHER
PARTHES:

Petitioner: Respondent:

John D. Kirby Reid Chambers

9747 Business Park Avenue 1250 Eye Street, NW, Suite 1000
San Diego, California 92131 Washington, DC 206005
858-621-6244 202-682-0240

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did net progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in this question,
please omit any information protected by the attorney-client privilege (unless the
privilege has been waived.)

The following activities describe non-litigation legal activities. The list is by no means
exhaustive, rather it is illustrative of some of the non-litigation matters I have handled for
clients.

Sandia Pueblo Boundary Dispute:

In 1748, the King of Spain issued a royal grant to the Pueblo of Sandia setting its
boundaries. The 1848 Treaty of Guadalupe Hidalgo recognized the property rights
conferred upon the Pueblo Indians by Spain. In the 20" Century, a dispute arose as to the
location of the eastern boundary of the Sandia Pueblo, placing in dispute approximately
10,000 acres west of the crest of Sandia Peak under the administration of the U.S. Forest
Service. One of my predecessors, Solicitor Ralph Tarr, issued an opinion stating that the
10,000 acres were not part of the Pueblo. Litigation ensued in the U.S. District Court for
the District of Columbia. The Tarr Opinion was vacated. A subsequent opinion by
another predecessor, Solicitor John Leshy, concluded that the original survey of the eastern
boundary excluding the 10,000 acres was clearly erroneous and should be set aside and, if
necessary, a resurvey should be conducted. The parties reached a settlerent that required
congressional ratification. When I entered into office, Congress had not ratified the
settlement agreement and various parties were either encouraging or discouraging me to
issue a third opinion of the Office of the Solicitor. I analyzed the facts and the law and
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worked with the parties involved in the dispute. I testified on behalf of the Department
before the Senate Energy and Natural Resources Committee generally in support of
legislation. The matter was concluded by enactment of legislation resolving the dispute to
the satisfaction of the Pueblo and other parties.

Surface Management of Hardrock Mining

Upon assumption of my duties as Solicitor, I learned that five separate lawsuits had
been filed regarding hardrock mining regulations promulgated in 2000 relating to the
definition of “unnecessary and undue degradation” of federal lands in the course of
hardrock mining. Iundertook an exhaustive review of those regulations with the
assistance of staff attorneys and issued an opinion. I concluded that relevant Jegal
authority required the deletion of one particular criterion from the definition of
unnecessary or undue degradation because that criterion lacked statutory authority. 1also
concluded that attempts to define and apply other provisions on an ad hoc basis could not
continue in the absence of Departmental regulations defining key terms, said terms having
not been defined at any time in the last 25 years.

Non-Litigation Private Practice

An example of the type of activities I undertook in private practice was my
representation of a ranch corporation in southern Idaho. The ranch held grazing permits
on Bureau of Land Management (BLM) land. The U.S. Air Force obtained statutory
anthority to expand its nearby training range at Mountain Home Air Force Base onto the
BLM'’s lands where the grazing allotments were. As a result, livestock operations were
severely impacted by loss of access to these BLM lands. On behalf of the ranch, I
negotiated with the Air Force and BLM for compensation and use of other BLM lands for
grazing. My representation included successful lobbying of Congress for statutory
provisions that protected my client as part of the implementation of the training range
expansion.

Lobbying

I have lobbied Congress on behalf of clients while serving as Executive Director of
the Public Lands Council and as Director of Federal Lands for the National Cattlemen’s
Beef Association and while in private practice.

Legal Policy

While serving as the Assistant to the Attorney General, I worked on legal aspects
of public policy and spent a significant amount of time advancing the President’s initiative
on civil justice reform. The matter was taken up by the President’s Council on
Competitiveness that published 50 specific recommendations to improve the civil justice
system by reducing the excessive cost and long delays associated with civil litigation. The
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effort resulted in an Executive Order on civil justice reform, proposals for changes to the
Federal Rules of Civil Procedure and the distribution of model state-amendments.

While working for United States Senator Alan K. Simpson (Ret.) and the
Department of Justice, I engaged in number of other legal policy issues on diverse topics
such as immigration reform, judicial nominations, antitrust amendments, Clean Air Act
amendments, and the national energy strategy.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sonrces, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which
you expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the
arrangements you have made to be compensated in the future for any financial or
business interest.

Source Vested Amount Date
(as of 3/31/03)
Holland and Hart LLP 401(k) $ 42,455 2015 or later

I have made no arrangements to be compensated in the future for any financial or business
interests other than the source listed above.

Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the
categories of litigation and financial arrangements that are likely to present potential
conflicts-of-interest during your initial service in the position to which you have been
nominated.

I will advise the Clerk of Court and chambers staff of those matters in which I have
participated in previous employment that are covered by applicable conflicts laws and
rules. Iwill be attentive to those potential conflicts and instruct court and chambers staff
to do likewise. I will also seek to identify financial conflicts of interest. It is my
understanding that software is available to assist in this effort. Of course, I will also
familiarize myself with relevant statutes and canons of judicial ethics that apply to recusals
and disqualification. In the event that I need ethics advice, I will consider seeking written
advice from the Committee on Codes of Conduct of the Judicial Conference. The General
Counsel’s Office of the Judicial Conference may also be a source of advice or further
direction.

1 do not foresee potential conflicts of interests from my financial arrangements
because all of my investments in the stock market are through mutual funds that are widely
held. Categories of litigation that may present potential conflicts of interest would be
those cases in which T have participated as Solicitor and that are considered on appeal by
the Ninth Circuit following my potential investiture. I will be sensitive to any appearance
of a conflict of interest and will consider recusal from those cases that may give rise to an
appearance of conflict.
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Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service with the court? If so, explain.

No.

List sources and amounts of all income received during the calendar year preceding
your nomination and for the current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents, honoraria, and other items
exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See form AO-10 attached to Section IT of this questionnaire.
Please complete the attached financial net worth statement in detail (Add schedules
as called for).
See attached net worth statement.
Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

While in private practice in Idaho, my law firm hosted fund-raising receptions for
the senatorial campaign of Sen. Mike Crapo and the gubernatorial campaign of Gov. Dirk

Kempthorn for their reelections in 1998. Ihad the primary responsibility within the firm
for arranging the receptions.
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A0-10 FINANCIAL DISCLOSURE REPORT f‘“’"“ Required by the Ethics
Rev. 172002 in Government Act of 1978
Calendar Year 2002 (5 U.S.C. app. §§ 101-111)

1. Person Reporting (L.ast name, First name, Middle initial) 2. Court or Crganization 3. Date of Repost
Myers Iil, Withiam G Court of Appeals, 9th Circuit 571972003
4. Title (Arvicle 1} Judges indicate active or senior status; 5. ReportType (check appropriate type) 6. Reporting Period
roagistrate judges indicate full- or part-time) @® Novinason Date $115/2003 00
Circuit Judge (Nomineg) to
O mitial O Amuat O Fat 473012003

7. Chambers or Office Address 8. On the basis of the information contained in this Report and any

. modifications pertaiiting thereto, it is, in my opinion, in compliance
Department of the Interior

with applicable faws and regulations.
1849 C Street, NW, Room 6352

Reviewing Offic Date_________
Washington, DC 20240 eviewing e oo

panying this form

must be followed. Complete all parts, checking the NONE box for each part

whare you have no reportable information, Sign on last page.
1. POSITIONS.  (Reporting individual only; see pp. 9-13 of filing instructions)
] NONE - (No reportabic positions.}

POSITION NAME OF ORGANIZATION/ENTITY.
L Of Counsel Holland & Hart LLP
2. Chairman, State Affairs and Natural Resources Boise Metro Chamber of Commerce

Subcommitiee

3 Chairnan Federal Lands Task Force Working Group

II. AGREEMENTS.  (Reporting individual only; see pp. 14-16 of filing instructions)
{J NONE - (No reportable agreements.)

DATE PARTIES AND TERMS

1. 1998 Holland & Hart LLP Incentive Savings Plan (401(k)), former law fira pension to be paid from vested portion of

plan upon age of retirement

2 1998 . Holland & Hart LLP Retirernent Plan, merged with Incentive Savings Plan on 1/1/02

1. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 17-24 of filing instructions)

71 NONE - (No repontable nan-investment income.)

DATE SOURCE AND TYPE GROSS INCOME
(yours, ot spouse’s)

370,779

i 2001 Holland & Hart LLP compenstion
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FINANCIAL DISCLOSURE REPORT | Name of Person Reporting

Date of Report

Myers IIl, William G 5/19/2003
IV. REIMBURSEMENTS - ion, lodging, food,
(Includes those to spouse and dependent children. See pp. 25-27 of instructions.)
] NONE - (No such reportable reimbursements.)
SOURCE DESCRIPTION
L Exempt
V. GIFTS. (ncludes those to spouse and dependent children. See pp. 28-31 of insiructions.)
] NONE - (No such reportable gifts.)
SOURCE DESCRIPTION VALUE
1 Exempt
VI, LIABILITIES. (includes those of spouse and dependent children. See pp. 32-34 of instructions.)
{1 NONE - (No reportable liabilities.)
CREDITOR DESCRIPTION VALUE CODE
1. National City Mortgage Co. Mortgage on Residential Rental, Boise, Idaho (Pt VIL, Line 28) M
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Nome of Person Reporting

Date of Report

Pagelof2 Myers Hll, Witkiam G 571972003
VIL INVESTMENTS and TRUSTS - income, salue, transcations {inchudes those of the spouse and dependent children. See pp. 34-57 of filing instructions.)
A B. c. 3
Incorme during Gross value at end of Transactions duwing reporting period
Descriprion of Assets reporting porind Seporting petiod
{inchuting trust assets) T S -
© ) o s ™ o GRept o BeTosuR
&3] e 4 6}
Place "{X}" after each asset exempt Amount Twpe {en Value Value Type {eg. Date; Vale | Gain identity of
from priar disclosuce Cade © div. et or Code2 | Method | buy.sell Manth- | Code 2 | Code buyeriselier
@ | - Code3 | wmerger, Doy fam |1 (A | Gfprivte
@w) | redenypiion) n tnsaction)
I NONE ¥ reportable income, assets, or ransactions)
. Templeton World Fund RA A Dividend i T exempt
2. American Mutual Fund A Dividend exempt
3 EuroPacific Growth Fund A Dividend exempt
4 Growth Fund of America A Dividend exempt
5 New Perspective Fund A Dividend exempt
6. Centenial Money Market A Interest 1 T exempt
7 Holland & Hart 401(k)
3. -Dodge & Cox Balanced Fund A Dividend i T exempt
9. -Fidelity Diversified International Fund A Dividend 1 T exempt
10,  -Fidelity Divident Growth Fund A Dividend 3 T exempt
1 -Fidelity Low Priced Stock Fund A Dividend i T exempt
12, AG. Edwards SEP IRA
13, -Deleware Group Decatur Fund A Dividend 3 T exempt
14, ~Delaware Group Trend Fund A Dividend 7 T exempt
15, American Funds Accounts
16.  -BuroPacific Growth Fund #1 Nene 3 T exempt
17. -EuroPacific Growth Fund #2 None 1 T exempt
18 ~Growth Fund of America #1 None J T exempt
{3, toomerGain Codes: A = 31,000 orless B §100182.500 = $2,50085,000 D £ =S15001850,000
i {See Colurms B1 and D) F = $50,001-$100,600 G SHODH0T-$1,000.900 HY = $1.000,00 000,000 H2 ~ More than 53,000,000
Vaiue Codes: 3w S1S.000 or less K0 $15,001-$50,000 Lo =850 S100. M =% 1-3250,000
: (See Calumws Cland D) N = $250,800-3501,000 O §500.601-51,000.000 PL = S1000,001-$5,000,000 P2 = $5,500,001-525.00¢,000
P3 = $25,000.001-650.000,000 P4 = Shore than $50.000,000
3. Vatue Method Codes Q = Appraisat R =Cost{Resl tstate Only)  § = Assessment T = Cash/Market
(Sev Columa C2) = Book Vakie Vo= Other W= Bstinated
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FINANCIAL DISCLOSURE REPORT Nasic of Person Reporting Date of Report
ers 111, Wiltiam
Page2of2 Myers i, Wiltiam G 51192003
VIL INVESTMENTS and TRUSTS - income, vaise, transcations (fochdes those of the spouse and dspendent childrén. See pp. 34-57 of filing instrustions )
A B. <. .
. tncome during Gross value at end of Transactions dting reporting period
Descripsion.of Assets teporting period reporting perind
cincluding frust assets) F
i @ ) o W 3T not exenpt Fom disclosire
@ e @ &)
Place "(X)" after each asset exenipt Amown | Type feg | Valoe | vake | Tpe feg | Due | vame | Gain Identity of
from prior disclosure Cade } div. reat, or Colle2 | Method | buy,sell Month~ { Code2 | Code buyerseller
(A1) it} (P Coded | roerger, Day 4Py [ (A (it private
@) | redomption) n transaction}
19, -Growth Fund of America #2 None 3 T exempt
20. -Smalteap World Fund #1 None I T exempt
21 -Smalicap World Fund #2 Nene 3 T exempt
22, ~Washington Mutual Investors Fund #1 A Dividend ¥ T exempt
23, -Washington Mutual Investors Fund #2 A Dividend 5 T exenpt
24, -Bond Fund of America #1 A Dividend 3 T exempt
25, -Bond Fund of America #2 A Dividend J T exempt
26, -US. Government Securities Fund #1 A Dividend i T exempt
27 -U.8. Government Securities Fund #2 A Dividend i T oxempt
28, Residential Reutal, Boise, Idaho (2002 §319,000) [ Rent N s exempt
29, 1daho Central Credit Union A Interest 3 T exempt
39, Deparment of the Interior Fodetal Credit Union A nterest I T exempt
31 National Life Insurance Co. Whole Life A Dividend i T exempt
32 U.S. Savings Bonds None J T exempt
1. Income/Gain Codes: A= $1,000 of sy B =31,001-82.300 £ = $2,501-85.000 D =$5001-515,000 £ =815,001-830,000
(Soe Columns Bt and D) F = $50,061-$100.000 G 100,001-$1.000.000 LO0G001-85,000.000  H2 = More thau $3,
2. Vaiue Codes: J = $15,000 o7 fess. K =$15,001 L SO S100.¢ M o= iR $25¢
{See Columns C1 and 1D3) N+ $250,000-3500,000 O = $500.001-51,00K0.000 PU = $1,000.001-35,000,000 P2 s $5,000.001-825.000,000
P3 = £25.000.001.$50.000,000 P4 = §htore than $50.000,000
3. Value Method Codes Q = Agpraisal R = Cost(Reo! Ttnte Only) S = Assessmoent T = Cashidarket i
(See Cotunn €2 U = Book Value Vo Other W Estimated !
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FINANCIAL DISCLOSURE REPORT | Name of Peson Reporting

Date of Report

Myers H, Wiltiam G 5/19/2003

VII. ADDITIONAL INFORMATION OR EXPLANATIONS  Gndicste partof Report)
FINANCIAL DISCLOSURE REPORT | Name of Person Reporting Date of Report
$/19/2003

Myers {ll, William G

IX. CERTIFICATION.

1 certify that all information given above (including information pertaining to my spouse and minor or dependent children, if
any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld

because it met applicable statutory provisions permitting non-disclosure.

I further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations,

Si W‘ Date /ﬁﬂﬂj?’ 20”7
7 77

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY

BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (S US.C. app. § 104)

FILING INSTRUCTIONS

Mail signed original and 3 additional copies to:
Comumittee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301
One Columbus Circle, N.E.

Washington, D.C. 20544
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets
(including bank accounts, real estate, securities, trusts, investents, and other financial holdings)
all liabilities (including debts, mortgages, loans, and other financial obligations) of yourseif, your
spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks g 1572, Notes payable to banks-secured o
U.S. Government securities-add schedule Notes payable to banks-unsecured o
2-1420
Listed securities-add schedule o Notes payable to relatives o
Unlisted securities--add schedule 8’6 3(3 ~ | Notes payable to others [v]
Accounts and notes receivable: o Accounts and bills due FA
Due from relatives and friends Unpaid income tax o
Due from others Other unpaid income and interest 1]
Doubtful Real estate mortgages payable-add schedule 247 (000
Real estate owned-add schedule 2,19 {000 Chatte! mortgages and other liens payable o
Real estate mortgages receivable O Other debis-itemize:
Autos and other personal property &= 6’3
Cash value-life insurance 3 g7i
Other assets itemize:
/;”/mi;/ Hhncket fecomt 229
Redire mawt Sarirge Pin ﬁ"‘/’;» 42 1455
ﬂn‘)@ Saviong ,é[ f 23 lowy Total liabilities 149 |90
Net Worth H221729
Total Assets 12 1530 Total tiabilities and net worth {72150
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor [#} Are any assets pledged? (Add schedule) I/D
On leases or contracts 7 i g’ f Are you defendant in any suits or legal actions? /Vo
Legal Claims o Have you ever taken bankruptcy? ﬁ/a
Provision for Federal Incopte Tax 2
Other special debt %
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Financial Statement Schedule
U.S. Government Securities Schednle
EE Savings Bonds $ 2,400

Unlisted Securities Schedule

SEP IRA, consisting of $ 11,401
Delaware Group Trend Fund 5,427
Delaware Group Decatur Fund 5,974

Templeton World Fund $12,172

529 Account FBO dependent #1, consisting of $ 31,395
EuroPacific Growth Fund 3005
Growth Fund of America 4728
Smallcap World Fond 4793
Washington Mutual Investors Fund 6133
Bond Fund of America 9677
US Government Securities Fund 3059

529 Account FBO dependent #2, consisting of $31,395
EuroPacific Growth Fund 3004
Growth Fund of America 4728
Smalicap World Fund 4794
Washington Mutual Investors Fund 6133
Bond Fund of America 9677
US Government Securities Fund 3059

Real Estate Schedule
Appraised value of Boise, Idaho residence $319,000

Real Estate Mortgages Payable Schedule

Mortgage held by National City Mortgage Company, $247,000
payable on Boise, Idaho residence
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1. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Responsibility calls for "every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving the
disadvantaged." Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

T have engaged in various times in pro bono legal representation of the disadvantaged.
Specific instances include the following:

. Representation of client in litigation before the state supreme court seeking to
probate a will in the form of a tape recording.

. Participation in the Idaho Volunteer Lawyers Program as volunteer lawyer
providing pro bono legal advice to low-income individuals referred to me by the
Idaho State Bar. Upon referral, I would contact the applicant, discuss the facts
and the law, and provide advice as appropriate.

. While not specifically provided to the disadvantaged, my pro bono efforts also
included significant participation as a volunteer on a State of Idaho task force.

1 do not have records from every year for time spent in pro bono activities. Records of
my pro bono work for four years provide some insight:

Year Hours

1998 69

1999 114

2000 196

2001 116 (annualized)

The American Bar Association's Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that
invidiously diseriminates on the basis of race, sex, or religion. Do you currently
belong, or have you belonged, to any organization which discriminates -- through
either formal membership requirements or the practical implementation of
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membership policies? If so, list, with dates of membership. What you have done to
try to change these policies?

1 belonged to the Boy Scouts of America. Ido not recall when I joined the Boy Scouts. 1
ended my membership in approximately 1971. 1have not tried to change the Boy Scouts’
policy that limits its membership to males under a certain age.

Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to
end (including the circumstances which led to your nomination and interviews in
which you participated).

1t is my understanding that ad hoc selection commissions are created in Idaho
when vacancies occur for the United States District Court for the District of Idaho. The
Idaho congressional delegation recommended four individuals, including me, for
nomination to the U.S. Court of Appeals for the Ninth Circuit.

1 first became aware of the judicial selection process when I worked on judicial
nominations for Senator Alan Simpson who was a member of the Senate Judiciary
Committee. Last year, I expressed interest to the White House Counsel’s Office
regarding a judgeship in the United States District Court for the District of Idaho or the
U.S. Court of Appeals for the Ninth Circuit. Subsequently, Judge Thomas Nelson on the
Ninth Circuit announced his intention to take senior status in 2003. I learned that the
President wanted to nominate a judge to replace Judge Nelson. I had additional
discussions with members of the Office of the White House Counsel. I then informed the
Senators from Idaho of my interest. In February 2003, the Senators subrmitted four names
to the White House for consideration, including me. I subsequently was interviewed by
members of the Office of Legal Policy of the Department of Justice and the White House
Counsel’s Office. Approximately five weeks later, I received a letter from the Assistant
Attorney General for the Office of Legal Policy informing me that my name was among
those the Department of Justice would consider recommending to the President for this
nomination. The letter enclosed a series of questionnaires from the White House and the
United States Senate. I answered the questionnaires. I was then interviewed by the FBI
and Office of Legal Policy counsel. Later, I was notified by the White House Counsel’s
office that the President intended to nominate me, which he did on May 15, 2003.

Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could reasonably
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be interpreted as asking how you would rule on such case, issue,or question? If so,
please explain fully.

No.

Please discuss your views on the following criticism involving "judicial activism."
y

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years, It has
become the target of both popular and academic criticism that alleges that the
judicial branch has usurped-many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activism” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impoese broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

€. A tendency by the judiciary to impose itself upon other institations in
the manner of an administrator with continuing oversight
responsibilities.

A judge must dispassionately and fairly apply the law to the facts in the case at
bar. The law may be derived from the Constitution, statutes, treaties, regulations, and
precedent. In the first instance, the judge must determine threshold issues: is an actual
case or controversy pending; do the parties have standing; does jurisdiction exists; is the
venue proper. Only after the judge applies these well-established precepts may he or she
adjudicate disputes in a manner consistent with the power granted by Article III of the
Constitution. Judges must discern the fair meaning and intent of the laws they interpret
without substituting their individual political philosophy for the will of the legislature.
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Senator CrRAIG. Well, thank you very much for consenting to be
nominated, first, Bill, to the Ninth Circuit. It is a controversial
court. In fact, some judges on the Supreme Court would suggest
that it has become the most dysfunctional Circuit Court in the Na-
tion. I guess they measure that on the number of cases brought
from the Circuit to the Supreme Court that they have overturned.

You have heard, by opening statements of my colleague, Senator
Leahy, that there are questions of your record brought by a variety
of groups from across the country. So, in my first 10 minutes of
questioning, let me touch on a couple of areas that I would like you
to respond to.

Too often we hear various interest groups, opposed to particular
judicial nominees, issue sound-bite attacks that are backed up by
nothing more than probably the shrillness of their rhetoric. Such
is the case, I think, with you, Mr. Myers, as being viewed by some
as anti-environmental. So let me proceed with questions in that
area in my first round.

For example, Mr. Myers, have you not worked as a volunteer in
seven different national parks, probably logging more hours of total
volunteerism than any nominee we have ever had before this Com-
mittee?

Mr. MYERS. Well, I certainly don’t know about the other nomi-
nees, but, yes, you are correct, Senator. I have spent a fair amount
of time volunteering for both the National Park Service and occa-
sionally for the national forest in the U.S. Forest Service System.
I think, as I looked back in preparation for this hearing, at the
time, I was surprised myself as to the amount of time I have put
in. Over the last 15 years, I have averaged about 12 days a year
in volunteer work on such things as campground cleanups, trail
maintenance, visitor services and information, back country patrols
and the like. It has been a wonderful opportunity to get outside
and enjoy the grandeur of our National park system and do a little
bit for the Park Service.

Senator CRAIG. I hope you took your daughters with you.

Mr. MYERS. Most of that was before children, when I had the
time to go.

[Laughter.]

Senator CrAIG. All right. As Interior Department solicitor, you
successfully settled numerous cases brought by environmental
groups against the Federal Government.

Can you tell us about a few of the high-profile disputes that you
settled in favor of environmental groups, such as the Penobscot—
I can usually handle Western Indian names, but not always—Pe-
nobscot River matter in Maine, that $49-million settlement with
Shell Oil based on its activities in the Gulf and the expansion of
Governor’s Island National Monument in New York Harbor. Touch
on those different cases, if you would, please, for the record.

Mr. MYERS. The first one that you mentioned, Senator, involved
the Lower Penobscot River, which is home to the Penobscot Indian
Nation. It also happens to be the location of eight power projects,
hydropower projects, and three dams. It also would have been, his-
torically, the run for Atlantic salmon and some fish that are per-
haps not as charismatic, such as the Atlantic eel and the Atlantic
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shad. Because of the dams, those passages were blocked to the mi-
grating salmon.

A deal was worked out, while I was at the Department of Inte-
rior as solicitor, with the involvement within the Department of the
Park Service, the Bureau of Indian Affairs, the Fish and Wildlife
Service, and the Indian Nation, the hydro interests that were
present on the river and the State of Maine. We were able to reach
an accord and establish a system of going forward whereby those
three dams will either be removed or significantly altered to allow
for fish passage.

We also provided for compensation and mitigation to the Indian
Nations for any impact that might have on them, and I think it
was a good example of a project which, by virtue of collaboration
and a lot of time around the table, hammered out quite an extraor-
dinary deal to bring about an expansion of that fish passage.

The other one I believe you mentioned was the Shell Oil matter
in the Gulf of Mexico. It came to light that the company had been
flaring gas from one of its off-shore platforms without permission
of the Federal Government and without keeping adequate records
of that flaring. Once that was discovered, we obviously were quite
concerned at the Department of Interior, worked with the Depart-
ment of Justice, and as a result of that, we were able to reach a
settlement which involved a record payment in the history of the
Minerals Management Service by a company for these types of vio-
lations. It was $49 million in payment for the illegal activity, for
the loss of the natural gas, for the failure to maintain adequate
records. In addition, the company agreed going forward to get its
recordkeeping in order and to no longer flare that gas illegally. The
coffers of the Treasury were enhanced by $49 million.

The final example that you raised was Governor’s Island Na-
tional Monument, which is in New York Harbor. It is a wonderful
island that most people only see perhaps as tourists when they
travel between the mainland or Manhattan Island and Ellis Island
and the Statue of Liberty. It was originally a fortress built for the
protection of the harbor and the river, and includes Castle Wil-
liams and Fort Jay that date back to the early 1800’s.

It has been in Federal hands for some 200 years, but the decision
was made by President Clinton to place a portion of the island in
National Monument status. When this administration came in, we
supported that designation, but we discovered that because of a
statute that was on the books, the statute required, in spite of the
monument designation, that the island be sold with a right of first
refusal to either the City or State of New York. We were able to
work with the City and State of New York, arrange for the transfer
in order to meet the legalities of the statute, in essentially a simul-
taneous transfer back that not only maintained the original monu-
ment, but actually increased the acreage to obtain some additional
property that was crucial for the monument’s protection.

Senator CRAIG. Well, thank you very much.

Let me point out that in the Colvin v. Snow, and several other
similar cases, you specifically authorized the regional solicitor in
Nevada to seek enforcement actions against ranchers who refused
to pay applicable grazing fees for their use of public lands, and you
did not support the Government’s pursuit of a preliminary injunc-
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tion against a farmer that had destroyed Marble Creek, one of the
last natural streams flowing out of the National Forest System
lands in California’s White Mountains, by entering onto public
lands with a bulldozer and replacing the sediments in the creek
with a pipeline.

Would you speak to those examples of actions you took as solic-
itor.

Mr. MYERS. Certainly, Senator. I appreciate that question. Both
of them deal with ranching on BLM lands.

The first one was a standard trespass action, if you will. Occa-
sionally—rarely, thankfully—ranchers who utilize Federal lands
will allow their livestock to trespass off of the area that is des-
ignated for them by the Bureau of Land Management or the U.S.
Forest Service. When that happens, it is a trespass because those
livestock are grazing where they should not be.

In the Colvin matter, that came to our attention. It was brought
to my attention, and I said, certainly, let’s prosecute this. It is im-
portant I think to establish that so that other ranchers who might
consider similar trespass actions know that that is not permitted.

The second example is a little more dramatic, frankly. That was
entitled, a case, of Harris v. United States in which a rancher,
while administrative litigation and settlement discussions were
pending, decided to exercise self-help and took a bulldozer to a
creek, approximately a quarter-mile stretch of the creek, wiping out
obviously the riparian habitat, destroying the creek, and he then
went on to install a pipeline to divert the water for his livestock
use. In order to access the creek, he took out about—oh, I don’t re-
member the exact reach—but a 15-year-old fence that was between
his bulldozer and the creek.

When BLM personnel discovered this, they immediately came to
us. We went to the Department of Justice, requested that a motion
for a preliminary injunction be filed in the Federal Court to enjoin
Rancher Harris from further such activity to prohibit him from ap-
proaching that creek with anything more than a shovel, in order
to maintain a ditch right that he had, to give the BLM a day’s no-
tice before he would go to his allotment and to be prepared to pay
the damages. The Court has entered that injunction.

Senator CRAIG. Well, my time is almost up, so I am going to
move on to our other colleagues. We are using 10 minutes so that
we can move through those of you who have assembled. So let me
first turn to Senator Leahy.

Senator LEAHY. Thank you, Mr. Chairman.

Mr. Myers, I think, as you know, of course, you are being consid-
ered for this position as a Federal judge, one whose job it is to in-
terpret our Federal statutes and apply Federal laws, and you made
some pretty significant statements about the role of the Federal
Government with regard to protecting the environment, and they
do trouble me.

You wrote, for example, that the Government’s “endless promul-
gation of statutes and regulations harm the very environment it
purports to protect.”

You have also compared the Federal management of public lands
to King George’s tyrannical reign over the 13 Colonies, asserting
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that public land safeguards the fueling of a modern-day revolution
in the American West.

Which statutes and regulations were you referring to?

Mr. MYERS. Senator, those comments, that was approximately
1995, I believe.

Senator LEAHY. It was 1995.

Mr. MYERS. And at that time, I was representing Federal Lands’
livestock interest and writing on their behalf. I was not referring
to a specific statute or regulation. It was more of a tenor that a
certain element of the industry believed was the case and that they
were concerned on the assumption—and I think correct assumption
that the vast majority are law-abiding citizens—that they were
concerned that regulations intended to properly punish wrongdoers
were having an adverse impact on their ability to lawfully ranch
on Federal lands and, as a result, was making it more difficult for
them to—

Senator LEAHY. Mr. Myers, that is not really answering the ques-
tion.

I look at this statement, and having been born in part of the area
that was originally part of one of the 13 Colonies, and we still
think of history as being recent where I come from, I still want to
know, I mean, there must be something in here if you are going
to compare our Government, and its regulations, and its statutes
to King George’s reign over the 13 Colonies. I mean, you just can-
not say, well, generally. You know, you would not accept that if you
were in a court. You would not accept that from a lawyer.

This is a pretty explosive statement. Can you give me even one,
even one statute or regulation you were referring to that equates
the U.S. Government to King George’s tyrannical reign over the 13
Colonies?

Mr. MYERS. Putting that article in the context of the time, that
was the year that the regulations came out from the Department
of Interior significantly changing the way that ranchers would op-
erate on Federal lands, and it was in the context of that setting
that ranchers were concerned about the impact of those particular
regulations.

When I said or made the statement that there was concern about
the tyranny of the regulations, it was not in reference to Govern-
ment employees or—

Senator LEAHY. I am not suggesting that. I mean, we are talking
about our Government.

Mr. MYERS. Right. It was—

Senator LEAHY. I love our Government. I respect our country,
and to have our Government referred to as being like King
George’s time, it sort of strikes this Vermonter, well, with some ap-
prehension. I am not suggesting you are nailing the loyal, hard-
working employees and all. All I want to know is, I mean, tell us
which statutes and regulations you believe are so harmful and
unneeded that they make us like King George. I mean, words have
meaning, Mr. Myers, and you are a very intelligent man, and when
somebody goes and makes a statement that goes that far, I mean,
you must have something that you are basing it on.
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Mr. MYERS. Other phrases which were not of my authorship, but
had been used in that time, were “Sage Brush Rebellion,” “War on
the West,” and it was all—

Senator LEAHY. Mr. Myers, these are not the people who were up
here for—I really wish you would answer my question. I do not
care what other people said. What statutes and regulations were
so harmful or unneeded?

Mr. MYERS. It was in the context of the regulations of Secretary
Babbitt regarding rangeland reform. It was called “Rangeland Re-
form 1994,” and this was 1995.

Senator LEAHY. So that was unneeded?

Mr. MYERS. No, Senator, my point was that the overall approach
of the regulations was having an adverse impact on the vast major-
ity of the people that I was representing, at least in their percep-
tion. That is what they told me, and that was the message that
they asked me to carry forward.

Senator LEAHY. So this was not your thought. I mean, which is
it?

Mr. MYERS. I was writing—

Senator LEAHY. So you are not prepared to identify any statutes
or regulations that you felt were totally unneeded and may still be
on the books.

Mr. MYERS. It was in the context of the rangeland reform regula-
tions that I wrote that.

Senator LEAHY. So you felt those were unneeded, harmful. I am
not trying to put words in your mouth. I am trying to figure out
what you were meaning.

Mr. MYERS. I was advocating on behalf of my clients who be-
lieved that they were harmful to their business.

Senator LEAHY. Well, let’s go to another point. How are we on
time, Mr. Chairman?

Senator CRAIG. You have got about four left.

Senator LEAHY. Mr. Myers, you made a statement in a Hastings
Law Review article about special interest groups working on envi-
ronmental issues. Let me quote what you said. You said, “Like
water searching for the path of least resistance, interest groups
will seek the path of least governmental resistance. If the organiza-
tions are unable to fulfill their agenda through legislation and the
executive branch, then they will focus their efforts on litigation
that may provide a favorable judgment. The conventional wisdom
of lobbyists holds that chances of obtaining a favorable judgment
increase when judicial nominees are confirmed who are sympa-
thetic, either through judicial philosophy or political philosophy, to
the causes of that group.”

Now, you spent most of your career as a lobbyist or activist in
anti-environmental efforts. I mean, it seems to me you are writing
about yourself in there.

Now, having said that, why should we feel that you are going to
stand and be objective and not be the person you are advocating
for who would be in sympathy with interest groups you have rep-
resented for so long?

Mr. MYERS. I believe it is the great strength of our judicial sys-
tem that, while the conventional wisdom is that you look for a
friendly judge, quite often that effort is disappointed because
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judges who are on the bench do an excellent job of disregarding
public appeal or personal opinion and apply the law to the facts.

So while I do think that that conventional wisdom holds within
advocacy groups, it is my belief that it is often disappointed. And
I can assure you that if I am so fortunate as to be confirmed, it
will not play a role in my decisionmaking.

Senator LEAHY. Well, I will have other questions that I will sub-
mit for the record, but I have the same test, and I have used this
for 29 years here with judicial nominees. And I have voted for and
against nominees of both Republican and Democratic Presidents. I
do not give an automatic pass even if it is a President of my own
party.

I ask for a judge, if a litigant walks into that courtroom that—
it doesn’t make any difference whether that litigant looks at the
judge and thinks, well, gee, I am the wrong political party, I have
the wrong political philosophy, I am the plaintiff or I am the de-
fendant, or I am rich or I am poor, black, white, whatever. I think
they look at the judge and say I want to get a fair hearing. Win,
lose, or draw, it is going to be a fair hearing. And to get my vote,
you are going to have to convince me that everybody, both those
who advocated for and those you advocated against—it is basically
very clear who you advocated for. But a lot of people come to the
courts from the side you advocated against, that they are going to
get a fair hearing from you.

Thank you, Mr. Chairman.

Senator CRAIG. Thank you, Senator.

Now let me turn to Senator Ted Kennedy. Ted?

Senator KENNEDY. Thank you, Mr. Chairman.

Welcome, Mr. Myers. We are going to try and get over the fact
that you work for Al Simpson.

Mr. MYERS. Thank you, Senator.

Senator KENNEDY. That is a big, big burden.

Actually, as you know, he has been a good friend and someone
all of us have a good deal of admiration and respect for.

Senator CRAIG. Then we are trusting that all of you will take Al’s
advice in this matter?

Senator KENNEDY. We are always glad to listen.

[Laughter.]

Senator LEAHY. If he had nominated Al, it may be a different
thing.

Senator KENNEDY. Thank you.

In 2001, as the Solicitor General of the Interior Department, you
issued a formal opinion that undercut the Interior Department’s
ability to limit mining that harmed public lands, and that opinion
paved the way for a foreign company to erect a 1,650-acre open-pit
gold mine in the heart of a California desert conservation area in
America’s most culturally and ecologically sensitive areas. The pre-
vious administration had decided not to permit the mine, known as
the Glamis Imperial Gold Mine, because as described by the Advi-
sory Council on Historic Preservation, allowing the mine to be built
would mean that the Quechan Tribe’s ability to practice their sa-
cred traditions as a living part of their community life and develop-
ment would be lost.
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As a result, under the previous administration, the Interior De-
partment concluded that the mine would violate the Federal Land
Policy Management Act, which prohibits mining that causes unnec-
essary or undue degradation of Federal lands. And under the
FLPMA, the Interior Department has a duty to protect the public
lands from mining that cause either unnecessary or undue deg-
radation. However, your opinion as the Solicitor General concluded
that the words “unnecessary or undue” actually meant their exact
opposite, “unnecessary and undue.”

And in the case of the Glamis Gold Mine, your interpretation
meant that although the open-pit mine would have caused undue
degradation of America’s public lands, it was legal because it was
necessary to the foreign mining interests.

A Federal court recently concluded that your opinion mis-
construed the clear mandate of the FLPMA, which by its plain
terms vests the Secretary of the Interior with the authority, indeed
the obligation to disapprove of an otherwise permissible mining op-
eration because the operation, though necessary for mining, would
unduly harm or degrade the public land. The court also held that
you ignored well-established canons of statutory construction.

Those are the two observations, including the basic rules that
Congressional language should be given its ordinary meaning and
every word should be given effect whenever possible. The court con-
cluded that in enacting the FLPMA, Congress’ intent was clear. In-
terior is to prevent not only unnecessary degradation but also deg-
radation that, while necessary to mining, is undue or excessive.

I am troubled by the implication of your view that under the
FLPMA the Interior Department could prevent only mining that is
both unnecessary and undue. Under your reading of the law, the
Act wouldn’t not prevent even the most environmentally dev-
astating mining efforts unless those efforts were completely unnec-
essary to the mining operation.

Since we can expect that mining companies will act in their own
self-interest and will not engage in unnecessary efforts, it is hard
to see how your view of the law would prohibit any mining efforts
at all.

So doesn’t your interpretation of the FLPMA pull the rug out
from under the requirements that the Interior Department protect
the Federal lands?
hMr. MyYERS. Thank you, Senator, for the question. Let me address
that.

The decision that you refer to, a recent decision by Judge Ken-
nedy in the district court, looked at a facial challenge to the regula-
tions that were promulgated by the Department of the Interior in
2001 dealing with this kind of mining activity. The judge ruled in
favor of the Department, finding that the regulations were valid be-
cause they would not allow undue or unnecessary impairment of
the public lands. And the Department’s regulations were promul-
gated in some part because of my opinion that preceded them. So
the Department, my client, felt vindicated by the judge’s decision.

With regard to the specifics of the issue, in my opinion, I did find
some ambiguity in that key phrase. The first administration to de-
fine that phrase was the Carter administration in 1980 when it
promulgated the regulations after the passage of FLPMA, or the
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Federal Lands Policy Management Act, in 1976. That regulatory
definition for unnecessary or undue impairment withstood the test
of time for some two decades and never received a Federal court
challenge.

In the year 2000, that Carter administration definition was
changed with the addition of a standard known as the substantial
irreparable harm standard. And in my opinion, that was the focus.
Was the addition of the substantial irreparable harm standard in
faithful compliance with the underlying statute? In my opinion it
was not, and the Department of the Interior removed that standard
and the court approved that decision.

Senator KENNEDY. Well, the court said, with regard to your opin-
ion, “misconstrued the clear mandate, which by its plain terms”—
that is about as tough a comment about a position, in terms of the
court. And then, to continue, the court also held that you ignored
the well-establish canons of statutory construction.

You might have had your own kind of thinking that there has
been some change. Those are two observations that are about as
tough a criticism as one could have.

Let me continue. I am troubled by the implications of your view
the Interior could prevent only the mining that is both unnecessary
and undue. Under your reading of the law, the FLPMA wouldn’t
prevent even the most environmentally devastating mining efforts
unless those efforts were completely unnecessary to mining oper-
ations. Since we can expect that mining companies will act in their
own self-interest, will not engage in unnecessary efforts, it is hard
to see how your views of the law would prohibit any mining efforts.

I would like to ask you about another aspect of the involvement
of the Glamis Mine matter. As you know, the Quechan Tribe was
directly affected by the Interior’s decision to permit the mining in-
terests from outside this country to create an open-pit mine near
cities that were crucial to the tribe’s religious and cultural life.
Your opinion in the Glamis matter is disturbing not only because
it misinterpreted the Federal law, but also because you and the
Secretary made a decision in this matter without any government-
to-government consultation with the members of the Native Amer-
ican tribe, whose religious liberty and cultural heritage was at
stake. Yet the Department of Interior met with the representatives
of the foreign mining company, seeking to build a gold mine in the
California desert conservation area.

Because of your position in the Glamis Mine matter and other
matters affecting Native Americans, the National Congress of
American Indians, which to my knowledge has not taken a position
on any other of President Bush’s judicial nominees, has written to
this Committee opposing your nomination. And could that letter be
a part of the record, Mr. Chairman?

Senator CRAIG. Without objection.

Senator KENNEDY. So why did the Interior decide not to consult
with the tribe before making a decision that so clearly affected the
tribe’s religious freedom and culture?

Mr. MYERS. The Department of the Interior, through the Bureau
of Land Management, which was the agency with the primary au-
thority over this mine site, consulted with the tribe about their con-
cerns.
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Senator KENNEDY. But did you ever talk with them at all?

Mr. MYERS. No, I did not, Senator. I proceeded to look at this
issue when I first arrived at the Department. When I got there, the
regulation that was underlying this decisionmaking had been sus-
pended by the Department. In addition, there were four Federal
pieces of litigation pending. So when I got into the Department, I
was handed a notebook with a number of hot issues, and one of
those was this particular mine site because of the litigation and the
suspension of the regulations.

So I turned to it immediately to determine on a fairly narrow
point of law whether there was a problem with the underlying legal
decisionmaking.

Senator KENNEDY. Well, the Department met with the mining
company, but you did not feel that it was necessary to meet with
the tribe.

Mr. MYERS. It wasn’t, Senator, that I felt it was unnecessary—

Senator KENNEDY. Well, did you ever make a recommendation
that you should meet with the tribe?

Mr. MYERS. That I should meet with them?

Senator KENNEDY. Yes, or you or someone else, did you ever
make that recommendation?

Mr. MYERS. Well, I was informed that the Bureau of Land Man-
agement was consulting with them, and I thought that was appro-
priate.

Senator KENNEDY. Did you know whether they had talked to,
met with them on this case?

Mr. MYERS. Yes, I was told—

Senator KENNEDY. But you did not feel as the person that was
involved—did you ever meet with the other side?

Mr. MYERS. I did, but not upon invitation. My door was open,
and they called for a meeting.

Senator KENNEDY. Well, your door is open. I am asking, it is
open to one side and not open to the other? Did you ever feel—

Mr. MYERS. No.

Senator KENNEDY. —that when one side came in, the other side
ought to be invited in?

Mr. MYERS. It was, Senator, open to both sides and—

Senator KENNEDY. But one—just so I have it straight. It was
open.

Mr. MYERS. Yes, sir.

Senator KENNEDY. But one side came in, and then when you saw
the one side, did it ever occur to you that you probably ought to
see the other side, too? Or are you going to leave it up to the Indi-
ans?

Mr. MYERS. It didn’t really, Senator, because I had already start-
ed my opinion, and—

Senator KENNEDY. You started your opinion?

Mr. MYERS. I had started it prior—

Senator KENNEDY. When? After you talked to the gold mine?

Mr. MYERS. No, sir. Before.

Senator KENNEDY. Before. Before you even gave consideration to
seeing—well, you know, even if your job is to interpret the law, the
legal standard has to be assessed in light of the facts. And I think
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it would have been helpful to learn the facts, the view, the tribe’s
view of the facts.

Is my time up?

Senator CRAIG. Your time is up.

Senator KENNEDY. I have other questions, if I could.

Senator CRAIG. Surely.

Senator KENNEDY. Thank you, Mr. Chairman.

Senator CRAIG. We will do another round.

I am going to take my colleagues in order of their arrival. Let
me turn to Senator Durbin.

Senator DURBIN. Thank you, Mr. Chairman.

Mr. Myers, thank you for joining us. You may be aware from
press accounts that we are in the midst of an investigation of this
Committee and computer theft of documents from Democratic Sen-
ators and their staff. And the question I am about to ask you does
not relate to you in any personal way, but it is going to be a stand-
ard question which I will ask of all the candidates who come before
this Committee.

In preparation for your testimony today before the Judiciary
Committee of the Senate, did you meet with any staffers on the
Senate Judiciary Committee staff?

Mr. MYERS. Yes, sir.

Senator DURBIN. And did you also meet with any representatives
of the Department of Justice?

Mr. MYERS. Yes, I did.

Senator DURBIN. And any other Federal agencies, the White
House or any other agencies in preparation for today’s testimony?

Mr. MYERS. Yes.

Senator DURBIN. And could you tell me if during the course of
preparing for this testimony you were given any documents or in-
formation which would lead you to believe that they were from
Democratic Senate staff members or Democratic Senators?

Mr. MYERS. Not at all.

Senator DURBIN. I thank you for that very much. We do not
know the nature and extent of this theft and burglary of the com-
puter documents. I know my office was one of the offices that was
targeted for the theft of these documents. And once we have estab-
lished that, I will just say for the record, Mr. Chairman, I am going
to ask this Committee to ask of all of the nominees who have come
before us during that period of time basically the same questions
I have asked of you. But I am very happy that you have responded
as you have today.

Let me ask you just a few questions relative to your background
and the position which you are seeking. Do you feel that you are
in the mainstream of thinking when it comes to environmental pro-
tection?

Mr. MYERS. Yes, Senator. The only reason I pause is because my
statements and my writings have been on behalf of clients, whether
that’s in public service or in the private sector. And I would submit
to you that those individuals are in the mainstream, by and large.
Some may not be.

Senator DURBIN. I know that the role of an attorney is an advo-
cate. I want to ask you: Is there anything that you have written
on behalf of your clients that you do not personally believe?
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Mr. MYERS. I have advocated in some cases where I told the cli-
ents I frankly did not think it was a winnable case, that I thought
my reading of the law and the precedents suggested that it was
going to be difficult. Certainly there was a colorable argument and
a fair argument to be made on their behalf, but I gave them advice
that it would likely be difficult to win going in, and yet I carried
their argument forward.

Senator DURBIN. But you have taken that to a different level.
What you have said to me is you have said to a client someone else,
some court, may not agree with what I am about to write here.

Mr. MYERS. Right.

Senator DURBIN. I want to ask you personally, the things that
you have written, the legal statements that you have made on be-
half of your clients, did you believe them?

Mr. MYERS. To the extent that as an attorney I believed it was
important to believe in my clients, and my standard, Senator, es-
sentially, in a nutshell, if you will, is that the client deserves the
representation as long as they are not asking me to do something
that’s unethical, immoral, or illegal. And if they pass that bar, then
I am willing to absorb their cause as my own because I believe it
makes me a better advocate.

Senator DURBIN. Well, let me then get into some specific things
that you have written, and you can tell us now whether you agree
with them or believe them today or whether they were merely what
you considered to be a lawyer’s responsibility when you did these
things.

You have said some things relative to the Commerce Clause, and,
of course, that is an important issue for us because for 70 years
that has been settled law, that the Commerce Clause was basically
the hook by which the Federal Government had authority to extend
the rights, liberties, and even restrict some activity by entities,
businesses, and individuals. And yet what I find I your writings,
for instance, in a case in my own home State, Solid Waste Agency
of Northern Cook County v. U.S. Army Corps of Engineers, you ar-
gued that Federal regulation of land use is beyond Congress’ Com-
merce Clause power because that area is traditionally regulated by
State and local governments.

Since the Commerce Clause, Mr. Myers, is the authority upon
which many of our most essential health, safety, environmental,
and anti-discrimination laws are based, I would like to ask you:
Are you arguing with that school of—or are you supporting that
school of thought which rejects the use of the Commerce Clause to
give the Federal Government its power over issues involving
health, safety, environment, and discrimination?

Mr. MYERS. Clearly, the Commerce Clause has an important role
to play, and the Congress’ interpretation of that clause in exercise
of its duties to pass legislation is key. There are many examples
on our statutory code books of the proper exercise of that for envi-
ronmental, for health, safety, and welfare type of standards.

In the argument that I was making in the SWANCC case, there
was a question that the clients had about the applicability of the
Commerce Clause to this particular municipal land waste site in
this abandoned strip mine and whether that was a correct exten-
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sion. So I made that argument on their behalf, along with the
Clean Water Act arguments.

Senator DURBIN. Did you believe it? Is that your point of view?
Is that the view you will take to the bench if you are, in fact, con-
firmed?

Mr. MYERS. Well, the Supreme Court didn’t reach that issue in
its decision. It stuck with the Clean Water Act—

Senator DURBIN. No, no. I want to know what is in your mind.
I want to know what you believe. Is that what you believe and is
that the philosophy you will take to this lifetime appointment?

Mr. MYERS. I think the best answer to that, Senator, is that I
would like to follow the Supreme Court’s decisions on that. If I,
frankly, were to sit here and opine on a personal belief on this or
that, then litigants who might come before the Ninth Circuit on
which I would sit, if I am so fortunate to be confirmed, would be
combing through this transcript to discern my personal views. And
I, frankly, would not want litigants to think they needed to even
go there, that they should believe that I would follow the prece-
dents of the Ninth Circuit and of the Supreme Court.

Senator DURBIN. Mr. Myers, that is what all nominees say. All
we can go on is what you have done and what you have written
and what we apparently can conclude that you believe.

Let me go to a second issue, the issue of property rights, which
has been central to your life as a lobbyist and your life as a mem-
ber of the Bush administration and the Department of Interior.

The case is Sweet Home Chapter of Communities for a Great Or-
egon v. Babbitt, and you argued that the constitutional right of a
rancher to put his property to beneficial use is as fundamental as
his right to freedom of speech or freedom from unreasonable search
and seizure. That statement, Mr. Myers, runs in direct conflict
with Supreme Court precedent, which says that there are certain
rights, certain fundamental rights which are really elevated when
it comes to our Government. And they have identified the right of
free speech and the right of freedom from unreasonable search and
seizure.

Are you arguing and do you believe that the right to private
property is at the same level, as you say here, “is as fundamental
as the right to free speech” Do you believe that when it comes to
assessing the Government’s activity relative to property rights,
that it should be subject to the strict scrutiny test which is re-
served for the most precious and guarded rights in our Constitu-
tion?

Mr. MYERS. I think probably the best answer to your question,
Senator, is to refer to the brief from which you are citing, and in
that passage to which you refer—I did not write the brief, but it
was a reference to the Supreme Court’s decision in 1994 in the
property case of Dolan v. City of Tigard. And in that decision of
the Supreme Court, the Supreme Court said that the Fifth Amend-
ment, which contains, as you know, the Takings Clause, is as much
a part of the Bill of Rights as any other amendments in the Bill
of Rights and that it should not be, to use the Court’s words, “rel-
egated to the status of a poor relation.” And using that precedent
from the Supreme Court, that was the point that we were trying
to make in that—
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Senator DURBIN. So you don’t back off? This is what you believe?
When it comes to strict scrutiny and the most guarded rights under
the Constitution, the right to property is equal to freedom of
speech, freedom of religion, freedom from unreasonable search and
seizure? That is your belief?

Mr. MYERS. My use of the analysis of strict scrutiny would be,
I think, primarily in the context of equal protection and due proc-
ess. But I would stand on the Supreme Court’s decision in Dolan
v. City of Tigard as a statement of the Supreme Court, which is
binding upon the Ninth Circuit.

Senator DURBIN. All right. Let me move to another area. In the
Sweet Home case, you also—excuse me, I have that—yes, I believe
it was in that same case. You praised what you called the Supreme
Court’s “retreat from the protection of privacy.” Do you believe that
though it is not enunciated in the Constitution that we have a fun-
damental right to privacy as citizens in this country?

Mr. MYERS. Well, the Supreme Court has been crystal clear on
that, and the answer is yes.

Senator DURBIN. Why would you then celebrate what you called
the Supreme Court’s “retreat from the protection of privacy”?

Mr. MYERS. Frankly, Senator, I'm not sure of the context of that
quote, but it may have been a reference to the decision of the Su-
preme Court that was recent to the time of that writing in the case
of Bowers v. Hardwick, which was universally seen as a retreat
from some of the Supreme Court’s previous precedents on privacy.
My statement was merely a reflection of general knowledge to that
extent. It was not a unique thought to me.

Senator DURBIN. May I ask you, when it comes to your legal ex-
perience, you have indicated that you have had no criminal litiga-
tion experience. How many civil cases have you taken to verdict,
either with or without a jury?

Mr. MYERS. I would guess a dozen.

Senator DURBIN. A dozen cases to verdict?

Mr. MYERS. Yes.

Senator DURBIN. All right.

Senator CRAIG. Senator, your time has expired.

Senator DURBIN. Thank you very much.

Senator CRAIG. Let me turn to my colleague, Senator Feingold.
Russ?

Senator FEINGOLD. Thank you very much, Mr. Chairman.

Congratulations, Mr. Myers. Welcome to your family.

Mr. MYERS. Thank you.

Senator FEINGOLD. Environmental issues are of greater concern
to me and the people of the State of Wisconsin and, of course, many
important environmental issues come up before the Ninth Circuit.
So I would like to focus my questions on those types of issues.

I would like to first follow on a matter that Senator Durbin just
brought up. You authored a Supreme Court amicus brief on behalf
of the National Cattlemen’s Beef Association and others in the so-
called SWANCC case. That case involved a challenge to the Federal
Government’s authority to prevent waste disposal facilities from
harming waters and wetlands that serve as vital habitats for mi-
gratory birds, and as was indicated, you argued in your brief that
the Commerce Clause does not grant the Federal Government au-
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thority to prevent the destruction and pollution of isolated inter-
state waters and wetlands.

For 30 years, the Clean Water Act has protected our Nation’s wa-
terways, including lakes, ponds, and streams, and so I also am in-
terested in your views on the Commerce Clause and the Clean
Water Act in general.

Let me follow up on what Senator Durbin asked you in a little
different way. Is it your view that the Commerce Clause is the only
possible constitutional authority for passing the Clean Water Act?
Might one also find Congressional authority over protection of wet-
lands in not just the Commerce Clause but the Property Clause,
the Treaty Clause, or the Necessary and Proper Clause?

Mr. MYERS. Well, I would hesitate at this moment to speculate
on other bases for the Clean Water Act. Clearly, it is constitutional.
Whether a particular clause is the basis for that or not, I refrain
from speculating on simply because that may be the basis of an ar-
gument that might come before me.

It might be helpful, Senator, for me to put in context for you the
brief that I did file.

I was representing, as you said, landowners, large landowners in
the form of cattle ranchers, who were concerned that the Corps of
Engineers’ interpretation of the Clean Water Act might impinge
upon a Congressional exemption that those farmers and ranchers
enjoyed. Under the Clean Water Act Section 404(f), there is an ex-
emption for ordinary farming and ranching activities. And the con-
cern was that if the Corps of Engineers were to require a permit
for an alteration of a stock pond, that that would have a fairly dra-
matic impact on that statutory exemption. And that’s why I filed
that brief on their behalf.

Senator FEINGOLD. So you would not exclude the possibility of
those other provisions in the Constitution being a basis for the con-
stitutionality of the Clean Water Act?

Mr. MYERS. Well, I can fairly say I wouldn’t exclude them, yes.

Senator FEINGOLD. Is it your view that Congress exceeded its
constitutional authority in passing the Clean Water Act?

Mr. MYERS. No.

Senator FEINGOLD. The Department of Justice on behalf of the
Army Corps and EPA has filed approximately two dozen briefs in
Federal court since this SWANCC decision. In these briefs, the
DOJ has consistently argued that the Clean Water Act does not
limit coverage of the Clean Water Act to navigable in fact waters.
For example, in one brief, DOJ argued, “SWANCC does not limit
the coverage of the CWA to navigable in fact waters and wetlands
adjacent thereto.” The brief continues: “To exclude non-navigable
tributaries and their adjacent wetlands from the coverage of the
Act would disserve the recognized policies underlying the Act since
pollution of non-navigable tributaries and their adjacent wetlands
can have deleterious effects on traditionally navigable waters.”
That is the end of the quote.

Do you agree with the administration’s consistent interpretation
of the SWANCC case?

Mr. MYERS. Well, let me speak to my interpretation because I
don’t know which cases those are that you might be referring to,
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and I don’t want to speculate when I don’t have that level of famili-
arity.

Senator FEINGOLD. One would be the brief in United States v.
Rapanos in the United States Circuit Court of Appeals for the
Sixth Circuit.

Mr. MYERS. Okay. The Supreme Court ruled in favor of the solid
waste agencies, and I suppose you could say by reference to my
amicus party, since we were on the side of the petitioners, and de-
termined that the Clean Water Act did not extend to isolated,
intrastate, non-navigable wetlands.

Senator FEINGOLD. You disagree with the administration’s ap-
proach?

Mr. MYERs. If their approach is consistent with my under-
standing as just announced, I would not disagree with it. That’s my
understanding of the ruling in SWANCC.

Senator FEINGOLD. Senator Durbin asked you—let me just ask
you directly again. How do you read the Supreme Court’s SWANCC
decision? What waters, if any, do you believe should not receive
Federal Clean Water Act protection post-SWANCC?

Mr. MYERS. Well, I don’t want to sound flippant, but obviously
the particular abandoned mine site that was the subject of the liti-
gation we could safely state is exempt. Then the question is what
other types of water bodies might be like that abandoned mine sit
that would be used for landfill. And the core principles that I un-
derstood from the decision—and, frankly, I haven’t reread it in
many years, but it was that if you have an isolated, intrastate,
Hon-navigable wetland, that is not subject to Clean Water Act juris-

iction.

Senator FEINGOLD. Now, let me ask you about another—

Mr. MYERS. For purposes, Senator, of a 404 permit.

Senator FEINGOLD. In the Headwaters Inc. case, the Ninth Cir-
cuit has ruled that the SWANCC decision should be read narrowly
and that wetlands, streams, and other small waters remain pro-
tected by the statute, and implicitly that the rules protecting those
waters are constitutional.

Would you follow the circuit’s precedent if confirmed, or would
you try to change it?

Mr. MYERS. I would follow it, Senator.

Senator FEINGOLD. Let me ask you about a different matter then.
This year marks the 40th anniversary of the Wilderness Act, and
I had the pleasure of being involved in creating a Senate Wilder-
ness Caucus, and wilderness issues are very important to me and
my constituents in Wisconsin.

During your time at the Interior Department were you involved
in discussions regarding possible changes of the interpretation of
FLPMA, wilderness inventory power and the ability to designate
wilderness study areas to the planning process prior to 2003?

Mr. MYERS. The matter that I think you’re referring to, Senator,
was the settlement of a piece of Federal litigation in the District
Court in Utah brought by the State of Utah and others against the
Federal Government, and the settlement that was reached was es-
sentially to suggest that the authority of FLPMA, the Federal
Lands Policy Management Act, was very clear on the ability to es-
tablish wilderness areas under Section 603 of that Act.
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Senator FEINGOLD. Right. But were you involved in discussions
regarding possible changes to the interpretation?

Mr. MYERS. Yes, I was.

Senator FEINGOLD. And what were the nature of those discus-
sions and what was your role?

Mr. MYERS. Well, the discussions were should we settle this case,
and if so, what would be the parameters of that settlement? So I
was a participant in that to discuss whether under the Wilderness
Act and under FLPMA the settlement was appropriate. It was filed
and the District Court accepted it.

Senator FEINGOLD. As Solicitor General for the Interior Depart-
ment, as you indicated, you approved the filing of a settlement with
the State of Utah last April that will remove the possibility of ad-
ministrative protection for millions of acres of potential wilderness
on BLM lands outside of Alaska. This approval came despite the
fact that every Interior Secretary in the previous 26 years, includ-
ing James Watt, affirmed and used BLM’s authority to administra-
tively protect lands as wilderness study areas. Would you please
explain how you reached the decision to undertake this dramatic
policy reversal in litigation?

Mr. MYERS. I think I need to clarify, Senator, that the settlement
that was reached in the negotiations between the State and the De-
partment of Justice continued to protect designated wilderness and
designated wilderness study areas under FLPMA Section 603.

Senator FEINGOLD. Did you conclude that you would not have
prevailed on the question of the ability of BLM to carry out wilder-
ness inventories in the State of Utah v. Norton?

Mr. MYERS. We decided that under the authority that Congress
had clearly set out under Section 603, that the inventorying for wil-
derness and the designation of wilderness was, under the Act, sub-
ject to a 15-year expiration date, which seemed fairly clear from
the reading of the Act, and that was the context from within which
the settlement was reached.

Senator FEINGOLD. Did you arrive at the conclusion, when the
Tenth Circuit had already held that the State of Utah—excuse me
one second. How did you arrive at the conclusion, when the Tenth
Circuit had already held that the State of Utah did not have stand-
ing to challenge BLM’s wilderness inventory authority and there-
fore rEl‘cah could not have possibly much less prevailed on that
issue?

Mr. MYERS. There were two separate authorities in the context
of the litigation for wilderness study area designation. Clearly
under Section 603 under the mandate of FLPMA, the administra-
tion was given 15 years in which to designate proposed wilderness
and to forward that by the Secretary of the Interior, Former Sec-
retary Andrews, to the President, and from the President to Con-
gress for designation. And that included wilderness study areas as
well as proposals for specific wilderness.

Those proposals went forward and those wilderness areas and
wilderness study areas exist today. The disconnect was whether
there were other provisions outside of Section 603 that provided
that authority, and I didn’t think there was.

Senator FEINGOLD. Well, I want to pursue this some more, and
this will be important to me as we go forward. I am concerned that
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this has the appearance of a case of utilizing closed door negotia-
tion of a settlement to make a controversial policy reversal without
public input and with no accountability to Congress. As I under-
stand it, this has a binding effect on the future. But in fairness to
you, I will follow up on the arguments you have made with regard
to the ability to do something with regard to wilderness for 26
years. I think this has very serious implication. But I do thank you
and I will pursue this with you further.

Thank you, Mr. Chairman.

Mr. MYERS. Thank you, Senator.

Senator CRAIG. Your timing is excellent. Thank you.

Let me at least opine for the record that my colleagues who have
asked questions today are from states where limited if hardly any
Federal land exists. For those of us from the West who work with
our Federal public policy on occasion, if not all the time, sometimes
we find it in conflict, sometimes we find it balanced, but I would
guess that most westerners are oftentimes frustrated by the au-
thority the Federal Government holds over them both in individual
and collective acts. I say that not to you, Mr. Myers, but for the
record, as a westerner who grew up in a public lands State, often
frustrated by the Federal Government, and probably one of the
driving motives that made me a U.S. Senator.

But as a Senator, both myself and my colleagues make public
statements, and every 6 years we are held accountable for those.
You have obviously made public utterances or at least made state-
ments for a public record. I understand in 1988 you were writing
about the nominee, Judge Bork, at the time, and you opined that
whether some of the opinions herein may 1 day come back to haunt
you. I suspect you have not been “Borked” and neither have any
of us, but I think oftentimes, as we move ahead with our careers
and our lives, that those of us who make public statements find a
need to adjust, modify, or openly stand by that which we make.

Let me go back to a couple of items that have been brought up
by our colleagues as it relates to mining and grazing, very impor-
tant issues for public land management, very important issues for
States and private interests, depending on your point of view and
the law itself.

You have been criticized for your involvement in permitting the
process for a proposed gold mine in Southern California. My col-
league from Massachusetts mentioned it, the Klamath Gold Mine.
But in fact, you were not involved, I understand, in the permitting
process at all, but rather you simply issues a solicitor opinion re-
garding the proper scope of the Interior Department’s authority
under the Federal Land Policy Management Act, that we call
FLPMA, which allowed Klamath Gold, the owner of several claims
in the area, to proceed with a pre-existing mining proposal. Is that
not correct?

Mr. MYERS. That’s correct, Senator.

Senator CRAIG. So on what basis if any could someone assert
that you handled this Klamath Gold Mine claim?

Mr. MYERS. Well, I certainly had no involvement in consideration
of the proposed plan of operation. That is the authority and exper-
tise of the Bureau of Land Management. As you suggested, my role
in that matter was looking at a fairly narrow point and deter-
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mining whether the Department had the Congressional authority
that it needed to make certain interpretations.

Senator CRAIG. I am going to pursue this line of questioning, but
my colleague from California has just arrived, and of course this
particular decision and action took place in her State.

Senator Feinstein, we are talking about the Klamath Gold Mine
Claim and that decision. Let me proceed.

Had not the Babbitt Interior Department approved this same
proposal supported by two draft environmental impact statements
in 1996 and 1997, and two separate Native American Tribal Cul-
tural Resource studies in 1991 and 1995? Up until the last week
of the Clinton administration, was that not the position?

Mr. MYERS. Yes, Senator, that is correct.

Senator CRAIG. Then I understand that Former Secretary
Babbitt’s denial of Klamath’s mining claim was based on a 1999 so-
licitor opinion which in turn was based upon a novel interpretation
of Federal law. Your opinion rescinded that interpretation. Did you
draft your opinion based on Klamath lobbyists, had exclusive in-
sider access to the Department of the Interior? How did you arrive
at your opinion in that case?

Mr. MYERS. Well, as I mentioned earlier, when I arrived at the
Department this issue was alive and well. The department had al-
ready put on hold the regulations that were the basis for the deci-
sion, and they were in suspension mode basically, and I had four,
by some counts, five pieces of Federal litigation pending. So it was
an issue that I needed to turn to, and I relied on my colleagues in
the Solicitor’s Office to give me the history of the mine site, the his-
tory of Solicitor Leshy’s opinion, and we coordinated obviously to
discuss whether or not that was a fair reading of FLPMA.

Senator CRAIG. In fact, as I followed that case and saw your deci-
sion, I felt you had little choice but to rescind the prior opinion be-
cause it simply could not be defended in the courts. Is that correct?

Mr. MYERS. My concern specifically was with the key phrase that
was the basis for the previous decision, and it’s known as “undue
impairment” and that is within the Federal Land Policy and Man-
agement Act. That portion of the Act deals with the California
Desert Conservation Area and is rather specific. The Act, as passed
in 1976, gave Congress—excuse me—gave authority to the Sec-
retary to promulgate regulations if he or she so chose, and that if
those regulations were promulgated, they should consider undue
impairment of the area. No Secretary, since the passage of the Act
in 1976, had taken the opportunity that Congress had provided to
promulgate the regulations. It was simply my thinking that before
the Department should try to apply the standard, that it should
take the initial step of promulgating regulations under the Admin-
istrative Procedures Act with notice and comment to the public, so
that that process would be followed according to the statutory man-
date.

Senator CRAIG. Thank you.

For the balance of my time let me turn to the issue of grazing,
one of the legal and appropriate utilizations of public land resource
in the opinion of many westerners and I would hope most Ameri-
cans. It was referenced earlier by one of my colleagues that to com-
pare the Federal Government’s management of public lands to
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King George’s tyrannical rule over American colonies and claim
that public land safeguards are fueling a modern-day revolution in
the American West.

Since I have served on this Committee, Mr. Myers, I have be-
come familiar with but not more tolerant of the practice of hard left
groups deliberately taking nominees’ quotations out of context and/
or misrepresenting what the nominees said or wrote, then trying
to smear the nominees’ basis on their misrepresentation. It is even
less proper for Senators I think to give credence to those who play
that game. Here is one against Mr. Myers that does not stand up
to even 5 minutes worth of research. So what I am going to do now
is read the quote. “So wrote our Founding Fathers in the Declara-
tion of Independence”—I believe this is these words—“describing
the tyrannical actions of King George in levying taxes and turning
even the simplest enterprise into exercises in bureaucratic and reg-
ulatory entanglement. A modern-day revolution has been brewing
in America’s West, and it is founded on a similar set of grievances.
In the late 1970’s and early 1980’s it was called the Sagebrush Re-
bellion. For the past several years it has been known as the War
on the West. This has become a rallying cry amongst many west-
erners who object to the Government over-regulation and efforts to
limit their access to Federal range lands, revoke their property
rights and generally eliminate their ability to make a living on the
land.”

I believe that is the fullness of the context. And I think that
what I sense you are reacting to—and you can certainly put it in
your own words—but what I have reacted to when using phrases
like “the War on the West” or the “Sagebrush Rebellion”—and
when I was elected to Congress in the early 1980’s it was brewing
might loudly—was an attitude or a frustration that there is reason-
able regulation and appropriate regulation, and then there is exces-
sive regulation that denies or limits so dramatically the ability of
certain legal and historic uses of our public lands. I will stop there.
I will not put words in your mouth. I will turn to you for any re-
sponse to those comments.

Mr. MYERS. Well, let me pick up where you left off, Senator. Cer-
tainly there are appropriate regulations for use of Federal lands,
and specific to grazing. In fact, the Taylor Grazing Act of 1934 was
passed in large measure because ranching interests wanted to reg-
ulate the use of the western lands against cattle barons who were
coming out from the railheads and unloading livestock by the cattle
car and running rampant over all of the lands that these ranchers
had already established. So I think there is a clear history of the
importance of environmental regulations on ranching.

I would like to point out as well, within the context of the article
that you just mentioned, that my statement at the beginning about
the War on the West and the Sagebrush Rebellion was to put in
historical context where we found ourselves. The theme or thesis
of the article was that it would be much better if the Federal Gov-
ernment would work with environmental stewards to enhance the
environment, and in fact, other quotes from that article are spe-
cific, where I say that environmental stewardship is both good
business and good citizenship.
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Senator CRAIG. Most westerners would agree with that state-
ment.

A little time left, but we have had new colleagues—I should not
say new colleagues—but colleagues join us, and let me turn to
them in the order in which they have come for their first round if
they choose.

I believe, Senator Schumer, you arrived ahead of Senator Fein-
stein, so we will start with you.

Senator SCHUMER. Thank you, Mr. Chairman. First let me say
I am glad to be back in this room. I want to thank my House col-
leagues for their courtesy. As many know, I served for 16 years on
this Committee. I was in this seat for several years till seniority
moved up. I think I may have been—no, I think I was a little fur-
ther over.

Senator CRAIG. Chuck, before you arrived this morning, I am told
by our staffs that we are making history here, that nomination
hearings have never been held here by the Senate. So you are pos-
sibly making double history today.

Senator SCHUMER. Well, I did make history when I sat here be-
cause I was the only person to serve on the impeachment pro-
ceedings in both the House and the Senate. From my point of view,
it had a happier outcome in the Senate than in the House, but I
am still glad to be here.

I might note that having served under a bunch of these Chairs,
Henry Hyde and Peter Rodino and Jack Brooks, and not Manny
Seller, but he held the seat I held in the House and was Chairman
of Judiciary for decades. So I am glad to be here.

Second, I just wanted to note, as others have, we are at a little
bit of a disadvantage today because of the ricin attack. Our staff’s
access to all of our computers, which I presume are now secure—

Senator CRAIG. Made secure by the Chairman of the full Com-
mittee, Senator Hatch, correct.

Senator SCHUMER. We thank him for that, very much so, but we
are at a little bit of a disadvantage. Whether we need—we may,
Mr. Chairman, I would just like the record to show, may need an-
other hearing to flesh out the record here if we find—and I hope
the Chairman—he has always been good this way—would under-
stand that.

Senator CRAIG. The record will remain open and you can cer-
tainly submit questions and the nominees will respond appro-
priately.

Senator SCHUMER. Maybe they can have the record remain open
for a little extra period of time, because we are not getting back
to our office in the Hart Building until tomorrow, and the Dirksen
Building, where my Judiciary staffers are, is not going to open I
think till Monday.

Mr. Myers, first I want to welcome you and thank you for being
here.

Mr. MYERS. Thank you, Senator.

Senator SCHUMER. You and I disagree on a whole lot of things,
and I am going to ask some pretty sharp questions, but that does
not mean that I do not hold you personally in high regard, and I
do not want particularly your children—I have two daughters. Are
those your two daughters?
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Mr. MYERS. They are.

Senator SCHUMER. So I have two daughters a little older than
yours, and I know if they were sitting here they would be a little
puzzled why people are asking such tough questions of their nice
Dad.

Senator CRAIG. So, Dad, behave yourself, okay?

Senator SCHUMER. Yes, exactly. So I just wanted to tell them,
your dad is a good man, and he is seeking public service and we
admire that.

Now, as you probably know, Mr. Myers, I have three standards
when I choose and vote on judges. They are excellence, they should
be legally excellent, not somebody’s brother-in-law or some political
hack. A Federal Judge, particularly a Court of Appeals Judge has
enormous power. The second standard is moderation. I do not like
Judges too far right or too far left. Judges who are idealogues tend
to want to make law, not interpret the law. And the third is diver-
sity. I do not think the bench should just be white males. That
third category has to be taken as you look at a whole school of
nominees, so it is not really relevant.

And I do not have much doubt on your excellence provision part
of you, but I do have doubts on the moderation part, and that is
where I will ask my questions.

You have had a long and distinguished record of passionate advo-
cacy for private mining and ranchers’ interests, and I respect that,
respect the work you have done in the private sector, and respect
the fact that when it comes to environmental policies you clearly
have had deeply-held beliefs which you have worked hard to make
the law of the land, and those deeply-held beliefs are represented
in part by some of the comments you have made regarding environ-
mental protection laws and those who support them.

Now, I know my good friend from Idaho has said, “Well, these
quotes should not matter.” I think they matter very much. We do
not know of Mr. Myers’ record as a judge or as a law professor be-
cause I guess you have never served as either of those. So it is not
only the cases he litigates, because we have had lots of people come
before us and say, “I didn’t agree with the case I litigated, but I
was being a good lawyer.” So the comments that people make are
all we have and I think they are extremely relevant and I think
I would be not doing my obligation to the 19 million people of New
York, or for that matter the 280 million people of America if I did
not ask about them, because they do come off as hardly moderate.
Here are some of them.

In one article—this was not rhetoric in the courtroom, it was an
article—you said, “Environmentalists are mountain biking to the
courthouse as never before, bent on stopping human activity wher-
ever it may promote health, safety and welfare.” I do not think
most people in this country would think environmentalists are try-
ing to stop health and safety. You may think they go too far in pro-
moting health and safety, but to say they are stopping it, wow. The
cases you were discussing include suits to halt the racially dis-
criminatory placement of waste treatment facilities, to protect irri-
gation canals from toxic chemicals, and to halt logging in protected
national forests.
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Some of my democratic colleagues will tell you that much to their
chagrin, I agree that there are abuses in our litigation system, and
that frequently Americans resort to courts all too quickly when no
one is at fault, there is no appropriate remedy or the matter could
better be handled legislatively or extrajudicially. That said, the
cases you were discussing hardly seem to be the examples of wild-
eyed litigation run amuck, and your comment is hardly reflective
of the moderation and temperament we look for from judicial nomi-
nees. It is not just one quote we are plucking out of here. There
is a whole long series. Let me read you a few others.

You compared the Government’s management of public lands to
King George’s tyrannical rule over the American colonies. I have
heard that before I came in Senator Leahy asked you a little about
that one. But here are some others that I am going to ask you to
respond to. You wrote that the Federal Government’s “endless pro-
mulgation of statutes and regulations harms the very environment
it purports to protect.”

And specifically regarding the Endangered Species Act and the
Clean Water Act, you said that they have “the unintended con-
sequences of actually harming the environment.” I do not think
most people think that of the Endangered Species Act and particu-
larly the Clean Water Act.

You claimed that it’s “fallacious to believe that centralized gov-
ernment can promote environmentalism.” Well, that seems to be a
view that was more appropriate 100 years ago, and discounts all
the advances and changes and progress that we have made in this
country. There is a broad consensus in America, Democrats, Repub-
licans, liberals, conservatives, economists, that there are
externalities, that if I run a power plant, it may be in my
business’s interest to send noxious fumes and smog into the air,
and it may not even hurt my State. We have this problem in the
Northeast. Because the winds blow the stuff over, away from my
State and into the Adirondack Mountains. The only resort is the
central government, and you seem to just dismiss it.

So I want to ask you about those quotes. I will get back to them.

You argued that the Federal public land safeguards are fueling,
“a modern-day revolution in the American West,” that our environ-
mental regulations are “designed to turn the West into little more
than a theme park.”

Well, you may not agree, but there are tens of thousands, mil-
lions of citizens who want to enjoy the environment as is. And to
say that our forests or our lakes or our rivers or our deserts are
a theme park?

You called the Migratory Bird Rule, “an unwarranted and des-
potic intrusion by the Federal Government over every brook, creek,
cattle tank, mud puddle, slough damp spot in every owner’s back-
yard.” How do you say that? Slew. I am from Brooklyn. I do not
know too many sloughs.

You called the California Desert Protection Act, one of Senator
Feinstein’s most—we all respected her for the job she did getting
it passed. I am not going to ask you about it. I imagine she will,
but you called it an example of legislative hubris. And the list goes
on and on, not one quote, not two, but it seems these are your
deeply-held beliefs. I respect those beliefs. I even respect the right
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to go to court and litigate those beliefs, or for you to defend those
who are litigated against.

The question is, when you become a judge on the Ninth Circuit,
when you have had such deeply-held beliefs, how can we be as-
sured that you will simply impose the law? That when a company
is violating the Clean Air or Clean Water Act, that you will not
think that these are harsh despotic regulations and try to undo
them, because they are the law of the land supported by Democrats
and Republicans alike?

My fear, to be honest with you, sir, is that when it comes to envi-
ronmental protection we will be putting the fox in charge of the
hen house, that you will do your mightiest from the bench not to
interpret the law, but to write it in a way that you like because
you feel so passionately that the law has gone amuck. So you do
not strike me as a moderate. You strike me, at least on environ-
mental issues, as someone quite extreme, that if you had to put all
Americans and rate them from 100 who are the most liberal to 1
being the most conservative, you would not even be a 10, you would
be a 1 or a 2. The question is whether 1’s or 2’s or for that matter,
99’s or 100’s—because I feel I like moderate judges—should be on
the bench. And—

Senator CRAIG. Senator, you have now taken 11 minutes of the
10-minute time.

Senator SCHUMER. I have more to say here, and I apologize.

Senator CRAIG. We will get back to you on the next round.

Senator SCHUMER. I would ask that my entire statement be read
in the record, but let me just add—

Senator CRAIG. Without objection.

Senator SCHUMER. Let me just ask Mr. Myers to please put in
whatever context he chooses, the quotes that I outlined, the three,
that endless promulgation of statutes and regulations the very en-
vironment it purports to protect, that the Clean Air Act—Clean
Water Act and the Endangered Species Act—but I am particularly
interested in Clean Water—have the unintended consequences of
harming the environment, and, “that it is fallacious to believe that
centralized government can promote environmentalism.”

Thank you, Mr. Chairman.

Senator CRAIG. Mr. Myers?

Mr. MYERS. Thank you, Senator. I will do my best to respond to
my comments. I think my starting point is perhaps your starting
point, and that is the question of moderation, which you defined as
essentially a desire to confirm non-activist judges. I agree with that
completely. I think one of the strengths that I bring to this table
today is the fact that I have had an opportunity to work in the
three branches of Government, not as a judge of course, but as a
litigator, as a member of the Senate staff, and in three cabinet-
level agencies at various times and in various positions.

In that context I've had an opportunity to see firsthand the im-
portance of separation of powers. The reason I raise this is because
it’s important in the context of moderation. Every court, every
judge, should respect the appropriate role of the Executive Branch,
and the Legislative Branch and not try to do those jobs.

But as soon as I say that, I want to follow along with the state-
ment that if the case or controversy before that judge raises con-
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stitutional issues or statutory errors, then the judge has to follow
the law, and if it takes the judge into the Executive Branch to say,
“You, Department, violated the law,” then that is appropriate. If it
takes the judge to the Congress because Congress passed a statute
which that court believed to be unconstitutional, that’s appropriate.

But within that context is the separation of powers that is impor-
tant, and that a judge should not don robes, and then at the bench
attempt to legislate. That is the role of Congress, and I respect
that.

In the context of the quotes that you raised, there is a theme
there because when I made those statements, I was an advocate for
the Federal lands livestock industry. That was who I was talking
for. That industry is spread over some 270 million acres of pri-
marily western land, a very diverse geographic range, obviously.

It is an industry which I think has a strong record of environ-
mental protection and stewardship, for the simple, self-serving rea-
son that the rancher who destroys his Federal grazing land is going
to have no place to go next year with his livestock because he has
just destroyed the very environment that he relies upon for his
business.

So when the regulations came out in the mid-"90’s to regulate
that industry, in a fair attempt, I think, to get at a few bad actors,
I believe that the unintended consequence was that while trying to
get at the few bad actors, it was having a consequence on the 90
percent-plus good actors who were taking care of the land, and that
if the result was to run those ranchers out of business, then it was
having the effect of taking good stewards off the land and that that
was not a good consequence.

That is basically the answer to all of the quotes you mentioned.

Senator SCHUMER. Let me ask about a few specifics with—oh,
okay, I have been told that Senator Feinstein has another appoint-
ment. I am just going to ask, then, one.

Do you really believe it is fallacious to believe that centralized
government can promote environmentalism?

Mr. MYERS. No, Senator. A centralized government—i.e. Con-
gress—has an important role to play in environmental protection.
And the Clean Water Act, the Clean Air Act—there are probably
70 environmental statutes that give evidence to that truth.

Senator SCHUMER. So what did you mean when you said that?

Mr. MYERS. I was talking about the regulations that were being
applied to the ranchers, who I believed at the time were environ-
mental stewards, and my concern about the impact of those regula-
tions on good ranching operations.

Senator SCHUMER. Thank you, Mr. Chairman.

Senator CRAIG. Thank you, Chuck.

Now, let me turn to Senator Dianne Feinstein. She, like I, re-
sides within the Ninth Circuit. She is a distinguished member of
this Committee.

I turn the next ten minutes over to you, Senator.

Senator FEINSTEIN. Thank you very much, Senator.

Mr. Myers, my dilemma with you after reading some of your
writings, which are to some extent bombastic and engage in sub-
stantial hyperbole, is to try to determine whether these are your
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true feelings and whether they will infiltrate your performance as
an appellate judge and the decisions you will make.

A former official has written me a letter and I would like to just
read part of it, if I might. It is a former Interior Department offi-
cial. “Myers has advocated a very narrow reading of the Commerce
Clause that would take Congress out of the picture when it comes
to protecting the environment. He doesn’t think that the Federal
Government has much of a role in addressing environmental issues
at all. This is a radical agenda that is clearly at odds with pre-
vailing law. Nonetheless, if Myers is confirmed on the Ninth Cir-
cuit, he would likely seek to undercut Congressional action on envi-
ronmental and public lands management issues.”

Would you respond to that, beyond what you just said to Senator
Schumer about obviously the Congress having the right to legis-
late?

Mr. MYERS. Yes, Senator. Let me also respond, if I might, to your
first comment about occasionally being bombastic. That is true.
There are times when I have written things which, looking back on
them in time, were probably a poor choice of words, but at the time
seemed like the advocacy that I was being asked to advance.

Having said that, the concern that you are expressing as related
to you by a former Interior official of some sort, I think, is, shall
I say, not completely informed because he or she has not recognized
in that writing that you have just quoted the efforts that I have
made while in public service to take a balanced approach.

Prior to your arrival here today, I talked, for instance, about a
case in California where the BLM had to take action against a
rancher to prohibit that rancher from taking a bulldozer to a
stream, installing a pipeline, destroying the riparian habitat and
the fence that stood between him and the stream.

That case came to me as Solicitor. I quickly said, yes, we have
got to get on top of this. The Department of the Interior, through
the Department of Justice, filed a motion for preliminary injunc-
tion. The court thankfully granted that injunction and we stopped
that rancher. That is, in my opinion, the kind of example that you
need to consider as you are deliberating whether I would disregard
statutory mandates or Congressional authority, and I am here to
tell you that I would not.

Senator FEINSTEIN. See, that is my dilemma to figure that out
because I could not vote for you to be judge based on the views you
have expressed in your writings. I, in some, have found that people
who have been advocates can put that aside and can be a fair
judge, and in others I have drawn the conclusion that I don’t be-
lieve they can.

You have a very mild manner. I expected to see a 300-pound,
huge, muscled man after I read your writings.

Senator CRAIG. Now, Senator, you know me better than that.

Senator FEINSTEIN. No, you are not 300 pounds, and I won’t com-
ment on the muscles.

Senator CRAIG. No, no. I am talking about those whom I might
be an advocate of in relation to the Ninth Circuit.

Senator FEINSTEIN. One thing that I have been very proud
about—and Senator Schumer alluded to it—was the Desert Protec-
tion Act. It protected 7.7 million acres of pristine California wilder-
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ness, 5.5 million as a national park preserve; provided habitat for
over 760 wildlife species. It created the Joshua Tree National Park,
the Death Valley National Park, the Mojave Preserve; provided
recreation for 2.2 million people and more than $237 million in
sales, $21 million in tax revenue, and thousands of new jobs. Yet,
you call it an act of legislative hubris.

Could you explain what you mean by that?

Mr. MYERS. That was bombastic.

Senator FEINSTEIN. Correct.

Mr. MYERS. And I frankly am thinking of that phrase when I
said that I used words that were probably a poor choice. So accept
that apology, please.

With regard to the specific issue, at the time that I wrote that
article the concern that was being expressed to me from ranchers
in the California desert area was that after, as you well know, 100
years of stewardship of the land, that by taking their grazing per-
mits and placing them under the authority of the Park Service,
which does not have extensive authority regulating ranching, that
they would find that they would be no longer to economically ranch
in that area.

Senator FEINSTEIN. Let me stop you here. Were you aware at the
time that I had specifically crafted that bill so that grazing could
continue at the present level?

Mr. MYERS. Senator, yes. I, to your credit, I believe, know that
you worked, I believe, quite long and hard with ranchers to try to
protect their interests in that area, and that was told to me by
those ranchers.

The specific point that I was making on their behalf was that if
they were, in fact, unable to continue ranching for economic pur-
poses that they would take with them their water development for
the livestock, and that that water development and those water
sites they had developed for livestock were redounding to the ben-
efit of a lot of desert animals that needed the water as well as the
livestock did.

So the point that I was making in the context of that writing was
that it would perhaps have resulted in some unintended con-
sequences once that water dried up, once the ranchers left, and
that, in fact, would have had an environmental impact on the ani-
mals that used them, the non-domestic animals.

Senator FEINSTEIN. I don’t understand that.

Mr. MYERS. Okay. It was explained—and I have never ranched
in the California desert, but obviously—

Senator FEINSTEIN. You should go sometime. It is quite beautiful.

Mr. MYERS. Ranchers develop water sites for their livestock
throughout that desert region because it is obviously a desert.
Other animals, such as big-horn, sheep, deer, and the like, birds,
would use those watering sites for their nourishment.

If the ranchers were no longer able to economically ranch, they
would leave the area. They would let the water sites either fall into
disrepair or they would remove them outright, thus removing not
only water for the livestock, but water for the big-horn sheep, the
deer, the birds, et cetera.

Senator FEINSTEIN. Which is not quite true, not to debate this
because it is not relevant. But they call them guzzlers and there
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are a whole series that volunteers place throughout the desert for
big-horn sheep and burros and other animals. The bill provided for
a willing seller, willing buyer. In fact, some of the ranchers have
decided to sell out to the Park Service.

I think the bill was put together in a very sensitive way and I
was rather dismayed that you called it legislative hubris, but that
is fine because you have used a lot of hyperbole. My concern is that
you will take these views into the chamber as a judge, and that,
in fact, what they do is show a very restrictive view of the Com-
merce Clause. And that is a very important clause in terms of giv-
ing the Congress the ability to determine law.

So therefore, in the Ninth Circuit, I would be concerned that that
restricted view would prevail and that you would be willing under
that view to strike down many good things that this Congress does.

Mr. MYERS. If I may respond, Senator, I would ask you also to
look at the comment where I used the unfortunate phrase “legisla-
tive hubris.” I did use a few other phrases that I think were good,
one being that environmental stewardship is good business, that
environmental stewardship is good citizenship.

And I quoted the famous early 20th century conservationist Aldo
Leopold for his statement that conservation means harmony be-
tween people and the land. I believe he said something to the effect
that when land does well for the land and the people do well by
the land—when, by reason of that partnership, both are better off,
that is conservation. And that was theme I was trying to run
throughout that article.

Senator FEINSTEIN. I would like to ask you a question about
property rights. You were counsel of record in the case of Babbitt
v. Sweet Home Chapter Communities for a Greater Oregon, and
your brief argued that private property deserves the same level of
constitutional protection as speech. Specifically, you wrote that,
quote, “Every bit as much as a regulation that restricts speech, the
regulation of private property must be held up under the strong
light of constitutional scrutiny.”

Is it your view of the Takings Clause that environmental regula-
tions deserve the same level of scrutiny as the regulation of
speech?

Mr. MYERS. Senator, within that brief—and perhaps a little con-
text will be helpful. That brief was filed on behalf of farmers and
ranchers who were concerned that the Corps of Engineers’ interpre-
tation of the Clean Water Act would impact an exemption that
Congress gave farmers and ranchers to proceed with normal farm-
ing and ranching activities, and thus not require a 404 permit.

Now, within that context, the quote that you are referring to was
a reference to a Supreme Court decision in 1994, Dolan v. City of
Tigard. In that decision, the Supreme Court said that the Fifth
Amendment, and referring specifically to the Takings Clause, was
as much a part of the Bill of Rights as the First Amendment and
the Fourth Amendment. And the Court went on to say that the
Fifth Amendment should not be, to use its words, relegated to the
status of a poor relation.

Senator CRAIG. Senator, your time is up.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Mr. MYERS. Thank you.
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Senator CRAIG. Let me turn to our colleague from Georgia.
Senator Chambliss, do you have any questions of the nominee?
Senator CHAMBLISS. Thank you, Mr. Chairman.

Before we leave this particular Sweet Home case, Mr. Myers, I
want to go back and let’s make sure we get on the record a real
clarification of what you just said because it appears that you
stand accused of expressing the radical opinion in an advocacy brief
that you filed in 1995 that the Takings Clause in the Fifth Amend-
ment means what it says, namely that private property shall not
be taken for public use without just compensation.

Now, the brief I am talking about which you submitted in the
Supreme Court is an amicus on behalf of the National Cattlemen’s
Association. It did not argue that the Endangered Species Act itself
was unconstitutional.

Is that correct?

Mr. MYERS. That is correct.

Senator CHAMBLISS. Hadn’t the U.S. Supreme Court—and I be-
lieve you just stated this, but let me again clarify it—hadn’t the
Supreme Court at the time of this amicus brief recently decided the
Dolan case which stated, and I quote, “We see no reason why the
Takings Clause of the Fifth Amendment, as much a part of the Bill
of Rights as the First Amendment or the Fourth Amendment,
should be relegated to the status of a poor relation in these com-
parable circumstances?”

Mr. MYERS. That is the quote to which I referred in the brief.

Senator CHAMBLISS. Right. Let me also note that the Supreme
Court stated in the 1972 case Lynch v. Household Finance that,
“The dichotomy between personal liberties and property rights is a
fake one. In fact, a fundamental interdependence exists between
the personal right to liberty and the personal right in property.
Neither could have meaning without the other. That rights and
property are basic civil rights has long been recognized,” end of
quote.

The point is that the fundamentality of property rights in our
constitutional system is neither new nor radical. If there is a legiti-
mate effort underway to amend the Constitution to remove the
Takings Clause, I am not aware of it. But it is not up to judges
to remove it. Until it is legitimately removed, it ought to be re-
spected.

Would you care to comment further on that, please, sir?

Mr. MYERS. Well, Senator, I would not try to draw any hierarchy
among the amendments, or for that matter any particular clause
of the Constitution. The Constitution speaks for itself and has the
status in our Nation and in our democracy that it deserves.

In that brief, I was referring to a statement by the Supreme
Court, I think, a year or two prior to the filing of the brief that was
specific to a takings issue which did have, I thought, some fair ar-
gument to be expressed in the Sweet Home litigation which the
Court was considering.

Senator CHAMBLISS. The problem your clients had with the En-
dangered Species Act was that the Babbitt Interior Department
regulations defined the term “harm” in the statute in a way that
essentially precluded any private landowner’s use of property on
which an endangered species might find habitat, and, importantly,
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that the Government had no intention of compensating affected
landowners.

Is that correct?

Mr. MYERS. Well, Senator, thank you for that.

And, Senator Feinstein, I need to correct a statement I made to
you in response to the same question. I think I referred to an ex-
emption under 404(f) of the Clean Water Act. The Sweet Home case
was an ESA case dealing with habitat modification and I was con-
fusing that with the SWANCC. I apologize.

Back to your question, yes, the issue there was whether habitat
modification, as suggested in the regulations that were under re-
view in the case, would have an impact on normal farming and
ranching activities such that if a rancher went out and modified
the habitat, which, of course, is what ranchers and farmers do,
whether that would expose them to fairly significant criminal li-
ability. That is why they were interested in filing an opinion in
that case.

Senator CHAMBLISS. Those provisions of the statute are, of
course, in addition to the Takings Clause of the Fifth Amendment.
And I understand that the Supreme Court ruled against your cli-
ent’s position in this case, but it seems to me that the argument
is well-grounded in the plain language of the Constitution and the
statute at issue that acknowledged the basic validity of the statute
cannot be credibly tarred with the empty moniker of “extreme,”
just as a comment.

Lastly, I notice in your biographical information that you are an
outdoorsman, that you enjoy visiting our National parks, and I am
sure State parks in the western part of the country. And above and
beyond taking vacations in State parks, you give a lot of time, a
lot of volunteer time to making sure that our State parks are envi-
ronmentally safe and clean.

Is that correct, and would you have any comment about your love
for the outdoors as it might apply to the way you might form your
basis of opinions?

Mr. MYERS. Yes, Senator. I appreciate the question. My love for
the out-of-doors was instilled early in me by my father and mother,
who are sitting behind me. My father was an assistant scout mas-
ter, and I soon found myself in Cub Scouts and then Boy Scouts,
and progressed to the rank of Eagle Scout.

We as a family would often go camping for our family vacations
in State parks, occasionally in national parks. Hunting and fishing
are a part of my life today, although not as much as I would like.
And I have been fortunate as an adult to continue that. My family
and I still camp in national parks and in State parks. I still get
out and, in fact, almost on a weekly basis we venture up into the
foothills behind Boise, Idaho, into the national forest to recreate.

And as I calculated it, looking at this hearing and what I had
done in environmental matters, for the last 15 years I have aver-
aged about 12 days a year volunteering in national parks—Yosem-
ite, Yellowstone, the Smoky Mountains, Rock Creek, Manassas
Battlefield Park—doing such things as back-country patrols; visitor
interaction; minor first aid; minor law enforcement, like put your
dog on a leash; campsite clean-up; trail-clearing and the like.
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Senator CHAMBLISS. Well, I commend you for your public service
that is over and above what most of us do.

Thank you very much, Mr. Chairman.

Senator CRAIG. Senator Chambliss, thank you very much.

We have been joined by the Chairman of the full Senate Com-
mittee and I now turn to Hon. Orrin Hatch.

Orrin?

Chairman HATCH. Well, I welcome all three of you to the Com-
mittee, and we are very grateful to the House of Representatives,
and specifically the chairman, Jim Sensenbrenner, and the ranking
member, Mr. Conyers, for making this room available to us. It is
very nice of them under the circumstances, although it looks like
later today we should be able to get back to somewhat normal in
the United States Senate.

I welcome you all here. Mr. Stengel, I am happy to note that you
are a fellow University of Pittsburgh law graduate and worked for
Dickie, McCamey, Chilcote, and Robinson. They offered me a job
right out of the University of Pittsburgh Law School, and one of the
great defense firms in the country. I won’t be able to stay for yours
and Mr. Duffey’s hearing, but I just want to welcome both of you
here.

Let me take a few minutes with Mr. Myers.

Mr. Myers, you stated in response to an unfavorable newspaper
editorial in November of 2002, quote, “I serve at the pleasure of the
President. I will continue to provide the President and Secretary
Norton with legal advice in support of their policy goals, just as
any lawyer should advocate his or her client’s goals within the
bounds of professional responsibility and ethical conduct,” unquote.

I think I quoted that accurately, and correct me if I am wrong
here. The Solicitor’s job is not really policymaking, but rather to
defend the laws and the policies of the Department which either al-
ready exist or are established above your then pay grade. Is that
right?

Mr. MYERS. Yes, Mr. Chairman, that is correct. There are dif-
ferent ways to approach the office of the Solicitor. Some, I think,
have approached it more as a policy office, and that, I assume, was
with the consent of the Secretary for whom he or she served. That
was not my approach coming in, and as I was interviewed for the
position by the Secretary, I told her that that would not be my de-
sire to come in and make policy, that there were other assistant
secretaries in the building who would have that obligation and
duty; that my job would be to give her and the constituent organi-
zations within the Department legal advice. She seemed quite sat-
isfied with that and I was hired.

Chairman HATCH. Well, it never ceases to amaze me how some
in the media and others whom we could mention seem to think
that an advocate should only advocate what they believe rather
than what the law says or what the advocate believes the law says,
or what the advocate’s client believes the law says.

My gosh, we put through 377 Clinton administration judges, and
if we took the position that whenever they disagreed with us they
shouldn’t sit on the bench, my gosh, none of them would have sat
on the bench. So it is amazing to me.
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Now, you probably wouldn’t have accepted the Solicitor’s job un-
less you generally agreed with the policies that you thought Presi-
dent Bush and Secretary Norton would support. I presume that is
correct.

Mr. MYERS. Well, probably more accurately, I would have never
been offered the job.

Chairman HATCH. Well, probably so.

Now, you spoke to this in the same November 2002 letter to the
editor, quote, “I hope it does not come as a surprise that the Bush
administration has a different policy from the Clinton administra-
tion on innumerable issues, including livestock grazing on Federal
lands and the importance of working landscapes and rural commu-
nities,” unquote.

Now, the question is whether doing your job as Solicitor to de-
fend policies that diverge from the Clinton-Babbitt regime makes
you an extremist and an ideologue, unfit for service on the Federal
bench. Of course, the answer has to be an emphatic no.

For example, I wonder if the Committee is aware or whether
your opponents care that according to the National Journal, quote,
“President Clinton filled some of his top environmental jobs with
environmental activists,” unquote, including Bruce Babbitt himself,
the former president of the League of Conservation Voters.

Now, given your record of trying to cooperate with environ-
mentalists, in your words—Ilet me see if I can find those words—
quote, “working with all sides to reach a locally-supported con-
sensus and rejecting the scheming of those engaged in the environ-
mental conflict industry,” unquote, do you think that former offi-
cials from the Babbitt years at Interior ought to be disqualified
from Federal judgeships because of their association with Clinton
administration policies?

Mr. MYERS. No, I don’t. In fact, a friend in the environmental ad-
vocacy arena said of me that, had he been President, he may not
have nominated me, but that didn’t mean I wouldn’t make a good
Federal judge. I think that was a fair comment and I would hope—

Chairman HATCH. Well, I think it is a fair comment and it is an
accurate comment. I mean, my goodness, if we all have to agree on
one politically-correct way of thinking, my gosh, we are going to
have very few judges that are worth a doggone in this country.

Even some environmentalists agree that their political disagree-
ments with a nominee don’t disqualify him or her from the Federal
bench. For instance, the Casper Star Tribune, a newspaper nor-
mally inclined to criticize the Bush administration, reported in May
2003 that the director of the Northern Rockies office of the Na-
tional Wildlife Federation said the following about Mr. Myers—ba-
sically, what you said—quote, “He has different opinions on policies
than I do, but I don’t think that makes him unfit to serve on the
Federal bench,” unquote.

Are you aware of that quote?

Mr. MYERS. I am.

Chairman HATcH. Okay. I agree with that and I would hope that
the Committee agrees, especially given all the rhetoric I have
heard about how the judiciary ought not to be politicized.

Let me ask one more question along these lines. Among your
critics is the National Parks Conservation Association, whose sen-
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ior director commented as follows on your nomination, quote, “His
history has been in defending commodity uses, not public uses of
Federal lands. His confirmation would be another nail in the ad-
ministration’s attempt to hand over public lands to private indus-
try,” unquote.

Now, this incoherent conclusory statement assumes several
things, first that the clients you have represented in your career
are as rigidly ideological as the speaker, who clearly believes that
public lands have only one valid use, and that is as scenery; sec-
ond, that President Bush nominated you to advance a particular
policy agenda as a Federal judge.

Would you care to respond to these types of, I think, incompetent
attacks?

Mr. MYERS. I wasn’t aware of the comments by the National
Parks Conservation Association, but I guess with respect to that
particular organization, I would stand on my personal record that
I cited a moment ago that I have spent my free time in serving na-
tional parks, such as picking cigarette butts out of fire pits. I have
a great love for the national parks. That is where we recreate and
that is where we go for sustenance, for spiritual refreshment, and
that is a personally-held view.

The larger view, though, and the one that is really important for
this Committee is whether I would carry into a judicial position, if
I were so lucky as to be confirmed, an ideology that would result
in a bias against or for any litigant.

And I think it should be noted that every nominee, I suspect,
that comes before you has both proponents and opponents, and
some of those people may hope that once that person becomes a
judge that they can either count on them to do the right thing or
cower in fear that they will do the wrong thing.

I hope that both of those groups, the proponents and the oppo-
nents, are disappointed; that when a person takes on those robes,
takes the oath of office, swears to uphold the Constitution, that
that means that they will follow the law and the facts, wherever
the law and the facts take them, without regard to personal opin-
ion, public opinion, friends, or foes.

Chairman HATCH. My time is just about up, but you do under-
stand the difference between the role of being an advocate and
being a judge?

Mr. MYERS. Oh, absolutely. I have been the advocate at the bar
pleading my case to the judge. Sometimes I win, sometimes I lose.

Chairman HATCH. And sometimes you are considered right,
sometimes you are considered wrong, but you are doing the best
you can to advocate for your particular client.

Mr. MYERS. Right.

Chairman HATCH. Now, you understand that your personal be-
liefs are irrelevant when it comes to deciding what the law really
means?

Mr. MYERS. Well, as I mentioned earlier, Senator, Mr. Chairman,
if my client wishes me to pursue a colorable argument and does not
ask me to act unethically, immorally, or illegally, and that argu-
ment has a foundation in the law and is not sanctionable, frankly,
under Rule 11, then that person deserves to be heard before the
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court, and I will take the best argument that I can muster within
those confines.

Chairman HATCH. But as a judge?

Mr. MYERS. As a judge, the judge has a duty to hear both sides,
and obviously that is why we have the advocacy system so that
there is a balance of views presented to the judge. And then the
judge, looking at precedent and with respect for the judicial process
and the decisions of the court that has gone before, must determine
what the law and the facts say.

Chairman HATCH. Well, I know your reputation. It is an excel-
lent reputation.

Mr. MYERS. Thank you.

Chairman HATCH. I know of your intellectual capacities, and
your intellectual capacities are excellent. I know of your honesty;
that is excellent. I look at your family behind you and they don’t
seem to be too odd to me.

Mr. MYERS. Well, I didn’t put that in the record.

Chairman HATCH. They look downright good to me, is all I can
say. And I suspect that anybody who is fair will judge you on the
basis of your reputation, which is a good one, a great one; your
family, the honesty that you exhibit, and the abilities that you
have. And if they do that, you will be unanimously approved by the
U.S. Senate, and that is what I intend to see happen and I hope
that it does.

Mr. MYERS. Thank you, Mr. Chairman.

Chairman HATCH. Thank you so much. We are glad to have you
here, and the other nominees as well.

Senator CRAIG. Thank you very much, Mr. Chairman.

Let me again turn to my colleague from Illinois, Senator Durbin.

Senator DURBIN. Thank you very much, Mr. Chairman. I have
two or three questions that I would like to follow up on.

Mr. Myers, all of us in public life, whether appointed or elected,
are naked to our enemies and are the object of accusations, valid
and invalid. And I preface my remarks by acknowledging that fact,
but asking you if you would for the record, speak to the two inves-
tigations by the Inspector General of the Department of the Inte-
rior into your conduct at that department.

If you would tell us what the status of each of those investiga-
tions is, whether they have been completed, I would appreciate it.
You don’t have to go into long detail on these. We have them before
us, but if you would tell us your side of the story for the record,
I would appreciate it.

Mr. MYERS. Well, certainly, I would be happy to. You mentioned
two investigations into my conduct. Actually, there was only one
into my conduct. The other was with regard to conduct of attorneys
in my office and I was interviewed as part of that process. That
dealt with an issue as to whether a settlement reached in some ad-
ministrative litigation was legal or not.

Senator DURBIN. The Frank Robbins—

Mr. MYERS. That is correct, yes, sir. I was not involved in the ne-
gotiations or discussions of that settlement, other than to tell a
subordinate attorney that he had authority to try to settle that
case.

Senator DURBIN. Did you approve the settlement?



359

Mr. MYERS. No, I did not.

Senator DURBIN. Were you aware of the terms of the settlement?

Mr. MYERS. No.

Senator DURBIN. So it went from your subordinate’s decision to
what level before it was policy of the Department?

Mr. MYERS. Well, the subordinate attorney worked with the Bu-
reau of Land Management, which was the party on behalf of the
Department of the Interior to the settlement. Some 6 months after
the settlement was signed, press reports came out with statements
that it was perhaps illegal. Obviously, I saw those press reports.
I asked for a copy of the agreement.

I then dispatched different attorneys in my office to look into the
allegations, together with employees from the assistant secretary’s
office who has authority over BLM. So I initiated in my own right
an inquiry into the statements to determine whether or not they
were correct.

Senator DURBIN. Excuse me, but in the initial settlement nego-
tiations you played no role?

Mr. MYERS. That is correct.

Senator DURBIN. And did not review them once they were agreed
to?

Mr. MYERS. Right.

Senator DURBIN. And you are saying that is standard procedure?

Mr. MYERS. Well, it was in that case for me, Senator, because 1
only knew it as an administrative piece of litigation, which is to
say it was wholly contained within the Department of the Interior
as a dispute between the BLM and the rancher. That is how it was
presented to me, so it did not seem particularly remarkable and if
this attorney wanted to try to settle that, then fine.

Senator DURBIN. On the first instance, the Inspector General’s
investigation of your relationship with your previous and now cur-
rent law firm—

Mr. MYERS. Yes, right.

Senator DURBIN. —would you speak to that?

Mr. MYERS. I will. August of last year, I actually received a call
from a reporter from the Washington Post asking me to respond to
some statements. Rather than respond with complete lack of un-
derstanding, I instead went about finding what this was and deter-
mined that a couple of groups had looked at my entries on my
planning calendar, and based on those entries in the planning cal-
endar they raised concerns that I was violating my ethical obliga-
tions under relevant statutory and regulatory provisions, as well as
an agreement that I entered into prior to entering the Department.

When I saw the seriousness of the allegations, I went to the Sec-
retary of the Interior, I told her, and I asked her in writing to ini-
tiate an investigation, which she did by contacting the Inspector
General. Simultaneously, those allegations had been forwarded to
the Office of Government Ethics. They also asked the IG to look
into it.

The IG undertook a, I think, three-month review, looking not
only at the meetings that were on the planning calendar, but es-
sentially at everything I had done over the last two-and-a-half
years. The IG produced his report and gave it to the Office of Gov-
ernment Ethics, who had requested it officially.
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The Office of Government Ethics wrote back to the two groups
and stated, in summary, basically that Mr. Myers showed a strong
intention to comply with the statutes, regulations, and obligations
that he had ethically, and that, in fact, he did so.

Senator DURBIN. I would ask you to clarify two things. In the In-
spector General’s report, they indicate that they initiated their in-
quiry not on the basis of your request, but rather a complaint re-
ceived on August 5 from Public Employees for Environmental Re-
sponsibility and Friends of the Earth.

And the second part—and I don’t know the answer to this; per-
haps you have just given me the answer—they say the Office of
Governmental Ethics therefore requested that an investigation as-
certain the specifics of the discussions that took place during each
of the 27 meetings in order to determine if Myers had actually vio-
lated the terms of his ethics agreement or the criminal conflict of
interest law.

I took it from that that even though this was issued November
24 of last year that it is still ongoing; there are still aspects of this
investigation ongoing. Is that true?

Mr. MYERS. No, sir. It is closed.

Senator DURBIN. It is closed.

Mr. MYERS. The Office of Government Ethics issued its written
opinion on the 5th of December. And with regard to how this mat-
ter came to the IG’s attention, I guess I frankly don’t know wheth-
er the two groups forwarded their concerns on August 5 directly to
the IG. I know they did forward them directly to the Office of Gov-
ernment Ethics by a letter, and when I heard about it I just—be-
fore the OGE asked for an inquiry, I went to the Secretary and
said please get to the bottom of this.

Senator DURBIN. Now, when you went to work for the Depart-
ment of the Interior, you, I think—tell me if this is true—rep-
resented that you would not get involved with your former law firm
or clients for a period of time in the Department of the Interior.
Is that correct?

Mr. MYERS. That is basically correct. There are a series of regu-
lations that apply to that.

Senator DURBIN. Now, do you feel then that it would be appro-
priate if you are successful in this nomination to recuse yourself
from cases involving your former law firm or former clients?

Mr. MYERS. Well, what I would do—and what this episode was
useful for was providing me with an excellent reminder of the im-
portance of the rules of conduct that are applicable to any Federal
official, including judges. So if I am fortunate enough to be con-
firmed, the first order of business will be to crack the Code of Judi-
cial Conduct and put it on my desk, understand it thoroughly, and
find out how a judge goes about dealing with recusal issues. Frank-
ly, sitting here, I don’t know the answers to those questions.

Senator DURBIN. Well, I want to give you some time to look at
that code and then respond to the question I just asked. I will send
that to you in writing with a few other questions, if you don’t mind,
Mr. Chairman.

Let me ask you about this property rights debate that we have
been involved in here and your reference to the Dolan decision. I
want to make sure I can put this in the context of other issues that
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might present themselves or have presented themselves to the
courts.

If you believe, if it is your point of view that Dolan says that
property rights are equal to rights of free speech and other rights
guaranteed under the Bill of Rights, I would like to ask you how
then you think we should have resolved issues like civil rights,
where we said that the fact that you own the restaurant and the
fact that you own the hotel and it is your property is not enough
for you to discriminate against Americans based on their race.
Clearly, we decided—at least the courts decided that property
rights were trumped, overruled by more important rights. How do
you resolve that?

Mr. MYERS. I think the answer is in the Supreme Court’s deci-
sions, Senator. The Supreme Court, in interpreting the Takings
Clause and the Fifth Amendment, has never interpreted it as an
absolute. The Court, since the landmark case of Pennsylvania Coal
v. Maine in, I think, the 1920’s basically said that property rights
are subject to reasonable regulation by government entities.

And we, of course, have that everyday. Where I live, where you
live, we are all subject, and our property rights are subject to city,
county governments, as they should be. So it becomes a matter of
degree and a matter of context. If there is a physical invasion by
the government of one’s property, you are likely to have a better
chance of making out a case for a takings. If it is a, quote, “inva-
sion” of your property rights by economic regulation, you have a
less chance of making out a takings. And the court has over the
years tried to structure a format and a context in which to make
that analysis. It has done so through the Dolan case and others.

Senator DURBIN. Let me ask you, following up on your analogy
here, was not the passage of the Americans With Disabilities Act,
in fact, a physical invasion of the property rights of individuals, a
requirement that certain entities—businesses, localities and such—
change the property that they own to accommodate Americans with
disabilities? And would you view this as an improper takings?

Mr. MYERS. On that one, I am going to hesitate because I don’t
know whether that particular question has been litigated or is in
litigation or may come before me if I were to become a judge. I
think it is fairly obvious that accommodations for persons with dis-
abilities impacts one’s property. Whether that rises again to the
level of a takings, I don’t know.

Senator DURBIN. Let me just close, if I might, Mr. Chairman,
by—you have written two stirring defenses of Robert Bork’s nomi-
nation to the Supreme Court and said in one of them, the Denver
Law Review, “Judge Bork’s judicial philosophy was well within the
parameters of acceptable constitutional theory, worthy of represen-
tation on the Supreme Court.” Judge Bork stated and believed that
Griswold v. Connecticut, which established the right to privacy,
was an unprincipled decision. Do you share that view?

Mr. MYERS. No, Senator. Griswold is probably the bedrock deci-
sion in the right of privacy string of cases that the Supreme Court
has decided. It is regularly cited in subsequent Supreme Court de-
cisions such as Planned Parenthood of Southwest Pennsylvania v.
Casey and Roe v. Wade and other decisions. So I think that is well-
settled.
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Senator DURBIN. Do you think Bork’s position, then, was in the
mainstream and should have been represented on the Supreme
Court?

Mr. MYERS. My comment in that regard was, I think, back in
1988, maybe 1990, when I was fairly fresh out of this Committee’s
chambers, having been Senator Simpson’s staffer on the Bork nom-
ination. And the point that I was making was that it was not par-
ticularly my personally-held view of his status within the main-
stream, but with reference to others whose opinions were worthy
of consideration.

Specifically, Justice Stevens said that he was very well qualified
and would be a welcomed addition to the Court. Former Chief Jus-
tice Burger said that it would shock him to think that Judge Bork
was any more of an extremist than he himself was. The ABA had
given Judge Bork its highest rating. Based on that, it seemed to
this lowly staffer’s opinion that that was somewhere in the main-
stream.

Senator DURBIN. Thank you, Mr. Myers, for your patience and
cooperation.

Mr. Chairman, thank you, and I would like to ask on behalf of
Senator Leahy that this letter from professors in the Ninth Circuit
be entered into the record at this point.

Senator CRAIG. Without objection.

Senator DURBIN. I would also like to express my apologies to the
other nominees and their families, who have waited with varying
degrees of success—Mr. Duffey and Mr. Stengel—for their oppor-
tunity to come before the Committee. Thank you very much.

Senator CRAIG. Thank you.

Let me turn to my colleague from Georgia for any further ques-
tions he might have of nominee Myers.

Senator CHAMBLISS. Mr. Chairman, just very quickly—Mr.
Myers, I want to go back to this Robbins settlement issue just to
make sure that we are very clear as to the status of that.

Do you recall the first time you actually reviewed the settlement
that was executed in December of 2002 and January of 2003 be-
tween the BLM office in Wyoming and Frank Robbins, who was a
Wyoming rancher?

Mr. MYERS. It was approximately a half year after it was entered
into.

Senator CHAMBLISS. And what evidence did the various environ-
mental activist groups cite in support of their contention that you,
quote, “specifically authorized the settlement,” close quote?

Mr. MYERS. I think there is some confusion there. What I specifi-
cally authorized was a subordinate attorney’s attempt to try to
reach a settlement between two parties.

Senator CHAMBLISS. We understand the Department of the Inte-
rior IG report that has already been referred to is currently inves-
tigating one field solicitor and perhaps others who were directly in-
volved in negotiating this Robbins settlement.

Didn’t you have a role in appointing the investigative team which
was chosen specifically because they had no connection with the
Robbins matter?

Mr. MYERS. That is correct. I asked the Associate Solicitor for
Lands and Minerals Management to work with an appointee cho-



363

sen by the assistant secretary with authority over that area and for
the two of them to see if they could get to the bottom of it.

Senator CHAMBLISS. Is there any conceivable reason why you
would be a target of the Robbins investigation?

Mr. MYERS. Well, no, and as far as I understand, I am not.

Senator CHAMBLISS. In fact, I would like to state for the record
that I have received information that the IG in charge of the Rob-
bins settlement, Mr. Chairman, will provide written confirmation
to the Committee that, in fact, Mr. Myers was not a target of this
investigation. Such a letter will simply clarify the obvious that
there is complete absence of evidence that the Robbins settlement,
assuming there is something improper about it, reflects poorly on
Mr. Myers’ conduct while he served as Solicitor.

Thank you, Mr. Chairman.

Senator CRAIG. I thank you, Senator, and when that is available,
we will make that a part of the record.

Let me close so that we can move to our other nominees, and I
appreciate everyone’s patience. I think you can see that we here on
the Judiciary Committee take all nominations very seriously, for
the obvious reason that those of you who are successful will wield
a great deal of power in a lifetime appointment over the citizens
of our country. It is critically important that we understand your
judicial temperament, your background, your capabilities, and try
to ascertain from that your sense of the law and your responsibil-
ities in it.

In my opinion, the Ninth Circuit needs Bill Myers. Of the cir-
cuit’s 26 active judges, 17 were appointed by Democrat Presidents.
Only nine judges are Republican appointees. A remarkable 14 of
the 26 judges—that is 54 percent of the court—were appointed by
President Clinton. In 2000 alone, a presidential election year,
President Clinton appointed four judges to the court.

Let me also note—and I wish my colleague, Senator Schumer,
were here, but I will dutifully note his absence, noting that I am
not speaking behind his back. I do want to note what Senator
Schumer said about Bush’s nominee to the Ninth Circuit, Judge
Jay Bybee, before voting to confirm him to that court.

Here is what Chuck Schumer said: “Jay Bybee, make no mistake
about it, is a very conservative nominee. It is fair to put him in a
similar category with many of the more conservative nominees we
have had. If Mr. Bybee were nominated to another court that is
hanging in the balance or where most of the nominees were con-
servative, I would probably vote against him. If he were nominated
to the Supreme Court, for example, there would be a difficult cal-
culus. But Mr. Bybee is nominated to the Ninth Circuit Court. The
Ninth Circuit is by far the most liberal court in the country.” Most
of the nominees are Democrats, from Democrat Presidents, as I
have quoted the record. “It is the court that gives us the pledge of
allegiance case, which is way out of the mainstream on the left
side. Therefore, I think Jay Bybee will provide some balance.”

Similarly, confirming—and these are now my words—similarly, I
believe that confirming the nominee that is before us today, Bill
Myers, will take another step in restoring what is important, a
measurement of balance, to the Ninth Circuit.
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I thank you very much for being before us, Bill. I think you have
represented your case and your presence admirably. And we will
look forward, I hope, to speedy completion and confirmation of you.
Thank you very much.

Mr. MYERS. Thank you, Senator.

Senator CRAIG. Well, let me again state, as the Chairman did,
how much we appreciate everyone else’s patience and tolerance
today. I have watched your faces go from those of bright and alert
to sometimes a rather dull glaze. So let’s get bright and alert
again, if you will, because we will not detain any of you very long.
It is obvious by the exit from the room at this moment that while
many of you may have thought the audience had gathered in your
behalf, that is probably not the case. So I would ask William
Duffey and Lawrence Stengel to please come forward.

While you are standing, will you please raise your right hand
and repeat after me? I do swear that the testimony that you are
about to give before the Committee will be the truth, the whole
truth and nothing but the truth, so help you God.

Mr. DUFFEY. I do.

Judge STENGEL. I do.

Senator CRAIG. Please be seated. Some of you have had your
families introduced, but let me give both of you that opportunity.
I think we all recognize the privilege that you have been—the nom-
ination is a privilege, certainly, and I think you all respect that
highly.

Mr. Duffey, let me again turn to you for the purpose of introduc-
tion of your family, if you would.

STATEMENT OF WILLIAM S. DUFFEY, JR., NOMINEE TO BE
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF GEORGIA

Mr. DUFFEY. Thank you, Mr. Chairman. It is indeed a privilege
to be afforded this opportunity to be considered by the United
States Senate for confirmation, as it has been a privilege to be
nominated by the President of the United States to this post. But
I would not be here without my family: Betsy, who is my wife of
almost 27 years, and my two sons, Charles and Scott, who have
been instrumental in supporting me throughout this process.

[The biographical information of Mr. Duffey follows:]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
William Simon Duffey, Jr.
Address: List current place of residence and office address{es).

Residence
Atlanta, Georgia
Business ’

Office of the United States Attorney
600 Richard B. Russell Federal Building
75 Spring Street, SW

Atlanta, Georgia 30303

Date and place of birth.
May 9, 1952 -- Philadelphia, Pennsylvania

Marital Status (include maiden name of wife, or husband's name).
List spouse's occupation, employer’s name and business
address (es) .

Married: Betsy Byars Duffey
Maiden Name: Betsy Ann Byars
Occupation: Children's author, self-employed, works at home

Education: List each college and law school you have attended,
including dates of attendance, degrees received, and dates
degreés were granted.

Drake University (1970 - 1374) (B.A. December 1973;
Graduate work from January through May 1974)

University of South Carolina (1974 - 1877) (J.D. May 1877)

Emplovment Record: List (by year) all business or professional
corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director, partner,
proprietor, or employee since graduation from college.

2001 - Present Office of the United States United States
Attorney Attorney
Northern District of Georgia
2000 University of South Carclina Adjunct Professor
2000 - 2001 New Century Club, Inc. Board of Directors,

Secretary
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1985 - 2001 Georgia Wilderness Institutes, Trustee
Inc.

1995 - 2001 Good Government for Georgia --  Board of
Coverdell Leadership Institute Advisors, Chair

1995 - 2001 King & Spalding, LLP Partner
Atlanta, Georgia

1988 - 1996 Drake University Board of Trustees

1994 - 1995 Office of the Independent Deputy Independent
Counsel -~ Whitewater Counsel; Associate
Little Rock, Arkansas Independent Counsel

1981 - 1994 King & Spalding, LLP Associate; Partner
Atlanta, Georgia

1978 -~ 1981 United States Air Force Assistant Staff Judge
Ankara, Turkey and aAdvocate; Circuit Trial
Montgomery, Alabama Counsel

1977 - 1978 Nexsen, Pruet, Jacocbs & Associate

Pollard, LLP
Columbia, South Carolina

1876 -~ 1977 University of South Carolina Legal Writing
School of Law Instructor
Columbia, South Carclina

1976 Turner Padgett Graham & Laney Summer Employee
Columbia, South Carolina

1975 Ackerman & Butler Summer Intern
Walterboro, South Carolina

1974 Boy Scouts of America Aquatics Director
Wadmalaw Island, South Carolina

Military Service: Have you had any military service? If so,
give particulars, including the dates, branch of service, rank or
rate, serial number and type of discharge received.

1978 - 1981 United States Air Force Judge Advocate

General Coxps, Captain,
Honorable Discharge

Honors and Awards: List any scholarships, fellowships, honorary
degrees, and honorary society memberships that you believe would
be of interest to the Committee.

AFROTC College Scholarship
Drake University Honor Scholarship
Drake University Honors Graduate
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University of South Carclina cum laude graduate

Order of the Wig and Robe Law School Honor Society (now Order
of the Coif)

Who's Who in America (1994 ~ present)

Atlanta Track Club Outstanding Service Award

Leadership Atlanta 1999

USAF Meritorious Service Medal

Bar Associations: List all bar associations, legal or judicial~
related committees or conferences of which you are or have been a
member and give the titles and dates of any offices which you
have held in such groups.

1977 ~ Present South Carolina Bar (Out-of-State Member of
Board of Delegates from 1990 - 1993)

1982 ~ Present Georgia State Bar

1982 - Present Atlanta Bar Association

1985 ~ 1988 Atlanta Bench Bar Committee on Alternative
Dispute Resolution (Chair)

Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations to which you belong.

Lobbying Organizations
None
Other

Leadership Atlanta

The Commerce Club

National Republican Lawyers Association

Soque Wilderness Homeowners Association

Atlanta Track Club -~ Peachtree Road Race Committee
St. John United Methodist Church

Atlanta Chapter, Federalist Society

North Georgia Walk to Emmaus

Soque River Association

New Century Club, Inc. (Now New Century Forum of The Commerce
Club)

Court Admission: List all courts in which you have been admitted
to practice, with dates of admission and lapses if any such
memberships lapsed. Please explain the reason for any lapse of
membership. Give the same information for administrative bodies
which require special admission to practice.

Supreme Court of the United States (1992)

United States Court of Appeals, Eleventh Circuit (1987)

United States District Court, Northern District of
Georgia (1982)

United States District Court, Eastern and Western
Districts of Arka