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SETTING THE RECORD STRAIGHT: THE
NOMINATION OF JUSTICE PRISCILLA OWEN

THURSDAY, MARCH 13, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:33 a.m., in room
SD-106, Dirksen Senate Office Building, Hon. Orrin G. Hatch,
Chairman of the Committee, presiding.

Present: Senators Hatch, Kyl, Chambliss, Cornyn, Leahy, Ken-
nedy, Feinstein, Feingold, and Durbin.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Chairman HAaTcH. We will begin. I just want to begin by speak-
ing for all of my fellow Utahns. If you don’t believe in miracles,
then look at Elizabeth Smart. Everybody in that State was praying
for Elizabeth Smart, and the family has worked so hard to try and
find her, and we are just so grateful today that she is now back
with her family. And I just want to thank God publicly for the mir-
acle that has occurred. We will certainly do everything in our
power to make sure that our children are protected in this country,
and this committee has done a pretty good job so far this year with
the Amber Alert and the PROTECT Act that both Senator Leahy
and I have worked very closely together on, as have other members
of this committee.

I just want to express my gratitude for this wonderful miracle
and the answer to prayers of not just Utahns. I know there are
people all over this country praying for these little girls that are
abducted.

Senator LEAHY. Mr. Chairman, would you yield on that?

Chairman HATCH. I would be happy to yield.

Senator LEAHY. I want to join you in that. I know you and I had
a lot of private discussions during that time. You were keeping me
posted on everything from the discussion of the neighborhood and
the people. I know how deeply you felt that, both as a person and
as a Utahn. My former colleague who was elected the same year
as I was, Jake Garn, talked to me about it. And as you know, I
told you that we Vermonters half a continent away joined in your
prayers for her safety. The thrill that everybody in my family felt
in seeing something, and I must admit that I had this terrible fear
that we would never see her alive. It is wonderful. I know Senator
Hutchison is coming here, and she and Senator Feinstein and you
and I worked—we passed, in record time, the Amber Alert bill last
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year. The House leadership decided not to bring it up. We passed
it again this year. I hope they will bring it up. I know you and I
will work with them.

But I just want to join in saying what a wonderful day it is for
your State and for the Smart family, and the prayers of, I think,
every single Member of the Congress but many millions of Ameri-
cans have been answered. And in my faith, we do believe in mir-
acles, and this has to be one.

Chairman HATcH. Well, thank you, and I just want to com-
pliment the Smart family for their never giving up. They always
believed she was alive. They did everything they possibly could,
and more. I think they set an example for all of us in this country,
and that family deserves a lot of credit. And I just am so grateful
this morning, I just had to express that.

Well, we will begin our hearing. Good morning. Welcome to the
hearing on the nomination of Justice Priscilla Owen of Texas to the
U.S. Court of Appeals for the Fifth Circuit.

Justice Owen, we want to welcome you again before the com-
mittee. A lot of people have been looking forward to this commit-
tee’s reconsideration of your nomination. People in my home State
of Utah have flooded my office with phone calls and letters and e-
mails in support, and I have heard from quite a few folks from
Texas and elsewhere across the country as well.

Now, I called this hearing because I believe Justice Owen’s treat-
ment in this committee last September was unfair, unfounded, and,
frankly, in my opinion, a disgrace to the Senate. As several of the
members who voted against her admitted, Justice Owen is a tre-
mendously intelligent, talented, and well-credentialed nominee.
She earned the American Bar Association’s highest rating, unani-
mously well qualified, and was the first person with that rating
ever voted down by this committee. She is also an honest, decent,
fair, principled, and compassionate human being and jurist whose
service on the Fifth Circuit would be a great benefit to that court
and our country. I believe she should have been confirmed last
year, and she hopefully will be confirmed this year.

I have made these views clear several times, so it should come
as no surprise that after the American voters returned the Senate
to the Republicans, and, therefore, the chairmanship of this com-
mittee to me, that this committee will now begin setting straight
what we consider to be the mistake it made by halting this nomi-
nation in the committee last fall.

Now, we will have a hearing, we will have a vote in committee,
and we will give the full Senate an opportunity to vote on this
nominee. It is important to note that the committee vote last year
was a straight party-line vote which denied the rest of the Senators
an ability to vote on Justice Owen.

Let me be clear about one other thing: I personally do not believe
that Justice Owen needs another hearing. Justice Owen gave com-
plete and appropriate answers to all questions last time. Senator
Feinstein, who presided at last year’s hearing, was entirely fair and
appropriate in that role. As Senator Leahy said before the com-
mittee vote, “Those who have had concerns have raised them and
have heard the nominee’s responses. To her credit, she has met pri-
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vately with those who have had concerns, as well as her public tes-
timony, and has answered the followup questions.”

I agree that Justice Owen has answered all relevant questions,
and then some, and has provided this committee with all the infor-
mation it needs. She is a model witness, in my opinion, one of the
very best this committee has ever had the honor of considering.
Now, this hearing is certainly not a do-over for Justice Owen. It is
an encore.

For the committee, this hearing is about remedying the wrongful
treatment provided to Justice Owen. I don’t say this to offend any
member of this committee. My colleagues, I think they all know
that I have deep personal respect and friendship for each one of
them. And I know they voted according to their best judgment at
the time. Nevertheless, as I reviewed the transcript of Justice
Owen’s last hearing and read her answers to written followup
questions, and then reviewed the comments made at the markup
debate, I was struck at the pervasive way in which Justice Owen’s
answers were almost totally ignored. The same accusations made
by members at her hearing were repeated at the markup as if Jus-
tice Owen’s answers did not even exist, as if she was never even
before the committee.

Let me just give a couple of examples. There are too many to
cover them all.

At the hearing, Justice Owen was accused of needlessly delaying
an opinion in the case of Ford v. Miles, the Willie Searcy case, and
it was alleged that the young man died waiting for Justice Owen’s
opinion. Justice Owen clarified that Mr. Searcy passed away 3
years after the Texas Supreme Court’s decision. But the same false
allegation was raised and repeated at the markup as if Justice
Owen had never given this committee the correct facts.

At the hearing, Justice Owen was accused of ruling against abor-
tion rights in cases involving Texas’ parental notification law. Jus-
tice Owen clarified that the notification statute, and, therefore, her
written opinions, concerned only the law that girls younger than 18
tell one of their parents. The right of those girls to obtain abortions
was never questioned by the law or by Justice Owen. Yet, as if she
had never appeared before the committee, one member of the com-
mittee stated during the markup debate that Justice Owen is “fre-
quently in dissent from rulings of the Texas Court majority sus-
taining a young woman’s right to have an abortion.” That is simply
a misstatement of the facts.

Also at the hearing, Justice Owen was accused of not finding in
favor of any plaintiffs or consumers, as if a good judge would sim-
ply hand out half of her decisions to plaintiffs and half to defend-
ants in a display of ends-oriented activism, rather than look to the
law upon which both sides based their arguments. Justice Owen
listed a number of cases in which, based on the law, she had ruled
on the side of individual plaintiffs, including GTE v. Bruce, a case
affirming a $275,000 jury verdict in favor of female victims of sex-
ual harassment. But at the markup, several members repeated the
allegation as though her testimony and answers to followup ques-
tions had been written in invisible ink.

In her written questions, Justice Owen was asked about her dis-
sent in the case of Weiner v. Wasson, the charge being made that
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the majority opinion has “lectured” Justice Owen about the impor-
tance of following precedent. Justice Owen pointed out in a cogent
written response that the majority was, in fact, responding to an
argument made by the defendant that a prior Texas Supreme
Court decision should be overturned. At the markup, the very same
charge was repeated, as though Justice Owen had entered a guilty
plea previously.

There are several other examples, including the fact that Judge
Gonzales’ oft-repeated comment was not directed at Justice Owen,
that I just do not want to take the time to get into. But this pat-
tern of ignoring answers is exactly what happened to Justice Owen.

So although we are not beginning anew to review this nomina-
tion, and there is no reason simply to rehash old and answered al-
legations, I nevertheless hope and expect committee members, and
especially those who voted against her, to come to this hearing
with a fresh mind and with a genuine willingness to listen, to con-
sider, and to think again on this matter.

We are quite fortunate to have with us today Senator Cornyn,
and I understand that Senator Hutchison, who is at the Commerce
Committee right now, will come very soon, whose support for Jus-
tice Owen’s nomination is as well known as it is well deserved.
Texas could not have two finer and more effective publici servants
in the Senate. Senator Hutchison has worked tirelessly over the
past 2 years to make sure our colleagues know the facts about Jus-
tice Owen’s distinguished career, service to Texas, and perhaps
most importantly, Justice Owen’s high personal integrity, fairness,
and commitment to equal justice under the law.

Senator Cornyn, although new to the Senate, is certainly not a
newcomer to this nomination. He is certainly a member of this
committee. He is not a newcomer to Justice Owen or to several of
the issues that were misunderstood or misconstrued as part of the
effort to halt this nomination in committee last fall. Indeed, Sen-
ator Cornyn knows many of these issues better than any member
of this committee ever could. Senator Cornyn brings a unique and
compelling perspective on Justice Owen’s nomination, having
served side by side with Justice Owen as a colleague on the Texas
Supreme Court. He examined many of the same legal issues and
knows how she approached them. He knows how judges go about
their work. Senator Cornyn understands that judges are called
upon to render their very best judgment in frequently difficult and
close cases and that sometimes judges will have legitimate dif-
ferences of opinion among themselves and express themselves ac-
cordingly.

I find it particularly significant that Senator Cornyn supports
Justice Owen, even though they did not always agree on the bench.
His support is based on how Justice Owen goes about the job of
being a judge, not on whether she reaches the same outcome that
he would.

Now, I urge all of my colleagues to think this way. Any attempt
to emphasize the points on which Senator Cornyn and Justice
Owen disagree I think will backfire. It only proves the point better.
So Senator Cornyn’s endorsement of Justice Owen has extraor-
dinary credibility to me and should, by itself, provide members of
this committee with a fresh view of this nomination.
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So I am looking forward to hearing from the Texas Senators and
from Justice Owen. And I am optimistically looking forward to evi-
dence of renewed open-mindedness from my colleagues. With that
hope, I will turn to our ranking member for any statement he
would like to make at this point. Senator Leahy?

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman. I do have an opening
statement.

I welcome the nominee and Senator Cornyn here. We are meet-
ing in an unprecedented session to consider the renomination of
Priscilla Owen to the U.S. Court of Appeals to the Fifth Circuit.
Never before—i say it is unprecedented because never before has
a President resubmitted a circuit court nominee already rejected by
the Senate Judiciary Committee for the same vacancy. So we pro-
ceed to grant Justice Owen a second hearing even though we did
not allow either Enrique Moreno or Judge Jorge Rangel, both dis-
tinguished Texans nominated to the Fifth Circuit, any hearings at
all when they were nominated by President Clinton to the same
Fifth circuit vacancy.

I would just mention two Texans nominated to that by President
Clinton, they weren’t even given a hearing. So, Justice Owen, you
are getting two hearings, maybe one for each of the ones who were
never allowed to have a hearing by the Republicans.

This nominee was fairly and thoroughly considered after a hear-
ing only 8 months ago. It was an extended session that was chaired
very ably and fairly by Senator Feinstein. Justice Owen’s earlier
nomination was fairly and thoroughly debated in an extended busi-
ness meeting of the committee, during which every Senator serving
on this committee had the opportunity to discuss his or her views
of the nominee’s fitness for the bench.

Incidentally, that meeting was delayed. I had set the hearing at
a date requested by the President. I assumed he meant June, and
then earlier in that week, he said he wanted his good friend, Patri-
cia Owen, to have a hearing. I assumed he meant Priscilla Owen
because he was speaking of the Texas thing, and I put you on for
a hearing—I mean for a vote that Thursday. The White House,
however, decided that wasn’t a good idea and wanted, notwith-
standing the request of the President, to put it off for 5 or 6 weeks,
and so we did, following the rules of the committee.

Now, unlike the scores of Clinton nominations on which Repub-
licans were not willing to hold a hearing or committee vote or ex-
plain why they were being opposed, Justice Owen’s earlier nomina-
tion was treated fairly in a process that resulted in a committee
vote in accordance with committee rules that resulted in the nomi-
nation’s defeat last year.

Unfortunately, the chairman has not scheduled a second hearing
for Judge Deborah Cook or John Roberts, two nominees whose
hearings did not give Senators an adequate opportunity to question
them. These were controversial nominees who were shoe-horned
into a hearing earlier this year that was plainly too crowded to be
a genuine forum for determining their fitness for lifetime appoint-
ments to Federal appellate courts. Democratic members have asked
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many times that the incomplete hearing record for those nominees
be completed, but those requests have been rebuffed. And that is
a shame. But that error I believe was compounded by truncated
committee consideration when the chairman insisted on proceeding
in total and complete violation of Rule IV of this committee and be-
fore there was bipartisan agreement to conclude debate on the
nominations, something that—a rule followed by every chairman I
have known here—Senator Kennedy, Senator Thurmond, Senator
Biden—but it was violated starting this year.

Now, for Justice Priscilla Owen, there will be a second hearing.
I emphasize the various procedural steps followed by the committee
on Justice Owen’s nomination in the Democratic-led 107th Senate
to contrast them with the treatment of President Clinton’s nomi-
nees to this very seat during the previous period of Republican con-
trol of the Senate. During that time, two very talented, very de-
serving nominees were shabbily treated by the Senate. Judge Jorge
Rangel, a distinguished Hispanic attorney from Corpus Christi,
was the first to be nominated to fill that vacancy. Despite his quali-
fications, and his highest rating by the ABA, Judge Rangel never
even had a hearing. It wasn’t a case of voting him down. He was
never even given a hearing from the committee. And after he had
waited for 15 months and it was obvious that the Republicans
weren’t even going to allow him to have a hearing, to say nothing
about a vote, he withdrew his candidacy.

And so then President Clinton nominated Enrique Moreno, an-
other outstanding Hispanic attorney, a Harvard graduate, and a re-
cipient of the highest rating, in fact, unanimous rating by the ABA
to fill the same vacancy. He probably should have saved his time
because Mr. Moreno did not receive a hearing on his nomination
from a Republican-controlled Senate during the 17 months. He
waited and waited and waited. It wasn’t a case he was voted down
by the committee. He wasn’t even allowed to have a hearing. And,
finally, President Bush withdrew the nomination of Enrique
Moreno and substituted Justice Owen’s name in its place.

Actually, it was not until May of last year, at a hearing chaired
by Senator Schumer, that this committee heard from any of Presi-
dent Clinton’s Texas nominees to the Fifth Circuit, when Mr.
Moreno and Judge Rangel testified, along with a number of other
Clinton nominees, about their treatment by the Republican major-
ity and disclosed some of the machinations that went on at that
time. Thus, Justice Owen is the third nominee to the vacancy cre-
ated when judge William Garwood took senior status so many
years ago, but even though she is the third nominee, she is the
only that has been allowed a hearing.

So let me remind the committee, the Senate, and the American
people how this committee came to have a hearing last year on this
controversial nomination. Democratic leadership of the committee
began in the summer of 2001. Within 10 minutes after taking the
leadership, I announced hearings on President Bush’s judicial
nominations. We made some significant progress in helping fill va-
cancies during those difficult months in 2001, and we proceeded at
a rate about twice as productive as that averaged by Republicans
in the prior 6 and a half years. As we began 2002, I went before
the Senate to offer a formula for continued progress so long as it



7

was balanced bipartisan progress. I made some modest suggestions
to the Bush administration, none of which were adopted. But even
though they didn’t, to demonstrate good faith I committed to hold
hearings on a group of President Bush’s most controversial circuit
court nominees that year. I did this even though our offers were
totally ignored by the White House, offers made in good faith, not
really even responded to. We continued forward.

I not only fulfilled that pledge to hold hearings on Justice Owen,
among others; by the end of the year I had made sure that the Sen-
ate Judiciary Committee had held hearings on more than twice as
many controversial circuit nominees as I had originally announced,
notwithstanding the silence from the White House. We proceeded
with hearings and votes on Judge Charles Pickering at the request
of Senator Lott, Judge D. Brooks Smith at the request of Senator
Specter, and Judge Dennis Shedd at the request of Senator Thur-
mond. These were in addition to my January announcement with
respect to Justice Owen, Professor McConnell, and Mr. Estrada.
During my 17 months as chairman, we proceeded expeditiously but
fairly to consider more than 100 of President Bush’s judicial nomi-
nees despite what was an increasing lack of comity and cooperation
from the White House.

But fairness and fair consideration apparently are not enough.
Proceeding almost twice as productively as Republicans did for
President Clinton, and even though we did it without White House
cooperation, this counted for nothing. The President remains intent
on packing the Federal courts and Senate Republicans equally in-
tent on making sure that this scheme succeeds no matter what
Senate rules and traditions and precedents need to be overruled or
ignore.

In examining Justice Owen’s record in preparation for her first
hearing and now again in preparation for today, I remain con-
vinced that her record shows that in case after case involving a va-
riety of legal issues, she is a judicial activist, willing to make law
from the bench rather than follow the language and intent of the
legislature. Her record of activism shows she is willing to adapt the
law to her results-oriented ideological agenda.

I expect that Senators on the other side will try to recast and re-
habilitate Justice Owen’s record. I assume that is what the chair-
man meant by the title of this hearing. I hope he did not mean to
suggest that Senator Feinstein was unfair or that Senators on this
committee did not proceed fairly to debate and vote on the nomina-
tion last year. We did see a recent occasion when a judicial nomi-
nee was ambushed on issues on which there was not notice or thor-
ough information or debate, and that nomination was defeated by
a party-line vote on the floor of the Senate, even voted against by
Senators who had voted for him in this committee. I am referring,
of course, not to Justice Owen but of the first African American to
serve on the Missouri Supreme Court, Justice Ronnie White.

Now, I hope the hearing is not a setting for some to read talking
points off the Department of Justice website or argue there is some
grand conspiracy to block all of President Bush’s judicial nominees.
I believe we just voted on one of his nominees on the floor. The con-
sensus nominees are considered expeditiously and confirmed with
near unanimity. The nominees selected to impose a narrow ide-
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ology on the Federal courts remain controversial and some are
being opposed. Were the administration and the Republican leader-
ship to observe our traditional practices and protocols and not
break our rules and seek every advantage from the obstruction of
Clinton nominees to circuit courts over the last several years, we
would be making a lot more progress.

Facts are stubborn. They don’t change. Written opinions and
prior testimony under oath are difficult to overcome. This nominee
was examined very carefully a few months ago and rejected by this
committee. To force it through the committee now based only on
the shift in the majority would not establish that the committee
reached the wrong determination last year, but that the process
has been taken over by partisanship this year.

No one can change the facts that emerge from a careful reading
of Justice Owen’s dissents in cases involving a Texas law providing
for a judicial bypass of parental notification requirements for mi-
nors seeking abortions. Those who suggest that she was just show-
ing deference to the U.S. Supreme Court cannot change the fact
that what she purported to rely on in those cases just is not there.
The Supreme Court did not say what she claims it said.

Neither will they change the facts about her activism in a variety
of other cases where he record shows a bias in favor of government
secrecy and business interests, and against the environment, vic-
tims of discrimination, and medical malpractice. In these cases she
ruled or voted against individual plaintiffs time and time again,
earning deserve criticism from her colleagues on what is a very
conservative Texas Supreme Court.

To give a sampling of that criticism that no amount of argument
can change, members of the Texas Supreme Court majority: One,
have called Justice Owen’s views “nothing more than inflammatory
rhetoric.” They have lectured dissents she was part of on the im-
portance of stare decisis. They have said that her “dissenting opin-
ion’s misconception...stems from its disregard of the procedural ele-
ments the Legislature established,” and that her “dissenting opin-
ion not only disregards the procedural limitations in the statute
but takes a position even more extreme than that argued for” by
the appellant. And then they said that to construe the law as she
did “would be an unconscionable act of judicial activism.”

Now, as I said, despite the mistreatment of President Clinton’s
judicial nominees, including two in this circuit—actually, several in
this circuit—the Democratic-led Senate of the 107th Congress
showed good faith in fairly and promptly acting to confirm 100 of
President Bush’s judicial nominees. The Senate is now contending
over several of President Bush’s controversial nominations. At the
same time we are continuing to vote nearly unanimously for con-
sensus nominees that President Bush has sent up here. The proc-
ess starts with the President. He can sow contention or end it. He
said he wanted to be a uniter and not a divider, something I would
like to see in this country, and I hope someday he will be. But so
far he has sent this nomination to the Senate, which divides the
Senate, which divides the American people, and which even divides
Texans, according to letters I have received.

The President has said he does not want what he calls activist
judges. I don’t want any President, Democratic or Republican, to
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have activist judges. But then, Justice Owen, by the President’s

own definition, is an activist judge whose record shows her to be

oCut of the mainstream even of the conservative Texas Supreme
ourt.

In my opening statement at Justice Owen’s original hearing last
July, I said that the question each Senator on this committee
would be asking himself or herself as we proceeded was whether
this judicial nominee met the standards we require for any lifetime
appointment to the Federal course. I believe that question has been
answers.

Thank you, Mr. Chairman. Always good to be here with you.

Chairman HATCH. Thank you, Senator.

We will turn to Senator Hutchison. Welcome to the committee.
We are glad to have you here and we look forward to hearing what
you have to say.

STATEMENT OF HON. KAY BAILEY HUTCHISON, A U.S.
SENATOR FROM THE STATE OF TEXAS

Senator HUTCHISON. Thank you, Mr. Chairman. I am very
pleased to be here again to introduce our Supreme Court Justice
Priscilla Owen, an 8-year veteran on our Texas Supreme Court.

Justice Owen’s career started when she graduated cum laude
from Baylor Law School in 1977 and made the highest grade on the
State bar exam that year. Before her election to the Texas Supreme
Court in 1994, she was a partner in a Texas law firm, a major one,
where she practiced commercial litigation for 17 years.

In 2000, Justice Owen was re-elected to the Supreme Court with
an 84-percent vote. In fact, she was endorsed by every major news-
paper in Texas during her successful re-election bid. We have a su-
premely qualified judge.

Justice Owen enjoys bipartisan support. The ABA Standing Com-
mittee on the Federal Judiciary voted her unanimously well quali-
fied. To merit this ranking, the ABA requires that the nominee be
at the top of the legal profession in his or her legal community,
have outstanding legal ability, breadth of experience, the highest
reputation for integrity, and either have demonstrated or exhibited
the capacity for judicial temperament.

The Dallas Morning News called her record one of accomplish-
ment and integrity. The Houston Chronicle wrote that she has the
proper balance of judicial experience, solid legal scholarship, and
real-world know-how.

But despite the fact that she is a well-respected judge who has
received high praise, her nomination has been targeted by special
interest groups. Justice Owen’s views have been mischaracterized
and her opinions have been distorted. Today, this committee and
Justice Owen once again have an opportunity to set the record
straight.

In Texas, we have statewide elections for judges. Whether we ap-
prove of that system or not, it is the current law in Texas. Priscilla
Owen has been a leader trying to reform the way judges are elected
in our State. During her 2000 campaign, Priscilla Owen set a new
standard, imposing voluntary limits on herself, which included tak-
ing no more than $5,000 per individual and spouse and not more
than $30,000 per law firm. Over half of her total contributions
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were from non-lawyers. After not facing a major opponent in 2000,
she returned over a third of her remaining contributions to her con-
tributors.

Let me read the words of former Texas Supreme Court Justice,
Chief Justice John Hill, a Democrat, denouncing the mischarac-
terization of Priscilla Owen’s record by outside special interest
groups. “Their attacks on Justice Owen in particular are breath-
takingly dishonest, ignoring her long-held commitment to reform
and grossly distorting her rulings. Tellingly, the groups made no ef-
fort to assess whether her decisions are legally sound.”

Justice Hill goes on to say, “I know Texas politics and can clearly
say these assaults on Justice Owen’s record are false, misleading,
and deliberate distortions.”

Justice Hill also was elected Attorney General of Texas as a
Democrat.

Priscilla Owen is an exemplary judge. One issue that has already
been mentioned here and will come up again, I am sure, involves
the Texas parental notification statute. I believe Justice Owen has
demonstrated that she is a judge who follows the law, and in this
line of cases, she has consistently applied Supreme Court precedent
to help interpret uncertainty in the statute. I hope my colleagues
will see that her methods of statutory interpretation are sound.

Mr. Chairman, I also just want to say on a personal note that
Priscilla Owen has had one of the roughest rides that I have seen
for a nominee to a circuit court bench or a district court bench. And
I think you have seen her judicial temperament in the way she has
handled the attacks, the very strong and tough questioning. She
has handled herself with aplomb. She has always given very sound,
detailed answers. In fact, several people have mentioned to me,
after hearing her last performance before this committee, that they
have never seen in any nominee such an outstanding performance
by a nominee.

I think the way she has handled the wait since May the 9th of
2001 and the handling of this nomination by this committee show
her even more so to be the outstanding qualified judge that should
receive confirmation today in this committee and in a very short
order by the U.S. Senate. And I truly hope that people will give her
a fresh look if they were against her in this committee before, and
I truly hope that they will see her outstanding qualities and give
her a chance. I hope her nomination will not be filibustered. She
deserves a vote, and she deserves a positive vote. And I am proud
to be here to support Justice Priscilla Owen of Texas for the Fifth
Circuit.

Thank you.

Chairman HATCH. Thank you, Senator. We sure appreciate your
being here, and I appreciate your testimony.

Senator LEAHY. Mr. Chairman, just at that point while Senator
Hutchison is here, before Senator Hutchison came, I noted two
things. One, she has been a strong and consistent and even pas-
sionate supporter of Justice Owen. You should know that even
talking about those who have supported you and those who have
opposed you, there is a great respect we have for Senator
Hutchison and we have listened. But also I just wanted—we were
praising you and Senator Feinstein and Senator Hatch for work on
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the Amber Alert. As you know, when I was chairing the committee,
we whipped it through last year, got it passed in the Senate, and
unfortunately the leadership in the other body decided not to bring
it up, and this year Senator Hatch as chairman and with my sup-
port put it through. And, again, you got a unanimous vote. Every
single Senator who was on the floor that day—there were a few ab-
sent because of illness or whatever. But every Senator who was on
the floor voted with him and we sent it over. And I just hope now
that the leadership on the other side will allow it to go forward,
but you deserve an enormous amount of credit for that.

Senator HUTCHISON. Mr. Chairman, if I could just respond and
say that Senator Feinstein and I, of course, introduced the Amber
Alert Dbill because of several high-profile abductions in Senator
Feinstein’s State and the abduction of Elizabeth Smart from the
chairman’s home State. And I couldn’t ask for a better record of the
Judiciary Committee under both you, Senator Leahy, and you, Sen-
ator Hatch, in moving that bill through. It is without a doubt the
most easy bill that should ever pass our Congress, and I hope so
much that it will be passed very soon.

And I want to say that I talked to Ed Smart this morning, and
the passion in him for passing Amber Alert, I mean, that man is
the happiest man on Earth today. But he also is passionate to try
to help other parents that might ever go through the ordeal that
he and Lois Smart have to keep them from having to do that. And
he knows the Amber Alert is the very best tool we have to help find
an abducted child quickly.

So I just want to thank you, thank you, Senator Hatch, and Sen-
ator Feinstein, for all that the three of you have done on the Amber
Alert bill. And it is my hope and Ed Smart’s fervent wish that that
bill will pass the House very shortly and go to the President, when
we can have a wonderful celebration that every parent will have
the best chance.

Thank you.

Chairman HATCH. Thank you so much. We appreciate that, and
I personally appreciate both you and Senator Feinstein. Without
the two of you, that would not have gone through the Senate as
quickly as it did, and I sure appreciate my colleague and the work
that he did when he was chairman. We are just really happy to get
that going. And I did chat with our chairman in the House, and
they fully intend to see that that is passed. They are trying to put
it with other children’s bills to get them all passed at one time. But
he does realize the importance of this, and it is because of the work
of you two great women Senators that this bill is going to become
law. So I am personally appreciative.

Senator Cornyn, we will turn to you now.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Thank you, Mr. Chairman. It is my——

Chairman HATCH. And, Senator, I just want to say I am person-
ally looking forward to your testimony because you served on the
Supreme Court with Justice Owen, and I can’t imagine a better au-
thority on Justice Owen’s capabilities and qualifications.
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Senator CORNYN. Well, thank you, Mr. Chairman. It is my pleas-
ure to be here and to join my colleague, Senator Hutchison, in in-
troducing a find and exceptional nominee to the Fifth Circuit Court
of Appeals, Justice Priscilla Owen.

Senator Hutchison has done a great job of talking about Justice
Owen’s background and experiences and her exceptional creden-
tials for the Federal bench, and I, needless to say, wholeheartedly
agree with those fine comments.

I discussed Justice Owen’s qualifications for the Federal bench in
an op-ed that was published this morning in the Austin American-
Statesman, and, Mr. Chairman, I would ask the committee for
unanimous consent that that op-ed be included as part of the
record and my remarks.

Chairman HATCcH. Without objection, we will put it in the record.

[The article appears as a submission for the record.]

Senator CORNYN. Thank you.

I would like to spend a few moments, though, talking, as you
suggested, from a different point of view, a personal perspective, as
somebody who has served on the Texas Supreme Court with Jus-
tice Owen, because I think that perhaps will provide a fresh look
and a different point of view that may be of some assistance to
glose Senators who previously had decided to vote against Justice

wen.

Having been a judge for 13 years, I know as a judge or as a Sen-
ator, all of us are reluctant to revisit our earlier decisions. But, in
fact, in the judicial process, as you know, there is an opportunity
to seek a rehearing or reconsideration in those rare instances
where perhaps a mistake was made. And I am not suggesting a
mistake by the Senators in their vote, but a mistake in the charac-
terization of this fine individual who I believe is highly qualified
by virtue of her training and experience and temperament to serve
in this very important judicial position.

As you said, Senator, Justice Owen and I served together for 3
years on the Texas Supreme Court. I had been on the court for
about 4 years when she joined the court in January 1995. And then
I resigned from the court in October 1997 to run for Attorney Gen-
eral. But during those 3 years, I had the privilege of working close-
ly with Justice Owen. During those 3 years, I had the opportunity
to observe on a daily basis precisely how she works, how she
thinks, how she addresses the challenge and the job of judging in
literally hundreds, if not thousands of cases. And during those 3
years, I spoke with Justice Owen on countless occasions and de-
bated with her, and, yes, even disagreed with her on how to inter-
pret statutes and how to try our very best to uphold the oath that
we take when we assume the robe as a judge, and that is to read
statutes faithfully and carefully and to decide cases based on what
the law says and not on how we personally would like to see the
case come out.

One of the most important elements, I think, that goes into con-
sidering whether somebody is qualified to be a judge is how they—
their integrity and their fidelity to the role of a judge, because, of
course, it is so much different, it is fundamentally different from
the role that we as Senators have, which is to make decisions
based on the results we would like to see happen. But judges, of
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course, have a different role, and it is their integrity and fidelity
to the role of judge, not to results, that I think distinguishes a good
judge and distinguished Justice Owen.

I saw her take careful not and literally pull down the law books
herself and study them very, very closely. And I saw how hard she
works to faithfully interpret and apply the law that the Texas Leg-
islature has written and the precedents that had been handed
down by higher courts or at earlier times by that same court. And
I can tell you from my personal experience as her colleague and a
fellow Justice that Justice Owen is an exceptional judge. She is a
judge who works hard to follow the law and to enforce the will of
the legislature—not her will, the will of a lawmaker.

Not once did I see her try to pursue a political or some personal
agenda at the expense of faithful adherence to the rule of law. To
the contrary, I can testify that Justice Owen feels very strongly, as
do I, that judges are called upon not to be a legislator or a politi-
cians but as judges to faithfully read statutes and interpret and
apply them faithfully in the cases that come before the court.

One of the things I just have to say is that judges, unlike mem-
bers of the legislature, don’t have a choice. When a case comes be-
fore the court, when the courts assume jurisdiction of the case, you
can’t run, you can’t hide. You have got to decide the case. And it
may not have come to you in the posture that you would have
liked. That may be because of the standards of judicial review or
the deference that we pay to jury determinations of facts that the
judge is left with the bare application of a statute or some prece-
dent, to a record that that judge cannot change, even if they might
like to. And so that is why I say that it is not results-oriented judg-
ing that we ought to applaud, but the kind of judging that Justice
Owen engaged in day in and day out on that court, which was
faithful adherence to the rule of law.

I want to also take just a moment to reflect on my own experi-
ences on the Texas Supreme Court and to talk just a moment more
about what I believe it means to be a judge.

I believe that people change when they put their hand on the
Bible and they take an oath to perform the job that our Constitu-
tion gives judges. I believe that with all my heart and soul because
I saw it in myself and I see it in people who leave the private prac-
tice of law, like Justice Owen did after 17 years as an advocate,
but then assume that solemn responsibility and take an oath, so
help me God, to discharge the duty of a judge—a far different role
from that of an advocate in court, but a solemn responsibility and
a solemn oath that I know that she takes, as all good judges do,
very seriously.

Of course, being a Senator, like being an advocate, means you
are free to express your personal views or the views of your client
on a whole range of subjects and controversial issues. That is what
we do. One Senator yesterday said you can’t serve in the Senate
without casting controversial votes, unless you want to hide under
your desk. But then, of course, you would not be doing what the
people of our States have sent us here to do. But, of course, being
a judge is exactly the opposite, and I know Senator Feinstein has
mentioned to me of her own watching—I believe it is her daughter
who has become a judge and the transformation that she saw in
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]}Olelr own daughter and how she approached that awesome responsi-
ility.

Of course, a judge’s personal political beliefs must have no bear-
ing on the job of a judge. Of course, that is in a way the same role
we ask jurors to play. I can tell you, during the 6 years that I was
a trial judge, I read charges to the jury that said you have got to
be able to set aside your preconceived notions and opinions and de-
cide this case based only on the facts as you hear them in this
court. And so we ask lay jurors to do that, and we ask judges to
flo the same thing when it comes to faithfully applying the rule of
aw.

And, of course, that is why, one reason why Justices who come
to the Congress to listen to the President’s State of the Union ad-
dress don’t applaud. They don’t show approval. They don’t boo.
They don’t show disagreement. They make no expression whatso-
ever because their job, of course, is not to advocate politics or per-
sonal agendas. Instead, their job is to neutrally and faithfully inter-
pret the law as written by others—and it is not always easy—by
those who have stated their political views through the process of
enacting laws.

It has been pointed out that other judges sometimes disagreed
with Justice Owen, and that is perfectly normal and, indeed, it’s
healthy. And, yes, I disagreed with Justice Owen on occasion, and
she with me. That is precisely why we have established throughout
this country State Supreme Courts and Federal courts of appeals
with more than one judge, so we can have the free exchange and
the lively debate and the intellectual exchange on important issues
that come before the court. And, yes, then we have to have a vote
and then a final resolution of the matter.

When judges disagree, that is no badge of dishonor. That is sim-
ply what the job of judging is.

And, Mr. Chairman, I hate to see people like Justice Owen who
have diligently and faithfully not imposed their views about what
the result should be, but faithfully interpreted and enforced the
law as written, criticized and basically disadvantaged in the public
eye because they are just doing the job that they took an oath to

0.

Some have suggested that when judges disagree that is a sign
that at least one of the judges are behaving politically. That is non-
sense. A State’s highest court, like the Texas Supreme Court, like
the U.S. Supreme Court, any court of last resort, gets the most
challenging and the most difficult cases in our legal system. The
vast majority of the cases in our legal system are pretty easy, pret-
ty easily decided on the law, and those cases, of course, are han-
dled by lower courts. But in some cases, a statute is not clear, the
case is so hard, that we ask judges at our highest level of our judi-
ciary to try to interpret them faithfully.

And let me just say here that I know there have been instances
that different members of this committee have mentioned today
and at other times at previous hearings where they feel that they
disagree with Justice Owen’s decision in that case. But I just think
it is fair—fairness dictates that this one or two or three or handful
of cases be put in context. Justice Owen knows, as I do, that the
number of cases that the Texas Supreme Court decides is just a
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fraction of the cases that go to court in Texas each year. It is a
court of discretionary jurisdiction, and last time I looked at it, it
was only about 10 percent of the cases that go to the court of ap-
peals actually are considered and determined by the Texas Su-
preme Court. So fairness dictates that these few cases where I
think there is a perfectly good explanation for her position on those
cases, but, nevertheless, I believe it is important that those be put
in context. They represent just a thimble-full compared to the
ocean of cases that she has decided as a judge and that are liti-
gated on a daily basis in our courts.

Let me just mention one case where a statute was not clear and
where judges had to work hard to try to figure out how best to read
the statute and to faithfully apply the law, and that is a case that
is frequently taught in law schools to demonstrate the difficulties
of construing complex statutes and laws. It is a famous U.S. Su-
preme Court case which, believe it or not, required Justices to de-
termine whether a tomato is a fruit or a vegetable. A hotly con-
tested political issue, I assume, to some observers. But, in fact, it
was an important question to be decided for purposes of applying
Federal tariff law.

Now, I suppose as a matter of science that, botanically speaking,
a tomato is a fruit. But in common parlance, a tomato is a vege-
table. Yet it was unclear based on the text of the Federal tariff law
what meaning was intended by the legislature when it used the
terms “fruit” and “vegetable.”

Now, believe it or not, judges have to debate these issues. They
have to figure out what the legislature actually meant when they
used the term in order to do their job. Not surprisingly, in difficult
cases judges disagree.

Now, that doesn’t mean that judges are being political when they
disagree. Indeed, there is nothing political about whether a tomato
is a fruit or a vegetable. But it just good-faith judging and a good-
faith interpretation of law, and that is precisely why we need good
judges who will make those decisions, who will apply the law as
written by the legislatures, as Justice Owen in my experience did
and does.

I mention this tomato case in particular because it has a direct
bearing, believe it or not, on our discussion of Justice Owen. In a
previous hearing, a number of Senators brought up the fact that
Justice Owen and I disagreed about one particular case. I had just
about forgotten about it until I was refreshed by reading Sonnier
v. Chisholm-Ryder Company, and 1 hope I pronounced that cor-
rectly. I do not think it would be fair to attack either Justice Owen
or me about how we decided the case, even though we disagreed
on how best to read the law in that case. The case essentially in-
volved whether a tomato-chopping machine is real property or per-
sonal property. We disagreed, but that doesn’t mean that either
one of us was guilty of somehow pursuing a political or other agen-
da in court.

Many cases present genuinely difficult legal issues, and judges
have good-faith disagreements about them. Perhaps under the best
reading of the statute, a tomato is a fruit. Perhaps it is a vegetable.
Perhaps the legislature meant that a tomato-chopping machine is
real property or perhaps it is personal property. Good judges, my
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point is, Mr. Chairman, can simply disagree and still be good
judges.

That is why I was so profoundly troubled by what happened to
Justice Owen last year. Senators who opposed her, almost without
regard to who she is or the record that she has worked hard to es-
tablish as a good judge, mentioned that other judges would some-
times criticize her for doing things like rewriting statutes. Mr.
Chairman, as a former judge, I can tell you that judges say that
all the time. That happens all the time. It is frequently part of the
robust legal debate and exchange that judges have with one an-
other every single day in this country, and there is nothing extraor-
dinary about it at all.

Good judges struggle to read statutes carefully. It is only natural,
then, when judges of good faith disagree, frequently a judge will
claim that another judge is rewriting the statute. It is just simply
the way judges talk and the way judges do their job.

I asked my staff to look at some of the cases cited against Justice
Owen last year, and do you know what they found? Well, in just
20 minutes of , they were able to determine that every single Jus-
tice of the Texas State Supreme Court at one time or another had
been criticized for rewriting a statute.

Looking at just a few of the cases cited by Justice Owen’s oppo-
nents, in one case, for example, Justices Gonzales, Hecht, Enoch,
Abbott, and O’Neill, who comprised the majority of a particular
case, were criticized with the following statement: “The court sub-
stitutes what it thinks the statute should accomplish for what the
statute actually says.” In other words, those five Justices were ac-
cused of rewriting the statute.

In another case, Chief Justice Phillips, Gonzales, Enoch, Baker,
Hankinson, and O’Neill were challenged with the following state-
ment: “The court does not base its statutory interpretation on the
ordinary meaning of those words or on the purposes the legislature
intended them to achieve, but on its own predilections.”

In just those two cases, we have every single colleague of Justice
Owen criticized for allegedly rewriting a Texas statute. Again, that
is just the way judges talk.

Are we really saying that every Justice on the court

Senator LEAHY. Excuse me. Mr. Chairman, I—and I would ask
that this interruption not interrupt in the record.

Chairman HATCH. Without objection.

Senator LEAHY. As you know, I am required to be on the floor
on a Judiciary Committee matter. Senator Kennedy and Senator
Feinstein and Senator Durbin are here. I have to be there at 11:30,
and in leaving, I didn’t want that to be reflected that I am leaving
for any reason other than that. I know we started a half-hour late,
and that has thrown everything else off.

Senator CORNYN. Thank you, Senator Leahy.

Are we really saying that every dJustice on that court or any
court that is criticized for rewriting or misconstruing a statute is
a bad judge, undeserving of confirmation? That would be, of
course—I think it is apparent—nonsense and I hope that is not
what anyone is saying here today. Judges are supposed to read the
law carefully and rule how they think the law is most accurately
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read and to vigorously defend and argue their position when dis-
agreements occur, as they invariably do.

It is terribly unfair and, I submit, Mr. Chairman, even dangerous
to our justice system for Senators to sit in judgment on those
judges and to criticize them simply because they are trying their
very best to do their job, as judges do.

Now, I was reminded of the scene, believe it or not, from the
movie “Jerry Maguire” when I read the transcript and heard this
discussion, the scene when Cuba Gooding, Jr. tells Tom Cruise, he
said, “See, man, that’s the difference between us. You think we’re
fighting, and I think we’re just finally talking.”

Well, Mr. Chairman, what Justice Owen has been criticized for
is not fighting among judges; it is the way judges talk in deciding
how to best interpret the statute and discharge the duty.

Those who have emphasized critical quotes about Justice Owen
from other Justices on the Texas Supreme Court think they are
fighting, but as I say, they are just actually talking, doing what
judges are supposed to do.

I could go on and on, but I won’t. Let me just close by saying that
I served with Justice Owen on the Texas Supreme Court for 3
years. Based on those 3 years of working closely with her, I know
her well. And I know she is a good judge who always tries to faith-
fully read and apply the law. That is simply what good judges do,
and we can ask for nothing more.

Judges disagree from time to time, but, again, that is what
judges do, and that is what we want them to do. And we certainly
do not want to chill that intellectual exchange and dialog, chilling
it by criticizing them and actually perhaps challenging a nomina-
tion to a Federal court because they are doing what they should be
doing. We should not condemn them because they sometimes criti-
cize each other’s reasoning. Instead, I believe we should send Jus-
tice Owen’s nomination to the floor of the Senate with a positive
vote and that we should confirm her quickly.

Thank you, Mr. Chairman, for the opportunity to speak on behalf
of Justice Owen today.

Chairman HATCH. Thank you, Senator. We appreciate your ex-
planation because you served with Justice Owen and you have
served in a wide variety of positions in Texas, including Attorney
General and on the Supreme Court, as well as being a trial judge.
And we appreciate having you on the committee and having those
remarks.

I appreciate both Texas Senators taking time from busy sched-
ules to be here today in support of Justice Owen, and we will be
happy to let you go, Senator Hutchison. We know you are busy.
And, Senator, I hope you will come up here and sit beside me. And
I may ask you to chair part of this hearing since I have to go to
the floor as well.

Justice Owen, let me turn to you. Do you have a statement you
would care to make at this time?
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STATEMENT OF PRISCILLA RICHMOND OWEN, NOMINEE TO
BE CIRCUIT JUDGE FOR THE FIFTH CIRCUIT

Justice OWEN. Just very briefly, Senator. I want to thank you for
the opportunity to appear today and answer any questions that any
of the members of the committee might have.

(Ii want to introduce my sister, Nancy Lacy, who is with me here
today.

Chairman HaTcH. Glad to have you here.

Justice OWEN. Among others, and my pastor, Jeff Black, that has
come again. And Pat Mizell, a former judge from Houston, Harris
County, Texas, is here with us today. Thank you, Pat, for coming.

Chairman HATCH. Good to have all of you here. Thank you.

Do you care to say anything else?

Justice OWEN. No, Senator. Thank you.

Chairman HATcCH. All right. There have been some, I think, mis-
understandings on some of the questions that were asked last time.
Let me just see what I can do. We will have 15-minute rounds, if
that is OK with my colleagues.

Let me just ask you a few questions about the Doe I case, where
I think there were some misunderstandings. The language of the
Texas Parental Notification Act follows language in previous Su-
preme Court cases, does it not?

Justice OWEN. Yes, Senator, it does.

Chairman HATCH. And a majority of the court in the Doe I case
agreed on that point. Is that correct?

Justice OWEN. Everybody on the court agreed that the words, the
specific words in the bypass provision were taken essentially out of
cases from the U.S. Supreme Court, had looked at other statutes
and language that the Court itself had used.

Chairman HATCH. The majority wrote in this regard, “The Texas
parental notification statute was enacted against a backdrop of
over two decades of decisions from the U.S. Supreme Court.” Now,
even so, the Texas Legislature did not define key terms in the stat-
ute such as “sufficiently well informed,” did it?

Justice OWEN. It did not.

Chairman HATCH. OK. In other words, it did not set forth the in-
formation that the minor must obtain before the standard is met.
Am I right about that?

Justice OWEN. That’s correct.

Chairman HATCH. The statute was silent on that point.

The Texas Legislature did not define the term “mature” either.
Is that right?

Justice OWEN. That’s correct, Senator.

Chairman HATCH. Now, the majority—I guess I better swear you
in. I have just been informed by staff that I haven’t sworn you in.
So would you mind standing? I will do that.

Do you solemnly swear to tell the truth, the whole truth and
nothing but the truth, so help you God?

Justice OWEN. I do.

Chairman HATCH. I would ask unanimous consent that that be
placed at the beginning of our discussion.

Now, I just said the Texas Legislature did not define the term
“mature,” and the majority recognized that fact; is that not right,
and these other facts?
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Justice OWEN. Yes, Mr. Chair.

Chairman HATCH. Now, in fact, the majority opinion noted that
notification statutes found in states across the country were silent
as to the particular information the minor needed to have to be,
quote, “sufficiently well informed,” unquote. Now, these include no-
tification statutes in Arkansas, Colorado, Florida, Georgia, Illinois,
Kansas, Maryland, Minnesota, Montana, New dJersey, South Da-
kota and West Virginia. In fact, due to a lack of guidance from the
Texas Legislature, the majority had to look outside the words of
the statute and turn to other sources for guidance in interpreting
the terms, quote, “sufficiently well informed,” unquote, and quote,
“mature,” unquote. Is that correct?

Justice OWEN. That’s correct.

Chairman HATCH. They looked to case law outside of Texas is my
understanding.

Justice OWEN. They did.

Chairman HATCH. For guidance on what the statute means. They
had to look outside the statute in determining what medical infor-
mation the minor is required to receive. They had to look outside
the statute in determining the minor must show an understanding
of the alternatives to abortion, and emotional and psychological as-
pec}’is‘.? None of these showings were outlined in the statute itself,
right?

Justice OWEN. That’s correct.

Chairman HATCH. So any argument that you or any other mem-
ber of the court went outside the, quote, “plain meaning of the
law,” unquote, is just incorrect and misses the point; is that right?

Justice OWEN. That was my view.

Chairman HATCH. OK. Now, as I understand it, in the cases that
you have been criticized for, you were in the dissent, you were in
the minority, right?

Justice OWEN. Well, sometimes I was in a concurring opinion. I
concurred in the judgment, but I did not totally—the court and I
did not totally agree on every aspect of the proper construction of
the statute.

Chairman HATCH. How many judicial bypass cases have there
been affecting the Supreme Court?

Justice OWEN. Well, there have been 10 minors who have come
before the court, and I understand from listening to voice mail last
night that we’ve had another one filed yesterday. But setting that
one aside, that’s pending, there have been 10 minors, I believe,
that have come before the court. Two of them came back a second
time. The court had initially remanded the proceeding back to the
trial court. The trial court again denied the bypass. The court of
appeals again affirmed the trial court, denied the bypass, so they
came to the court a second time. So we had 12 cases if you will
involving 10 minors.

Chairman HATCH. And out of how many total cases?

Justice OWEN. Well, this summer I believe—I tried to explain we
don’t know the exact number precisely.

Chairman HATCH. Approximately the number.

Justice OWEN. We know there have been at least 650 as of this
summer, and the information, updated information I've been given
says there have been at least 775 now.
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Chairman HATCH. So approximately 775 cases where young girls
or their counsel have asked for a judicial bypass so they did not
have to notify the parents; is that right?

Justice OWEN. That’s correct.

Chairman HATCH. How many of those cases—you are saying only
10 young ladies’ cases——

Justice OWEN. Now 11.

The CHAIRMAN [continuing]. Came to the Supreme Court or in
other words were decided by the Supreme Court. So all of the rest
of them were able to go ahead and get the abortions; is that cor-
rect?

Justice OWEN. We don’t know the exact—exactly the outcome in
the trial court. That’s confidential, but they cannot come to the
Court of Appeals and they cannot come to my court unless the by-
pass is denied. In other words, if the trial court denies the bypass,
that’s the end of it. No one has the right of appeal.

Chairman HATCH. So in these cases that you have mentioned
with these 10 young women, the courts down there denied, the
lower court, the trier of fact, the court that actually talked to the
young women and their counsel, denied the bypass?

Justice OWEN. That’s correct.

Chairman HATCH. In other words denied them the right to go to
an abortion without parental notification.

Justice OWEN. Well, they certainly had the right to get the abor-
tion, but you’re correct, they did have to give notice. It was not a
prohibition against the abortion taking place, but the physician had
to give at least 48 hours notice to one parent.

Chairman HATCH. Now, in how many cases did you differ with
your colleagues on the Supreme Court?

Justice OWEN. Again, it’s difficult to just categorize the numbers,
but in the counting the 12 times that the different cases came up,
I think I disagreed with them 3 or 4 times. Let me get my notes
here and make sure that’s right, but I think 4 times.

Chairman HATCH. OK, 4 times. So you agreed with the majority
and the court for the other remaining

Justice OWEN. Actually it was 3. I'm sorry. I agreed with——

Chairman HATCH. So you agreed with the court in all but 3 cases
and that means that in the vast majority of those cases that ap-
peared before the State Supreme Court you agreed with the major-
ity.

Justice OWEN. I agreed with the judgment. In Doe I there were
differences between my interpretation of the statute and the
court’s, but I did agree with the judgment in remanding the case
back to the trial court. I thought that the minor deserved another
opportunity to present her case to the trial court and see if the trial
court would grant the bypass.

Chairman HATCH. Now, in the other cases where you disagreed,
you basically upheld the trial court decision.

Justice OWEN. That’s correct.

Chairman HATCH. That is hardly being outside of the judicial
mainstream, or outside of the mainstream of American jurispru-
dence, is it?

Justice OWEN. I didn’t think so.
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Chairman HATCH. I do not think anybody else would think so. I
mean you can legitimately disagree on what the interpretations of
the statute are.

Justice OWEN. Well, we did—a number of cases we did disagree
and there was—I was not the only judge that disagreed. In some
cases we were very split up over what the statute meant.

Chairman HATCH. I see. Well, in the cases where you disagreed
you upheld the lower court decision.

Justice OWEN. That’s correct.

Chairman HATCH. It is true that the lower court judge was the
trial judge, right?

Justice OWEN. That’s correct.

Chairman HATCH. It is true that that lower court judge was the
determiner of the facts, right?

Justice OWEN. Yes, Mr. Chairman.

Chairman HATCH. It is true that that lower court judge was the
judge who at least had some experience with the young woman in-
volved; is that correct?

Justice OWEN. That’s right. The trial judge actually sees the
minor and talks to her, listens to the questions that are posed by
her counsel, by her guardian ad litem, has an opportunity to actu-
ally view her. All we get is the cold printed record.

Chairman HATCH. And isn’t it generally the rule that the trial
judge is the determiner of the facts of the case?

Justice OWEN. Generally speaking, the trial court is of course the
trier of fact, and the trial court’s determination of the facts are
binding on my court.

Chairman HATCH. And is it not true that good judges on the Su-
preme Court generally give great deference to the findings of fact
by the lower court judge?

Justice OWEN. That’s correct. That’s a well-established principle.

Chairman HATCH. So the fact that you differed with some of your
colleagues on the bench does not necessarily mean that you were
outside of the mainstream of American jurisprudence or that you
acted in a radical fashion, because you were upholding the lower
court judge who had all the facts.

Justice OWEN. I agreed—I think I said in some of these cases
that it was a close call, but that based on the record I thought
there was enough evidence that I was compelled to affirm the trial
court.

Chairman HATCH. Now, as I understand it, some have criticized
you because of Judge Gonzales’ language. Could you tell us what
really is involved there?

Justice OWEN. Well, that was the case when the first Jane Doe,
the first Jane Doe had come to the court, and as I might explain,
the court, including me, agreed to remand the case back to the trial
court. This was the first time the statute had ever been construed
by my court, and neither she nor her counsel really had any idea
of what the words “mature and sufficiently well informed” meant.
So once the court had put some parameters on that, I agreed that
it should go back to the trial court. And it did, and there was an-
other hearing, another lengthy transcript. The minor again testi-
fied, talked to the trial court. Her counsel, her guardian ad litem
were there. And the trial court again made the determination that
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the minor was not entitled to the bypass under the mature and suf-
ficiently well informed prong of the statute.

The Court of Appeals looked at that record. They again affirmed
what the trial court did, denying the bypass, so for a second time,
after the trial court had looked at it twice and the court of appeals
looked at it twice, we got Jane Doe back for a second time. And in
that case, again, I said it was a close call, but that I thought there
was some evidence to support what the trial court found, and
under those circumstances, even if I might have made a different
decision had I been the trial judge, I felt like under appellate prin-
ciples I had to affirm what that trial court did because there was
some basis in the record to do so. There were several dissents in
that case, and I think it’s fair to say that some of our opinions were
contentious on their face at least, that there was some—as Judge
Cornyn, former Judge Cornyn, Senator Cornyn now, described it,
there’s certainly robust debate in those decisions.

And in one of the dissents—there were three separate dissents—
I was one of the dissenters, but there were two others who wrote
two separate opinions. One of the dissenters said that the majority
said, “We are not judicial activists,” say the judges today. And I
think that what Justice Gonzales was doing was responding to
some of the judicial activism language that was in that opinion as
well as a concurring opinion by another judge. There were lots of
opinions in this case. And he went on to say that—let me get the
exact language because I don’t want to misquote it here. He said
that, “If you were to”—let me again find the exact language.

[Pause.]

Justice OWEN. He was talking about that he as a judge has to
do what the law says, not what he might want to do as a citizen
or a parent. And then he says, “But I cannot rewrite the statute
to make parental rights absolute or virtually absolute, particularly
whereas here the legislature had elected not to do so.”

And he had also said previously that, “Thus, to construe the Pa-
rental Notification Act so narrowly as to eliminate bypasses, or to
create hurdles that simply are not to be found in the word of the
statute, would be an unconscionable act of judicial activism.” He
didn’t say that the dissents had engaged in that. He said if any-
body, including himself, were to do that, would do that, that would
be judicial activism, and I agree with that.

Chairman HATCH. In other words, if they were to eliminate judi-
cial bypasses

Justice OWEN. Yes.

Chairman HATCH. I mean the point here is, is that the vast ma-
jority of bypasses were upheld.

Justice OWEN. That’s correct. And then he goes on to say just in
the next paragraph, he’s discussing one of the other dissents, and
he names the dissent by name

Chairman HATCH. Let me just interrupt you for a second. You
were never taking the position that you were going to eliminate ju-
dicial bypasses?

Justice OWEN. Of course not, no. And I don’t think that he fairly
read that he can be said as saying that I or any other judge on the
court was doing that, or that we were erecting hurdles that would
prevent its applicability. And the reason I go on—I've got several
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reasons why I say that. Let me explain his opinion. Let me kind
of put this into context.

In the very next paragraph he addresses one of the dissenting
opinions directly, and he says that that dissent charges our deci-
sion—that our decision demonstrates the court’s determination to
construe the Parental Notification Act as the court believes the act
should be construed, and not as the legislature intended. And he
says, “I respectfully disagree.” He doesn’t say that you have en-
gaged in judicial activism. He says, “I respectfully disagree.” Now,
this is the point where he’s talking about what the dissenters, or
at least this dissent actually did. And to put this in context, first
of all, let me say categorically that Al Gonzales, former Justice Al
Gonzales on my court, is an honorable man, and there is no way
that I believe in my heart that he would support me for this posi-
tion, this nomination if he believed that I were a judicial activist.
He would not have recommended me. He would not have supported
me publicly like he has.

And so the other thing is I remember when these opinions came
out. I remember the debates that went on, the discussions we had,
and I certainly don’t recall ever thinking that this language was di-
rected at me. I remember when my nomination started to get a lot
of attention from some of the special interest groups, and I read a
blurb that said Justice Gonzales had accused me of being a judicial
activist, I was—I thought, “Well, that’s ridiculous. I would remem-
ber that. He never said any such thing.” And I went back and ran
a word search through the opinions and found this language, and
yes, I recall this case. But if this—if I had thought then for a mo-
ment that he was accusing me of being a judicial activist, we cer-
tainly would have had a discussion about that and I would have
remembered it. It would have been something that would have
been seriously talked about. And that just was—you know, let me
say then as I did now, I do not believe that he was attacking me,
or for that matter any other dissent on the court.

Chairman HATcH. Well, thank you. My time is up.

Senator Kennedy, we will turn to you.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman. I take
just a moment here before asking our witness some questions, just
to pay a tribute to you and to other colleagues of the committee,
Senator Leahy, Senator Feinstein, Senator Hutchison, for their
work on the Amber Alert Bill. I saw you last night, Mr. Chairman,
just after Elizabeth Smart was found and we all, as others have
pointed out, know of your deep involvement in a very personal way
in this case, and also in strong support of the Amber legislation.

We have had a tragic situation in our own State, the Bish family
from Warren, Massachusetts, just a year ago. And many of us have
been trying to have our own State, Massachusetts, develop a simi-
lar kind of a case for the heartbreaking reasons that have sur-
rounded the situation and the circumstance in the Elizabeth Smart
case. So we will work on that legislation. It is a pretty good indica-
tion that the committee can work and do some good work at a time
and achieve a good objective.
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Chairman HAaTcH. Well, thank you, Senator.

Senator KENNEDY. I appreciate the fact that you brought that up
at the start of this hearing.

Chairman HATCH. Well, that means a lot to me, and as usual,
your compassion comes through, and our friendship is intact in
spite of the fact that we occasionally disagree.

Senator KENNEDY. Well, don’t want to go too far at the opening
of this hearing.

[Laughter.]

Senator KENNEDY. Judge Owens, I want to welcome you back.

Justice OWEN. Thank you.

Senator KENNEDY. Owen, Owen—excuse me—to the committee
and thank you for the willingness to take on the responsibility for
service on the courts, and thank you for your willingness to re-
spond to these questions. I think as you well understand, all of us
have a responsibility in these considerations, and we want to try
and ensure, as I am sure you do, that we are going to have people,
men and women on the courts, that are going to insist that the
courts are going to be available and accessible to listen to all sides
and to evaluate all of the information that comes before the courts
and give a fair and balanced judgment on these cases.

And my concerns, as I think you remember from the last time,
is to what kind of—whether the plaintiffs are representing work-
ers, the disadvantaged, those that are left out and left behind, indi-
viduals that have been injured or hurt in circumstances, whether
they will be able to get a fair hearing in the courts. And so we look
at your background in these areas to try and draw some conclu-
sions. And I want to just again sort of mention these and hear you
out once more on this.

As I mentioned, one of my major concerns is the way that you
reinterpret the law to achieve currently the result that you want.
Your decision consist of support for the businesses and employers
over the rights of the plaintiffs, and I believe often stretch the law
to do so. You are among the most frequent dissenters on the Texas
Supreme Court with more than 20 dissents in cases involving the
rights of employees, consumers and many others in the last 5
years.

The Texas Supreme Court is notoriously business oriented, but
you stand out as being to the right of most of the judges on the
court. You have repeatedly been criticized your colleagues in the
majority for putting your own views above the law. In the Jane Doe
cases you were criticized by your colleagues, including Alberto
Gonzales, who is now President Bush’s counsel in the White House,
for insisting on reading your own views into the Parental Notifica-
tion Statute on abortion. Judge Gonzales called your interpretation
“an unconscionable act of judicial activism.”

Numerous examples occur in other cases involving labor protec-
tions, consumer protections and environmental protections. In one
case the private landowners tried to obtain an exemption from the
environmental regulations, and the court majority specifically criti-
cized your harsh dissent, saying it was nothing more than inflam-
matory rhetoric which merits no response.

In a case involving whether an insurance company had acted in
bad faith, you joined a partial dissent that would have limited the
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rights of jury trials for litigants, and this dissent was criticized by
other judges as a judicial slight of hand to circumvent the con-
straints of the Texas Constitution.

In another case a worker’s arm had been partially amputated as
he inspected a chopping machine. Your dissent would have severely
limited the ability of injured individuals to obtain compensation
from product manufacturers. The majority criticized your dissent
for imposing a test more broad than any holding in this area so far.

And even when you have joined the majority in favor of a plain-
tiff, you have announced views hostile to workers’ rights, the GTE
Southwest v. Bruce. You concurred with an otherwise unanimous
court decision in favor of the three female employees, but you went
out of your way to make it clear that in your view not all of the
supervisor’s behaviors amounted to intentional infliction of emo-
tional distress. The supervisor’s behavior included yelling, cursing,
frequently at the employees, repeatedly threatening employees ver-
bally, assaulting employees by physically charging and lunging at
them, and ordering a female employee to scrub a carpet on her
hands and knees.

Because of such cases—and these are just a few examples—how
we can have confidence that you will fairly interpret the law and
fairly consider the claims of workers, victims of discrimination or
other injured individuals, and how can we have the confidence that
you will review the cases with an open mind?

In the hearing last fall I asked you whether with all your dis-
sents in favor of businesses, insurance companies and employers,
you had dissented in any case where the majority of the court fa-
vored those interests. You mentioned a single case, 1996, the Saenz
v. Fidelity Guaranty Insurance Underwriters. After reviewing that
case—and I hardly think it offsets your anti-plaintiff record—you
did not write a dissent in the case. You joined an opinion written
by another justice, concurring in part and dissenting in part. You
actually agreed with the majority that a jury verdict for the plain-
tiff should be overturned. In fact, another dissent in the case would
have upheld the jury verdict.

So while you agree that there was a claim in that case that you
would have allowed the plaintiff to pursue, but your long record of
ruling against the plaintiffs. Is that the only case in which you dis-
sented in favor of the plaintiffs in a workers’ rights, consumer
rights or a civil rights case?

Justice OWEN. Senator Kennedy, there’s a lot in your question,
so let me try to go back and parse through some of the things that
are in that question and that proceeded it in some of your state-
ments.

Senator KENNEDY. OK.

Justice OWEN. First of all, Senator Kennedy, I can assure you
that I do not ever try to achieve a result, and I don’t look at wheth-
er I want one side to win or the other side or one segment of our
population to be favored over another. That is not my job. And I
certainly don’t keep score and say, “OK, you know, 50 percent of—
this side has to win 50 percent of the time and this side has to win
50 percent of the time, and every 6 months or so we’ve got to even
the score here.” I mean that is not what judging is about. That is
not what I do.
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And you mentioned that—I think you said in 20 cases I have dis-
sented. Well, I have participated in over 900 written opinions for
my court, and we have also denied writs—petitions and writs of
error in my court. We get about 1,400 of them a year, and we look
at every single one of them. And when we only take about 10 per-
cent and write an opinion in. So in all of those thousands and thou-
sands of cases, we have voted—I, as part of the court, have voted
to let the lower court judgment stand, and there are untold hun-
dreds and hundreds of verdicts in those cases that we don’t touch,
that we do not set aside.

And the cases that do come to us, as Senator Cornyn explained,
my former colleague, we get the tough ones, and we don’t—you
know, the cases that come to us are generally not the easy cases.
And what I try to do as a judge is to put aside personal feelings
or put aside sympathetic or sympathy, and put aside the fact that,
yes, in some of these cases people are, are very injured. And the
question is, do they—what does the law say? What does the law re-
quire under these circumstances? And, Senator Kennedy, I tell you
again that I judge cases by what is right. I do not judge cases by
what is politically correct. I apply the law and the law has to be
predictable. It has to be fair. And that’s what I do in these cases.
Sometimes workers win, sometimes big companies win. The out-
come is determined by the law applied to the facts, not my favoring
one side or the other.

And I did submit, I believe in response to written questions this
summer, a partial listing of the significant cases where workers or
consumers, plaintiffs had won significant victories in my court, and
I can cite you others. In terms of being criticized by my colleagues,
I think as Senator Cornyn very ably pointed out today, the culture
of Supreme Courts, State Courts, is often, and certainly as my
case, is we do criticize one another in opinions. That’s frequent.
That is certainly not out of the norm. Every single member of my
court has been criticized by every other member of the court I'm
certain at one time or another, and sometimes in strong terms.
That does not mean that I think any of my colleagues have ill mo-
tives, have political motives, or unfair, or unfit as judges. As Judge
Cornyn, now Senator Cornyn, I think explained, that is the way
judges speak in their written opinions.

I won’t go through too much more explanation unless you’d like
me to on the Doe case, where Justice Gonzales, former Justice
Gonzales actually used the words that you quoted. You mentioned
the FM Properties case. You characterized that in a certain way,
but my position in that case was to uphold what the legislature
had done, and I felt like the legislature had made a good faith ef-
fort. It was not unconstitutional. The Democrat Attorney General
in the State at the time, Dan Morales, filed a lengthy brief in sup-
port of the State, in support of the position I ultimately took. You
mentioned the Sonnier case. That was the decision that Senator
Cornyn was describing earlier that involved the tomato chopper,
and the issue in that case was, it was in a prison system, and it
was a very large chopping machine, and the only issue in the case
involved the so-called statute of repose, and the question was, is it
affixed to the property in such a way that it’s a part of the real
property or is it just a fixture?
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And nothing I said in that opinion had anything to do with ex-
panding products liability law in the least. I said, in my dissent in
that case, that this was, I couldn’t tell from the facts. This is a fact
question that should go to the jury and let the jury decide. Some-
times the facts are very clear and a court can tell, but I said, here,
you know, I don’t know whether this tomato chopper is sufficiently
affixed. Let the jury decide. That was my position in that case.

GTE, I thoroughly agreed with the court in that case, that what
the supervisor in this case did was way out of bounds. The plain-
tiffs in this case were certainly entitled to recover for intentional
infliction of emotional distress. I voted to uphold that verdict. The
only thing I said in that case in terms of—and this is a term of
art—I said that some of the evidence that the court cited was le-
gally insufficient. That does not mean it’s not admissible, certainly.
It’s admissible. But the question is if you just had isolated in-
stances that I cited by themselves, that would not be sufficient to
constitute intentional infliction of emotional distress, as has been
defined by the restatement of the law of torts, which is a nationally
recognized 50-state treatise that our court had adopted, and I cited
the specific examples and said, “This is the kind of thing precisely
that the restatement was talking about,” and I was trying to
square what we said in GTE with two very recent cases that the
court had decided.

I can tell you that I have upheld decisions for workers where 1
have been criticized by my colleagues. One case was the Ethyl case.
It involved asbestos workers. There were several hundred asbestos
workers sitting—a number of defendants, and the trial court chose
22 of those cases against, I believe it was 5 defendants, to try sort
of all in one trial as an efficiency means to do it faster than one
case at a time. And the defendant came up on mandamus and
asked us to stop the trial and say, you know, this is too many
plaintiffs to try at once. And I wrote the opinion for the court. I
said, no, the defendant has not established that the court abused
his discretion and this trial should go forward.

I did the same thing in a breast implant litigation case, and I
was criticized for it by the dissent. I can go on and on. I dissented
in S.V. v. R.V. and I was criticized for my dissent, where I would
have let a girl who said she was sexually molested by her father,
go to—I would have tolled the statute of limitations because she as-
serted at the pleading stage that she repressed her memories of
that until she got away from her home and was in college. So I can
go on and on about cases where I have either written or joined
opinions, significant decisions, that upholds verdicts or established
rights for injured parties, injured workers, plaintiffs, consumers. So
I think when you’re looking at my record, you have to look at the
entire record, and that’s a whole lot of opinions, Senator.

Senator KENNEDY. Well, I am looking at the whole entire record,
but I am looking at the particular kinds of actions that have been
taken with regards to workers’ rights, civil rights, environmental
rights, women’s rights, and those are areas that I was particularly
interested in. When we were talking about the dissents, not 20 dis-
sents. Obviously you have dissented more, but on particular cases
involving those rights, I think in a fair kind of review of your
record in terms of workers’ rights, environmental rights, people’s
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rights, civil rights, you would not find the kind of balance that you
have just stated or claimed. That is why I asked in the last time
whether there was any time that you stood up for the plaintiff, any
single time over the—differing with the other members of the
court, and you gave only this one case, which really does not really
say that. There was a dissent, but you were not a part of it, that
would have upheld the jury verdict.

So my point is here, I am not saying that you have never sup-
ported a plaintiff. I know that you have sometimes joined pro-plain-
tiff's majority. The point is that you are extremely active in anti-
plaintiff dissent on an already conservative court. And we are not
simply discussing a few cases, but I think an extensive record. And
the question is, is whether you have shown the same kind of dedi-
cation in the protecting the rights of individuals that you have
showed to protecting businesses, insurance companies and other
employers, when they harm individuals and violate the law. That
is the area. And if you have—if you do not feel that I have been
fair in that, and you think that there are other parts of your record
that would reflect that, and show that, and give that kind of bal-
ance, I welcome that submission for the record.

Just a final point. I had inquired of you—I know we have gone
over the Ford v. Mills case. In your response to me you said with
regard to the motion to expedite the court considered the Ford v.
Mills case an important one, but we did not give it precedence. Do
you know any reason why you did not give it precedence?

Justice OWEN. Senator Kennedy, I hope you appreciate that I do
operate under a code of conduct in Texas, which means I can’t dis-
close the deliberations entirely, but I can say this, that a motion
like that would have taken a majority of the court, 5 members to
agree to put it ahead, and 5 members didn’t do that. And we in
hindsight said

Senator KENNEDY. Well, I do not want you to violate the code.
If there was some indication that in the 5 that you tried to do it
and the others would not do it, it would be something that would
be noteworthy.

Justice OWEN. We all agreed, including me, after the fact, that
we should have granted those motions. I'm not sure it would have
made any difference, but we should have.

Senator KENNEDY. Thank you very much for your appearance
here. You come very warmly endorsed by our colleagues, which we
are grateful for, and thank you for coming back.

Justice OWEN. Thank you, Senator.

Senator CHAMBLISS. [Presiding.] Judge——

Senator FEINSTEIN. Mr. Chairman, may I ask one question? I am
going to have to leave because I have got an appointment with a
foreign diplomat that I must keep. And I wonder, you know, my
presence and the reason I wanted to be here was because I wanted
to have a second chance to ask some questions, and apparently I
am not.

Senator CHAMBLISS. If your question is can you go now, the an-
swer is yes.

Senator FEINSTEIN. No. I was just going to say what I would like
to do is
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Senator CHAMBLISS. Seriously, I am happy for you to go if you
would like to.

Senator FEINSTEIN. Well, thank you very much, and I will just
take a couple of minutes. I will not use my time.

But first of all, believe it or not, welcome back.

Justice OWEN. Well, thank you, Senator. It’s good to see you
again.

Senator FEINSTEIN. It is good to see you, and I know this is
tough.

Justice OWEN. I'm under oath, so I won’t respond to that.

Senator FEINSTEIN. No, do not respond to it.

Justice OWEN. I'm just teasing.

Senator FEINSTEIN. What I would like to do, if I may, is send to
you a memoranda that was prepared by NARAL, also entitled,
“Setting the Record Straight,” that essentially took your comments
and juxtaposed them against the law, and ask you if you would re-
spond in writing as quickly as you could?

Justice OWEN. Certainly, certainly, Senator.

Senator FEINSTEIN. And that might be the easiest way to ap-
proach this. My interest is really to see that as an appellate court
judge you would be willing to put whatever opinions you might
hold or views you might hold aside and really work to see that the
law is carried out. And I think in the Parental Notification issue,
particularly in those first Doe cases, where the prongs of the Texas
law were being established with some precedent, that there was a
very strong feeling that you reached out, particularly into Casey,
where Casey really did not apply because the Texas law, the belief
was it was very specific and very precise in the level of consent
that it implied. So I think this is set forward in this memorandum,
and perhaps you could just respond.

Justice OWEN. Senator Feinstein, I would welcome the oppor-
tunity, because I feel like I have not adequately communicated
with you on this particular issue, and I would welcome the oppor-
tunity to do that, to try to do that in writing.

Senator FEINSTEIN. And then perhaps you would also take the
statements that have been in part relayed here. And I think Sen-
ator Cornyn was very helpful in putting that in some perspective,
but for example, there is a sentence here by dJustice Hecht,
“charges that our decision demonstrate the court’s determination to
construe the Parental Notification Act as the court believes the act
should be construed and not as the legislature intended.”

And I think that well states what the contention is by some, and
that is, that the legislature said one thing, and yet there was an
attempt by the court to construe it to be different. So perhaps you
could respond in writing, and I will pay special attention to it.

Justice OWEN. I appreciate that. Thank you.

Senator FEINSTEIN. Thanks very much.

Justice OWEN. Thank you.

Senator FEINSTEIN. Thank you very much, Senator.

Senator CHAMBLISS. Thank you, Senator.

Justice Owen, I would like to note two things. First of all, it is
kind of nice to have somebody here that talks like I do. We do not
need to have an interpreter between you and me.

[Laughter.]



30

Senator CHAMBLISS. And second, I notice you are an Episcopa-
lian. There are not that many of us around. So I am particularly
pleased to see that.

There has been some indication this morning, as I read the tran-
script of the previous hearing, there are some accusations against
you that you are pro-business, you are pro-corporate entities, and
basically against the guy on the street out there. And you have had
somewhat of an opportunity to respond to that, but some specific
questions have not been asked of you about certain cases, and I
would like to give you an opportunity to kind of set the record
straight, if you will, about the decisions that you have made
against the corporations. And if you would, could you please delin-
eate some of those cases where you issued rulings that actually fa-
vored individuals versus against corporations or that might be per-
ceived to be anti-business?

Justice OWEN. Senator, there is—I'm not sure that I've captured
every single one of them in the last 8 years. I do have a list, and
it’s quite lengthy. I would say there are quite a few cases on here.
But just Polaris Management Company denied—a corporation was
requesting certain discovery—or certain discovery from the plaintiff
be quashed, and I joined the majority in saying that that was not
appropriate.

And also it involved—now my memory is coming back to me. Po-
laris was a large, large class action lawsuit involving alleged secu-
rities frauds, and thousands of plaintiffs had been gathered up in
this class action. I believe it was in Maverick County, Texas. And
the defendant was asking this court to—the trial court had selected
a certain select group of plaintiffs to proceed to trial. The defendant
was saying, you know, we're getting a raw deal down here, and
would you please say that this is improper to do this? And I agreed
with the majority of the court that that trial should go forward and
we should not intervene.

Perhaps—I hate to spend the time going through all of these, but
let me give you some of the larger cases I think, that are pretty
much landmark decisions I think for our court. I already mentioned
the Ethyl case and the Bristol Myers case. Those both involved
mass torts. One was the asbestos litigation. The other was the
breast implant litigation, and that again involved the defendant’s
claims that the trial court should not allow plaintiffs to proceed in
these groups as they did. And we laid out the parameters that most
of the courts across the country have looked at in deciding when
it’s appropriate to aggregate cases and when it’s appropriate to
sever. And we applied those principles in this case, and concluded
that the trial court had correctly discharged his duties.

We also held in sort of a series of cases, and we ultimately—
when workers can sue for these latent diseases such as asbestosis.
And we held that a worker who gets a disease, one kind of disease
from asbestos and sues defendants, and then settles that case, and
many years later develops a different asbestos disease—in this case
I believe the plaintiff developed mesothelioma—that plaintiff is not
barred by limitations and that plaintiff is not barred by the fact
they already sued someone for another asbestos related disease
from proceeding against other defendants when the second disease
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many years later manifested itself. So we—I think that’s a signifi-
cant decision in favor of workers and plaintiffs.

And the Owens-Corning case, I concurred with the court that
workers who had been exposed to asbestos should be allowed to col-
lect punitive damages from their employer, and Owens-Corning in
that case, as I recall it, was arguing that there should be a con-
stitutional limit or restraint on the damages in that particular
case, and I disagreed under the facts of that case.

There’s a long list. A manufacturer of a lighter, one of those
Bic—I don’t know if it was a Bic lighter. It was the Tokai Company
apparently manufactured it and it was not childproof, and the
grandmother had purchased the cigarette lighter and had put it in
a closet, and her grandchildren who I think were like 3-years-old
and maybe 2, that both of them got a hold of the lighter and ig-
nited a blanket with it and were terribly injured. And this actually
came to us on a certified question from the Fifth Circuit, and we
rejected the manufacturer’s argument that it had no duty to make
these lighters child resistant. We said that you have to go through
the risk balancing analysis that you typically would do in a prod-
ucts liability case.

Again, there are quite a few, but that should give you some fla-
vor for some of the decisions that I've been a part of.

Senator CHAMBLISS. Well, I am going to ask that the list that you
have there be appropriately identified and inserted in the record.

Justice OWEN. I hope you let me clean it up a little bit.

Senator CHAMBLISS. All right, we will let you do that. But if you
will, at the same time you respond to Senator Feinstein’s question,
if you would just send us that list, and mark it as to what it is.
I would like to have that inserted in the record.

Justice OWEN. I’'d be happy to do that.

Senator CHAMBLISS. Again, as I looked at the transcript of the
previous hearing, since I was not a member of this body at that
point in time, I noticed that there was a rather detailed question
asked of you about a case in which you wrote the majority opinion,
and that was Ford Motor Company v. Miles. 1 think there were
some very significant misunderstandings about your involvement
in that case, and I want to see if we cannot straighten some of that
out.

For those who do not recognize this case, this case involved an
automobile accident victim named Mr. Searcy, who tragically
passed away years after his accident, but before the litigation was
resolved.

First of all, let me ask you whether there is any truth to the ac-
cusation made during the course of your previous hearing, that the
victim passed away before the Texas Supreme Court ruled on his
appeal?

Justice OWEN. I think that there was a misunderstanding about
that. Certainly the Supreme Court of Texas—and I wrote the opin-
ion for the majority—handed down that opinion. And it’s my under-
standing it was 3 years after that or more than 3 years after that
that Mr. Searcy passed away.

Senator CHAMBLISS. There was also an accusation made during
the course of your hearing that your opinion was improperly based
on the issue of venue. In other words, there was a question of
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whether the plaintiff’s lawyers filed the case in a county that did
not have jurisdiction over the dispute. Was there anything im-
proper about the Texas Supreme Court’s consideration of argu-
ments concerning the venue in that case?

Justice OWEN. Senator, there’s a statute on the books in Texas
that the legislature has passed that says if venue is improper, the
case must be reversed and remanded to the proper court for trial,
unless of course there are dispositive issues that brings an end to
the litigation entirely.

And so in this case when the venue was improper—and it was
in this case—we had no choice. We had no discretion whatsoever.
We were required under the statute to reverse the case and send
it to the proper county.

Senator CHAMBLISS. And in fact is it not the case that both the
majority and the dissent in this case agreed that it was appropriate
for the court to resolve the venue issue, and that no member of the
court argued otherwise?

Justice OWEN. No, sir. Some members of the court thought venue
was proper, but a majority of the court did not. And just to give
you a flavor of this, what happened here, the plaintiffs in this case
bought a Ford Truck in Dallas, Texas, and they lived in Dallas,
Texas. The dealer that they bought the truck from was in Dallas,
Texas. The accident occurred in Dallas, Texas. And all of the opera-
tive facts occurred in Dallas. But the plaintiff’s lawyer for some
reason—and I think it was pretty clearly forum shopping—chose to
file this lawsuit in Rusk County in Texarcana, which had abso-
lutely no relationship whatsoever to any of the operative facts, and
tried to hold venue in Rusk County, which is about 180 or 200
miles away from Dallas, by saying that, well, anywhere there’s a
Ford dealership, we ought to be able to sue Ford Motor Company.
And my court said no, that’s not the law in Texas.

Senator CHAMBLISS. So what you are actually saying, is that it
was pretty clear that Dallas County, was the proper place to bring
the suit. I think that is a basic constitutional law issue that all of
us learned during our first year in law school, and I do not know
of any law school that teaches otherwise.

It was also implied by some members during your last hearing
that your decision to reverse the verdict in that case, a decision
that caused a legal setback for a young man who had been ren-
dered a quadriplegic in an accident, means that you did not have
any sympathy or compassion for people. Is that a fair accusation
about you, Judge Owen?

Justice OWEN. Senator, it’s not. Again, as I tried to explain to
Senator Kennedy, a lot of these cases, the plaintiffs are very—your
heart does go out to them. They have been injured and certainly
in this case. This was a teenage boy who was a passenger in the
truck. He was totally innocent. But I can’t let that cloud my view
or my duty to apply the law clearly and fairly in these cases. I can’t
rule for someone simply because they have had—they’ve been sub-
ject to an injury and they’re an innocent party. We have to apply
the rule of law in every case.

Senator CHAMBLISS. And I want to make it clear that your deci-
sion was by no means a termination of the plaintiff’s ability to sue
for injuries. What your decision basically said was that, instead of
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suing in Rusk County in Texarkana, the plaintiff must go to Dallas
County to file suit, and try the case there. If you have a cause of
action, that is where it needs to be determined.

Justice OWEN. There were some other aspects to the case. His
stepfather had sued for loss of consortium and companionship in
that case. And we looked at that issue, the court did. And I don’t
think anybody dissented from this, and said, no, that a stepparent
cannot recover for the loss of consortium for a severely injured
stepchild. We looked at law in other jurisdictions. We looked at our
precedent. So there were some other aspects of the case, but the
main issue, the first issue that we addressed is the first issue the
Court of Appeals addresses, where was this case tried? Was it tried
in the proper venue? And we said, we concluded, based on the law,
that no, it wasn’t.

Senator CHAMBLISS. And finally I want to ask you about the
issue of delay in the Texas Supreme Court’s decision in that case.
Although as you have said, Willie Searcy passed away 3 years after
the Court’s decision, I also understand that the court did take quite
a while to decide the case. Is that correct?

Justice OWEN. That’s correct. I went back and looked at all of the
disposition rights surrounding that case, and unfortunately that
was a year in which our court was way behind. If you look at the
average days it took to decide cases in general, this case was well
within the average, and it’s an average I'm not proud of as a mem-
ber of the court. The court’s not proud of it, that we had a bad
year, frankly, in terms of disposition time. But this case was no
more—it was in the average for that year. And we did better in
previous years and we’ve done better since then, but it did take us
longer than I think all of us wish that it should, and we publicly
said so. We're sorry we didn’t get it resolved sooner.

Senator CHAMBLISS. Last, I have heard a comment here this
morning that Justice Gonzales extended some criticism to you in
an article and I guess maybe by some other means. Now, I read
the article. I did not see any criticism in there. Is there any in-
stance where Justice Gonzales extended some criticism to you for
any decision you rendered, or your way in rendering it, or your ex-
hibition of any right-wing views in making a decision?

Justice OWEN. The only thing that I'm aware of that has been
said over and over and over again is that statement in the Doe
case, that Judge Gonzales in a concurring opinion—and he said
that to—let me again quote it. “To construe the Parental Notifica-
tion Act so narrowly as to eliminate bypasses or to create hurdles
that simply are not to be found in the words of the statute would
be an unconscionable act of judicial activism.”

And again let me explain it. He said “would.” He did not say
that’s what had happened with any of three different dissents. I
was a dissenter. And again, I remember that time very well. I re-
member what was going on, and I did not think then and I do not
think now that Justice Gonzales was saying that I had engaged in
judicial activism or for that matter any of my colleagues had done
so. As I tried to explain earlier, the words “judicial activism” had
been used in another dissent. It had been used in Justice Enoch’s
concurring opinion. And he was saying—and Justice Gonzales was
also saying in that paragraph, that I can’t rewrite the statute
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based on my personal views, and to do would be judicial activism.
And then he later said in another paragraph, referring to one of
the dissents, that he respectfully disagreed with the dissent when
he started actually talking about that dissent. And to me that was
not an indication that he thought any of us were judicial activists.

Senator CHAMBLISS. Speaking of judicial activists on the bench,
I would like to ask you if my classmate and my now dear and good
friend, John Cornyn, was a judicial right-wing activist on that
court. But you are under oath, and you would have to tell the
truth, so I am not going to ask you that.

Justice OWEN. Well, when he voted with me, apparently.

[Laughter.]

Senator CHAMBLISS. Senator Durbin.

Justice OWEN. Which was a big percentage of the time, I might
add.

STATEMENT OF RICHARD J. DURBIN, A U.S. SENATOR FROM
THE STATE OF ILLINOIS

Senator DURBIN. Thank you very much, Justice Owen for return-
ing. I am sorry that you have to come back in this contentious envi-
ronment, but I appreciate you being here today.

I want to make a point for the record, that two of the nominees
President Clinton, to fill vacancies on the same circuit, the Fifth
Circuit, were denied even a single hearing or a vote. Jorge Rangel,
an extremely talented Hispanic lawyer from Corpus Christi waited
15 months. Enrique Moreno, another superb Hispanic lawyer, wait-
ed over 17 months. And Alston Johnson, a distinguished Louisiana
attorney waited a futile 23 months. They were denied a hearing be-
fore this committee when the other party was in charge. And I
think the fact that you are being given, I am told, an historic sec-
ond chance before this committee should be put in the context of
the fact that others never had one chance to come before this com-
mittee in the past. That is not your creation. That is not your
doing, but I want to make that a matter of record.

I would also like to address an issue which I find interesting,
brought up many, many times before this committee, and that is
the suggestion that the judges that we appoint, if they will follow
the rule of law, really have very little flexibility, very little leeway,
very little discretion. It has been said by Senator Cornyn and oth-
ers that a judge cannot change the statute, the facts or the record.
They are bound by, in his words, faithful adherence to the rule of
law, and that of course is a good hornbook principle, but it almost
diminishes the role of a judge to the point of following a formula
of perhaps being part of some computer software that is going to
have a totally predictable results. I think we know better. I think
human experience tells us that is not the case.

And then we come down to a question about whether or not
judges are strict constructionists in applying the law or judicial ac-
tivists, two phrases which are becoming almost meaningless be-
cause both liberals and conservatives have their view on what they
mean.

I would like to start off by asking you to comment on that, and
to give me, without the bluebook answer here, to give me where
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you would place yourself on the spectrum between judicial activism
and strict construction?

Justice OWEN. I think you’re right that those terms are becoming
somewhat meaningless. You know, I do believe that words have
meaning, Senator. When you work very hard with your colleagues,
you use, you pick and choose words carefully when you craft legis-
lation, so I do think—I know you do—I think words have meaning,
and I think that is the starting point when you look at a piece of
legislation. You try to look at what words were hammered out dur-
ing the legislative process. And sometimes that is not as clear as
we would like it to be, and I think those are the hard cases that
the courts, a court like mine particularly gets.

And so when you get that, again, I think the first place you start
is with the words that the legislators have chosen, whether it was
Congress or a State legislature. And then if the words really aren’t
that clear—and I don’t look at just the—that sentence or that
phrase. I look at it in the context of the entire section and the en-
tire act. I look at how it interplays with other pieces of the act. And
sometimes you can see that the statute was—if you look in broader
context in a larger section of that act, you can see that in context
it becomes more clear. Sometimes it’s necessary to go look at the
legislative history to see what the bill analyses were, what were
the framers of or the draftsmen or the sponsors of this bill, what
did they say at the time that they were sponsoring it? That’s usu-
ally sometimes an important source. So these are all things—of
course if there’s already a court—a decision on it, it’s important I
think for stare decisis. I think all the courts agree on this, that it’s
particularly important in construing statutes that you follow stare
decisis because once the courts construed it and the legislative body
has convened one or more times and hasn’t changed it, that means
that they’ve more or less adopted a view or decided to let stand
that court decision. The court shouldn’t go behind that and try to
change it. So

Senator DURBIN. Well, let me just followup. And I am not trying
to set a trap for you, but I believe this is a legitimate line of in-
quiry for every nominee, and certainly those who are seeking the
high position that you are seeking.

We have a nominee pending before this committee, a justice from
the Ohio Supreme Court, and I asked her in written questions
about her view of strict construction of a statute, and she gave me
what I have described as a painful answer because I think it is a
candid and honest appraisal of strict construction, but I think it
was painfully honest. And I want to tell you what she said. I asked
her the following question: do you think the Supreme Court’s most
important decisions in the last century, Brown v. Board of Edu-
cation, which of course struck down segregation; Miranda v. Ari-
zona, which codified the rights of criminal defendants; Roe v. Wade,
which addressed the issue of a woman’s right of privacy; do you be-
lieve those decision are consistent with strict constructionism?

Here is here answer. This is Deborah Cook, nominee before our
committee now. And I quote, “If strict constructionism means that
rights do not exist unless explicitly mentioned in the Constitution,
then the cases you mentioned likely would not be consistent with
that label.” End of her quote.
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I think that is an honest answer from a conservative, strict con-
struction point of view, but it also leads us to a harder question.
Had our judiciary been filled with men and women, strict construc-
tionists, when civil rights were established in America, we might
not have seen that occur, or we might have seen it delayed. Same
thing may be true when it comes to questions of privacy. So I ask
you in that context if you would agree with her conclusion, and if
not, how you would say or how you would answer that question.

Justice OWEN. Well, Senator, you catch me a little bit cold, hav-
ing to listen to something read back to me. But again, I think those
terms have become so politically charged, frankly, on strict con-
struction, judicial activism, the terms that you've used. But again
I think you have to, in a constitutional context and as opposed to
a statute, I think my court, at least the State court’s history has
been we start with the language. Again, words mean something,
and they were chosen for a reason. But we also have to look at it
in context.

For example, some parts of the Texas Constitution are very, very
clear, you shall not do so and so. Other parts of the Constitution
it takes judicial decision to put some context on that and to flesh
out the full meaning of it, just as the U.S. Supreme Court has
done, for example, with the due process and equal protection
clauses. So I don’t think it’s all that simple.

Senator DURBIN. Let me just give you an illustration, and I have
referred to it in another committee hearing. I last week went to
Alabama with a bipartisan group of Congressmen and senators to
go back to Selma and Montgomery and Birmingham with Con-
gressman John Lewis and take a look at the civil rights struggle
38 years later. And it was a profound experience for me to stand
at the foot of Edmund Pettis Bridge, where Congressman John
Lewis was beaten and suffered a concussion as he tried to march
to Montgomery. And it was interesting, as I spoke to Congressman
Lewis at one point, he said, “You know, there never would have
been a march from Selma to Montgomery were it not for a Federal
District Court Judge named Frank Johnson. Frank Johnson from
Alabama, a Republican appointee under President Eisenhower, had
the courage to stand up and give us a chance to match from Selma
to Montgomery.”

He was the one who during his tenure as a Federal judge struck
down Montgomery’s bus segregation law that led to the arrest of
Rosa Parks. He issued the first court voting rights order in the Na-
tion, based on one person, one vote. Of course, he was harassed.
His mother’s home was threatened and firebombed, and he went
through a complete ostracism by the establishment of his commu-
nity because he stood up for civil rights. And by most every classic
definition, Frank Johnson was a judicial activist, and were it not
for his courage in decisions, like I said, I am not sure where the
cause of civil rights would be today.

In looking back at the cases that you have written as a State Su-
preme Court Justice during your decade on the court, have you
ever ruled on a case which you believe helped to advance an impor-
tant civil rights principle?

Justice OWEN. Well, yes. Let me back up and say we do not get
many civil rights cases in the State Supreme Court, as you might
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imagine. Most of the civil rights cases go in the Federal courts.
They’re not filed in the State courts. And I'm trying to think of a
case that has really squarely come up that you would really call
a civil rights case.

Senator DURBIN. Perhaps a case on age discrimination?

Justice OWEN. I'm trying to remember. Do you have a particular
case in mind?

Senator DURBIN. Quantum Chemical v. Toennies?

Justice OWEN. Oh, yes. Yes, I do remember that.

Senator DURBIN. In that case, there was a question about wheth-
er a plaintiff could prove age discrimination by showing that it was
a motivating factor in the employee’s termination, and you joined
with Justice Hecht in a dissent in restricting the plaintiff’s right
to recover under age discrimination, saying it wasn’t sufficient, as
the majority of the court found, that age was a motivating factor
in the termination. You said it had to be the determinative factor.

It seems to me that you were moving in the opposite direction
of civil rights in that minority position that you took on the court.
But I want to give you fair opportunity, if there are other cases you
would like to point to where you think you advanced a civil rights
principle.

Justice OWEN. Let me—I would like to address that particular
case because—and I have done so, and I also want you to know
that I have done this in writing. So if I don’t do a very good job
of it today, I will ask you to please also look at the written re-
sponse. I am trying to find it here, because that’s a very com-
plicated case. And what I was trying to do in that case is, again,
follow the law that the U.S. Supreme Court has laid down, and
they have not been very clear in this area.

What it—my recollection is this dealt with Subsection (m), I be-
lieve it was—I would really like to find my answer so I don’t mis-
state here. But the question in the case was: Do you have a dif-
ferent causation standard in a pretext case as opposed to a mixed-
motive case? And the U.S. Supreme Court had handed down a deci-
sion that Congress disagreed with, and I think it was
Pricewaterhouse—if you’ll take a minute—if you’ll let me take a
minute and find it, find my writing, because I want to be precise
about this.

Senator DURBIN. If you would like to respond in written form,
too, and explain your position on that, I would appreciate that.

Justice OWEN. Yes, because there were two circuit

Senator DURBIN. That is only fair.

Justice OWEN. Two Federal circuit judge—courts had gone one
way, and then there was Watson and that had gone another, and
I found the rationale and actually the text of the Civil Rights Act
to support what the Third Circuit and I believe it was—I don’t re-
member what the other circuit had done.

Senator DURBIN. Let me ask you—I would like you, if you
wouldn’t mind, if you would give a written response.

Justice OWEN. I would be happy to.

Senator DURBIN. Now, prior to being elected to the Texas Su-
preme Court, you practiced law for 16 years, and in your question-
naire you were asked to describe the ten most significant litigated
cases that you handled.
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Now, none of the cases that you listed involved public interest
matters or civil rights. Is that because you didn’t handle that type
of case or because the ones you handled you did not consider to be
significant in your practice?

Justice OWEN. My law firm didn’t handle those types of cases.
We just weren’t hired by anybody that—well, I say that. Our labor
department may have, but I was not in that section, and that was
not my specialty, and that’s just not what I was hired to do.

Senator DURBIN. Justice Raul Gonzalez, who served with you for
a period of time on the Texas Supreme Court, was certainly a
model in many respects in terms of his public commitment to pro
bono work, particularly when it came to volunteer legal services.
Have you had any experience in volunteering your legal services?

Justice OWEN. I have had some.

Sef{I;ator DURBIN. Can you tell me the nature of that kind of
work?

Justice OWEN. They were domestic relations cases.

Senator DURBIN. And how many or how long ago? Could you just
put it in context?

Justice OWEN. Well, I've been on the bench a little over 8 years,
so it was before—it was before then. And there were—I know I rep-
resented a woman in a case where she—she and the father of her
child were not married, and they had had—he had sued her to es-
tablish paternity and that had occurred. And then they had gotten
in a dispute about whether she was allowing adequate access to the
child, and then she was—found herself in a position that she was
about to be held in contempt of court, and he was seeking to get
sole custody of the child. And I got involved at that point through
the legal services, local legal services group, and represented her
and got the contempt resolved. She was not held in contempt of
court, and I worked with her and gave her a calendar. She really
didn’t understand the terms of the order, and I went and bought
her a calendar, and we went through day by day and marked times
and dates that would comply with the order. And we also talked
about some things I won’t go into for confidentiality reasons, but
to help her avoid those types of situations.

And I was involved in another

Senator DURBIN. I will give you an opportunity in written ques-
tions to come back, if you would like, to give me some other exam-
ples of such work that you were engaged in before you went on the
court.

I also mentioned in Judge Johnson’s situation that he took—
showed a great deal of courage as a judicial activist in civil rights
and was extremely unpopular in his own community as a result of
that. Can you think of an example of an opinion that you have
written on the Texas Supreme Court that was politically unpopular
with the established power structure in Texas or in a community
but that you felt was the right thing to do.

Justice OWEN. Well, first of all, let me say, I don’t want to, by
answering that question label the judge you described or any other
judge as a judicial activist. I'm not saying that I don’t applaud
what he did or think that he did the wrong thing. I just—I hate
to apply that label to any judge, particularly, as it sounds like to
me, he was applying the Civil Rights Act. But, in any event
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Senator DURBIN. This is before the Civil Rights Act.

Justice OWEN. I'm certain I've written unpopular decisions. Sit-
ting here at the moment, let me kind of go through those in my
mind. Again, if you would give me some time to respond to that.

Senator DURBIN. I will give you the time to do it. I don’t want
to trap you here. I want you to have the time.

We have also asked Miguel Estrada a question—,

Justice OWEN. Can I ask for some clarification?

Senator DURBIN. Sure.

Justice OWEN. When you say the establishment, can you give me
a more precise question so that I will have something clearer?

Senator DURBIN. Well, I think having practiced law myself, I can
recall that most of my clients, paying clients, particularly when I
was a defense attorney, were—represented businesses, represented
people of wealth and stature, and occasionally in came a client who
had none of those things and needed a lawyer who would stand up
and fight for them. My question is whether you can recall a case
where you ended up ruling thinking this is not going to be popular
with the establishment in this community because it really is to
protect or promote the rights of an individual against the establish-
ment, the status quo, the power structure. So I will give you a
chance to review your cases.

We asked this question—and you may have already been asked
this, and if you have, please forgive me because I didn’t catch it.
We asked Mr. Estrada to list three cases before the Supreme Court
that he would disagree with now today, and he declined to answer.
I hope that you will take this opportunity to hand us—give us a
written answer to that question, a question that has been asked
over and over again by Senator Sessions of Democratic nominees.
I hope you will be kind enough to give me an example of some of
those cases; and also, in terms of judicial philosophy, to name sev-
eral Federal judges, preferably Supreme Court Justices whom you
might be familiar with, but perhaps others, living or dead, whom
you admire and would like to emulate on the bench.

Now, I am not asking you to find the perfect match for yourself.
I couldn’t do that if you asked me for a Senator that I would want
to be a clone of, though there are some that are close. But if you
could just pick out a few whom you admire and——

Justice OWEN. Well, I admire every member on the current Su-
preme Court.

Senator DURBIN. That is safe.

Justice OWEN. For various reasons.

Senator DURBIN. But if you could pick out maybe those that have
made an impression on your because of their temperament, their
legal skill, or some other aspect of their career that you would like
to emulate on the bench. And, again, I am not putting you on the
spot here. My time has expired. And if you would be kind enough
to submit that in writing, I would appreciate it.

Thank you, Mr. Chairman.

Senator CORNYN. [Presiding.] Thank you, Senator Durbin.

Justice Owen, let me take up where at least a moment ago Sen-
ator Durbin left off, the Quantum Chemical Corporation case, and
you joined a dissent, it is claimed, that would have increased the
plaintiff’'s burden in a discrimination case. Now, isn’t it true that
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frequently you will see where the Federal Congress passes a stat-
ute and then the State legislature will pass a statute that looks
like they are basically trying to provide a State remedy parallel to
the Federal statute? Does that happen frequently?

Justice OWEN. Yes, Senator, it does. At least in Texas.

Senator CORNYN. It is true, is it not, that the Texas human
rights statute at issue in that case is modeled on Title VII and, in
fact, provides expressly to provide for the execution of the policies
of Title VII and its subsequent amendments. So in construing that
statute, you looked at how the Federal courts had construed a
nearly identical statute with the same words as the State statute?

Justice OWEN. Yes, I did.

Senator CORNYN. And so in this instance, was the principal dif-
ference between the majority and the dissenting opinions which
Federal court’s decisions you ought to choose from in deciding—in
light of the express language of the Federal law and the history of
the 1991 amendment to the Federal Civil Rights Act?

Justice OWEN. I think that it’s sort of more or less boiled down
to that. The majority of the court looked at two circuit court deci-
sions that I didn’t think were as well reasoned and not necessarily
as on point as two other Federal circuit decisions, and there was
also language in two U.S. Supreme Court decisions that gave me
some pause, that did not clearly decide the issue but that certainly
gave me some pause.

And also I looked at the history of how the Act came to be and
the actual words of it, and I was persuaded to go the way that I
did.

Senator CORNYN. And the dissenting opinion that you joined hap-
pened to find a couple of opinions from the Third and Fourth Cir-
cuit and two Supreme Court opinions which you viewed as disposi-
tiv$1 (‘)?r more convincing than the ones cited by the majority. Is that
right?

Justice OWEN. I thought they were well—better reasoned and
were more compelling on the law to me.

Senator CORNYN. I know we are asking you to stretch your mem-
ory here, and actually, as you talk about these cases, it brings back
a flood of memories.

Justice OWEN. I'm sure it does.

Senator CORNYN. But do you happen to recall that one of the
judges in the case that you cited or that was cited in the dissent
for the Fourth Circuit was Judge Diana Motz? Does that ring a
bell?

Justice OWEN. I'm sorry, Senator Cornyn, it doesn’t. Even when
I read U.S. Supreme Court cases, I must admit I don’t remember
who wrote a lot of them.

Senator CORNYN. Well, that is only fair, really, that you would
not necessarily remember that. But I think the record will reflect
that Judge Motz authored that opinion for the Fourth Circuit and,
in fact, had been a Clinton nominee.

So do you think it is fair to criticize you as being somehow anti-
employee or anti-civil rights from the decision that you made in
that case?

Justice OWEN. I would hope no one would criticize me or any
other judge who really does dig into the case law and makes a very
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studied, hard effort to do the best they can to apply the law. We
are certainly going to disagree. People on my court do. People on
all courts disagree from time to time. But I certainly hope that
when people disagree that they are not labeled as anti one side or
the other based on how they came down in that particular case.

Senator CORNYN. I have been corrected. Judge Motz apparently
joined the opinion but didn’t author it. But that just shows how
POOr memory can serve us.

Let me ask you about the role of discretion. Senator Durbin I
think made a good point. Judges aren’t computers. How would you
compare the discretion that judges exercise with the discretionary,
say, exercised by the executive branch, either a Governor or a
President, or by the legislative branch? Because what we are really
talking about is a continuum, not an absolute, where you admin-
ister some formula and spit out a result based on a formula.

Justice OWEN. The appellate courts, of course, have very little
discretion, by and large. When you are talking about construing a
statute, when you are talking about applying statutory principles,
constitutional principles, prior precedent to the facts, we certainly
don’t have discretion to weigh the evidence that comes before us.
By the time it gets to my court, Senator Cornyn, as I know you
well know, the facts are set in stone. They are what they are. We
may have found the facts to be otherwise had we been the jury or
the judge in the case as fact finder. But the facts are set in con-
crete, and our job is simply to apply the law to the facts.

Senator CORNYN. Was there anything about—anything political
or did it represent an exercise in discretion on your part in the
Sonnier case involving whether a tomato-chopping machine was
personal or real property that you have been criticized about?

Justice OWEN. I certainly didn’t see any kind of political issue in
the tomato-chopping case. No, Senator, I did not.

Senator CORNYN. Well, I know that Senator Feingold has joined
us, and just so you know, Senator Feingold and I are actually both
on the Budget Committee, and we are having a number of critical
votes. So that is one reason why a number of members are not
physically present here but will be coming in and out. And I am
glad that he could join us after that vote, and at this point I would
like to go ahead and reserve the rest of my time and yield to him
for any questions he might have.

Senator FEINGOLD. Thank you, Mr. Chairman, and thank you for
mentioning the budget proceeding.

Welcome, Justice Owen.

Justice OWEN. Good to see you again, Senator.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Mr. Chairman, I again want to express my
concern about how this committee is dealing with judicial nomi-
nees. Back at the end of January, we held a hearing on three cir-
cuit court nominees at once: Jeffrey Sutton, Justice Deborah Cook,
and John Roberts. Questioning at that all-day hearing was largely
directed to Mr. Sutton. Many of us requested repeatedly, both that
day and subsequently, that Justice Cook and Mr. Roberts be
brought back for another hearing so that this committee could ful-
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fill its duty as part of the Senate’s constitutional role in the nomi-
nations process.

Over and over again, we were refused a second hearing, and then
the two nominees were pushed over to a vote over the objection of
every Democrat on the committee, which was a clear violation, Mr.
Chairman, a clear violation of the committee rule, Rule IV, which
I had never seen violated in my 8 or 9 years on this committee.

We have still not resolved how this committee is going to move
forward in a collegial way when those in the minority and even its
rules are not given the respect and fair treatment they deserves.

Yesterday we had another nominations hearing on eight lower
court and executive branch appointments, including a very con-
troversial nominee to the Court of Federal Claims. Today we have
yet another hearing on a circuit court nominee, the sixth already
this year. And no one has explained to me why we are having a
second hearing Justice Owen, who was actually thoroughly ques-
tioned last year in an all-day hearing chaired by Senator Feinstein,
but we could not have a second hearing on Justice Cook and Mr.
Roberts who were hardly questioned at all on January 29th. 1 see
a lack of consistency here and a willingness to exercise what at
least looks like raw partisan power in order to pursue this forced
march on nominations. Rather than trying to heal wounds caused
by our disagreements, the majority almost seems like it wants to
pour a little salt in them, and I think that is very unfortunate.

Justice Owen, I appreciate your willingness to appear here again.
I do not have many questions for you. I just want to followup on
one issue that we actually discussed during your hearing and then
elaborated on in an exchange in writing, and that is the issue of
what some call clerk perks. I asked you about the practice in the
Texas Supreme Court of law clerks receiving cash bonuses from
law firms for which they were going to work upon completion of
their clerkships. Do you remember that discussion?

Justice OWEN. I do.

Senator FEINGOLD. When you testified in the hearing, you sug-
gested that the practice in Texas was no different from what oc-
curred in Federal courts and even the Supreme Court, and that
was why you felt that the attacks in the Texas courts by certain
interest groups in Texas were unfair.

In answer to my written questions, you indicated that you might
have misunderstood my questions at the hearing. You said, “I do
not think that when you said that the Supreme Court of Texas had
been criticized for allowing its law clerks to accept large bonuses
you meant bonuses that were actually paid to a law clerk while he
or she was working for the court. And I do not know whether any
law clerk for the Supreme Court of Texas was actually paid a clerk-
ship bonus while clerking for the court.”

Your hearing was on July 24, 2002, and you submitted your writ-
ten answers to my followup questions on August 12, 2002.

Do you still, sitting here today, not know whether any law clerk
for the Supreme Court of Texas was actually paid a clerkship
bonus while clerking for the court?

Justice OWEN. Senator, I still don’t know.

Senator FEINGOLD. Well, I have got to say I find that a little sur-
prising in light of all the controversy that surrounded this issue
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and the fact that the Supreme Court of Texas changed its policy
concerning clerkship bonuses as a result of the investigation.

There was a National Law Journal report on February 26, 2001,
just 2 weeks after the story broke of the Travis County attorney’s
investigation. “The Texas Supreme Court has prohibited its law
clerks from accepting bonuses as reimbursement for bar exam fees
or moving expenses from law firms during their clerkships.”

Mr. Chairman, I would ask consent to put in the record that arti-
cle and a series of newspaper articles that make clear that there
was a practice of paying bonuses to clerks during their clerkships.
Mr. Chairman, is that acceptable to the committee that those be
included in the record?

Senator CORNYN. Without objection.

Senator FEINGOLD. Thank you.

An editorial in the Austin American-Statesman on September 8,
2001, for example, states, “Law firms have given the bonuses be-
fore, during, and after graduates go to work as briefing attorneys
for the courts.” So I would ask, Justice Owen, if you have anything
further you want to add on this topic?

Justice OWEN. Yes, Senator Feingold. I would like to address
that. The controversy over the law clerk bonus program that the
employers or future employers of law clerks were paying to me, in
the best of my recollection, the controversy was not over the timing
of the bonus. It was over the fact that there was a bonus ever given
at any point in time. And it didn’t seem to matter to those critics
of law clerk bonuses whether the law clerk accepted it before, dur-
ing, or after their tenure on the court, whether it was my court or
any other court.

I was trying to clarify in my written responses that I do not
know whether a law clerk, while they were employed by the court,
actually accepted a law clerk bonus. I don’t know. I do know cer-
tainly that they received law clerk bonuses after they left our em-
ploy and went to work for their employer. I am certain of that. I
know that that occurred. But I was not certain about the timing,
that the timing did not seem to be the determinative or really that
much of a factor at all in the criticism. The criticism was that they
were given at all.

And so what the law firms did and what we, the court, put in
its rules is what, in my understanding, the county attorney said
this is certainly acceptable, but you can’t accept a lump sum pay-
ment after you leave. It needs to be spread out over a year.

Senator FEINGOLD. I thank the witness and I thank the Chair.

Senator CORNYN. Thank you, Senator Feingold.

Justice Owen, let me just ask you a little bit about the so-called
clerk perks, but first I want to say to Senator Feingold, before I
know he has to leave for other commitments, that he and I have
actually had a discussion about the process of judicial confirmation,
and I think I have expressed to him and I think he has expressed
here today and at other times his frustration at how broken this
process has become. And I guess a lot has happened over the last
years, including and even since I have been in the Senate, but
mainly this has happened before I got here and before 11 Senators
who comprise the freshman class of Senators for the 108th Con-
gress have gotten here. And I have heard a number of Senators
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who I respect very much who have expressed concerns, people like
Senator Feingold, Senator Specter, and others, about how broken
the process is and how much the sort of finger-pointing that even
we heard during some of the statements today about, well, this is
OK we treat you this way because of the way that other nominees
were treated; or you shouldn’t get a vote in the Senate because oth-
ers didn’t even get a vote at all, they didn’t even get to come before
the committee.

So, you know, there is nothing any of us can do to rewrite his-
tory, but I would just say here with this opportunity that I share
some of the frustrations. And what I would hope is that at some
point—and I don’t really know whether it is with your nomination
or Miguel Estrada’s, but hopefully sometime soon we can bring to-
gether some Senators who are frustrated, maybe for different rea-
sons, about the process and try to come up with some kind of proc-
ess where we can get the nominees of the President, no matter who
happens to hold that office, an opportunity for a timely hearing and
then an up-or-down vote on the Senate floor.

I know Senator Durbin mentioned Jorge Rangel, for example,
who I happen to know very well, a Corpus Christi lawyer who I
would have, if I had been on this panel, said is a good nominee.
He happened to be nominated by President Clinton. But for some
reasons that I may not be aware of, he didn’t get a vote.

So that is just one example I would point to and say I hope we
don’t get so bogged down in recrimination and finger-pointing and
tit-for-tat in this body that we forget why it is we were sent here,
that is, we in the Senate, and that is to discharge our duty, to rep-
resent the people who sent us here, and to vote, and that some of
the game-playing and that sort of thing, which I think has really
sunk to a level that is beneath the dignity of this institution, that
we get a clean break and a fresh start.

Senator Feingold?

Senator FEINGOLD. Mr. Chairman, I think what you are saying
is so important that I would just like to respond. I really appreciate
that sentiment, and, you know, I had some of the same feeling. I
have been on the committee for 8 or 9 years, but I had the same
feeling. An awful lot of this had started before I got here. And I
just want to say that I would love to figure out a way to break this
logjam, this type of logjam. I want to say specifically that I totally
reject the idea of tit-for-tat or recrimination. I don’t believe in it.
And any opposition that I have with regard to any nominee is not
about that. It just could never work that way. And it is a disservice
and an insult to our judiciary.

On the other hand, I also know that the answer can’t be that one
party gets to have the judges and the other party doesn’t.

So whatever solution there is has to take into account what I
witnessed on this committee. And what I did witness was a system-
atic attempt to prevent President Clinton’s nominees from getting
a hearing. You know, I like to think I have a reputation as a fair
guy. A lot of people were very unhappy that I voted for John
Ashcroft for Attorney General. I thought it was the right thing to
do. But at the same time, I indicated that what was going on with
judges at that time was just wrong.
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So, yes, there has to be a change. We have to break this logjam.
But it somehow has to take into account what happened to Presi-
dent Clinton’s nominees so that both sides could go forward with
a whole different attitude in the future. So I am eager to find a so-
lution, and, Mr. Chairman, I appreciate the sentiments that you in-
dicated.

Senator CORNYN. Thank you, Senator Feingold. And I appreciate
your reputation for being fair-minded and even-handed, and, you
know, that is what happens when you try to do your job in an im-
partial, dutiful sort of way. Sometimes you are going to make a
vote that somebody says, well, how could you do that? It doesn’t
necessary serve your political interests. But, in fairness, it is a
judgment you have to make and I think that is no different, really,
from Senators and judges.

Let me ask you, just so the record is clear and those perhaps who
may be watching these proceedings on closed-circuit television or
otherwise will know, Senator Feingold raises the issue of clerk
perks, and I know, because when I was serving with you on the Su-
preme Court, we could not pay law clerks—“briefing attorneys,” we
called them—very much money. I seem to recall that it was some-
where on the order of $30,000 a year while their peers, people who
decided to go immediately to a large law firm and people who they
were competitive with in law school would be making $100,000 or
more. Is my memory roughly correct?

Justice OWEN. Yes, Senator. I think the gap may have widened
over time.

Senator CORNYN. And there was a concern about how the judici-
ary, whether it is the Supreme Court or the Federal courts, can
compete in getting good, high-quality candidates to serve in those
important positions. And I recall the discussion of bonuses came
up, but if you will just confirm my memory, if it is right, and if
it is wrong, correct it. But my memory is that any bonuses that
were ever paid to briefing attorneys or, for that matter, any brief-
ing attorney who had accepted a job after the time they worked at
the Supreme Court was entirely walled off and precluded from
doing any work on any matters that may come before the court in-
volving that law firm. Is that correct?

Justice OWEN. Absolutely. Absolutely. They were not—they’re not
allowed to touch the file, to sit in on any discussion of it, to work
on any memos. They are completely isolated from all matters that
that law firm is involved in, or law firms.

Senator CORNYN. In a moment, I want to—we are going to recess
this hearing subject to the call of the Chair. The main reason for
this hearing is, as you know, Justice Owen, to give any Senator
who has questions an opportunity to ask you those questions,
whether in person or in writing. And we appreciate your coming
back for that purpose.

Since I have been in the Senate, I have heard it alleged that for
some candidates Senators have not been able to get all the ques-
tions answered that they have, and we don’t want that criticism to
be applied in your case. We want to make sure that any Senator
who has a question can ask questions, and that is why I believe
Chairman Hatch has asked you to come back, not to create some
sort of new precedent in your case or any other sort of nefarious
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reason, but strictly to give Senators an opportunity to ask every
question they may have.

Senator Schumer has asked to submit his statement for the
record, and without objection, that will be accepted, his written
statement.

And so, with that, we are going to stand in recess until 2:30 p.m.,
subject to the call of the Chair.

We are not going to do it for a time certain, but subject to the
call of the Chair, so I will make that correction for the record.

Justice OWEN. Thank you, Senator.

Senator CORNYN. Thank you very much.

Justice OWEN. Thank you.

[Whereupon, at 1:02 p.m., the committee recessed, subject to the
call of the Chair.]

[The committee reconvened at 2:40 p.m., Hon. Orrin G. Hatch
presiding.]

Chairman HATCH. We are happy to begin these hearings again
‘glis afternoon, and I welcome you back to the committee, Justice

wen.

Justice OWEN. Thank you.

Chairman HATCH. We have had an interesting morning, and I
apologize that I have been running back and forth between the
floor and here, but we had Mr. Bybee up on the floor and I wanted
to make it clear to invite every Senator who has any questions of
you to come over. So I did that. I also a wrote a letter to every Sen-
ator in the U.S. Senate explaining that you were not treated very
fairly in the last hearing. You were treated fairly by the chairman,
but you were not treated very fairly by some—let me rephrase that.
You were not treated very fairly in the markup, because many
statements that were made were absolutely not right and I don’t
know how in the world my colleagues got them so wrong.

So one of the reasons why I am happy to have this opportunity
to hear you again is to clarify some of those areas that really were
very badly misspoken during our markup. I do believe that if our
colleagues really look at the record carefully and clearly, they will
see that you have not only answered the questions, but you have
answered them well, and I think they will see why you got the
unanimous “well qualified” rating, the highest rating the American
Bar Association can give.

So this is a very, very important hearing and it is important to
you. You deserve to be treated fairly. You deserve to have your ex-
cellent record explained. I am not the only person who feels—there
were many who watched that hearing last time who felt you were
one of the most qualified nominees we have ever had before the
committee, and I personally believe that.

I have seen a lot of people and I have sat in on a lot of these
hearings and I have conducted a lot of them and I have asked ques-
tions at many, many hearings, and I have to say you were at the
top of the list of people who have appeared before the committee
who were honorable and decent, great lawyers, and in your case a
great justice, a great judge.

Let me just go over a few things and then see if any of our col-
leagues have any more questions. I would be happy to keep this
hearing going as long as it takes to have them ask their questions.
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But while we wait for some of them to show up and give them
some time, because there is a vote on the floor, let me ask you this
question.

Justice Owen, you have been criticized for your legal interpreta-
tion of the parental notification statute’s use of the term, quote,
“mature and sufficiently well-informed,” unquote. I just want to
clarify why you went about interpreting the statute the way you
did so everybody will realize that you did it as it should have been
done.

There are a number of rules of construction that courts apply
when interpreting a statute, and isn’t it true that one of those rules
is that a legislature is presumed to be aware of the U.S. Supreme
Court precedent in an area in which it has passed a statute? Is
that right?

Justice OWEN. Yes, Mr. Chairman, that is one of the rules of con-
struction.

Chairman HATcH. That is a basic rule of construction that the
courts will follow?

Justice OWEN. Yes, Mr. Chairman.

Chairman HATCH. That is your basic rule of construction, as
well?

Justice OWEN. It is.

Chairman HATCH. OK. Now, when you looked at the Texas pa-
rental notification statute, did you follow that basic rule of con-
struction, in that your presumption would be that the Texas Legis-
lature was, in fact, aware of Supreme Court precedent when it
crafted its judicial bypass process?

Justice OWEN. Certainly, I think it was obvious to every member
on my court that this statute was not written in a vacuum and that
it was written against the context of Supreme Court decisions over
a period of 20, now 30 years.

Chairman HATCH. Well, when you looked at the Texas parental
notification statute, you followed that basic rule of construction, I
know, but now all of your colleagues agreed with you on that point,
as well.

Justice OWEN. They did.

Chairman HATCH. On page 254 of the text of the Supreme Court
majority opinion in the first Jane Doe case, your court’s majority
is discussing a line of U.S. Supreme Court cases on parental by-
pass, starting with the Bellotti case. Your court majority concludes,
and I quote, “Our legislature was obviously aware of this jurispru-
dence when it drafted the statute before us,” unquote.

So you weren’t alone in your conclusion that the Texas Legisla-
ture drafted the parental notification statute with the Supreme
Court cases in this area in mind, were you?

Justice OWEN. No, I was not alone.

Chairman HATCH. You went and looked at all of the Supreme
Court cases in this area?

Justice OWEN. I did. I read them and re-read them.

Chairman HATCH. And you pulled from them the things they
said that a court could take into account in determining whether
a young girl is mature and sufficiently well-informed. Is that an ac-
curate appraisal?
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Justice OWEN. That is, and some of the cases not only involved
minors, but involved more broadly the whole issue of choice and
what States may and may not encourage someone who is making
the decision. So some of it was drawn from cases that were not ex-
clusively related to minors.

Chairman HATCH. I would like to go back over this quickly and
make sure I understand all this correctly, and I want the com-
mittee to understand it correctly because there was some, I think,
mis-construction of your earlier testimony when you appeared be-
fore the committee before and I want to make sure that there is
no mis-construction the second time around.

Because it is a rule of statutory construction that your court
should presume that the legislature was aware of U.S. Supreme
Court precedent in this area, you did look to what the Supreme
Court had said. And instead of picking and choosing among the
things the Supreme Court had said were permissible for a State to
consider in whether a minor was, quote, “mature and sufficiently
well-informed,” unquote, you would have defined those words in
light of everything the Supreme Court had said up to that point.
Is that an accurate appraisal?

Justice OWEN. That is correct, Senator. I didn’t see any basis or
any indication from the legislature that we were supposed to pick
some aspects of that and not others.

Chairman HATCH. The Texas Legislature did not define, quote,
“mature and sufficiently well-informed,” unquote, anywhere in the
statute, did they ?

Justice OWEN. No, Mr. Chairman, they did not.

Chairman HATCH. And again they are presumed to be aware of
Supreme Court precedent in that area. Now, it seems to me that
if they did not define those terms, they would expect the words to
be defined by Supreme Court precedent. Would that be a fair ap-
praisal?

Justice OWEN. I think they certainly chose those words in the
context of all of those decisions and what they have said.

Chairman HATCH. In other words, if you didn’t include every-
thing the Supreme Court had said, you would have been sub-
stit%ting your own judgment for that of the legislature. Is that cor-
rect?

Justice OWEN. That is what I thought, yes, Mr. Chairman.

Chairman HATCH. In fact, this committee received a letter from
one of the sponsors of the Texas Parental Notification Act, Senator
Florence Shapiro, and she had this to say, quote, “I appreciated
that Justice Owen’s opinions throughout this series of cases looked
carefully at the new statute and looked carefully at the governing
U.S. Supreme Court precedent upon which the language was based
to determine what the legislature intended to do,” unquote.

She added, quote, “Along with many of my colleagues, Democrats
and Republicans alike, I filed a bipartisan amicus curiae brief with
the Texas Supreme Court explaining that the language of the Act
was crafted in order to promote, except in very limited -cir-
cumstances, parental involvement,” unquote.

Now, it sounds to me that you did what a good judge would do.
You followed the rules of statutory construction. You went back
and looked at what the Supreme Court had pronounced on this
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matter and the precedents that the Supreme Court had set, and
you did what the legislature intended, as Senator Shapiro attested
to. Am I right?

Justice OWEN. I tried my best.

Chairman HATcH. The fact is you did that, didn’t you?

Justice OWEN. Yes, sir, I believe I did.

Chairman HATCH. Well, that is important. I hope that clarifies
something that I think was distorted during our markup. And I am
going to, with your permission, continue to clarify a few things be-
cause I think we want to make sure that the second time around
you are treated a little more fairly than you were the first time
around.

I think if people will look at this record and look at what you
have said, I don’t see how anybody could possibly vote against you,
to be honest with you. Now, we do misunderstand some things
around here. There is no question about it, and a lot of very sincere
people do some very sincerely dumb things around this place. That
doesn’t necessarily mean that my colleagues are doing that, but I
felt that they did in this markup that we had.

Now, let me go to the question of FM Properties Operating Com-
pany v. City of Austin because this came up as well. I would like
to clarify some points about the FM Properties case.

This was case was not a case about big business interests or pol-
luters of the environment. What this case came down to was State
versus local regulation. Am I correct in that?

Justice OWEN. That is correct, Senator, Mr. Chairman. We had
a statute in front of the court and the constitutionality of a statu-
tory scheme that had been passed by the Texas Legislature was
being challenged. So it was a question of whether the legislature’s
will, as spoken through that statute, was constitutional or not.

Chairman HATCH. As I understand it, both the city of Austin and
the State of Texas wanted its law to control in an area known as
an, quote, “extraterritorial jurisdiction,” unquote. So it was an area
outside the city, right?

Justice OWEN. That is correct. It was outside the city’s set limits.
But under Texas law, depending on the size of a city, they can en-
circle an area called their extraterritorial jurisdiction and enforce
some ordinances before they annex it.

Chairman HATCH. OK. Now, after some back-and-forth, the State
legislature passed a provision that was included in the Texas
Water Code that basically took away the city of Austin’s authority
to regulate within this extraterritorial jurisdiction. Is that a correct
statement?

Justice OWEN. That is correct. The statute essentially said—and
again I am a little bit cold on the exact provisions, but I believe
it said that if the city changes the rules of the game, basically,
within this ETJ more than three times within a period of time,
then the State scheme kicks in. And it was a regulatory scheme of
the State; it wasn’t simply abrogating the city of Austin’s ordi-
nances. It imposed its own set of regulations.

Chairman HATCH. I think anybody listening can see that these
aren’t easy cases.

Justice OWEN. It was not an easy case.
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Chairman HATCH. Well, now, to be clear, although the city of
Austin couldn’t regulate within the extraterritorial jurisdiction,
that land remained subject to all of the State environmental regu-
lations, isn’t that correct?

Justice OWEN. That is correct, and there was another layer of
regulation added under this statute. These water quality plans that
would be developed in these areas were also subject to review by
the Texas Natural Resources Commission. So there was another
layer of regulation on top of that that would be applicable to every
other land outside a city limits across Texas.

Chairman HATCH. And that would include any State laws on
water quality standards. Is that accurate, as well?

Justice OWEN. That is accurate, Mr. Chairman. It had to meet
all the State——

Chairman HATCH. There was no action by the court to interfere
with State environmental regulations?

Justice OWEN. No, I didn’t view it that way.

Chairman HATCH. Or even water quality regulations?

Justice OWEN. Again, the question in front of us was did the leg-
islature have the constitutional authority to pass this statute, and
I believed that they did.

Chairman HATCH. OK. Now, it is also my understanding that the
then-state attorney general, a Democrat, intervened in that case on
the side of the State of Texas.

Justice OWEN. That is correct.

Chairman HATCH. And took the position, as I understand it, that
the State of Texas had entered into this area and its law predomi-
nated over the local ordinances. Is that your understanding?

Justice OWEN. That is correct. The State attorney general argued
in a lengthy brief filed with us after they intervened saying that
this statute was constitutional and should be upheld.

Chairman HATCH. Now, it would seem to me that the city of Aus-
tin had authority to regulate within its own extraterritorial juris-
diction only because the legislature had granted it that authority
in the first place. I think that you even mentioned this in your
opinion, but what the legislature grants it should be able to take
away from its own subdivisions. Is that correct?

Justice OWEN. That was my view that certainly if the legislature
could allow, permit a city to expand an ETJ, it could certainly con-
tract that. To me, the State trumps the city.

Chairman HATCH. Then it would appear to me that this opinion
was a completely reasonable opinion and a reasonable position to
be taken on these facts.

Justice OWEN. I believed so at the time. I still do, Senator.

Chairman HATcH. You wouldn’t have done

Justice OWEN. No, I wouldn’t have written it had I not.

Chairman HATcH. Well, that is right. I think if people under-
stand the facts, it is pretty hard to find fault with the decision that
was made. It was what a good judge would do.

Now, I don’t mean to wear you out with these things, but I think
it is important because some of our colleagues seem to have mis-
understood some of these things or used them as a justification for
voting against you when, in fact, they should be a justification for
voting for you. Anybody who is reasonable and fair would have to
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say, my gosh, she was right, she did what she should have done,
she was a great justice, she was somebody who cared about the
law, she is somebody who followed precedent, she is somebody who
lived within the confines of the legislation that was enacted by the
duly elected officials, she didn’t try to make law, she basically in-
terpreted the law, and she did a pretty good job. I think any decent
person would conclude that. So I just want to make sure our col-
leagues don’t have that misconstrued anymore.

Justice OWEN. Thank you.

Chairman HATCH. Now, let me move ahead to the City of Gar-
land v. Dallas Morning News. You have been criticized by some on
this committee for disagreeing with your court on the correct inter-
pretation of the Texas Public Information Act.

Now, am I correct that this statute is modeled on the Federal
statute known as the Freedom of Information Act, or what we call
FOIA?

Justice OWEN. Certainly, parts of it are, yes, Senator, that is cor-
rect.

Chairman HATCH. Now, I just want to try to simplify what was
going on in that case so that we can clarify and make sure that
nobody on this committee will have a right to distort your opinions
again.

As T recall, it was about newspaper trying to get a draft memo
written by someone working for the city about firing someone else
who worked for the city and the memo was prepared so that the
city council could discuss the situation. Did I state that pretty well?

Justice OWEN. That is correct.

Chairman HaTcH. OK. Now, under the Texas statute that you
were asked to interpret, just like the Federal statute, certain docu-
ments are exempt, meaning that the city does not have to produce
them. Am I correct on that?

Justice OWEN. Yes, Senator. There was a provision in the Texas
Act that basically codified what is known as the deliberative proc-
ess privilege and our court recognized—we all agreed on that. Ev-
erybody on my court agreed that this was modeled after the Fed-
eral counterpart of the deliberative process privilege.

Chairman HATCH. As I read the opinion, one of the exemptions
that your whole court agreed upon was that the documents covered
under the deliberative process privilege were exempt.

Justice OWEN. That is correct.

Chairman HATCH. Everybody agreed on that, didn’t they?

Justice OWEN. We all agreed that we were trying to figure out
where the bounds of this deliberative process privilege applied to
this document.

Chairman HATcH. If they fell within that deliberative process
privilege, then they were exempt?

Justice OWEN. That is correct.

Chairman HATCH. OK. The question you faced was whether doc-
uments used in making personnel decisions, like this memo we are
talking about, fell under the deliberative process privilege. Is that
accurate?

Justice OWEN. That is correct.
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Chairman HATCH. So the only dispute involved here was whether
the scope of that privilege extended to personnel decision docu-
ments. Am I right?

Justice OWEN. That is correct. Clearly, the deliberative process
privilege would not shield the ultimate decisions and the reasons
that were publicly given, but it would shield the deliberations of
the governmental body over what personnel action to take.

Chairman HATCH. As I understand it, this dispute was a matter
of first impression, right?

Justice OWEN. Certainly, for our court.

Chairman HATcH. Well, it was never decided before by your
court. Is that right?

Justice OWEN. That is correct.

Chairman HATCH. OK, so there was no precedent on point that
the court was bound to follow. Is that right?

Justice OWEN. That is right.

Chairman HATCH. Certainly, they weren’t bound to follow it
under a principle of stare decisis. That is correct?

Justice OWEN. No. That is correct.

Chairman HATCH. Now, we discussed that the Texas Public In-
formation Act was modeled on FOIA, the Freedom of Information
Act.

Justice OWEN. Certainly, this provision.

Chairman HATcH. The Federal Act.

Justice OWEN. Yes, certainly, this part and others, but this part,
yes.

Chairman HATCH. Am I correct in assuming that because the
TPIA, or the Texas Act, was modeled on FOIA that that is why you
looked to Federal case law for guidance in considering whether the
privilege extended to personnel decisions? Is that right?

Justice OWEN. That is right, Senator, and again I don’t think we
materially disagreed over that on the court. The majority of the
court looked, as well, at Federal decisions to try to find out what
are the parameters of the deliberative process privilege.

Chairman HATCH. OK. Is it fair to say that under Federal law,
documents used to make personnel decisions are included within
the deliberative process privilege?

Justice OWEN. Certainly, the cases that I cited seemed to me to
say that.

Chairman HATCH. You are pretty sure of that?

Justice OWEN. I was or I wouldn’t have said so, yes.

Chairman HATCH. That is right. In other words, you do what you
think is right, right?

Justice OWEN. Yes, Senator. I mean, I had no idea what the de-
liberative process privilege was going into this. I had a completely
open mind. It was my job to sit down and read the authorities that
the legislature was presumed to have known about it when they
passed this statute.

So I was looking at how the Federal courts—again, there was a
lot of indication that we should be looking at Federal precedent to
see what the U.S. Supreme Court and the other Federal courts had
said about this. And to the best of my ability, I tried to apply it
to the facts before us.
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Chairman HATCH. Well, in fact, the liberal luminary Judge Patri-
cia Wald, who recently retired from the Circuit Court of Appeals
for the District of Columbia, held that the deliberative process
privilege extends to similar personnel documents. She joined the
court’s unanimous opinion so holding in the American Federal of
Government Employees Local 2782 v. U.S. Department of Com-
merce.

So if I understand correctly, you were urging your court to follow
Federal case law.

Justice OWEN. That is correct. There were several cases, includ-
ing the one that you cited, on point.

Chairman HATCH. Such as the opinion joined by Judge Wald?

Justice OWEN. That is correct.

Chairman HATCH. And to find that the deliberative process privi-
lege incorporates personnel documents. Is that right?

Justice OWEN. That is correct.

Chairman HATCH. It seems to me that that is within the judicial
mainstream, within the

Justice OWEN. I certainly thought it was and think it is, and I
don’t think my colleagues thought otherwise.

Chairman HATCH. I think you can go further than that. You
know it is.

Justice OWEN. I know it is, it is, and we just had a disagreement
again on the court as to how the statute should be construed. But
no one thought then, and I certainly don’t think now that I was out
of the mainstream for taking the position that I did in that case
and relying on Federal authorities.

Chairman HATCH. I thought Senator Cornyn’s opening remarks
introducing you really make it very clear how judges operate. You
do differ from time to time. You write different opinions from time
to time and you criticize each other from time to time, mainly be-
cause that is the way judges talk. That is what they do.

One final point on that case, Justice Owen. Your dissent noted
that the Texas Open Meetings Act specifically allows employment
matters to be discussed in closed meetings. You argued that a doc-
ument that might otherwise be made public could not be brought
within the deliberative process exemption by discussing it at a
closed session, right?

Justice OWEN. That is correct. You can’t shield a document sim-
ply by taking it into a closed meeting.

Chairman HATCH. OK. Does it seem utterly inconsistent to you
to read the Open Meetings Act to exempt personnel discussions
from coverage, but to then turn around and read the TPIA not to
cover the documents used at those very same meetings to discuss
personnel decisions?

Justice OWEN. It seemed to me that the legislature did not in-
tend to shield the give-and-take, the oral give-and-take. If someone
had said exactly what was in that memo at an open meeting, that
would—I am sorry—at a closed meeting, that would be shielded
under the Information Act. But had they written it down on a piece
of paper, then it would have to be provided.

And, again, the rationale behind this is the protection of the em-
ployee. That is what the deliberative process privilege—one of the
things it wants to protect is that when an employee’s future is
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being discussed and when perhaps allegations against them are
being discussed that that is not publicly disseminated unless and
until a decision is made. And even then the give and the take is
not disseminated, only the personnel decision and the stated rea-
sons for it. But that is the logic behind that.

Chairman HATCH. Now, some of my colleagues have accused you
of ruling against consumers. I have heard some of them really com-
plain that you are not consumer-oriented, but I believe you have
joined or authored a number of opinions which have advanced the
interests of consumers.

To take only a few examples, you have supported the right to
medical malpractice victims to recover from the physicians who in-
jured them. You have upheld the right of policy-holders to recover
from insurance companies that refuse to pay meritorious claims.

I think, by your judicial responsibility to treat all litigants equal-
ly and to resolve each of those individual cases according to its in-
dividual merits, you have done that as well.

Justice OWEN. That is correct.

Chairman HATcCH. Is that right?

Justice OWEN. That is right.

Chairman HATCH. Therefore, in any given case, is it true that
you do not determine from the outset which party should prevail,
whether it be the consumer or some other interest?

Justice OWEN. No, Senator. That would be the complete antith-
esis of judging.

Chairman HATcH. Well, I am going to list some cases that under-
mine any assertion that you invariably rule against a particular
type of party and I am going to give you a chance to comment on
these, because I found some of those criticisms to be particularly
wrong. In fact, all of these have been wrong, the ones who have
criticized you.

Let’s take Crown Life Insurance Company v. Casteel. William
Casteel, an independent agent, sold insurance policies of Crown
Life Insurance Company. Ruling on a novel issue, you joined the
opinion that an insurance agent has standing to sue his insurance
company for its deceptive or unfair acts or practices in the business
of insurance. Am I right on that?

Justice OWEN. That is correct.

Chairman HATCH. In Chilkewitz v. Hyson, you held that a physi-
cian accused of medical malpractice was subject to a lawsuit even
though the plaintiff named him individually and not the medical
association with which he was affiliated. You thus rejected the view
that formalism should stand in the way of deserving plaintiffs’ abil-
ity to recover for injuries that they have suffered. Am I right about
that?

Justice OWEN. That is right. The doctor—he had formed a profes-
sional corporation, of which he was the only shareholder, and he
had his name listed with his name and “P.C.” after it and the pa-
tient didn’t know when they sued him whether they were suing an
individual or corporate capacity. And after limitations had run, he
made the argument, well, you sued the wrong entity. And I held—
wrote for the court that, no, that is not right; you cannot lie behind
the log like that and

Chairman HATCH. Nor can you hide behind——
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Justice OWEN. A technicality like that. And we had a specific
rule that said you may be sued in your assumed name, and he had
held himself out as that assumed name. And we said, of course,
limitations has not run; the lawsuit can proceed.

Chairman HATCH. In Hernandez v. Tokai Corporation, you held
that a manufacturer of cigarette lighters has a duty to make cer-
tain that its products are child-resistant even though the lighters
were only meant to be used by adults. Is that right?

Justice OWEN. Yes. We said that—the manufacturer was arguing
that since they only made these lighters for a specific category of
customer—for example, people who said that they had difficulty
using lighters with the child-resistant buttons—they said we
should not be liable as a matter of law; we have no duty. And our
court said, no, that the traditional risk balancing, risk/utility bal-
ancing must take place. You are not absolutely shielded and do
have a duty.

Chairman HAaTcH. In Mid-Century Insurance Company V.
Lindsey, you held that an insurance company was obligated to pay
$50,000 in uninsured motorist coverage. You concluded that the
policy-holder’s policy which applied to, quote, “accidents,” unquote,
extended to inadvertent acts committed by a child. Is that right?

Justice OWEN. That is correct. The child, I believe the facts were,
was in a pickup and it had a run rack on it. And I believe the child
was climbing out of the back window into the pickup bed, or vice
versa, and the gun went off. And we held that that was an accident
within the meaning of the standard policy, auto policy.

Chairman HATCH. Well, let me just mention one more. In Lofton
v. Allstate Insurance Company, a consumer in that case prevailed
against his insurance company in a jury trial for failing to provide
insurance benefits that had been promised. Siding with the in-
sured—in other words, the person who was insured—you joined the
opinion that allowed the consumer’s appeal to the trial court’s re-
duction of the jury award against the insurer to go forward.

Justice OWEN. I missed the name of the case. I am sorry, Sen-
ator.

Chairman HATCH. It was Lofton v. Allstate Insurance.

Justice OWEN. That is correct, that is correct.

Chairman HATcH. Well, it sounds to me like you have had plenty
of cases—these were more than a few, but you had plenty of cases
where you found on behalf of the consumer.

Well, let me ask you this. Do you have a feeling or a compulsion
to find for corporations just because they are corporations?

Justice OWEN. Certainly not, certainly not.

Chairman HATCH. Do you have a propensity to find for con-
sumers just because they are consumers?

Justice OWEN. No, Senator. That would not be my job to find for
either side just because of who they are or what position they hold.

Chairman HATCH. Are corporations always wrong, as some of my
colleagues have seemed to imply with some of their questions?

Justice OWEN. No, Senator, they are not.
hCl})airman HATCH. Sometimes, they are actually right, aren’t
they?

Justice OWEN. Sometimes they are wrong, sometimes they are
right.
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Chairman HATCH. And what should be done?

Justice OWEN. Again, as I was trying to explain to some of your
colleagues earlier this morning, I can’t keep score and say, well, it
has got to all even up at some point and I must at least rule half
the time for this side or that side.

I mean, we have to take each case as it comes, on its merits, and
we have to apply the law impartially, regardless of which side
comes out the winner or the loser. The law has to be applied indis-
criminately.

Chairman HATCH. And sometimes the worker is right?

Justice OWEN. Sometimes, the worker is right.

Chairman HATCH. Sometimes, the employer is right?

Justice OWEN. Sometimes, the employer is right.

Chairman HATCH. Sometimes, the consumer is right, right?

Justice OWEN. That is correct.

Chairman HATCH. And sometimes the corporation is right?

Justice OWEN. That is correct.

Chairman HATCH. What you seem to be saying to me is that you
do what you think is right under the law.

Justice OWEN. Yes, Senator. I have taken a solemn oath to do
that and I have done—to the very best of my ability, applied the
law in every case, as I have perceived and as I have researched it
and studied it and applied it.

Chairman HATCH. I thought Senator Cornyn’s remarks today,
since he served with you for 3 years, were pretty persuasive in that
regard that he thinks you are a great justice.

Justice OWEN. Well, he was a great judge on our court. I enjoyed
the opportunity and the honor of serving with him.

Chairman HATCH. We are honored to have him on the committee
now.

Now, let me just go into the area of employment cases just for
a minute. I don’t mean to keep you. I am just trying to make sure
that our colleagues have every opportunity to come here and ask
any questions they want. We have been in hearing now since basi-
cally ten o’clock this morning and I would like to make sure that
anybody who has any questions can come.

I invited the whole Senate, if they want to——

Justice OWEN. OK.

Chairman HATCH [continuing]. Because we have had some people
claim that we are rushing these judges through. Well, I hardly
think so. You have been sitting there for how long now?

Justice OWEN. I think we got started about ten-thirty, I think.

Chairman HATCH. Yes, but I mean how long have you been sit-
ting as a nominee?

Justice OWEN. Oh. I was nominated in May of 2001.

Chairman HATCH. So almost 2 years. Well, I think our colleagues
have had plenty of time to look at your record, but what I want
to do here in this few minutes that we have together is not wear
you out with all this, but I just think it is important for us to show
how there were some misconceptions that I believe caused some of
my colleagues perhaps sincerely to vote against you. I just want to
make sure that there are no misconceptions the second time
around.
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Let me just take a few minutes in the area of employment cases.
In those cases, there has been an effort to cast you as pro-em-
ployer, but you have ruled favorably for employees by rejecting em-
ployers’ attempts to evade responsibilities for injuries suffered by
their employees.

It is clear that you do not set out in a given case with the inten-
tion of issuing a ruling that will benefit one side or the other with-
out listening to the facts. You are not going to do that.

Justice OWEN. That is correct.

Chairman HATCH. You resolve legal disputes according to the
governing law. Is that right?

Justice OWEN. That is correct.

Chairman HATCH. And you resolve them in a way that does jus-
tice, at least in your eyes, right?

Justice OWEN. That is my obligation.

Chairman HATCH. OK. You defer to the stated intentions of the
people’s elected representatives in the legislature. You have made
that clear time and time again, and you faithfully enforce the case
law of the U.S. Supreme Court, regardless of what results those
authorities will yield. I think that is all true, isn’t it?

Justice OWEN. It is.

Chairman HATCH. In Lee Lewis Construction, Inc. v. Harrison,
you joined the concurring opinion that upheld a $12.9 million jury
verdict, $5 million of which was for punitive damages, involving the
death of a worker on a constructionsite where the general con-
tractor had knowledge of, but did not stop, the use of an extremely
dangerous device. Am I right on that?

Justice OWEN. That is correct.

Chairman HATCH. In Pustejovksy—I don’t know how you pro-
nounce it—v. Rapid-American Corporation, you allowed an em-
ployee who had developed cancer due to his exposure to asbestos
to sue an asbestos supplier, despite the fact that in the past he had
agreed to settle his claims against another asbestos supplier. You
refused to allow one settlement to interfere with the injured work-
er’s ability to recover from another party partially responsible for
his injuries. Is that right?

Justice OWEN. That is right, and I also believe in that case that
he had developed one kind of asbestos disease early on and then
developed a second kind of asbestos-related disease later in life.
And so he didn’t know at the time that he settled with the original
defendants that he down the line would develop this other asbes-
tos-related disease that was different. And we held that—I as part
of the court held that that did not bar his subsequent suit for the
later-developing disease.

Chairman HATCH. In Kroger Company v. Keng, you held that em-
ployers who declined to join the State’s worker’s compensation in-
surance scheme may not raise the defense of, quote, “comparative
negligence,” unquote. If employers could raise that defense, employ-
ees who were injured on the job would have seen their compensa-
tion shrink or even disappear. Is that right?

Justice OWEN. That is correct.

Chairman HATCH. So you found for the employees?

Justice OWEN. I did.

Chairman HATCH. Because they deserved it, right?



58

Justice OWEN. We looked at the statute and I thought it was
pretty clear that they were not entitled——

Chairman HATCH. Has it been your experience that most of the
employee cases that are brought, the ones that are worthwhile,
good cases, are generally settled before they ever go to trial?

Justice OWEN. I think that is a fair assessment that it is only
the cases where there is really a legitimate argument, a pretty
solid argument, that get to our court.

Chairman HATCH. So most of the cases in employment law that
get there are cases where maybe both sides have arguments and
they have to be resolved, right?

Justice OWEN. That is correct.

Chairman HATCH. And sometimes the business is right, some-
times the employee is right.

Justice OWEN. That is correct.

Chairman HATcH. In that case, you ruled for the employee?

Justice OWEN. Yes, Senator.

Chairman HATCH. In other cases where you believe they are
right and the law is on their side, you have ruled for the business?

Justice OWEN. That is correct.

Chairman HATCH. Isn’t that what a judge should do?

Justice OWEN. That is my understanding of what

Chairman HATCH. Don’t businesses have a right to be treated
fairly in the courts just like employees do?

Justice OWEN. Absolutely.

Chairman HATCH. Well, don’t employees have a right to be treat-
ed fairly in the courts just like businesses do?

Justice OWEN. Absolutely.

Chairman HATcH. OK. Well, I think anybody in their right mind
would agree with that, and yet we have had wild-eyed statements
made in the past on this committee that you rule for corporations
and not for employees.

Well, let me just cite another one, NME Hospitals v. Rennells.
You joined the opinion that ensured court access for a sex discrimi-
nation claim of a female medical provider. The plaintiff sued the
client of her employer alleging an unlawful employment practice
under the Texas Commission on Human Rights Act. Is that right?

Justice OWEN. That is correct.

Chairman HatcH. OK.

Justice OWEN. The issue there was standing. She was not di-
rectly an employee and we held in this case that that didn’t matter;
she still was entitled to sue.

Chairman HATCH. So you found for the little person, to use some
of my colleagues’ opinions. But if the common man was wrong,
WOU.l?d you find for him just because he is not the owner of a busi-
ness?

Justice OWEN. No, I would not.

Chairman HATCH. Well, let me ask this. Because you at one time
were a corporate lawyer, as well, and a very highly respected one
with the highest ethical and legal ability ratings, would you find
for a?corporation just because you used to represent some corpora-
tions?

Justice OWEN. No, no, Senator, I would not.

Chairman HATCH. Not even a former client?
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Justice OWEN. No, no.

Chairman HATCH. In Clark v. Texas Home Health, an employer
sought to avoid liability for retaliating against nurses who sought
to make a report of a fatal medical errors with the Board of Exam-
iners by demoting them. The trial court had granted summary
judgment in favor of the employer.

You joined the court’s unanimous opinion that the plaintiff
nurses had a cause of action under Texas law for the retaliatory
employment decision taken in response to their expressed intent to
report the unprofessional conduct of another licensed health care
practitioner. Is that right?

Justice OWEN. That is correct. I believe in that case the employer
knew that the nurses were about to take the action and demoted
them before they could whistle-blow, essentially. And we said, no,
that is not what the Act contemplates, that you can’t cut them off
like that.

Chairman HATCH. So again you found for the employees?

Justice OWEN. Yes.

Chairman HATCH. In Franks v. Sematch, Inc., you joined a per
curiam opinion of the Texas Supreme Court ruling that an em-
ployee injured by a manufacturer’s gate is not barred by the stat-
ute of limitations from intervening in a subrogation action against
the manufacturer and employer when the underlying claim was
timely filed. Is that right?

Justice OWEN. That is correct.

Chairman HATCH. Again, you ruled for the employee.

Justice OWEN. That is correct.

Chairman HATCH. In Sanchez v. Hastings, Ms. Sanchez filed a
legal malpractice suit against her law firm and three of its lawyers,
alleging failure to sue the employer of her husband who was killed
in an on-the-job accident. The trial court and the court of appeals—
that is the intermediate court before the supreme court—held that
the statute of limitations had run on Ms. Sanchez’ legal mal-
practice action.

You joined in the opinion that concluded that the pendency of the
underlying wrongful death litigation tolled the statute of limita-
tions until the litigation concluded. Is that right?

Justice OWEN. That is correct.

Chairman HATCH. Again, for the employee.

Justice OWEN. That is correct.

Chairman HATCH. It is hard for me to understand how staff can
prepare Senators on this committee to believe that you are some-
how stilted in favor of just the employer, when it is very clear that
you have not been and that you have done what is right within the
law.

In Farmer v. Ben E. Keith Company—I don’t want to do too
much of this because there are a lot of cases you have been through
in your lifetime on the court, but I do want to cover some of these
just to make it clear that these accusations are ridiculous.]

In Farmer v. Ben E. Keith Company, Ms. Farmer sued her em-
ployer for breach of contract related to her injuries that she con-
tended were received on the job. She was injured on the job, ac-
cording to her. The trial court granted summary judgment to the
employer and the court appeals dismissed her appeal as untimely.
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You joined a per curiam opinion that set forth the appropriate
appellate timetable and held that Ms. Farmer’s appeal was timely,
right?

Justice OWEN. Well, let me say this about per curiam opinions.
They are not signed opinions of the court.

Chairman HATCH. right.

Justice OWEN. It takes at least six judges to put them out, but
my policy has been since I have been at the court that if I dis-
agreed with a per curiam opinion, I would dissent, so that we
would all have to line up and I would have a signed dissent. So
I can’t think of an exception; that if it is a per curiam opinion, ei-
ther I was for it or I would have dissented.

Chairman HATCH. So you actually joined in it, then?

Justice OWEN. As a practical—I can’t say that—I cannot disclose
and say that particular opinion, but that has been my personal
practice.

Chairman HATCH. Now, I will ask about legal protections for
children. Through your rulings in several cases, you have enhanced
the legal protections available to children who find themselves
caught up in the legal system. Young children are some of the most
vulnerable members of our society, and for them litigation must be
even more confusing and disorienting than it is for seasoned adults.
And it is bad enough for adults. Your rulings in the following nota-
ble cases affirmed the right of children to be represented by attor-
neys, and also preserve children’s rights of privacy.

S.V. v. R.V. In that case, you authored a lone dissent arguing
that the statute of limitations should be tolled when a child re-
presses the memory of a parent’s sexual abuse. Is that right?

Justice OWEN. That is correct. She alleged that her father had
sexually molested her repeatedly when she was a child.

Chairman HATcH. Well, according to you, the court had tolled
the statute of limitations in fraud and fiduciary cases, and since
sexual abuse is more reprehensible than fraud and the parent-child
relationship happens to be a fiduciary one, you argued the limita-
tions period should be tolled here as well.

Justice OWEN. I thought that best squared with our prior prece-
dent; I certainly did.

Chairman HATCH. But you did that in dissent, right?

Justice OWEN. In dissent.

Chairman HATCH. You did not prevail in that case?

Justice OWEN. I did not prevail.

Chairman HATCH. The other majority went against you in that
case?

Justice OWEN. That is correct.

Chairman HATcH. I wonder if our colleagues gave any consider-
ation to that. Well, I am going to suggest that they do. That is why
I am asking you this question.

In In re D.A.S., you held that the right of indigent juveniles to
be assisted by a lawyer also extends to proceedings on appeal. Is
that right?

Justice OWEN. That is correct.

Chairman HATCH. Prior to the In re D.A.S. case, the scope of a
juvenile’s right to counsel was unclear in Texas. Is that right?
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Justice OWEN. I want to make this clear that this is in the con-
text of a quasi-criminal case, that this is a juvenile delinquency
proceeding where the juvenile may face being detained as a delin-
quent for crimes. They are not tried for the crime, but——

Chairman HATCH. But you did that?

Justice OWEN. Right. It was a quasi-criminal—yes, it was a
quasi-criminal proceeding.

Chairman HATCH. OK. In Abrams v. Jones, there was an acri-
monious dispute over who should have custody of a child. You re-
fused to allow access to records about the child’s mental health be-
cause you concluded, if I read it correctly, that releasing them
would have harmed the child physically, mentally and emotionally.
Is that right?

Justice OWEN. Well, there was a statute in place and the ques-
tion was how does the statute apply under these circumstances.
And I held—wrote the opinion for the court that the statute pre-
cluded letting one parent get the mental health records of that
child when the child was seeing the mental health provider because
they were upset and disturbed by the divorce proceedings.

Chairman HATCH. Now, I know that I am causing you to sit in
that seat far too long. If you need a break or anything, just let me
know.

Justice OWEN. Thank you. I appreciate that.

Chairman HATCH. But I think it is important that we blow away
some of these, I think, unfair comments that have been made be-
cause, boy, anybody who looks at your record has got say she is one
heck of a justice.

Justice OWEN. Thank you.

Chairman HATCH. I think most people know that I know what
a good justice is, and I can tell you you are one of the best I have
seen and I have been on this committee for 27 years.

Let me ask you just a basic question, and it is embarrassing for
you to answer, perhaps, but I think you ought to answer it.

Justice OWEN. I am sorry?

Chairman HATCH. I am going to ask you a question that might
be embarrassing to you and I think you ought to answer it. Do you
think that you were treated fairly last year? I am not saying that
your hearing wasn’t conducted fairly, because I was there and it
was, and I know you believe it was.

But do you think you have been treated fairly by some of the
comments made by those who voted against you on this committee?

Justice OWEN. Senator, let me say this. I think there are a lot
of allegations out there that are unfounded that seem to continue
to resonate. And from that standpoint, I am not sure that people
are—that the allegations that were leveled against me have been
adequately addressed.

Chairman HAaTcH. Well, you are being very diplomatic, as any
justice should be, but I am asking you a real question. Do you
think you have been treated fairly in this process?

Justice OWEN. It was a difficult process to go through; it was
very difficult.

Chairman HATCH. Again, I am going to ask the question, do you
think you were treated fairly or unfairly?
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Justice OWEN. I would rather let other people judge that. It was
hard for me. It was hard because——

Chairman HAaTcH. What was hard about it?

Justice OWEN. Because I felt that what I have done and the deci-
sions I have written and what has been written by my colleagues
about me was not accurately characterized.

Chairman HATCH. By members of the committee?

Justice OWEN. Well, or by people who gave members of the com-
mittee information.

Chairman HATCH. You mean you are criticizing our staff on this
committee?

Justice OWEN. No. I am not sure who gave whom what, but the
questions——

Chairman HATCH. I am being deliberately tough on you, but the
answer is probably so.

Justice OWEN. A lot of the questions that I was asked had em-
bedded in them premises or statements that were not factually cor-
rect.

Chairman HATCH. Do you think some of the press releases that
have been issued have been fair, have fairly characterized your
service on the court?

Justice OWEN. No, I do not.

Chairman HATCH. Do you think that some of the public state-
ments that have been made have fairly characterized your work on
your court?

Justice OWEN. Certainly not all of them.

Chairman HATCH. Do you think some of the statements that
have been made by some of my colleagues who have been opposed
to you have fairly characterized your service as a justice on the
Texas Supreme Court? I said some of them.

Justice OWEN. I am sort of in somewhat of an awkward position.

Chairman HATCH. I know you are. I am deliberately putting you
there. My colleagues can be mad at me, but I think you ought to
say yes or no.

Justice OWEN. Well, again I think that my record has been given
short shrift and that there continue to be characterizations of what
I have written and how I have ruled that I don’t think are accu-
rate.

Chairman HATCH. My gosh, you graduated No. 1 in your class at
Baylor Law School. You had the highest score on the bar examina-
tion. You have the highest rating by the American Bar Association.
Your colleagues all respect you. We had one of the Democrat Su-
preme Court Justices here throughout your whole hearing last time
who was outraged by the way you were treated.

Do you remember all that?

Justice OWEN. I do, I do.

Chairman HATcH. Well, I will get off that because I know that
you are uncomfortable, but I think it is important for the public to
understand that we have an obligation as Senators to do what is
right around here. We have an obligation to be fair, if not to the
President, at least to you.

Justice OWEN. Thank you, Senator.

Chairman HATCH. Well, let me just go through a few other
things because it is important that we clarify some—I promise you
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I won’t keep this going too much longer, but it is important because
some of our colleagues, I think, sincerely have distorted your record
because they have gotten the wrong information, information that
is not accurate, that is unfair to you. That is why I am taking a
little bit of time.

And I am busy. I mean, there is a judgeship up on the floor right
now and I have already spoken. I have been back and forth so
many times, I feel like I am going to need a rest tonight.

Let me ask about legal services for the poor because we keep get-
ting these comments that are, I think, out of left field that you
don’t care for the poor, you don’t care for employees, you don’t care
for the underdog. The fact of the matter is, when I look at these
cases, you sure as heck do. You care for all these people and you
care for doing what is right in the law.

Let me just ask about legal services for the poor. It seems to me
that you have used your position as a public figure to advocate
higher-quality and more effective legal representation for the poor-
est citizens of Texas.

As you explained in Griffin Industries v. Honorable Thirteenth
Court of Appeals, quote, “Our State constitution and our rules of
procedure recognize that our courts must be open to all with legiti-
mate disputes, not just those who can afford to pay the fees to get
in,” unquote.

Is that a fair characterization of what you said?

Justice OWEN. I did say that, yes.

Chairman HATCH. You also persuaded the Texas Legislature to
enact a law that provided additional funding to organizations that
represent the poor.

Justice OWEN. I must say I didn’t do that single-handedly.

Chairman HATCH. No, but you did.

Justice OWEN. I was part of the effort, certainly.

Chairman HATCH. Well, you certainly helped persuade them. You
didn’t do it all by yourself, no, but you were there and you helped.

Justice OWEN. I did.

Chairman HATCH. OK. As a result, these groups have received
millions of extra dollars every year since then, right?

Justice OWEN. That is correct.

Chairman HATCH. You have also been a member of the Medi-
ation Task Force established by the Texas Supreme Court, as well
as a number of statewide committees, and each of these organiza-
tions aim to improve the availability and quality of legal services
for the poor. Is that right?

Justice OWEN. Yes. The mediating committee was not totally fo-
cused on so much legal services to the poor, but there certainly
were dispute resolution centers represented in that process who do
free mediations for people who cannot afford to pay.

Chairman HATCH. I have to step out for just a minute, so we are
going to recess for about three or 4 minutes and I will come right
back. Is that OK?

Justice OWEN. Certainly.

Chairman HATCH. I want to continue this just to make sure that
everybody understands that we have got to treat you fairly here,
and that these matters are really important and that they
shouldn’t be distorted, OK?
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Justice OWEN. All right.

Chairman HATCH. Will you allow me that 3 minutes and I will
be right back?

Justice OWEN. Certainly. Thank you.

[The committee stood in adjournment from 3:31 p.m. to 3:35
p-m.]

Chairman HATCH. I know we are wearing you out, but I think
it is important because I think it is time for people to realize that
we need to treat nominees of any President decently. And I have
always tried, and I think people who really know the real story
around here know that I have. But in your case, I don’t think you
have been treated fairly and that is why I asked those very tough
questions of you. I know it put you on the spot and I apologize.

You handled that so deftly and so well, I can see why you are
a great justice. You handled it in a way that I don’t think anybody
should be offended, but you were not treated fairly and I just want-
ed to make sure everybody in the country knows that.

The immediate past president of Legal Aid of Central Texas sent
a letter to the Senate Judiciary Committee for your longstanding
commitment to assisting society’s least fortunate. According to the
letter, quote, “Justice Owen has an understanding of and a commit-
ment to the availability of legal services to those who are disadvan-
taged and unable to pay for such legal services. It is that type of
insight and empathy that Justice Owen will bring to the Fifth Cir-
cuit,” unquote. That is pretty high praise.

In In Re Jones, you joined the per curiam opinion that a pro se
litigant satisfied the notice requirements for filing an affidavit as-
serﬁir}?g her inability to give security for costs of appeal. Is that
right?

Justice OWEN. That is correct.

Chairman HATCH. That was helping somebody who couldn’t help
herself, right?

Justice OWEN. That is correct.

Chairman HATCH. I also understand that you are involved in
training service dogs.

Justice OWEN. I don’t personally train them, but I serve on the
board of the Texas Hearing and Service Dogs.

Chairman HATCH. So you help in that cause, and those dogs are
very, very important

Justice OWEN. They are.

Chairman HATCH [continuing]. For people with disabilities, the
blind and others, et cetera, right?

Justice OWEN. They certainly are. They give people a lot more
independence and a lot more mobility and freedom than they would
otherwise have.

Chairman HaTcH. Well, finally, in two landmark rulings you
voted to reaffirm strong protections for a cleaner environment and
p}(l)sitive stewardship of natural resources. Let me just mention
these.

In Quick v. City of Austin, you joined the majority opinion up-
holding the enforcement of a city ordinance protecting water qual-
ity and controlling pollution in the face of challenges by land-
owners, right?

Justice OWEN. That is correct.
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Chairman HATCH. In Barshop v. Medina County Underground
Water Conservation District, large landowners sought to challenge
the constitutionality of the Edwards Aquifer Act, which regulates
withdrawals of water from wells drawn in the aquifer and limits
the drilling of future wells. The landowners contended that the Act
deprived them of vested property rights. You joined the unanimous
Supreme Court holding that the State of Texas has the authority
to regulate and conserve groundwater usage. Is that right?

Justice OWEN. Yes, that is right.

Chairman HATCH. Let me just ask you about the Sonnier v. Chis-
holm——

Justice OWEN. The tomato chopper case?

Chairman HATCH. Yes, the Chisholm-Ryder case. This is an em-
ployee who had been injured by a tomato chopper installed by the
Texas Department of Corrections who sued the chopper’s manufac-
turer some 25 years after the manufacturer constructed the ma-
chine. You joined a dissent that would have precluded recovery
from manufacturers or suppliers who products constitute an im-
provement to the property.

Did I get that right?

Justice OWEN. I am not sure I got all the words—I actually wrote
the dissent, and you couldn’t be a component part supplier, but if
you actually manufactured a piece of equipment that became per-
manently affixed to the land, then you would come within the stat-
ute of repose.

Chairman HATCH. The majority said in its reading of the stat-
ute—or said its reading of the statute is the only one consistent
with the plain language of the statute, the legislative history and
the statutory purpose, and criticized the dissent for advocating a
test that is significantly more broad than any holding in the area
up until that time.

Now, isn’t it true that this case turned on the interpretation of
Section 16.009 of the Texas Civil Practice and Remedies Code
which stated that, quote, “A claimant must bring suit for damages
against a person who constructs or repairs an improvement to real
property not later than 10 years after the substantial completion
of the improvement,” unquote?

Justice OWEN. That is correct. That is what the statute said, and
let me also point out in that case, with all due respect to the lan-
guage that one of my colleagues wrote in that opinion, this case
came to us on a certified question from the Fifth Circuit.

The Fifth Circuit thought that the law in Texas was not well set-
tled enough. They couldn’t tell what the statute meant. It took
three judges to certify the question to us. One judge on the Fifth
Circuit dissented and said it is clear to me, I think it means “x.”
And my dissent basically agreed with the dissent of the referring
panel member. And the point of all that is there was certainly room
for reasonably disagreement over that statute.

Chairman HATCH. Didn’t the dissenting opinion you joined hold
that in deciding whether a manufacturer, quote, “constructs an im-
provement to real property,” unquote, the, quote, “inquiry should
include the intent of the parties at the time the item at issue was
constructed, the manner in which it is used in conjunction with the
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property, and the manner in which it is attached or connected in
some way to the real property,” unquote?

Justice OWEN. That is correct.

Chairman HatcH. OK.

Justice OWEN. And I thought in this case that it was too close
for the court to say one way or the other and the jury should de-
cide. I thought this should have been submitted to the jury and the
court shouldn’t just decide.

Chairman HATCH. Well, isn’t it true that the dissenting opinion
was consistent with prior decisions in seven prior courts of appeals
decisions in Texas and two decisions of the Fifth Circuit applying
Texas law?

Justice OWEN. Yes, it was.

Chairman HATCH. Now, Senator Kennedy mentioned this case
this morning, a case in which you and then-Justice Cornyn, and
now-Senator Cornyn, disagreed. Now, Senator Kennedy tried to
make that disagreement seem political in nature.

Wasn’t the issue in that case simply whether a tomato chopper
machine is real property or personal property?

Justice OWEN. That is really what it boiled down to. Was it so
big and was it so affixed and built into the building that it had be-
come real property as opposed to personal property?

Chairman HATCH. Well, did you have political or ideological ends
in mind when you decided that case?

Justice OWEN. Certainly not.

Chairman HATCH. Do you find anything political about whether
a tomato chopping machine is real property or not?

Justice OWEN. I certainly didn’t then and don’t now.

Chairman HATCH. My gosh, how far can you stretch things—not
you, but some of our colleagues?

Now, Justice Owen, do you pledge to follow the law, regardless
of your personal beliefs and feelings, in matters?

Justice OWEN. Well, Senator, I am a sitting judge and I have
taken an oath to do exactly that.

Chairman HATCH. And you will take the same oath or a similar
oath to follow the law, regardless of personal feelings, when you
take your seat on the Fifth Circuit Court of Appeals?

Justice OWEN. That is correct. Feelings really should not play a
part in a judge applying the law to the facts.

Chairman HATCH. Now, do you pledge to follow Roe v. Wade?

Justice OWEN. Yes, Senator. I have followed it, I have cited it,
I have been faithful to it, and I would continue to do so were I con-
firmed to the Fifth Circuit Court of Appeals.

Chairman HATCH. So you pledge to follow Roe v. Wade as well-
established and settled law, regardless of personal beliefs and with-
out regard to any personal ideological views?

Justice OWEN. That is correct.

Chairman HATCH. There are some who would say that it is not
well-settled law because there is such a split of opinion in this
country.

Justice OWEN. Well, that decision was handed down 30 years
ago. It was largely reaffirmed, with some modification, in Casey.
The Court reconsidered and said, based on stare decisis, this re-
mains the law, and it is still the law and has been.
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Chairman HATCH. Well, let me just say that you are making it
very clear that some of the criticisms that you have had to undergo
in this process have not been accurate; they have not been fair. In
fact, some of them have been distortions of your viewpoints and of
your decisions. Am I correct in that?

Justice OWEN. I think it is correct to say that some of the charac-
terizations of the opinions that I have either written or joined have
not been accurate and they have been distorted.

Chairman HATCH. Well, I think you deserve to have accuracy
and I think you deserve to not have things be distorted. I just want
to personally thank you. You know, I think we have covered
enough here because I think we have covered almost everything
that has been a criticism.

I want to thank you for being here today and for making yourself
available to all members of this committee for questioning. I know
this has not been exactly fun for you, but it is important for this
committee to set the record straight and I think you have done an
excellent job of doing exactly that.

Justice OWEN. Well, thank you, Senator. I appreciate that.

Chairman HATCH. As I said at the opening, I called this hearing
because I believe the committee treated your nomination unfairly
last fall, especially at the markup. Members of this committee
made unfounded comments that were directly contradicted by the
facts and your testimony at that time, but certainly today again.

I think we have corrected that record by and large. We could cor-
rect every aspect of it if we wanted to take time. We have corrected
the record about Ford v. Miles, the Willie Searcy case, and made
clear that, contrary to accusations, Mr. Searcy passed away 3 years
after the Texas Supreme Court’s decision.

We also clarified that Justice Owen’s opinions in the cases in-
volving the Texas parental notification statute did not touch upon
in any way the right of those girls to obtain abortions. They were
a good-faith and legitimate attempt to understand what the legisla-
ture meant and to give customary deference to the trial courts that
actually had the facts and the witnesses, meaning the young girls,
before them.

Great deference has to be given to the trier of fact or I think you
would be outside of the mainstream. Am I wrong on that?

Justice OWEN. I certainly felt in that case that it was a close
case, but there was some evidence to support what the trial court
did, and therefore I had to uphold what the trial court ruled.

Chairman HATCH. That is certainly not outside of the judicial
mainstream.

Justice OWEN. No, Senator, it is not.

Chairman HATCH. Now, we have also re-heard how totally un-
justified it would be to accuse you of favoring defendants or plain-
tiffs, or vice versa, and yet you have been accused of that.

Justice OWEN. I have been accused of that.

Chairman HATcH. Fairly?

Justice OWEN. I think wrongly.

Chairman HATCH. We know more about how the Texas Supreme
Court takes cases and more about how Justice Owen—how you de-
cide them. We also know beyond doubt that Justice Owen was not
lectured by her colleagues in the case of Weiner v. Wasson. Your
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detractors, I think, had confused you with the defendant in that
case. Am I right on that?

Justice OWEN. I think that is correct. I think Senator
Hutchison

Chairman HATCH. We have also clarified once again that Judge
Gonzales’ often-repeated comment about judicial activism was not
directed at you at all. In fact, if you read the language carefully,
he was saying if he had done some of these things, he would feel
like he was a judicial activist. Am I right?

Justice OWEN. Well, yes. He said if someone were to do this, if
someone were to or would, that would be. And then when he di-
rectly addressed—in the following paragraph he said, I respectfully
disagree.

Chairman HATCH. I have to admit Judge Gonzales is against ju-
dicial activism. If there is anything he is against in the law, it is
judicial activism.

Justice OWEN. I agree with that.

Chairman HATCH. I agree with you that he would not be—I
would call him your strongest, if not the strongest supporter. Am
I correct on that?

Justice OWEN. He has certainly come out very publicly in support
of me and he is a friend of mine.

Chairman HATCH. And Senator Cornyn is one of your strongest
supporters, as well, and he sat there right near you on the Texas
Supreme Court. Am I correct?

Justice OWEN. That is correct.

Chairman HATCH. He saw you operate, he saw what you did, he
saw your reasoning, he saw your writing, he saw your delibera-
tions. He was part of it, right?

Justice OWEN. For 3 years, I had the privilege of serving with
then-Justice Cornyn on the court.

Chairman HATCH. He certainly gave very strong testimony in
your behalf here this morning and I think that testimony ought to
be looked at very carefully by my colleagues.

There are other issues and I am not going to go through them
all. Suffice it to say that I believe any member who reads the com-
plete record regarding your nomination this year and last will not
come up with any legitimate reason to vote no in committee to let-
ting the full Senate weigh in on this nomination. In fact, I think
you have made an extraordinary case for confirmation.

Now, let me just say this. We are not at ten to four. We have
been here since ten o’clock this morning. I have kept this record
open all day for any of my colleagues to come and ask questions,
certainly the colleagues on the committee. And I also spoke on the
floor, sent letters out and requested colleagues to come here and
listen to you if they had any questions about your qualifications to
serve.

So I am going to keep the record open for 1 week, and 1 week
only, for written questions. I intend to put you on the markup for
next week, so we will put you on that markup. Any members who
wish to submit followup questions will have to do so by—I will
keep it open until 5 p.m. next Wednesday. That would be March
19, if I recall it correctly. There are going to be no exceptions, un-
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less pre-approved for good reason, and I have always been flexible
with my colleagues.

Now, what I am going to do, just in case somebody still wants
to ask questions of you—I hate to ask you to do this because I
know it is inconvenient to you, but this is important that we give
our colleagues every opportunity. I am going to recess until seven
o’clock tonight, subject to the call of the Chair, and if any of my
colleagues come to me and want to ask further questions of you,
they are going to have that right.

I will have to have you come back at a moment’s notice, so you
have got to—I know this is a painful experience and I know that
it is inconvenient for you. I know that you shouldn’t have had to
go through this, but I just want to make sure that no colleague has
a right to say that they haven’t been given every opportunity to
question you, to ask you the most detailed questions to clarify, to
find out the questions on their own mind. I just want to make sure
that those complaints in the future are not going to be fair com-
plaints. I have been using the words “fair” and “unfair” here today
and I think I have used them correctly in all cases.

With that, we are going to recess until I adjourn formally at
seven o’clock tonight, and if any of my colleagues call me and they
do want to ask you some further questions, I would like to have
you be able to get here within 10 or 15 minutes at the latest.

Justice OWEN. OK.

Chairman HATCH. So we are going to need to have you stick
around.

Justice OWEN. All right.

Chairman HATCH. I hate to do that to you, but it is about 3
hours from now and we will leave that time open for our col-
leagues. Is that OK?

Justice OWEN. Thank you.

Chairman HATCH. Well, I want to thank you. You have been very
deliberative, you have been forthright, as I expected you to be, as
everybody does. I think you have been impressive—I don’t think
you have, I know you have. But I thought you were last time. I
don’t know that I have ever had a nominee for any court, including
the Supreme Court, who has been any more impressive than you.

And I am not just saying that. I felt that way last time, but I
feel it even more today. You have been gracious, you have been dip-
lomatic, you have answered the questions. You have tried to be as
forthright and open as you can as a Supreme Court Justice, and
I think that all weighs very heavily in your favor. I am hopeful
that when we have your markup, hopefully next Thursday, that
you will be approved by the committee, and I hope by my col-
leagues on the other side as well.

Now, this means that if they submit questions as late as five
o’clock on next Wednesday, I would like to have those questions an-
swered, if it takes all night to get them done.

Justice OWEN. I can do that.

Chairman HATCH. Can you live with that?

Justice OWEN. I can do my dead-level best.

Chairman HATCH. Well, with that, then, we will recess until the
further call of the Chair, and if nobody calls me and asks for fur-
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ther questions, then we will recess at seven o’clock and put you
over for the markup.

Justice OWEN. Thank you, Senator.

Chairman HATCH. Thank you for your kindness and your perse-
verance, and thanks for being the great person you are.

Justice OWEN. Thank you, Senator.

Chairman HATCH. With that, we will recess.

[The committee stood in recess from 3:53 p.m. to 7:24 p.m. The
committee reconvened at 7:24 p.m., Hon. John Cornyn presiding.]

Senator CORNYN. This afternoon at approximately 3:30 p.m., Sen-
ator Hatch recess this hearing, subject to the call of the Chair. He
indicated at the time that he would resume the hearing at any
time prior to 7 p.m., in case any member of the Senate wanted to
ask Justice Owen any questions, not just any member of the Judici-
ary Committee, but any member of the Senate.

Since the hour of 7 p.m. has now arrived and passed, this hear-
ing is now adjourned.

[The questionnaire of Justice Owen follows.]

[Whereupon, at 7:25 p.m., the committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Priscilla Richman Owen; prior to marriage, I used my maiden name Priscilla Richman
Address: List current place of residence and office address(es).

Residence: Office:
Austin, Texas Supreme Court of Texas
201 West 14" Street
Austin, Texas 78701

Date and place of birth.

October 4, 1954
Palacios, Matagorda County, Texas

Marital Status (include maiden name of wife, or husband's name). List spouse’s occupation,
employer’s name and business address(es).

Divorced.

Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

University of Texas at Austin
Fall 1972-Spring 1973

Baylor University

Summer 1973-Summer 1975

Bachelor of Arts, cum laude, awarded May 14, 1976 (pursuant to a three-year plan with the
Baylor University School of Law)

Baylor University School of Law
Fall 1975-November 1977
Juris Doctor, cum laude, awarded November 11, 1977

Employment Record: List (by year) all business or professional corporations, companies,
firms, or other enterprises, partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an officer, director, partner,
proprietor, or employee since graduation from college.
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Employment:

1976-1977

Sheehy, Lovelace & Mayfield
‘Waco, Texas

Law clerk

1978-1994

Andrews, Kurth, Campbell & Jones, subsequently Andrews & Kurth L.L.P.
Associate; became a Partner in January 1985

1995-present
Justice, Supreme Court of Texas

Board Memberships:

1995-present
Texas Hearing & Service Dogs, Member of the Board

1996-present
Litigation Section of the State Bar of Texas, Ex Officio Member of the Council

1997-present
A. A. White Dispute Resolution Institute, Member of the Board

1998-present
Federalist Society, Houston Chapter, Member of the Board

1999- present
Baylor University Alumni Association, Member of the Board and Executive Committee
1999-2000 Member of the Budget and Finance Committee

2000-present
Federalist Society, Austin Chapter, Member of the Board

Military service: Have you had any military service? If so, give particulars, including the
dates, branch of service, rank or rate, serial number and type of discharge received.

No.

Honors and Awards: List any scholarships, fellowships, honorary degrees, and honorary
society memberships that you believe would be of interest to the Committee.

Gibson, Dennison, Ross, Williams Memorial Scholarship
(awarded while attending Baylor University School of Law)
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Baylor Law Review

Baylor University Outstanding Young Alumna, 1995

Baylor Young Lawyer of the Year, 1995

Waco Independent School District Distinguished Alumni, 1998

Bar_Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

American Law Institute

American Bar Association

State Bar of Texas

American Judicature Society

American Bar Foundation, Fellow

Houston Bar Foundation, Fellow

Houston Bar Association

Supreme Court of Texas liaison to Judicial Section Long Range Planning Committee 1999
to present

Supreme Court of Texas liaison to Family Law 2000-1995 to present

Supreme Court of Texas liaison to Court-Annexed Mediation Task Force-1995 to present

Supreme Court of Texas liaison to statewide committees regarding legal services to the poor
and pro bono legal services-1996 to present

Supreme Court of Texas liaison to Gender Bias Reform Implementation Committee-1995
to 1998

Supreme Court of Texas liaison to Judicial Evaluation and Performance Standards-1995 to
1996

Supreme Court of Texas liaison to Judicial Efficiency Committee Task Force on Staff
Diversity-1996 to 1997

Other Memberships: List all organizations to which you belong that are active in lobbying
before public bodies. Please list all other organizations to which you belong.

1 do not belong to any organization that is active in lobbying.
I am a member of St. Barnabas Episcopal Mission in Austin, Texas.

Court Admission: Listall courts in which you have been admitted to practice, with dates of
admission and lapses if any such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for administrative bodies which require
special admission to practice.

All state courts in Texas by virtue of my admission to the State Bar of Texas
admitted February 3, 1978

United States Court of Appeals for the Fourth Circuit
admitted September 20, 1990 to present
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United States Court of Appeals for the Fifth Circuit
admitted December 21, 1981 to present
United States Court of Appeals for the Eighth Circuit
admitted June 10, 1986; I paid a $10 fee March 26, 2001 to become current
United States Court of Appeals for the Eleventh Circuit
admitted December 21, 1981; expired because of nonrenewal; the Clerk of the court
does not have a record of when
United States District Court for the Southern District of Texas
admitted March 8, 1982; expired December 31, 2000 because of non-renewal
United States District Court for the Western District of Texas
admitted November 8, 1988 to present

Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
published material you have written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please supply a copy of all speeches
by you on issues involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply them.

None of the papers that I have prepared have been formally published. I have prepared a
number of papers on issues that relate to natural gas litigation for various seminars that were
included in course materials for those seminars. (I have found a copy of only two of those
papers.) I'have also prepared and presented many iterations of the Supreme Court of Texas
Update, which summarizes decisions and cases pending before my court and has been
included in continuing legal education course materials. (A representative copy is attached.)
T have also prepared papers on interlocutory appeals in Texas and on appellate procedures
that have been included in continuing legal education course materials and local bar
newsletters. (I do not have a copy of some of these papers.) I also prepared an article on
judicial selection in Texas for the Denton County Bar Association Newsletter.

1 have not given a speech on issues involving constitutional law, other than to summarize
cases decided by the Supreme Court of Texas while presenting Supreme Court of Texas
Updates. The only speeches that I have given on legal policy were extemporaneous, and
there were no press reports.

Health: What is the present state of your health? List the date of your last physical
examination.

My health is good. My last physical was on April 2, 2001.

Judicial Office: State (chronologically) any judicial offices you have held, whether such
position was elected or appointed, and a description of the jurisdiction of each such court.

1 was elected as a Justice on the Supreme Court of Texas in November 1994, and have
served from January 1, 1995 to the present.
The Supreme Court of Texas is the state court of last resort in Texas on civil matters, and it
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has discretionary jurisdiction.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

o

2)

3)

Ten significant opinions that I have written:

1) Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S'W.2d 706 (Tex. 1997)

2)  Inre City of Georgetown, 2001 WL 123933 (Tex., February 15, 2001)

3)  Houston Lighting & Power Co. v. Auchan, 995 S.W.2d 668 (Tex. 1999)

4)  Stier v. Reading & Bates Corp., 992 S.W.2d 423 (Tex. 1999)

5)  HECI Exploration Co. v. Neel, 982 S.W.2d 881 (Tex. 1999)

6) Inre Ethyl Corp., 975 S.W.2d 606 (Tex. 1998)

7y Inre Bristol-Myers Squibb Co., 975 S.W.2d 601 (Tex. 1998)

8)  Hyundai Motor Co. v. Alvarado, 974 SW.2d 1 (Tex. 1998) (Owen, ],
dissenting)

9)  Austin v. Healthtrust, Inc., 967 S.W.2d 400 (Tex. 1998)

10)  Board of Trustees v. Toungate, 958 S.W.2d 365 (Tex. 1997)

None of my decisions have been reversed or criticized by the United States Supreme
Court.

‘Opinions that I have authored on state or federal constitutional issues include:

FM Properties Operating Co. v. City of Austin, 22 S.W 2d 868 (Tex. 2000) (Owen,
J., dissenting)

Stier v. Reading & Bates Corp., 992 S'W.2d 423 (Tex. 1999)

Hyundai Motor Co. v. Alvarado, 974 S.W.2d 1 (Tex. 1998) (Owen, J., dissenting)

Inre D.A.S., 973 S.W.2d 296 (Tex.1998)

Board of Trustees v. Toungate, 958 S.W.2d 365 (Tex. 1997)

Goode v. Shoukfeh, 943 S.W.2d 441 (Tex. 1997)

Enron Corp. v. Spring Indep. Sch. Dist., 922 S.W.2d 931 (Tex. 1996)

Weiner v. Wasson, 900 S.W.2d 316 (Tex. 1995) (Owen, J., dissenting)

1 have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

Turnerv. KTRK Television, Inc., 38 S.W.3d 103 (Tex. 2000) (Hecht, J., concurring
and dissenting)
Golden Eagle Archery, Inc. v. Jackson, 24 S.W.3d 362 (Tex. 2000)
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Waco Indep. Sch. Dist. v. Gibson, 22 S.W.3d 849 (Tex. 2000) (Hecht, J., dissenting)

State v. $217,590, 18 S.W.3d 631 (Tex. 2000)

Osterberg v. Peca, 12 S.W.3d 31 (Tex. 2000)

Owens Corning v. Carter, 997 S.W.2d 560 (Tex. 1999)

In re Bay Area Citizens Against Lawsuit Abuse, 982 S.W.2d 371 (Tex. 1998)

Commission for Lawyer Discipline v. Benton, 980 S.W.2d 425 (Tex. 1998) (Enoch,
J., concurring and dissenting)

WFAA-TV, Inc. v. McLemore, 978 S.W.2d 568 (Tex. 1998)

Operation Rescue-National v. Planned Parenthood of Houston, 975 S.W.2d 546
(Tex. 1998)

Owens-Corning Fiberglas Corp. v. Malone, 972 S.W.2d 35 (Tex. 1998)

Appraisal Review Bd. of Galveston County v. Tex-Air Helicopter, Inc., 970 SW.2d
530 (Tex. 1998)

Dawson-Austin v. Austin, 968 S.W.2d 319 (Tex. 1998)

Worthy v. Collagen Corp., 967 S.W.2d 360 (Tex. 1998)

Mayhew v. Town of Sunnyvale, 964 S.W.2d 922 (1998)

Texas Boll Weevil Eradication Foundation, Inc. v. Lewellen, 952 S. W .2d 454 (1997)

Vinmar, Inc. v. Harris County Appraisal Dist., 947 S.W.2d 554 (Tex. 1997) (Hecht,
J., dissenting)

Republican Party of Texas v. Dietz, 940 S.W.2d 86 (Tex. 1997)

CMMC v. Salinas, 929 SW.2d 435 (Tex. 1996)

Romero v. State, 927 S.W.2d 632 (Tex. 1996)

Barshop v. Medina County Underground Water Conservation Dist., 925 S.W.2d 618
(Tex. 1996)

Tilton v. Marshall, 925 S.W.2d 672 (Tex. 1996)

CSR Ltd. v. Link, 925 S.W.2d 591 (Tex. 1996)

Central Appraisal Dist. v. W. V. Grant Evangelistic Ass’n, Inc., 924 S.W.2d 686
(Tex. 1996)

Buys v. Buys, 924 S.W.2d 369 (Tex. 1996)

Ex parte Swate, 922 S.W.2d 122 (Tex. 1996) (Gonzalez, J., concurring)

Continental Airlines v. Kiefer, 920 S.W.2d 274 (Tex. 1996)

Virginia Indonesia Co. v. Harris County Appraisal Dist., 910 S.W.2d 905 (Tex.
1995) (Hecht, J., dissenting)

Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717 (Tex. 1995) (Hecht, 7.,
concurring and dissenting)

University of Texas Medical Sch. v. Than, 901 S.W.2d 926 (Tex. 1995)

Barber v. Colorado Indep. Sch. Dist., 901 S.W.2d 447 (Tex. 1995)

National Indus. Sand Ass’nv. Gibson, 897 S.W.2d 769 (Tex. 1995)

Texas Workers’ Compensation Comm’n v. Garcia, 893 S.W.2d 504 (Tex. 1995)

16.  Public Office: State (chronologically) any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were elected or appointed. State

(chronologically) any unsuccessful candidacies for elective public office.

None.
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17.  Legal Career:

a. Describe chronologically your law practice and experience after graduation from law
school including:

1.

whether you served as clerk to a judge, and if so, the name of the judge, the
court, and the dates of the period you were a clerk;

Response:
1 did not serve as a clerk to a judge or court.

whether you practiced alone, and if so, the addresses and dates;

Regponse:
1did not practice alone.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the nature of
your connection with each;

Response:

Upon graduation from law school in November 1977, I practiced with
Andrews, Kurth, Campbell & Jones, commencing January 2, 1978. At that
time the firm was located in the Exxon Building in downtown Houston. The
firm moved to 600 Travis, Suite 4200, Houston, Texas in approximately
January 1981.

I'was an associate until January 1985, when I became a partner. Atsome point,
the firm changed its name to Andrews & Kurth LLP. I remained with
Andrews & Kurth until December 31, 1994, when I became a Justice on the
Supreme Court of Texas on January 1, 1995.

The current address of Andrews & Kurth L.L.P. is
600 Travis
Suite 4200
Houston, Texas 77002
(713) 220-4200

What has been the general character of your law practice, dividing it into
periods with dates if its character has changed over the years?

Response:

My private practice was primarily commercial litigation. It included
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appearances in state and federal courts in Texas and other jurisdictions at the
trial and appellate levels. Ialso represented clients in a few arbitrations. Most
of the cases in which I was involved were complex matters, although I did
handle a number of small cases and represented some individuals.

I handled only a few personal injury matters.

I practiced before the Federal Energy Regulatory Commission in connection
with several matters, and I had limited involvement in proceedings before the
Texas Railroad Commission.

From time to time throughout my practice, I assisted corporate securities
attorneys in drafting SEC filings for a client that I represented. I also
represented a client and some of its former officers in a non-public SEC insider

trading investigation.

Describe your typical former clients, and mention the areas, if any, in which
you have specialized.

I was involved in oil and gas litigation throughout my practice. The majority
of my clients were companies that were involved in the oil and gas industry in
some way including interstate and intrastate natural gas pipeline companies,
utilities, natural gas and oil producers, and an oil trader. Other clients included
banks, a national accounting firm, construction companies, a hospital, a
manufacturer, and some individuals.

Did you appear in court frequently, occasionally, or not at all? Ifthe frequency
of your appearances in court varied, describe each such variance, giving dates.

I appeared in court frequently.
‘What percentage of these appearances was in:
(a) federal courts;
Approximately 50% or more
(b) state courts of record;
Approximately 50% or less
©) other courts.

None.
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3. What percentage of your litigation was:
(a) civil;
My practice was devoted solely to civil law.
b) criminal.
None.

4. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel,
or associate counsel.

Not including final summary judgments and temporary injunction proceedings
that essentially resolved the merits, I participated in at least nine cases that were
tried to a verdict. I'was sole counsel in four of those matters, co-counsel in one,
and associate counsel in four.

5. What percentage of these trials was:

@ jury;

33%

® non-jury.
67%

Litigation: Describe the ten most significant litigated matters which you personally handled.
Give the citations, if the cases were reported, and the docket number and date if unreported.
Give a capsule summary of the substance of each case. Identify the party or parties whom
you represented; describe in detail the nature of your participation in the litigation and the
final disposition of the case. Also state as to each case:

(a) the date of representation;

) the name of the court and the name of the judge or judges before whom the case was
litigated; and

© the individual name, addresses, and telephone numbers of co-counsel and of principal
counsel for each of the other parties.

Valero Interstate Transmission Company v. Transcontinental Gas Pipe Line Corporation,
Civil Action No. H-90-3939 in United States District Court for the Southern District
of Texas, Houston Division
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I'was lead counsel for Transco, an interstate natural gas pipeline. The FERC had granted
Transco authority to abandon purchases of gas from Valero, another interstate pipeline, after
the parties’ contract expired. The contract contained a minimum bill provision, and Valero
sued Transco seeking to recover substantial sums (I believe it was in excess of $2,000,000,
but I am not certain) for the fixed-cost portion of its minimum bill for periods of time both
before and after the abandonment authorization. Transco asserted that it had no liability
since the FERC granted abandonment retroactive to the date of contract expiration, and the
Fifth Circuit had upheld the retroactive aspect of the abandonment. (I had input in the
briefing before the Fifth Circuit on that issue.) Transco also asserted that a letter agreement
with Valero resolved the dispute.

The case was originally filed in San Antonio in 1988. Irepresented Transco from the outset,
and filed a motion to transfer which was ultimately granted. I drafted all pleadings and
briefs, and represented Transco at all hearings.

Summary judgment in favor of Transco was granted on June 10, 1993, and the court issued
an unpublished memorandum opinion on the same date. There was no appeal.

District Court:
Hon. Ewing Werlein, Jr.
Co-Counsel:

The pleadings list Ross Spence and Anne Hamman of Andrews & Kurth as my co-counsel,
but to the best of my recollection, they did not participate in the case. Ms. Hamman no
longer practices law. Mr. Spence’s current address is:

W. Ross Spence

Crady, Jewett & McCulley, L.L.P.
Suite 1400, Two Houston Center
909 Fannin

Houston, Texas 77010

(713) 739-7007

Opposing Counsel:

R. Doak Bishop

(Fomerly of Hughes & Luce)
King & Spalding

1100 Louisiana, Suite 3300
Houston, Texas 77002-5219
(713)751-3200
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Lively Energy & Development Corp. v. Lone Star Gas Company, A Division of Enserch
Corp., No. 3096 in 112" District Court, Sutton County Texas

Lively, a natural gas producer, sued my client Lone Star, an intrastate pipeline company, for
breach of contract contending that Lone Star had failed to take or to pay for a minimum
quantity of gas under so-called “take-or-pay” provisions of the parties’ agreement. Lively
sought several million dollars plus interest and attorney’s fees. Suit was filed on April 9,
1985, and I represented Lone Star until all appeals were exhausted on December 12, 1990

Alfred H. Ebert, Jr. of Andrews & Kurth was designated lead counsel. I conducted most of
the discovery and prepared virtually all pleadings, motions, and briefs. At trial, I presented
and cross-examined witnesses, including Lively’s chief expert witness. The case began as
a jury trial, but about a week into the trial, the parties agreed to dismiss the jury and continue
the case as a nonjury trial.

The trial court rendered a judgment against Lone Star on February 5, 1987 for in excess of
$4,000,000 plus interest and attorney’s fees. I prepared and -presented all post-verdict
motions and requests for findings of fact and conclusions of law and represented Lone Star
at all post-verdict hearings. Lone Star successfully appealed:

Lone Star Gas Company v. Lively Energy & Development Corp., No. 04-87-00261-CV in
the Fourth District of Texas at San Antonio (unpublished opinion dated October 11,
1989):

I drafted all appellate briefs. Iwas to argue the case but did not because I was slated to and
did argue another case for another client before the United States Court of Appeals for the
District of Columbia Circuit.

The court of appeals reversed the trial court and rendered judgment for Lone Star.
Lively filed an application for writ of error in the Supreme Court of Texas, and I authored

all briefs on behalf of Lone Star in that court. The Supreme Court of Texas denied the writ
on December 12, 1990.

Trial Court: Court of Appeals Justices:
Hon. Brock Jones Justice David Peeples

(I have been unable to locate a copy of the opinion to
determine who the other two justices were)
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Co-Counsel:

Alfred H. Ebert, Jr. Charles J. Wittenburg

Andrews & Kurth L.L.P. Davis, Hay, Wittenburg, Davis &
600 Travis Caldwell, L.L.P.

Suite 4200 One East Twohig, Third Floor
Houston, Texas 77002 P.O.Box 27

(713) 220-4150 San Angelo, Texas 76902-0271

(915) 658-2728

Opposing Counsel:

Rex H. White Jr. Jon David Ivey

812 West 11th Street, Suite 203 Baker & Hostetler

Austin, TX 78701-2022 1000 Louisiana, Suite 2000
(512) 472-7041 Houston, Texas 77002-5008

(713)751-1600

Felmont Oil Corporation and Essex Offshore, Inc., Opinion Nos. 245, 245-A, Docket No.
CI84-10-000 before the Federal Energy Regulatory Commission; 33 F.ER.C.
461,333 (1985), 34 F.ER.C. § 61,296 (1986)

Irepresented Transcontinental Gas Pipe Line Corporation, an interstate natural gas pipeline
company, who purchased gas from Felmont and Essex (collectively Felmont). Some of
Felmont’s gas was price-regulated under the Natural Gas Act, and that price was
substantially lower than then-prevailing market prices and Transcol’s weighted average cost
of gas. Transco’s contract to purchase this gas had expired, but under the Natural Gas Act,
Felmont could not discontinue sales of regulated gas unless it obtained abandonment
authority from the FERC. Felmont filed for abandonment on October 7, 1983, and Transco
opposed that request. Irepresented Transco from the beginning of this proceeding until its
conclusion in approximately 1986.

1 prepared all the briefing and other submissions in this matter, both to the presiding
administrative law judge and the Commission. I prepared and presented witnesses at the
hearing and cross-examined Felmont’s witnesses. The FERC granted limited abandonment.
It held that Transco had the right to purchase up to the full quantities available from Felmont,
but that Felmont could market to others gas that Transco did not nominate.

The Commission’s initial decision, Opinion No. 245, was issued on December 9, 1985. Its
opinion on rehearing, Opinion No. 245-A, was issued February 28, 1986.

Some of the intervenors in this proceeding appealed to the United States District Court for
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the District of Columbia Circuit. Transco did not take an active role in that appeal. The D.C.
Circuit reversed and remanded, directing the FERC to provide a clearer explanation of its
reasoning. Consolidated Edison Co. of New Yorkv. FERC, 823 F.2d 630 (D.C. Cir. 1987).

FERC Commissioners:

Raymond J. O’Connor, Chairman
A. G. Sousa

Charles G. Stalon

Charles A. Trabandt

C. M. Naeve

Co-Counsel:

Robert G. Hardy

(Formerly of Andrews & Kurth’s Washington office)
Cullen and Dykman

1225 Nineteenth Street, N.-W., Suite 320
Washington, DC 20036

(202) 223-8890

Opposing Counsel:

Stephen A. Herman

(formerly of Kirkland & Ellis)

Senior Vice President and General Counsel
PG&E Corporation

One Market, Spear Tower, Suite 400

San Francisco, CA 94105

(415) 817-8200

Intervenor’s Counsel:

Public Service Commission of the Consolidated Edison Company of
State of New York New York

Richard A. Solomon William I. Harkaway

(Formerly of Wilner & Scheiner) McCarthy, Sweeney & Harkaway,
Morrison & Hecker L.L.P. P.C.

1150 Eighteenth St., N.-W. 1750 Pennsylvania Avenue, N.-W.
‘Washington, D.C. 20036-3816 Washington, D.C. 20006

(202) 785-9100 (202) 393-5710

(retired partner) (No current information)
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Shell Western E&P Inc. ) Philadelphia Electiic

Thomas G. Johnson Robert A. MacDonnell

Shell Western E&P (Formerly of Obermeyer, Rebman,
One Shell Plaza Maxwell & Hippel)

P.O. Box 2463 Montgomery, McCracken, Walker &
Houston, Texas 77001 Rhoads, L.L.P.

(713) 241-4742 123 South Broad Street

(No current information) Philadelphia, PA 19109

(215) 772-7620

FERC Staff

Richard E. Kelly

Office of the General Counsel

Federal Energy Regulatory Commission
Washington, D.C.

(202) 357-8000

George G. Garikes

Kenneth M. Ende

(No current information)

United States of America v. Great Plains Gasification Associates, et al., No. A1-85-237 in
the United States District Court for the District of North Dakota, Southwestern
Division

I was lead counsel for Transco Coal Gas Company and Transcontinental Gas Pipe Line
Corporation, two of the defendants in this case. This matter arose in connection with the
Great Plains Coal Gasification project, which was constructed under the Syn-Fuels Act.
Transco Coal Gas and its partners built the coal gas plant and entered into agreements to sell
the output to the four parent companies of the partners, which included Transcontinental.
The partners in the coal gas plant defaulted on their federally guaranteed, non-recourse loan
and terminated their participation in the project. The United States took over the project.
Litigation between the United States and the pipeline purchasers, including Transcontinental,
ensued over a number of issues. The principle issue was whether the pipelines were entitled
to assurance under the UCC from the United States that it would operate the coal gas plant
for the full twenty-five year terms of the gas contracts. The coal gas was priced well above
market prices for natural gas, and the economic significance of this matter to the pipelines
and their customers was substantial. The United States filed suit on August 29, 1985, and
Irepresented the Transco entities until this case was concluded in 1987.

1 conducted all discovery on behalf of Transco, prepared all vpleadings and briefs, and
appeared and presented argument at a lengthy hearing on the United States’ motion for

summary judgment.

The district court rendered summary judgment against the defendants, including
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Transcontinental, on June 30, 1986 after issuing an unpublished memorandum and order on
January 14, 1986. The defendants appealed, unsuccessfully:

United States of America v. Great Plains Gasification Associates, 819 F.2d 831 (8" Cir.

1987)

The Eighth Circuit affirmed the district court’s judgment. Iparticipated with counsel for the
other defendants in drafting all appellate briefs, and filed a separate motion for rehearing on

behalf of Transcontinental.
District Court:

Hon. Patrick A. Conmy
Co-Counsel:

John D. Kelly

Bogel, Branther, Kelley, Knutson, Weir & Bye, Ltd.

P.O. Box 1389

Fargo, North Dakota 58107
(701) 237-6983

(Former address)

Hanft & Fride

1000 U.S. Bank Place,

130 West Superior Street
Duluth, Minnesota 55802-2094
(218) 722-4766

(I am not certain this is correct)

Counsel for Co-Defendants:

Scott J. Davis

Robert A. Helman

Mayer, Brown & Platt

190 South La Salle Street

Chicago, IL 60603-3441

(312) 782-0600

(Counsel for Natural Gas Pipeline
Company of America)

Steven R. Hunsicker

Baker Botts

The Warner

1299 Pennsylvania Avenue, N'W.
Washington, DC 20004-2400
202-639-7700

(Counsel for Tennessee Gas Pipeline
Company)
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George L. Saunders, Jr.

(Formerly of Sidley & Austin)
Saunders & Monroe

3160 NBC Tower

455 North Cityfront Plaza Drive
Chicago, IL 60611

312-645-6000

(Counsel for ANR Pipeline Company)

Opposing Counsel:

Dean S. Cooper

Civil Division

U. S. Department of Justice
P. 0. Box 875

Ben Franklin Station
Washington, D.C. 20004
(Former address)

Associate General Counsel
Federal Home Loan Mortgage Corporation
8200 Jones Branch Drive
McLean, VA 22102
703-903-2600

(This may not be correct)

Nicholas Spaeth

Assistant Attorney General

Bismarck, North Dakota 58505

Counsel for Intervenor, the State of North Dakota
(Former address)

Cooley Godward L.L.P. )

Five Palo Alto Square, 3000 El Camino Real
Palo Alto, California 94306-2155

(650) 843-5000

CF Industries, Inc. v. Transcontinental Gas Pipe Line Corp., United States District Court for
the Western District of North Carolina

This suit was filed in May 1977 by CF Industries, Inc. against my client Transco. Ibegan
representing Transco in January 1978 as one of the first cases that I worked on upon
graduation from law school. The case was about the natural gas shortage that occurred in the
1970's on interstate pipelines, and specifically, the curtailment of gas supplies to a fertilizer
plant owned or operated by CF. CF alleged that it was a third party beneficiary of a contract
Transco had with its gas distributor, promissory estoppel, negligent performance of contract,
and fraud.
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The case was tried to a jury in the fall of 1978. I assisted lead counsel in the courtroom
throughout the trial, but did not take an active role in front of the jury. I was involved in
drafting pleadings and in briefing.

The district court rendered a judgment on the jury’s verdict on April 25, 1979, awarding CF
in excess of $23,000,000, prejudgment interest of about $2,000,000, and postjudgment
interest.

I played a significant role in the post-verdict pleadings and briefing in the district court.
Transco and CF appealed the district court’s judgment to the Fourth Circuit. Transco also
instituted proceedings before the FERC, which are described in paragraph 6) below.

CF Industries, Inc. v. Transcontinental Gas Pipe Line Corp., Nos. 79-1359 and 79-1366 in
the United States Court of Appeals for the Fourth Circuit

I assisted in drafting the briefs on the merits of the appeal, and I was the principle author of
the section on federal preemption and the effect of Transco’s certificates of public
convenience and necessity and its FERC-approved tariffs on curtailment liability.

In the Fourth Circuit, Transco filed a motion to refer issues to the FERC under the doctrine
of primary jurisdiction. I was one of the principle authors of the briefs on this issue. The
motion to refer was argued before the Fourth Circuit, and that motion was granted in a
published opinion, CF Industries, Inc. v. Transcontinental Gas Pipe Line Corp., 614 F.2d
33 (4" Cir. 1980) (before Butzner, J.; Field, J.; Widener, J.)

After lengthy proceedings in the FERC and the United States Circuit Court for the District
of Columbia, described in paragraph 6 below, the case was settled on terms favorable to
Transco.

District Court:

Hon. James B. McMillan, Jr.

Co-Counsel:

Alfred H. Ebert, Jr. Michael F. Butler

Andrews & Kurth L.L.P (formerly of Andrews & Kurth)
600 Travis Washington, D.C.

Suite 4200 (No current information)

Houston, Texas 77002
(713) 220-4150
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William T. Covington, Jr. 704-331-7400

Kennedy Covington Lobdell &

Hickman E. Milton Farley, III {deceased)
Bank of America Corporate Center Hunton & Williams

42nd Floor Richmond, Virginia

100 North Tryon Street

Charlotte, NC 28202-4006

Opposing Counsel:

Nolan E. Clark Stephen A. Herman
(Formerly of Kirkland & Ellis) (formerly of Kirkland & Ellis)
Washington, D.C. Senior Vice President and General
(No current information) Counsel

PG&E Corporation

One Market, Spear Tower, Suite 400
San Francisco, CA 94105
415-817-8200

Transcontinental Gas Pipe Line Corporation, Docket No. TC79-8 before the Federal Energy
Regulatory Commission, Opinion Nos. 248 and 248-A, 35 F.E.R.C. 161,043 (1986),
35F.ER.C. §61,340 (1986)

At about the same time that Transco and CF Industries appealed a federal district court’s
judgment to the Fourth Circuit (see paragraph 5 above), Transco initiated proceedings before
the FERC, requesting it to determine, among other things, the effect of Transco’s tariffs and
certificates of public convenience and necessity on claims for damages arising out of the
natural gas shortage. The FERC proceedings were initiated in 1979, and I represented
Transco, along with Al Ebert and Tom Brosnan, in that proceeding from its inception.
Subsequently, the Fourth Circuit referred issues to the FERC under the doctrine of primary
Jjurisdiction, and those issues became a part of the FERC proceeding.

I was one of the two principal authors of the submissions and briefing to the FERC, and met
with witnesses to obtain their prepared, written testimony that was submitted prior to the
hearing at the FERC.

The FERC issued Opinion Nos. 248 and 248-A in which it decided some but not all of the
referred issues.

Transco sought review of the FERC’s orders in the United States Court of Appeals for the
District of Columbia Circuit in 1987. I'was lead counsel in that appeal and drafted the briefs
and argued the merits of the case to the D.C. Circuit in 1988 before a panel that included then
Judge Ruth Bader Ginsburg. The D.C. Circuit did not decide the merits, but instead
transferred the case to the Fourth Circuit. (Ihave been unable to locate a copy of this order.)
This appeal subsequently settled as part of the settlement of the underlying CF Industries
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suit.

Presiding Administrative Law Judge:
Steven M. Charno

FERC Commissioners:

Anthony G. Sousa, Acting Chairman

Charles G. Stalon
Charles A. Trabandt

C. M. Naeve

Co-Counsel:

Alfred H. Ebert, Jr. Thomas F. Brosnan

Andrews & Kurth L.L.P. Gallagher, Boland, Meiburger & Brosnan
600 Travis 1000 Vermont Ave,, NW.

Suite 4200 Washington, D.C.. 20005

Houston, Texas 77002 (202) 289-7200

(713) 220-4150

Opposing Counsel:

Stephen A. Herman

(formerly of Kirkland & Ellis)

Senior Vice President and General Counsel
PG&E Corporation

One Market, Spear Tower, Suite 400

San Francisco, CA 94105

415-817-8200

Counsel for CF Industries

Jerome Feit

Solicitor

Federal Energy Regulatory Commission
(No current information)

Counsel for Intervenors

John H. Cheatham, I
Washington, D.C.
Counsel for Intervenor Interstate Natural Gas Association of America
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W. Devier Pierson
‘Washington, D.C.
Counsel for Intervenor United Gas Pipe Line Company

Arnold Fieldman
‘Washington, D.C.
Counsel for Intervenor Pennsylvania Gas and Water Company

James R. Lacey
Newark, New Jersey
Counsel for Intervenor Public Service Electric & Gas Co.

Gregory Grady

Washington, D.C.

Counsel for Intervenors North Carolina Public Service Company of North Carolina, Inc. and
North Carolina Natural Gas Corporation

Morton L. Simons
Simons & Simons
‘Washington, D.C.
Counsel for Intervenor North Carolina Utilities Commission

IP Petroleum, Inc. v. Exxon San Joacquin Production Co., No. 90-05314 in the 164" District
Court of Harris County, Texas

Irepresented IP Petroleum who had acquired certain assets, including oil and gas properties
and over $1,000,000 in seismic data. IP sued the seller for damages in connection with this
transaction. Iwas co-counsel with John Lee of Andrews & Kurth. In a bench trial that lasted
about two weeks, I presented witnesses, including all expert witnesses on the seismic data.
The trial court entered findings generally favorable to IP at the conclusion of trial. The
parties then entered an agreed judgment awarding IP in excess of $1,000,000 plus attorney’s
fees, and extinguishing a $2,000,000 counterclaim against IP.

Trial Court:
Hon. Bradley Smith
Co-Counsel:

John Lee

Andrews & Kurth L.L.P.
600 Travis

Suite 4200

Houston, Texas 77002
(713) 220-4200
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Opposing Counsel:

Jesse R. Pierce

Clements, O'Neill, Pierce Nickens & Wilson
1000 Louisiana, Suite 1800

Houston, TX 77002-5009

713-654-7600

Sherman v. Richardson, No. 81-59022 in the 164" District Court of Harris County, Texas

Iwas sole counsel for Robert & Michele Sherman in a boundary dispute with their neighbors.
Ms. Sherman was pregnant with when their next-door neighbors began blocking the
driveway. I filed suit and by agreement, a trial on a temporary injunction was converted to
a trial on the merits. After a jury trial in which the jury rendered a verdict for my clients, an
agreed judgment was entered in favor of the Shermans, and the matter was not appealed.
(Suit was filed in 1981 and the matter was resolved within a few months after that.)

I represented the Sherman’s at a substantially reduced fee, although this would not qualify
as legal services to the poor.

Trial Court:

Hon. Pete Solito

Opposing Counsel:

William W. Byrd

1900 Yorktown

Houston, Texas

(No current phone number)

Vecchio v. Williams, No. 84-21461 in the 125" District Court of Harris County, Texas

T was sole counsel for O’Banion Williams, Jr. and his wife in a suit that their next-door
neighbor filed against them to enjoin certain improvements to their water-front property.
There was a non-jury trial at which fact and expert witnesses were called. The trial court
rendered judgment for my clients at the conclusion of trial in 1984, the same year that the
case was filed.

Trig] Court:

Hon. Michael L. O’Brien
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Opposing Counsel:

R. Spencer Adams
3222 Burke, Suite 204
Pasadena, Texas 77504
(713) 943-9423

Lone Star Gas Company of Texas, Inc. v. F.F.F. Corp., No. 2-90-284-CV in the Court of
Appeals for the Second District of Texas at Fort Worth

I was retained as lead counsel on appeal to represent Lone Star in connection with an
explosion that occurred after one of its gas pipelines was ruptured during highway
construction. Counsel other than Andrews & Kurth tried the case, and a judgment of
approximately $2,000,000 had been rendered against Lone Star. 1did all of the legal research
and briefing on appeal and argued the case. The court of appeals affirmed the trial court’s
judgment in an unpublished opinion on April 6, 1994. Ithereafter withdrew from this matter
with the client’s consent because I had filed as a candidate for the Supreme Court of Texas.
Other counsel pursued an application for writ of error to the Supreme Court of Texas, which
was denied.

Members of the Court of Appeals Panel:

Hon. Tod Weaver
Hon. Farris
Hon. Meyers

Opposing Counsel:

J. G. Johndroe, IIT

Melody McDonald Wilkinson
Cantey & Hanger, L.L.P.

2100 Burnett Plaza

801 Cherry Street

Fort Worth, Texas 76102-6899
(817) 877-2800

Legal Activities: Describe the most significant legal activities you have pursued, including
significant litigation which did not progress to trial or legal matters that did not involve
litigation. Describe the nature of your participation in this question, please omit any
information protected by the attorney-client privilege (unless the privilege has been waived.)
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These are a few of the cases on which I spent a substantial amount of time:

Texas Eastern Transmission Corporationv. Amerada Hess Corporation, et al., Civil Action
No. CV892036, Section “L”, Western District of Louisiana, Lafayette-Opelousas
Division

1 was lead counsel for Amerada Hess. Suit was filed in 1989 and was concluded in 1991.
Isupervised several attorneys from my firm and coordinated with counsel for co-defendants
Marathon Oil Company and OKC Partnership in extensive discovery and pre-trial
preparation. Theissues involved primarily breach of contract and fraud. Texas Eastern was
seeking to terminate its contracts with Amerada Hess and the other defendants. The amount
at issue was several hundred million dollars. Just before we were to pick a jury, the claims
against Amerada Hess and Marathon settled on terms that were very favorable to them, and
OKC settled shortly after trial began.

District Court:
Hon. Putnam

Artoc Bank and Trust Limited v. Apex Oil Corp., et al., Civil Action No. H-81-3247 in the
United States District Court for the Southern District of Texas, Houston Division

I was lead counsel for Saber Refining in this suit by Artoc from 1981 to 1985. The primary
claim was that Artoc had received from Uni Refining an assignment of all its future accounts
receivable and proceeds. Artoc contended that stamped notices on Uni’s invoices were
adequate notice to Saber and others who dealt with Uni of the assignment. Artoc sued to
recover over $2,000,000 in payments Saber made directly to Uni rather than to a lock-box
and for offsets between Saber and Uni. There was extensive discovery, which I conducted
on behalf of Saber. I also represented Saber as a contingent creditor in Uni’s bankruptcy
proceeding, and Saber reached a favorable settlement with Artoc as part of the bankruptcy
case after I filed a motion to subordinate Artoc’s security interests in Uni’s assets. In the
district court case, the district court partially granted Saber’s motion for summary judgment
on the merits in an unpublished memorandum decision (November 5, 1984), which
effectively resolved the case in favor of Saber. Artoc subsequently settled all issues with
Saber.

District Court:
Hon. Gabrielle McDonald

Brumark Corporation v. Palo Duro Pipeline Company, Civ. No. 82-1414-K(H) in the
United States District Court for the Southern District of California

Taylor Hicks, formerly of Andrews & Kurth, was lead counsel in this breach of contract case
in which we represented Palo Duro. Brumark sued to recover in excess of $20,000,000. I
conducted extensive discovery and represented officers of the client and other fact witnesses
in their depositions. I worked with approximately six expert witnesses in connection with
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their preparation for trial and defended their depositions. I was also responsible for much
of the briefing. The case was filed in 1982 and ultimately settled.

Middleton v. Lone Star Gas Company, No. 37,196 In the District Court of Webb County,
Texas 49* Judicial District

I'was co-counsel with Al Ebert representing Lone Star in a gas contract dispute. Middleton
sought approximately $2,000,000 in damages. Suit was filed in 1986. I conducted most of
the discovery and began examination of Middleton’s witnesses in a jury trial. The case
settled during trial in 1988.

Trial Court;
Hon. Solomon Casseb, Jr.

Irepresented Transcontinental Gas Pipe Line Corporation, Lone Star Gas Company, United
Texas Transmission Company and other clients in a many complex litigation matters other
than those listed above.

Irepresented a client in a non-public Securities and Exchange Commission investigation into
possible insider trading in that client’s securities. My client was not involved in any
wrongdoing. It is my understanding based on press accounts that a lawyer who represented
a potential buyer of my client was indicted for insider trading.

1 participated in preparing SEC filings for Transco Energy Company and some of its
subsidiaries, including Form 10 K’s, Form 10-Q’s, and S-1's, and I participated in preparing
annual reports to its shareholders.

As part of my responsibilities on the Supreme Court of Texas, I have been involved in
attempting to improve civil legal services to the poor in Texas and access to our civil courts.
I was part of a committee that successfully encouraged the Texas Legislature to enact
legislation that has resulted in additional funds for providers of legal services to the poor of
about $3,000,000 to $5,000,000 per year. I and other members of the Court have been active
in attempting to restructure how legal services are delivered to the poor in Texas and have
been instrumental in facilitating coordination among providers of legal and other services to
those who are economically disadvantaged. From 1996 to the present, I have served as the
Court’s liaison to statewide committees regarding legal services to the poor and pro bono
legal services.

In 1995, L helped to form and have since been a member of an informal group called Family
Law 2000. Itis comprised of judges, attorneys, and mental health professionals. We have
explored ways of improving the family law system and the laws themselves in Texas with
the goal of making child custody matters less adversarial.

Since 1995, I have served as the liaison for the Supreme Court of Texas to a task force
studying court-annexed mediation. That task force met frequently over a period of years to
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draft ethical rules for mediators in court-annexed mediations in Texas. The task force also
drafted proposals for minimum training, certification of training programs, continuing
education for mediators, and a grievance process.

During the 1995 legislative session, the Texas Legislature created the Judicial Efficiency
Commission. One of that commission’s charges was to study and make recommendations
regarding staff diversity in the judicial system. I served as the Supreme Court of Texas’
liaison to a committee that was assigned that task. We increased efforts to recruit and hire
minority law clerks in the appellate courts. One of the recommendations of the committee
to the Texas Legislature was that it establish a student loan repayment program for law
clerks. Legislation was passed to implement that recommendation.

I have been a frequent presenter at continuing legal education courses in Texas. Those
presentations have primarily involved decisions of the Supreme Court of Texas and appellate
procedure.
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Supplement as of July 2, 2001

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

@

®3)

The ten most significant decisions that I have written should probably include:

City of Corpus Christiv. PUC of Texas, 2001 Tex. Lexis 55; 2001 WL 617826 (Tex.
June 6, 2001)

Opinions that I have authored on state or federal constitutional issues include:

City of Corpus Christi v. PUC of Texas, 2001 Tex. Lexis; 55 2001 WL 617826;
(Tex. June 6, 2001)

M.D. Anderson Cancer Center v. Novak, 2001 Tex. Lexis 57; 2001 WL 660686
(Tex. June 14, 2001)

I have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

Williams v. Huff, 2001 Tex. Lexis 74; 2001 WL 721076 (Tex. June 28, 2001)

Brown v. Todd, 2001 Tex. Lexis 64; 2001 WL 690373 (Tex. June 21, 2001) |

Great Dane Trailers, Inc. v. Estate of Wells, 2001 Tex. Lexis 56; 2001 WL 660696
(Tex. June 14, 2001)

Doody v. Ameriguest Mortgage Co., 2001 Tex. Lexis 54; 2001 WL 617927 (Tex.
June 7, 2001)
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Supplement as of September 21, 2001

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most

significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with the
citation to appellate court rulings on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

3) I have joined an opinion authored by other members of the court on which I serve
regarding state or federal constitutional issues:

Perry v. Rio, 2001 Tex. Lexis 81; 2001 WL 1044910 (Tex. September 12, 2001)
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1. BIOGRAPHICAL INFORMATION (PUBLIC)
Supplement as of October 31, 2001

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together with the
citation to appellate court rulings on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

3) Opinions that I have authored on state or federal constitutional issues include:
Perry v. Del Rio, 2001 Tex. Lexis 98, 2001 WL 1285081 (Tex. October 19, 2001)
(Owen, J., concurring)

I have joined an opinion authored by other members of the court on which I serve
regarding state or federal constitutional issues:

In re Perry, 2001 Tex. Lexis 96, 2001 WL 1285060 (Tex. October 22, 2001)
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I BIOGRAPHICAL INFORMATION (PUBLIC)
Priscilla R. Owen
Supplemented as of February 15, 2002

Published Writings: List the titles, publishers, and dates of books, articles, reports, or other
published material you have written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please supply a copy of all speeches -
by you on issues involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily available to you, please supply them.

I wrote an article on judicial selection in Texas that was published in the Denton County
Bar Association newsletter. A copy of that article as it appeared in the “Denton County
Lawyer” is attached.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

3) Opinions that I have authored on state or federal constitutional issues include:

Barnett v. Barnett, 2001 WL 33651828 (Tex. December 6, 2001), 2001 Tex. Lexis
120

1 have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

Inre KR., 63 SSW.3d 796 (Tex. 2001)
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1. BIOGRAPHICAL INFORMATION (PUBLIC)
Priscilla Owen
Supplement as of April 12, 2002

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

3)

Opinions that I have authored on state or federal constitutional issues include:

Texas Municipal League Intergovermmental Risk Pool v. Texas Workers'
Compensation Commission, 2002 Tex. Lexis 38; 2001 WL 1835147, (Tex.
April 4, 2002) (Owen, J., dissenting)

City of Sherman v. Henry, 928 S.W.2d 464 (Tex. 1996) (Owen, J., concurring)

I have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

City of Austin v. Travis County Landfill Co., L.L.C., 2002 Tex. Lexis 34; 2001 WL
1826849 (Tex. March 28, 2002)

United States Government v. Marks, 949 S.W.2d 320 (Tex. 1997)

Nootsie, Ltd. v. Williamson County Appraisal Dist., 925 S.W.2d 659 (Tex. 1996)

Corpus Christi People’s Baptist Church, Inc. v. Nueces County Appraisal Dist., 904
S.W.2d 621 (Tex. 1995)
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1. BIOGRAPHICAL INFORMATION (PUBLIC)
Priscilla Owen
Supplement as of July 5, 2002

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

3) 1 have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

American Type Culture Collection, Inc. v. Coleman, 2002 Tex. Lexis 114; 2002 WL
1433719 (Tex. July 3, 2002)

BMC Software Belg., N.V. v. Marchand, 2002 Tex. Lexis 103, 2001 WL 1898473
(Tex. June 27, 2002)

American Cyanamid Co. v. Geye, 2002 Tex. Lexis 76,2001 WL 1876346 (Tex. June
6, 2002)

Inre RJ.H., 2002 Tex. Lexis 69, 2001 WL 1873054 (Tex. May 30, 2002)

Inre A.D.,73 S.W.3d 244 (Tex. 2002)
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1. BIOGRAPHICAL INFORMATION (PUBLIC)
Priscilla Owen
Supplement as of September 3, 2002

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

3) 1 have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

State v. Hodges, 2002 Tex. Lexis 122; 2002 WL 1906111 (Tex. August 21, 2002)
Bentley v. Bunton, 2002 Tex. Lexis 129; 2001 WL 1946127 (Tex. August 29, 2002)
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I. BIOGRAPHICAL INFORMATION (PUBLIC)
Priscilla Owen
Supplement as of January 6, 2002

This is a supplement to the following question:

15.

Citations: If you are or have been a judge, provide: (1) citations for the ten most significant
opinions you have written; (2) a short summary of and citations for all appellate opinions
where your decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constitutional issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not officially reported, please provide
copies of the opinions.

3) Opinions that I have authored on state or federal constitutional issues include:

Inre JF.C., 2002 WL 31890913, 2002 Tex. Lexis 215 (Tex. December 31, 2002)

I have joined opinions authored by other members of the court on which I serve
regarding state or federal constitutional issues. Those include:

Bell v. Low Income Women of Texas, 2001 WL 34055993; 2002 Tex. Lexis 216
(Tex. December 31, 2002)
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QUESTIONS AND ANSWERS

Responses of
Justice Priscilla Owen to Follow-Up Questions
From Senator Richard J. Durbin
March 19, 2003

1. During the 2000 presidential campaign, President Bush pledged that he would appoint
“strict constructionists” te the federal judiciary, in the mold of Supreme Court Justices
Clarence Thomas and Antonin Scalia.

a) Do you think that the Supreme Court’s most important decisions in the last
century — Brown v. Board of Education, Miranda v. Arizona, Roe v. Wade — are
consistent with strict constructionism? Why or why not?

b) How would you describe your own judicial philosophy, and how de you believe
it is different from or similar to Justices Scalia and Thomas?

©) As 1 judge, would you interpret the Constitution strictly according to its -
original understanding in 1789?

Response;

2) The term “strict constructionism” means different things to different people. Some mean by
that term that there must be explicit, direct text in the United States Constitution to support a ruling.
There are some provisions in the United States Constitution that are amenable to such
“constructionism.”. However, there are other provisions, such as the Due Process Clanse, the
Commerce Clause, and the Supremacy Clause that are not as amenable to such “constructionism.”
The United States Supreme Court has construed and applied the Constitution over time to ever
evolving circumstances, providing the contours of many provisions of the Constitution.

In each of the cases you cite, the United States Supreme Court interpreted provisions of the
Constitution. In Brown v. Board of Education, the Court construed the Equal Protection Clause in a
way that many would say comports with “strict constructionism.” With regard to Miranda v.
Arizona, and Roe v. Wade, there was extensive debate when those cases were decided as to whether
the Court had properly interpreted the Constitution, and that debate has continued unabated to this
day. Additionally, in Miranda, Justices Harlan, Stewart, White, and Clark dissented, while Justices
White and Rebnquist dissented in Roe v. Wade. I think that it is fair to say that in light of the long
history of the debate over these two cases, and the dissenting opinions, reasonable minds could have
differed. Accordingly, these decisions would not be considered examples of a strict application of
“strict constructionism.” These decisions have been the law for decades. They have been revisited
and reaffirmed by the United States Supreme Court. If I am confirmed to the Fifth Circuit, ] would
apply these decisions faithfully and fully in any case that came before me.
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b) With regard to my judicial philosophy, I approach the United States Constitution with the
utmost respect for its importance to our nation and its citizens and fo our freedoms and the stability
of our government, [ understand that the Constitution must be faithfully construed and applied,
based on precedent, and I am committed to doing so. 1have taken a solern oath to uphold the
Upited States Constitution, and [ have carried out that oath to the best of my ability.

In construing and applying the United States Constitution, judges do not write on 4 clean slate. 1t
would be the rare case indeed in which the United States Supreme Court has not provided at least
some gnidance through its decisions interpreting and applying the Constitution. As z lower court
judge, T am bound to follow all decisions of the United States Supreme Court interpreting the
Constitution unless and until they are modified or overruled by the United States Supreme Court.
Even if the United States Supreme Court has questioned, but not expressly overruled or modified,
one of its own decisions, I, as a lower court judge, am bound by that decision unless and until the
United States Supreme Court says otherwise, See Rodriguez de Quijas v. Shearson/American
Express, Inc., 490 U.S. 477, 484 (1989).

When presented with a Constitutional question, 1 endcavor to read every case the United States
Supreme Court has decided that pertains to the particular matter before me. My task is not to
datermine whether I perscnally agree with all the United States Supreme Court has had to say on the
subject, but instead to discern what the Court has said and to faithfully apply the Court’s reasoning
and holdings to the matter before me.

I do not know that ] could accurately capture the judicial philosephy of any member of the United
States Supreme Court and have not attempted to do so. Ihave only very general impressions of the
philosophies of the members of the United States Supreme Court. When I read the Court’s
decisions, I do not do so with the aim of capturing any particular Justice’s viewpoint, but rather, I
focus on the substance of the holding and the reasoning that underpins it

c) As noted above, in deciding Constitutional issues, I tumn first to the precedent from the United
States Supreme Court, and it would be the rare case where there is none. In some cases the United
States Supreme Court has fooked to the intent of the framers and historical context. In other cases,
the Court has not done so.

2. During your March 13 confirmation hearing, 1 asked you whether you had ever ruled on a
case that you believe helped to advance an important civil rights principle. I did not
understand your answer to this question. Can you please provide a clearer answer?

Response;

During my tenure on the Supreme Court of Texas, the court has not had many cases to come before it
that involve civil rights principles, as that term is popularly understood, Cases of that nature are
typically resolved in the federal courts. However, a case that might fit in this category is NME
Hospitals v. Rennels, 994 8. W .2d 142 (Tex. 1999), in which I joined my court’s decision holding
that a pathologist could sue a hospital for sexual discrimination despite the fact that she had no direct

2
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employment relationship with the hospital in which she worked. She was directly employed by a
group of physicians who had a contract with the hospital,

3. At the March 13 hearing, I also asked you to explain how your dissent in the case Quantum
Chernical v. Toennies (an age discrimination case dealing with the jssue of pretext versus
mixed-motives theories) was not a setback to the advancement of civil rights. You said that
you were unable to adequately explain your opinion at the hearing but would be happy to
provide a written response. Please do so. Please note that T am aware of your response to
Senator Kennedy’s question about this case.

Response:

At the March 13, 2003 hearing, in response to your questiop regarding Quantum Chemical v.
Toennies, 1 indicated that ] wanted to refer to my written responses to Senator Kennedy because 1
wanted to be precise about such a complicated case and the federal and state statutes to whichIand a
majority of my court both looked. However, when I was unable to locate my responses, you
indicated that I could respond in writing, and I certainly appreciate that.

Both the majority and the dissenting opinions in Quantum Chemical v. Toennies looked to federal
caselaw in construing Chapter 21 of the Texas Labor Code. The Texas statute expressly said that
Chapter 21 was intended to “provide for the execution of the policies of Title VII of the Civil Rights
Act of 1964 and its subsequent amendments,” and to “identify and create an authority that meets the
criteria under 42 U.8.C. Section 2000e-5(c) and 29 U.S.C, 633.”' The principal difference between
the majority and the dissenting opinions was which federal court decisions Were more persuasive in
light of the express language of the federal law, which Texas law substantially tracked, and the
history of the 1991 amendments to the federal Civil Rights Act, The dissenting opinion in Quantum
Chemical v. Toennies, which I joined, found more authoritative a decision from the Third Circuit.
Watson v. Southeastern Pennsylvania Transportation Aw.‘hority,2 and a decision from the Fourth
Circuit, Fuller v. Phipps,® and found at least some guidance in two United States Supreme Court
decisions, Landgraf v. USI Film Products,® and Reeves v. Sanderson Plumbing Products, Inc
These cases concluded, and [ agreed, based on the history and language of the statute, that Congress
did not change the standard of cansation through the 1991 amendments to the federal Civil Rights
Act.

All of the judges on the courts construing the 1991 amendments were attempting to faithfullv
construe the statute as written by Congress, and therefore, I do not believe that it can be said that any
judge was attempting to advance or set back civil rights any more or less than the statute did. As
Sepator Cornyn mentioned at the hearing, judges appointed by Presidents from both parties have
examined this issuc and agreed that the 1991 amendments to the federal Civil Rights Act did not

1 Tex. LAB, CODE § 21,001(1)-(2).
2 207 F.3d 207 (3d Cir. 2000),

3 67 F.34 1137 (4™ Cir. 1995).
4511 U.S. 244 (1994).

5530 U.8, 133 (2000).
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change the standard of causation. See Fuller v, Phipps, 67 F.3d 1137 (4% Cir. 1995).

4, Other than the domestic relations case you discussed at your March 13 hearing, please
describe the nature of your pro bane legal services prior to becoming a judge.

While in private practice, ] did pro bono work in at least two family law matters. Ong was a divorce.

In another, I began representing a woman after she had received notice of a show cause hearing to
determine whether she should be held in contempt for violating the provisions of a child custody
order. Isuccessfully represented her in that matter. I then spent time counseling her about how to
avoid future disputes and filled out a calendar for the next year so that she would know exactly when
the child’s father was entitled to possession.

1 also provided free jegal advice regarding a real property matter to a man who had helped me with
lawn maintenance for many years and who, I believed, could not afford legal connsel. There were
instances in which I provided legal services, end the fees were waived.

Under the Code of Judicial Conduct in Texas, as a sitting judge I am prohibited from giving legal
advice with certain exceptions for family members. However, I have contributed monetarily to legal -
services for the poor.

As part of my responsibilities on the Supreme Court of Texas, L have been involved in attempting to
improve legal services to the poor in Texss and access to our civil courts. I was part of a committee
that successfully encouraged the Texas Legislature to enact legislation that has resulted in additional
funds for providers of legal services to the poor of about 33,000,000 te 35,000,000 per year, [and
other members of the Court have been active in attempting to restructure how legal services are
delivered to the poor in Texas and have been instrumental in facilitating coordination among
providers of legal and other services to those who are economically disadvantaged. Thave served as
the liaison for the Supreme Court of Texas to statewide committees regarding Jegal services to the
poor and pro bono legal services.

1 havt been a speaker at continuing legal education semninars for lawyers who work for legal aid
providers. Ialso enconraged the Litigation Section of the State Bar of Texas to provide scholarships
for legal 2id lawyers to attend continuing legal education seminars, and fo devote substantive time
and efforis at State Bar of Texas Litigation Section seminars to encouraging lawyers, in a positive
way, to donate their time and services to legal services to the poor.

1 attended-a nationwide gathering in 2000, called the Equal Justice Conference, at which those
involved in legal services to the poor from around the country shared information about snecessful
programs, and other information about improving access to justice by those who canmot afford legal
counsel in ¢ivil matters.

5. Atyour March 13 hearing, I asked you to provide an example of an opinion that you have
written on the Texas Supreme Court that was politically unpepular with the established power
structure but that you felt was the right thing to do. You said that you could not think of any
at the hearing but would provide a written response. Please do so.

4
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1 have not comprehensively examined the approximately 900 written decisions in which I have
participated as 2 member of the Supreme Court of Texas. However, I have attached a list of
representative cases as Appendix 1. That list includes the following opinions:

City .of La Porte v. Bﬁrfield, 898 S.W.2d 288, 297 (Tex.1995) (holding that the Political
Subdivisions Law waives governmental immunity for retaliatory discharges, allowing recovery for
reinstaternent and back pay).

University of Texas Medical Sch. v. Than, 901 8, W.2d 926 (Tex. 1995) (holding that medical student
expelled on allegations of academic dishonesty had not been accorded due course of law under the
Texas Constitution).

Kuhl v. City of Garlund, 910 S.W.2d 929 (Tex. 1995) (holding that Political Subdivisions Act
waived immunity so that a worker could sue under the Anti-Retaliation Law after he filed a workers’
compensation claim and was fired by a city).

Stokes v. Aberdeen Insurance Co., 917 S.W.2d 267 (Tex. 1996) (reversing lower court’s dismissal of -
plaintiff’s appeal for technicalities in mail delivery of filing in suit against insurance company).

Barshop v. Medina County Underground Water Conservation District, 925 S.W.2d 618 (Tex. 1996)
{upholding constitutionality of water conservation statutes intended to protect the Edwards Aquifer).

SV.v.RV,9338.W.2d 1 (Tex. 1996) (Owen, J., dissenting) (disagreeing with majority that statute
of limitations batred claims of woman whose father allegedly sexually molested her when she
allegedly repressed memory until she left home for college).

Owens-Corning Fiberglas Corp. v. Malone, 972 S.W.2d 35 (Tex. 1998) (Ower, J., concurring)
(allowing imposition of punitive damages against manufacturer of asbestos-containing products in
products-liability suits).

Clark v, Texas Home Health, 971 S.W.2d 435 (Tex. 1998) (holding that plaintiff nurses had a cause
of action under Texas law for retaliatory employment decision taken in response to thieir expressed
intent to report licensed health care practitioner).

Mid-Century Insurance Co. v. Lindsey, 997 8.W.2d 153 (Tex. 1999) (requiring insurance company
to pay $50;000 uninsured motorist coverage for a boy’s inadvertent act),

Hernandez v. Tokai Corp., 2 S.W.3d 251 (Tex. 1999) (rejecting manufacturer’s argument in
defective design products Hability suit that it had no duty to make the product child resistant if
mtended only for adult use).

City of Corpus Christi v. Public Utility Comm'n, S1 S.W.3d 231, 270 (Tex. 2001) (Owen, J.,
dissenting) (concerning statutes that deregulate the clectric utility industry in Texas; although Justice

5
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Owen anthored the rdaj ority opinion for the Court on many issues, she authored a dissent that most
likely would have, as a practical matter, impeded electric utilities).

Texos AGM University-Kingsville v. Lawson, 87 § W.3d 518 (Tex. 2002) (holding that employee’s
whistleblower cause of action was not barred by sovereign immunity when University allegedly
breached its sottlement agreement with the employee).

6. List three Supreme Court cases with which you disagree, and explain why.

When a particular maiter before me, I endeavor to read every case the United States Supreme Court
has decided that pertains to the issues presented. My task is not to determine whether I agree with all
the United States Supreme Court has had to say on the subject, but instead to discern what the Court
has said and to faithfully apply the Court’s reasoning and holdings fo the matter before me, Itis my
obligation and intent to follow all United States Supreme Court precedent, as I have done on the
Supreme Court of Texas. As a lower court judge, I am bound to follow all decisions of the United
States Supreme unless and uniil they are modified or overruled by that Court. Even if the United
States Supreme Court has questioned, but not expressly overruled or modified, one of jts own
decisions, 1, as a lower court judge, am bound by that decision unless and until the United States -
Supreme Court says otherwise. See Rodriguez de Quijas v. Shearsonfdmerican Express, Inc., 490
U.S. 477, 484 (1989). Ileave it, as Irmust, to the United States Supreme Court to pass judgment on
its own decisions. That said, however, there are, of course, some 19th century Supreme Court cases
that Americans appropriately believe were wrong turns for this country, such as the Dred Scotf and
Plessy cases that have been overruled and are no longer good law.

The Commentary to Canon § of the ABA Model Code of Judicial Conduct provides that a judicial
candidate shall not “make statements that commit or appear to commit the candidate with respect to
cases, controversies or issues that are likely to come before the court.” It further says, “Section
SA(3)(d) prohibits a candidate for judicial office from making statements that appear to commit the
candidate regarding cases, controversies or issues likely to come before the court. As a corollary, a
candidate should emphasize in any public statement the candidate's duty to uphold the law regardless
of his or her personal views.” To criticize opinions of a higher court is, I believe, in some tension
with this Canon.

7. 1n terms of judicial philosophy, please name several Supreme Court Justices, living or dead,
whom you admire and would like to emulate on the bench.

As 1said at the March heaning, I do adwmire every member of the United States Supreme Court. 1
admire their intellect and from a jadge’s perspective, their craftsmanship in writing their opinions.
have had the privilege of meeting and have had discussions with three of the members of the Court,
Justices Breyer, Scalia, and O’Connor. (I have listed them in the chronological order in which Imet
them.) I admire each of them. Ihave met Justice Breyer on more than one occasion, and his
intelligence, wit, grace, and depth of knowledge have impressed me each time. He has also been
willing and gracious to share with the members of my court some insights into his court and how
they go about judging cases as a nine-member collegial body. Justice Scalia’s intelligence, hus sense

&
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of humor, and his incisiveness have made an impression upon me as well. As the first woman on the
Court, 1 of course admire Justice O’Connor. She, too, is gracious and intelligent. I find her
dedication to sharing our constitutional and other legal principles and precepts with legal scholars,
judges, and leaders in other counties particularly admirable.

With regard to judicial philosophy, my experience on my own court tells me that there is no one
judge whose philosophy is precisely the same as mine. It is my duty, and Iwould hope the endeavor
of every judge, to approach each matter with a commitment to following precedent, and in the area of
statutory construction, to apply the law as written by the legislative branch.

8. You are a board member of the Federalist Society. According to the Federalist Society’s
mission statement:

“Law schools and the legal profession are currently strongly dominated by a
form of orthodox liberal ideclogy which advocates a centralized and uniform
saciety. While some members of the academic community have dissented from
these views, by and large they are taught simultaneously with (and indeed as if
they were) the law. The Federalist Society for Law and Public Policy Studies is
a group of conservatives and libertarians interested in the current state of the
legal order.”

Do you agree that “[Ijaw schools and the legal profession are currently strongly dominated by
a form of orthodox liberal ideology”? Why or why not?

Response:

1 am unfamiliar with this mission statemnent, and therefore I have no knowledge of its origin or its
context. Ihave no particular experience, knowledge, or other reliable basis on which to make that
determination. However, I have had the opportunity to work with many law clerks each year in my
chambers and those of the other Justices on my court. Our law clerks typically come to the court
jmmediately upon graduation from law school. It seems that there is a wide diversity of viewpoints
among these newly minted lawyers, who corne to us from many different law schools.

9. The Federalist Society mission statemcnt also states that one of its goals is “reordering
priorities within the legal system to place a premium on individual liberty, traditional values,
and the rule of law.” Do you believe that certain priorities need to be reordered? If so, which
ones? Om which traditional values should there be a premium, and why?

Response: -

Again, I am unfamiliar with this mission statement, and therefore I have no knowledge of its origin
or its context. However, | do belicve that the legal system needs to better address access to our
judicial system for the poor and those who do not qualify for legal aid but who nevertheless cannot
afford legal services. Our laws arc often complicated, and laypersons cannot navigate them

7
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effectively. Ibelieve that the legal system and legislative bodics should focus mmore on attention on
rethinking some of the laws and procedures that create barriers to effective resolution of disputes and
vindication of rights.

10. Many Federalist Society members claim that the organization is little more than a debating
society, and that it doesn’t take official positions on cases. However, the Federalist Society
website has a section entitled “Guide to Legal Experts.” In that section, it lists several people
as legal experts on many different subjects. Four individuals in Texas— Carolyn Graglia, Lino
Graglia, Mike Thompson, and Shelton Vaughan — are listed as abortion experts. Do you know
any of them personally? Do you have an opinion about whether any of them are “pro-choice”?

Response:
I have met Lino Graglia. He is the father of a lawyer with whom I worked a number of years ago at
my former law firm. Ihave also had attended a few dinners or lunches where he was present. If

Carolyn Graglia is Lino Graglia’s wife, | have met her as well. Ido not know whether either of them
is “pro-choice.” I do not know Mike Thompson or Shelton Vaughan.

-8-
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Appendix 1
to Responses to
Questions from Senator Dick Durbin
for Justice Priscilla Owen

Representative decisions include, but are not limited to:

Polaris Investment Managerﬁent Corp. v. Abascal, 892 $.W.2d 860 (Tex. 1995) (denying
corporation’s request for mandamus relief regarding trial court’s selection of plaintiffs and
discovery rulings).

Lofton v. Alistate Insurance Co., 895 §.W.2d 693 (Tex. 1995) (allowing plaintiff to challenge
trial court’s reduction of award against insurance cornpany).

Crowson v. Wakeham, 897 S.W.2d 779 (Tex. 1995) (holding that an alleged common-law wife’s
appeal should not have been dismmissed in a suit she brought contesting alleged common-law
husband’s will and suing the executrix for actual and exernplary damages for fraud).

Sanchez v. Hastings, 898 S.W.2d 287 (Tex. 1995) (plaintiff not barred by limitations period ﬁ'oi:;
suing law firm for malpractice). ‘

City of La Porte v. Barfield, 89% S.W.2d 288, 297 (Tex.1995) (holding that the Political
Subdivisions Law waives governmental immunity for retaliatory discharges, allowing recovery
for reipstaternent and back pay).

Syntax, Inc. v. Hall, 899 S.W.2d 189 (Tex. 1995) (holding that taxing units could not profit from
excess funds derived from the sale of property taken in satisfaction of a judgment for delinquent
taxes but must return them to the taxpayer).

Ex parte Anderson, 900 §.W.2d 333 (Tex, 1995) (holding that an order of conternpt was not
signed sufficiently close to the time that the trial court found that a defendant was in contempt to
satisfy due process requirements).

Murray v. Crest Constr., Inc., 900 S.W.2d 342 (Tex. 1995) (holding that when contractor
repudiated settlement agreement, subcontractor’s waiver of lien was no longer enforceable and
subcontractor could recover under quanturn meruit).

University of Texas Medical Sch. v. Than, 901 §.W.2d 926 (Tex. 1995) (holding that medical
student expelled on allegations of academic dishonesty had not been accorded due course of law
under the Texas Constitution).

Rosser v. Squier, 902 S.W.2d 962 (Tex. 1995) (holding that fine Jevied against husband found in

1
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Rosser v. Squiet, 902 S.W.2d 962 (Tex. 1995) (holding that fine levied against husband found in
contempt by trial court was excessive when it exceeded statutory limits).

Farmerv. Ben E. Keith Co., 907 8, W.2d 495 (Tex. 1995) (reversing court of appeals’s dismissal
of plaintifPs appeal as uptimely in breach of contract suit against ermployer).

Ex parte Keene, 909 S.W.2d 507 (Tex. 1995) (holding that {rial coust lacked authority to hold
father in contermpt due to its failure to inform father of his right to counsel and right to appointed
counsel on the record).

Kuhl v. City of Garland, 910 S.W.2d 929 (Tex. 1995) (holding that Political Subdivisions Act
waived immunity so that a worker could sue under the Anti-Retaliation Law after he filed 2
warkers’ compensation claim and was fired by a city).

Stokes v. Aberdeen Insurance Co., 917 S.-W.2d 267 (Tex. 1996) (reversing lower court’s
dismissal of plaintiff's appeal for technicalities in mail delivery of filing in suit against insurance
cotpany).

Thompson v, Community Health Investment Corp., 923 §.W.2d 569 (Tex.1996) (reversing court
of appeals and rejecting corporation’s argument that plaintiff's presuit notice in health care
Yability suit was improperly sent to hospital where deceased was treated).

Continental Airlines v. Kiefer, consolidated with American Airlines v. Shupe, 920 S.W.2d 274
(Tex. 1996) (holding federal Airline Deregulation Act does not prevent negligence claims
brought against airline companies by injured plaintiffs).

Barshop v. Medina County Underground Water Conservation District, 925 S.'W.2d 618 (Tex.
1996) (upholding constitutionality of water conservation statutes intended to protect the Edwards
Agquifer).

Maple Run at Austin Municipal Utility District v. Monaghan, 931 8.W.2d 941 (Tex. 1996)
(holding statute regarding mmunicipal utility district unconstitutional because it was a special law
in violation of theTexas Counstitution).

S.V.v. RV, 933 S, W.2d 1 (Tex. 1996) (Owen, J., dissenting) (disagreeing with majority that
statute of limitations barred claims of wormnan whose father allegedly sexually molested her when
she allegedly repressed memory uatil she left home for college).

Griffin Industries v. Honorable Thirteenth Court of Appeals, 934 8.W.2d 349 (Tex.1996)
(granting court access to woman who was unable to pay court costs in suit against corporaticn for
malicious prosecution, false arrest, and wrongful death).

Franks v. Sematech, Inc., 936 S.W.2d 959 (Tex. 1997) (ruling that erployee injured by
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manufacturer’s gate is not barred by statute of limitations from intervening in subrogation action
against manufacturer and ermployer that was timely filed).

Gallagher v. Fire Insurance Exchange, 950 $.W.2d 370 (Tex. 1997) (holding that cowrt of
appeals erred in not permitting plaintiff to supplement record in suit against insurance company
for failure to provide coverags following burglary).

Littlefield v. Schaefer, 955 S.'W.2d 272 (Tex. 1997) (holding liability-release clause
unenforceable in wrongful death suit brought against motorcycle race promoter).

Holmes v. Home State County Mutual Insurance Co., 958 S.W.2d 381 (Tex. 1997) (reversing the
lower court’s disprissal of plaintiff's appeal in yuit against insurance company and permitting
plaintiff to afford explanation for failure to make timely filing).

Liberty Mutual Fnsurance Co, v. Garrison Contractors, 966 S, W.2d 482 (Tex. 1998) (holding
that state statute provides causc of action for consumers against insurance company employees
whose job duties call for them to engage in business of insurance).

In e Jones, 966 8.W.2d 492 (Tex. 1998} (holding that pro se litigant satisfied notice
requirements for filing affidavit averring inability to ‘give security for costs of appeal).

Owens-Corning Fiberglas Corp. v. Malone, 972 S.W.2d 35 {Tex. 1998) (Owen, J., concurring)
(allowing imposition of punitive damages against manufacturer of asbestos-containing products
in products-liability suits}. ’

Clark v. Texus Home Health, 971 S.W.2d 435 (Tex. 1998) (holding that plaintiff nurses had a
cause of action under Texas law for retaliatory employment decision taken in response to their
expressed intent to report licensed health care practitioner).

Inre D.A.S., 973 8. W.2d 296 (Tex. 1998) (extending the existing rules regarding assistance of
counsel on appeal to indigent juveniles).

In re Ethyl Corp, 975 S.W.2d 606 (Tex. 1998) (denying defendants’ request for mandarmus relief
frora trial court’s decision to consolidate plaintiffs in asbestos-exposure litigation).

In re Bristol-Myers Squibb Ca., 975 S, W.2d 601 {Tex. 1998) (ruling in faver of plaintiff breast-
implant Htigants and consolidating clairs into a single trial).

Mid-Centiory Insurance Co. v. Lindsey, 997 8. W.2d 153 (Tex. 1999) (requiring insurance
company to pay $50,000 uninsured motorist coverags for a boy's inadvertent act).

MeCamish, Martin, Brown & Loeffler v. F.E. Appling Interests, 991 8. W.2d 787 (Tex, 1998)
{holding law firm business responsible for negligent misrepresentation of plaintiff, regardiess of
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lack of privity)..

Villarreal v. San Antonio Truck & Equipment, 994 S'W.2d 628 (Tex. 1999) (trial court erred in
distrissing plaintiff employee’s case against employer for failing to maintain a safe working
environment). .

NME Hospitals v. Rennels, 994 S.W.2d 142 (Tex. 1999) (permitting pathologist 1o sue hospital
for unlawfu] employrment practices despite no direct employment relationship).

Burrow v. Arce, 997 8.W.2d 229 (Tex. 1999) (concluding that client need not prove actual
damages in order to obtain forfeiture of attorney's fee for the attorney’s breach of fiduciary duty to
client).

Rhohe—?aulenc, Inc. v, Steel, 997 8. W.2d 217 (Tex. 1999) (denying mining company’s summary
judgment because of failure prove as a matter of law that limitations barred claims or that
exposure to radioactive rmaterials at company’s facility did not cause leukemia}.

Hernandez v. Tokai Corp., 2 $.W.3d 251 (Tex. 1999) (yejecting manufacturer’s argument in
defective design products liability suit that it had no duty to make the product child resistant if
intended only for adult use).

Chitkewitz v. Hyson, 22 S.W.3d 825 (Tex. 1999) (holding that plain{iff’s naming surgeon as an
individual in medical malpractice suit was sufficient to commence suit agsinst the professional
association doing business under surgeon's name).

Crown Life Insurance Co. v. Casteel, 22 S.W.3d 378 (Tex. 2000} (ruling that insurance agent has
standing to sue insurance cormpeny for deceptive or unfair acts or practices in the business of
insurance).

Kroger Co. v. Keng, 23 8.W.3d 347 (Tex. 2000) (preventing employer who is nonsubscriber to
worker’s compensation insurance from raising as a defense that worker was comparatively
responsible for on-the-job injury).

Morgan v. Anthony, 27 8.W.3d 928 (Tex. 2000) (holding that woman had offered evidence of
severe emotional distress and could pursue claim of intentional infliction of emotional distress)

Pustejovsky v. Rapid-American Corp., 35 5.W.3d 643 (Tex. 2000) {ruling that neither settlement
from earlier suit nor statute of limitations barred worker from pursuing claims against suppliers
of asbestas products when he developed asbestos-related cancer).

Meritor Automotive., Inc.v. Ruan Leasing Co., 44 S.W.3d 86 (Tex. 2001) (requirng
manufacturer to indermnify seller’s reagonable costs to defend an unsuccessful negligence claim
that was asserted independently of products liability claim).
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City of Corpus Christi v. Public Utility Camm’n, 51 8. W.3d 231, 270 (Tex. 2001) (Owen, I,
dissenting) (concerning statutes that deregulate the clectric utility industry in Texas; although
Justice Owen authored the majority opinion for the Court on many issues, she authored a dissent
that most liksly would have, as a practical matter, impeded electric utilities).

State & County Mutual Fire Insurance Co. v. Miller, 52 S.W.3d 693 (Tex. 2001)
(consumer/insured not barred by res judicata from asserting extra-contractual claims against
insurance company that do not directly involve prior suit action on question of Jiability under
policy).

Great Dane Trailers, Inc. v. Estate of Wells, 52 8.W.3d 737 (Tex. 2001) (denying trailer
manufacturer’s claim of federal law preemption in plaintiff's state cornmon law tort claims).

Bragg v. Edwards Aquifer Authority, 71 8.W.3d 729 (Tex. 2002) (holding that regulatory
authority's decision to adopt rules for well permits limiting withdrawals from the Edwards
Adquifer was an exercise of statutory authority to prevent waste or protect rights of owners of
interest in groundwater). ’

American Cyanamid Co. v. Geye, 79 S.W.3d 21 (Tex. 2002) (holding that farmer’s state law
claims against berbicide manufacturer for crop damage are not preempted by federal law).

King v. Dallas Fire Insurance Co., 85 S.W.3d 185 (Tex. 2002} (holding that insurance company
was legally obligated to defend insured who was sulject to underlying action, court views
injury-triggering event from insured/consurner’s standpoint).

Texas A&M University-Kingsville v. Lawson, 87 S.W.3d 518 (Tex. 2002) (holding that
employee’s whistleblower cause of action was not barred by sovereign immunity when
University allegedly breached its settlement agreement with the employee).

D. Housten, Inc. v. Love, 92 S.W.3d 450 (Tex. 2002) (holding that when employer exercises
some control over its independent contractor’s decision to consurne alcoholic beverages to the
point of intoxication, such that aleoho) consumption is required, employer must take reasonable
steps to prevent foreseeable injury to independent contractor caused by drunk driving).
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Alabama's Bome as the Net

Another good judge and another bad rap

.07/30/02

THE DEMOCRATIC teadership in the U.S. Senate is again showing its ugly colors by fighting
President George W. Bush's nomination of another superbly qualified judge.

The intended victim this time is Priscilla Owen, a justice on the Texas Supreme Court now
nominated for a spot on the U.S. 5th Circuit Court of Appeals.

How qualified is Judge Owen, and how fair? Listen to Lynn Liberato, a Democrat and former
president of the State Bar of Texas: "She is the kind of judge I'm always glad to appear in front of
because | know that she's going fo listen to me, that I'm dealing with her on a level playing field.”

John Hill, also a Democrat and former chief justice of the Texas Supreme Court, said Judge
Owen's critics are unfairly using just a few opinions to label her a conservative activist. He decried
"the process whereby we go to war in the Judiciary Committee against a qualified nominee simply
because of the politics of the situation.”

The supposed “silver bullet" that the liberal interest groups are using against Ms. Owen is a
dissenting opinion she wrote in an abortion case. In the case, two lower courts denied the petition
of a teenage girl to procure an abortion without consuiting her parents. The Texas Supreme Court,
by a 6-3 decision, overruled the lower courts and allowed the abortion; Judge Owen voted to deny
it. ‘

The case involved a gray area in Texas' law that, in most cases, requires parental consent for a
minor's abartion. On the basis of a close case in which Judge Owen voted to uphold two lower
courts, her critics are trying to paint her as a politicized, conservative judicial activist.

That's par for the course in a Senate that has refused even to provide a hearing for 17 of the

president's 32 appeals court nominees. And it's further proof that in their quest for political
advantage, Senate Democrats have thrown justice out the window. :

Copyright 2002 al.com. All Rights Reserved.
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U.S. Senate Judiciary Committee members outdid themselves Thursday.
By allowing politics, instead of thoughtful reascning, to win the day, they
denied Texas Supreme Court Justice Priscilla Owen's nomination to a
federal appeals court seat.

By a vote of 10-9 along party lines, Owen's appointment to the 5th U.S.
Circuit Court of Appeals was defeated. President Bush, who tabbed Owen
for the federal bench in May 2001, said the vote was "bad for the country.”

Owen had come under much criticism from a coalition of liberal groups.
She was labeled anti-abortion, pro-business and overly conservative,
almost to the point of being an activist judge.

In rejecting the nomination, Judiciary Committee Chairman Patrick Leahy,
D-Vt.,, and Majority Leader Tom Daschle, D-S.D., said, in effect, that
Owen is an ideologue and unqualified.

However, she is a highly respected judge who has served Texas admirably
since being elected in 1994. She is a conservative judge, which put her in
good standing with the 5th Circuit - thought to be the most conservative of
the 13 appeals courts - and with the president.

For the first time, the Senate Judiciary Committee rejected a judicial
nominee who was rated unanimously "well-qualified" by the American
Bar Association.

Owen is the second Bush nominee to be rejected on a party-line vote, In
March, the committee turned down U.S. District Judge Charles Pickering
of Mississippi.

Thursday's vote was bad for two reasons. Not only was a fine candidate

1of3 9/6/2002 5:24 PM
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denied her chance to serve the residents of Texas, Mississippi and

Louisiana, the states that comprise the 5th Circuit, but the party-line vote

almost assuredly guarantees the game of tit for tat played by senators -
where Democrats do their best to foil a Republican president's judicial

24t

nominations, and vice versa - will continue. This battle of one-upmanship

SErves no one.

Questions or comments on this story?
Your comments will be sent to the editorial department. They wil! not be
made public unless you give permission. Some notes:

If you'd like a response, you must supply a valid e-maijl address.

This is not for sending the story to a friend. That link is above.

This form Is for questions about the story above. If you have technical or
other questions, e-mail the .
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Editorial: Justice Owen deserves
confirmation for court

Tt took awhile - more than a year, in fact - but Texas Supreme Court Justice
Priscilla Owen got her day in the dock Jast week.

The judge, President Bush's appointee to the 5th .S, Cireuit Court of
Appeals, finally defended herself in a hearing before the U.S. Senate
Judiciary Committee against specions charges that she is a "judicial activist.”

Owen has had a distinguished career on the state Supreme Court. Sheisa
bona fide conservative, precisely the kind of judge Bush said he would
appoint to the federal bench. Her so-called "judicial activism® has not been
proved by anyone.

Owen underwent rough treatment at the hands of some senators, who tried to
tar Owen with the activist brush.

The judge, however, said she has no desire to legislate from the bench and
she understands full well that the job she seeks would require her to interpret

federal law, not make i

The Senate has dragged its feet Jong enough. Bush selected Owen for the Sth
Circuit fn May 2001.

Owen has made her case. The Senate should confirm her without further
delay.

This story printed from the Amarillo Globe-News Online at

amarillonet.com:
http/Avww . amarilionet.com/slories/072802/opi_edit2 shiml
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August 28, 2002

The Honorable Diannec Feinstsin
Committee or the Judiciary
United Smates Senate

224 Dirksen Senate Office Buiking
Washington, D.C. 20510

Re: Justice Prissilla Owen
Dear Senator Feinstein:

1 am writing respectfilly to urge you to suppodt the conﬁrmama of Tustice Priscilla
Owen of Texos to the United States Fifth Circuit Court of Appaa!n

* Justice Owen is an accomplished jurist of exceptional mtegnty charaeter, end intellest,
The superb credentials she has camed through her extensive experience as judgs and
private practitioner make her an extrsordinarily wen-qna!:ﬁed nomines,

1 know her nomination has been before the Senate since May: 9‘ 2001 and it is time she
receives 8 hearing snd & vote. As & Texan, [ am proud of Justma Owen’s integrity and
accomplishments. :

Thank vou for your consideration of my sppeal and for your écrvice to QuF COuNtry.

il 3
,4 " A7 c/ 7
\M{ A_A_
Hope Andrade
15615 Thwush Gate
San Anlonio Tx 78248
210 262 7502
hopeS@E@flagh net
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MRS, TOBIN ARMSTRONG
August 22, 2002

N

The Honorable Danne Feinstein
Committee on the Judiciary

United States Senate

224 Dirksen Sengte Office Building
Washingten, 3. C. 20510

Re: Justics Priscilla Owes
Dear Senator Feinstein:

I am writing respecifully to urge you to support the mnﬁ:mﬁon of Justice Priscilia
Owen of Texas to the United Statss Fifth Circuir Court of Appeals.

Justice Owen is uniquely qualified to sesve on tha fiedera} bench. Her record on the
Texss Supreme Court reflects en abiding respect for the fule of law, deforence to the
legislative branch, absolute fidelity to the canons of ethics, and the highest standard of
scholarship. She has aleo been deaply involved in service to her community, both in
ber service 1o the bar and in her contributions to pumerois charitable canges. I
confirmed, she will sarve with honar snd distinetion.

The Amorican Bar Association has, unanimously, given Justice Owea iis highest
posgible rating. Justice Owea has canded out ber duties on the Texas Supreme Coart
with honor and dignity while intezpretiog the laws of Textas as they are written and
intended by our legislature and our constitution. Shs is g juris who follows the law in
& principled and judicious and has d rated ber outstanding qualifics-
nons, :

Those of us who are sorved by the U8, Fifth Circuit urge an expeditious confirmation
af this entsranding condidete

Sincersly,

Anne Armstrong

ARMSTRONG RARNCH ARMSTRONE, TEXAS 78358
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Austin American-Statasman

Monday, February 12, 2001

Law clerk bontuses
may violate state law

& Croup says Supreme
Cotirt employees might
face z-conflict of interest

Agsaclated Press

HOUSTON — The Travis County

attorpey, respondingtoa complaint
by.a public watchdog group, is
looking into whether bonises paid
to Texas Supreme Courtlaw clerks
violaté a law banning gifts to state
worksrs,

At issue is the possibility that a :

clerk might wind up advising a

judge enacase lnvelving hisorher .

futire law-frm employer

The cougt clerks, usually among -

the top law.school graduates, often

racgive job offers atthe end of their’

sutymer jobs warking: for law

firms. As they finish law jehool,’
many have already acceptsd bu—,

Tiuses from law Arms.

“The practice. of private ﬁrms_

subsidizing court clerks rajses se-
rious ethical andlegal issues,” said

Cris Feldmam. staff ahtormey for

Texans for Public Justice, a gav-
ernmsnt watchdog. group. “If the
Supreme Court does nct follow the
law, no'ope will”

Texas lawmakers hope fo. {1z the
problem. Rep. Syivester Turnen, D-
Houstorl, who chairs an appropri-

ations subcommittge - that Is re-

vipwing the court’s budget, said the
issue will be discussed this week.
Coutt clerks research cases and

_ advise individual justices about-
appeals during a one-year term.

' They gain valuable experience and
prestige but are paid 337,800 for
their year's work at a time when
-first-year associates at the fop
Texas firmns can make §$125.000.
Boruses can be as much as $35,000.
Chief Justice Thomas R. Phillips
said the uine justices don’t let the
clerks work on cases involving
their fisture employers.
But County Attorney Ken Oden's

inguiry has pointed aut weakness-.

.es in the screening process, Several
lustices,_for example, were un-
dware that some law firms pay the

. bonuses before the new attorneys

e court. -

Feldman said that in the past
‘eight vears, 76 clerks worked at the
court at the same time that their

immediate future employers had

_cases pending there, Those clerks
faced 402 potential conflicts of in-~
tergst, Feldman said.

.Oden said he has no plans to
prosecute anyone, because the bo-
nuses have been a common practice
for years and never had been sug-
gestad to be {llegal or unethical.

“I've found no evidence of zany
intentional misconduct by derks,

potential clerks, law firms or the
court,” he said. .

But Oden said he can't ignore the
factthat the law appears toprohibit
the bonuses and that ther= jis a
public policy interest in having
court workers be free from
influence.

The penal code chapter says a
judicial employee breaks the law if
he “solicits, accepts or agress to
accapt any benefit” from a person
who might have an interest before
the court. Alaw firm is in viclation
if it knowingly “offers, confers or
agrees to confer any benefit on 2
publie-servant” that it knows the
worker -is prohibited from-
accepting.

The courthas safeguards in place
to prevent conflicts, said Daniel
Alexander, who clerks for Justice
Craig Enoch. Bt he said he un-

derstands’ that someone who

doest’t understand the intermal
workingsof thecourt“mightsesan
appearance of mpropriety”

Onepossibility isrequiringmore
public disclosure of law-firm bo-
niuses and benefits paid to clerks,
Oden said.

Statelegislators have expresseda
willingness fo rewrite the statute to
exempt the law-firm bonuses. Asan
alternative, the court has asked for
anexira$lmillionayeartodoaway
with the 18 clerks (two serving each
justice) and to hire full-time staff
attorneys.
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The real Priscilla Owen

By John Cornyn
US. SENATE
Thursday, March 13, 2003

After 22 months of obstruction, the record on Texas judicial nominee Priscilla Owen will finally be set straight this
morning in a U.S. Senate Judiciary Committee hearing. For the second time, Owen comes before the committee and
will prove, once again, that she deserves to be confirmed to the Sth U.S. Circuit Court of Appeals. 'the Cirenit's
Jjurisdiction encompasses Texas, Louisiana and Mississippi. '

Owen is an impressive attorney and jurist. She graduated at the top of her class from Baylor Law School and edited the
Law Review there, during a thne when few women entered the legal profession. She received the highest score on the

bar exam.

After practicing law in Texas for 17 yedrs, Justice Owen won a seat on the Texas Supreme Court, and Texans re-
elected her in 2000 with 84 percent of the statewide vote. Her nomination has received broad, bipartisan support,
including former state Supreme Court justices and prominent Texas Democrats such as John Hill and Raul Gonzalez,
15 former presidents of the State Bar of Texas and many other leading Texans.

Owen's qualifications and record of accomyplishment caused the American Bar Association to unanimously rate her
“well-qualified” for the federal bench -~ its highest rating -- which some Democrats have called the "gold standard”
But even that was not enough for the 10 Democrats on the Senate Judiciary Committee last year who blacked a vote on
Ower by the full Senate.

Democrats on the Judiciary Committes used Owen as a political football last year in an attempt to embarrass President
Bush and ridicule Texas during key elections. They tried unfaitly to brand the native Texan as an extremist.

Partisan opponents poirit out that other judges sometimes disagree with Owen. But there is nothing wrong with
disagreement; no two judges agree all the time -- which is precisely why the Texas Constitution establishes a Supreme
Court of nine justices. When the law is unclear, a good judge like Justice Owen searches in good faith for the right
answer, E

As a former justice on the Texas Supreme Court, 1 often agreed with Owen. When we disagreed, 1 always found her
professional and her rulings based on a fair reading of the law.

Abortion advocates eriticize her rulings on Texas's parental notification law. Unlike more restrictive states, Texas
generally requires minors only fo netify one parent before an abortion. The criticisin is misplaced: Owen did not write
the law, the state Legislature did. ’ ’

Her opponents claim, disingenuously, that her interpretations of that law are out of the mainstream. Yet the author of
the parental notification law, Texas state Sen. Florence Shapiro, filed briefs supperting Owen's view and endorses ber
nomination to the federal bench. And among the few parental notification cases heard by her court, Owen dissented less
frequently than two other justices. Owen's record is hardly one of an extremist.

When we set the record straight, it will be obvious in Washington -- as it has long been in Texas -~ that Priscilla Owen
is an outstanding person and well-qualified judge who deserves confirmation to the federal court of appeals. After 22
months, Texans and the 5th Circuit have already waited long enough.

Corny, a Republican, is a member of the Senate Judiciary Committee.
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July 29,2000
“The Honorsble Joseph R, Biden, Jr.
1105 Norch Markex Streer
Wilmingrons DE 19801
Dear Senator Biden:

Blake Tartr, Esquire i8 one of the greac lawyers of Amem:a He practicerin Houston,
 Texas. Idictare this letter after talking o him on the telephone today.

Blake belioves chat Justice Pricilla Owen of the Texas Sug Cowxris dexfully
qualified to sarve as & member of the Court of Appesis for the Pifch Circuic. He talls me chat
she has been evalusted by the American Bar Association Standing Commirtee on the
Federal Judiciary and that Committee has unanimously determmzd her w be well qualified
for che appointment. :

He is concerted thar if she is not confimmad btfaﬁe the end of the year her
nominarion to the Courr xany be in danger.

1 have koown Blake Tartx for many years and know that wharevee Blake Tartt wells
me, ] can take to the bank. I write to ask your consideration i insuring that her candidacy
roakes it before the Sepate for 8 vote on her confirmariorn.

" While 1 do not know the lady, I know Blake Tarte :md i Blake Tartr says she is
qualified, she is qualified.

Twould appreciate anything you could do to help see thather candidacy is cansidered
by the Senate.

Respectfully,

VEB/tkb
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The Beacon Journal

(Akron, Ohio)

July 28, 2002, B2

Judicial caricatures;
Senate Democrats resort to their own litmus test

en. Omin Hatch knows “decep-
tions, distortions and demagogu-
ery," words the Utah Republican
uged last week to describe De-

mocratic efforts to torpedo the nomina-
tion of Priscilla Owen to the 5th US.
Circuit Cowrt of Appeals in New Or-
jeans. Hatch launched his own missiles
at the nominees of Bill Clinton. In this
instance, the senator is right. Democrats
strained to make their case that Owen, a
justice on the Texas Supreme Court
since 1994, represents a wayward judi-
cial activist. Sen. Dianne Feinstein of
California and other Democrats disagree
with Owen rulings. They highlighted the
abortion issue (surely to the approving
nods of interest groups). A simple dif-
ference of opinion isn't grounds for fail-
ing to confirm a nominee.
Owen is a conservative. You

would expect as much from a nominee
tapped by George W. Bush with the help
of two Republican senators from Texas.
She also carries impressive credentials,
including a unanimous rating of "well-
qualified" from an American Bar Asso-
ciation that Democrats have saluted in
the past for its assessment of judicial
nominees.

The federal bench has far too many
vacancies, especially on the 6th Circuit
Court of Appeals, which serves OChio,
Michigan, Tennessee and Kentucky. The
country is ill-served when senators be-
come bogged down in squabbles over
what are essentially litmus tests. Yes,
Republicans did the same. That doesn't
justify the caricaturing of nominees. The
real Priscilla Owen deserves confirms-
tion.
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Fone 18, 2003

Senator Patrick Leahy

SENATE JUDICIARY COMMITYEE
224 Dirksen Building
‘Washington, D.C. msm

BE  Nomivation of Justics Patricis Owen
United States Fifth Cirouit Court of Appeals

Tiear Seoatos Leahy:

1 have had the privilege of knowing Justice Patricia Owen of
Texas Supreme Court, both personally and professipnally, for mauy
years, I cannot imagine 2 more qualified, ethical, and knowledgesbls
person to it on the United States Fifth Cireuit Cowmrt of Appeals.

1 ol

T ancept the realfity that polities is 2 part of
that when i comes io appointing federal judges, we mnst Tansos
politics and fook to character and ability. Patricla Gwen Has the chare
and ability to make all of us, Democrat and Republican, groud.

T ask that vour Cemmittee act swiftly to confiom her somi

o the United States Fifth Circult Courl of Appeals.
Sincerely,
E. Thomas Bishop
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Linited Statos Senate

221 Russell Senate Office Building
Washington, D.C. 20510

Subject: Justice Priscilia Owen

Dear Senator [ides,

L am Justics Gwen's friend and pastor.

As you consider this imporiant decision, § offer you my testimony about her. 1 do se 25 a liteio
Democrat. and as a sincere admirer of your reesrd of fong and honorable servive io ths
the country.

Justice Owens has a focus on her calling (o serve justice thar amazes mic. She has simplified hor
bife 5o thai each case can receive her full concentration. Her involvement with our church has
been fo care for our children with a tenderness that has won the gratitude of all our familics, and
1o qysictly help people through tervible ilinesses and with marringes when | cannot officiate. She
13 so self-effncing that, though we are 2 new (and therefore smalf) church of mostly working ciuss
people. victwally 00 one in the congregation knew what she does for o living until her nomination
puat ber frce in the newspapers in a very heightened way,

§ betisve these very gualities | bave witnessed up closs for the pasi five yemrs — I alifdity
cuswaitrate on the essentials, her self-effacement. and her empathy for the needs of individua
will serve us all well, should she be confirmed as a federal judge for the fifth district.  She |
well deserved the innwense respect the people of Texas have for her, and she will continue o
inspiee respect in the wider arena of the Fifth District,

3

5

Your support for her nemination wiil help the people of the fifth district get a well-gualified
whuse wark vu the count will belp resolve the erisis created by the profonged vacanay of th
position, and your support would powerfully assist the nation in avercoming the repuiatio
hip that now damages the judicial nominating process.  Your own aching

T ~ 5

exfreing parti

Wi

ErfT ey all o

ntion W my

)

(3 d
6506 Corpus Chri
Austi, Texas 787

The Henorable Orrin Haich
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Aupiest 23, 2062

Yhe Honorable Russ Feingold
United Staivs Scnate

506 Hart Senate Office Building
Washington, D.C. 20510

Subject Justice Priscilla Owen

Desr Senator Feingold,

T Justice Owen’s friend and pasior, and | was privileped 10 be present with her duris
hearing before the Judiciary Committee in July. Thank you for asking about Justice Gwen
my visit 1 then Governor Bush about the Alpha ministry. [ trust Justice Owen's answer cla
thal we were not Jobbying for funds or influence, but instead asking to have this ministry
included among the other ministries various volunteers offer to Texas prisoners.

ES

1
fa

As you consider this important decision, | offer you my teslimony about her. | do 5o as &
Democral, and as a sincere admirer of your public service.

Husties: Owens has a focns on her calling 1o serve justice that amazes me. She has sirnplifie
fife 5o that euch rase can receive her full eoncentration. Her involvement with our church ha
bizen s care $ir our children with a tenderness that has won the gratitude of afl our families
i guietly belp people through terrible itinesses and with marriages when 1 cannot officiate.
is 30 scllefiacing that, though we are 2 new (and therefore small) church of mostly working class
pesple., virtuatly no one in the congregation knew what she does for a living until her nomination
put hor face i the newspapers in 8 very heightencd way.

! believe these vary gualities | have witncssed up close for the past five years - ber ability w0
conceninste on the sssentighs, her self-effacement, and her empathy for the neods of individuals -
will serve us all well, should she be confirmed as a federal judge for the fifth district.  She
well deserved the immense respect the people of Texas have for her, and she will continue
ispire respeet in the wider arcna of the Fifth District.

¥ our support for her nomination will help the poople of the fifth district gat a well-yuali
whuose work on the soert will help resolve the orisie created by the nral

prasHion, sid your support would powersiully assist the sation in overcs
p that now d s the fudicial nominating process.

enlreme parti

Fhark you for yous altention (e my concerns.

Sioes

¥ )
; A S f
foss Qo Padder
Rev. Jelfrey Blagk
Corpus Chyisty
Texas 78729

he Honorable Orrin Hatch
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August 23, 2002

The Hovorable 3anne Feinstein
Juited States Senate

$31 Hart Senate Office Building
Washington, 13.0°. 20518

Bubject: Justice Priscitla Qwen
Dear Senator Feinstein,
tam Justice Owen’s friend and pastos, and | was privileged fo be present with her during hor

hearing before the Judiciary Commities in July. Thank you for your courtesy, resiraial, and
fasrness as you led that hearing.

A you consder this important decision, | offer you my testimony about her. 1do 50 a5 a lif
Demacrat aud a deep admirer of your public scrvice. Justice Owens has g focus on her cal
serve justice that amares me. She has simsplified her life so that each case can receive her ful?
oncestration. Her involvement with our church has been to care for our children with a
tenderness that bas won the gratitude of all our families, and to quictly help peopie througl
terrible ilinesscs and with marriages when | cannot officiate. She is so seif-effacing tha, i
we are a new {and therefore small) church of mosily working class people, virtually no ore
sungregation knew what she does for 2 living until her nomination put her fuce in the eV SR
in a very heigh oned way.

i

¢ these very qualities | have witnessed up close for the past five vears - her ability o
concentraie on the essentials, her self-efiacement, and her empathy for the reods of individunls —
will serve us all well, should she be conflirmed as a foderal judge for the fifth disrict.

Foouid tell  the hearing thai you were deeply troubled by her reference 1o religio
one of the Jane Doe cases. As a supporter of the separation of church and state, | offer you thi
thought: as | understand the reasoning of the Supreme Court and the Texas Logisiature, i the
situation in whicls » minor feels the need for an abortion but s, for the purposes of that cr 3
uifect parentless, then the court must function, in effect. n lovo parentis. Ina healthy parent-
child relationship deating with this crisis, it is reasonable to assume, if the family had a roli
fition, that the Bmily would turn to that tradition to get support. 1F the court is ree
i asonable o ¢

SR a He mingr duvisg the orisis, hen d sccias

it i

id has a religion, and, if so, if she has fted it. 1t is a delicate point, and ressonably
prople can disagree on it; buy Justice Owen's effort fo understand the meaning of the ;
Lipurd”

LT AEREEON (6 MY CORCETRS.

) 14 = 7
b aé_f\l«g s %Q 2

. Jettrey E?}ici%

6306 Corpues Cheistd
Austs

v The Honorable Grein Haich
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August 232002

The Honorable lerb Kohl
United States Senate

330 Hart Senate Offive Building
Washington, 0.0 20510

Subject: Justice Priscilia Owen

Loar Seoaior Kok,

i am Justice Owen's triend and pastur, and § was privileged 1o be prusent with hey
ficaning before the Judiciary Committee in July.

As you sonsider this importang decision, § offer you my testimony abou? her. |«

i dernowral,

dustice Owons has a focus op her calling to serve justice that amezos me. She has simplified hey
Tofe s that each case can receive her full cong ntration. Her involvement with our church b
Been 10 care for our children with a tenderness hat has won the gratitude of all ous famiiics. 2
i yustly help people through terrible ilinesscs and with marmiages when § cannot officiate.
i sov self-effacing that, though we are a new {and therefore small} church of mosily working siuss
people, virtually no one in the conpgregation knew what she does for a living untid her nominates
n the newspapers in a very heightoned way

i

P

i helieve these very qualities | have witnessed up close for the past five years —~ her abiity &
soncentrate on the essentials, her self-eff~cement, and her empathy for the necds o
will serve us ail well, should she be confirmed as a federal judge for the fifth district
will deserved the immense respeet the people of Toxas have for her, and she will conving
wspire rospest in the wider arena of the Fifih Distrier

Yasur support for hoe nomination will help the people of the fifth disiricl pet a weli-qualified
whase work on the court will help resolve the orisis crcated by the prolonged vacancy of 1
pastiion, and your support would powerfully assist the nation in overcoming the repuiatic
extreme partisanship that now damages the judicial nominating process,

miberrteon B0 Y o

Sinoored

rey fiack
Corpsus Thed

Rew
5506
Aqstar, T

7c

e Urrin Hatch
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Augest 29, 2002

P he Hemorgbie Jubn Edwards

finited States Sesnats ~
225 Wurksen Building )
Washington, DC 20510

Subijec!. Justice Priseiila Owen

¢ Senator Sdwards,

siare

{arm Justiee Dwaen™s fricnd and pastor, and | was privileged to be present with hor during her hearing
the Judiciary Comminee.

i antieed thist you bad propared carefully Jor that day, and that you both {istenied 1o her and several Upes
repeuted what she had said to make sure you had heard her correctly, and that you nated whers he
respanses affected what you had previously undersstood,

§ v boes her friend for several years. She is a person who Joves being a judge and docs not shrink
nceouniability, bul publicily is not something she secks. Thank you for the marks of genuing courtesy
sespest you extended o her.

As 3 fellow Democral, | ask yeu for your suppori. Hoving read your profiic in The Mew Yorkey, | am:
aware that you have been & successful plaintiff's attomey, and that several of her rulings have beer agal
plaintitls. However, {know her very well, and | know that she is a person of greas imegrity and
compassion. 1 have seen her tirciess work for children, especially for those who come from disadvantagd
homey, Her entire prosence in the minis(ry f fead has been fncuscd on helping individuals and has bee
selitoiiacing, I fact, when all the publicity about hee ination b promi most of the fiumilicy
and children she has befriended were surprised 1o ivam that “Miss Priscilla™ is a Texas Supreme Coun
Justice.  § think that those qualities will help make her 2 wonderful addition o the Federal hench in the "
tsisirici. £ may be shat the day will come when you arc the nominator of judges. 1t surcly will be thes
someune of our purly will huve that high duty once again. 1f the ones nominated in that day are juris
porsons of integedy, Hhe Justics Owen, we will want bipartisan support for them

i)

¥ CONEETHE,

i hanh o for your adention 1o

\mmwmy
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OPINION
The real extremists

By Jeff Jacoby, 7/28/2002

WHY DO professional abortion-rights advocates anathematize as "antichoice" anyone who
favors even minimal regulation of abortion? Their absolutism would be seen as ridiculous in
almost any other area of law.

For example: Americans have a fundamental right to own and use land, but no one believes
that land use should be entirely untramumeled. A great body of law has developed to regulate
what people do with their land - from local zoning ordinances to common law nuisance
remedies to federal wetlands and endangered-species statutues. Reasonable people can and
do debate the wisdom of particular regulations. But nearly everyone agrees that there must be
some restrictions on an owner's right to make use of his property. Only a crank would argue
that to favor any sort of limitation at all is to be "anti-ownership” or an enemy of landholders.

To take another example, Americans have the constitutional freedom to express their views
in public. But no one takes the First Amendment to mean that self-expression may never be
restricted. Your right to free speech does not authorize you to atter slander, to threaten the
life of the president, to falsely shout "Fire!" in a crowded theater, or to give perjured
testimony In court.

Yet when it comes to abortion, there is no such thing as a reasonable restriction - not to the
abortion-rights spokeswomen whom we invariably hiear from whenever the issue comes up.
A 24-hour waiting period? Pre-abortion counseling to discuss possible risks or altérnatives?
Parental notification when a minor wants an abortion? A ban on partial-birth abortions? The
politician who calls for such limits or the judge who upholds them can count on being
slammed as a threat to "reproductive rights" and 2 foe of “choice.”

Just ask Priscilla Owen, the Texas Supreme Court justice nominated by President Bush to
the Fifth Circuit US Court of Appeals. She is by most accounts a restrained and thoughtful
judge; the American Bar Association unanimously pronounced her "well-qualified.” But
becanse in several teen-abortion cases she ruled that parental notification was required, she is
being excoriated. Planned Parenthood calls ber an "anti-choice extremist.” The National
Organization for Women accuses her of "disdaining women's rights." The National Abortion
Raghts Action League says she "exemplifies the most extreme b to reproductive

But who are the real extremists here? In a new analysis, the Gallup News Service reports that
"in general, polling shows wide public support for parental consent laws - policies that are
even more restrictive than parental notification.” In 1996, a Gallup survey found 74 percent

Sttpwww boston.comvdailyglobe2/ 209/ oped The_real_extremistsP.shomt
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of Americans in favor of requiring parental consent for a minor's abortion, Since then, the
level of support has gone even higher. In a 1998 CBS/New York Times poll, 78 percent
wanted parental consent. And in a Los Angeles Times survey two years after that, the figure
was 82 percent.

Justice Owen insists her rulings are based on Texas law, not her own personal views. But if
they do reflect her personal views, she clearly has lots of company. Are more than four
Americans in five "anti-choice extremists?" Or is it NARAL, NOW, and Planned Parenthood
that are far outside the mainstream?

In poll after pol}, 2 majority of respondents say that, as a geperal rule, abortion should remain
legal and the government should not interfere with a woman's right to end her pregnancy. But
when asked about restricting abortion in specific ways or circumstances, they often say yes.

Thus, 86 percent of Americans would make abortion illegal in the third trimester (Gallup,
2000), and 63 percent would vote to ban partial-birth abortions. Mandatory pre-abortion
counseling is favored by 86 percent of the public (Gallup 1996); a 24-hour waiting period by
79 percent (CBS/New York Times, 1998). (These all presuppose a healthy mother and child;
Americans overwhelmingly support legal abortion when the mother's health is seriously
threatened or when there is likely to be a serious defect in the baby.)

It makes sense that the public does not regard these limitations as unreasonable. Americans
recognize that abortion is too serious and tragic to be undertaken lightly. They know that the
pro-life slogan "Abortion stops a beating heart" is a statement of fact. So while they support
reproductive rights, they do not support unfettered abortion on demand, for any reason at any

time.

But that is largely what organizations like NARAL, NOW, and Planned Parenthood do
support, which is why they vigorously oppose the kinds of abortion regulations that most
Americans would endorse. That is their right, of course. But why should their radical
viewpoint be the standard for defining “prochoice?" Prochoice is what most Americans are:
In favor of the right to choose, but also in favor of common-sense limits on that right. For
NARAL & Co. we need a more accurate texm. I'd suggest "pro-abortion.”

Jeff Jacoby's e-mail address is jacoby@globe.cor.

This story ran on page E7 of the Boston Globe on 7/28/2002.
© Copyright 2002 Globe Newspaper Company.
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Republican National Hispanic Assembly

Fexas Cj
15102 Spring BIuT Sun Aniomia Texse 78267
210/ 653-2442" Faxt 21V 653-3556 Homail: RrADCR@ACL tom:

Tuly 15, 2002

‘The Honorable Patrick J. Leahy, Chaitman
Committee on Judiciary

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Leahy,

We have passed the one-year anniversary of Texas Supteme Court justice Prisciliz
Owen's nomination by President Bush to serve on the 5™ Circuit Federal Court af
Appeals. The President norainated Owen on May 9, 2001, yet she bas not receive «
hearing from the Senate Jodiciary Commitice. Thissihnﬁonhasgoncﬁnm

rettable to completely irresponsibl
The American Bar Association has i ly rated Justice Owen “weii qualified -
its highest possible rating. J’ushneOwcnmt:rptetsﬁvehwasxtrswnﬂmancz
intended by the Jegislature. Justice Owen received the endorsement of virtuaily evers

major Texas newspaper when she ran for re-election in 2000 in gmiition of hes
supesd qualificats P and impressive record as a principled and
restrained jurist who follows the law.

She deserves a prompt and fair hearing. Further delay is not aceeptable,

Sincerely,

Ray ¥. Casanovs, i,
Legislative Di )
RNHA 1JSA

RVC: bjc
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Chicago Tribune

August 20, 2002

Ideologues vs. Justice Owen

t least since the

1987 battle over

Robert Bork's

nomination to the
Supreme Court, judicial ap-
pointments have been 2 major
arena for conflict in Washing-
ton. It doesa't matter if the
White House is in Republican
hands and the Senate under
Democratic  conmtrol, or the
other way around: Whenever
nominee can be tarmred as ex-
treme, unethical or incompetent,
ideologues paint the most ap-
palling picture in the hope of
killing the appointment.

I's nox a good way 1w find
the muth or to select good
judges. Instead, it fosters irme-
sponsible distortion md dis-

individuals from accepting judi-
cial posts, while rewarding law-
yers whose chief talent is never
doing anything, good or bad, to
make enemies. The latest fight is
over Pnscilla Owen, a Texas
Supreme Court justice chosen
by President Bush for the 5th

Circuit Court of Appeals. She | judicial

got the highest rating from the

American Bar Assocation. Tolf judi

get that endorsement, says the

ABA, 2z nominee "must be at the | ai

top of the legal profession in hus

or her legal community, have
outstanding legal ability, breadth
of experience, the highest repu-
tation for integrity and either
have deznonmmcd, or exhibited
the capacity for, judicial tem-
perament.”

You'd never guess any of
on Owen. Senate Democrats
and liberal activists have de-
nounced her as a right-wing
ideologue and a lap dog for big
corporations, particulatty En-
roa. Their favonte evidence is 2
quotation from fellow Justice
Alberto Gonzales, now White
House counsel, accusing her of
*an unconscionable act of judi-
dal activism” in voting to deny 2
minor permission t© get an
abortion withour her parents’
knowledge.

But judges accuse each
other of judicial activism all the
tme. It's safe to assume that if
Gonzales distrusted Owen's in-
stincts, he would have lobbied
nis boss not to choose her. To-
day, he says, "She will exercise
restaint and under-
stands the limited role of the

clary.

In the aborticn case they
about the application

of a Texas law that generally re-

quires parents to be noified
Owen, dissenting from 'the
court's decision to grant permis-
sion, made 2 perfectly rational
case that the majority was read-
ing the law 100 Liberally.

As for her views about cor-
porations, it's not surprising that
a candidate picked by a conser-
vative president has not been
hostile to private business. It's
true that, in running for the of-
fice, she got camp:ugn contribu-
dons from Enron employees
and then sat on cases involving
the company. But people asso-
ciated with Enros gave to lots
of political candidates, and
Owen didn't violate any
ethics rules,

Owen is just one of many
Bush nominees who have been
inexcusably blocked from filling
vacant seats on the bench—
50 that also happened,

fwith equal lack of justification,

to many of President Clinton's
appointees.

But the only real argument
against her is that she's not the
sort of choice a2 Democratic
president would make. That's no
reason Bush shoulda’t have
picked her, or that the Senate
shouldn’t confinm her.
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Commentary - August 22, 2002

A conservative judge’s ‘judicial activism’

riscilla Owen is not a
household name across
An{elb,b\xshc%ns

achieved 20 amazing
level of notoriety among lefe-leaning
interest groups, who regard her much as
Dalmatian owners view Cruella De Vil
The Texas Supreme Cowrr justice
became their Public Enemy of the
Momth by doing two thiags: 1)
compiling a judicial record that can
fuxiybedscnbed:sconsemuve,and
2} being oominated to the 5th Greuit
Court of Appeals by President Bush.,
Those offenses were all it took 1o
unleash 2 torrem of mvecnve against
Owen, whose nomination is awaiting
Senate action. Ralph Neas, president of

People for the Amencan Way,
denounced ber as an
“whraconservative.”  The  National

Abortion and Reproductive Rights
Action League said she's possessed by
*a strong personal bias against the right
10 choose thar renders her unable to
follow the Law." The most frequently
heard criticism is not from liberals but
from a conservative~-White House
counsel and former Texas Supreme
Coust Justice Alberto Gonzales, who is
quoted as having accused Owen of "an
unconscionzble act of judicial activism®
in how she handled one aborion case.
That charge is supposed to prove thar
she's not only oo comservative for
liberals, but to comservative for
conservatives,

What  her opponents dont
publicize is thar from all evidence,
Owen is an excelient lawyer and judge.
Fifteen former presidemts of the Texas
State Bar wrote the Senate Judiciary
Committee to announce that though

“we profess different party affiliations
zndspanthcspectmmofvwwsoﬂcgﬂ
and political issues, we stand united in

affirming that Justice Owen is 2 wuly
unique and ing candidate.”

The American Bar Association,
which is not regarded as a dear friend
by couservatives, agrees. Its Standing
Commintee on the Pederal Judiciary
umanimously rated  Owen  “well
qualified.” That's the bighest score the
ABA evahuators give, and they dont
hand i out to just anybody whe can
pass the bar exam and te her own
shoes,

"To memt a rating of ‘welk
qualified, * the ABA exphins, "the
nominee must be at the top of the legal
profession in his or her

either have demonstrated, or exhibited

the capacity for, judicial temperament.”
This portrait of Owen doesnt quite
march  the  drooli Neanderthal

court reached the same conclusion.
Without the benefit of faceto-face
conract with the gird, the Texas Suprenme
Court overruled them,

There is no "judicial activism™ in
respecting the findings of a mial coun
judge, as Owen did. Nor i5 there
anything stantling in her view that the
baw was not supposed to make waivers
automatic. In fact, during the legishitive
debate back in 1999, supporters of the
proposal cxxvisionedthc bypass maialy
for instances of incest and physical
abuse.

Critics insisted then that the bill
made & too hard to get around the
notficaion  rule.  One  opposing
legislator predicted that if the measure
passed, not a single waiver would be
granted. The legislators who originally
sponsored the measure filed 2 bref in
this case, arguing that the whole point
of their legislhoon was to “restore
pareats' natural authority to act as chief
advisors 1o their minor daughters who
become pregnant and seek abortions”
and to assure that parents would be

g justices,
was cleardy ldmgthcmoncmhxs
brother's eye while ignoring the beam in
his own.

The dispute involved 2 17-year-okd
high school student who wamed to get
an abortion without notifying cither of
her parents, as required uoder Texas
aw, Ammrnnygetsz!gemwnve
the tequuemem if she can show thar
she is “mature and sufficiently well
informed” 10 make the decision alone
{or to prevent abuse, which was not an

).

*Mature” and “well-informed® are
pot terms of mathematical precision,
leaving some room for inmerpretation.
But after hearing her testify, a trial court
judge ruled that the gil was not
sufficiently well-informed. An appeals

hded  only in “exceprional
circumstances,”

The  Texas  legishuwe, a
conservative one, passed 3 restrictive
law aimed mainly ar assuhng the
irvolvement of parents, not preventing
. So how is it "judicial activism" fora
judge to read &t the way thar even s
crincs read ndunngthcdcbat:? More
phausibly, the activism was on the other
side. Owen was not giving into the
temptation to legishate from the bench,
but resisting .

If Owen had gone along with a
moremhxedmdmgofthe]zw she
xmghz indeed be accused of fudicial
actvism. But not by the people
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ELEANOR TYLER CHOTE
1512 PRESTON AVENUE
AUSTIN, TEXAS 78703-1904

Augist 23, 2003

The Hs ble Dinrme F
Unied States Sepate

331 Hart Senate Office Building
Waushingon, DC 20510

Subjeci: fustios Priscliia Owen
ear Senator Feinstemn,
This ietter is written i encourage you {0 suppont Justice Priscilla Gwen to serve as 2 Justice on the Fifts

Circuit Court of Appeals. She is a personal fricod of mine and ] koow her to possess impescable characier
and the foest of qualifications for this position.

1t is my practice when voting, to vole for the most qualified and ethical person - regardlcss of party
atfilistion. Justice Owen is an outstanding example both in her perstmal life as well ag ber prufessxonal e
She is extremely fair and thorough in everything she does. Her mind is the brightest and her willingoess te
work very hard arc both cvident and wonld he valuable agsets in this position of Justice on the Court of
Appeals She has a public scrvant attitode that is very refreching in this time of great greed in onr country,

Pleose disrogurd politics and vots for the person who will make the bosi justics:; Justice Priscilla Gwsan foz
the Fifth Circuit Court of Appeals. Thank vou for vour public servant anitade as shown in your life

Sincerely,

Bleanor 7. Chote

The Honorabic Orrin Hach
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August 23, 2004

The Honorable Dianne Feinstein
United States Senate

331 Hart Senate Office Buildiang
Washingten, ©o.4. 20510
Re: Justice Priscilila ODwen

Deay Senator Feinstein:

I write to encourage you to support the confiymation of
Justice Priscilla Owen as Judge of the United States Cuw
of Appeals for the Fifth Circuit. BAs a Texas Democral from
birth, former law clerk to a Democrat U.S5. District Judge
appointed by President Jchnson, former Assigtant to a
Democrat Texas Attorney General, and early supporter of
Lloyd Doggett {(when he ran for the United States Senabte) 1
pelieve in the party's principles of fairmess
congideration of others. So please congider these pers
comments about my friend, Priscilla Owen.

We becaswme friends five years ago, working ol ;
rhe creation of a new Episcopal church in Austin Zhe
one of the original fifteen or twenty of us then; there
about 350 aow, due Qo laryge pacl Lo her Lalthfols
patience, windpess, and skill in teaching our chil
organizing and leading our Altar Guild, and pros
wisdom, counsel, encouragement, and ecaring for all I

Live yeaws. I have witnesses hey support cerminally
people, grieving widows, scared children, and confused y
adults. I her soft heart as well as her byilli
mind

I came to reppect Pripeilla ae the hardeet work
caring public servent I have known in my 35 years pra ng
law. I witnessed the integrity, compassion and diligence
with which she approached the task of interpreting Texas’
new parental notification statute last year. The pathos she
felt f£or the unknown applisants and their Ffamilies wag
palpable as the Court researched, deliberated, and draitad
on those cages, to the near exclusion of all other Court
buginess for many weeks, Lo provide compassionate 1us:
together with clear guidance to the lower courts and
attorneye of Texas




140

The Honorable Dianne Feinstein
August 23, 2002
Page 2

Priscille 1z =z humble, self-effacing, and as
political a person as a Texas judge can be. Many whao
known her for yeare as teacher of their children and he b
the Altar Guild only recently learned she is a judge We

know hevy mere as a kind and helpful friend, a »el &
leader of young and old, a gervant for the good of ou I
cammunity, a caring counselor in time of need, and &
respecter of all soils and conditiong of meadliud. Al &
is a humorous and graciocus woman, & truly good ad

delightful person.

We need people like Justice Owen on our highest
Repukblican or Democrat dees net matter when it comes to
judicial expertise, temperament, character, integrity
reputation. All thinking people want the best guals
persons on our benches. Priscilla is the best of the best.
I respectfully urge vyour support for Justice Dwen'g

confirmation,
/f ,
{ lgﬂ?i‘

sjncerelv {ourﬁg

(«{M
C

Rie

[E—

hote

The Honorable Lryin gatoh
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@ongress of the United Siates
Washingtan, B 20515

Tuly 22, 2002

The Honorable Patrick Leahy
Chairman, Comumittee on the Judiciary
Uuited States Senate

224 Russell Senate Office Building
Washington, 0.0, 20510

Dear Mr, Chairman:

We wurge the Senate Judiciary Commitiee to provide the President’s nominee io the (.5
Court of Appeals for the Fifth Circuit, Justice Priscilla Owen, with a fair hearing and swift voie
to send her nomination to the Senate floor for confirmation. We are concerned about an attemys
by outside groups to distort her record and endanger the ability of qualified women 1w serve af (e
bighest levels of our federal judiciary.

Justice Owen's stellar academic achievernent and professional experience are remarkabis.
She graduated cum laude from Baylor Law School in 1977 and practiced commertia! itigatior:
for seventeen years before her election to the Texas Supreme Court in 1994, Justice Owern hay
delivered exemplary service on the Court, as affirmed by her receiving positive endorsements
from every major newspaper in Texas during her re-election bid in 2000. Noteworthy to the
Commirtee, the American Bar Association Standing Committee on the Federal Judictary has
unanimously voted Justice Owen “Well Qualified” for appointment 1o the Fifth Cireuit.

One area where Justice Owen’s record is being misconstrued is with Texas® parentai
notification statute for minors. These cases deal strictly with statutory interpretation of Texas
law, not with an issue of & constitutional right under the U.S. Constitution. These are not
abortion cases but are rightly issues of parental involvement. Forty-three states have passed
some form of parental involverent statute, demonstrating the importance of involving parenis 1

their childpen’s s tinad deolelos

The Texas statute requires setification of one parent, but not the consent of either paveny.
Although the U.S. Supreme Court has not ruled on whether a judicial bypass procedure is
necessary for notification statutes, Texas law still allows a minor to bypass the notification
requirernent in certain limited situations. In these judicial bypass cases, the trial court appoints
counsel for the minor if she does not have an attorney, and it appoints a guardian ad litem. /¥ the
zrial court grants the bypass. there is no appeal. If the bypass is denied, the minor may appeal 1o
the court of appeals, and again, if the appellate court grants the bypass, there is no further appeal.
Only if both the trial and appellate courts have denied the minor's request can the Texas Supreme
Court consider the issue. The Court maditionally gives deference to the trial court’s factual
findings and observances of the minor requesting the bypass.

PRINTED N RECYCLED PAPER
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Out of over 650 bypass cases, the Texas Supreme Court has taken up only twelve cases
with difficult facrual issues. Although Justice Owen’s decisions are consistent with {1.S

Supreme Court rulings, ‘including Roe v. Wade, Justice Owen's decisions on judicial bypass
dealt exclusively with statutory interpretation. The question before the Texas Supreme ( our
sverv one of these cases is whether parents should be informed of the decisions of thetr children.
Of note, in the Court’s most recent judicial bypass decisior, Justice Owen concurred i 22
opinion allowing for a minor to bypass the parental notification requirements. Justice Oven's
record dernonstrates she is merely upholding the law.

It is harmful to women in the judiciary to fnm a nominee’s confirmanon e 2 showdowr
on abortion, If this campaign is pursued, it will have a substantial chilling effect o women i
the judiciary by holding women nominees to a different standard than their male counterparts
Priscilla Owen has a proven record of integrity, judicial restraint, and well-thought decisiums, and
we request that fustice Owen receive a fair hearing based on her exemplary record.

Sincerely,
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Signature List

Kay Granger

Jo Ann Davis

Anne Northup

Sue Kelly

Shelley Moore Capito
Ileana Ros-Lehnnen
Barbara Cubin
Melissa Hart

Mary Bono

Sue Myrick
Debarah Pryce
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SENATE JUDICIARY COMMITTEE

NOMINATION OF JUSTICE PRISCILLA RICHMAN OWEN
TO THE U.S. COURT OF APPEALS FOR THE FIFTH CIRCUIT

THURSDAY, MARCH 13, 2003, 9:30 A.M.
DIRKSEN 106

Mr. Chairman, it is my great pleasure and honor to join my colleague, Senator Hutchison,
in introducing this fine and exceptional nominee to the U.S. Court of Appeals for the
Fifth Circuit, Justice Priscilla Richman Owen. Senator Hutchison has done an excellent
job of describing Justice Owen’s background, her experiences, and her exceptional
credentials for this seat on the federal bench, and I wholeheartedly agree with her fine
comments. [ discussed Justice Owen’s qualifications for the federal bench, in an op-ed
published this morning in the Austin-American Statesman, and Mr. Chairman, I would
ask the committee for unanimous consent that that op-ed be included in the record.

Mr. Chairman, I would like to spend a few moments talking with you about my own,
personal, unique perspective on this nominee — as a former, fellow Justice of the Texas
Supreme Court.

Justice Owen and I served together on the Texas Supreme Court for three years — from
the time she joined our court in January 1995, to the time I left the court in October 1997.
During those three years, I had the privilege of working closely with Justice Owen.
During those three years, [ had the opportunity to observe on a daily basis precisely how
Justice Owen thinks about the law, and what she thinks about the job of judging, in
literally hundreds if not thousands of cases. During those three years, I spoke with
Justice Owen on countless occasions about how to read statutes faithfully and carefully,
and how to decide cases based on what the law says, and not how we personally would -
like to see the case come out. I saw her take careful notes and pull the law books from
the shelves and study them very very closely. [ saw how hard she works to faithfully
interpret and apply what the Texas legislature has written. I can testify from my own
personal experience, as her colleague and as a fellow justice, that Justice Owen is an
exceptional judge, who works hard to follow the law and to enforce the will of the
legislature.

Not once did I ever see her try to insert her own political preferences or beliefs into her

job as a judge. To the contrary, I can testify that Justice Owen feels very strongly, as do
I, that judges are called upon, not as legislators or politicians, but as judges, to faithfully
read statutes and to interpret and apply them faithfully to the cases that come before the
court.

I also want to take a moment to reflect upon my own experiences as a justice on the
Texas Supreme Court and to talk about what it means to be a judge. I can testify to you
today that the job of a judge is very, very different from the job of a Senator. Beinga
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Senator means expressing your personal political views on a whole range of important
and controversial issues. Being a judge is exactly the opposite. A judge’s personal
political beliefs must have no bearing whatsoever on their job as a judge. That’s exactly
why, when Justices of the Supreme Court come to the Congress to listen to the
President’s State of the Union address, they do not applaud, and they do not boo. They
make no expression whatsoever, because their job is not to state a political view. Instead,
their job is to neutrally and faithfully interpret the law as it is written by others, by those
who have stated their political views through the enactment of laws.

It has been pointed out that other judges sometimes disagreed with Justice Owen. But
that is perfectly normal, and indeed healthy, for judges to do. That is precisely why we
have established throughout this country state supreme courts and federal courts of
appeals with more than one judge ~ indeed, with numerous judges. Because we expect
judges to disagree. That is no badge of dishonor. That is simply what the job of judging
is.

Some have suggested that, when judges disagree, that’s a sign that at least some of the
judges are behaving politically. But that is nonsense. A state’s highest court, like the
Texas Supreme Court, gets the most challenging, the most difficult cases in our legal
system. The vast majority of cases in our legal system are easy on the law, and those
cases are handled in the lower courts. But in some cases, a statute is not clear, and we
appoint judges to our appellate courts to work hard to try to interpret them faithfully.

Let me describe one famous case where a statute was not clear, and where judges had to
work hard to figure out how best to read the statute and to faithfully apply the will of the
legislature. It is a case that is frequently taught in our law schools to demonstrate the
difficulties of construing complex statutes and laws. It is a famous U.S. Supreme Court
case which required the justices to determine whether a tomato is a fruit or a vegetable,
for purposes of a federal tariff law.

As a matter of science, botanically speaking, a tomato is a fruif. But in common
parlance, a tomato is a vegetable. Yet it was unclear, based on the text of the federal
tariff law, which meaning was intended by the legislature, when it used the terms fruit
and vegetable. Judges and justices are frequently called upon to figure out how to
interpret statutes like these faithfully. Not surprisingly, in difficult cases such as this,
judges may disagree. That doesn’t mean that judges are being political - indeed, there’s
nothing political about whether a tomato is a vegetable or a fruit. It’s just good faith
judging, good faith interpretation of law. That’s precisely why we need judges.

I mention this tomato case in particular because I think it has a direct bearing on our
discussion of Justice Owen today. A number of Senators have brought up the fact that
Justice Owen and I disagreed in one particular case, Sonnier v. Chisholm Ryder-Co. Ido
not think it would be fair to attack either Justice Owen or I on how either of us ruled,
even though we disagreed on how best to read the Texas law in that case. The case
essentially involved whether a tomato chopping machine is real property or personal
property. We disagreed in that case, but that does not mean that either of us were guilty
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of bringing our personal politics into the court. Many cases present genuinely difficult
legal questions, and judges will have good faith disagreements about them. Perhaps,
under the best reading of a statute, a tomato is a fruit, perhaps it is a vegetable. Perhaps
the legislature meant that a tomato chopping machine is real property, or perhaps it is
personal property. Good judges can disagree, and still be good judges.

That is why I am so profoundly troubled by what happened to Justice Owen last year.
Senators who opposed her mentioned that other judges would sometimes criticize Justice
Owen for doing things like rewriting statutes. Mr. Chairman, as a former judge, who
served 13 years on the trial and appellate bench, I can tell you that judges say that all the
time. It is frequently part of the robust legal debate that our judges have with one another
every single day in this country, and there is nothing extraordinary about it. Good judges
struggle to read statutes correctly. It is only natural, then, that when judges of good faith
disagree, frequently each judge will claim that the other judge is rewriting the statute.

I asked my staff to look at some of the cases cited against Justice Owen last year. And do
you know what they found? After just 20 minutes of research, they were able to
determine that every single justice of the state supreme court had been criticized for
rewriting a statute at one time or another, looking at just a few of the cases cited by
Justice Owen’s opponents. In one case, for example, Justices Gonzales, Hecht, Enoch,
Abbott, and O’Neill, who comprised the majority in that particular case, were criticized
with the following statement: “The Court substitutes what it thinks the statute should
accomplish for what the statute actually says.” In other words, those five justices were
accused of rewriting the statute. In another case, Chief Justice Phillips, and Justices
Gonzales, Enoch, Baker, Hankinson, and O’Neill were attacked with the following
statement: “The Court does not base its statutory interpretation . . . on the ordinary
meaning of those words, or on the purposes the Legislature intended them to achieve, . . .
but on its own predilections.” In just those two cases, we have every single colleague of
Justice Owen criticized for allegedly rewriting a Texas state statute. Are we really saying
that every justice on that court, and indeed, on every state and federal appellate court, is
therefore a bad judge, and undeserving of confirmation, because they have been criticized
of rewriting a statute? That would be nonsense, and I hope that that is not what we are
going to say here. Judges are supposed to read the law carefully and to rule how they
think the law is most accurately read, and to vigorously explain their disagreements when
they disagree. It is terribly unfair, and even dangerous to our justice system, for Senators
like us to sit in judgment on these judges simply because they are doing their job.

This whole issue reminds me of the scene from the movie Jerry Maguire, when Cuba
Gooding Jr. tells Tom Cruise: “See, man, that’s the difference between us. You think
we're fighting, I think we’re finally talking!” Those who have emphasized critical quotes
about Justice Owen from other justices on the Texas Supreme Court think that they are
fighting, but actually, the justices are just talking — they are just judging, as they are
supposed to do.

1 could go on, but I know that my time is short. Let me just close by saying that I served
with Justice Owen on the Texas Supreme Court for three years. Based on those three
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vears of working closely with her on cases, I know her well, and I know that sheis a
good judge who always tries faithfully to read and apply the law. That is what good
Jjudges do. Judges disagree from time to time, but that is exactly what they are supposed
to do. We should not condemn them just because they sometimes criticize each other.
Instead, we should send Justice Owen’s nomination to the floor of the Senate with a
positive recommendation, and we should confirm her quickly.

Thank you, Mr. Chairman, for the opportunity to speak on behalf of Justice Owen today.



148

“BUSNYIN 0K S3I) 3G SIULAISS o)
-gndd Bugaey w1 ysasaiug oyed srqnd
v St 243Y) JBGE pue ‘sasnuoq Yy W
-qugoxd 0y saeadde mep 3y) 12 Ry
Ayt ;aondy y ued 3y pres uapQ g

‘pres 3y . '1nod
3yl 10 SwLf me[ 'syRp [enusod

FRRBP AQ DRPUOSSIY [eUOTIIBINE
£ue jo DUIPIAT OU PUND] 341,
‘esiann 20 jedain aq o) passddng
uaRq PEQ 19A3u pue sieak ang @n
-3eud 4OIIECD B 132G FARY FIFNN0Y
) asneaaq ‘suodue yndIsosd
o suepl ou ses .9y pres uapQ

‘Pies vewpg 1S4

o spgeos peaunod g pave
SHI5 asoy) 'y Jurpuad sasen

usy Asuwlony Anno) g
safardur srmn)

pey sakojdma siuny ayeif 1
9Y) 1BY) I SUWBS ) je LN
BY) yE pajIom RIS gy, ‘s1eak iy
152] 3 U IEQL PrES uBWpIa]
o
ay w yom uwdaq sfaurone mau
A 210jeq sasnuoq oy Aed sung
M sios eyl aemeun 0w opd
“wexa 10y ‘ssonsnl |BIoAS ssa00id
Suuoares 2y ur o sasSIUNBIM
no pauiod sey oqoud s uspQ

35 FUAJ0AU SI5ED YO WIOM EXIIP
sy} 19§ suop saonsnl aum gy pres
sdifiigg g sPwoy], SanSRE AN
000'SES BB Yow se 5q ued
sastnog O'STIS LU UB suuy
sexa], doy ay) 12 s3yeroosse Jeak-jsu)
UMM WY ¥ 12 NI0M 518K 1Y) 10}
p05'Leg Ajuo pred aze yng 93usard
pue asusiradue dqenjza wed Loy
‘wray teod-suo v Juunp sppodde
1oqe sasusnl [eapiatpn asiape

puR S3SEY YDIEISIN HHIND Jw])
PO STYY PSSP 3G [JIM
ansst oy} pres ‘193png 811003 sy Juy
-MBAS] SI RG] ASNTENLIODANS SO
-eudordde e syeys oym ‘uoisHop
- 1euanyy, 1a1sajAg “doy “wojqoid
ot Xy 03 2doN JIINEIIME] SBX3]
L« 113 2U0 O ‘mEf
Sj MOJIC} 1OV S0P 1N swasdng
ap 41, -dnoxd@ Jopynem yuow
~u33A0@ ¥ '207SD§ DN JOp FUBXI]
10) Aswiorle yews ‘vewppy su)
pres sonssi {280] pue yedpy sho

15a391u1 Jo PIued Enuoed Sunednsaaur sy Aousone Aunoy siuel),

AP] 9JL[OIA ABWI S3SNUO] SHIB[O 1IN0Y swddng dje)g
G-I 1SGD sndae]

1002 '21 Arerugaz Aepuoyygy

-1198 SASIEI Y130 UNOI Buipisgns
suny sieapd o soupesd
“idopdurs uay-mey aangry
19y 10 ST BuAjoauT 353 € uo o8pn(
v 3utstape dn pum wine yaiop
2 ye Ajfraissod o si ansst gy
Sjuealss aqnd o) syi8 Buliueq meg
31015 34| ANOIA SYISP M| Une)
swasdng sexal oy pred sasnuoq
toyroym o Fuinoo s ‘dnoad
fopyorem ongnd e Ag rurerduos
e o Surpuodsar fauiciw Lunoy
SABL, Y — NOISNOH

S5919 OTEIOSY




149

Caller.com: Editoriats wysiwyn//hpirwww caller.conveeet' . farticlei 1641 CCCOT_840 128837400 htm

'Classiﬁeds , Autos ‘ Careers ’ Law ' Communities ‘ Heaith ' Homes ‘ Shapping ' Visilo{s‘
Bodine-Scott

*'gg}, AR CONDITIONING €O

Are you coehing your attic?

B

Ck

ditk one: D YES

PRINT YHIS STORY | E-MAIL THIS STORY
Election of judges is a Texas embarrassment

Judicial nominee was raked over the coals for what shouid be put
at the feet of an ugly election process.

July 26, 2002

Priscilla Owen, a member of Texas Supreme Court, had a rough time
of it this week before a Senate panet reviewing her homination to the
federal Fifth Circuit Appellate Court. The griliing had as much to-do
with her participation in the state's system for electing judges as it
had to do with her conservative stance.

Forget for the moment her conservative ideclogy, except te note that .
politics is no reason to disqualify a nominee from serving if
qualifications are in order, and Owen's qualifications are.sound and
her judicial-and legal experience extensive.

But the point to be made here is that if she suffered any discomfort.
under senatorial questioning because under Texas’ system:of judicial
selection judges have to seek campaign contributions from the very
parties who are likely to have cases in court, then the fault is our
own, not that of Owen.

Electing judges, which Texans insist on, opens the door to the |
appearance of conflict-of interest, at best, and, perhaps just as bad,
taints the decisions of courts such as the Texas Supreme Court where
high-bucks stakes are the norm. And it's well to remember that the
days when the Texas Supreme Court had a national reputation for
“justice for sale® are not that far behind us: Which is all the migre
reason to applaud the decision by Texas Supreme Court Chief Justice
Tom Phillips, who has decided to forgo all - but one -~ campaign
contributions in his lection,

Phillips, & Republican who is facing Democrat Richard G. Baker, is
committed to running a state-wide race on $5,000, money he
received from Gov. George W. Bush’s campaign last year. That's no
mean feat, given the size of the state and the cost of running the
usual campaign in its many media markets.

Of course, it helps that Phillips is an incumbent, is a heavy favorite,
has as much name identification as a down-ballot candidate can
muster and is a member of the party that has controlied the court for
years. And that Baker, his opponent, isn't soliciting contributions and
won't accept any from-law firms,

However, Phillips’ stance is in marked contrast to his incumbent
colleagues on the court who are raking in contributions by the
thousands, as per tradition, But Phillips is making a point that ought
to be widely noted.

2/Borial Lots

tof2 TRTA02 1I9PM
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Phillips has long deplored Texas' method of electing judges. He
favors getting judges out of politics, either by Baving gubernatorial
appointments orby public funding of judicial eléctions of nonpartisan
elections.

By eschewing campaign contributions, Phillips told Texas Lawyer, "I'd
like to run a campaign that just sees what can be done differently.”

The Legisiature should take notice of the statement that Phillips is
making. Or have Texas undergo more embarrassments becalse it

makes judges go around hat in hand.

© 2002 Texas Scripps spapers, L.P. A Scripps Howard newspaper. Al Rights Rese
Read our privacy policy. Questions? Camments? Contact us,
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EDITORIALS

Justices Denied

Attacks on Judge Owen a

one is entitied to one’s own opinion, but

not 1o one’s own facts. Those intent on
undenmuining President Bush's nominees to
(befe&u:ljudnlryneedtorununbathu,ln
this free country, they are entitled to voice their
concerns. And if they do 80 in a mature and
constructive way, the nomination process and
the country will be better off for it. Unfortu-
Itis not so surprising that the Senate confir-
mation proo:srgn. in the last two deudu.

tmltutzrigg’cm

Someuy whole trend started back in
1986 when Democruts savaged Robert Bork,
President Resgan's nowminee to the Supreme
Court. Soon sfter, the word "Borking” made its
way into the political lexicnn. Ths shosthand
definition: to do personal damage 1o the other
guy's nominee for political gain. Both' parties
do it. Slander passing for political dissent.

1t has to end, and now seems a good time to
do it. After all, we have & popular chief execu-
tive haifway through his first t'our-yur term
and still the Democratic Senate continues to
play childish games and bold up consideration
of many of President Bush’s nominees to the
federal bench. They won't even give many &
hearing, but their stalling tactics have served to
give the left just encugh time to devise the vile

Tbuts & grest saying about how every-

e unwarranted

and shameful smear campaigns.

The latest target is Texas’ Supreme Court
Justice Priscilla Owen. A nominee to the 5th
Gmr;x':lndCounof Ms.()wm:;lws-

highly respected jurist. Her ~
hguu,inbothpuﬁa.anber&xr resson-
able and "smart as a whip.”

A coalition of liberal groups reportedly
planning & caravan to Washington say she isa
judicial activist who is — in their words — anti-
consumer, pro-business and hostile w0 civil
rights. If any of that were true, one suspects
Texuns might have canght wind of it during
Ms, Owen's eight on the Texzs Sapreme
Ownﬂmewbombamdbeumabe
is being unfairly subjected to partisan mud-

A typical example of distortion: Critice
clim her opinion #8 & state high court justice
in favor of Rnror showed biss because of &
campaign contribution from the Houston

In truth, the ruling {nvolved a tech-
icality and the entire Texas Supreme Court
concurred. The contribution been made

yeazs before when she was a district judge.
be::t ali th:;:buse. Ms. Oz:n has not even
given courtesy of having &
date set. That is &She(hmhﬂ?%n‘
hearing at once. And her critics should hoid
their tongues until the president’s nominee
gets & chance to be heard.
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Business Classifieds

By ALBERTO GONZALES

Both the president and the Senate have constitutionally assigned roles in the
appointment of federal judges. President Bush has fulfilled his responsibility by
ubmitting highly qualified nominees who will be common-sense federal
udges, such as Priscilla Owen, my former colleague on the Texas Supreme
ourt who has been nominated to the 5th U.S. Circuit Court of Appeals.

ustice Owen will receive her Senate Judiciary Committes hearing on
hursday, which regrettably is more than 14 months after the president
ubmitted her nomination to the Senate. Although the Senate has made
progress in confirming federal trial court judges, it has faited to act promptly
n the president's appeais court nominees, as illustrated by its delay in
onsidering Justice Owen's nomination. Indeed, 23 of the president's 32
ppeals court nominees still haven't received Senate votes, and 11 of the
resident's appeals court nominees, including lustice Owen, have been forced
0 wait more than a year just for hearings.

s a result of those delays, our courts of appeals are nearly 20 percent

acant, and many of the vacancies, including the Sth Circuit vacancy in Texas,
ave been classified as emergencies by the Judicial Conference of the United
tates, Chief Justice Willlam Rehnquist recently Iabeled the situation
alarming” and echoed Mr, Bush'’s call for the Senate to grant prompt hearings
nd up-or-down votes for all judicial nominees.

low that she finally is receiving her hearing, Justice Owen should be promptly
onfirmed by the Senate. She possesses exceptional integrity, character and
nteflect; extensive experience as a judge and lawyer in private practice; and
he strong support of both senators from Texas. She has served with
istinction on the Texas Supreme Court since 1995 (where I served with her).

exas holds elections for judges: Priscilla Owen was re-elected in 2000 by an
verwhelming majority, and every major newspaper in Texas endorsed her.
fore becoming a judge, Justice Owen practiced law at a leading firm in
exas for 17 years. Her academic credentials are impeccable, having
raduated with honors from Baylor Law Schoal, She received the highest
rade on the Texas Bar Exam. The American Bar Association unanimously
ated her “well qualified,” its highest possible rating.

ustice Owen also has used her talents to benefit others. She served as the
exas Supreme Court liaison to statewide committees regarding legal services
o the poor and pro bono iegal services. She worked on a committee that
uccessfully encouraged the Texas Legislature to enact legislation that has
esuited in millions of dollars in additional funds for providers of legal services
o the poor. She helped organize a group that seeks to lessen the adversarial
ature of legal proceedings when a marriage is dissolved.

wysiwyg://1 2/http://weww dallasnews.cony.. /stories/071 60 2drediganzales. 2447 htmy
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As someone who had the privilege of serving with Priscilla Owen on the Texas
Supreme Court, 1 can say without hesitation that she is extraordinarily well
qualified to serve as a judge on the federal appeals court. Some have
questioned Justice Owen's qualifications because she and I disagreed at times
on the interpretation of a new Texas parental notification statute in 2000. As
all judges know, cases of statutory construction often result in disagreements
among judges honestly struggling to interpret the statute, particularty when
the statute is vague or ambiguous, .

The fact that Justice Owen and I disagreed in some cases is unremarkable. My
experience serving with Justice Owen squares with the combined judgment of
the president, Sen. Phil Gramm, Sen. Kay Bailey Hutchison, the American Bar
Association and many others: She is an outstanding jurist and will perform
superbly as a federal appeals court judge.

The Senate should confirm Justice Owen promptly and then move quickly to
schedule hearings and votes for all of the president's other long-pending
nominees.

Alberto R. Gonzales is counsel to the president.

Archives: More information on this or other topics from The Dallas Morning News.

Subscribe to The Dallas Morning News.
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Owen Nomination; Critics Are Distorting Texan’s Record

After hearing US. Court of Appeals
candidate Priscilla Owen vilified in recent
weeks - called everything from racist to nd-
abortion to (gasp!) pro-business - the mem-
bers of the Senate Judiciary Committee got
the chance Tuesday to see for themselves
what all the fuss is about. And, after a year
in the deep freeze, the 47-year-old Texas
Supreme Court justice finally got he chance
to defend herself against liberal crines who
have distorted her record and character in a
bare-knuckled atempt to keepher off the
5th Circuit Court of Appeals.

One of the biggest distortions is that
Justice Owen is 2 "judictal activist” intent on
bending and twisting statutes to fit a rigid
political agenda That is the view of Sen.
Richard Durbin, a Democrat from Hlinots,
who tore into Justice Owen for what he said
was a tendency to "expand and embellish” in
her written opinions. Democratic Sen. Di-
anne Feinstein of California was more polite
but just as direct when she asked Justice
Owen point-blank if she was, in fact, a "ju-
dictal activist.” Justice Owen's response sug-
gests that the Baylor Law School graduate is
absolutely clear on what position she is ap-
plying for. She has no desite w legislate
from the bench, she told Sen. Feinstein. If

confirmed, she said, she would do only what
the job calls for: interpret the law as written.

Justice Owen can be trusted to do ex-
actly that, say those in Texas legal cirdes
who know her best. Her supporters include
Republicans and Democrats alike, and their
vote of confidence should count for some-
thing - especially when weighed against the
smear campaign engaged by the lobbies of
the left.

As for Justice Owen's personal views on
abortion, or on any issue, they remain torally
irtedevant. By all accounts, she has spent the
hstclghtyw.rs on the Texas high court do-
ing precisely what she this week promised
the Judiciary Committee she would continue
to do at the federal level.

Those who oppose a judicial nominee
have every right to challenge the nominee.
But r_hey do not have the right to - in legal
terms - "assume facts not in evidence.” For
all their political games, grandstanding and

namecalling, the assembled crdes of
Priscilla Owen have presented nothing to
discredit her.

The commitree should do its best to rec-
tify this situation by scheduling a vote with-
out further delay and approving Justice
QOwen's nomination.
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The people who know Priscifla Owen the best all agree. They say the Texas Supreme Court
judge is nothing like the person portrayed by critics of her appointment to the 5th U.S,
Circuit Court of Appeals.

Democrats on the Senate Judiciary Committee voted along party lines in September and
rejected her appointment. They contended she had an anti-abortion bias and was a tool of
big businesses like Enron.

But if they had bothered to check with the people whe grew up with her in Waco or worked
with her in top law firms in Houston or clerked at the Texas Supreme Court, they would have
gotten a different, more accurate picture.

Those sources describe Judge Owen this way: She is a doggedly dutiful tegal scholar who
couldn't care less about party labels or moneyed interests. Many cite her as a helpful mentor
for other women in the legal profession. She prefers cooking for friends to the political or
social circuit. Yes, they say, she's a devoted Sunday school teacher, but not what used to be
called a "goody-two-shoes" or a narrow-minded religious zealot. She was known to enjoy a
few beers with her friends at Baylor University and has a smart sense of humor. She's a
water-skier and was spunky enough to try rollerblading in her kitchen a few years ago,
breaking her ankle.

The American Bar Association gave the 48-year-old Texas judge its highest rating, "well
qualified." Many prominent Democrats from Texas - including former Texas Supreme Court
Chief Justice John Hill and former State Bar President Lynne Liberato - spoke up in Justice
Owen's defense. But their voices were discounted. A public relations campaign was
generated by several interest groups, using snippets from the hundreds of cases that had
come before her bench, in order to make her look as bad as possible and snub President
Bush.

What particularly dismayed those who know the Texas justice well is that she was made to
look anti-abortion and anti-woman. They emphatically insist that, while conservative, she is
not an activist or ideologue with an agenda.

*Laura Rowe, who worked with Ms. Owen at the Andrews and Kurth law firm in Houston,
said, "I came across her when I was a young lawyer starting out, and she was a great
mentor for the other women. She was so smart, hardworking, but funny and normal at the
same time. When 1 met her, I thought ‘that's a woman I wouid like to be like.' She was one
of the fawyers that people wanted to work for, tough but fair. It did disturb me to see her
vilified,”

http://www.nexis.com/researcl/search/documentDisplay?_docnum=8& _ansset=W-WA-A-... 3/12/2003
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*Kristin O'Neal, who was a law clerk at the Texas Supreme Court, said, "I understand why
people distorted her opinions, because it furthered their agenda, but to say she has some
kind of activist agenda is absurd to me. She takes a very logical, methodical approach to
everything. They tried to make her look bad for writing an opinion that benefited Enron
because she had received a campaign contribution from Enron some time earlier. What
people didn't know was that it was a unanimous ruling - and the judges don't select the
opinions they write. It's a random drawing. You might disagree with one of her rulings, but I
never, ever sensed that she was using her position in an activist manner or to further any
personal beliefs, She takes her job and her role very seriously.”

*Ruth Miller, who has known Ms. Owen since they were in high school in Waco, said, "I don't
know how Priscilla remained so composed and caim, when some of the senators cut her off.
I thought she handled herself with dignity, even when she should have been able to
continue. What people don't know is that she had to work for weeks and weeks on her own
to prepare, on the weekends, no vacation. But she knew 1 was going through a serious
health problem, and so she would call to check on me every week. And in the throes of the
confirmation process, she went with me to my appointment at the hospital in Houston and
just brought her portfolio with her."

*Nancy Lacy, Ms, Owen's sister, attended the hearings in Washington and sat behind Justice
Owen, as did the minister from the church Justice Owen attends in Austin. "It was eye-
opening,” she said. "It was a hard experience because no matter what she said, they were
going to stick with the propaganda. It was obvious. I was hoping they were going o really
give her a shot, try to get to know who she really is, ask her thoughtful questions. But the
information they had was wrong to begin with. I felt sorry for them at times; their staff
didn't do a very good job; it was obvious the special interest groups gave them the
information, and they didn't research to see if it was true. The handwriting was on the wall.
just wanted to say to them, 'You're missing the boat. You're missing the opportunity to get
to know a really neat person.'

-

By all accounts, it was a wearing experience for the Texas judge. Although she understood
she had been caught in 2 political spite match, she couldn't help but be pained by the
attacks on her character. Still, her nomination has been resubmitted by Mr. Bush, so
Americans may get a chance to see the rest of her story after all.

Rena Pederson is editor at large at The Dallas Morning News.
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June 26, 2002

Via Fax 202/224-9516
And Repular Mail

Russell Senate Office Building
ashington, 3.C. 20510

RE: Nomination of the Honorable Priscilla Owen to the
.8, Court of Appeals for the Fifth Circuit -

Dear Senator Leahy:

This sorrespondence is sent (o you o support of the nomination by Presidea:
Bush of Texas Supreme Court Justice Priscilia Owen for 2 seat o the UV 0
Court of Appeals for the Fifth Circunit.

As the immediate past President of Legal Aid of Central Texas, i is of
particular significance o me that Justice Owen has served as the liaison
from the Texas Supreme Court to statewide commitiees regarding legal
services to the poor and pro bono legal services. Undoubtedly, Justic
has an understanding of and a commitment to theé availability c
services to those who are disadvantaged and unable to pay for such legal
services: It is that type of insight and empathy that Justice Owen will bring
to the Fifth Cronit
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Page 2
The Honorable Patrick Leahy
June 26, 2002

Additionally, Justice Owen played a major role in organizing a group inirws
az Family Law 2000 which seeks to educate parents about the effeci the
dissolution of a marriage can have on their children. Family Law 2000
seeks to lessen the adversarial nature of legal proceedings surrounding
marriage dissolution. The Fifth Circuit would be well served by having
someone with a background in family law serving on the bench.

Justice Owen has also found time to involve herself in community service
Currently Justice Owen serves on the Board of Texas Hearing and Service
Dogs. Justice Owen also teaches Sunday Schooi at her Church, St. Barnabas
Episcopal Mission in Austin, Texas. In addition to teaching Sunday Schog!
Justice Owen serves as head of the altar guild.

Justice Owen is recognized as a well rounded legai scholar, She i =
member of the American Law Institute, the American Judicature Society,
The American Bar Association, and a Fellow of the American and Hous:
Bar Foundations. Her stature as 2 member of the Texas Supreme Court
recognized in 2000 when every major newspaper in Texas endorsed Jusiice
Dwen in her bid for re-clection fo the Texas Supreme Court.

% has been my privilege to have been personally acquainted with varicus
members of the U.S. Court of Appeals for the Fifth Circnit. The late Justice
Jerry Williams was my administrative law professor in law school and later
became a personal friend. Justice Reavley bas been a friend over the years.

ﬂ? i

W akiG e Dasod. Qu Bk Pl
the Fifth Circuit the same intellectual ability
geatlemen brought to the Court.

and integrity thas

I eamestly solicit your favorable vote on the nomination of Justice Priscifa
{rwen for a seat on the 11.S. Court of Appeals for the Fifth Circuit
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The Honorable Patrick Leahy
June 26, 2002

Thank you for your attention to this comrespondence.

Very truly yours,

j
H ~J J
/ / | b S
M,;’?;L//éqﬁ( o

Hector De Leon

§ A The Honorable Crrin Hatch Via Fax 202/228-1698
R United States Senate and Regular Mait

152 Dirksen Senate Office Building
Washington, D.C. 20510
: The Honorable Alberto R. Gonzales Via Fax 202-456-627%
oo Viet . Dinh Via Fax 202.514-2424




160

July 25, 2002, B-6

Holding Up Judiciary

riscilla Owen is far from a household
name in Colorado, but residents of

. the state have reason enough to be
interested in her nmomination to the Louisi-
ana-based 5th Circuit Court of Appeals.

Owen, who was nominated to the court
more than a year ago, finally got a hearing
before the Senate Judiciary Committee on
Tuesday. She thus had her first opportunity
to defend herself against criticism circu-
lated by special-interest organizations, in-
cluding the National Organization for
Women. Owen told the committee her re-
cord on the Texas Supreme Court had been
inaccurately portrayed, especially in regard
to her positions on abortion and corporate
matters.

No surprise there. Hearings on judicial
nominations have come to be characterized
by a well-established formula. A nomina-
tion is made, which, in turn, is a signal to
opponents fo get husy building a case
against the nominee. Hearings are delayed
ong enough for the opponents to complete
their work. Further delays are then ordered

if it appears opponents need additional time
to torpedo the nomination.

Both major parties have been guiity of
using these ugly techniques.

The willingness of the Senate to engage
in search-and-destroy politics carries a
heavy price. In addition to debasing the
constitutional process, it has left an inordi-
nate number of vacancies in the federal
courts. It also has worked a injustice on a
number of nominees who continue to wait
for the ‘honor’ of being the butt of one of
these hearings.

Tim Tymkovich, a former Colorado so-
licitor general, was nominated well over a
year ago for a spot on the 10th Circuit
Court of Appeals and is among those who
have yet to even be given a date for a hear-
ing. The Senate has a serious constitutional
role to play in judicial appointments. We in
no way suggest that it should be a rubber
stamp for every nomination. We do sug-
gest, however, that it forfeits its right to
public respect when it virtually invites the
partisan spectacles that have now become
routine in the Senate Judiciary Committee



161

The Detroit News

July 25,2002

Judges Deserve Better than Senate Tactics

ustice Priscilla Owen
of the Texas Supreme
Court is the latest fed-
eral appellate court nominee to
have her record distorted by De-
mocratic Party interest groups.

However, she at least received a |

hearing this week. More than
half of President George W.
Bush's nominees to the federal
appeliate bench have not been
given that courtesy. Justice
Owen's treatment illustrates the
Democrats' stretching to deny the
president the right to name
judges to the federal appellate
courts - a right vested in him by
the Constitution. Justice Owen
received top grades from the
American Bar Association -
which Senate Democrats had
carlier declared would be crucial
to their consideration of Bush
nominees. Since she was deermed
"well qualified” by the bar, op-
pouents had to jook for other
issues.

So they began picking at her
record on the Texas Supreme
Court. She was declared "out of
the mainstream”™ of the Texas
high court by Senate Judiciary
Chairman Patrick Leahy, D-Vt
But in fact, as she noted to the
senators, she dissented in only 86

of the nearly 900 cases that have
come before her, less than 10
percent.

Her opponents have fastened
on one case involving parental
notification in a teen abortion

- case in which she dissented and
| disagreed with her colleague
. Alberto Gonzales, who was in
 the court's majority and is now

the presidents White House
counsel.

Addressing part of a dis-
senter’s  argument, Gonzales

| called it "judicial activism."

This disagreement has been
seized upon by Justice Owen's
detractors.  But as  colummist

. Terry Eastland pointed out in the

Dailas Morning News, Gonzales
was referring to another one of
the dissenters, not Justice Owen,

| in that part of his opinion.

And it is hardly unusunal for
justices, even thosc who often
think alike, to disagrec on the
interp i of statut and
state constitutions. The cases that
state supreme courts receive are
often difficult, tangled and open
to differing views, Just last
month,

Justices Clifford Taylor and
Robert Young of the Michigan

| Supreme Court differed with

Chief Justice Maura Corrigan
and Justice Stephen Markman on
a breaking and entering case.
Banter was exchanged in their
opinions. So what? There is little
doubt they would support each
other in their candidacies - as
Gonzales is supporting the
pomination of Owen.

What this fly-specking s
really about is dragging out the
pomination and hearing process

for GOP-nominated judicial can-
didates and tarring them with the

- labels "controversial™ and "out of

the mainstream.” There still may

' not be a vote on Justice Owen's
~ nomination.

The three judges from

- Michigan oominated last No-

vember for the Sixth Circuit

" Court of Appeals in Cincinnati
 still haven't received a hearing on

the orders of Michigan's U.S.

. Senators Carl Levin and Debbie
. Stabenow. The fourth Michigan

nominee, named last month, can
surely expect a long wait as well.
This is an illegitimate tactic.

* Yes, GOP senators did it to

President Bill Clinton's nominees
in the last half of his second

- term. That docsn't excuse it when

Democrats do it - especially in

| the first half of this. president's

term.

It evades the senators’ con-
stitutional obligation to give the
nominees a hearing and a vote.
And in putting off votes, it al-
lows the senators to escape ac-
countability for what they are
doing. It is unworthy of U.S.
senators - particularly those from
Michigan.
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Owen rejection is shameful politics

Thursday’s vote by the Senate Judiciary Committee to reject Priscilla
Owen's appointment to the federal bench is a shameful exampie of
partisan politics at its worst. A distinguished justice on the Supreme
Court of Texas, Owen was defeated on a straight-party vote of 10-8 in
her bid for a seat on the 5th U.S. Circuit Court of Appeals.

Democrats can say all they want, but the vote had nothing to do with
Justice Owen's abilities and everything to do with poilitics, pure and
simple. Many Democrats claimed her rulings on the Texas Supreme
Court were “extreme,” but if that is the case, the beliefs of millions of
good, decent Americans are extreme. That simply isn’t the case.

Her opponents condemned Owen because she is pro-iife and
pro-business. She is a Republican, though, and most Republicans feel
the same way. Who else is a Republican president going to nominate?

Critics also point out her acceptance of $8,600 in campaign
contributions from a then-cash rich Enron Corp. Two years later, she
wrote for the majority in an opinion reducing the company’s taxes. Yes,
that is troubling, but it was a majority opinion and, unfortunately, such
contributions are the way statewide judicial races are financed in Texas.
Supreme Court Chief Justice Tom Phillips is campaigning for a third
term with a pledge to work to change the way Texans select their
judges. But the system is what we have and Owen shouldn't be
penalized for playing by the rules, even if those rules raise eyebrows.

Owen's rejection by the Judiciary Committee is the second high-profile
defeat this year for one of the president's judicial appointments. In
March, the committee rejected — also on a straight-party vote — the
nomination of U.S. District Judge Charles Pickering of Mississippi to the
5th Circuit Court of Appeals.

1of2 9/6/2002 5:29 PM
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As was the case with Justice Owen, critics picked apart Pickering's
record, looking for things to criticize. it's funny, but people who praise
judicial activism on the left cringe when they see it on the right — and
vice versa. Of course we want our judges to follow the law, but if the law
were clearly black and white, we wouldn't need judges at all. Like the
rest of us, judges bring their own beliefs and experiences with them
when they reach decisions, especially those based on their
interpretation of the law.

1t would be hard to find a more qualified judge than Priscilla Owen,
President Bush made a solid choice in haming her to the circuit court
bench and Thursday’s vote is a terrible disservice to the country.

The vote is just one more example of how partisan politics poliutes the
halls of Congress and benefits no one. The politics of Republicans
rejecting Democratic appointments and Democrats rejecting Republican
appointments must stop.

The people back home are tired of it. We want our government to work
for us and do what's best for us — all of us, no matter what our political
philosophy or party affiiation.

© 2000 - 2002 The Bryan - College Station Eagle

Privacy Statement

20f2 976/2002 5:29 PM
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EMMONS & JACKSON, P.C.
ATTORNEYS
July 31, 2002

BAkER HuaHES Buiting, SUTE 1118 {T13) 522-4535
3900 Essex LANE AT WESLAYAN {Fax} & HEL
HousTon, Texas 77027 vill @ ernmonsjacksor. o
The Honorable Patrick Leahy

Chairman, Committee of the Judiciary Via First-Class Maif anc

United States Senate Fax: (202} 224-9516
224 Russell Senate Office Building
Washington, D.C. 20510

Re: Priscilla Owen's nomination to the United Siates Couri of Appeais
for the Fifth Judicial Circuit

Dear Mr. Chairman:

tam a Texas trial lawyer, a life-long Democrat, and no friend of Prisciila Owen.
in spite of this background, { write in support of Justice Owen's nomination to the
United States Fifth Circuit Court of Appeals.’

in the early 90s, ! was an opposing counsel in a contentious lawsuit largely
handled by one of Owen's young associates. As this matter dragged on, it appeared
we were headed toward an expensive jury trial over a fairly small matter. At that point,
| asked if there wasn't someone authorized to meaningfuily discuss setilemers.

{ received a retum cali from Priscilla Owen, who | did not know, and who had not
previously attended hearings in this case. But while she had not personally appeared.
very quickly there was no doubt that Priscilla Owen had a complete mastery of the

; . B T PN S OGN RPUp T SN
el shued Ciweivsd Btk disputn on vl oo the aooiles o

%egaﬁ, faliiat, @ wwind !
opportunities for resolution short of a trial.

Owen and | discussed these issues several times, occasionally heatediy
Eventually, we reached a resolution that was probably fair, even if it did not ieave
either of us thinking warmly about the other. More to the point, throughout this matter
even though ciient ternpers were heated, and Owen was not impressed with some of
my arguments, she was untailingly courteous, above board, professional, and diligent.
She was intellectually tough, but dependably honest.

My views differ in many areas from Justice Owen’s, with whorn 1 have no
ongoing relationship. That said, | have ne doubt whatever, should the Senats approvs

! in sending this letter, | confirm my recommendation was unsolicited, | am not a political
activist, and that no one in our fitn has anything pending before Texas’ Supreme
Court, or is likely fo anytime soon.
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her nomination, Priscilla Owen will serve our circuit and the United States
exceptionally well, and bring honor to her State, her Nation, and her Presiden:. 3hs
is, in short, a great\\credit to our profession.

There is little more | can add to this recommendation, but | am ready to wisit with
you or your staff, if additional information would be helpful to you.

Sincerely yours,

b

Wm, B. Emmons
WBE/bg

[~ N The Honorable Orrin Hatch
United States Senate
152 Dirksen Senate Office Building
Washington, D.D. 20510
Fax: (202} 228-1698



166

BARBARA FI
3 Inwood Ci
Austin, Texas 7

Augusi 21, 20

The [Tonorable Senator Tianne Feinstein
United States Senate

331 Hart Senate Office Building
Washingten, D.C. 20510

HER

48

E)

RE: fustice Priscille Owen, Nominee for Sth Clbeniv Courz of Appeals

Dear Senator Feinstsio:
1 hope you will support Priscilla Owen, a personal
Tireuss Court of Appeals

Priscills has sccomphshed everything that women have

- shie has surcesstully competed with men mn
believe me. 0 Texas, when she entered the law, there

wrOmenl);

- she has maintained her personal integrity, whigh is of the highest orde:,

commitied member of her comImunity;

she is senart and bard wotking and funay and
wonderful example for girls and women who would i
prominence in this sowatry;

va really hope to sex women in mauy posig
county, you could vore for ne better person o Al tha
woman, a fellow worker, a fellow human being of the

nomination. Your courage and leadership are needed i

wﬁt bas, traditionally, been 2 mess

tiend of mine, ws nominz

been trying to do for years:

s no small amount of prejudics spaiss

bpen and feminne. She is, muc
to hold leadership positions

(withott §

i

ns of leadership and avdhomry i

ol than Priscilla. Please supposs
ighest qualifications and caliber
this areal

se: The Hen. Do Hawl
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RICK FISHER

3 inwoaod Cir
Austin, Texas 7746
August 21, 2@2
The Honorable Russ Feingold
United States Senate
506 Hart Senate Office Building
Washington, D.C. 20510
Re;  Justics Priscilia Owen

Dear Senator Feingold,

This letter is writien to urge you to support Preg
Owen to rhe Fifth Circuit Court of Appeals. I bave ki)

been with her in groups of people from: Qi’
gher; and the adults enjoy and respect her, ax

know that those qualifications are of the highest. But, i addition those qualiﬁcatio;;s shc i5 i'hc m
of intefligent, .eliable, compassiopats and honorable p j
will be a credit to the Fifth Circuit. Sc, again, | urge |
I

!
J

o The Flongrabls



A Fine Choice

Using legitimate oitera - ju-
dicial expertise, temperament and
reputation - there is no finer can-
didate for a spot on a federal ap-
peals court than Prsdlla Owen,
whose nomination was the sub-
ject of committee hearings this
week.

Owen, an honors graduate
who eamed the highest grade on
the bar axam, has served with dis-
tinction on the Texas Supreme
Court since 1994 — and is so re-
spected that every major newspa-

per in Texas endorsed her
successful  campaign  for  re-
election in 2000.

After she was nominated for
the 5th Circuit Court of Appeals,
the Amercan Bar Assodation
unanimously gave her the highest
possible rating for the job —~ no
smafl matter since the Senate judi-
ciary Committee chaiman  said
previously that the ABA's rating is
‘the gold standard by which judi-
cial candidates are judged A bi-
partisan group of 15 past Texas Bar
presidents endorsed her nomina-
tion, as have Democratic former
justices.

Stll, her nomination is in
trouble because she is deemed

(Jacksonville, Florida)

July 26, 2000, B-6

insufficiently fiberal by a few fringe
special-interest groups that have
considerable influence with the
Senate's Democratic leadership.
The main complaint revolves
around cases in which young girls
wanted to have an abortion with-
out either parent's knowledge.
Under Texas law, a parent
must be told unless a judge rules a
gid is sufficiently mature and in-
formed to make the decision

alone.

Owen  contended  some
youngsters were not informed
sufficiently.

That, extremist pro-abortion
groups say, proves Owen is a Ju-
dicial activist who makes rulings
based on ideclogy instead of what
the faw actually says. Never mind
that they have enthusiastically
supported judicial activism in the
past and that Roe vs. Wade, the
decision legalizing abortion, was
in itself a blatant act of judidial
activism,

Owen is under fire not be-
cause she is a judicial activist but
because she is perceived as a con-
servative activist.

The facts are, however, that
Owen based her opinion on L1S,

Supreme Court guidelines — and
the author of the law said she had
interpreted it the way
ture intended.

Parental notification laws are
designed not just to protect chil-
dren but also to keep pedophiles
from coercing their young victims
into destroying the evidence be-
fore they can be amested, tied
and locked up. They are not
something that the courts should
routinely circumvent, except un-
der rather limited conditions pre-
scribed by law.

Critics complain, less vodfer-
ously, about other Owen opinions
— that a person shouldn't collect
insurance benefits on a house a
spouse destroyed by arson, for
example. That, critics insist, proves
she is too pro-business. But why
should an arsonist be allowed to
profit from his own crime?

The appointment is being
scandalously politicized. Owen
deserves better. More importantly,
the American people deserve bet-
ter.

the t egggl -
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JUDICIARY: Wrong weapon

The American Bar Association sent an important message to the U.S.
Senate: Stop using the federal courts as a political club for beating
President Bush over the head.

The actual wording was politically neutral, a concession to Democrats in
the ABA House of Delegates. It simply implored the president and
Senate to move quickly in filling judicial vacancies. Clearly the message
was intended for the Senate, however, given its egregious stonewalling
of Bush's nonunees.

There are 80 vacancies on the federal bench, including 27 on appeals
courts. Dockets are backing up, and the Senate leadership apparently
couldn't care less. Several circuit court nominees have waited for more
than a year without even the courtesy of a Judiciary Commiittee hearing.

At last count, 52 percent of Bush's nominees had been confirmed.

By contrast, 90 percent of the previous president's nominees were
confirmed during his first two years in office. Admittedly, Bush hasn't
been in office two years yet. Time is running out, however, particularly

-~ since Congress generally goes home carly in election years -- and there
. has been no indication by Majority Leader Tom Daschie that he plans to

speed up the process.

- Daschle and his followers won't allow significant tax cuts, which are
. badly needed to jump-start the economy. They load down homeland

security bills with pork, creating budget deficits that they try to blame on
the president. And they refuse to fil} judicial appointments, perhaps
hoping Bush also will be blamed for the slow pace of justice.

e

Senate's Dernocratic leadership says it is leery of Bush's a
because many interpret the Constitution to mean only what its authors
intended.

But if the Constitution's meaning is to be changed daily, there is no point
in having a constitution -~ and all inalienable rights are meaningless

8202002 2:23 PM
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because they are subject to repeal at the whim of any judge at any given

time,

As the Democrats said when they occupied the White House, there
should be no philosophical litmus test for serving on the federal bench.
The only issues should be judicial scholarship and temperament. If those
criteria were used, nearly all of the president's appointees would be
confirmed quickly.
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Travis County attorney to review high court clerk bonuses

HOUSTON — The Travis
County attorney, responding © a
complaint by a public watchdog
group, is looking into whether
bonuses paid to Texas Supreme
Court law clerks violate the state
law bangping gifts to public ser-
vanis.

much as $35,000.

Chief Justice Thomas R.
Phillips said the aine justices
don't let the clerks work on cés-
es invelving their future employ-

- ers.

But County Attorney Ken
Oden’s inquiry has pointed out

in having public servants be free
from influence,

The penal code chapter says a
judicial employee breaks the law
if be “solicits, accepts or agrees
to accept any benefit” from a
person who might have an inter-
est before the' court. A law fiem

At issue is the possibility that weaknésses in the screening is in violation if it knowingly

a clerk might wind up advising a
judge an 2 case involving his or
her future law-firm employer.
*“The practice of private firms
subsidizing court clerks raises
serious ethical and legal issues,”
said Crs Feldman. staff attorney

process, Several justices, for
example, were unaware that
some law firms pay the bonuses

e the e egl
work at the court,
Feldman said that in the last

eight years, 76 clerks worked at.

“offers, confers or agrees to con-
fer any benefit on.a public ser-
-vant” that it knows the public
servant is prohibited from
..accepting. .
The court has safeguards in
place to prevent conflicts, said

for Texans for Public Justice, “If ~ the court during the same tirfie . Daniel Alexander, who clerks for

the Supreme Court does 1ot tol-
low the law, no one will.”

Texas lawmakers hope to fix
the problem. Rep. Sylvester

“Tuner, D-Houston, who chairs
an appropriations subcommities -

that is reviewing the court’s bud-

that their immediate future-

—eomployers had cases pending

there. Those clerks faced 402

potential conflicts of interest,
- Feldman said.

_prosecute anyone because the

" Justice Craig Emoch, But
Alexander said that someone
who doesn’t understand the
internal workings of the tourt

"“might see an appearance of
Oden said ke has go plans to_

impropriety.”
Oue possibility. is requiring

get, said the issue will be dis-" bonuses have been a common _mere public disclosure of law-

cussed this week.

During a ope-year term, court
clerks research cases and advise’
individual justices about
appeals, They gain valuable
experience and prestige but are
paid §37,900 for their year’s
work. First-year associates at top
Texas firms can make $125,000

practice for years and had gever
been suggested to be illegal or
unethical.

“I've found no evidence of
any tatentional misconduct by
clerks, potential clerks, law
firms or the court.” he said.

But Oden said he can't ignore

the fact that the law appears to

firm bonuses and benefits paid
to clerks, Oden sajd.

State  legislators have
expressed a willingness to
rewrite Texas statutes to cxempt
the law-firm bonuses. As an
alternative, the court has asked
for an extra $1 million a year to
do away with the 18 clerks, two

a year and earn bonuses of as prohibit the bonuses, and that of whom serve each Jjustice, and
. there js a public policy interest

hire full-time staff attorneys.
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Before Tuesday's hearing for Texas Supreme Court Justice Priscilla Re
Owen, the last judicial nominee to be questioned so carefully on .2
abortion may have been David Souter. :g:il‘x_l:-:‘
apa

Tt was 1990, and President George H.W. Bush had named Souter -
then an obscure federat appellate judge in New Hampshire - to
succeed Supreme Court Justice William Brennan.

Quizzed by Senate Judiciary Committee members about a woman's
right to choose and the high court's Roe vs, Wade ruling, Souter

offered a story. He told of counseling a friend who was considering
abaortion and the deep concern with which he approached the task.

He offered no detail about what advice he offered; he divulged no
inkiing about his personal views or how he might vote as a justice.
And abortion did not become a deal-breaker for Senate approval.

In 1992, Souter voted to uphold 2 woman's right to choose abortion
without undue state interference up to the poeint of fetal viability.

Now, Owen is no David Souter. And the court to which she has been
nominated, the 5th U.S. Circuit Court of Appeals, is not the highest

in the fand,

But she was questioned extensively last week because of her
writings in cases involving Texas' law that requires parental
notification for most minor girls seeking abortions.

Ahnartian waen't the anly Fanis nf ranesrs ba Namacrate an fha
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committee, given that Owen's critics have called her too

pro-business and anti-consumer.
Columnist
Nobody knows Fort But abortion seemed to have a high profile.
Worth like Bud
Kennedy.

* Bud
Kennedy nomination turn on that single issue.

And the Judiciary Committee would be dodying its duty to et this

. Owen is an intelfigent, capable judge with excellent academic
Place classified ads
in the Star-Telegram credentials and two statewide elections under her beft. But - the

It's as easy as 1-2-310 | ,aminisiration's claims %o the contrary - she's arguably not the most
compose, schedule and
place your classifieds
ads. " mind on the Texas Supreme Court.
** Place S-T classified

ads here

prilliant conservative scholar around, or even the sharpest legal

Owen told the ludiciary Committee that she decides cases "on the
basis of fair and consistent application of the law." But some of
Owen's votes have shown a willingness to second-guess the
Legisiature and juries and narrowly interpret the Texas Public

Information Act.

The 5th Circuit's work is considerably different from that in the Texas
Supreme Court, which is the court of last resort for state civil cases.
The appeals court handies civil and criminal cases from Louisiana,
Mississippi and Texas, and it becomes the final arbiter of many
disputes because the U.S. Supreme Court accepts fewer than 100

cases a year.

But the groups lobbying hard both against and in support of Owen
are Ipoking beyond New Orleans, the Sth Circuit's home. A jurist
from Bush's home state, enjoying as Owen does the backing of
presidential adviser Karl Rove, would on a federal appeals court be

weli-positioned for a Supreme Court nomination.

Interest groups, by definition, are going to bring biased perspectives
to the debate, whatever their political perspective. Their rhetoric
might distort the facts, and it probably will infuriate the opposing
side. But they can add valuable dimension to the debate to ensure
that it is full and informed.

Ultimately, though, senators have the duty to sort through the
partisan arguments and be driven by more than narrow concerns or

litmus tests.

2972002 12
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In his opening statement Tuesday, Republican Sen. Orrin Hatch

quoted fellow committee member Sen. Joseph Biden, a Democrat, in

defining the senate's role:

"[ludicial confirmation] is not about pro-life or pro-choice,
conservative or tiberal; it is not about Democrat or Republican. It is
about intellectual and professional competence to serve as a
member of the third co-equal branch of the government.”

It is the job of the Senate -~ whether it votes Owen up or down - to
act from that basis and not from power politics.

=

email this | print this
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THE WHITE HOUSE
WASHINGTON
April 5, 2002 R

Dear Chairman Leahy

In our recent conversations, you suggested that the White House should examine whether
contributions Justice Owen received for her campaigns for the Texas Supreme Court raise any
legitimate issue with respect to her fitness to serve on the Fifth Circuit. We have done as you bave
suggested, and 1 see no basis to question Justice Owen’s fitness to serve on the Fifth Circuit. The
record reflects that she has at all ties acted properly and in complete compliance with both the letter
and the spirt of the rules relating to judicial campaign finance.

1 am certain you will agree that it was entirely proper for Justice Owen’s campaign to receive
contributions. Article 5 of the Texas Constitution provides that candidates for the state judiciary run in
contested elections, which are partisan under Texas election law, and Canon 4D(1) of the Texas Code
of Judicial Conduct provides that the candidates may solicit and accept campaign funds. Like
Senators, therefore, candidates for the state judiciary in Texas may receive contributions to finance
their campaigns.

To be sure, Justice Owen and many others would prefer a system of appointed rather than
elected state judges. In fact, Justice Owen has long advocated appointment of judges (coupled with
“etention elections). She has written to fellow Texas attorneys on the issue, committed to a new
system in League of Women Voters publications, and appeared as a pro-reform witness before the
Texas Legislature. She has explained even to partisan groups why judges should be selected on merit,
But the people in some states, including Texas, have chosen a system of contested elections for judges.
Elected state judges certainly are not barred from future appointment to the federal judiciary; on the
contrary, some notable federal appellate judges whom President Clinton nominated and you supported
were state judges who bad run and been elected in contested elections -- Fortunato Benevides and
James Dennis, for example, from the Fifth Circuit.

UL AU CUi ek Wih YUl WULRR LI Dl ity il i
Justice Owen’s campaign reccived contributions. In her 1994 aud 2000 elecnons Jusuce Owen s
campaign quite properly received contributions from a large number of entities and individuals, with
na single contributor predominating. In the 1994 election cycle, her campaign received approximately
$1.2 milfion in contributions from 3,084 different contributors. Included in that total was $8,800 from
employees of Enron and its employee-funded political action committee. Employees of Enron thus
contributed less than 1% of the total contributions to her campaign, And Justice Owen’s campaign, of
course, received no corporate contributions fiom Enron or any Enron-affiliated corporation, as such
corporate contributions are not permissible under Texas law. Notably, in the 1994 election, ot onjy
did Justice Owen comply with all campaign laws, she went beyond what the law required and
voluntarily lmited contributions when rany other jedicial candidates did not do so.

In the 2000 election cycle, Justice Owen’s campaign received approximately $300,000 in
contributions from 273 different contributors. [ that cycle, her campaign received no contributions
from Enron or its affiliates, from emmployees of Enron, or from Enron’s political action committze. In
addition, Justice Owen ultimately had no Democratic or Republican opponent in the 2000 election
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cycle, and she closed her campaign office and returmned most of her unspent contributions, an act that 1
believe is unusual in Texas judicial history.

{t was entirely proper for Justice Owen’s campaign W recelve campaign contnibutions,
including the contributions from Enron employees. Indeed, seven of the nine current Texas Supreme
Court Justices received Enron contributions, and several of them recetved more than Justice Owen's
campaign received. As this record demonstrates, elected judges certainly did not act improperly in the
past, before anyone knew about Enron’s financial situation, by receiving contributions from employees
of Enron - any more than it could be said that Members of Congress acted unproperly in the past by
recetving contributions from Enron,

If, as is evident from the foregoing discussion, there was nothing amiss with the fact that
Justice Owen received donations or with the sources from which she received them, the only other
possible area of concern with her conduct relating to campaign contributors would be her decisions
from the bench, Texas Code of Judicial Conduct Canon 3(B)(1) provides that a judge “shal/ hear and
decide matters assigned to the judges except those in which disqualification is required or recusal is
appropriate.” And it is well-established that judicial recusal is neither necessary nor appropriate in
cases involving parties or counsel who contributed to that judge’s campaign. See Public Citizen, Inc.
v. Bomer, 274 F.3d 212, 215 (5th Cir. 2001); Apex Towing Co. v, Tolin, 997 S.W.2d 903, 907 (Tex.
App. 1999), rev'd on other grounds, 41 S.W.3d 118 (Tex. 2001); Aguilar v. Anderson, 855 S.W.2d
799, 802 (Tex. App. 1993); J-IV Invs. v. David Lynn Mach., Inc., 784 S.W.2d 106, 107 {Tex. App.
1990). Indeed, in any state with elected judges, any other rule would be unworkable. The primary
protections against inappropriate influence on judges from campaign contributions are disclosure of
contributions and adherence to the tradition by which judges explain the reasons for their decisions. If
the people of a state deem those protections insufficient, the people may choose a system of appointed
judges rather thao elected judges, as Justice Owen has advocated for Texas.

Surmising that the concems you raised would likely focus on her sitting in cases in which
Enron had an interest, we have undertaken a review of her decisions in such cases. We have reviewed
Texas Supreme Court docket records and Enron’s 1994-2000 SEC Form 10Ks to determine the cases
in which Enron or affiliates of Enron were parties to proceedings before the Court since January 1995

w Slun G e bt vaid W aiee S
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proceedings involving Enron have been ordinary and raise no questions whatsoever.

A judge’s decisions are propesly assessed by examining their legal reasoning, not by
conducting any kind of numerical or statistical calculations. But ever those who would attempt to
draw conclusions based on such calculations would find nothing in connection with these Enron cases.
To begin with, we are aware of no proceeding involving Enron in which Justice Owen cast the
deciding vote. In six proceedings in which we know that Enron was a party, Justice Owen’s vote can
be characterized us favorable to Enron in two cases and adverse in two cases. With respect te the
remaining two, one cannot be characterized either way, and she did not participate in the other case
because it had been a matter at her iaw firm when she was a partner. Fight other matters came before
the Court in which we know that Enron or an affiliate was a party, but the Court declined to hear them.
In those maiters, the Court’s actions could be characterized as favorable to Earon in four cases, adverse
in three cases, and cue was dismissed by agreement of the parties. We will supply the Judiciary
Committee copies of the cases on request.
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There has been some media aitention on one case involving Eoron in which Justice Owen
wrnte the opinion for the Court, See Enron Corp. v. Spring Ureek independent Schoo! District, 922
SW.2d 931 {Tex. 1996). The issue in that case concerned the constitutionality of an ad valore
statute that aliowed market vatue of inventory to be set on one of two different dates. Tohe Court i
that the statute did not violate the state constitution - and the decision was unanimous. [ understand
that two Democralic Justices whuo sat on the Court at that time {(Justices Raul Gonzalez and Rose
Spector) have written to you to explain the case, indicating that Justice Owen’s participation in the
case was entirely proper. Moreover, the lawyer who represented a party opposing Enron in this case
{Robert Mott) recently was quoted as saying that criticism of Justice Owen for her role in this case is
“nonseanse.” Texas Lawyer (April 1, 2002). In my judgment, this case raises no legitimate 1ssue with
respect to Justice Owen's confirmation,

Finally, I am informed that, if confirmed, Justice Owen will donate all of her unspent campaign
contributions to qualifying tax-exempt charitable and educational institutions, as is contemplated under
section 254.204(a)(5) of the Texas Electiou Code.

{ trust thut the foregoing will resolve all questions concernung the propriety of Justice Dwen’s
activities in relation to financing her campaigns. As you know, I served with Justice Owen, and I am
convinced from my work with her that she is a person of exceptional integrity, character, and intellect.
Both Senators from Texas strongly support her nomination. The American Bar Association has
unanimously rated Justice Owen “well qualified,” and one factor in that rating process is the nominee’s

integrity,

Despite her superb qualifications and the “judicial emergency” in the Fifth Circuit declared by
the Judicial Conference of the United States, Justice Owen has not received a hearing for nzarly 11
menths since her May 9, 2001, nomination. We respectfully request that the Comumittee afford this
exceptional nominee a prompt hearing and vote,

Sincerely,
Caﬁnsel to the President

The Honorable Yatnek J. Leahy
United States Sepate
Washington, DC 20510

ce: The Honorable Orrin Hatch
The Honorable Phil Gramm
The Honorable Kay Bailey Hurchison
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Rt Foruwalas
1051 River Plsniiction Diive
isstirr, T 78747
{513/ 2801008 (Roms}
(518) 3056746 (iwork)

July 19, 2002

Deas Editors:

{ write concermning the article appearing in your paper on July 14, 2002 entitied Death 57
plaintiff could haunt nominee, an article that I find to be inaccurate, one-sided and unfair.

The article references a particular case — Ford Motor Co, v. Miles — decided by the
Supreme Court of Texas in 1998. According to the article, the opinion of the court authored by
Justice QOwen and which I joined, decided the case on “a question that was not among the issues
the Supreme Court had agreed to hear when it accepted the case,” umplying that the cour;
decided the case on an issue not presented. The statement is misleading. As any experiepces
practitioner before the court knows, once a case s before the court, the whole case is before the
court. The court has the right and 2ability to decide the case on any ground preserved for 1aview
and presented in the briefs. Of notce, in this case, the venue issue was vigorously contested i the
irial court, in the court of appeals, and in the briefs before the Supreme Court.

The acecident which gave rise to the lawsuit occurred in Dallas Tounty, the pickuy
involved in the accident was sold and serviced in Dallas County, and Ford’s regiopal offics was
in Dallas County. However, as is their right, the plaintiffs chose to pursue the lawsuii in Rusk
County, a county that had no connection to the accident. Ultimately, the Supreme Court agreed
with the defendants that the plaintiffs had filed suit in the wrong county and remanded the cass
for a new trial in a proper county. That decision was well reasoned and follows a long-staading
iaw in Texas that the filing of a Jawsuit in an improper county requires reversal.

That leads me to my second point. The delay in the ultimate resolution of the lawsuds, 5
least in part, was aitributable to the plaintiffs and their aftormeys. The plaintiffs’ attomeys
a strategic decision to pursue the Jawsuit in a county that had no relationship to the tase. Thai
decision, consciously made by plaintiff’s attorneys, resulted in a reversal by the Supreme Jour!
of Texas. Your article should have pointed out that the plaintiffs often shop for a mors faverabis
forum, but they know in advance that if they guess wrong, they risk reversal of the case

In addition, | must take exception to the article’s reliance on nformation gained from =
former Supreme Court of Texas briefing attorney. First, I am disappointed to read the comments
of a former briefing atiomey regarding the internal operations of the court on any given sase
These matters are strictly confidential. Second, as Ms. Hays knows, there are numerous ressons
why if may take a substantial amount of time to render a decision in a particular case and some
of the delay cannot be blamed on the author of the majority opinion. Third, the article shoujd
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have disclosed that Ms. Hays is not just “a Dallas attomey,” but is the chairperson of the Lallas
County Democratic Party.

o sum, your articie was unfair to Justice Owen. I served with Justice Owen for » numbe;
of years on the Supreme Court of Texas. I found her to extremely bright, hard working, diligen:
in her work, and of the highest integrity. In my opinion, the United States Senate should rove
quickly to confirm her nomination to the United States Fifth Circuit Court of Appeals. In the
meantime, your newspaper should endeavor to report about her and her work as a jurist in a more
even-handed manner.

Raul A. Gonzalez, it
Justice, Supreme Court of Texas (et

W
¢
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Apri} 1, 2002

The Honorable Patrick Leahy
Chairman, Committec on the Judiciary
United States Senate

224 Russell Senate Office Building
Washington, D.C. 20510

Re: Justice Priscilla Owen
Dear Senator Leaky:

We served on the Texas Supreme Court with Justice Priscilla Owen when the case of
Enron Corporation et al. v. Spring Creek Independent School District, 922 S.W.2d 933 (Tex.
1996) was decided. Tho issue In this case was the constitutionslity of an ad valorem tax statute
that allowed market valuc of inventory to be set on two different detes. In 2 unanimous opinion,
all justices, Democrats and Republicans alike, agreed with the opinion authored by Justice {Jwex:
that the choice of the valuation date in ad valorem tax statute did not violate a provision »f the
State Constitution requiring mniformity and equality in ad valorom taxation, We found the
decisions of the United States Supreme Court and other states instructive on this issue.

Tn our ruling, we agreed with the rulings of the Hamis County Appraisal District and e
trial court.

Cordially,

Raul A. Gonzalez ]

Rose Spector

Justice, Texas Supreme Court
1984-1998 .

OF COUNSEL

LoCKE LipDELL & Sapp LLP
100 Congress Avenuc, Suite 300
Austin, Texas 78701

(512) 305-4746'

{512) 305-4800-fax

Justice, Texas Supreme Court
1992.1998

OF COUNSEL

BICKERSTAFF HEATH SMILEY POLLAN
KEBVER & McDaniEL, L.L¥

816 Congress Avenue, Suite 170f

Austin, Texas 78701

(512) 472-8021

(512) 320-5638-fax
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Statement of Senator Grassley for Judiciary Hearing on
Fifth Circuit Nominee Priscilla Owen, March 13, 2003
Once again, I’d like to welcome Justice Owen to the Senate
Judiciary Committee. It’s unfortunate that the Senate wasn’t
able to confirm her nomination last year when it was first
offered. As my colleagues know, the Fifth Circuit currently
has six vacancies, and the seat Justice Owen will fill, if
confirmed, has been labeled by the Judicial Conference as a
“judicial emergency”, so it’s important that we act quickly to

fill this judgeship.

Mr. Chairman, I'd like to make a few comments about
Justice Owen’s qualifications and address some of the
criticisms that have been unfairly lodged against this highly
qualified individual. First, a few words on Justice Owen’s
stellar background. Justice Owen graduated from law school
with honors, and received the highest possible score on the
Texas Bar exam. This feat is ample evidence of the fact that

she possesses the needed intellect to be a court of appeals

1
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judge.

But in addition to intellect she has significant courtroom
experience. For 17 years she practiced with the Houston law
firm of Andrews and Kurth on a broad range of civil matters
at the trial and appellate levels. Further, she is currently a
Justice on the Texas Supreme Court, elected for a second
term in 2000 with 84% of the Texas vote and the
endorsement of every major Texas newspaper. She is
involved in a number of pro bono and community activities,
including the Supreme Court of Texas’ Court-Annexed
Mediation Task Force, Family Law 2000 and Board of Texas
Hearing and Service Dogs, and she teaches Sunday School
and serves as the head of the altar guild. Finally, the ABA
gave Justice Owen a unanimous rating of “Well Qualified”,

their highest rating possible.

In spite of her outstanding qualifications, a number of “off-

2
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Hill” attack groups have criticized Justice Owen’s record.
They claim that she is a conservative judicial activist that
doesn’t follow the law. An examination of Justice Owen’s
record on the Texas Supreme Court would reveal that these
allegations are inaccurate. In fact, several of her fellow
jurists on that Court and other members of the Texas bar,
have praised her in their letters to this Committee. They
report in these letters that Justice Owen scrupulously follows
the law when she interprets statutes and legislative intent.
They say that she follows the United States Constitution and

the Supreme Court precedent that interprets it.

I would like to highlight a comment from one such letter. In
a July 2002 letter to Senator Leahy, the former Democratic
Chief Justice of the Texas Supreme Court, John L. Hill wrote
that, “After years of closely observing Justice Owen’s work,
I can assert with confidence that her approach to judicial

decision-making is restrained, that her opinions are fair and
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well reasoned, and that her integrity is beyond reproach.”

Justice Owen’s critics also claim that she has been
improperly influenced by campaign funds in her decision-
making. But the Texas judicial system allows for campaign
contributions and Justice Owen had every right to participate
in it. Further, in ruling on a particular case, no one has ever
accused Justice Owen of actual wrongdoing, nor has she ever
been asked to recuse herself based on the campaign
contributions she received. In fact, Justice Owen has been
out front in Texas in calling for the overhaul of the state’s

judicial selection system.

Moreover, Justice Owen is strongly supported by her
community. She has received a number of letters in her
support from both Republicans and Democrats, singing
praise for her integrity, character and morality, as well as her

intelligence and legal accomplishments. These letters
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counter the allegations charged against Justice Owen. One
supporter describes these attacks on her strong record as
“breathtakingly dishonest, ignoring her long-held

commitment to reform and grossly distorting her rulings.”

Unfortunately, just as with the nominations of Miguel
Estrada, Jeffrey Sutton, Deborah Cook, and John Roberts, I
believe that these critics of Justice Owen have a political
agenda. They are requesting us to use their own
organizations’ agendas as a litmus test as to whether
Congress should vote to confirm or reject a judicial nominee.
In fact, they only want judges that rule consistent with their
ideology, regardless of the law. That’s wrong. Differences
in one’s own beliefs shouldn’t be the litmus test in evaluating
whether a judicial nomination should or shouldn’t be
confirmed. Instead, it’s the judicial nominee’s ability to

follow and respect the rule of law.
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While on the Texas Supreme Court Justice Owen has proven
herself to be a justice who respects the law who resists the

temptation to be an activists. I believe that she will continue
to be such a judge, should we confirm her to the Fifth Circuit

Court of Appeals.
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Congress of the Wnited States
_ {Houge of Repregentatives “
Waghington, BE 205154303

RALPH M.

DR N

HALL LOIENCE

i3, 2002

Chairman Pamick Leahy

Ranking Member Orrin Hatch

Senate Judiciary Commitiee

Dirksen Senate Otfice Bidg., Rin, SD-224
Washington, DC 20313

Dear Chairman Leahy and Ranking Member Orrin Hatch:

When I came to Congress, | came with the belief that Presidents, whether Republicas
Democrat. have the right 1o appoint judges as they see fit, and that the Sénate had the du
extra mile to confirm the President’s nominees. 1 have changed my mind as ! have stu
nominees for the last 20 vears. | have the utmost respect for the decisions this President makes — 2
that includes his judicial appointments. Accordingly, I support President Bush’s apposnmen
Justice Priscilla Owen and the large number of his Federal Judge appointments that have languished
in the Senate. | hope that President Bush’s nomination will go through as quickiy as possible viith
no further delays.

important matter. Wit regacds, { an

{ appreciaie the

Sincgrely,

T otp

Raiph M. Hal]
Member of Congress

wgr Senator Kay Bailey Hurchison
Senator Phil Gramm
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News Release

JUDICIARY COMMITTEE

United States Senate » Senator Orrin Hatch, Chairman

March 13, 2003 Contact: Margarita Tapia, 202/224-5225

Statement of Chairman Orrin G. Hatch
Before the United States Senate Committee on the Judiciary
Heariong On

“SETTING THE RECORD STRAIGHT:
THE NOMINATION OF JUSTICE PRISCILLA OWEN”

Welcome to this hearing on the nomination of Justice Priscilla Owen of Texas to the US
Court of Appeals for the Fifth Circuit. Justice Owen, we want to welcome you again to the
Committee. A lot of people have been looking forward to this Committee’s reconsideration of
this nomination. People in my home state of Utah have flooded my office with phone calls and
letters and e-mails in support, and I’ve heard from quite a few folks from Texas and elsewhere
across the country as well.

1 called this hearing because I believe Justice Owen’s treatment in this Committee last
September was unfair, unfounded, and frankly a disgrace to the Senate. As several of the
Members who voted against her admitted, Justice Owen is a tremendously intelligent, talented
and well-credentialed nominee. She eamed the American Bar Association’s highest rating,
unanimously well qualified - and was the first person with that rating ever voted down in this
Committee. She is also an honest, decent, fair, principled and compassionate human being and
jurist whose service on the Fifth Circuit would be a great benefit to that court and our country.
She should have been confirmed last year, and she should be confirmed this year.

I have made these views clear several times, so it should come as no surprise that, after
the American voters returned the Senate to the Republicans, and therefore the Chairmanship of
this Committee to me, that this Committee will now begin setting straight the mistake it made by
halting this nomination in Committee last fall. We will have a hearing; we will have a vote in
Committee; and we will give the full Senate an opportunity to vote on this nomination. It is
important to note that the Committee vote last year was a straight party-line vote which denied
the rest of the Senators an ability to vote on Justice Owen.

Let me be clear about one other thing: I personally do not believe that Justice Owen
needs another hearing. Justice Owen gave complete and appropriate answers to all questions.
Senator Feinstein, who presided at last year’s hearing, was entirely fair and appropriate in that
role. As Senator Leahy said before the Committee vote, “Those who have had concerns have
raised them and have heard the nominee’s responses. To her credit, she has met privately with
those who have had concerns, as well as her public testimony, and has answered the follow-up
questions.” I agree that Justice Owen has answered all relevant questions — and then some - and
has provided this Committee with all the information it needs. She is a model witness - one of
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the very best this Committee has ever had the honor of considering. This hearing is not a do-
over for Justice Owen — it is an encore.

For the Committee, this hearing is about remedying the wrongful treatment provided to

Justice Owen. 1don’t say this to offend any Member of this Committee - I think they all know
that I have deep personal respect for each one of them, and I know they voted according to their
best judgment at the time. Nevertheless, as 1 reviewed the transcript of Justice Owen’s last
hearing, read her answers to written follow-up questions, and then reviewed the comments made
at the markup debate, [ was struck at the pervasive way in which Justice Owen’s answers were
almost totally ignored. The same accusations made by Members at her hearing were repeated at
the markup as if Justice Owen’s answers did not even exist — as if she was never even before the
Committee.

Let me give just a couple of examples — there are too many to cover them all.

At the hearing, Justice Owen was accused of needlessly delaying an opinion in the case
of Ford v. Miles, the Willie Searcy case, and it was alleged that the young man died
waiting for Justice Owen’s opinion. Justice Owen clarified that Mr. Searcy passed away
three years after the Texas Supreme Court’s decision. But the same false allegation was
raised and repeated at the markup as if Justice Owen had never given this Committec the
correct facts.

At the hearing, Justice Owen was accused of ruling against abortion rights in cases
mvolving Texas’s parental notification law. Justice Owen clarified that the notification
statute, and therefore her written opinions, concerned only the law that girls younger than
18 tell one of their parents. The right of those girls to obtain abortions was never
questioned by the law or by Justice Owen. Yet, as if she had never appeared before the
Committee, one Member of the Committee stated during the markup debate that Justice
Owen is “frequently in dissent from rulings of the Texas Court majority sustaining a
young woman’s right to have an abortion.” That is simply an outrageous misstatement of
the facts.

Also at the hearing, Justice Owen was accused of not finding in favor of any plaintiffs or
consumers — as if a good judge would simply hand out half of her decisions to plaintiffs
and half to defendants in a display of ends-oriented activism, rather than look to the law
upon which both sides based their arguments. Justice Owen listed a number of cases in
which, based on the law, she had ruled on the side of individual plaintiffs, including GTE
v. Bruce, a case affirming a $275,000 dotlar jury verdict in favor of female victims of
sexual harassment. But at the markup, several Members repeated the allegation as
though her testimony and answers to follow-up questions had been written in invisible
ink.

In her written questions, Justice Owen was asked about her dissent in the case of Weiner
v. Wasson, the charge being made that the majority opinion had “lectured” justice Owen
about the importance of following precedent. Justice Owen pointed out in a cogent
written response that the majority was in fact responding to an argument made by the

[
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defendant that a prior Texas Supreme Court decision should be overturned. At the
markup the very same charge was repeated, as though Justice Owen had entered a guilty
plea previously.

There are several other examples, including the fact that Judge Gonzales® oft-repeated
comment was not directed at Justice Owen, that I do not have the time to get into. But this
pattern of ignoring answers is exactly what happened to Justice Owen.

So although we are not beginning anew to review this nomination, and there is no reason
simply to rehash old and answered allegations, I nevertheless hope and expect Committee
Members ~ especially those who voted against her — to come to this hearing with a fresh mind,
and with a genuine willingness to listen, to consider, and to think again.

We are quite fortunate to have with us today the Senators from Texas, whose support for
Justice Owen’s nomination is as well-known as it is well-deserved. Texas could not have two
finer and more effective public servants in the Senate. Senator Hutchinson has worked tirelessly
over the past two years to make sure our colleagues know the facts about Justice Owen’s
distinguished career, service to Texas, and perhaps most importantly, Justice Owen’s high
personal integrity, fairness and commitment to equal justice under the law.

Senator Cornyn, although new to the Senate, is certainly not a newcomer to this nomination,
to Justice Owen, or to several of the issues that were misunderstood or misconstrued as part of
the effort to halt this nomination in Committee last fall. Indeed, Senator Cornyn knows many of
these issues better than any other Member of this Committee ever could. Senator Comyn brings
a unique and compelling perspective on Justice Owen’s nomination, having served side-by-side
with Justice Owen as a colleague on the Texas Supreme Court. He examined many of the same
legal issues and knows how she approached them. He knows how judges go about their work.
Senator Cornyn understands that judges are called upon to render their very best judgment in
frequently difficult and close cases and that sometimes judges will have legitimate differences of
opinion among themselves and express themselves accordingly.

I find it particularly significant that Senator Cornyn supports Justice Owen even though they
did not always agree on the bench. His sapport is based on how Justice Owen goes about the job
of being a judge, not on whether she reaches the same outcome he would. Iurge all of my
colleagues to think this way. Any attempt to emphasize the points on which Senator Cornyn and
Justice Owen disagree will backfire — it only proves the point better, So Senator Cornyn’s
endorsement of Justice Owen has extraordinary credibility to me, and should, by itself, provide
Members of this Committee a fresh view of this nomination.

So I am looking forward to hearing from the Texas Senators, and from Justice Owen. And I
am optimistically looking forward to evidence of renewed open mindedness from my colleagues.
With that hope, I'll turn to the Ranking Member for any statement he would like to make at this
point.

H#t#
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JACK HIGHTOWER
5905 Doonte Valley Coust
Austin, Texas 78735
512/452-7327
E-Maill: hitr@ons.com
August 20, 2002

Via Facsimile 202-224-2725

The Honorable Russell Feingold

Commiittee on the Judiciary

United States Senate

506 Hart Scnate Office Building

Washiugton, D.C. 20510

Dear Senator Feingold:

It was my prik Jege to serve as a member of the Supreme Court of Texas with Justice
Priscilla Owen for two years prior to my retircment from the bench January 1, 1996, |
bad not known her personally prior to that time. | knew that she had graduated from my
alma mater with honor and was a valued her of the Andrews & Kurth Isw firmy in
Houston.

When Justice Owen joined the court she impressed me as being a very quick study
because although she had no previous judicial experience she scemed to be able to
quickly grasp the issues and frame them into judicial questions with great clarity.

In my opinion she was unbiased and wanted to find the core legal issuc in each case.

When she joined the court T knew, of course, that Priscilla was a Republican. She ran and
the Ropohlicen tieket ! am coovinced that he nolitical philosorh is
honestly Republican. That is as it should be. | am a Democrat and my political
philosophy is Democratic, but ! tried very hard not to ket preconceived philosopiny
infjuence my decision on matters before the court. 1 believe that Justice Owen has donc
the samc,

weas clacted on

{ AtnWse-orthe opinion that the people are not weli served by the partisan election of
wdges. 1 have not alwayshucnofthsopxmom but after two statewide elections for the
court, and afler raising and spending millions of dollars, I believe that there must be &

better way.
Yours truly,/ /
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John L. Hill

JP Morgan Chase Tower
600 Travis Street, Suite 3400

Houston, Texas 77002
(713) 226-1230

Jaly 19, 2002

Via Facsimile (202) 224-9516
and First Class Mail

The Honorable Patrick Leahy
Chairman, Committee on the Judiciary
United States Senate

224 Russell Senate Office Building
Washington, D. C. 20510

Dear Chairman

President Bush honored impeccable integrity, character, and scholarship when he nominated to
the U.S. Court of Appeals for the Fifth Circuit a leading voice for reform in the Texas judiciary:

Priscilla Owen.

1 came to know Justice Owen several years ago during her service on the Texas Supreme Court,
where 1 bad previously served as Chief Justice. Then and now, Justice Owen has distinguished herself
as a forceful advocate for reforming Texas’s system for selecting judges. Under the state Constitution,
for more than 125 years, Texas has selected its judges through contested elections, and the law
therefore permits judicial candidates to receive campaign confributions. The system has positive
aspects, but one of the downsides is that it invites speculation about whether judges should preside in
cases where their contributors appear as attorneys or parties. That’s why Justice Owen tirelessly bas
fought to minimize the influence of campaign contributions in judicial elections.

Reflecting her early commitment to the integrity of the courts, Justice Owen signed a judicial
reform pledge during her first campaign in 1994. She has championed several proposed constitutional
amendments, including an option for judges to run in non-partisan retention elections. She has written
to members of the bench and bar, urging them to back reform. She has argued that the judiciary should
be above the influence of partisan politics. And in a unique combination of symbolism and substance,
Justice Owen returned over a third of her campaign contributions after not drawing a Democrat or
Republican opponent during her 2000 re-election campaign.

Justice Owen and I would be the first to admit that the Texas judicial-selection system is in
need of reform. But some special interest groups confuse flaws in our system with flaws in our judges.
These groups insist on denouncing individual members of the judiciary, when reform of the laws they
dislike can only come from amending the Texas Constitution, which Justice Owen strongly supports.
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The Honorable Patrick Leahy
July 19, 2002
Page 2

Their attacks on Justice Owen in particular are breathtakingly dishonest, ignoring her long-held
commitment to reform and grossly distorting her rulings. Tellingly, the groups make no effort to
assess whether her decisions are legally sound, and instead are content to fall back on the canard of an
“appearance of impropriety.” Nor have they so much as acknowledged Justice Owen’s unswerving
leadership in seeking reform——reforms of which they presumably approve. The groups lack credibility
when they attack Justice Owen for participating in a system that has been in place longer than a
century, is mandated by the Texas Constitution, and is not within her ability to change by herself. 1
know Texas politics and can clearly say that these assaults on Justice Owen’s record are false,

misleading, and deliberate distortions.

After years of closely observing Justice Owen’s work, 1 can assert with confidence that her
approach to judicial decision-making is restrained, that her opinions are fair and well reasoned, and
that her integrity is beyond reproach. I echo the American Bar Association’s unanimous conclusion
that she is “well qualified” for the federal bench—the highest rating possible. United States Senators
from both sides of the aisle have called the ABA’s rating the “gold standard” of a nominee’s fitness for
the federal bench, and I agree with them. 1 know personally just how impeccable Justice Owen’s
credentials are,

After graduating in 1977 from Baylor Law School with honors at the top of her class, Justice
Owen carned the highest score on the Texas bar exam. Her academic excellence foreshadowed the
exceptional career to follow. Elected twice by the people of Texas, Justice Owen has served with
distinction on the Texas Supreme Court for more than seven years. In 2000, every major Texas
newspaper endorsed Justice Owen during her successful re-election bid.

President Bush and both Senators from Texas strongly support Justice Owen. I join them and
many, many others — of all political stripes — in calling on the U.S. Senate to give this intelligent,
ethical, and gified woman a fair hearing and swift Senate confirmation.

Very truly yours,
John L. Hill
JLH:br
[ Via Facsimile (202) 228-1698
and First Class Mail
The Honorable Orrin Hatch

United States Senate
152 Dirksen, Senate Office Building
Washington, D. C. 20510
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KAY BAILEY HUTCHISON
TEXAS
commsac; SCIE
. ANE TRANSPOAT,
Anited States Senate
WASHINGTON, DC 20510-4304
March 15, 2002
The Honorable Patrick Leahy

Chairman, Committee on the Judiciary
United States Senate

224 Russell Senate Office Buiiding
‘Washington, D.C. 20510

Dear My, Chairman

Tam dismayed to see the Wall Street Journal report today that sorae members of the
Senate may "target” the nomination of Justice Priscilla Owen to the United States Court o
Appeals for the Fifth Circuit. Iurge that the Committee on the Judiciary take swift and positi-ve
action on her nomination, particularly in light of the fact that Judge Priscilla Owen was amiony
the group of oriy"nai i1 federal judicial nominees announced by President Bush on May 9, 2011

Justice Ower’s steliar academic achievements and professional experiencs are
remarkable. She earned a cum laude bachelor of arts degree from Baylor University and
graduated cum laude from Baylor Law School in 1977. Thereafter, she earned the highest scoe
on the Texas Bar Exam. Prior to her election to the Supreme Court of Texas in 1994, she was =
partoer in the Texas law firm of Andrews & Kurth LLP where she practiced commerciat

litigation for seventeen years.

Justice Owen has delivered exemplary service on the Texas Supreme Cour, as affirme:
by her receiving positive endorsements from every ma]or newspaper in Texas aurmg her
successful re-election hid 10 2000, Tnstice Mhwer eniove hipartican ennnart and
with her nomination, the American Bar Association Standmg Comrmttec on the Federal fid
has unaninously voted Fustice Owen “Well Qualified” for appointment to the Unfted Stuies
Court of Appeals for the Fifth Circuit.

1 thank you and look forward to continuing to work with you and the other memb-
the Comrnittee to ensure that Justice Owen is carefully and efficiently consideres! for
. appointment to the federal bench.

Ray plailey Hutchison

S e G o e By
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23 May, 2001

President George W. Bush

The White House

Washington, D.C:

Re:  The Nomination of Justice Priscilla Owen of the Texas Supreme Court &
" the 5™ United States Court of Appeals

Dear Mr. President:

1 was very pleased to read that you have nominated Justice Owen 1o fill the
vacancy on the 5* Circuit Court of Appeals. In her service on the Texas Supreme Court,
Iusnee()wmhasmnhomdmanysxgmﬁmntdeclsxons,mchximgatlcastoncmscmmhm
saved untold litigation expenses by clarifying issues reg; theT..m
limitations. See HECIv. Neel, 982 S.W.2d 881 (Fex: 1998). .

Justice Owen and I were adversaries for 2 number of years in.an‘oil and gas-case
involving a claim for several million dollars, Throughout the extensive discavery and
pmmalptoc&m,asweﬂasdmngﬂwmaLImqumncondmmdhctsdfmm

plary fashi Alwaysl ledgeabl ofdxefactsandthelawshea!socxemxsed
the ion and ionalism in her cond for wi parties;
oppomngcmmscLandtheComthatmsooﬁmmxssmgﬁomadvm .

In summary, you have made an excelient choicé and it is the sincers hope m‘ mam,

af wre fallowr trin? Yawvers in FTevoes fhot Tnotice M kb
can assure her position on the 5 Circuit. The.only-objection ‘»canvmce whthe Tossy
Texas will suffer on our Supreme Court.of a veri-knowledgeable, dedicated jurist. .

Most Respectfully,

S

Jon David Ivey ‘
of Baker & Hostetler <&“~‘ -

ce:  Senator Kay Bailey Hutchison
Senator Phil Gramm
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August 21, 2002

The Honorable Joseph Biden, Jt.
United States Senate !

221 Russell Senate Office Building
Washington, D.C. 20510

Subject: Justice Priscilla Owen
Deear Senator Biden:

I am wriing you to encourage you to support Justice Pusalla Owen, President Bush’s
nomince o serve as 2 Justice on the Fifth Circuit Court of Appeals. T am a2 Democrat and
belicve in our party’s principals of fair play and consideration of others. So [ want you to
know about Justice Owen as you consider her nomination.

Justice Owen is a friend of mine and 1 have worked with her as a member of our church.
She is a wonderful woman. Her personal integrity is the very highest and ber compassion
for others is outstanding. She carcs about people. She is wonderful with children and is a
Sunday School Teacher. In addition, she is the chairperson of our Altar Guild Committee
speading many houts prepating for our Sunday services. I am a member of the same Altar
Guild, and I am proud to serve with Priscilla.

She is an outstanding example of a really good person; caring, compassionate, reliable, and
with unfailing good humor. We need people like Prscilla Owen, to whom we can look up,

to be our judges.

I urge your support of Justice Prscilla Owen's pomination. And 1 do this as a good
Democrat because I know she is the kind of person we need as our judge.

Szacerely,

Shurley Jarratr

Leander, TX 78641
512-267-6550

ce: The Honorable Orrin Hatch
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August 28, 2002

The H ble Diznue Fei
Committee an the Judiciary

United States Seaate

224 Dirksen Senate Office Building
Washington, DC 20510

Re: Nomination of Justice Priscilla Owen for Fifth Circuit Court of Appeals

Dear Senator Feinstein:

As a former State Senator and Judge in 1 =as, 1 am writing 10 urge you to support Justice Owen’s
confirmation to the Fifth Circuit Court of Appeals,

The need is clear and her qualifications arc strong: 'I'rnsvmcyonmeappeuatecounfor]'exas
Louisiana and Mississippi bas been declared & “judici gency™ by the Judicial Conferesce of
the United Statcs. The American Bar Associadon has i yus:gm:dfusanwmslts
highest rating of “weli qualified™.

She has the strong suppost of hex two Texas Scoators and the majority of Texans as evidenced in
2000 wheg she was re-clected by an overwhelming majocity of voters.

While you may not agree with every ruling she has written, her opinions are well grounded in
Texas law.

As an elected official, I have worked with women in both political parties. Our national, state and
locdgovemmmubmaﬁtby D gation from of 2 broad range of philosophies. 1urge

Lmrp, ohon do ot nand wmte te menfiven Yoetios O

Thank you for your leadership.

Sincerely yours,
Ol LTt Kasio
Cyndi Taylor Krier

ce: Senator Omrin G. Hatch
Ranking Member, Committos on the Judiciary

9800 Froderickshuwrg Road  San Aatonio, Texss 78288-¢501 Phonc: 210 498 3173 Fax: 210 498 0882
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

OPENING STATEMENT OF SENATOR PATRICK LEARY
COMMITTEE ON THE JUDICIARY
HEARING FOR JUSTICE PRISCILLA OWEN
NOMINEE TO THE COURT OF APPEALS FOR THE FIFTH CIRCUIT
March 13, 2003

Today we meet in an unprecedented session to consider the renomination of Priscilla Owen to
the U.S. Court of Appeals to the Fifth Circuit. Never before has a President resubmitted a circuit
court nominee already rejected by the Senate Judiciary Committee for the same vacancy. Today,
this Committee proceeds to grant Justice Owen a second hearing having not allowed either
Enrique Moreno or Judge Jorge Rangel, both distinguished Texans nominated to the Fifth
Circuit, any hearings at all when they were nominated by President Clinton to the sarue Fifth
Circuit vacancy.

This nominee was fairly and thoroughly considered after a hearing only eight months ago, in an
extended session chaired so ably and fairly by Senator Feinstein. Justice Owen’s earlier
nomination was fairly and thoroughly debated in an extended business meeting of the
Committee, during which every Senator serving on this Committee had the opportunity to
discuss his or her views of the nominee’s fitness for the bench. That meeting and that debate
was delayed for some time at the request of the Administration and our Republican colleagues.
Unlike the scores of Clinton nominations on which Republicans were not willing to hold a
hearing or Committee vote or explain why they were being opposed, Justice Owen’s earlier
nomination was treated fairly in a process that resulted in a Committee vote in accordance with
Committee rules that resulted in that nomination’s defeat last year.

Unfortunately, the Chairman has not scheduled a second hearing for Judge Deborah Cook or
John Roberts, two nominees whose hearings did not give Senators an adequate opportunity to
question them. These were controversial nominees who were shochorned into a hearing earlier
this year that was plainly too crowded to be a genuine forum for determining their fitness for
tifetime appointments to federal appellate courts. Democratic members have asked many times
that the incomplete hearing record for those nominees be completed, but those requests have
been rebuffed. That is a shame. That error was compounded by truncated Committee
consideration when the Chairman insisted on proceeding in violation of Rule IV of this
Committee and before there was bipartisan agreement to conclude debate on the nominations.

For Justice Priscilla Owen, a nominee who was afforded every possible courtesy and granted full
process, there will be a second hearing. 1 emphasize the various procedural steps followed by the
Committee on Justice Owen’s nomination in the Democratic-led 107™ Senate to contrast them
with the treatment of President Clinton’s nominees to this very seat during the previous period of
Republican control of the Senate. During that time, two very talented, very deserving nominees
were shabbily treated by the Senate. Judge Jorge Rangel, a distinguished Hispanic attorney from

senator_leahy @leahy.senate.gov

http://leahy.senate.gov/
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Corpus Christi, was the first to be nominated to fill that vacancy. Despite his qualifications, and
his rating of Well Qualified by the ABA, Judge Rangel never received a confirmation hearing
from the Committee, and his nomination was returned to the President without Senate action at
the end of 1998, after a fruitless wait of 15 months.

Frustrated with the lack of action on his nomination, Judge Rangel asked that his name be
withdrawn from consideration, and on September 16, 1999, President Clinton nominated Enrique
Moreno, another outstanding Hispanic attomey, a Harvard graduate, and a recipient of a
unanimous rating of Well Qualified by the ABA, to fill that same vacancy. Mr. Moreno did not
receive a hearing on his nomination {rom a Republican-controlled Senate during its pendency of
more than 17 months. President Bush withdrew the nomination of Enrique Moreno and later
substituted Justice Owen’s name in its place.

It was not until May of last year, at a hearing chaired by Senator Schumer, that this Committee
heard from any of President Clinton’s Texas nominees to the 5™ Circuit, when Mr. Moreno and
Judge Rangel testified, along with a number of other Clinton nominees, about their treatment by
the Republican majority. Thus, Justice Owen is the third nominee to the vacancy created when
Judge William Garwood took senior status so many years ago, but the only one who has been
allowed a confirmation hearing.

Let me remind the Committee, the Senate and the American people how this Committee came to
have a hearing last year on this controversial nomination. Democratic leadership of the
Committee began in the summer of 2001, and we immediately began hearings on President
Bush’s judicial nominations. We made some significant progress in helping fill vacancies during
those difficult months in 2001 and proceeded at a rate about twice as productive as that averaged
by Republicans in the prior six and one-half years. As we began 2002 I went before the Senate
to offer a formula for continued progress so long as it was balanced bipartisan progress. In that
regard, I made some modest suggestions to the Bush Administration — none of which were
adopted — and, for my part, to demonstrate my good faith, I committed to hold hearings on a
group of President Bush’s most controversial circuit court nominees that year.

I not only fulfilled that pledge to hold hearings on Justice Owen among others; by the end of last
year I had made sure that the Senate Judiciary Committee had held hearings on more than twice
as many controversial circuit nominees as  originally announced, We proceeded with hearings
and votes on Judge Charles Pickering at the request of Senator Lott, Judge D. Brooks Smith at
the request of Senator Specter, and Judge Dennis Shedd at the request of Senator Thurmond.
These were in addition to my January announcement with respect to Justice Owen, Professor
McConnell and Mr. Estrada. In short, during my 17 months as Chairman, we proceeded
expeditiously but fairly to consider more than 100 of President Bush’s judicial nominations
despite the lack of comity and cooperation from the White House.

Faimess and fair consideration apparently are not enough. Proceeding almost twice as
productively, without White House cooperation, counted for nothing. The President remains
intent on packing the federal courts and Senate Republicans seem equally intent on making sure
that this scheme succeeds no matter what Senate rules, traditions and precedents need to be
overruled or ignored,
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In examining Justice Owen’s record in preparation for her first hearing and, now again, in
preparation for today, I remain convinced that her record shows that in case after case involving
a variety of legal issues, she is a judicial activist, willing to make law from the bench rather than
follow the language and intent of the legislature. Her record of activism shows she is willing to
adapt the law to her results-oriented ideological agenda.

I expect that Senators on the other side will spend the morning trying to recast and rchabilitate
Justice Owen’s record. 1assume that is what the Chairman meant to suggest by the title he
selected for this hearing. Surely he did not mean to suggest that Senator Feinstein was unfair or
that Senators on this Committee did not proceed fairly to debate and vote on the nomination last
year. We did see a recent occasion when a judicial nominee was ambushed on issues on which
there was not notice or thorough information or debate, and that nomination was defeated by a
party-line vote; but that nomination was not that of Justice Owen but of the first African
American to serve on the Missouri Supreme Court, Justice Ronnie White.

T hope that this hearing is not a setting for some to read talking points off the Department of
Justice website or argue that there is some grand conspiracy to block all of President Bush’s
judicial nominees. The consensus nominees are considered expeditiously and confirmed with
near unanimity. The nominees selected to impose a narrow ideology on the federal courts
remain controversial and some are being opposed. Were the Administration and the Republican
leadership to observe our traditional practices and protocols and not break our rules and seek
every advantage from the obstruction of Clinton nominees to circuit courts over the last several
years, we would be making more progress.

Facts are stubborn and do not change. Written opinions and prior testimony under oath are
difficult to overcome. This nomination was examined very carefully a few months ago and
rejected by this Committee. To force it through the Committee now based only on the shift in
the majority would not establish that the Committee reached the wrong determination last year,
but that the process has been taken over by partisanship this year.

No one can change the facts that emerge from a careful reading of Justice Owen’s dissents in
cases involving a Texas law providing for a judicial bypass of parental notification requirements
for minors seeking abortions. Those who suggest that she was just showing deference to the
U.S. Supreme Court, cannot change the fact that what she purported to rely on in those cases just
is not there. The Supreme Court did not say what she claims it said.

Neither will they change the facts about her activism in a variety of other cases where her record
shows a bias in favor of government secrecy and business interests, and against the environment,
victims of discrimination and medical malpractice. In these cases she ruled or voted against
individual plaintiffs time and time again, carning deserved criticism from her colleagues on the
very conservative Texas Supreme Court.

To give a sampling of the stinging criticism no amount of argument can change, in a variety of
opinions, members of the Texas Supreme Court majority:
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« Have called Justice Owen’s views, “nothing more than inflammatory rhetoric.”

e They have lectured dissents she was part of on the importance of stare decisis.

+ They have said that her “dissenting opinion’s misconception . .. stems from its
disregard of the procedural el ts the Legislature established,” and that her,
“dissenting opinion not only disregards the procedural limitations in the statute but takes
a position even more extreme than that argued for” by the appellant.

s They have said that to construe the law as she did “would be an unconscionable act of
judicial activism.”

Despite the mistreatment of President Clinton’s judicial nominees, the Democratic-led Senate of
the 107" Congress showed good faith in fairly and promptly acting to confirm 100 of President
Bush’s judicial nominees. The Senate is now contending over several of President Bush’s
controversial nominations. This process starts with the President. The President can generate
contention in this process, or he can end it. The President has said he wants to be a uniter and
not a divider, yet he has sent this nomination to the Senate, which divides the Senate, which
divides the American people, and which even divides Texans. To compound the divisiveness, he
has taken the unprecedented step of resubmitting this nomination after it was turned down by this
committee.

The President also has said he does not want what he calls “activist” judges. Justice Owen, by
the President’s own definition, is an activist judge whose record shows her to be out of the
mainstream even on the conservative Texas Supreme Court.

In my opening statement at Justice Owen’s original hearing last July, I said that the question
each Senator on this Committee would be asking himself or herself as we proceeded was
whether this judicial nominee met the standards we require for any lifetime appointment to the
federal courts. Ibelieve that question has been asked and answered.

HEH#R
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Harmis ame Boows, iy

direcs dial: (715) 247-20(7
direct fax: (Y13} 136.5538
snatl: base, libersta @haynesboose.com

August 30, 2002

VIA FACRIMILE (202) 224-9516

The Honorabls Patrick J. Leahy

Chairman, Committee on the Judiciary
United Statcs Senate

224 Dirksen Scoatc Offico Building
Washington, D.C. 20510

Re:  Justice Priecilla Owen

Dear Senator Leghy:

pritctoyouxsabemomx,unﬂom&mBuct‘Texn( id and an appell
lawyer to wrge you io support the confinmation of Justice Priseilla Owon of Texus to the
United States Fifth Circuit Court of Appeals.

1 decried the Republi bersion of the judicial process during President Clinton's
administration and canpot remain quiet if we Democraty follow the same course. Pregident
Clinton would not have sppainted her, bus that should not be the test. I know Priscillz Owen
well and she is qualified to be a judge and her appointment should be confirmed.

1 appreciate the scriousnoss with which you approach this responsibility und sk that you
grant Justice Owen a prompt hearing and fevoreble consideration. -

Suilia YUk S Fudd so o Mk W Ol GULEIRY.

Sincerely,

St

Rasie7 1000

ARELArNAY S
100D Lowisfans Strent  $ujtc #$JU0 ‘Howilew, Texay #7008.5017
Tetepbane [¥23} SH7.2000  Fax {T13] 567.2600  brepliwwiskayneabannssom

AUETIN  PALLASR KGRY WORTH mOUITOR AICHABBEON SAN AMTRNIO WALMKETODM B.E. MEXIKS GiYE
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Editorial ... July 27, 2002

No Funds
Judges should be appointed

The hotly contested confirmation hearings about whether Texas
Supreme Court Justice Priscilla Owen should be appointed as a federal
judge stem lfargely from the way the state elects judges. The trial tawyers
in the Senate have made her campaign contributions a major issue.

Sure, there's a bit of a smokescreen in chalienges to some of the
opinions she wrote on Texas' highest civil court, but every judge makes
coniraversial nulings. What bothers the senators is that her campaign
contributions largely come from business and industry. Further, she won
her seat on the court as a Republican — and that clearly, to the senators,
signals a conservative bent,

This is a real disservice to Owen. She has been a solid member of the
Texas court and is highly qualified to be a federal judge. And it's another
reason Texas needs to change the way it selects its appellate judges.

Cathy Cochran, a member of the Texas Court of Criminal Appeals, has
announced that she will not accept campaign contributions in her race,
and Chief Justice Tom Phillips of the Texas Supreme Court has followed
suit. Phillips says he is doing it in protest of Texas’ judicial elections
system. For the record, Phillips’ Democratic opponent, Richard Baker,
also is refusing to solicit donations but will accept them if offered.

That's a risky step for both candidates. In statewide judicial campaigns,

B the costs often exceed $1 million. Without funds, there will be no money

for television advertising and name identification. Phillips and Cochran
are putting emphasis on small forums and newspaper editorial boards to
deliver their messages.

Even if Phillips and Cochran accepted campaign contributions, no one
could challenge their integrify or their independence as jurists. As for
qualifications, they might well be among the top legal scholars to ever sit
on the state’s highest courts.

Ever since Phillips joined the court in 1988, he has strongly advocated
abolishing Texas' partisan elections of judges in favor of an appointment
and retention system, Phillips calls the current elections “dysfunctional.”

He's right. As fong as we require judicial candidates to raise large sums
of money to conduct partisan races, people will be suspicious of the
motivations for rulings by the court. That's why the Texas Legislature
should act to establish an appointment system with retention elections

4423605415 4086642 bt
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when it convenes in January. Let's have a judiciary that is free of the
appearance of impropriety,
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22 July 2002

The Honorable Patrick J. Leahy
Chairman, Senate Judiciary Committee
433 Senate Russell Office Building
Washington, DC 20510

Dear Cheirman Leahy”

1 am writing to convey ty support for Priscitla Owen for the position of United States
Fifth Circuit Court of Appeals Tudge.

Justice Owen has impeceable credentials and has earned great respect in Texas for her
fairness, integrity and legal scumen, There is po question that Owen is exceptionally
qualified to serve on the court. She graduated first in her class from Baylor University
Law School and worked as a partner at a prestigious Houston law firn before becoming
the second worman elected to the Texas Supreme Court in 1994,

She served with distinction on the state’s highest court, and was endorsed by every major
newspaper in the state when she ran for re-clection. Justice Owen has been recognized as
a judge who adh to the high dards and faithfully interprets the law, regardless
of her political views. Based on her record, the American Bar Association upanimously
rated her “well qualified”, the highest ranking possible.

Moreover, the number of unfilled vacancies has prompted the Judicial Conference of the
United States, the administrative body of the federal court sys!em to dcclare the Fifth

T

L Lt jadidiel visigiacy”, and s b

Owen’s nomination.

Justice Owen is the kind of judge that the people of the Fifth Circuit need on the bench —
an experienced jurist who follows the law and uses good common sense, 1 strongly urge
the Senate Judiciary Committee to support Justice Owen’s nomination,

Very Truly Yours,
Edgar E. Loyd
Board of Directors, Hispanic Chamber of Ci e of Greater Cinci i

PO BOX 2593 - Cincinnati, Ohio 45201 - voice mail (513) 929-2723
Website: www_hispaniccege.com » Email; president@hispaniccege.com

anic Chamber of Commerce or Greater Cincinnati
creating opportunities . . . and partnerships
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2331 Berwick Drive

PHILIP H. MALLORY P loes

August 20, 2002

The Honorable Dianne Feinstein
United States Senate

331 Hart Senate Office Building
Washington, D.C. 20510

Subject: Justice Priscilla Owen
Dear Senator Feinstemn,

T am writing you to encourage you to support justice Poscilla Owen, President Bush’s
nominee to serve as a Justice on the Fifth Circuit Court of Appeals.

Justice Owen is a friend of mine and I have worked with her as a member of our church.
She is 2 wonderful woman. Her personal integrity is the very highest and her compassion
for others is outstanding, She cares about people. She is wonderful with children and is a
Sunday School Teacher. In addition, she is the chairperson of our Altar Guild Committee
spending many hours preparing for our Sunday services.

$he is an outstanding example of 2 really good person; caring, compassionate, reliable, and
with unfailing good humor. We need people like Priscilla Owen, to whom we can look up,
o be our judges.

1 urge your support of Justice Priscilla Owen’s nomination.

Sincerely,

Philip 3! Mallory l

ERTONE RIS - J

cc: The Honorable Orrin Hatch
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2331 Berwick Drive
SHARON F. MALLORY el

August 20, 2002
The Honorable Dianne Peinstein
United States Senate

331 Hart Senate Office Building
Washington, D.C. 20510

Subject: Justice Priscilla Owen
Dear Senator Feinstein,

I am wnting to encourage you to support Justice Prsclta Owen, President Bush’s nominee
to serve as a Justice on the Fifth Circuit Court of Appeals.

Justice Owen is 3 woman 1 admire very much for her integnty and compassion, both in her
personal life and in her profession. She has had an outstanding career as lawyer and judge
and has won honors and acclaim across the political and community spectrum. Her success,
however, has not changed her quiet and unassuming nature.

We need judges, like Priscilla Owen, who care deeply about their country and their fellow
atizens and who are willing to use their talents in pursuit of honest justice for all.

Please support Justice Prscilla Owen's nomination.

Sincerely,

cc: The Honorable Oren Hatch
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CHARLES W. MATTHEWS
5959 LAS COLINAS BOULEVARD
IRVING, TEXAS 75039-2298

May 1, 2002

The Honorable Patrick Leahy
Chairman, Committee on the Judiciary
‘United States Senate

224 Russell Building

Washington, D.C. 20510

» Re: Justice Priscilla Owen

Dear Senator Leahy:

| recently attended the Fifth Circuit Judicial Conference. One of the
major concems of the judges was the continuing challenge to handle the
work of the court despite the vacancies that remain unfilled. in orderto
ensure the proper administration of justice, these vacancies need to be filleq
- The courts and the fitigators deserve attention to this ongoing problem.

.In this regard, I ask you specifically to consider a prompt hearing for
Justice Priscilla Owen of Texas, President Bush's nominee to the United
States Fifth Circuit Court of Appeals. A hearing will produce ample evidence
of her outstanding qualifications. She has received a “well qualified*
recognition by the ABA Standing Committee on the Federal Judiciary. The
Dallas Moming News editorial commented that “Justice Owen's lifelong
record is one of accomplishment and integrity.”

{ustice Owen has served ohiv or nur Supreme Courd T wil san
with distinction on the Federal bench.

Thank you for your consideration.
Sincerely,

cwmms g@é&cxx P
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The Rev. Michael W. Michie
2806 Tierra Blanco 7.
Cedar Park, TX 78613

(512) 401-8577

August 31, 2002

The Honorable Joseph Biden
Unitcd States Senate

506 Hart Otfice Building
Washington, DC 20510

Dear Scpator Biden,

I would like to encourage you to votc for the approval of my friend, Priscilla Owen, to be
a federal judge. Ihave known Priscilla for almost four years and she has been an active
member of the church, St. Rarnabas Episcopal, where I am the Associate Vicar. By now,
I do not need to embellish hor outstanding record as a lawyer and jurist. You have no
doubt heard all of those arguments.

I wonder, howcver, if you have heard about how Priscilla belps teach nine to twelve year
olds in our children’s church, how she quictly and humbly sets out the flowers and
organizes our altar guild, how, to know her, you would have no idea that she was one of
the most distinguished people in our state. It has been a sad and frustrating year for me
whilc I have watched how Priscilla’s nomination dragged on, and how the media and
your collcagnes questioned her integrity. Priscilla Owen’s complete vocational
commitment to her role as a judge, coupled with her kind and humblc spirit as a human
being, makes her one of the most amazing people I have ever known.

I supposc I should mention that, politically, I have more in common with the folks who
oppose Priscilla’s nomination than those who her favor her. So it has been an interesting
exercise for me to see how political scrutiny often fails to shed even the slightest light on
the true measure of a person. I want you to know that the very idea that Priscilla is a
S e s s callagetus o hose Ol us WO KRow ey, INe nelter what e ssue,
even those issues where conservalives would demnand her vote another way, you can
count on Judge Owen to bring her unmatched work ethic (o discover the most fair and
pure interpretation of the law possible.

1 majored in Government at the University of Texas, and thought hard about pursuing a
carcer in cumpaign management. So [ am troubled that our political system has
deteriorated to the point where people of the personal integrity of Priscilla Owen have
such a difficull time being approved. If there are people out there with higher raoral and
professional cthics than Priscilla Owen, 1 challenge you and your colleagues to find her.

If I had doubts about Priscilla personally or politically, T would not write you this letter.
So 1 do so, with the hope that you would approve her nomination and let her serve her
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country. If I can be of further assistance, I stand at the ready. Thapk you very much for
your consideration.

Sicerely,

The Rev. Michael W. Michie

CC: The Honorable Orrin Hatch



211

MyWestTexas.com ysiwygel 1 ttp:ih X as.con...cfm? id=4826577&BRD=2288&PAG=461&dep

1 westtoxas 8
Brought ta yeu u%gws h§§§w§tmz&mﬁmxm

News Classifieds Community  Yellow Pages Marketplace My Zwire!

X cingular~ ¢ vm cingular and | )
e MRS | helieve you are, {00, i&

What do you have 1o say?

home ; editorial : content
MRT - Politics will unfairly dominate hearing for
Justice Owen

Midiand Reporter-Telegram 07/23/2002
é‘_’;’;’ News Justice Priscilla Owen of the Texas Supreme Court has been nominated by the N
il & Gas White House for a seat on the 5th U.S. Circuit Court of Appeals.

Local Sports
Lifestyle & Features " :
= Texans and President Bush have come to respect Justice Owen.

Classifieds But not Demacrats.

MyWestTexasCars
Communih They don't like her strong anti-abortion stance. They also think she's too chummy

Consumer Guide with President Bush’s right hand man when it comes to politics, Karl Rave.

Fun and Games

Links Things could come to a head this week when Justice Owen, who was elected to

Qur Newspaper the Texas Supreme Court in 1994, appears today in a confirmation hearing
Administrative befare the Senate Judiciary Committee.

Personal Finance

33:‘;‘:’;‘;!5 Wil Senate Democrats try o use this as an opportunity to embarrass President 1
Featured Businesses Bush? It seems likely.

Democrats are eager to recapture the White House in 2004 and desperately want

to try to put a chink in the president's resilient armor. (Polls taken by national

news organizations this weekend suggest the American people still have great

faith in President Bush, despite the turbulent week on Wali Street.) }

Abortion is an extremely emotional issue. There are those firmly entrenched on
the right and those just as firmly entrenched on the left. Then there is a huge
group of Americans in the middle who are squeamish about the topic and would
rather not think or talk about it.

But abortion is likely to return to the front burner this week as Demaocrats will
likely try to take full advantage of the opportunity ~ and the national media
coverage - to put themselves in the best possible position to take back the White
House in 2004.

Democratic operatives have delved into Justice Owen's past and in addition to
her anti-abortion positions discovered that -- like many other candidates in the
mid-1990s -- she accepted an $8,800 palitical contribution from Enron

Don't be distracted by such tactics,

We have faith President Bush has chosen a fine judge to serve on the federal
bench.

But Justice Owen, you won't be in Texas today. You'l be in Washington, D.C.

fof2 TAB2002 2:35 PM
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PERDUE, BRANDON, FIELDER, COLLINS & MOTY ¥
HOWARD PERDUE® ATTORNEYS AT LAW v ;

LARRY BRANDON 235 NORTH LOOP WEST, SUTTE 606 D:‘j:Ds; mi
< DAVID FIELDER . HOUSTON, TEXAS 77008 LAURA I MONROE
JAMES 0. COLLINS DWEN M, 30K
ROBERT MOTT TELEPHONE {713) 862-1860 : 3
GEORGE DOWLEN FACSTMILE (713) 865-0030

:‘?ANF)RA (HRIFFG

July 1, 2002
Hon. Patrick Leahy
Chairman, Committee on the Judiciary
United States Sepate
224 Russell Senate Office Building
Washington, D.C. 20519

RE:  Justice Priscilla Owen

Diear Chairman Leahy:

case of Enron Corporation et al. v. Spring Inakpauient School District, 922 S W.2d 931 (Tex, 1396
We were the losing party in this case. .

_ Ihave beeg dxsturbed by the suggwnons tbat Justice Priscilla Owen’s decision in tms Gase was

suiliored io opinion of & LNAAUTIOUS SO
both Democrats and Repubhcans While my clients and I disagreed with the decision, we were
swrprised. The decision of the Court was fo uphold an act of the Legisiature regarding property viluar
it was based upon Umted States Supreme Court precedent, of which we were fully aware when w2
the case. | . .

ﬁnmv believe that Eherc is absolutc!y 1o reason to questum msnce Uwen mlegm 3 DaSe
the decision in this case. .

RMie ...

ce:  Honoweble Crrin Hatch
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GARDERE

[ atzorneys and counselors o www.gardere.comn

Direct: 214-999-4368
Dirsct Fax: 214-999-3868
sobenhaus@gardere.com

Tune 7, 2001

Senator Patrick I.eahy

United States Senate

433 Russell Sepate Office Bldg
Washington, DC 20510

Dear Senator Leahy:
i write in support of the nomination of Justice Priscilla X. Owen fo ihe United Stase

i

Court of Appeals for the Fifth Circuit.

As a member of the Texas bar who is Board Certified in Civil Appeliate Law, I practice
frequently before the Supreme Court of Texas, and I keep abreast of its decisions. { have
always considered Justice Owens’s decisions to be thoughtful, intellectually sound, andg
respectful of the rights of all Texas citizens.

For your information, I generally support Democratic candidates for national office. in
fact, in 1988 I was a delegate to the Texas State Democratic Convention for the Reverend
Jesse Jackson. Despite my political preferences, I do not hesitate to recommend Fstics
Owen for the Fifth Circnit,

Yery tndy yours,

A

SR(dh

co:  Presidential Persormel Office
The White House
1600 Pennsylvania Avenue, N'W
Washington, DC 20500

45 1018468y

CEARDERE WYINNE BBV 15
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'OKIAHOMAN

July 25, 2002

Rank Partisanship: Another Judicial Nominee is Savaged

HEN President Bush retreats

\' k / to Texas next month for

some time away from Wash-

ington, he might think about how to deal

with rank partisanship in the Senate, which

is stiff-arming him on judicial appointments
and hurting the country in the process.

Statistics tell the story: So far just 52
percent of Bush's judicial nominees have
been confirmed by the Democratic-
controlled Senate. According to figures re-
leased by the White House, at this point in
their presidencies Bush's three most recent
predecessors had seen 93.7 percent of their
nominees confirmed. It's even worse for
Bush's nominees at the appeals court level.

Of his 32 nominees, only 11 have been
confirmed, a success rate of 34 percent. At
this same juncture in time the three previ-
ous presidents bad seen 92.3 percem of
their nominees confirmed.

What's up with that? Parusan politics,
which is why Bush might consider using the
power of recess appointment - done while
the Senate's in recess and temporary in na-
ture - to get deserving people onto the fed-
eral bench.

The pending nomination of Texas Su-
preme Court Justice Priscilla Owen to the
5th U.S. Circuit Court of Appeals shows

what's happening to Bush's nominees. De-
spite an exemplary legal record and a "well-
qualified” ranng from the American Bar
Association - its highest recommendation -
Owen this week was savaged in her Senate
Judiciary Committee hearing. Democrats
insisted her rulings on abortion, with which
they disagree, show she is a judicial activist,
and a conservative one at that.

It's a shame. Even the Washington
Post's liberal editorial page said that Owen's
conservatism is no reason to block her
nomination, which will be voted on by the
panel in September, "While some of Justice
Owen's opinions - particularly on matters
related to abortion - seem rather aggressive,
none seems to us beyond the range of rea-
sonable judicial disagreement,” the Post
said.

We wonder how Democrats can look
themselves in a mirror as they punish well-
qualified individuals like Owen. Judiciary
Chairman Patrick Leahy of Vermont called
her "outside the mainstream.”

Outside the Vermont mainstream, per-
haps, but we wouldn't consider that a dis-
qualificadon.

To the counuy’s detriment, it's the nar-
row way Leahy and his allies define maia-
stream that counts. - The Editors.
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July 17, 2002

Hornorable Joseph R. Biden, Jt.
221 Russell Sepate Office Building
Washington, D, C, 20510

Dear Senator Biden:

I am writing to you in supporr of Justice Priscilla Qwen who has been
nominased by the President to the U. S, Court of Appeals for the Fifth Circuir. I have
been observing the progress of Priscilla’s appointment, and that process has motivated
me to speak out in support of her character and ber nomination.

I bave kmown Prisciliz and ber family for most of my life, both of us baving
grown up io Waco, Texas. Her late father was one of my strongest supporters in the
early days of my young political life. Her sister and brother-in-law are today our dear
friends and her mother is one of the fincst ladies in otr copurmmity, I have known
Priscilla to be a kind, regpectful, hard working and gracious woman who cares deeply
about others. She has always had 2 fine reputaiion apd st no time have I ever known
ber to be anything but considerare in her dealings with others. She is simply 2 good
and decent person. She has excellent academic credentials and I believe will be fair as
2 Judge ou the Fifth Circuit.

Senator, I am sure that there are opinious of hers ag an appellate judge with
which you and I might not agree., Bur they do not jusdfy the kind of character
assassination she is having to endure. Her personal imegrity, I can assure you, is
fmpeccable, and I did not want « remain silent while such 2 fine person’s character was
being 80 unubuly waligned

1 have the greatest respect for the difficult decision that you must make, and {
hope these remarks might assist you in some way. In the event that I may be of any
assistance, pleasc feel free to contact me at 254 776-9745.

Thank you for your consideration,
Respectfully,

fﬁ‘f@’”
yudon L. Olson, Jr,
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Mary Sean O Reilly

The Conciliation Institute; Mediation and Asbitration
3000 Weslayan, Suite 110
Houston, Texas 77027-5753
Telephaone: 713.621.6225 Telefax: 713.621.6204 Toll Free: | 877.262.022{%

August 14, 2002

Dear Senator Feinstein

As a devout and genetic Democrat since the age of twelve, and a participant in the
Democratic Party for decades, I write to ask that you support the confirmation of Justice Priscills
Owen to the Fifth Circuit Court of Appeals.

1 was 2 member of an order of Catholic Sisters, the Sisters of Saint Mary of Namur for
sixteen years. Iam still on the Financial Advisory Committee of our Sisters, and the Dominican
Sisters of Texas. I work closely with the Sisters on domestic social justics issues and with our
Sisters in Rwanda and Congo. I graduated from University of Houston School of Law in 1977,
while in the Order, and worked with abused women and children as a Legal Service trial attomey
in family law for six years before being appointed as an associate judge in the Tarrant County,
Texas, family courts for seven years. I have subsequently served in vatious family courts i
Texas, always as a Democrat.

From this perspective, § can credibly register my dismay at the attacks against Justice
Priscilla Owen. Some news media and interest groups have portrayed her a3 cold and uncaring,
out to help the powerful at the expense of the people. My experience with Justice Owen is the
opposite. She is an extremely compassionste, caring woman, who time and again has used her
influence on behalf of nable causes.

I met Justice Owen in January, 1995, while working with her on the Supreme Court of
Texas Gender Neutral Task Force, a working group dedicated to promoting equality for women
involved in the D'exas iegai system. & had given wiliien and oral tesamony &l e sLeis- wisie
hearings in various Texas cities as the original Gender Bias Task Force was preparing the State’s
first comprehensive Gender Bias Report. Justice Owen was one of the three editors of the final
Gender Neutral Handbook that is now available to all attormeys and judges in Texas,

Later, in the years 1996 through 1999, I worked with Justice Owen on Family Law 2000,
an important state-wide effort, initiated in great part by Justice Owen. Some of the main
beneficiaries of this project were the children who are too often ensnared in the Icgal system. The
committee was comprised of judges, lawyers and psychologist, working throughout the state i
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review and implement systcmic change in family law and civil procedure regufations. The goal of
Family Law 2000 was to make the court system practical, more helpfui and affordable for Texas
families. We achieved some important goals, including changes in our rules of Civil Procedure, i
part due to the tireless efforts and collaboration of Justice Owen with other members of the
Supreme Court of Texas.

On another occasion, Justice Owen worked in support of the Amicus Curie brief that went
to the United States Supreme Court in support of IOLTA funds being available for legal services
to indigents in Texas. There have been at least two occasions where Justice Owen and I have
had long and comprehensive discussions about the need for quality legal services for families that
live in poverty, and I am convinced of her dedication to ensuring that the poor have access to the
courts.

Political affiliations and preferences have never gotten in the way of my professionai
collaborations with Justice Owen. I am a life-time member of the NAACP and have served on the
national board of NETWORK, a well-respected Catholic social justice Jobby in Washington, D.C.
from 1978 through 1984. I have contributed to Emily’s List, the Southern Poverty Law Centes,
The Carter Center, Habitat for Humanity, Democratic US Senate Committees and several
Democratic Presidential, House of Representative, State and County Democratic elections for
masy years, including the presidential caropaign of Al Gore and (through Emily"s List) to your
Senate campaign. I am a pro-choice Democrat.

Notwithstanding our political and philosophic differences in some important areas, }
consider Justice Owen to be a long-standing professional colleague of the highest caliber. In the
almost eight years I have known Justice Owen, she has always been refined, approachable, even-
tempered and intellectually honest. Although we are not close personal friends, we have shared
stories of our families, women's issues and some of the challenges that face jurists. She has
demonstrated her compassion toward women, families, and the poor. She has used her extremely
high level of legal ability and skill for the betterment of her community. 1 trust Justice Priscilla
Owen’s sense of the role of the judiciary in the federal and state systems implicitly, I believe
Justice Owen to be highly qualified for the federal bench and I know that she will act with grear
care and independence if given the opportunity to serve our Nation in this capacity. 1 urge you io
reject the absurd attacks that have been made against her and vote to confirm Justice Owen.

Verv sincerely,

Mary Sean O Reilly
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Grreer H. Pagan

3790 Drake
Houston, Texas 7700s

Tuly 23, 2002

The Honerable Patrick Leahy
Committee on the fudiciary

United State Senate

224 Russell Senate Office Bulding
‘Washington, D.C. 20518

RE: Nomumation of Tustice Priseilla Owen
Dear My, Thairman;

As a former Briefing Attomney for Texas Supreme Court Justice Priscilia Owen, 1 s
writing in support of the nomination of Justine Owen to serve on the United States Fifth Circaut
Court of Appeals, Through my experience, [ know Justice Owen to be a thoughtful and thorough
justice. In her deliberations, she would interpret the law based on the language in a particular
statute or contract, the comrmor law of Texas or the “majority rule” of state courts from around
the natioz. In my opinion, she was not a “conservative activist” as is alleged by some of hex
opponents. She worked diligently fo determine the law on each particular subject and apply the
law to the facts of the case.

It appears that most of the criticism or concern regarding Justice Owen involve two casss
Enyon Corp, v. Spring Indep. Sch. Dist., 922 8. W .2d 931 and In re Doe, 19 $.W.3d 24¢
=r; ix poensed of impropriety because she: accepted polit
from the Enron political action comimittee. £nron was a case in which a wganunguy oo
{including two Democrats) upheld a state statute. Justice Owen should not be tamished for
concerns with the system of judicial elections in Texas. In the Doe case, & very divided Court
was forced to interpret » then-Tecent state statute on an expedited basis. A tharough review of
the opinions in the Doe case shows that Justice Owen closely adhered to the jurisprudence of (he
United States Supreme Court, and her opinion struck a “middle ground™ in inferprefing
difficult siatute. I am sure that afier reviewing the actual opinions in these casex, the members
ihe Judiciary Committes will understand that these accusations and criticisms are unfounded.

Frroe rave Tnotiee




220

The states of Texas, Louisiana and Mississippi would be weli served by fustice iwen
urge the Sepate Judiciary Committee to approve the nomination of Justice Owen sad o
recommend her approval to the full Senate.

Very inuy yours, S
4 7

-
P

7 v L

[ The Honorable Orrin Hateh
United States Senate
152 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Alberic Gonzales
ounsel to the Presidens

iy, Viet D). Danh
Assistant Attomey General
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UNIVERSITY OF ILLINOIS
a7 URBANA-CHAMPAICGN

College of Law

3504 East Perqisylvarua Avenue
Champaigr, 1L 1820

September 3, 2002

The Honorable Kay Bailey Hutchison
United States Senate
Washington, D.C

Dear Senator Hutchison:

You have asked for my opinion concerning whether a state court judge shouic
recuse herself from deciding a case involving a corporation, employees of which
contributed to her campaign for judicial election. I understand that this question has
arisen in the confirmation hearing of at least one nominee for the United States Court of
Appeals, JTudge Priscilia Owen of the Texas Supreme Court. Ihave tanght and published
extensively on the ethics of lawyers and judges and have given this question considerabie
thought before writing you this response.

I strongly believe that in most situations a judge should not recuse herself fros:
cases involving a company whose employees contributed to her campaign. A judge alse
should in most cases not recuse herself from cases involving individuals who contribwred
to her campaign. To conclude otherwise would give undue weight to the persuasive
power of campaign contributions over judicial decision making, and, worse yet, create an
easy avenus for litigants to disqualify judges they do not like by contributing to their
campaigns. Far better than such a mechanistic and counterproductive recusal rule, which
1s unsupported in case law and rules of judicial ethics, would be for states to adopt the
federal system of appointing, rather than electing, judges. I understand that Justice Cwen
and other reform minded jurists have urged this solution in Texas {along with retention
elections), so far without success.

4 sustern ~f choosing judges by popular election necessarily mvolves campaigy
coniribuiions and he appearance of INPropriety that comes wilh thern, | undersiaie,
example, that seven of the nine current Texas Supreme Court Justices received camyaign
contributions from Enron Corporation employees and that Enron has been 2 party to
several cases before that Texas Supreme Court over the past seven years. Unless one is
able to discern which corporations will be the future Enrons, and which will be more
respansible corporate citizens, however, it makes no sense to selectively criticize a judge
or justice for accepting contributions .yom Enron employees and not for receiving
contributions from employees of other corporations. The only rational method of
avoiding the appearance of impropriety created by such contributions would be to ban aff
contributions to judicial campaigns. Because of well-known constitutional constrainis on
campaign finance legislation, however, a broad ban on campaign contributions would
probably require substitution of an appointed judiciary for an elected one. This, oncs
again, is the solution that [ understand Justice Owen has urged for the State of Texas

phone 217-333-0931 « fax 217-244-1478
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if, however, a state chooses to have judicial elections, appearance of impropriety
cannot be avoided simply by requiring judges to recuse themselves from cases involving
carnpaign coniributors. First, such a broad recusal rule would implicate judges in so
many conflicts that it might be impossible for some cases to be heard at all. Second, such
a broad recusal rule would make it extremely easy for litigants to “game” the systen:
simply by making contributions to judges they do not want deciding cases to which they
are parties. Trial court judges known to be hard on corporate defendants could, for
example, be precluded from hearing product liability cases, and entire sectors of appeliate
courts could be precluded from hearing appeals, Allowing corporate defendants, or any
defendants, thus to choose the judges that hear their cases by contributing to other judges
campaigns, would create an actual impropriety far worse than any apparent impropnety
created by the campaign contributions themselves. Criticizing a state judge, or denying
her confirmation 1o the federal bench, because she did the right thing and did not recuse
herself from a case solely on account of campaign contributions from employees of a
party, will invite judges in the future to recuse themselves routinely from such cases
This in turn will invite forum shopping litigants to make contributions in order to induce
recusal. Such a simplistic, and just plain wrong, approach tc judicial ethics will have
only perverse effects on the quality of justice in Texas and elsewhere in the country

Indeed, the Texas courts have already addressed this question in cases squarely on
aoint. See Williams v Viswanathan, 65 SW3d 685 (Texas App. 2001}, citing other
similar case law. In Williams, the plaintiff sought recusal of a justice because his
attorney ran against the justice in a primary, the plaintiff had participated in his lawver's
campaign, and opposing counsel's law firm had contributed to the justice's campaigr.
The plaintiff's motion for recusal was denied for many of the aforementioned reasons,
including that such recusal could lead to an endless round of recusal motions, for
example becanse someone involved in a case refused to contribute to a justice’s
campaign or contributed to an opponent's campaign. The appellate court affirmed,
stating that “[Tindeed, if such a path were begun, very seldom would the justices of mw
rwre conrte of Tast recort he able fo perform their mandated duties ™ Id. at 689,

It comes as no surprise, therefore, that Texas does not require recusal of a judge
on account of campaign contributions. Indeed, it would be inappropriate for a judge to
voluntarily recuse herself routinely from cases involving campaign contributors or their
employees, a recusal policy that would beg for contributions from parties seeking recusal
of the judge (a thinly veiled form of extortion by the judge). It thus comes as no surprise
that Texas, like other jurisdictions, provides that judges “shall hear and decide matters
assigned to the judges except those in which disqualification in required or recusal is
appropriate.” Texas Code of Judicial Conduct Canon 3(B)(1). In cases where recusal is
inappropriate, therefore, it would be unethical for a judge not to hear a case, and most
cases involving campaign contributors fall into this category. See Williams, supra.
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There are, of course, a few exceptions. A situation where a large contribution
made immediately before the donor’s case went to trial could be one, although the besi
approach would be for the carnpaign contribution to be returned. Another situation
would be where the donor explicitly made clear an expectation of favorable treatment,
situation in which the contribution again should be retorned. I understand, however, th
none of these exceptions applies to the contributions received by Justice Owen, or thos
received by any of her colleagues on the Texas Supreme Court, from employvess of Fo

Corporation.

Finally, while [ fully understand the desire to require judges to return campaigr
contributions in a broader range of circumstances, or to otherwise eradicate snsavory
appearances created by judicial campaign confributions, such changes shouid be imposed
by the drafters of the Texas Code of Judicial Conduct, not by members of the Unites
States Senate Judiciary Committee through ex-post and ad-hoc moralizing in 4
confirmation bearing. Rules of judicial ethics in state courts should be carefully
considered and drafied by the judges and lawyers affected by them, not by Senators who
have no genuine interest in state courts and who seek only to use deliberation over stais
court ethics as a way to defeat a state judge’s nomination to the federal bench. Texas,
it decides to require judges to return campaign contributions in a broader range of
circumstances, or better yet to follow Justice Owen’s advice and move away from
Jjudicial elections altogether, should do so becanse Texans decide that justice in Texas
better served by these reforms. Neither Justice Owen nor any other current or former
member of the Texas Supreme Court should be subjected to criticism by the United
States Senate for honestly participating in a system of judicial elections and campaigr:
contributions that the people of Texas have chosen for themselves.

2]

‘i\/cry truly yours,
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- 1777 Main Swee, Sute ge0g
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214 539 670 fax
Ty 13, 2002 Rugheslues cxem
Darrelt E. Jordan
214339 385
rorcanaBhughesiuce.com
The Henorable Patrick Leahy
Chairman, Commitzee on the Judiciary
224 Russell Senate Office Building

Washingron, D.C. 20510
Dear Chairman Leahy:

As past presidents of the State Bar of Texas, we join in this letter to strongly recommend an
affirmative vote by the Judiciary Committee and confirrnation by the fall Senate for Justice Priscilla
Owen, norainee to the United States Court of Appeals for the Fifth Circait.

Although we profass different party, affiliations and span the spectrum of views of legal and
policy issues, we stand united In affirming that Justice Owen is 2 ruly unique and outstanding
candidate for appointment to the Fifth Circuit. Based on her superb integriry, competence and
judicial termperament, Justce Owen eamed her Well Qualified rating vmanimously from the
Americar Bar Asscciation Standing Comgnittes on the Federal Judiciary - the highest rasng
possible, A fair and bipartisan review of Justice Owen's qualifications by the Judiciary Comminze
certainly would reach the same conclusion.

Justice Owen’'s stellar academic achievements include graduating cum loude from both
Baylor University and Bayler Law School, thereafter eamning the highest score on the Texas Bar
Exam in November 1577. Her career accomplishments are also remarkable. Prior to her election to
the Supreme Court of Texas in 1994, for 17 years ghe practiced law specializing in comumercial
tigadon in both the federal and state courts. Simce January 1995, Justice Owen has delivered
exemplary seyvice on the Texas Supreme Court, as reflected by her receiving endorsements fom
every major newspaper in Texas during her successfu] re-election bid in 2000.

The status of owr profession in Texas has been significantly enhanced by Justice Owen's
advocacy of pro bono service and leadership for the membership of the State Bar of Texas. Justice
Owen has served on committees regarding legal services to the poor and diligendy worked with
others to obiain legislarion that provides substantial rescurces for those delivering legal services 1o
the poor. .

Austin i Dailas I San Francisco
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Hon Faixick Leahy
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Justice Owen also has been a long-time advecate for an updated and reformed system of
judicial selection in Texas. Seeking to remove any perception of a threat to judicial impartality,
Justice Owen has encouraged the reform debate and suggested positive changes that would
enhance and improve ous state judicial branch of government.

While the Fifth Circuit has one of the highest per judge caseloads of any cixcuit in the
eountry, there are presently two vagancies on the Fifth Circuir berwh. Both vacancies have been
declared “judicial emergencies” by the Administrative Office of the U. S. Courts, Justice Owen's
sarvice on the Fifth Ciecuit is czifically important to the administration of justice.

Given her extrasrdinary legal skills and record of service in Texas, Justice Owen deserves
promprt and favorable consideration by the Judictary Cornmittee. We thank you and look forward
te Justice Owen's swift approval.

Sincerely,
- 8 [uwl%i’é fia__
Darrell E. Jor
On kehalf of farmer Presidents of the
Stare Bag of Texas )
Blake Tartr Jm D. Bowmer
James B, Sales Travis D, Shelton

Hon Tom B, Ramey, Jr. M. Colleen McHugh
Lonny D. Morrisen Lynne Liberato

CharlesR. Dunn Gibsen Gayle, Jr.
Richard Pena David J. Beek
Charles [ Smith Cullen Smith

¢:  The Honorable Owin G. Hatch
Office of Legal Policy U. S. Justice Department
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LoRi R.E, PLOEGER
8516 EAsT HiLL DrRivE
_AusTin, Texas 78731
T {S12) 346-0828

June 27, 2002

Via Facsimiig anp U8, ManL

The Honorable Patrick Leshy
Chairman, Committee on the Judiciary
United States Senate

224 Russell Senate Office Building
‘Washington, D.C. 20510

Re:  Confimation of the Honorable Priscilla B. Owen

Dear Mr. Chairman:

i am writing 1o express my unequivocal support for the nomination of the Honorabie
Priscilla R. Owen, Associate Justice of the Supreme Court of Texas, as a Judge for the Ui

States Court of Appeals for the Fifth Circuit. It was my privilege o serve as Justio
briefing attormney from January to Aug st 1995,

As Justice Owen’s briefing attorney, [ had the opportunity to observe Justice Owen carrving out
her responsibilities on a daily basis. During my time with her, I developed a deep and abiding
respect for her abilities, her work ethic, and, most importantly, her character. Justice Owen is &
woman of integrity who has a profound respect for the ruie of law and our legal system. She
takes her responsibilities seriously and carries them out diligently and eamnestly. Justice Owen
works indefatigably, reading and analyzing the parties’ briefs and the relevant legsl authorisies
often into the wes hours of the night. Tn addition in her imnencabls work sthis
aiso brings 1o We bench & keen legal imelisct, which is reflected in well-wiitien o
wel]-grounded in precadent.

Justice Gwen i & roie mode! for me and for other women attomeys in Texas. She attended iaw
schooi in the mid-1970s, at a tme when the ratic of women-to-men was still one in ten a¢ best.
She not only attended law school, she excelled, graduating thivd in her class and serving o the
Baylor Law Review. Shortly thereafter, she again distinguished herself by obtaining the highes:
score on the Texas Bar Examination. Her stellar performance continued in her career as »
practicing attorney. At age 30, she was made partner of a major Houston law firm when female
partners were a rarity. During her 17 years at the firm, she earned the admiratior,, respecs, and
friendship of her coileagues. Now in her second term on the Texas Supreme Court, husties
Owen continues to demonstrate the outstanding qualities that have consistently distinguished he-
as a leader in the Jegal profession,
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[ know that she wil bring the same intelligence, diligence, and strength of character to her
position as a Circuit Judge for the Fifth Circuit. I strongly urge you and the other members of
the Senate Judiciary Comrmittee to support her confirmation.

Sincerely,
Lori R.E. Plocger

[ The Honorable Orrin Hatch
United States Senate

Alberto R. Gonzales
Counsel to the President

Viet D. Dinh
Assistant Attomey General
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July 18, 2002 Faxs 214.798.8383

Via Fax; 202-224-9787

Senator Herb Kohi

United States Senate

SH-330 Hert Senate Office Building
‘Washington, DC 20510

Re:  Jusdee Priscilla Owen
Dear Senator Kohl:

T am a Wisconsin native who has been transplanted down o Texas, In addition to my
laysity w0 the Groen Bay Packers and the Milwaukec Bucks, I brought with me down o
Texas the common senss learned through living in the State of Wisconsin for the first 25
years of my life. Mcmnsmschumudmewdlmﬁxu,wpwnllymthcm
of judging the chavacter of people.

T am writing you to cncourage you to support Justice Priscilla Owen, President Bush’s
nomnmmaualmmmcthCthoMoﬁAppu!s Justice Owen has
received broed bipartisan support for her service on e Supreme Court of Texas. Her
mpntahonlsthnlhelsoncofﬂxemumstjudguinhxuwbohowth.cluw
bmkwudamdfvmudgshcuvuymmdmvuywmpmiowaon
children’s and family jssues.  Her work and judgment ate of the highest quality, as

reflected in the American Bar Association’s highest mating for judges. Imporuantly,
approving Justi- - Owen to the Fifth Circuit Court of Appeals will add to the diversity of

- the Fifth Cirowt.

As someone with deep Wisconsin roots, | urge you to snppon the nomination of Justice
Owen for the Fifth Circuit Court of Appeals.

FIP/Ih

SR, L P AL N S— o
Houetem  Ausis  Corpus Chiisty Delles  Forr Wexsh  San Antomic Wehington, DO Novthans Vindwin Londom Alroary
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POA -

Policybolders of tmerica BBB-648-8823
July 12, 2002
Senator Patrick Leahy, Senator Jon Kyi,
Senator Edward Kennedy, Senator Mike DeWine,
Senator Joseph Biden, Senator Jeff Sessions,
Senator Herb Kokli, Senator Sam Brownback,
Senator Dianne Feinstein, Senator Mitch McConnell
Senator Russ Feingold, Senator John Edwards
Senator Charles Schumer, Semator Orrin Hatch,
Senator Richard Durbin. Senator Strom Thurmond and
Senator Maria Cantwell, Semator Chuck Grassley
Senator Arien Specter,
By fax te in Jividual offices
Bear Semators:

Policyholders of America (“POA™} is 2 pational nonprofit association of policyheokders
with mearly 20,000 American families im our membership. Every state is well
represented by our members. Members range from familics on welfare to some of the
most affluent in America. Members are all registered voters: 48% voted i
Republican primaries, 44% voted in Democratic primaries. Our organization works
closely with members from both sides of the aisle on issues impacting the American
homeowner, specifically insurance-related issues. We also endorse and oppose various
candidates and nominees — both Democrsts and Rennhlicans

As the President of POA, my membership has asked me o write you regarding =
sominee to the US Court of Appeals (Fifth circuit), Justice Priscilla Owen.

it may surprise you io learn that a conswmer organization like ours supports Justice
Owen for the US Court of Appeals. A few consumer groups oppose her appeintment.
Our association of consumers respectfully disagrees: we believe in kistening to the
voters,

Texans went to the polls and overwhelmingly endorsed Justice Owen. That many
Texans could not be wrong. If you believe in the democratic process, Justice Owen
deserves to be appointed to the Fifth Circuit.

wwwe. policvholdersofamerica.org
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Committee on the Judiciary
FJuly 12,2002
Page Twe

it should be noted that none of our members have cases before either the Jexas
Supreme Court of the Fifth Circuit Court of Appeals 50 we have no “dog in thic
hunt”. The truth is, we know how costly litigation is to pursae, so our organizatior:
encourages members to only use the Jegal system as a last resort.

Justice Owen may be a conservative but she is a fair and impartial Justice. She’s 5
tough Texas gal with heart. She would be 2 valued asset to the US Conrt of Appeais
for the Fifth Circuit and we urge you to appoint bes to the Federal Bench.

Thank you for the oppertunity to share our association®s views on this importani
appointment. I welcome any questioss or comments you may have and s chance to
elaborate on our eadorsement of Jastice Owen. I also invite you to go to our website
and see some of the legislative issues, incinding Congressman Conyers® HR 5040, thas
we are endorsing. Our association has also been invited by the House Commitice o
Financial Services to testify this week about the growing mold problem facing the
American homeowner. Hopefully, some time soon, the Senate will address this issue
too, so safeguands can be put in place that protect the American homeowner.,

}v cerely yonm

/M., Meﬁnda Bﬂh »

rollcyholders of Axncnw
2161 Port Royal

Austin, TX 78746

Direct kine: 512-347-8779
Toll free: 588-648-8823

wwvw, policyhicidersofamerica. org
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Monday, July 28, 2002

Printar-Friendly Version &
Ernalf this Story &

The Last Redoubt: On the Trumpet-Call That Is e
Justice Owen's Ordeal E
BY ROSS MACKENZIE Jub 28, 20021 © 2
@ s

They're daing unconscionable things to Priscilia Owen, but it's merely a s
trumpet-call about batties to come. o3
‘o 5

g Of ail the things about George Bush that upset the left, the same thing upsets
it most that upset it about Ronald Reagan - his conservatism. And what
upsets the left most about his conservatism is his determination to put
conservatives on the federal courts. The son of the father who gave us
Clarence Thomas {and disma! David Souter) for the Supreme Court, is
determined to fill seemingly every vacancy across the federal bench with
those of Thomas' judicial thinking.

It's infusing the left with the screaming meemies,

Given that there have been no Supreme Court vacancies during this President
Bush's term, consider please the appellate courts. Of the 32 Circuit Court
nominees sent up by the President, the Senate Judiciary Committee - headed
by Vermoent's Patrick Leahy, the worst Senator - has deigned to grant
hearings to only 17. Worse, of the 11 initial nominees sent up in May of iast
year, the committee has held hearings on only five; the full Senate has
coofirmed only three.

OVER THE YEARS, nominees to the federal bench have been biasted, even
rejected, for their point of view. Yet rarely has it been the policy to the
current degree of an ideologized party controlling the Senate confirmation
process to oppose just about all nominees flat-out on political and ideciogical
grounds.,

Yes, the lefties opposed Robert Bork. Yes, they "borked” Clarence Thomas.
And well eariier they stopped the distinguished Clement Haynesworth and
delivered major hits on William Rehnquist, who now sits as the nation's Chisf
Justice. But now the extreme left has gone over the edge.

Its mouthpieces kilied a nominee for the 5th Circuit on hokeyed-up civit rights
grounds, They oppose a nominee for the 3rd Circuit because he was a
member of an all-male fishing club. They sppose & nominee for
because he worked as an aide to Strom Thurmond. These days it's Just;ce
Owen's turn: They've been ripping this nominee for the 5th Circuit because -
please sit down - her opinions for the Texas Supreme Court suggest she is
pro-business and in favor of pareatal notification.

REALLY.

02 12:36 PM
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PrO-aortion eXTrEmisSis Nare JUSUCe LwWen Decause sne Nas naad ne auaaciy
to uphold a Texas law requiring famify conversation between parents and their
minor daughter contemplating an abortion. And oh dread dread, in this
anti-business hour she supports the business sector,

{How much better has been the leftist reception of Rowan Williams, a
self-styled "peacenik" just designated the next Archbishop of Canterbury,
head of the worldwide Angtican - In the U.S., Episcopal - Communion. Inter
alia, he favors ordaining homosexuals [and never mind the problems in the
Cathotlic Church caused largely by homosexuals in the priesthood], terms
American operations in Afghanistan "morally tainted,” preaches understanding
of the motivations of terrorists, says an American enterprise to remove
Saddam would be "immoral and illegal,” and - as a rank anti-capitalist -
detests the Western corporate culture, singling out Disney for its explioitation
of children. The teft finds him just peachy. Let us all sing "Kumbaya.”)

No I'm okay, you're okay regarding Justice Owen. In malign contrast, because
she favors not only parental notification but capitalism, lefties in the lobbies
and in the U.S. Senate find her disqualified for a seat on the 5th Circuit Court

of Appeals,

THIS STUFF has got to stop, but it likely will not stop until the Republicans
take control of the Senate. In a country still closely divided on
liberal-conservative ideological grounds, the courts are a last redoubt - the
battle for them bitter and desperately fought. And imagine the coming combat
over Supreme Court vacancies.

Priscilia Owen waited 14 months for a hearing. Senator Leahy has explained
the slow pace of hearings and Committee votes as a conseguence of the
terror-filled "tumultuous year for the nation and also for the Senate." Yet he
goes on unctuously ~ with his minions doing the dirty work - mugging,
mauling, and intimidating good judicial nominees (including women and
minorities) for their allegiance to a point of view, an ideology, contrary to his
own.

Perhaps some surprising sectors are beginning to relent. In an editorial Jast
week The Washington Post called upon the liberal opposition to hike the pace
of hearing and confirmation so the appeilate courts, at least, can ease their
backlogs and begin to function efficiently, It wrote:

Justice Owen is indisputably well qualified . . . .50 rather than attacking her
qualifications, opponents have sought to portray her as a conservative judicial
activist . . . .While some of Justice Owen's apinions - particularly on matters
related to abortion - seem rather aggressive, none seems to us beyond the
range of reasonable judicial disagreement . . . .Liberals will no doubt disagree
with some opinions she would write on the 5th Circuit, but this is not the
standard by which a President’s lower-court nominees should be judged . . .
.InJustice Owen's case, the long wait has produced no great surprise. She is
still a conservative. And that is still not a good reason to vote her down.

Advestise - Subscribe to the RTD - Gt E-mal! Updates - Archives: 1985-prasent

News - Sports - Classifieds - Qbits - Business - E_maﬂmﬁ E_ciio(@i * Weather
Special Sections - Services -

F2H2062 1236 PM
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ATYORMEYE AY Law v s e
300 N. Akacd Soreet, Sulte 4000
Dallas. Toxse 75201-3387
Phoue: 214.758.100
Faox: 214, 758.1010
July 19, 2002

Senator Patrick J. Leaby

433 Russel] Senate Office Building

Upnited States Senate

Washington, DC 20510 Via Facsimile

Re: Justice Priscilia R. Owen

Dear Senator Leahy:

1am 2 Jawyer at Bracewell & Patterson, L.L.P, in Dallas, Texas. [an writing you because [
know Justics Priscilla R. Owen petsonally snd am confident that she will be an gsset to our
Pifth Circuit, 1 bad the privilege t0 work as a briefing atorney for the Supreme Court of
Texas from 1999-2000. In that capacity, [ obaerved Justice Owen on a dajly basis, My first
impression of her was that she was very quict, shy, and would not be very vocs! during
discussions with her collecagves. | was wrong. Justica Owen is extremely intelligent, and
more importantly, she 100k her job s & Justice seriously. Thad no doubt that she read all of
the numerous petitions we had each week, and she was prepared to advacate her position on
ssch one. [ admired her for being 1 good listener and for standing up for her opinions.
When | think of Justicc Owen, I think of a judge who is thorough in her analysis, dedicated
to doing the “right thing™ versus what mskes scnse politically, und a prodigious writer.
Additionaily, I recall during ora) arguments that Justice Owen was not bashful about asking
counse! the most challenging questions. This type of dialoguc benefits the bench and ber.

Bosides her obvious compotency as & Judge, I also admire Justice Owen as 2 person. She is
very humble and kind, She takes a particular inicyest in ‘women's, children’s, snd family

Each Christmas, the Court had an suction for a children’s charity. Justice Owen
was an enthugiastio supporter. [ also appreciate how much time she voluntecra to judge law
school 00t court competitions. I bave been & competitor and now cosch of the Southern
Mathodist University School of Law moot coust team. Id my five years of participation, |
do not recall Justics Owen cver missing & oppartanity 10 judge the final round at the Texas
Young Lawyers’ Association moot court competition.

This is tho first time that [ have written o a Unijted Statés Senator. I grew up in Canton,
Ohio, and relocated to Texas whea I worked on Governor Apn Richards’ re-cloction
campaign in 1994. Although I identify myself as » Democrat, I will always vote for &

Houwen  Ausdn Cotpus Chris Dhitsa Fore Worh Saa Anwak Whshiogton, MG, Nerhern Visgiede Tondon Admary
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Setiator Patrick 1. Leahy

Tuly 19, 2002
Page 2
person and not for a party. Justice Owea is & person I whols-heartedly endorse because she
isa with an impeccable ch 1 am confident that ghe is the right choice for our
Fifth Circuit,
Very tuly yours,
B\%\wﬂ & P‘mmm, LY.P.
Tricia 1. Robinson
TIRAab
136901

% TOTAL PRGE.B3 *m
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Linda L. Schiueter

- "
11515 Whisper Breeze Attorney at Law
Sap Antonic, Texas 78230 > Juby 22, 2000
Manuel A. Miranda Re: Justics Priscille Ower

Via Fax, 202-228-1698
Dear My. Miranda:

I am writing in support of Texas Supreme Court Justice Priscilla Owen’s nomination
the Court of Appeals for the Fifth Circuit. Justice Owen is 2 well qualified and respected justice
and her nomination should be approved.

As a former iaw professor and graduate of Baylor Law School, I know of the academic
Tigors of Baylor Law School and her accomplishments of serving on the Baylor Law Review and
graduating cum iaude. She continued to distinguish herself by eaming the highest scors on the
Texas Bar Exam.

A8 3 jurist, she 18 noted for her integrity, character, and intellect. Based on: her record, the
American Bar Association (ABA) unanimously rated her well qualified, the ABA’s highest
rating. She has also received the widespread support of Texans in her two elections te the Texas
Supreme Court. Contrary to what her detractors say, she is a moderate judge who interprets the
jaw. Although ! de not agree with all of her decisions and wounld favor more conservarve
nominees, | believe that she is a fair judge.

i am alse wvery concerned that other nominations by President Bush are uot being
approved. This is a disservice to all Americans. When we do not have snough judges and
therefore justice is delayed, then justice is also denied. It is my understanding that there is ac
'.mprecedenfed 18% vacancy rate on the United States éf‘ourts of the Appeals 1 urged you tn au

o ki B SEE AN S

quahﬁaﬂ nominess such as 1 ance Qwen

Thank you for your consideration.

Sipeerely,

i 4 ' Y
%4/# h '

Linda 1. Schiuets:
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SHOOK HARDY& BACON LLP
P HAMILTON SOUARE
oo 800 14TH STREET, NW, SUITE 800 nvome
WASHINGTON, D.C. 200052004 ovERND
LN TELEPHONE (ig;" mmrtl: FACSIMILE (202) 7834214 SAnicIsEo
WViewsr E, Schwartz
2026624386
vachwntz@shb.com
Tuly 18, 2002
The Honortble Patrick J., Leahy
Chaitman, Committee on the Judiciary
United States Senate
224 Dirksen Senate Office Building
Washington, D.C. 20510
Re: omination of Texas S me Conrt Justice Priscilla Qwen

Dear Mr, Chairman:

Throughont the past three decades, many members of your Committee have been kind
enough to ask my views about tort law. I have taught in law school, and practiced on behalf of
plaintiffs in the 1970s, I currently practice in the defense fim of Shook, Hardy & Bacon, L.L.P. and
represent the Amecican Tort Reform Association. Youhave appreciated that when I share my views
with you, I try my ntmost to be objective. Because almost anyone’s views on judges are likely to be
seen as having bias, I have refrained from commenting on any judicial nominee.

Tamnow writing you about Texas Supreme Court Justice Priscilla Owen because she
has been attacked as being unfair in the very ares of my expertise, tart or liability law. Since 1976,
‘Thave been co-author of the most widely used torts textbook in the United States, Prosser, Wade &
Schwartz's Cases and Materials on Torts. 1 have also served on the three principal American Law
Institute Advisory Committees on the new Restatement of Torts (Third). The study of tort law has
been the love of miy professional life.

Because of my academic and practice obligations, I have had a very deep interestin
opinions of law in the field of torts. Naturally, I em familiar with state supreme cout judges or
justices who axe thought to be “pro-plaintiff” or “pro-defendant.” Inthat regard, when [ heard abour
controversiss sunounding Justice Owen, I was somewhat puzzjed because I had not placed her in .
cither group. .

This past weekend, I reviewed most of ber principal opinions in tort law. My review
of Tustice Owen’s opinions indicates that any characterization of Justice Owen as “pro-plaintiff” or
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“pro-defendent” is untrue, Those who have attacked her as being "pro-defendant™ have engaged in
selective review of her opinions, and have mischaracterized her fundamental approach to tort law.

Justice Owen's fundamental approach to tort law is to make it stable. On the one
hand, she is not 2 juddge who would be kikely to jump to the front of a plaintiffs’ lawyers petition to
expand the scope of tort Jaw. Furthermore, she would be unlikely to allow claims for brand-new
types of damages, such as hedonic demages, or create cutting-edge liability claims (e.g., allowing
2 Yawsuit against a fust food chain, where there was no showing that an individual plaintiff's health
was actually harmed by eating at that chain). On the other hand, she would not and has not
arbitrarily thwarted the rights of plaintiffs under existing tort law.

Let me give you just a few examples. Tn Merrell-Dow Pharmaceuticals, Inc. v.
Havner, 953 S.W.2d 706 (Tex. 1997), a decision for which she was roundly criticized by a group
called “Texans for Public Justice,” Justice Owen held that the evidence was legally insufficient to
establish that a birth defect was caused by exposure to the drug Bendectin.® Bendectin® is the only
drug that helps alleviate the severe symptoms of moming sickness, It is stil} approved by the U.S.
Food and Drug Administration and tegulatory agencies throughout the world. As Justice Owen
recognized, the attempts by plaintif®s counsel to tie the birth defects of the plaintiff's child to
Bendectin® in the [avner case were insufficient. The Supreme Court of the United States itself
recognized, in a case involving that very drug, that judges should act as gatekeopers, and ot permit
juries tomake judgments based on bad science. See Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.8. 579 (1993),

1 am not surprised that the Association of Trial Lawyers of America (ATLA), the
organized plaintiffs™ bar, and those who have empathy with that group criticized Justice Owen for
her deoision. They also criticized the United States Supreme Court when it rendered the Daubert
decision. ATLA ani its sympathizers believe that judges should not act as gatekeepers; rather, they
believe that juries should be permitted to weigh scicntific evidence as they choose.

Here is the rather interesting point. In a case decided almost simulteneously with
Huavney, not mentioned by “Texans for Public Justice™ or other groups criticizing Justice Owen, she
would have allowed an adult to pursue a sexual abuse claim against an alleged abuser who
purportedly did the wrongful acts when the plaintiff was a child, Inthe case S.V. v. RV, 933 S.W.2d
1 (Tex. 1996), expert testimony indicated that the plaintiff had “repressed memories™ that arose when
the plaintiff was an adult. The majority held that expert testimony was insufficient to warrant the
spplication of the “discovery rule,” which would have tolled the statute of limitations. It required
“objectively verifiable” evidence of abuse to apply the discovery rule and toll the statute, Justice
Owen noted, however, that such evideuce was ofien unavailable, and the unavailability of the
evidence is fiequently due to acts done by the alleged abuser, She wonld have held thattherepressed
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memory evidence was sufficient to toll the stamte and allow the claim. I recomnend that Members
of this Committee 1 cad this case and note that Justice Owen wrote the sole dissenting opinion in the
case. :

In a Iater case, Justics Owen prevented another plaintiff from falling into a statute of
limitations trap. A patient brought a malpractice case against a surgson in his individual capacity.
The patient later amended his complainr, and named the surgeon’s professional association as 2
defendant. The association moved to dismiss the case because the statute of limitations had expired
by the time the sujt was brought against the association, Writing for the Texas Supreme Coutt,
Justice Owen held that the cause of action brought against the surgeon in his individual capacity
preserved the potential of the claim against the association. See Chilkewitz v. Hyson, 22 §.W.34 825
(Tex. 1999).

Justice Owen’s views about product lability law strike the same balance. For
example, Justice Owen joined in a Supreme Court of Texas opinion that considered a question
certified by a federal court as to whether a manufacturer of 2 product used by adults ~ a cigaretie
lighter — might have a duty, in some situations, to childproof the product. Justice Owen joined with
the Cowt in holding that a manufacturer may have such an obligation. See Hernandez v. Tokai
Corp., 2 5, W.3d 251 (Tex. 1999).

Onc finds the same sense of “balance” in Justice Owen’s opinions in other areas of
tort law. In a very interesting opinion, fustice Owen joined with the Texas Supreme Court to strip
a defendant business of its defenses based on a plaintiff's fault when that defendant business had
decided to opt out of the workers’ compensation system. Justice Owen supported the sound public
policy that would discourage busingsses from opting out of Workers’ compensation and taking their
chance on their vagaries of a tort lawsuit in the workplace. As youand Members of your Committee
know, a fondamental reason why workers’ compensation was adopted in the first place is so thata
worker’s fault does not preclude him or ber from obtaining compensation for a workplace igjury.
See Kroger Co. v. Keng, 23 S.W.3d 347 (Tex. 2000).

Twish to reiteratc that I am not suggesting tbat Justice Owen is a plaintiffs’ lawyer’s
“drezm judge.” She ig not. For example, when the Texas Supreme Court addressed the issue of
whether jurors should be told that if they find = plaintiff more than 50% responsible for his or her
own injury, the plaintiff right lose, Justice Owen dissented from the majority. The majority found
that such information was allowed to go to the jury. Justice Owen believed such action could cause
jurors to look more at the effect of the 50% rule than the facts of the case, See H.E, Butt Grocery
Co. v. Bilotto, 985 S.W.2d 22 (Tex. 1998). While ot everyone (including myself) would agree with
Justice Owen's decision, it is anchored in logical judicial precedent and bas a clear public policy
basis, See Victor Schwartz, Comparative Negligence, §17-5(s) (3d Ed. 1994).
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The Honorable Patrjck J. Leahy SHOOK HARDY& BACON LLE
July 18, 2002
Page 4

My fundamental point is thatin the area of tort law, Justice Owen is a moderate jurisr;
she is neither a trailblazer for plaintiffs nor a captive of corporate interests.

T would be pleased to answer any questions or inquiries by Members of your
Committee, and I value your taking the time to read this staternent,

Sincerely,

e AN

Victor E. Schwariz

ce:  The Honorable Orrin G. Hatch
Rapking Member, Committee on the Judieiary
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July 12,2002

The Honorahie Patrick 1. Leahy

Chairman, Committes on the hdu:mry
United States Senate :

224 Dirksen Sevate Office Building

Washington, DC 20518

Dear Chatrman Leahy?

it is my distinet honor to recommend Justice Priscilis Owen to the U.8. Court of Appeads fop e ¥
Cirenis. . )

Priscilla Owen is currently a Justice on the Supreme Court of Texag. Prior to her election to the
court in 1994 she was a pariner in the Hougton office of Andrews & Kurth, LL.P., whete she practiced
yeats, She earned a B.A. cum lande from Baylnr Unjversity and
graduated cim, Iaude from Baylor School in 1977. While at Baylor, she was a member of the Baylos Law.
Reviow, She also earned the highest score in the state on the Texas Bar Exam.,

She was part of & ittee that agn d the Texas Législ  to enact legislation that has 4
millions of dollars per year in additional funds for providers of leg;l services to the poor. She has beer:
nomtinated for a position designated az a, judmulmargwcy bythe Admmutrmve Office of the United States

" Courts,
e Ner nonfiem C
}éy Moo Sekculow
Chief Counsel
se; The Honorsble Urrin . Hageh, Ranking Member, Clommittee op the Juquuw’w

Ofﬁcc of Legal Palicy, U1.5. Department of Justice
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STATEMENT OF
SENATOR JEFF SESSIONS
ON THE NOMINATION OF PRISCILLA OWEN
September §, 2002

Mr. Chairman, the nomination of Priscilla Owen represents the
culmination of a very dangerous transformation of the confirmation process
from a constitutional duty into a bloody political campaign. We have heard

many purported reasons for the transformation of the process, including:

®  that during the first 100 years of the country the Senate rejected 1

out of 4 Supreme Court nominees because of their ideology,

®  that the burden should lie with the nominee to prove their

worthiness of confirmation,

®  that the Supreme Court is a “right-wing” court,

®  that we must respect the ABA rating of the nominee,

®  that we cannot allow a circuit judge to overrule Roe v. Wade,

Page 1 of 10
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®  that we cannot have a right-wing judicial activist on any court

who would be out of the mainstream, and

®  that we can oppose a judicial nominee based on their personal

political views.

Upon close examination in the matter of Justice Priscilla Owen, each of these

reasons proves unavailing except the last one — politics.

First 100 Years

We have heard that during the first 100 years of our country’s history,
the Senate rejected 1 out of 4 Supreme Court nominees because of the
nominees’ ideology. The record, however, reveals that while a number of
nominees to the Supreme Court were not confirmed, it was generally not
because of the nominees’ ideology. Some nominees, like William Smith of
Alabama, declined to serve because of the Court’s lack of prestige at the
time, some, like Roger Taney, were delayed and then confirmed, and others
were not confirmed due to the lame-duck or near lame duck status of the
nominating President. For example, Henry Stanberry was nominated by
impeached President Andrew Johnson, and defeated because of Johnson’s

unpopularity, not because of his own views. In fact, only a very few were

Page 2 of 10
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rejected because of their own ideology. Thus, the impression that the Senate

took an early vigorous role in policing the ideology of the Court is not true.

The Burden

We have heard that the burden should be shifted to the nominee to
demonstrate his or her worthiness for confirmation beyond the paper record.
If history is to serve as the guide, however, we would do well to examine it
with respect to the burden, or lack thereof, on nominees to prove their
worthiness of confirmation. During the first 130 years of our country’s
history, the Senate did not ask nominees any questions at hearings, probing
or otherwise. The first nominee to even appear before the Senate was Harlan
Fiske Stone in 1923, and nominees did not appear regularly before the
Judiciary Committee until John Marshall Harlan II in 1955. Occasionally,
the Committee asked a few nominees questions in writing, but there was no
probing examination and cross-examination in Committee. It would be
difficult indeed for a nominee to bear some illusory burden of earning
confirmation, to submit to vigorous cross examination, and to personally
convince senators on the Committee that he truly meets the criteria in a way

not reflected in his record, if the nominee was absent.

Page 3 of 10



244

Right-Wing Court
We have heard that the Senate must defeat conservative judicial

nominees because the current Supreme Court is far to the “right” of the
mainstream and thus in need of “balancing” by “moderate” appointees. The
record, however, reveals that the current Court has protected burning the
American flag, United States v, Eichman, 496 U.S. 310 (1990), banned
voluntary student prayer at high school football games, Sante Fe Independent
School District v. Doe, 530 U.S. 290 (2000), stopped the police from using

heat sensors to search for marijuana growing equipment, Kyllo v. United
States, 121 S.Ct. 2038 (2001), struck down a law to ban virtual child
pornography, Ashcroft v. Free Speech Coalition, 122 S. Ct. 1389 (2002), and

reaffirmed and expanded abortion rights to include partial-birth abortion,
Stenberg v. Carhart, 530 U.S. 914 (2000).

ABA Ratin
We heard that the ABA rating was the “Gold Standard” for judicial

nominees. But President Bush’s nominees are all rated “Qualified” or “Well
Qualified.” In fact, the ABA unanimously rated Priscilla Owen “Well
Qualified.”

Page 4 of 10
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Roe v. Wade

We have heard that we can’t have a judge on the 5™ Circuit who would
reverse Roe v. Wade. But a judge on the 5 Circuit, or any circuit court,
cannot overrule a Supreme Court precedent of any kind, including Roe v,

Wade. In fact, in Sojourner T.v. Edwards, 974 F.2d 27 (5* Cir. 1992), the

5™ Circuit adopted Roe v. Wade and Planned Parenthood v. Casey. In
addition, Priscilla Owen has never voted against Roe v. Wade, as Byron
White did,' never called Roe v. Wade “heavy handed judicial intervention,”
as Ruth Bader Gingsburg did,” never voted for a statute to ban abortion as Al
Gore did,” and never supported a constitutional amendment to ban abortion

as Dick Gephardt did.* Would all of these fail to pass the lock step

"Doe v. Bolton, 410 U.S. 179 (1973) (White, J., dissenting).

? Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality an
Roe v. Wade, 63 N.C.L.Rev. 375, 385-86 (1985) (“Heavy-handed judicial
intervention was difficult to justify and  appears to have provoked, not
resolved, conflict.”).

*Gore voted to amend the Civil Rights Act to define a “person” to
include an “unborn child{] from the moment of conception.” 1984 CQ
Almanac, 76-H to 77 - H, Gore vote on Amendment 242 to HR 5490, the Civil

Rights Act of 1984. This would have statutorily prohibited abortion.

+“Mr. Gephardt pledged in a campaign position paper entitled, ‘Justice,
Your Congressman and the Abortion Issue’ released September 5, 1976, that

Page 5 of 10
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discipline of the Democratic majority on the Committee?

Judicial Activist

We have heard that we cannot have a conservative judicial activist on
the federal bench who would be out of the mainstream. Judicial activism,
however, is properly defined as a judge basing a judicial decision on
something beside the applicable law, such as his or her personal political
opinions. An activist can uphold or strike down a statute, but he or she does
so based on political or personal beliefs, not on the text of the law, the intent
of the law, or binding precedent. While judges may differ as to
interpretations of legitimate sources of law, they should not disagree on
which sources are legitimate. The ratified text, the intent of the Framers, and
the precedents are legitimate. It is in this way that we ensure that the
government derives its just powers from the consent of the governed.®

Contemporary popular opinion, the raw power of 5 votes, and political

he would sponsor and work for a Constitutional Amendment to prohibit any
abortion except to save the life of the mother.” Dick Gephardt, Press
Release, 1976.

> THE DECLARATION INDEPENDENCE para. 2 (U.S. 1776) (“That to
secure these Rights, Governments are instituted among Men, deriving their
just Powers from the Consent of the Governed ....”").

Page 6 of 10
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theories are not legitimate bases for constitutional interpretation. They do
not arise from the consent of the governed as evidenced through the formal

vote and ratification procedure of constitutional provisions or statutes.

Priscilla Owen’s interpretation of a single Texas statute, the parental
notification statute clearly follows legitimate sources of the law. She reads
the statute clearly. She interprets the words of the statute using the pro-
abortion cases of the Supreme Court upon which the statute was based. This

is not judicial activism.

And it is less than credible to say that Priscilla Owen is out of the
mainstream because she would uphold a Texas law, and the decisions of
lower court judges requiring an underage girl to tell one parent before she has
an abortion operation. Texas law requires teenage girls to get permission
from their parents before they have a tattoo or an ear piercing. It is perfectly
reasonable for Texas to at least require a simple FYI before an underage girl
has an abortion operation. How does the girl choose a doctor? Who goes
with her to the clinic for the operation? What does she do if an infection or
other complication arises? That’s why 82% of the American people favor
parental permission before an underage teenage daughter has an abortion.

Indeed, the Supreme Court has upheld such statutory permission/notification

Page 7 of 10
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procedures. Only the most extreme liberal groups, like NARAL, Planned
Parenthood, and the ACLU, oppose this important right of parents.
Personal Politics

With all of the other reasons not passing muster, we are left with the
true standard adopted by the Committee today — personal politics. With this
standard, each party can simply strive to advance in the courts a political
agenda item that did not garner enough votes to pass in the legislatures.
Leading Democrat Joe Califano, has stated that because of “failures of the
Congress and White House, ... to legislate and execute laws on a variety of
matters of urgent concern to our citizens ..., federal courts have become
increasingly powerful architects of public policy ....”* Thus, under this
theory, the politics of a judicial nominee matters as much as the politics of a
legislator. Therefore, we abandon the ideal of the rule of law and politicize

the judiciary.

¢ Joseph A. Califano, Jr., “Yes, Litmus- Test Judges,” WASH. POST,
Aug. 31,2001, at A23 (stating that because of “failures of the Congress and
White House, whether Democratic or Republican, to legislate and execute
laws on a variety of matters of urgent concern to our citizens ..., federal
courts have become increasingly powerful architects of public policy, and
those who seek such power must be judged in the spotlight of that reality™).

Page 8 of 10
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Thus, the constitutional nomination and confirmation process
degenerates into a bald mudslinging political campaign. Interest groups of
are motivated. Spin and character assassination are the order of the day. And
votes of judges once on the court are based on the politics of the hour instead
of the ratified and enacted law. The people lose control of the law. The law
becomes detached from its traditional moorings and the twisting of the
ordinary meaning of words to promote an ideological agenda is

countenanced.

There are those like Laurence Tribe who say it is an unattainable goal
to believe that “somehow the Olympian ideal of a federal judiciary once
again above politics and beyond partisan reproach could be restored.”” 1

emphatically reject this view.

Our rights are too important to depend on shifting sands of the
political whims of unelected judges. Instead, they must depend on the rock
of a written Constitution to be interpreted in a reasonably consistent manner

as it applies to the changing and evolving facts that come before the courts

7 Testimony of Prof. Laurence Tribe before the Subcommittee on
Administrative Oversight and the Courts, “Should Ideology Matter?: Judicial
Nominations 2001" pp. 9-10 (June 26, 2001).

Page 9 of 10
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over the decades. If judges adhere to the written law and its intent, then the

people have the control — through their consent — in our Democracy.

In my view, this Committee’s vote today represents a rejection of the
rule of law, law that can be changed by the people, and represents an
acceptance of the political expediency of the hour. This is a drastic change in
the ground rules that those on the Left brashly called for early last year. The
new low point that we reach today, violates the independence of the federal
judiciary and tears at the fabric of our Constitution. What a huge price we

are paying for short-term political gain.

I just hope all voting against this nomination have not thought it
through. I hope that you will come to see just how fraught with danger this
action is and that in the future we will return to the traditional and proven

role of the Senate in the advice and consent process.

Page 10 of 10
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July 15, 2002
The Honorable Patrick J. Leahy
Chairman
C itte: on the Judiciary
United States Senato
224 Russell Senare Office Building
Washingron, DC 20510
Drear Chaitmean Loahy,
1 am writing to express, in the strongest le tarms, my unequivocal support for Justice
Priscilla Owep's qomigation t the U S, Court of Appeals for the Fifth Circuit.
1t iz difficult to oversiate Justice Owen's dipary academic and profe 1 qualificati
as the American Bar Associ ized when it h d her with its hlghcst posgible mting:
“unanimous well-qualificd”. [ have known Justice Owcn for seve: al years apd have slways boen
d with her dinary intelligence and integrity. Her legal carser has beon marked by

unpr

accomplishment, Not only has she worked 1o improve aceess to legal services for the poor and fought to
incroase the funding of such progmums, she bas also helped organize a group known as Family Law 2000,
which secks to educate parents about the cffects of dumlvmg L3 maxrim on shildren wnd to Jessen the
adversarial nature of legal pr dings when & iage is d .

As 8 Senstor in the Texas Legisiature, the manner in which the Texas courty musw aad intecpret
onr faws is extremely immportant to me Justme O\vsns pini e that she
RS IR G Wl 1 S f o b T acintarrn intended, not based on her subjective
idea of wht the law should be. l sm shoekad and saddened 10 soe that partisal ANS wiswsi UPPORELES
of Justice Owen's nomination have attempted to portyay her 83 an activist judge, as nothing could be
further from the truth.

Her opinions interpreting the Texag Parsntal Notification Act servs as prime examples of her
Jjudicial restraint. | was the chief suthor of the Senate bill, and foliowed very closely the Texas Supreme
Court’s opinions regarding the statute. Although some might try to hold up the Texas Parsntal
Notification Act as a litmus test on abortion, they simply cannot make the case. The Parental
Notiffcation Act {s emphatically not about whether a minar ig able to have an abortion, but whether her
parcat should be notified. The Act nowhere p the question of whether the Canstitun
the right to sbartion or the scope of sush a nght, in faer, xt recognizes that a girl may have an sbartion.
Therefore, when the Texas Supreme Court beard the Jane Doe cases, it was merely Interpreting a newly-
enacted procedural statute - passed with overwhelming bipartisan support - that recognized the
legitimate mle of parents in such weighty docisions, nat the underlying right to an abortion. ! appreciated
that Justice Owen's opinions throughout the serics of cases looksd carefully ar the new statute snd at the

&
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The Honorable Patrick Leaby
Page 2
July 18, 2002

governing U.S. SWmemeumwﬁwmerwgmwbmd.mm
what the Legislatue intended the Act to do.

1, along with many of my coll - Do ts and Republ alike - filed » bipurtisan
mmuscmmbmfmmthsfcm&_r Court explaini ﬁutthn‘ of the Act was crafled in
order to promote, except in very limited L P ] We recagnized that there
should be exceptions under cartain copditions, aud sllowed = girl three opportunities to d wa

sourt that she fell within those exceptions. ltl:xmpamnthnntzmﬁduthupmmchmdoam
cvmhvnmopmmuhbm:weunduhmmh&h&h:dﬂwmndmmw&m
sppeliatc court have both alresdy considered the evidence and ruled that a girl does not satisfy the
axceplions and must notify one parent prior to baving sy abartion.

Prior w the passage of the Adt, a child could go w a doctor and have an extremely invasive
mmﬂmnzmmd&mgmofmeﬁumﬁmc schiool aurses were not sven
permitted o give —,‘-‘ to a child wit Like legisl in dozens of steres across
Americs, we realized that hi “mhedcnewmpecnh:roleufmb ~ thax at least ope
puzntsbcﬂdhhvohedmnmdormﬂeﬂdnanmmmmmmdwm Becauss this wes
not an "abarton® bill bur & "p ™ bill d by} ¥ unbnrhsxdeaafds:
abartion debate, mwcxcab!ctopusabxpuﬂmhwﬂmwomsths lationship parcats and
their minor daughters and is ngly populer with the people of Texas,

Justice Owen 18 the kind of judge that the people of the 5th Circuit noed on the beash - an.
experienced furlst who follows the law and uses comman sense. I strongly wrge the Committee to reject
the politics of parsopal destruction pushed byhmcz Owen's extremist critics and vote positively on ber

inatdon. She merits i di on
Very uly yows,
/IMTM ne iﬂg @k)‘"“
Florence Shapiro
cc; The Hoporable Orrin Hatch
United States Senate
Alberto R. Gonzales

Counsel to the President

Viet D. Dinh
Assigtant Attarney Geperal
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Jason C.N, Smith
2257 Coliege Avenue
Fort Worth, Texas 76110
(817} 924-55389

Aprii 8, 2002

Senator Patrick Leahy

Chairman,

United States Senate Judiciary Committee
433 Russell Senate Office Building
Washington, D.C. 20510

Re: Nomination to Fifth Circuit of Priscilla Owen
Dear Senator Leahy:

i am writing you as a Democratic member of the Senate Judiciary
Committee to request that you hold a hearing and confirm Priscilla Owen
the Fifth Circuit Gourt of Appeais. Justice Owen’s service on the "a"exas
Supreme Court, qualifigs her. to serve on. the Fifth Circuit. Moreover, {, as -
Democrai, hope she is not subgected to the same treatment that Presrden ¢
Clinton's judicial nominees, such as Judge Mike Schattman Here in Texas
were subjected to by the Repubhcans

O LR e sy, LU pRBOCTEG WHO has voled i every Uemooratic
primary since 1988. | have been active in’ Democratic Party politics since
was fifteen, supporting people like Lloyd Doggett and Martin Frost. | practice
law in Fort Worth, Texas representing Plaintiffs in civil rights, personal injury
and employment discrimination cases, including cases in federai court and in
the Fifth Circuit. | served as a briefing attorney for Democratic Texas
Supreme Court Justice, Jack Hightower, in 1992-83 and as a Staff Aftorney
for Justice Hightower in 1995. it is during this last stint with Justice
Hightower that { became personally acquainted with Justice Owen.

Justice Owen is an impressive woman whose life is filled with
accomplishment. Justice Owen' grew up. in Waco, Texas {Ann Richard’s
hometown) in a middle class famaiy She. graduated top of her ciass from
Baylor University School of Law, After graduation, Justice OWen went 1o
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work at the Andrews and Kurth faw firm in Houston, where she soor pecams
a partner. Al Andrews and Kurth, Justice Owen handled mainly commercia
litigation and oil and gas cases.

Justice Owen was not politically active prior to winning election 1o the
Texas Supreme Court in 1994, For that election, she bested Democrat
Jimmy Carroli, who served as Chief Justice of the Austin Court of Appeais
and who | supported. So, naturally, | was suspicious of Justice Owen at first,

in August of 19895, | accepted Texas Supreme OUourt Justce
Hightower's request to serve as his staff atiorney until his retirement on
January 1, 1996, It was then | saw Justice Owen at work.

Justice Owen worked long hours and read every brief personally. She
actually puiled cases from the library instead of relying on what the iawyers
asserted the cases stoog for in the briefs. She was an invaluable resource
to the Court in oif and gas cases because she actually understood oil and gas

faw.

When Justice Hightower retired, | had been contacted to serve as a law
clerk for Mike Schattman, who was nominated by President Clinton in
December 1995 o serve as a United States District Judge in the Northermn
District of Texas. Upon Justice Hightower’s retirement, the Texas Supreme
Court graciously allowed me to temporarily serve as an overflow staff
attorney for the Court until Judge Schattman was confirmed, supposedly in
March 1996. | worked mainly with Justice Owen, who undertook in work o
FEUUCITG Wil Lol s waCiioad, alic saw ner work up close.

While Justice Owen has Deen accused by some of being conservative in
personal injury cases, she was the only judge on the Court 0 argue for
allowing tolling of the statute of limitations for sexual abuse victims who
have repressed memories, as sef forth in her dissent in S.V. v. V.V.. 335
S.W.2d 1, 28 (Tex. 1996). As thiz opinion shows, Justice Owen, rather than
being result oriented, tries to figure out what the law is and apply it. He:
dissent is compelling and compassionate, .

Justice Owen is not a social conservative, Her life is a iestament tc
that. She is a career woman who has been single most of her adult life, who
has a diverse group of personal friends, and who is tolerant and aver
supportive of persons who have lifestyle choices different than hers. She
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does riot tolerate bigotry of any son

While the Texas Supreme Couwrt whittled away at the right to privacs i
City of Sherman v. Henry, 928 S.W.2d 464 (Tex. 1896) in an overiy broao
opinionn which followed the anti-gay United States Supreme Coust opinior in
Bowers v. Hardwick, 478 .5, 186 (1986}, Justice Owen, in a concurring
opinion, told the Court it was making statements beyond what ths fam’::.;
required and signaled her personal discomfort with the extreme ianguage
used by the Court. | believe this is because she did not agree with the
Court’'s veiled atitempt to deny homosexuals basic civil rights.

Justice Owen has the highest ethical standards who took steps io
make sure she and the Court avoided even the appearance of impropriety
She has consistently supported reform of Texas’ system of electing judges
which requires them to raise campaign money. Because of the guality of hes
tenure, Justice Owen was re-elected in 2000 without opposition.

in March 1996, it became clear that Judge Schattman would not e
confirmed by the Senate because Bob Dole made Clinton’s judicial nominees a
campaign issue. Thus, | moved on ic the Texas Attorney General’'s Office
where | investigated insurance companies. | was very angry that the Senate
Republicans politicized the judicial selection process and prevented me from
serving Judge Schatiman. But | left my service for the Texas Supreme
Court with a great respect for Justice Owen.

!

As part of my current practice, | represeni emplovess o
Sisorininanon and oliel einployment cases.  Justice Owen has jowed o
concurred in several decisions of the Texas Supreme Court that protens
emplaoyee rights, including NME Hospitals, Inc. v. Renner, 994 S.W.2d 142
{Tex. 1999) and GTE Southwes! v. Bruce, 998 S.W.2d 605, 620 (Ter.
1999)(Justice Owen concurring). On the Fifth Circuit, which is notorious for
ignoring United Stiates Supreme Courl precedent in employment
discrimination cases; | think Justice Owen will be a breathe of iresh air.

i commend you on the rejection of Judge Pickering, who was jusi piaii
scary in light of his attitudes on racial issues. Justice Owen is no .Judge
Pickering. She is a smart, hard working, tolerant, independent woman who i
qualified to serve on the Fifth Circuit Court of Appeals. She triss to
interpret the law, not make it, as a judge. She will not be a right wing
activist judge, bui rather someone who respects precedent and legistalive
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intent. And on social issues, | believe she will be moderate and weigh i
the side of tolerance. Upon receiving a lifetime appuintment o
Circuit, | believe her tenure and legacy will be somewhere between
Anthony Kennedy and David Souter and will not resemble the terure

Justices Scalia and Thomas.

St

The Republicans’' tactics angered me when i came to confirming or
even holding hearings for President Clinton's judicial nominees, such as Mike
Schattman. But two wrongs do not make it right. That is why | hope vou, a
a Democrat who believes in fair play, will vote to have a hearing about ans i
confirm the nominatiors of Justice Priscilla Owen 1o the Fifth Circuit Oour oy

&

Appeals.

Thank you and keep up the fight for waprking peopie.
1
i

i

. !
pincerely, |

; “‘\J{r g{/ g é\/},."’ f t,‘
Lﬁason N, Sn’i@tﬁ

j
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Owen’s Judicial Nomination Is Revealing Replay in Senate

ight years ago, Florida
E Supreme Court Chief

justice Rosemary Bar-
kett endured a tough six months
after President Clinton nomi-
nated her to a seat on the 11th
Gircuit Court of Appeals.

Barkett was wellknown as
one of the more liberal members
of the Florida court, and conser-
vatives fumed at the thought of
her sitting on a federal court one
step below the Supreme Court of
the United States.

Opponents  distorted  Bar-
kett's record, accusing her of
being sympathetic to ciminals
and pomographers. Although
she had followed state law and
imposed the death penalty on
many occasions, she personally
oppoased capital punishment *1
think citics are using selective
cases to say that I'm not in the
mainstream,” Barkett told mem-
bers of the Senate Judiciary
Committee. *lt's not true,* she

said.

Nor was it fair.

On Tuesday this familiar and
increasingly nasty song and

dance continued as committee
members began the confirma-
tion hearing of Texas Supreme
Court Justice Priscila Owen,
nominated by President Bush a
year ago to a seat on the 5th Cir-

cuit Court of Appeals in New
Orleans.

Unlike Barketf, Owen is a
conservative and, like Barkett, is
said by supporters to have one of
the best judicial minds in the
country. It is her consewvatism
and intellect that strike fear in the
hearts of liberal Demoaats and
have led to her opposition by the
same fiberal interest groups that
helped defeat judge Charles
Pickering a few months ago.

Like Barkett, Owen is seeing
her record distorted. She is op-
posed basically for two reasons:
her opinion that parents should
be informed when their daughter
seeks an abortion and her accep-
tance of campaign contributions
from Enron during her tun for the
Texas Supreme Court.

Abortion is the key issue,
with pro-abortion groups chant-
ing that Owen is *a threat to the
reproductive rights of women."
But her support of parental con-
sent laws under most circum-
stances does not prove
conclusively that she opposes
Roe vs. Wade. It suggests that
she, like the U.S. Supreme Court
and most Americans, believes
that states have the power to
limit abortion on demand.

As for the money from En-
ron, Texas, like other states that

| elect judges, permits judicial

candidates to accept contribu-
tions. That does not make her
pro-business” or pro-crook. She
has, in fact, been a vocal advo-
cate for judicial reform in the
Lone Star State.

Like Barkett in 1994, Owen
enjoys the support of both sena-
tors from her home state. But the
judiciary committee she faces is
not controlled by the president's

party.
The Balance Provided By Differ-
ences

So she faces an uphill and
undoubtedly long fight for con-
firmation. We hope that some-
where within the ranks of the
brutally partisan Democrats on
the commitiee there sits a Con-
nie Mack, a senator who can
look-beyond his or her party and
differences in judicial philosophy
to recognize that the strength of
the American judiciary is the bai-
ance provided by those differ
ences.

in 1994 Mack backed Bar-
kett, rematking, "The question |
ask myself is whether the nomi-
nee is capable, a person of integ-
fity, and falls within reasonable
philosophical bounds.*

Representatives of both po-
litical parties in Texas say that for
Justice Owen, the answer is yes.
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TeEXAS JUusTICE FOUNDATION

8122 DATAPOINT, SUITE 812 SAN ANTONIO, TEXAS 78229 210-814-7157  FAX: 210-814-8858
Wabsde, www. TndfF o5

uly 22, 2002

Mr. Manuei A. Mirandea ViA FACSIMILE 702/228- 1688
Washington, D.C.

RE: Justice Priscilla Owers

On behalf of the Texas Justice Foundation, | would like to recommend Texas Suprame
Court Justice Priscilla Dwen for approval te the Fifth Circuit Court of Appeais.

Like the unanimous recommendation of the American Bar Association, and as » forme:
professor of law, | believe that Justice Owen is well qualified. She has been approved by ’thF
people of Texas in two election contests. She is an independent. honest, and fair member of th
judiciary.

We believe that she is moderate in har views. | personally wouid iike to see Pragident Bush
nominate justices who are more conservative then Priscilla Owen. For example, she ruled agains:
our clients in Hotze v. Brown. Qur clients had sued the mayor of Houston for unilaterally declaring
sexual orientation a protected status under the city’s anti-discrimination ordinance. Justice Ower:
jnined the Court in reversing a Court of Appeals victory in our favor by ruling that our clients lacked
standing.

in another case, she ruled against our clients asserting property rights against « rscan:
government enactment which limited a farmer's right to pump water from his own land.

As you can see, her positions are definitely not activist conservative. Despite our difference
«f opinion with her on these issues, she is weli qualified for her nomination

Respaciuily subinns,
Alian E. Parker, i,
CEO & Founder

AEP:chmn
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Richard Claytor Trotter
Attorney and Counseler at Law
118 Rock Ledge
Har: Antonic, Texas 78606

Taly 22, 2002
Senate Judiciary Comumities ViA FACSIMILE

152 Dirksen Bldg.
Washington, D.C. 20

RE:  Justice Priscitla Owen

i would Jike to recommend Texas Supreme Court Justice Priscilla Owen for approvsi
Circuit Court of Appeals

It my opinion she is moderate in her views, President Bush could have nominated justices
are mote conservative than Priscilla Owen. The American Bar Association {not a conservauve bo
unanimously recommended Justice Owen.

For sxample, she ruled against the conservative Texas Justice Foundation (s client o mine} in
Hotze v. Brown, when they had sued, or behall of their clients, the mayor of Houston for unilaters
declaring sexual orientation g protected status under the city’s anti-discrimination ordinance. Just
Owen joined the Court ip reversing a lower Court of Appeals opinton holding against the M
decision.

In another case, she ruled against Texas Pecan farmers asserting property rights againsi a recen:
government enactment which limited a farmer’s right to pump water from his own land. She in ess
ruled against the private property rights of landowner’s in favor of a socialistic state controlied re-
distribution of water resources,

45 & lormey professor of lsw and 3 conservaiive, | aise believe that justics Uiwen is +
despite her somewhat liberal sociai decisions. She has been approved by the people of Texe: i e
slection contests. She is sn mdependent, honest, and fair member of the judiciary.

She is barely a comservative, much iess am activist conservative. However despite m.
of opinion with her on these issues, she is well quatified for the position for which she has b
nominated

RCT/ret S A
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SHELTON M. VAUGHAN
5127 BRIAR ROSE DRIVE
HOUSTON, TEXAS 77057-3501

April 19,2002

Senator Patrick . Leahy
SR-433

United States Senais
Washington, DC 20

Dear Senator Leahy:

| am a praciicing attorney in Houston, Texas and I am writing to express my
alarm at the large numbers of vacancies in the federal judiciary. The efficacy and the
integrity of the American legal system is being compromised as a result of the unneces
delays ia Congress in filling these vacancies.

{2y

A vear age there were just over 80 judicial vacancies in the Federal sysiem. N
are 100, Of those vacancies, the Judicial Conference of the United States classifies 7
“judicial emergencies” due to the lengthy delays and legal compromises thai result fr

o

shortage of judges. Clearly the confirmation process is not working properly.

These vacancies are not the result of & lack of judicial nominations, Presidens Sush
nominated 66 judges in his first year in office, more than a Jhird again as many as the past tire:
presidents nominated in thelr first year in office. It 15 apparent that the delay is sccurring b
Congress, in the confirmation process. The Senate has an obligation to the citizens of the i
States t5 act promptly upon the President’s nominations io the federal bench. Those
engaged in the daily practice of law are acutely aware of this judicial emergency, wh
Chairman of the Senate Judiciary Commitiee, you have the power to remedy. Itisc
the Senate Judiciary Committee accelerate the pace of its hearinge on these nominees

Sk b, e i 4 WA iy iy waee M
urge vou to schedule a confirmation hearing for Texas Suprem usiios
Owen, whom Presideni Bush nominated 2001 io the Fifth Circutt Court of Appen
Justice Owen is held in high esteem among lawyers in Texas and has an outstanding record as
attorney and a judge. As you know, the ABA Standing Committee on the Federal Judiciar
unanimously voted Justice Cwen “well qualified” for appointment to the Uniled State
Appeals for the Fifth Circuit.

el

Not only has Justice Owen had a distinguished career that has garnerad resognin
across the political spectrur. In addition, the vacancy she was nominated to fitl is o
ones { referred o above, which the Judicial Conference has declared a “judicial emerger
Last year, you said that all judicial nominees would receive a hearing before the Senat
Comraittes within 4 year of their respective nominations. [n just a matter of days, on

&L

HAPERSCANALSTMATOR

CEOWEN DOC
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2002, it will have been a year since Justice Owen’s nomination. I urge you not to bresk vo: »
word, but instead 1o schedule Justice Owen’s confirmation hearing immediately.

While T iand there are some thomy partisan issues mvolved, 1 ask g
look beyond the smailer political bickerings and understand the damage this situatior: is cau
to our American iegal system. Moreover, while the feadership of the Judiciary Commitice
have reservations about the ideology of the nominees, their duty as Senators i5 i provide a &
and prompt hearing and then a vote, Whether the nominee is confirmed or not, the procsss -
to move forward.

!ask not that Congress compromise its duties or values, § ask only that they ¢
out in a timely manner. No one benefits from a legal system suffering from absent judg
the sake of American justice, I urge you to do all you can to address this problen and, in
particular, to promptly schedule Justice Owen’s confirmation hearing.

Yery truly yours,

oo yenator Orrin G. Hawch
Senator Fhil Gramm
Senator Kay Baitey Hutchison

FEROMALREN

EANY LETTER RE JURTICE OWED
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MONDAY, JULY 22, 2002

A New Borking Excuse

5 aving sharpened their knives ©n
. Charles Pickering and D. Brooks Smith,
P Democrats on the Senate Judiciary Com-
mittee twn tomorrow o Priscilla Owen, Presi-
fent Bush's nominee for the Fifth Circuit Court
of Appeals. The accomplished judge had better
wear her battle ar- . ’
fnor,

: Borking Svengali
Ralph Neas is playing
the gentleman this time and letting the ladies
{lo the mugging. This is dirty work, but the gals
at the National Abortion Rights Action League
{NARAL), the National Abortion Federation
and the National Organization for Women are
more than up to the job. And when it comes to
borking, Chairman Pat Leahy is an equat-op-
portunity interest-group mouthpiece.

. The feminists have put their wiles to work
and come up with a new excuse to disqualify
Judge Owens: abortion on
demand for teenagers.
Judge Owen must be de-
feated, they charge, be-
cause her rufings on the Su-
preme Court of Texas
prove she believes a parent
usually ought to be .in-
formed if his or her daugh--
ter wants an abortion.

+ JudgeOwen “is an oppo-
nent of abortion rights for
tninors without their par-
ents' permission,” ex-
plains NARAL president
Kate Michelman, by which she means that the
judge s “someone who exernplifies the most ex-
treme hostility to reproductive rights of any of

Judge Priscilla
Owen

the nominees that Prestdent Bush has hamed.”

By this definition, two-thirds of all Ameri-
cans are dangerous, right-wing extremists: Ev-
ery- poll on abortion shows that most Ameri-
cans—pro-life and prochoice—think it's reason-
able to let mothers and fathers have arole in
such a momentous decision for a minor child.
The U.S. Supreme Court has also ruled that pa-
rental consent does not violate Roe v, Wade.

Judge Owen’s rulings on teen abortion have
nothing to do with her personal opinion but are
cobsistent with Texas law; which is very pre-
cise about the conditions under which a court

This time the feminist groups
are doing the dirty work.

may let a girl have an abortion without notify-
ing a parent. She voted with the majority in
nine of the 12 teen-abortion decisions to come
before her court. And a teen-abortion case
doesn’t even get to the Texas Supreme Court un-
less two lower-court judges—a trial judge and
an appeals
judge—have rejected
a girl's request not to
potify her parents.
The pro-abortion groups are working band
in glove with Senator Leahy to defeat Judge
Owen. When the Chairman rescheduled her
hearing last week, that news was up on
Planned Parenthood’s Web site before it was
even communicated to the Republicans on the
commitiee or the Justice Department. TaiX

. about teamwork. . -

In the 14 months Judge Owen has been wait-
ing for a hearing, the opposition has had ample
time fo script other Senatorial attack lines:
She’s anti-consumer, pro-biisiness and wants
to make it easier for anti-abortion radicals to
harass women at abortion clinics. Judges are
elected in Texas (something Judge Owen has
apposed) and it'll be worth the price of admis-
sion Thursday {o see if any Democrat dares to
mention the $8,800 she legally accepted from
Enron' during her 1994 campaign. That sum,
less than 1% of her total contributions, pales in
comparison with what Enron gave such Mem-
bers of Congress as Judiciary Democrat
Charles Schumer. N -

It’s no disrespect to nominees who have al-
ready run the Judiciary gantiet to say that
Judge Owen’s fate matfers more. At 47 years
old, she is widely considered one of the best con-
servative legal minds of her generation. If she
can't get confirmed, it bodes ill for other nomi-
nee-Juminaries waiting for a hearing, such as
Miguel Estrada, Jeff Sutton, Johin Roberts and
Michael McConnell. These are the kind of intel-
tects whose judicial influence would be large on
the appeals courts—if they ever get there—and
could be potential Supreme Court candidates.

But that, of course, is precisely why Demo-
crats are out to bork every one of them. Of Mr.
Bush's 32 appeals-court nominees, 17 haven'{
yet received a Senate hearing. Like Judge
Owen, they'll get that privilege only after all
the interest groups are lined up to mau} them.

Als
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@he Washington Post

AN

INDEPENDENT NEWSPAPER

The Owen Nomination

HE NOMINATION of Priscilla Owen to

the 5th Circuit Court of Appeals creates

understandable anriety among many
liberal activists and senators. The Texas Su-
preme Court justice, who had a hearing yes-
terday before the Senate Judiciary Commit-
tee, is part of the right flank of the
caaservative court on which she serves, Her
opinions have a certain ideological consis-
tency that might cause some senators to vote
against her on those grounds. But our own
sénse i3 that the case against her is not strong
enough to warrant her rejection by the Senate.
Justice Qwen's nomination may be a close call,
but she should be confirmed.

: Justice Owen is indisputably well qualified,
Having served on a state supreme court for
deven years and, prior to ber election, having
had a wellregarded law practice. So rather
than attacking her qualifications, opponents
have sought to portray her as a conservative
judicial activist—that is, to accuse her of sub-
sfjtuting her own views for those of poi-
icymakers and legislators. In support of this
chiarge, they cite cases in which other Texas
justices, including then-Justice Alberto Gon-
zales—now President Bush’'s White House
Counsek—appear to suggest as much. But the
cases they cite, by and large, posed legiti-
niately difficult questions. While some of Jus-
tice Owen’s opinions—particularly on matters
rélated to abortion—seem rather aggressive,

noge seems fo us beyond the range of reason-
able judicial disagreement. And Mr. Gonzales,
whatever disagreements they might have had,
supports her nomination enthusiastically. Lib-
erals will no doubt disagree with some opin-
ions she would write on the 5th Circuit, but
this is not the standard by which a president’s
lowercourt nominees should be judged.

Nor is it reasonable to reject her because of
campaign contributions she accepted, includ-
ing those from people associated with Enron
Corp. Texas has a particularly ugly system of
judicial elections that taints all who partici-
pate in it. State rules permit judges to sit on
cases in which parties or lawyers have also
been donors—as Justice Owen did with En-
ron. Judicial elections are a bad idea, and let-
ting judges hear cases from people who have
given them money is wrong. But Justice Owen
didn’t write the rules and has supported a
more reasonable system.

Justice Owen was one of President Bush's
initiai crop of 11 appeais court nominees, sent
to the Senate in May of last year. Of these, on-
ly three have been confirmed so far, and six
have not even had the courtesy of a hearing.
The fact that President Clinton’s nominees
were subjected to similar mistreatment does
not excuse it. In Justice Owen’s case, the long
wait has produced no great surprise. She is
still a conservative. And that is still not a good
reason to vote ber down.
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Gomeln & Willford
S7 Plovacns Rune Plrcr.
Aeastins T 78708

August 28, 2002

The Honorable Patrick J, Leahy

Chalrman, Comamittee on the Judiciary
United States Senate ‘

224 Dirkoen Semte Office Building
‘Washington, DC 20520

VIAFAX: 202-224-9516
Dezz" Chsirman Leahy:

I am writing to urge you to support u:coonﬁrmamnoﬂumcel’:mlh()wm of Texas to
the United Stares Fifth Circuit Court of Appeals.

Justice Owen has shown herself to be a fair, dedicated and imparris judge while serving
on the Texas Supreme Cowrt. She has proven herself both as a private practitioner and as
a judge, and her concem for assuring that those kssbnmrece:ve:dequatc and fair
logal representation is well-documented.

We are fortunate that outstanding individuals like Priscills Owen are willing to serve in
such important capacities in our judiciary system. Her intogrity, experience, work ethic,
intelligence and sense of fasirness ave attributes that have earned her the respect of her
colleagues in the legal profession, not only here in Texas, but alao nationally ss shown by
the “well qualificd” ranking she received unanimously from the American Bar
Assoclation’s Standing Commitiee on the Federal Judiciary.

I appreciate the treendous respousivility tnan you who serve ui ihe Senare Tud™ e
Committee bave to ensure that the President’s judicial nomineg¢s meet the hxghem
standards. Ibelwveﬁmlumﬁwmmmm&oqemﬂds,mdl
respectfully request that your conmmittee grant a prompt hearing with favorable
consideration for her nomination.

Sincerely,

Pamela P. Willeford
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Wisconsin State

July 29, 2002, A8

al

OWEN IS QUALIFIED FOR FEDERAL BENCH

eingold and Kohl
F should stop their

Senate Colleagues
from  “borking™  Priscilla
Owen. Why should Wisconsin-
ites care about Texas Supreme
Court Justice Priscilla
nominated by President Bush to
the 5th U.S. Circuit Court of
Appeals?

_* Because "borking" - judg-
ing a judicial nominee on politi-
cal and ideological grounds
rather than qualifications - is
ugly ne matter which party is
doing it and must be stopped.

* Because Wisconsin's two
senators, Herb Kohl and Russ
Feingold, sit on the Senate Judi-
ciary Committee, where the
"borking” of Owen is under way.
If these two Democrats take the
high road and approve Owen
even though Chorrors!) she is a
conservative, their courage could
persuade their Senate colleagues
to give up this nasty practice.
The chatge against Owen is be-
ing led by the extremist wing of
the abortion-on-demand crowd,
who are incensed that Owen
voted several times to uphold 2
Texas law that allows teens to
get abortions without notifying
their parents only in extreme
circurmstances.

Polls show that & majority of
Americans support parental noti-
fication laws, and the U.S. Su-
preme Court has ruled that such
laws do not violate the terms

Owen

en,

established by Roe vs. Wade.
Nonetheless, National Abortion
Rights Action League President
Kate Michelman called Owen
"someone who exemplifies the
most extreme hestlity to repro-
ductive rights of any of the
nominees that President Bush
has named.” My, my.

Other groups complain that
Owen's rulings show her to be
anti-consumer, anti-worker and
pro-business. They say she too
often voted to overturn huge jury
verdicts in malpractice and prod-
uct-liability cases. Considering
that Texas juries' propensity for
handing down outrageous ver-
dicts makes the state a favorite
filing-ground for trial attorncys
pursuing dubious liability cases,
Owen should be applauded for
atternpting to apply the brakes.

They say she is a “judicial
activist” who will &y to legislate
from the bench. But when U.S.
Sen, Dianne Feinstein, D-Cali-
fornia, asked her about that
charge, Owen responded “If I am
confirmed, I will do my utmost
to apply the statutes you have
written as you have written them,
not as I would have written them
or others might want me to inter-
pret them.”

But none of this should mat-
ter much to the Senate Judiciary
Committee, which is supposed to
cxamine 8 nominec’s gualifica-
tions, fitness for office, and tem-
perament. No onc has questioned

(yet) her temperament; her quali-
fications include graduating cum
laude from Baylor Law School,
getting the top score on the
Texas Bar Exam, practicing
commercial litigation for 17
years before winning election to
the Texas Supreme Court, and
getting a unanirnous "well quali-
fied" rating from the American
Bar Association's Commiittee on
the Federal Judiciary.

BEvery president has the right
to nominate whomever he wants
.o the federal judiciary. The Sen-
ate has the right to grill the
nominees over their qualifica-
tions, temperament, and fimess
for office. Presumably it's that
latter term that some senators
believe justifies “borking”™ Owen
on abortion rights, etc.

But it's still wrong,

Feingold knows it Thats
why he made his courageous
vote to confirm John Ashcroft as
U.S. attorney general. Feingold
didn't like Ashcroft's right-wing
politics, but he believed in a
president's right to choose his
own nominees. Feingold was
right.

Feingold and Kohi should
bath vote to confirn Owen, and
should try to convince their col-
leagues to do likewise. She is
well qualified, and that's all that
should count.
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JEULIE P, WOOnY
1306 Big Pines
Tombull, Texas 77575

(2513 20
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Fo Nowinajion of Prsciila Owen for Fifth Circuit Count of Appeais

write 1o olfer my {ui and heantielt support for the aomination of Prisciiia Owen o7 @ seat on ih
L5, Coust of Appeals for the Filth Clircuds

i wraduated from the Yale Law Sciwoi in 1980 and thereafter procticed faw in New York o
Qriginaliv from Peansylvania, { have Tived (3 Texas since 1991 with my husband. Robert, and our
sons. | first met fustice Owen in 1995 when | clerked in 1925-96 for Tom Phillips. Chief Justice of the

Texas Supreme Count. While Chief Justice Phillips is a Republican, | am s life-long Democrat.

As 1 clerk un the Texas Supreme Count. | worked closely wirh all of the Justices. including fu
Owen. both in chambers and during conferences. which the clerks anended regubinly i veder w assis die
Justices i preseoitag case reviews and drafi opuuons. | also worked closely with Justice Ower: on 5
dAraft opinicns desling with aress of law in which she bad special expertise

As a result of my encovnters with mstice Owen during my clerkship. 1 came 1o yegard be
Judge and legal schotar of the highesi thbm She bag a brilliant Icgat mind that is wma

icgendary work cthic, Her analysis of any tssuc is rigorous and truc fo ictier and spint AV
impecsabic cihics and honesty and lack of politicat motivation in her decisione-raking were appares! in he

discussions of cascs and the mannes in which she decided them, Justice Owen is among the best and de
brighicsi - she wil} bring iniegrity, intciligence and the highest cthicai siandards 1o the Filih Oircui

Follgawing wy clerkship. T had 1he opportunity io bocome fricnds with Priscilla. From 1997

through 1999, my husband, who was in scminary st the Hme, was assigned 1o assist a1 St Barnaba:

newly formed Episcopal dmrc!q in Austin, Priscilla was onc DI the (mgmm members and {cader of §

It 3 T 3 H

ot Defeeibin s B el b s ity

flar

ciforts, Siw ganmplilied servam lcaacxthm

Then Priseilla O

It iz hand (o imaging 5 more guelidied candidate for the Fifth Cirons
eye 1o supper her nopunaiion.

Sincerely vours,

-' Mm‘% -

i Woady
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