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NOMINATION OF MICHAEL O. LEAVITT

TUESDAY, SEPTEMBER 23, 2003

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9 o’clock a.m. in room
406, Senate Dirksen Building, Hon. James M. Inhofe [chairman of
the committee] presiding.

Present: Senators Inhofe, Jeffords, Voinovich, Wyden, Thomas,
Clinton, Baucus, Reid, Murkowski, Cornyn, Warner, Allard, Boxer,
Crapo, Chafee, and Bond.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. I would like to make one comment before mov-
ing on to Governor Leavitt and whomever else would come forward,
Senator Bennett, I think Senator Hatch is here for introductory
purposes. While you are being seated, let me comment briefly on
some criticism directed at the Governor concerning the nomination
protocol.

Last week, Senator Lieberman issued a press release announcing
his intention to place a hold on Governor Leavitt’s nomination cit-
ing his refusal to answer pre-hearing questions. As I stated in my
response last week, Governor Leavitt never officially received ques-
tions from the EPW committee. In fact, it is unprecedented for this
committee to subject a nominee for the EPA Administrator to pre-
hearing questions. It has never happened before. Our standard
practice is for all members to have the opportunity to meet with
the nominee privately prior to the hearing and to ask formal ques-
tions during the hearing and written questions after the hearing.

I know that Senator Lieberman was offered this meeting and he
rejected it. He wasn’t able to work it into his schedule and I think
it is a shame he is not here today. I certainly he would not have
a hold for this purpose because he is in California at some fund-
raisers right now and I believe this is more important.

With that, we will move on to the opening statements. We are
going to have a full house today and we will have to stop by noon.
My intention would be for us to limit our opening statements. Sen-
ator Jeffords and I will limit ours to 5 minutes. We would ask the
members to limit theirs to 3 minutes. Then we will have 5-minute
rounds, as many rounds as you want to have. Senator Wyden, we
talked about this and you will certainly get ample opportunity to
do that. We will start with my opening statement.

o))
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The EPW committee convenes this morning to consider the nomi-
nation of Governor Michael Leavitt to be the next Administrator of
the Environmental Protection Agency. It is my honor to welcome
Governor Leavitt to the committee. I apologize for the fact that you
were inconvenienced and your wife was inconvenienced even more
last week when we had to change it at the last minute from Thurs-
day to Tuesday. We had one of our members who objected to that
time.

I also want to thank you for your commitment to address the Tar
Creek situation. The members of this committee have heard me
talk about this now since last January as the most devastating
Superfund site in America. I know we will be able to work out a
solution to that during your tenure.

Let me be clear from the outset, this may come as news to some
of you but this hearing is about Governor Mike Leavitt, about his
qualifications to serve as the Nation’s top environmental official. It
is not about the Administration, it is not about that environmental
policy. Governor Leavitt is currently the longest serving Governor
in the Nation, having ably served the people of Utah for 11 years.
Five times during his administration, independent public policy an-
alysts have ranked Utah the Nation’s best managed State.

He is a former chairman of the National Governors’ Association
where he served as Governor with two of our members, Senator
Voinovich and Senator Carper, who I understand will be here very
shortly. He has also chaired the Western Governors’ Association as
well as the Council of States.

Consider the Governor’s accomplishments on air quality, the
State of Utah meets all Federal air quality requirements. His State
under his leadership meets all Federal air quality requirements.
During 11 years as Governor, Mike Leavitt has made great strides
in improving Utah’s water. The facts speak for themselves as the
State’s watersheds are among the cleanest in the Nation.

Governor Leavitt has also implemented initiatives similar to leg-
islation sponsored by Senator Chafee which this committee and the
full Senate passed unanimously. In Utah, nearly 5,000 under-
ground storage tanks have been cleaned up and upgraded pre-
venting toxic substances from entering the State’s water supply.
Also, the EPA has adopted Utah’s concentrated animal feeding op-
erations which reduced the impact of farming and ranching on
water quality as a national model. Governor Leavitt, I congratulate
you.

As I noted earlier, much of this hearing will be focused on some-
thing else, President Bush’s environmental record. I am confident
we will hear the drum beat of denunciations that begin with the
day President Bush took office. The litany goes something like this.
The air is dirtier; kids are suffering from asthma attacks and res-
piratory diseases; precious lakes, rivers, streams and forests are
more polluted and big oil’s campaign contributions are corrupting
national environmental policy. None of this has a basis in fact.

What are the facts? Last Monday the EPA released its 2003 Air
Quality Report. The findings might shock some in this room. Today
the air is cleaner than the day President Bush took office. Under
SO2 emissions from powerplants, we are 9 percent lower than we
were in 2000. NOX emissions from powerplants also show a 13 per-
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cent reduction from the year 2000. There is certainly more work to
be done and that is why the President has initiated his Clear Skies
Initiative which is the most far-reaching and aggressive reduction
in emissions of any President in history, some 70 percent reduc-
tions in emissions of SOX, NOX and mercury.

Even environmental groups couldn’t ignore it when in April of
this year President Bush announced a 90 percent reduction in off
road diesel fuel emissions. The EPA estimated by 2030, new regu-
lations will prevent 9,600 premature deaths a year, along with
8,300 hospitalizations, 16,000 heart attacks and 5,700 children’s
asthma related emergency room visits. Even the NRDC called it a
bold proposal that will be the biggest public health step since lead
was removed from gasoline more than two decades ago. Just after
he took office, President Bush proposed landmark brownfields leg-
islation. It passed unanimously in this committee, sailed through
both Houses of Congress and will help cleanup 500,000 brownfield
sites all across the Nation.

We are going to hear a lot today about President Bush’s proposal
on New Source Review, Superfund and healthy forests. You are
going to hear that New Source Review reform amounts to the big-
gest clean air rollback in history. It is absolutely false. New source
review reform does not permit any pollution increase but merely al-
lows companies to modernize their facilities to make them more ef-
ficient and more pollution free.

You are going to hear that under Superfund, President Bush is
letting polluters off the hook. That is absolutely false. He has a pol-
luters pay policy which is in effect today and polluters are in fact
paying.

You are going to hear that the President’s healthy forest imita-
tive is a gift to the timber industry to destroy forests. You just ask
anyone in New Mexico or Arizona and nothing could be further
from the truth.

I guarantee you this. President Bush and Mike Leavitt will fur-
ther the progress we have made in the last 30 years and President
Bush and Mike Leavitt will lead us into a new era of environ-
mental protection.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM THE STATE OF
OKLAHOMA

Good morning. The Committee on Environment and Public Works convenes this
morning to consider the nomination of Governor Michael Leavitt to be the next Ad-
ministrator of the Environmental Protection Agency. It is my honor to welcome Gov-
ernor Leavitt to the committee and I look forward to his testimony. Governor, I
apologize to you and your wife for the last-minute cancellation. I hope you weren’t
too inconvenienced. It’s good to have you here.

I also want to thank you for your commitment to addressing the Tar Creek Super-
fund site in Oklahoma. As you know, this is a top priority for me and I appreciate
discussions we have already had on this subject. I look forward to working with you
and to our upcoming tour of the area after you are confirmed.

Let me be very clear from the outset: this may be news to some, but this hearing
is about Governor Mike Leavitt, about his qualifications to serve as the nation’s top
environmental official. Some environmental groups view this hearing as a proxy
fight over President Bush’s environmental record. These attacks cannot go unan-
swered, but for now I want to talk about a nominee with an impeccable record of
service to our country.
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Where to begin? There is a lot to talk about. Governor Leavitt’s resume is marked
by extensive experience in government and the private sector, and a long list of stel-
lar accomplishments.

I don’t think anyone has any doubt—on either side of the aisle—that Mike Leavitt
is supremely qualified to be the next Administrator of the Environmental Protection
Agency. And I would also say that no member disagrees that Mike Leavitt has the
proper moderation, balance and temperament to handle the challenges that come
with the job.

Governor Leavitt is currently the longest serving Governor in the Nation, having
ably served the people of Utah for 11 years. Five times during his administration,
isndependent public policy analysts have ranked Utah the nation’s best-managed

tate.

He is a former chairman of the National Governors’ Association, where he worked
closely with two former Governors on this committee: Sen. Voinovich and Sen. Car-
per. He also chaired the Western Governors’ Association, the Republican Governors’
Association, and the Council of the States. Before being elected Governor of Utah
in 1992, he served as an outside director of two large public corporations and was
a member of the Utah State Board of Regents, overseeing the State’s nine colleges
and universities.

Some environmental groups have airily dismissed these accomplishments. True to
form, they have maligned the Governor’s record. The Sierra Club, for example,
called Governor Leavitt a “disappointing choice,” but never offered compelling proof
to justify its opinion. The reason is simple: the facts show that Governor Leavitt’s
environmental record is one of the best in the Nation.

Just consider the Governor’s accomplishments on air quality: the State of Utah
meets all Federal air quality requirements. Let me repeat that: the State of Utah
meets all Federal air quality requirements. This was not the case before Governor
Leavitt took office.

Visibility in the West has improved dramatically, largely as a result of Governor
Leavitt’s service as co-chair of the Western Regional Air Partnership and vice-chair
of the Grand Canyon Visibility Transport Commission. The commission made over
70 recommendations improving visibility in 16 national parks and wilderness areas
on the Colorado Plateau.

Along with air quality, the American people view water quality as one of their
top environmental priorities. So does Governor Leavitt. During his 11-year tenure,
Governor Leavitt made great strides in improving Utah’s water. The facts speak for
themselves: the State’s watersheds are now among the cleanest in the Nation. Sev-
enty-three percent of Utah’s streams currently meet Federal water quality stand-
ards, compared to 59 percent 10 years ago, a 24 percent improvement since Gov-
ernor Leavitt took office. Currently, 60 percent of the nation’s streams meet this
standard.

Governor Leavitt also implemented initiatives similar to legislation sponsored by
Sen. Chafee, and which this committee, and the full Senate, approved unanimously.
In Utah, nearly 5,000 underground gas storage tanks have been cleaned up and up-
graded, preventing toxic substances from entering the State’s water supply. Also,
the Environmental Protection Agency has adopted Utah’s Concentrated Animal
Feeding Operations, which reduce the impact of farming and ranching on water
quality, as a national model.

As his record attests, Governor Mike Leavitt is an excellent nominee and highly
qualified to head EPA. Unfortunately, as I noted earlier, much of this hearing will
be focused on something else: President Bush’s environmental record.

I'm confident we’ll hear the drumbeat of denunciations that began the day Presi-
dent Bush took office. The litany goes something like this: the air is dirtier, more
kids are suffering from asthma attacks and respiratory disease, precious lakes, riv-
ers, streams, and forests are more polluted, and Big Oil’s campaign contributions
are corrupting national environmental policy.

This kind of apocalyptic environmental rhetoric isn’t new. We heard it during the
presidency of George H.W. Bush. In 1992, the Sierra Club said, “We’ve learned the
hard way that President Bush cannot be trusted.” President Bush, of course, signed
the 1990 Clean Air Act, including the highly successfully Acid Rain program, into
law. And today air quality by any measure has improved dramatically.

This kind of invective is an effective fundraising tool for some groups-and one, I
might add, that brings in a lot of money. But none of this has any basis in fact.

So what are the facts? On Monday, EPA released its 2003 air quality report. The
findings might shock some in this room. Today the air is cleaner than the day Presi-
dent Bush took office. SO2 emissions from power plants were 10.2 million tons in
2002, 9 percent lower than in 2000. NOx emissions from power plants also contin-
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ued a downward trend, measuring 4.5 million tons in 2002, a 13 percent reduction
from 2000.

There’s certainly more work to be done, and that’s why President Bush proposed
his Clear Skies Initiative. Clear Skies is the most aggressive Presidential initiative
in American history to reduce power plant emissions. It will reduce emissions
quicker and at lower cost than existing law and it is based on the 1990 Acid Rain
Program, which has reduced SO2 emissions 50 percent, and achieved nearly 99 per-
cent compliance.

In April of this year, President Bush announced a 90 percent reduction in off-road
diesel fuel emissions. EPA estimated that by 2030 the new regulations will prevent
9,600 premature deaths a year, along with 8,300 hospitalizations, 16,000 heart at-
tacks, and 5,700 children’s asthma-related emergency room visits.

Even environmental groups-who can’t stand to offer the President a hint of praise-
couldn’t ignore it. NRDC called it a “bold proposal” that will be “the biggest public
health step since lead was removed from gasoline more than two decades ago.”

Just after he took office, President Bush proposed landmark Brownfields legisla-
tion. It passed unanimously in this committee, sailed through both houses of Con-
gress by overwhelming margins, and will help cleanup 500,000 brownfield sites all
across the Nation. In July, EPA provided $73.1 million in grants to 37 States for
this purpose. I say without hyperbole that this legislation was one of the most sig-
nificant and successful bipartisan environmental accomplishments in a generation.

President Bush also took a stand on an important international environmental
issue: the Treaty on Persistent Organic Pollutants, or POPS Treaty. President Bush
signed the treaty during a Rose Garden ceremony, and then urged this committee
to pass implementing legislation sponsored by Sen. Chafee and Sen. Jeffords.

Now we're going to hear a lot today about President Bush’s proposals on New
ngurce Review, Superfund, and Healthy Forests. I want to comment briefly on each
of them.

* You're going to hear that New Source Review reform amounts to the biggest
clean air rollback in history. Absolutely false. NSR reform does not permit ANY pol-
lution increases but merely allows companies to modernize their facilities and make
them more efficient.

¢ You're going to hear that under Superfund President Bush is letting polluters
off the hook. Absolutely false. Whenever there is an identifiable, viable party re-
sponsible for a Superfund site, they pay. And they are paying now.

* You're going to hear that the President’s Healthy Forests Initiative is a gift
to the timber industry to destroy our forests. Absolutely false. This initiative is de-
signed to PREVENT forest fires that have so ravaged the livelihoods of families and
businesses in the West.

I will say this: if our economy continues to grow and prosper-something President
Bush is actively encouraging-our environment will continue to improve well into the
future. And President Bush’s policies will have a lot to do with it.

I guarantee you this: President Bush and Governor Mike Leavitt will further the
progress we've made over the last 30 years. History will show that key environ-
mental indicators will improve faster, more aggressively, and at lower cost to the
public. As with the last 2 years, there will be no rollbacks, no setbacks, no pollution
increases, and no deterioration from our present condition. President Bush and
Mike Leavitt will lead us into a new era of environmental protection.

Senator INHOFE. Before we go on with further opening state-
ments, I would like to recognize Senator Bennett or Senator Hatch,
whoever wishes to go first. Senator Hatch, you have seniority. Do
you have any comments you want to make about our nominee
today?

STATEMENT OF HON. ORRIN G. HATCH, A UNITED STATES
SENATOR FROM THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman, Senator Jeffords and
members of this distinguished committee.

I thank you for holding today’s hearing for Governor Leavitt’s
nomination to head the Environmental Protection Agency. I can
personally think of no better candidate for the job. Let me tell you
about Mike Leavitt. I think this is important.
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I have known Mike Leavitt for almost 30 years. He is bright, he
is imminently capable and nobody works harder. Mike Leavitt lis-
tens before he acts, he consults before he commits, and above all,
he is fair and honest and everybody knows it. In short, he is the
perfect candidate for one of the toughest jobs in government today,
perhaps the toughest job in government today.

So Mr. Chairman, it is with particular pleasure that I introduce
Mike and Jackie Leavitt to you this morning. I look forward to wel-
coming my friends to Washington for their more permanent stay
after the Senate confirms Michael Leavitt as the Administrator of
the EPA.

Let me state for the record that Michael Leavitt is one of our Na-
tion’s most able public figures. Is it any wonder that after serving
longer than any other sitting Governor, he has maintained one of
the strongest approval ratings ever enjoyed by a public official at
his level. The Governor has worked tirelessly for the good of Utah,
yet he has found time to serve as the chair of the Council of State
Governors, the Republican Governors’ Association, the Western
Governors’ Association and the National Governors’ Association.

The committee will hear many critics of the President’s environ-
mental policies who I hope will be fair and will not use the nomina-
tion of Governor Leavitt as a soapbox to castigate our Chief Execu-
tive.

I don’t think Governor Leavitt’s stellar legacy and his careful
stewardship of Utah’s natural resources should be sacrificed at the
ardor of Presidential politics. With confidence, I would hold up
Utah’s environmental record to that of any other State in the
Union. While it is appropriate that Senators engage in a reason-
able debate about the current Administration’s environmental poli-
cies, I would caution my colleagues to consider the environmental
challenges faced by their own States before anybody slings any un-
fair comments at a State which under Governor Leavitt has become
a model for beauty and good management.

Mr. Chairman, I have also seen news articles and press releases
highlighting some of the environmental challenges faced by Utah-
ans. None of these challenges began during Governor Leavitt’s Ad-
ministration and a number of them have no relationship at all to
the responsibilities of running the EPA. All States have environ-
mental challenges, so rather than create a laundry list of Utah’s
problems, we should focus on how Governor Leavitt has responded
to Utah’s challenges.

It is a simple matter for a policymaker to give lip service to the
environmental protection. Governor Leavitt has been a consistent
and public supporter for protecting Utah’s environment, but actions
speak louder than words. No actions speaks louder than the will-
ingness to allocate resources to an area of concern.

In his 10 years as Governor, Michael Leavitt has brought about
a 41 percent increase in spending on environmental protection and
that is after adjusting for inflation. According to the Environmental
Council of States, the average per capita spending on the environ-
ment is $51.80. Under Michael Leavitt, however, Utah has sur-
passed that average spending $62.31 per capita on the environ-
ment. This is all the more impressive considering Utah has fewer
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taxpayers per capita because our families are larger than average
throughout the country.

When it comes to putting his money where his mouth is, Gov-
ernor Leavitt also has shown his priorities on the total budget
spent on the environment. The average State spends about 1.4 per-
cent of its budget on the environment. Utah shines under Governor
Leavitt’s leadership by spending 2 percent of its spending on the
environment.

Mr. Chairman, the greatest indicator of an Administration’s pri-
orities is reflected in how money is spent. However, the next ques-
tion should be how effectively that money was spent. I recall that
before Governor Leavitt’s first term of office, Utah routinely failed
to meet national clean air standards. This was due in large part
to the fact that the vast majority of Utahans live in a valley floor
surrounded on all sides with mountains. These mountains are
beautiful, as we all know, but under certain weather conditions,
they can serve to trap emissions in the Salt Lake Valley.

Governor Leavitt has helped our State overcome this obstacle to
bring our State into constant and consistent compliance with the
EPA’s air quality standards. He has also lead initiatives in our
State to preserve open space, improve our fisheries and upgrade
our municipal companies and systems. Governor Leavitt has also
been a leader in finding solutions to regional air problems by help-
ing to promote the Grand Canyon Visibility Transport Commission
and the Western Regional Air Partnership.

When Governor Leavitt took office about 60 percent of Utah’s
streams met Federal water quality standards which is the current
national average for States. Under Mike Leavitt’s leadership, 73
percent of Utah’s streams now meet the Federal standards, a very
significant improvement well above the national average.

Mr. Chairman, I hope we can keep in mind that these were not
the actions of a man who sought the nomination to head the EPA.
These were actions of a man who loves the environment and who
loves his State, my State, Senator Bennett’s State and 2.2 million
people’s State.

Governor Leavitt is a man who recognizes that a healthy envi-
ronment is as important as a healthy economy. However else his
detractors may try to spin it, the numbers prove this to be the case.
The numbers also show Governor Leavitt is one heck of a manager.
In five of his 10 years as Utah’s chief executive, Utah has been
ranked the best managed State, five of the 10 years Utah has been
ranked the best managed State.

USA Today recently concurred calling Utah the best fiscally
managed State in the country. Even after the extremely tough fi-
nancial times faced by our States in recent years, under Governor
Leavitt, Utah has maintained its AAA bond rating.

Mr. Chairman, President Bush has done the Nation a real serv-
ice with this nomination and I look forward to the positive impact
that Governor Leavitt will have on this important agency. Utahans
know that Governor Leavitt took a clean, beautiful and strong
State and made it cleaner, more beautiful and stronger. What more
could we ask for in the nominee to head the Environmental Protec-
tion Agency.
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I know Mike Leavitt. He is an honorable, decent, good human
being with exceptional qualities and exceptional intelligence who
knows how to get along with everybody and who can make the
tough decisions that have to be made. He is precisely what is need-
ed at EPA and I think everybody on this committee will be proud
of him when he concludes his service at the EPA.

I am talking to my fellow colleagues. I hope that you will treat
him fairly. He deserves it. I think all of his leadership of the Gov-
ernors throughout this country is more than ample evidence that
he deserves it and I hope you will approve his appointment as
quickly as possible.

Again, I thank you, Mr. Chairman, for holding this hearing. I
know that you and the rest of our colleagues will be impressed with
Michael Leavitt as a person and as a proven administrator. I just
want you to know that I strongly support him and I hope all of you
will also.

[The prepared statement of Senator Hatch follows:]

STATEMENT OF HON. ORRIN HATCH, U.S. SENATOR FROM THE STATE OF UTAH

Mr. Chairman and members of the committee, thank you for today’s hearing on
Governor Mike Leavitt’s nomination to head the Environmental Protection Agency.
I can think of no better candidate for this important job.

Let me tell you about the Mike Leavitt I have known for almost 30 years. He is
bright. He is eminently capable. And nobody works harder. Mike Leavitt listens be-
fore he acts. He consults before he commits. And above all, he is fair and honest.

In short, he is the perfect candidate for one of the toughest jobs in government.
(And perhaps, the toughest job in government.)

And so, Mr. Chairman, it is with particular pleasure that I introduce Mike and
Jackie Leavitt to you this morning, and I look forward to welcoming my friends to
Washington for their more permanent stay after the Senate confirms Michael
Leavitt as the Administrator of the EPA.

Mr. Chairman, let me state for the record that Michael Leavitt is one of our na-
tion’s most able public figures. Is it any wonder that after serving longer than any
other sitting Governor, he has maintained one of the strongest approval ratings ever
by enjoyed a public official at his level? The Governor has worked tirelessly tire-
lessly for the good of Utah. Yet, has found the time to serve as the chair of the
Council of State Governors, the Republican Governors’ Association, the Western
Governor’s Association, and the National Governor’s Association.

The committee will hear many critics of the President’s environmental policies
who I hope will be fair and will not use the nomination of Governor Leavitt as a
soapbox to castigate our Chief Executive.

I don’t think Governor Leavitt’s stellar legacy and his careful stewardship of
Utah’s natural resources should be sacrificed on the altar of Presidential politics.

With confidence, I would hold up Utah’s environmental record to that of any other
state in the Union.

While it is appropriate that senators engage in a reasonable debate about the cur-
rent Administration’s environmental policies, I would caution my colleagues to con-
sider the environmental challenges faced by their own States before slinging mud
at a State which under Governor Leavitt has become a model for beauty and for
good management.

Mr. Chairman, I have already seen news articles and press releases highlighting
some of the environmental challenges faced by Utahns. None of these challenges
began during Governor Leavitt’s administration and a number of them have no rela-
tionship at all to the responsibilities of running the EPA. All States have environ-
mental challenges, so rather than create a laundry list of Utah’s problems, we
should focus on how Governor Leavitt has responded to Utah’s challenges.

It is a simple matter for a policymaker to give lip service to environmental protec-
tion, and Governor Leavitt has been a consistent and public supporter for protecting
Utah’s environment. But actions speak louder than words. And, no action speaks
louder than a willingness to allocate resources to an area of concern.

In Is 10 years as Governor, Michael Leavitt has brought about a 41 percent in-
crease in spending on environmental protection, and that’s after adjusting for infla-
tion. According to the Environmental Council of States, the average per capita
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spending on the environment is $51.80. Under Michael Leavitt, however, Utah has
surpassed that average, spending $62.31 per capita on the environment. This is all
the more impressive considering Utah has fewer taxpayers per capita because our
families are larger than average.

When it comes to putting his money where his mouth is, Governor Leavitt also
has shown his priorities on the total budget spent on the environment. The average
State spends about 1.4 percent of its budget on the environment. Utah shines under
Governor Leavitt’s leadership by spending 2 percent of its budget on the environ-
ment.

Mr. Chairman, the greatest indicator of an administration’s priorities is reflected
in how money is

spent. However the next question should be how effectively that money was spent.

I recall that before Governor Leavitt’s first term of office, Utah routinely failed
to meet national clean air standards. This was due in large part to the fact that
the vast of Utahns live on a valley floor surrounded on all sides with mountains.
These mountains are beautiful, but under certain weather conditions they can serve
to trap emissions in the Salt Lake Valley. Governor Leavitt has helped our State
overcome this obstacle to bring our State into consistent compliance with the EPA’s
air quality standards. He has also led initiatives in our State to preserve open
space, improve our fisheries, and upgrade our municipal sewer systems.

Governor Leavitt also has been a leader in finding solutions to regional air prob-
lems by helping to promote the Grand Canyon Visibility Transport Commission and
the Western Regional Air Partnership. When Governor Leavitt took office, about 60
percent of Utah’s streams met Federal water quality standards, which is the current
national average for States. Under his leadership, though, 73 percent of Utah’s
streams now meet the Federal standards—a very significant improvement and well
above the national average.

Mr. Chairman, I hope we can keep in mind that these were not the actions of
a man who sought a nomination to head the EPA.

S These were the actions of a man who loves the environment and who loves his
tate.

Governor Leavitt is a man who recognizes that a healthy environment is as im-
portant as a healthy economy. However else his detractors may try to spin, the
numbers prove this to be the case.

The numbers also show Governor Leavitt is one heck of a manager. In five of his
10 years as Utah’s chief executive, Utah has been ranked the best-managed State.
USA Today recently concurred, calling Utah the best fiscally managed State in the
country. Even after the extremely tough financial times faced by our States in re-
cent years, under Governor Leavitt, Utah has maintained its Triple A bond rating.

Mr. Chairman, President Bush has done the Nation a real service with this nomi-
nation, and I look forward to the positive impact that Governor Leavitt will have
on this important Agency.

Utahns know that Governor Leavitt took a clean, beautiful, and strong State and
made it cleaner, more beautiful, and stronger. What more could we ask for in a
nominee to head the Environmental Protection Agency?

Again, I thank you, Mr. Chairman, for holding this hearing. I know that you and
the rest of my colleagues will be impressed with Michael Leavitt as a person and
as a proven Administrator. Thank you.

Senator INHOFE. Senator Hatch, thank you for that very good
statement. We appreciate that.
We will now recognize Senator Bennett.

STATEMENT OF HON. ROBERT F. BENNETT, A UNITED STATES
SENATOR FROM THE STATE OF UTAH

Senator BENNETT. Thank you very much, Mr. Chairman.

I enjoyed my time as a member of this committee and if I were
a member still, I would vote enthusiastically to confirm Mike
Leavitt for this assignment.

Senator Hatch has laid out the public record. You, Mr. Chair-
man, have laid out many aspects of the public record of Mike
Leavitt, so if I might, without being redundant, I would like to talk
just a bit about the personal man that I know and share that with
the committee in the hope that it will provide you some insight to
this gentleman.
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I first met Mike Leavitt when we were serving together on a
planning commission to deal with Utah’s schools. I had been ap-
pointed chairman of a strategic planning group for the Utah State
School Board and he was a member of the Board of Regents of the
university system and we were gathered together in a ski resort,
that is what we do in Utah during the summertime because there
is nobody else at the ski resorts, we were gathered there for a re-
treat to discuss Utah’s schools.

We spent a very intensive weekend. I first wanted to know who
was this very good looking young guy who seemed to have such
deep thoughts about education and the challenges facing it. Some-
one said, well, that is Dixie Leavitt’s son, Mike. Dixie Leavitt was
a well know and very successful State Senator in our State.

On that occasion, I discovered the first attribute of Mike Leavitt
that impressed me and that is he is a visionary. He is willing to
take the long view, he is willing to look at the big picture, he
doesn’t get bogged down in the leaves and the trees. He can step
back and look at the forest as a whole and have a visionary view.

Impressed with that, I thought this is a young man with a future
but I went on about my business, he went on about his and the
next time I met him, he had called for an appointment and came
to see me in my office. As he sat down, he told me he was planning
to run for Governor and he wanted my support. I told him I wasn’t
going to be able to give him my support because I was planning
to run for Senator and it isn’t a good idea to get involved in any
campaigns other than your own. We talked on that occasion about
our political careers and how they might go forward together in
1992,

Utah has a convention and primary system. We share the honor
of both finishing second in the convention. We happen to share that
with Senator Hatch who finished second in his convention as well
but second is good enough to get into the primary in Utah. The pri-
mary is limited to only two and in that fight, I discovered the sec-
ond thing about Mike Leavitt to go along with his being a vision-
ary. I discovered how tenacious he was. He finished second in the
convention but he finished first in the primary. He simply out-
worked his opponent in every way and came out on top in the pri-
mary. I happened to do the same thing in my primary. We shared
the ticket together and won election in 1992. So I found out how
tenacious this visionary young man was.

We have worked together since our common elections in 1992, he
as Governor and I as Senator, and I found a third characteristic
of his. He is innovative. He is willing to try new things. He is will-
ing to think new thoughts. He is not tied down to the way things
have been done in the past. I have been impressed with that and
found it refreshing to be able to pick up the phone and call the
Governor and say, let us have one of our breakfasts at Marie
Callander’s, which is a restaurant that happens to be between his
home and mine, and we would gather there for breakfast and sit
there and he would tell me the new things he was thinking of and
we would talk about innovative ways to deal with the problems of
our State.

So I offer you a man who is a visionary, who is tremendously te-
nacious and who is innovative but who has a fourth attribute I
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would like to share with you that I think is perhaps the most im-
portant one in this assignment the President has given him.

Throughout these 11 years we have worked together, I have
come to know that Mike Leavitt is one who seeks solutions rather
than exploitation of issues. There are always in the political arena
those on both sides of the aisle of the ideological spectrum if you
will who are more interested in preserving an issue, keeping it
alive and gaining some political advantage from it than in finding
a solution to the problem.

In Utah, the temptation to do that can be very, very high, par-
ticularly for a Governor of the party that seems to be at the mo-
ment the predominant party. I am old enough to remember when
the Democrats were the predominant party in Utah and I know
there are some who are hoping those times will come again but
they are not here at the moment and the temptation to demagogue
an issue on behalf of the majority can be very, very strong when
you are the Governor in that kind of a situation.

Mike Leavitt has offended some of the members of his political
base by reaching out to those who are not part of that base and
saying to them, let us see if we can’t find a solution. One of the
first persons I called when I found the President had convinced
Mike to take this position, and it was not the first time the Presi-
dent asked and Mike said yes, it was about the seventh or eighth,
I think, one of the first people I called when I found the President
had made this decision was Bruce Babbitt. Secretary Babbitt was
a man who was booed, picketed, attacked very often when he ap-
peared in the West. I hope we were a little more polite than that
when he came to Utah but I know many times when he came to
Utah there were plenty of people just ready to get out the magic
markers, create the placards and hit the streets.

Mike Leavitt could have taken advantage of that politically and
turned Bruce Babbitt into something of a political cartoon char-
acter in Utah’s atmosphere. He did not. I remember being at the
signing ceremonies with Bruce Babbitt and Mike Leavitt as prob-
lems that could be solved were solved and I remember listening to
the grumbling on the part of some of Mike Leavitt’s political base
who said, what is he doing dealing with that guy. What he was
doing is what he will do as Administrator of EPA. He was reaching
out to find a solution to a problem rather than an exploitation of
an issue.

There will be some who will appear before you who come from
Utah to whom he reached out but never quite connected. That is
always the case. You can never satisfy everyone. While I respect
the right of those Utahans to come before you and make their case
against Mike Leavitt, I remind you that overwhelmingly the people
of Utah, both parties and independents, have given this man not
only two overwhelming reelections, one initial election, but a con-
sistently high approval rating which Orrin and I can only envy.

He comes to you as a visionary, a man who is very tenacious,
very innovative and most importantly, one who will reach out and
establish his record as a seeker of solutions. I can think of no bet-
ter set of attributes for any Federal appointee to have. I urge the
committee to report him to the Senate with full enthusiasm and I
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look forward to the opportunity to vote for his confirmation on the
floor.

Senator INHOFE. Thank you for that excellent statement, Senator
Bennett.

At this time, we would ask if you would like to be excused, you
may.

At this point in the record, I would like to enter four documents
of a similar nature to these introductions. One would be a letter
supporting the Governor from a dozen organizations. I would also
like to enter in the record an editorial written by the former Demo-
cratic Governor of Maryland, Parris Glendening, praising Governor
Leavitt. I also expect to have a letter in support of Governor
Leavitt entered in the record written by the NBA superstar Carl
Malone on behalf of the African American Environmentalist Asso-
ciation and last that of your former colleague, former Governor Ben
Nelson from Nebraska. Without objection, they will be entered in

the record at this time.
September 19, 2003.

Hon. JAMES INHOFE,
Senate Russell Building,
Washington, DC. 20510.

Hon. JAMES M. JEFFORDS
Senate Dirksen Building
Washington, DC. 20510

DEAR SENATOR INHOFE AND SENATOR JEFFORDS: The Senate Environment and Pub-
lic Works Committee will soon be considering Utah Governor Mike Leavitt for ap-
pointment to the Environmental Protection Agency. The 12 organizations listed
below represent over 250,000 dedicated wildlife conservationists. We commend your
efforts to protect the future of America’s natural resources and we support the con-
firmation of Mike Leavitt as Administrator of the Environmental Protection Agency.

Mike Leavitt has shown a strong commitment to wildlife conservation in Utah,
increasing funding by nearly $100 million during his tenure as Utah’s Governor. He
has appointed wildlife commissioners with a strong commitment to wildlife and
quality wildlife programs. He has shown leadership in the development of conserva-
tion easements and land acquisitions for critical deer and elk winter ranges. He has
supported major efforts on wetlands restoration.

Under Governor Leavitts’ administration, Utah was recognized as a national lead-
er for wild turkey transplants and restoration. Mike Leavitt was awarded the 2000
Outstanding Statesman Award by the Foundation for North American Wild Sheep
for Utah’s wild sheep restoration effort. He also instituted a Blue Ribbon Fishery
program to enhance Utah’s already famous trout fisheries.

Mike Leavitt supports America’s wildlife and we support Mike Leavitt.

Respectfully,
ARCHERY TRADE ASSOCIATION, BOONE AND CROCKETT CLUB,
BOWHUNTING PRESERVATION ALLIANCE,
BUCKMASTERS AMERICAN DEER FOUNDATION,
DALLAS SAFARI CLUB,
FOUNDATION FOR NORTH AMERICAN WILD SHEEP,
RocKY MOUNTAIN ELK FOUNDATION,
SHIKAR-SAFARI CLUB,
SPORTSMEN FOR FISH AND WILDLIFE,
SPORTSMEN FOR HABITAT,
TEXAS WILDLIFE ASSOCIATION,
U.S. SPORTSMAN’S ALLIANCE
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[From the Washington Post, September 20, 2003]
THE RIGHT CHOICE FOR THE EPA

(By Parris Glendening)

Think of a key environmental issue—global warming, air pollution, storm water
runoff, habitat destruction—and chances are its causes can be traced to haphazard
urban growth.

When cities and States fail to plan well for their development, roads and sewers
become overburdened and send emissions and effluent into our air and water. Eco-
logically critical lands disappear before we can protect them. Our people’s health
and quality of life degrade.

For these reasons, it is essential that the next administrator of the Environmental
Protection Agency understand the connections between urban sprawl and the envi-
ronment. Fortunately, Utah Gov. Mike Leavitt, the president’s nominee for the post,
is one who does.

I learned this firsthand in working with the Governor at the National Governors
Association (NGA) over the past few years. In our respective stints as NGA chair-
man, Leavitt and I collaborated on an effort to raise the profile of growth issues
while developing tools States can use to tame sprawl and build healthy cities and
towns. In Governors-only sessions, he lobbied hard, and successfully, for NGA to
produce its first-ever land use principles.

Leavitt’s passion in this arena grew out of his experience in Utah. While his home
State is largely rural, the vast majority of its population—and most of the projected
future growth—is concentrated in an environmentally sensitive corridor along the
Wasatch Mountains, stretching 100 miles to the north and south of Salt Lake City.
The population of this sliver of Utah is expected to swell from 1.6 million in 2000
to 5 million by 2050.

Leavitt recognized that it was the State’s responsibility to make sure that this
growth didn’t become an unlivable mess. At the same time, he believed that citizens
and local governments should have a strong say in developing a vision for their fu-
ture.

With those principles in mind, he created a commission to administer a special
fund for protecting open space in developing areas. He secured funding to preserve
175 miles of railroad right-of-way for commuter rail. And, most impressively, he
served as honorary co-chairman of Envision Utah, lending unequivocal support to
a public-private planning effort that has become a national model. Led by a coalition
of business, civic and government leaders, Envision Utah began by listening to peo-
ple, thousands of them. Citizens were invited to more than 150 public workshops,
where, through use of innovative planning tools, they were able show how they
wanted to shape future land use, transportation and open space preservation.

Mike Leavitt participated in the workshops just like any other citizen, sitting for
hours with fellow Utahns at one of the many workshop tables. When Envision Utah
asked every household in the region to complete a survey on the region’s future, he
sat down with his family to do just that. And he recorded a television ad urging
his constituents to do the same.

In the end, citizens said they wanted more investment in public transit and af-
fordable housing, more reliance on cycling and walking, more preservation of open
spaces and more town-like development along key transportation spines. The chosen
Quality Growth Strategy departs dramatically from current trends, conserving 171
square miles of land; offering expanded choices in housing and neighborhood types;
reducing vehicle emissions and traffic congestion; and saving $4.5 billion in trans-
portation, water, sewer and utility infrastructure, which would have subsidized
sprawl.

I'll leave it to environmentalist colleagues to scrutinize other aspects of the Gov-
ernor’s record. No doubt they will press him to explain how his support of the con-
troversial Legacy Highway squares with his quality-growth principles, as they
should.

As Leavitt well knows, the EPA has become an important partner in developing
citizen-friendly, market-oriented approaches to managing urban growth along the
lines of Envision Utah, which the EPA helped to fund. Far from dictating how
places should grow, the agency has supported innovation, served as a clearinghouse
for best practices and showed admirable flexibility on redeveloping industrial
brownfields and managing urban runoff.

Grappling with sprawl and creating great communities have nothing to do with
partisanship. Governors from both parties have been leaders in these arenas.
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As Senators debate Leavitt’s confirmation as EPA chief they would do well to rec-
ognize his bipartisan leadership in bringing issues of growth and quality of life to
the fore.

E. BENJAWIN NELSON (202} 224 G587
EBRAZKA, Fan: (202) 2280012
fotpe Mhennelson.senste.gow

Hnited States Senate

WASHIMGETON, DC 20810-2706

Seplemnber 23, 2003
The Honorable Tames M., Inhaie, Chairman ‘The Honorable James M. Jeffords, Ranking Member
Committes: on Govironment and Public Works Committee nn Bnvitonment and Poblic Works.
United States Senafe United States Senate
410 Dirksen Senate Otfice Building 410 Dirksen Senate Office Building
Washingten, DC 20510-6175 Washington, DC 205 10-6175

Dear Chairman Inhofe and Ranking Member Teffords:

Lotter the following remacks in support of tha noamination of Utah Governar M ke Lenvitt to serve as Administrator of the
Environmental Protection Ageney (EPA)Y and do horeby usk that these remarks be enterad Lnto the record of Lhis hearing.

In 1993, Mike T.eavitr was elecied governor of Utah. Since han, he has baen re—slectad twice and is now the longest-
serving governor in that state’s histary. During his ienure, Utah bas been ranked five limes as the “best-managed" state by
independent public policy analysts,

It was in Mike's lirst term that we became aequaintzd as members of the Nationat Governors” Agsociation (NGA), In our
Capudly in that assaciaden, we worked toeether on several water and natural resource issues. We also beld o series of
sumraits o1 the relationship belween slates amd the federal government — particudarly the effect of bath unlunded and
underfunded federal mandates upon be budgets of state and Tocal governments.

Hut boyond Ins record of achievement for the vitizens of Uiah. T have alse found Governor Leavill o be easy to work with,
open [0 hew ideas, and willing ko maks sensible compromises 1o reach shared goals. I belicve ucarly evaryone — if nog
everyone — wilh whom Gevernor Leavitt worked in the NCA would state they Lad a favorable impression of him. As we
know all o well, such & record is imporcant for any Federal position, but particularly ong sach as this, where thete needs to
be nuuch conrdination with our state govarnments.

An example of Guvernor Leavitt's record in this area is his wotk with another former colleapue of nurs, Governor John
Kiizhaber of Oregon. Together, they cratted an etivironmental philosophy known as “Enlibra,” which is derived from the
Lalin root and mem “moving towards balance.” Thus philosophy has since been adopted by the NGEA and is used by many
federal, state, local and private enlilies 1 accelerate cuvinmmental pragress. As ca-crear af the NCGA “Tnlitra™
rhilosophy, Governor Leaviit i well placed 1) work with gavernors in advancing its goals.

I closing ther, let me say T wholcheartedly support Mike Leavitt’s nomination to serve 05 EPA Administrator. He is
eminently qualified for (he position; bul even mure than that, be has both te personality and the desire w be soceessful au
the job; and 1 urge the Counittec to advance his name (o the full Senate.

Sincerely,

.é' Y
1. Fenjami
Unrited 31
EBMN:act
287 Denniey Fevenal Buroib FiE LD REPRESENTATAVE FiELS ReFRESaNTATVE Ae.c RerregenTaTive 802 PAG FIc ETARFT
100 ComiLrriw, Mav MOk b PorsT QFFICE B €49 Poar Orrice Box 1053 Pus ) Ok Box 1851 SurTe 205
KcCoor, “IE 53001 CHACRON, ME 65337 SeoTrsauuer, HE 69363 Uniara, NE EB114
1102] A1 -4600 (308! 3401354 \308) PEO-2278 (302] 6317611 (40%) 3918411
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State of New Mexico -

Office of the Governor
Bill Richardson
Goversor
The Honorable James Inhofe The Honorable Max Baucus
Chairman Ranking Member
1.8, Senate BEnvirenment and Puhlic U.8. Senate Environment and Public
Works Committee . Works Committec
410 Dirksen Office Building - 456 Dirksen Office Bullding
Washington, DC 20510 Washington, DC 20510

October 10, 2003
Dear Senatar Inhefe and Senator Bavcns:

[ am wriling 10 provide my. support for Governor Mike Leavitt's nominatien to head the
US Environmental Protection Agency.

Thave worked well with Governor Leavitt both ag US Energy Secretary and as a fellow
western Govemor. In partieular, when T was Energy Seeretary we worked together to
develop a solution toward removal and remediation of a leaching tailings pile near
Canyonlands and Arches Wational Parks in Wosb, Tt was critical for the State of Utah
-and the Department of Energy to find a solution to this issue, and [ was pleased with our
ability to meve in that direction.

I am also impressed with some of Governor Leavitt’s work at the Western Governors’
Association, of which I was tecently clected chairman. Governor Leaviil helped establish
and maintain a bipartisan ammosphers al the WiGA, He has worlted stfectively with other
Governors regardless of party. Obviously the same willingness and ability to wark
collaboratively with other elected and appointed environmental officials is erucial to the -
effectiveness of any USEPA Administrator. His collaboration with business people,
conservationists, and Jocal officials in the process of developing new wrban growth .
policies in Tftah — reeentiy remarked ch.in an opinion piece by Parris Glendening — was
successful and trendseiting. Mike Leavitt is a consensus builder and can bring people
together.

‘Although [ havé 2 sumbér of differciices with the Adminjstration regarding its
environmental policies, | am in fact hopeful that the Governor will be able to prevail on

Stare Capitol "+ Reom 4006 .7 Santz Fe, New Mexico f7501 * s05-476-2200 * Wwwgovernor.smte,nm,us.
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the Administrstion fo improve some of its envieonmental policies. These would include
giving EPA real policy authority on major national and international issues from wetlands
pratection 1o global warming to air quality protection in national park and Wildemess
areas. It is time for the Administration, for instance, to recognize the potential threat of
global wanning and implement real policy — not just more smdy.

I am endorsing {iovernor Leavill's nomination even though [ do not agree with all ofhis
policies in Utah. However, T am optimistic that Govemot Leavitt will move the Bush
Administralion oward an environmentally sepsitive policy.

:Si"%l:{ ﬁW‘ |

(revernor Bill Richardson

Senator INHOFE. I have already had my 5-minute opening state-
ment and I would recognize Senator Jeffords. I would admonish all
the members of the committee after Senator Jeffords, to confine
your statements to 3 minutes. We are going to have many, many
opportunities for you to participate in 5-minute rounds. We want

to have some discipline here so everyone will have an equal chance.
Senator Jeffords?
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OPENING STATEMENT OF HON. JAMES M. JEFFORDS,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator JEFFORDS. Thank you, Mr. Chairman and Governor, it is
a pleasure to be with you. I have enjoyed working with you over
the years, especially in education. I admire what you have done in
your State and in that area. I would like to talk with you a little
bit about where we are going here.

I also shared the same enthusiasm with your predecessor, Gov-
ernor Whitman, who I had worked with over the years and felt
very strongly about her capacity and her abilities. Then I an-
guished with her as she struggled with the problems in the envi-
ronmental area and with this Administration.

I would like to say as I anguished with her and she finally left,
I start with the same optimism for you, that hopefully we will be
able to find consensus on many of these environmental issues
which are so troublesome.

As a background to that, I would like to give you some idea
where we feel things are at this time. Last week, we were troubled
by Hurricane Isabel’s approach on Washington but we escaped
much of the natural disaster. Governor Leavitt, I am troubled by
the other disaster that has hit Washington. It is the environmental
policies of this Administration. It is hitting the entire country and
will harm generations to come.

Today, we are literally in the eye of that storm. Governor, the
record of the Environmental Protection Agency under the President
is abysmal. We have watched the Administration roll back environ-
mental laws and regulations day after day, week after week, month
after month. They have been dismantling our environmental laws
and the protections that our citizens have come to expect and I be-
lieve deserve by their government.

Allowing the sale of properties contaminated with PCBs and ex-
posing our citizens to highly toxic chemicals troubles me. Limiting
State decisions for allowing offshore oil drilling on their own coast-
lines troubles me. Allowing the fund that pays for cleaning up
abandoned toxic Superfund sites across the country to go bankrupt
troubles me. Omitting an entire section on climate change with a
White House report of the State of the Nation’s environment de-
spite convincing science on the contrary troubles me.

Deciding not to classify carbon dioxide as a pollutant troubles
me. Forcing EPA to assume reassuring statements and delete cau-
tionary ones related to the air quality standards surrounding the
ground zero site following the September 11 attacks troubles me.
Proposing rules that would narrow the waters protected over the
last 30 years under the Clean Water Act troubles me. Allowing the
major polluters to avoid installing modern, controlled equipment of
the New Source Review rule devastates the years of progress under
the Clean Air Act and deeply troubles me.

Governor, many of these decisions have been made with little
input from the people who will be most affected by them and must
implement them. This troubles me. As head of the agency charged
with upholding the laws that protect our people and their environ-
ment, you will be responsible but we, the members of this com-
mittee, the Senate and the Congress, are responsible for overseeing
your agency and the decisions made. Yet, I do not believe we can
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carry out that responsibility without the cooperation of the Admin-
istration in the ones on which we would like to receive cooperation.

I have made repeated requests of the EPA to provide information
and have not received it. For example, I have asked for the anal-
ysis of the effects the New Source Review rule would have on the
environment and public health. I have not received it. The lack of
transparency in this Administration’s decisionmaking and the lack
of cooperation with the Congress troubles me. Governor, this Ad-
ministration’s disregard for environmental law is bigger than one
agency and one Administration.

I don’t know if you as the head of EPA can bring the needed re-
sponsible environmental leadership to this Administration. This is
a difficult but necessary process. I commend you for your willing-
ness to serve. I understand the difficulties that you will have trying
to reconcile what I have said about the policies and hopefully we
can work closely together because I want to work closely with you
to see if we can make some progress.

Thank you very much.

[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR FROM THE STATE OF
VERMONT

Thank you Senator Inhofe, and I'd like to join you in welcoming Governor Leavitt
and thank him for adjusting his schedule so he could be here today.

Last week we were troubled by Hurricane Isabel’s approach on Washington, but
we escaped much of that natural disaster. But, Governor Leavitt, I am troubled by
the other disaster that has hit Washington. It is the environmental policies of this
Bush Administration, and it is hitting the entire country and will harm generations
to come. Today, we are literally in the eye of the storm.

Governor, the record of the Environmental Protection Agency under this President
is abysmal. We have watched this Administration roll back environmental laws and
regulations day after day, week after week, month after month. They have been dis-
mantling our environmental laws and the protections that our citizens have come
to expect, and I believe, deserve from their government.

Allowing the sale of properties contaminated with PCBs and exposing our citizens
to highly toxic chemicals troubles me;

Limiting a State’s decisions for allowing offshore oil drilling on their own coastline
troubles me;

Allowing the Fund that pays for cleaning up abandoned toxic Superfund sites
across the country to go bankrupt troubles me;

Omitting an entire section on climate change from a White House report on the
E{cate of the nation’s environment, despite convincing science to the contrary, trou-

es me;

Deciding not to classify carbon dioxide as a pollutant troubles me;

Forcing EPA to “add reassuring statements and delete cautionary ones” relating
to the air quality standards surrounding the ground zero site following the Sep-
tember 11th attacks troubles me;

Proposing rules that would narrow the waters protected over the last 30 years
under the Clean Water Act troubles me;

And allowing major polluters to avoid installing modern control equipment in the
New Source Review Rule devastates the years of progress under the Clean Air Act—
and deeply troubles me.

Governor, many of these decisions have been made with little input from the peo-
ple who will be most affected by them and must implement them, and this troubles
me.

As head of the Agency charged with upholding the laws that protect our people
and their environment, you will be responsible.

But we, the members of this committee, the Senate, and the Congress, are respon-
sible for overseeing your Agency and the decisions made. Yet I do not believe we
can carry out that responsibility without the cooperation of the Administration, and
I, for one, have not received that cooperation.
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I have made repeated requests of the EPA to provide information, and have not
received it. For example, I have asked for the analysis of the effects that the New
Source Review Rule would have on the environment and public health. I have not
received it.

The lack of transparency in this Administration’s decisionmaking, and the lack of
cooperation with the Congress troubles me.

Governor, this Administration’s disregard for environmental laws is bigger than
one Agency and one Administrator. I don’t know if you, as head of EPA, can bring
the needed responsible environmental leadership to this Administration. This is a
difficult but necessary process, but I commend you for your willingness to serve.

Senator INHOFE. Thank you, Senator Jeffords.

I would like to ask unanimous consent that Senator Warner be
recognized for one minute. He has to chair the nomination hearing
of the Secretary of the Navy. Is there objection? Hearing none.

OPENING STATEMENT OF HON. JOHN W. WARNER,
U.S. SENATOR FROM THE COMMONWEALTH OF VIRGINIA

Senator WARNER. Thank you, colleagues.

Contrary to my friend and colleague, Senator Jeffords, I am con-
fident, having met you and studied your impressive career, that
you can bring that leadership to this department. I intend to give
you the strongest possible support all along the way.

Thank you, Mr. Chairman. I just wanted to make that very clear.
I congratulate him on the manner in which you did your consult-
ative process with the members of this committee prior to this
hearing certainly on my part and other colleagues said it was very
thorough.

Mr. Chairman, I would also say I am ready to go to work with
my staff on the highway bill tomorrow. We can’t wait 4 or 5
months, so let us pitch in and get that done.

Senator INHOFE. Thank you, Senator Warner.

Senator Voinovich?

OPENING STATEMENT OF HON. GEORGE V. VOINOVICH, U.S.
SENATOR FROM THE STATE OF OHIO

Senator VOINOVICH. Mr. Chairman, thank you for holding this
hearing.

As my colleagues on this committee know, I have a strong inter-
est in the Federal work force and fitting the right people with the
right knowledge and skills at the right place and at the right time.
I think Governor Leavitt is the right person with the right knowl-
edge and skills at the right place at the right time.

For a Republican, probably the most difficult job in the Federal
Government is the Administrator of the EPA. No matter what you
do it is not good enough and it is always attacked by some environ-
mental groups. Christine Todd Whitman, our fellow Governor, did
the very best she could but I am sure she was relieved and glad
to leave the battle.

I am grateful the President has asked Mike to serve and that he
is willing to accept and use his extraordinary management and
interpersonal skills to serve his country. I think Senator Hatch did
an outstanding job of enunciating his outstanding leadership in the
environment and his record.

I appreciate his willingness to serve and I thank his wife,
Jacalyn, and her five children for their sacrifice and being willing
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to allow him to serve in this very, very difficult position in the Fed-
eral Government.

I first met Mike when we were both Governors. I was chairman
of the Republican Governors’ Association. I needed a good vice
chairman and he was the young man who came along and I asked
him to do that job. He did an outstanding job. I watched him move
through the National Governors’ Association to being vice chairman
and then chairman of that association.

He has established a very strong reputation as a straight shoot-
ing consensus builder with proven ability to work on a bipartisan
basis. On many issues, Mike was willing to take on tough issues
and work with both Republican and Democratic Governors to form
consensus and move the ball down the field. I am glad there is a
statement from Senator Nelson and from Governor Glendening and
I know that Senator Carper is also a strong advocate of your being
here.

When the States were confronted with losing revenue from inter-
state sales, he took up the cause. No one thought the States could
come together and come up with a system and because of this
man’s leadership, 25 States are participating in a streamlined sales
tax system that provides States with a road map to create sim-
plified sales tax collection programs.

During his three terms as Governor, Mike as demonstrated an
outstanding ability to efficiently and effectively manage the State
of Utah’s provision of public goods and services. It has already been
mentioned that he has been named outstanding manager. He is the
public official of the year. He has the gear to take on the manage-
ment responsibilities of an agency that has 18,000 people, 10 re-
gional offices and a half dozen research labs throughout the coun-
try.

Being head of the EPA is a management job and this man has
proven he is a darned good manager.

I would like to say, Mr. Chairman, we are fortunate that this
man is interested to take this job at this time. I can assure my col-
leagues on the other side of the aisle, if you want a straight shoot-
er, if you want someone that is honest and willing to work and
willing to listen, you will find it in Mike Leavitt.

[The prepared statement of Senator Voinovich follows:]

STATEMENT OF HON. GEORGE V. VOINOVICH, U.S. SENATOR FROM THE STATE OF
OHIO

Mr. Chairman, I want to thank you for holding this hearing on Governor Leavitt’s
nomination.

As my colleagues here on the committee know, I have more than a passing inter-
est in the people who run our Government. It seems like we can never find the right
people to manage all of the Departments and Agencies in the Federal Government,
which inevitably leads to problems down the road. The process is even more difficult
when trying to find people to nominate for controversial appointments like Federal
judgeships or high-profile cabinet officers.

For a Republican, probably the most difficult job in the Federal Government is
the Administrator of EPA. No matter what you do—it is not good enough and is
always attacked by environmental groups. Christy Todd Whitman did the best she
could, but I am sure she was glad to leave the battle.

I am grateful that President Bush has asked Mike to serve and that he is willing
to accept and use his extraordinary management and interpersonal skills to serve
his country. I appreciate his willingness to serve and want to thank his wife Jacalyn
and five children for the sacrifice they are willing to make for him to serve.
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I first met Mike while we were both Governors and were active together in the
Republican Governors’ Association and National Governors’ Association. Mike
served as NGA vice-chairman under then-Governor Tom Carper, NGA chairman,
RGA vice-chairman while I was chairman and as RGA chairman.

He has established a very strong reputation as a straight-shooting consensus
builder with the proven ability to work on a bipartisan basis. On many issues, Mike
was willing to take on tough issues and worked with both Republican and Democrat
Governors to form consensus and move the ball down the field. When the States
were confronted with losing revenue from internet sales, he took up the cause. No
one thought that we could do it, but under Mike’s leadership, we now have over 25
States participating in a streamlined sales tax system that provides States with a
roadmap to create simplified State sales tax collection programs.

During his three terms as Governor, Mike has demonstrated an outstanding abil-
ity to efficiently and effectively manage the State of Utah’s provision of public goods
and services. Time after time, Governor Leavitt has set an agenda in Utah, and
each time he has rolled up his sleeves, pulled together broad coalitions, reached con-
sensus and gotten results.

Under Mike’s watch, Utah has hosted the Winter Olympics, reduced crime, de-
creased reliance on welfare, reduced unemployment, and improved education fund-
ing and performance—all while the State’s sales, income, and property taxes have
been reduced. In fact, During Mike’s tenure as Governor, Utah has been named the
best-managed State five times. No wonder he was recently named “Public Official
of the Year” by Governing magazine.

I cannot think of anyone who is better suited to lead the EPA. Governor Leavitt
has continuously demonstrated the tremendous interpersonal skills and manage-
ment experience necessary to run an agency with 18,000 people, 10 Regional Offices
and half-a-dozen labs. He cares deeply about the environment and will pull people
together to get things done.

Mike’s proven ability to facilitate the creation of positive solutions to multiple
problems and interests is exactly what is needed at the EPA’s top post. He has es-
tablished an impressive track record of producing results; one that I believe will
X)ntinue should he be confirmed as Administrator of the Environmental Protection

gency.

Senator INHOFE. Thank you, Senator.

Senator Wyden?

OPENING STATEMENT OF HON. RON WYDEN, U.S. SENATOR
FROM THE STATE OF OREGON

Senator WYDEN. Thank you, Mr. Chairman.

Mr. Chairman and colleagues, I believe it is extraordinarily im-
portant that our country have an independent, tough voice to guide
environmental policy at the Environmental Protection Agency. The
reason I feel that way is that I believe now too many of our coun-
try’s environmental policies are being cooked by political chefs in
the White House kitchen. It seems to me that they brew the
science, they season the regulations and then serve up policies that
cater to a lot of the powerful anti-environmental interests.

What we have today is a situation where into this political caul-
dron comes a good man, somebody that I have known to be
straightforward and decent and bipartisan. I have been thinking
about this hearing a lot and went back in particular to look at your
work and the work of the Western Governors’ Association. What I
am concerned about today and what I will be asking about is the
very large gap that exists between the bipartisan policies the West-
ern Governors’ Association has supported and what we see at the
Administration. I want to be specific.

The Western Governors’ Association has stressed enforcement of
the environmental laws. Just a few days ago, the EPA Office of En-
forcement said that during the past 24 years, only 24 percent of the
facilities that were in major noncompliance with respect to the
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Clean Water Act faced enforcement actions. So the EPA’s own of-
fice says on major water violations, there hasn’t been enforcement.

Gap No. 2, the Western Governors’ Association has always
stressed consultation with all the parties and involving the States.
Two examples where the Administration isn’t doing that are on the
question of these closed door negotiations with industrial livestock
firms, behind closed doors they are talking about amnesty from the
Clean Air Act and the Superfund sites.

With respect to consulting the States on the proposed rule to
limit the scope of the Clean Water Act, 39 States objected and said
they weren’t party to that discussion. So no the question of con-
sultation involving States, there is a big gap between the Western
Governors and this Administration.

Finally, throughout the Western Governors’ Association material
on the environment is a commitment to following the law and cer-
tainly that hasn’t been done with the Clean Air Act. I was on the
conference committee in 1990 and I can tell you there was abso-
lutely no question that it was the intent of Congress that power-
plants, oil refineries and industrial facilities be required to install
pollution controls. So we see again not the commitment to follow
the law.

My time is up but I would wrap up this way. I would note, Mr.
Chairman, that Senator Hatch had close to 20 minutes in terms of
his opening statement.

Senator INHOFE. Sir, that was not an opening statement. That
was an introduction of our witness.

Senator WYDEN. You have always been so fair and I want to take
note of that but I am not convinced we are going to get done here
by noon. I would just like to say that I think given the import of
this nomination for the country, we have a good man here but I
have outlined a number of examples where the bipartisan work he
has been part of in the past hasn’t been followed. I would like us
to take the time today to be thorough, stick to the record as I have,
but make sure we examine these issues.

Senator INHOFE. Thank you, Senator Wyden.

Senator Thomas?

OPENING STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR
FROM THE STATE OF WYOMING

Senator THOMAS. Thank you, Mr. Chairman.

Welcome, Governor. We are delighted to have you here. Certainly
a westerner is welcome for me. You clearly understand the unique
d}ilfferences that do occur in the areas and I am sure recognize
those.

Your background, significant experience and dedication speak
well and make you a well qualified candidate. Your record, I think,
speaks for itself. Your work as co-chair of the Western Regional Air
Partnership and vice chair of the Grand Canyon Visibility Trans-
port Commission should be highlighted.

Though several members I understand have holds on this nomi-
nee, we are just now holding a hearing. That doesn’t seem to be
quite right.

At any rate, I think we can move forward. I am surprised a little
to hear some of the criticism of the Administration that has gone
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on. I think they have moved in an environmental direction of try-
ing to include States, trying to include and cooperate with people
on the ground rather than doing all the pronouncements and an-
nouncements from here. The fact is, as the chairman pointed out,
the progress has continued under President Bush’s leadership. The
facts are unequivocal.

Today’s environment is cleaner and healthier than it was when
the President took office. According to the most recent report, SO2
emissions from powerplants were 10.2 million tons in 2002, 9 per-
cent lower than 2000, 41 percent lower than in 1980. NOX emis-
sions from powerplants also continued a downward trend. So we
are making some progress and I hope we don’t try to make a polit-
ical issue out of this and stick a little bit to the facts as to where
we are. The facts are quite different than some of the things we
have heard.

We are delighted to have you here, Governor, and I hope we can
move forward quickly and work together to continue the progress
that is being made.

Senator INHOFE. Thank you, Senator Thomas.

Senator Reid?

OPENING STATEMENT OF HON. HARRY REID, U.S. SENATOR
FROM THE STATE OF NEVADA

Senator REID. Thank you very much, Mr. Chairman.

I have a longstanding relationship with the Leavitt family.
Myron Leavitt, who is a member of the Supreme Court, is a first
cousin of Dixie Leavitt, the Governor’s father. I would like to tell
a brief story here.

When I thought I was an athlete, I went to school at a college
in southern Utah, that is where his father was an insurance sales-
man. When my wife and I decided we were going to get married
between my sophomore and junior year in college, I went to Mr.
Leavitt and I said I would like to buy an insurance policy and I
want to make sure it covers maternity in case we have a baby. A
couple of years later we had a baby and the insurance policy didn’t
cover maternity. By then I had moved to a different school hun-
dreds of miles away, so I called his father and said, do you remem-
ber selling this insurance policy to me and he said yes. I am not
sure he remembered, but I said I bought it because I wanted ma-
ternity and it doesn’t have any. He said, did I do that? I said, yes.
He said, well send me the bill. I sent him the bill and he paid
them. I don’t think that happens very often, so I have always had
a great affection for the Leavitt family as a result of that.

Let me say I have talked with the Governor, as I indicated here
we have had a relationship over the years and I have great respect
for him. I said to him, why in the world would you want this job.
I said, I will do anything that I can to help you personally but I
think the record of this Administration environmentally is awful.

I go into detail as to the awfulness of the environmental record
of this Administration.

I would also say it is so unfair what the Administration has done
to me personally and the State of Nevada. Senator Daschle put for-
ward a person by the name of Greg Jasko to be a member of the
Nuclear Regulatory Commission and they have rejected this. Sen-
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ator Daschle has not withdrawn it. Dr. Jasko has a Ph.D. in Phys-
ics, he has worked as a policy advisor in my office, he has been a
professor at Georgetown, a man eminently qualified to be a mem-
ber of the Commission, but because he works for me and I assume
because he gave me advice on the nuclear waste issue, they have
rejected him.

I want everyone here to know as much as I care about this man
and as much as I think of his family, before I back off this, they
will have to make some decision on Dr. Jasko or give me some rea-
son why he is morally unfit to be a member of the Nuclear Regu-
latory Commission.

Again, Governor, you have a lot of guts taking this job because
you are in a big hole to start. I am not sure you have the ability
or anyone has the ability to override the anti-environmental policy
this Administration has set. I hope I am wrong but I personally
wish you the best of luck. The fact you have decided to take this
job in no way is impugning your intelligence.

[Laughter.]

Senator INHOFE. Thank you, Senator Reid.

Senator Murkowski?

OPENING STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM THE STATE OF ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman.

Governor Leavitt, again, welcome. It is nice to see you this morn-
ing.

It is quite apparent from the comments this morning that there
are many questioning why you would want to take on what ap-
pears to be a thankless task but I appreciate your willingness to
do so and your public service, your continuation of public service.

My State, like many in the West, has often struggled with the
environmental restrictions sought by, imposed by and maintained
with interest, often with very little knowledge of the conditions
with which we live. I would argue with some of my colleagues
about the environmental record under this Administration. I be-
lieve as a country we have made great strides toward improving
our environment and every day we learn better ways to care for
our environment, we have better technology, better research and I
think we are doing a better job.

If we honestly look at where we need to make improvements, we
have to conclude that regulatory reform is badly needed. I com-
mend the Administration for its willingness to look at new ap-
proaches to building a better environment rather than just pound-
ing the same tired nails.

Your record on the environmental issues has been stated earlier
and what you have done in Utah is exemplary. There are those
who will find areas to complain about but I think it is important
that we look to the record and what you have demonstrated
through your administration.

I am confident that there will be areas where should you be con-
firmed as the Administrator of EPA, which I hope you will, that
you will have issues. My State of Alaska has issues with the EPA
now and I am hopeful that what we will get from you is a fair
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hearing and a recognition and understanding of those issues and
a willingness to work with us on those. That is what I ask of you.

I do intend to offer you my strong support. I think you have dem-
onstrated your abilities and I have confidence you will be able to
continue with those at this level for the country. I again wish you
the best through this process.

Mr. Chairman, I do have additional comments that I would ask
unanimous consent be included for the record.

Senator INHOFE. Without objection.

[The prepared statement of Senator Murkowski follows:]

STATEMENT OF HON. Lisa A. MURKOWSKI, U.S. SENATOR FROM THE STATE OF
ALASKA

Thank you Mr. Chairman—and thank you, Governor Leavitt, for being willing to
continue your public service by taking on this difficult and often thankless task. I'm
sure you know that no matter how well you do, you will seldom make anyone com-
pletely happy, and will never make everyone happy at once.

Mr. Chairman, my State, like many others in the West, has often struggled with
environmental restrictions sought by, imposed by, and maintained by interests with
very little knowledge of the conditions we live with.

We take our environmental responsibilities very seriously. We care about our en-
vironment, and we try very hard to address serious issues with clarity and common
sense. All too often, common sense is lacking when one-size-fits-all solutions are im-
posed from outside, and based more on fanciful gloom-and doom predictions than
on facts.

The truth is this country has made mammoth strides in improving our environ-
ment, and every day we learn new ways to apply research and technology toward
doing an even better job.

This Administration is providing a breath of fresh air—and I mean that both lit-
erally and figuratively—when it comes to environmental issues. While improve-
ments can certainly be forced—at great cost—by the threat of heavy-handed govern-
ment enforcement, they come far more rapidly when they are to the participants’
economic advantage. There is all the difference in the world between making money
and not losing money.

If we look honestly at what works and what doesn’t, we have to conclude that re-
form of the regulatory process is badly needed. I commend the Administration for
being willing to look at new approaches to building a better environment, rather
than continuing to hammer at the same old nails.

Governor Leavitt’s record on the environmental issues faced by the State of Utah
is exemplary, despite the inevitable complaints by those who have not gotten every-
thing they wanted. His approach to negotiating complex issues has demonstrated
that it is possible to achieve balance—and a reasonable outcome for those involved.

In many respects, we in the West are not alone in seeking that same balance be-
tween our nation’s laws and our regional needs—between our responsibility for our
own choices and those who wish to make choices for us.

I am confident that I will not always agree with the positions that Governor
Leavitt may take if he becomes the EPA Administrator. Alaska has a number of
outstanding issues with the EPA.

We have long wished for administrative action to establish Alaska as a separate
EPA region; attempting to administer such a vast area with so few people who have
even seen the issues first-hand is an impossible task.

We would like to move forward on a determination that better defines the extent
of Clean Water Act authority over Alaska’s wetlands. We have over 174 million
acres of land classified as wetlands, more than all the other States combined. Much
of it is neither used for navigation nor connected in any substantive way with other
water bodies, or exists solely because it is underlain by permafrost.

We would like to receive active assistance from the EPA in evaluating the long-
term health effects of our reliance on small, diesel-powered utilities.

We would like to receive recognition that temperature inversions due to our cli-
mate are the primary reason some of our cities have difficulty attaining compliance
with carbon monoxide rules.

We would like the Agency to work with us on developing a mechanism that will
more effectively deliver grants to Alaska’s many rural Native communities.

There are many other issues between us—far too many to list them all.
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What I ask for, and what I believe Governor Leavitt will offer, is comprehensive,
impartial and thoughtful consideration.

I plan to offer Governor Leavitt my strong support in this committee, and look
forward to hearing from him on specific issues.

Thank you Mr. Chairman.

Senator INHOFE. Senator Clinton?

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON,
U.S. SENATOR FROM THE STATE OF NEW YORK

Senator CLINTON. Thank you, Mr. Chairman.

I want to welcome the Governor and Jackie Leavitt. I am de-
lighted that they are here. I think as the Governor has already de-
termined from his consultative process and certainly the comments
already made today, many of us are a little concerned about the
Administration you are attempting to join and the policies that it
has taken toward the environment. Of course you would be respon-
sible for carrying out those policies.

It is not just the policy choices, it is also the way the Administra-
tion has gone about them. The litany of requests for information,
some of which Senator Jeffords referred to that were basically ig-
nored and rejected, are lengthy and troubling. So there are a lot
of topics to cover about specific issues but I want to focus in my
brief remarks on the recent EPA Inspector General report about
EPA’s response to the World Trade Center attacks. It is an issue
that illustrates how much Americans rely on the EPA for informa-
tion about the air they breathe and how this Administration has
undermined EPA’s credibility.

In the last 12 days we marked the 2 year anniversary of the at-
tacks on the World Trade Center and the Pentagon. It brought
back a lot of memories for many of us. It certainly did for me and
I remember very well being there the day after those attacks and
seeing the firefighters and the police officers and others emerging
from that hellish site covered with dust and debris.

I also know how concerned I was starting at that moment about
the health of the people who were working and living in the area
and we turned to our Government for advice and guidance. I was
asked, I asked the EPA, I asked other Government officials, is the
air safe. The EPA told us it was. In successive press releases, Gov-
ernor Whitman, then Administrator, sought to reassure the people
of New York and America that their air was safe to breathe.

Based on the EPA’s statements, parents sent their children to
school, elderly residents returned to their apartments and unfortu-
nately now we learn from the EPA Inspector General that the
statements were “not supported by the data available at the time.”

I recognize and I have said this to Governor Leavitt and I have
said it publicly, that the EPA and everyone else involved was oper-
ating under extraordinarily difficult and wunprecedented cir-
cumstances but I just cannot accept that there seems to have been
a deliberate effort at the direction of the White House to provide
unwarranted reassurances to New Yorkers about whether their air
was safe to breathe.

According to the Inspector General, “EPA’s early statement that
the air was safe to breathe was incomplete in that it lacked nec-
essary qualifications and thus was not supported by the data avail-
able at the time. CEQ, the Council on Environmental Quality, and
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the White House influenced the final message in the EPA’s air
quality statements.”

Mr. Chairman, I will ask unanimous consent for two more min-
utes.

Senator INHOFE. It would be deducted from your next 5-minute
round if that is acceptable.

Senator CLINTON. That is acceptable.

The Inspector General went on to say, “Based on the documenta-
tion we reviewed and our discussions with numerous environ-
mental experts both within and outside of EPA, we do not agree
that the agency’s statement on September 18, 2001 that the air
was safe to breathe reflected the agency’s best professional advice.
In contrast, based on the circumstances, it appeared that EPA’s
best professional advice was overruled when relaying information
to the public in the weeks immediately following the disaster. The
White House Council on Environmental Quality influenced through
the collaboration process the information that EPA communicated
to the public through its early press releases when it convinced
EPA to add reassuring statements and to delete cautionary ones.”

Mr. Chairman, these revelations are outrageous but they are
part of a pattern. If this were the only example, it could perhaps
be looked at as unfortunate but understandable but it cannot be
isolated. Time and time again, when we ask for information and we
do not get it or when we get information which experts clearly say
and even lay people understand is not accurate, that undermines
the credibility that we should be able to have in our Government,
particularly about such important matters.

I would ask that my full statement be submitted to the record.
I would also ask that a statement by EPA workers who perform
health and environmental protection duties in expressing their
anger and dismay over the White House’s improper actions also be
included in the record.

Senator INHOFE. Without objection, so ordered.

[The prepared statement of Senator Clinton follows:]

STATEMENT OF HON. HILLARY RODHAM CLINTON, U.S. SENATOR FROM THE STATE OF
NEW YORK

Thank you, Mr. Chairman. I want to join my colleagues in welcoming Governor
Leavitt, his wife and his family to the committee.

I also want to welcome a New York constituent who is especially concerned about
the environment and air quality issues. Catherine McVay Hughes is a NYC down-
town resident, who lives with her two young boys and husband one block east of
the World Trade Center. I thank her for her work on these issues, and for being
here today.

This is an extremely important hearing on the President’s nominee to head the
Environmental Protection Agency. In that capacity, Governor Leavitt would be re-
sponsible for carrying out the EPA’s mission to protect human health and safeguard
the natural environment air, water and land-upon which life depends.

There are many issues I am concerned about, and that I would like to discuss this
morning. I am dismayed by the environmental policy choices that this Administra-
tion has made, and their impacts on the health of New Yorkers and its special
places, from the Great Lakes to the Adirondacks to the Long Island Sound. Just to
give one example, the Administration’s recent decision to eviscerate the Clean Air
Act New Source Review provisions will mean more acid rain in the Adirondacks and
more asthma in New York City.

And it’s not just the decisions the Administration has made, it’s the way that they
have made them. The Administration has not played it straight in pursuing its envi-
ronmental policies. I won’t repeat the litany of outstanding information requests
from members of this committee, as Senator Jeffords has already discussed this
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matter in detail. But the fact is that the Administration has stonewalled Congress
and the public time and time again by refusing to provide full and complete infor-
mation.

So there are a lot of topics to cover, Mr. Chairman. And I regret the fact that
I cannot cover them here today with Governor Leavitt. But questions raised by a
recent EPA Inspector General report about EPA’s response to the World Trade Cen-
ter attacks compel me to focus on that issue. It’s an issue that illustrates how much
Americans rely on the EPA for information about the air they breathe and how this
Administration has undermined EPA’s credibility in that regard.

Just 12 days ago, we marked the 2 year anniversary of the horrific terrorist at-
tacks on the World Trade Center and the Pentagon. It brought back memories and
emotions for the victim’s families, for New Yorkers, and I think for all Americans.
I know it did for me.

I remember so well being there the day after the attacks, and seeing the fire-
fighters emerging from the haze that hung over the site, covered in dust and debris;
the rescue workers, whom all of us saw, and many of whom I have met, who guided
people to safety without a mask or a bit of concern about their own long-term
health. I am sure that Americans remember—and New Yorkers have lived with—
the apartment buildings, the business buildings that were covered in gray dust.

When we turned to our Government in Washington for guidance in the hours,
days, and weeks after that tragedy, one of the questions I was asked and the EPA
was asked, the White House was asked, and the city and the State were asked was:
Is the air safe?

What did the EPA tell us? The EPA said: Yes, it is safe. Go back to work, get
back to your daily lives. Based on the EPA’s statements, parents sent their children
to school in the area and elderly residents returned to their apartments. But, unfor-
tunately, the EPA Inspector General now tells us that EPA’s statements were,
quote, “not supported by the data available at the time.”

Now, I recognize that EPA and everyone else involved were operating under un-
precedented and extremely difficult circumstances. But I simply cannot accept what
appears to have been a deliberate effort to provide unwarranted reassurances-appar-
ently at the direction of the White House-to New Yorkers about whether their air
was safe to breathe. And that’s precisely what is stated in the August 26 Inspector
General Report entitled “EPA’s Response to the World Trade Center Collapse.”

According to the EPA Inspector General, quote:

“EPA’s early statement that the air was safe to breathe was incomplete in that
it lacked necessary qualifications and thus was not supported by the data available
at the time. CEQ influenced the final message in EPA’s air quality statements. “

The IG went on to say that,

“Based on the documentation we reviewed and our discussions with numerous en-
vironmental experts, both within and outside of EPA, we do not agree that the
Agency’s statement on September 18, 2001 that the air was safe to breathe re-
flected the Agency’s best professional advice. In contrast, based on the cir-
cumstances outlined in Chapter 2 of the report, it appeared that EPA’s best pro-
fessional advice was overruled when relaying information to the public in the
weeks immediately following the disaster.”

Mr. Chairman these revelations are outrageous. After reviewing the report care-
fully, I immediately wrote to President Bush, along with Senator Lieberman. In our
letter, we asked for an explanation of White House interference in EPA’s public
statements about air quality in lower Manhattan. In addition, we asked the Presi-
dent to implement several of the IG’s recommendations for ensuring that indoor air
quality concerns have been properly addressed.

I would have thought that the White House would be outraged by these findings
as well, and would want to get to the bottom of this and respond quickly. But that
hasn’t happened. We received a written response, not from the White House, but
from Marianne Horinko, the Acting Administrator of the EPA. Unfortunately, Ms.
Horinko’s letter did not address our concerns. So Senator Lieberman and I sent a
letter to the President reiterating our requests. We are still waiting for a reply.

The only response from the White House so far has been to suggest that national
security interests justified their interference in EPA’s statements. This is a canard.
To say that national security somehow justifies telling people the air is safe when
it is not is to essentially will engender distrust such that when people need their
government most, they will trust them least.

This issue clouds the EPA’s integrity. My constituents want and deserve a
straight answer as to how and why they were misinformed, and until they get an
answer, they and others will distrust the EPA’s announcements. And with the
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White House’s lack of an interest in simply providing answers, who can blame
them?

That is why I decided to delay full Senate action on Governor Leavitt’s nomina-
tion until the White House adequately responds to my concerns.

Mr. Chairman, I want to be clear that this does not reflect any judgment about
Governor Leavitt’s fitness to be EPA Administrator, as I expressed to him in our
private meeting. I will evaluate Governor Leavitt’s nomination based on his record
and the responses that he provides to the questions that I ask him today and sub-
mit for his written response. But given the importance of this issue to my constitu-
ents, and the Administration’s reluctance to be forthcoming to date, I feel that I
have no choice but to hold Governor Leavitt’s nomination until this issue is resolved.

Senator INHOFE. Senator Crapo?

OPENING STATEMENT OF HON. MICHAEL D. CRAPO,
U.S. SENATOR FROM THE STATE OF IDAHO

Senator CRAPO. Thank you, Mr. Chairman.

Governor Leavitt, we welcome you here today.

I want to join with my colleagues who thank you for having the
courage to step forward and take on this important responsibility.
When it was first announced that you would be the President’s
nominee, one of the reporters in the country asked me if I thought
your nomination or your confirmation hearings would be conten-
tious. I said, well there is certainly nothing in Governor Leavitt’s
background or record that would lead to any justification for a con-
tentious nomination hearing but I suspect that there may be some
effort to try to use these hearings as a forum in which to attack
the President and his environmental policies. I think we are seeing
that come forward today.

You are to be thanked for your courage in stepping into this
arena. Although there will be differences between us about how the
President has done on the environment and those differences will
be aired in this hearing and in other forums, the fact is that the
one bottom line we all share is we all seek to advance the best in-
terests of the environment and we seek to make certain that we
do what America leads this world in, that is facing up to environ-
mental issues and dealing with them.

There are differences of opinion about how we should deal with
the environment. One of the strengths I believe you bring to this
office is the fact that you are so committed to the collaborative
process. You not only have shown the leadership but you have
shown the creativity to come forward and bring people with com-
peting ideas together. One of the great strengths of our society is
the fact that our system of government allows for the conflict of
ideas. As those ideas come into conflict and as people debate them,
true leaders help resolve good public policy through a collaborative
process that helps bring forward the kind of decisionmaking that
everyone can buy into, that we can get out of the partisanship with
and get on with good public policy. That is what I believe is the
strongest thing you bring to this Administration and to this issue.

Because of that, again I want to thank you for your courage in
stepping forward at a time when you knew we were moving into
a Presidential election cycle, you knew the issues into which you
were stepping were issues with which you had no part in creating
but with which you were going to have to deal. You are seeing the
beginning of that today.
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Again, I thank you for stepping forward to take part in this proc-
ess and to use your leadership and your skills to help us address
these issues for our Nation. I thank you for the courage you have
shown in helping us to find another great leader who will step for-
ward and help bring people together at a time when there is so
much that would tend to divide us.

Thank you.

Senator INHOFE. Thank you, Senator Crapo.

Senator Baucus?

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAucus. Thank you, Mr. Chairman.

Welcome, Governor. Good luck.

It is interesting to hear how many members of this committee
asked you the same question I asked, namely why in the world do
you want this job which must say something. You have a real
tough job ahead of you.

I very much appreciate your willingness to take this on. I appre-
ciate you as a westerner and that you understand western issues
which is so important to so many of us but, again, you have a
tough job. You will be I think the ninth Administrator since 1970.
William Ruckleshaus began in December 1970, Russell Train, Doug
Cousel, Ann Gorsuch, Bill Ruckleshaus came back again, Lee
Thomas, Bill Riley, Carol Browner, Christine Whitman and you.
On that list are some great people who when you think of them
know that they stood up for good, solid and proper balanced protec-
tion of the environment. I can’t say the same for everyone on that
list but I certainly can for some.

One of the challenges you face is to be one of the great ones and
that is going to be so difficult as I know you know because working
in Washington, DC. as an EPA Administrator is not the same as
being Governor of Utah. I have seen many Governors come to
Washington, DC. and think they can “run this town the same way
they ran their States.” You can’t do it. It is a whole different ball
game. The dynamics are so totally different. There are so many
longer knives in Washington, DC. compared with your capital city
in your home State. It is just different and not in the best sense
of the term in a lot of cases.

It is also different because you are no longer in charge, you are
working for somebody. You are no longer the top person, you are
kind of someplace else in the pecking order in the Administration.
That is a huge challenge because I agree with all the statements
made about you, your collaborative nature, you work together, your
salt and so forth but that works for somebody who is in charge. It
is a little harder for somebody who is not in charge. You may be
in charge of managing the EPA but you are not in charge of policy,
somebody else is. You have influence but you are not going to be
in charge.

That means you have to fight like the dickens internally within
the Administration to get what you think is right for the environ-
ment. Then you can be working with people, environmental side
and the business side to try to iron out the cracked implementation
of that policy.
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There is a reason why Christine Todd Whitman left. She was not
in charge, she was told what to do, she very graciously left but we
all know why she left.

Senator INHOFE. Senator, I am going to ask you if you would
please dispense with your remarks at this time.

Senator BAucUS. Mr. Chairman, I have one more minute and I
think it is only fair.

Senator INHOFE. To be deducted from your time.

Senator BAUCUS. You can deduct it. I think it is only fair.

Senator INHOFE. You are recognized.

Senator BAucus. Thank you.

Another issue I want to talk about as we did privately is Libby,
Montana. I have a long statement here about Libby, I talked with
you privately about Libby. Only 10 percent of the cleanup has been
accomplished so far in Libby. Carol Browner and Christine Whit-
man both were great about coming to Libby. We had a wonderful
person there named Paul Peranaud, EPA’s man on the spot who
had the utmost confidence of the people in Libby.

There is a great sense now in Libby, Montana, the community
is infected with asbestos related diseases on account of W.R.
Grace’s asbestos contamination, that the momentum of the cleanup
is losing steam. So I ask you to dedicate your efforts if you could
please and focus on Libby because those people in Libby need it so
much.

I also mentioned in your conversation that Milltown, Montana
needs a lot of help.

Thank you.

[The prepared statement of Senator Baucus follows:]

STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR FROM THE STATE OF MONTANA

Mr. Chairman, Senator Jeffords, thank-you for calling this hearing today to con-
sider the nomination of Michael Leavitt to be Administrator of the Environmental
Protection Agency.

This is an important nomination, to an Agency that should set the gold standard
for protecting the public’s health and their environment. Lately, the EPA has strug-
gled to set that standard, reaching a low point when former Administrator Christie
Whitman stepped down early this summer. I believe Ms. Whitman tried hard to be
faithful to the mission of the EPA; she certainly always responded well to requests
I made of her for my constituents in Montana.

But, I don’t think that Ms. Whitman received the support she needed and de-
served from the Administration. I admire and respect her decision to step down.

Which is why I've told Mr. Leavitt that I'm not quite sure why he wants this job.
But, I take him at his word that he will stand firm and honor the commitments
he makes on behalf of the EPA, to me, to this committee or to the American people.
The EPA needs someone to restore trust and accountability to the Agency.

The Chairman has asked us to keep our remarks brief, so I will turn to the issue
that means the most to me, and that is protecting the people of Libby, Montana.

Mr. Chairman, Governor Leavitt—people are dying in Libby. Hundreds have al-
ready died. In fact, more than 300 people are buried in Libby alone, their deaths
all related to asbestos exposure that resulted from the vermiculite mining activities
of WR Grace.

The EPA finally came to Libby about 3 years ago. Since that time, a tremendous
amount of Federal resources have poured into Libby, to start cleaning up WR
Grace’s mess and to screen residents for asbestos-related disease.

The results of these efforts have been staggering—asbestos was and still is every-
where in Libby, in homes, gardens, driveways, even in the high school track. Addi-
tionally, the Agency for Toxic Substances and Disease Registry has found that peo-
ple from Libby suffer from asbestos related disease at a rate that is 40-60 times
the national average. They suffer from a rare asbestos-caused cancer, mesothelioma
(MEE-SO-THEE-LEE-OMA), at a rate 100 times the national average.
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Even though we are 3 years into EPA’s clean-up of Libby, only 10 percent of the
total amount of clean-up work has been completed.

Last year, Marianne Horinko testified before this committee and promised me
EPA would clean-up the town of Libby in 2 years, in 2004. Now, EPA tells me it
will be closer to 5 years, maybe by 2008.

This greatly concerns me. This town is sitting on a pile of asbestos. The residents
of this town were exposed to high levels of asbestos for years. Many of them, as I
have already pointed out, are dead. Libby must remain a top, top priority for EPA,
for funding, for staff, for resources.

The Libby project should be a prime example that EPA can point to on how
Superfund protects Americans.

The investment of millions of Federal dollars in Libby, Montana—nearly $90 mil-
lion to date—merits careful follow-up and focus. This project was started well; it de-
serves to be finished well. We can’t lose focus now.

Ever since Whitman stepped down, and the onsite coordinator, Paul Peronard,
was transferred out of Libby, folks in Libby tell my staff that EPA’s attitude has
shifted. EPA staff appear over-worked, and tired, lacking adequate support from Re-
gion 8 and headquarters. We have heard of dozens of examples of EPA staff acting
in a less than professional manner with Libby residents. Libby, and the EPA, de-
serve better.

Mr. Leavitt—I ask for your commitment today to make a Libby a top priority for
EPA and for you personally if you are confirmed as Administrator. That means
maintaining momentum and focus on the clean-up work until the town has a clean
bill of health sooner rather than later.

I also ask you to come to Montana, and to commit to meeting with EPA folks on
the ground and with members of the Libby community to better understand what
is needed in Libby to get the job done.

The people of Libby have suffered enough. It’s our responsibility to take that town
off the National Priorities List as soon as possible.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Baucus.

May I just remind my fellow Senators the reason we are having
time restrictions is to respect the time of the other members and
we are trying to do that. You will have ample time to make any
remarks you want as this hearing progresses.

Senator Allard?

OPENING STATEMENT OF HON. WAYNE ALLARD,
U.S. SENATOR FROM THE STATE OF COLORADO

Senator ALLARD. Mr. Chairman, thank you, and I appreciate
your recognizing that some of us have rights too as far as free
speech is concerned.

I just want to compliment you, Governor, because you are step-
ping forward at a time that is going to be very difficult. Obviously
the issues before the EPA are difficult but this is an election year.
There are obviously members on this committee and members in
the Congress who will try and say that the environment is a par-
tisan issue. In reality, the environment is not a partisan issue. I
can point to sites in the State of Colorado where their cleanup was
opposed by a Democratic Administration, right in the middle of
Denver. I can also point to sites in Colorado that are being cleaned
up ahead of schedule and under budget because of this Administra-
tion. So I don’t think that the environment should be a partisan
issue. We can point to instances on both sides with both Adminis-
trations.

I think you are the kind of leader that we need in this position
and I admire you for your courage and willingness to step forward.
I think you recognize that local interests can also have the best so-
lution for the environment and that all the decisions shouldn’t be
driven out of Washington.
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I think you also recognize that there is a balance between private
property rights and that is not a radical idea. Private property is
protected in the Constitution. There are some issues that are spe-
cific to the western part of the United States and they have to be
dealt with in a different way in order to protect the environment
than on the East Coast. I think you understand that delicate bal-
ance from our conversation. No two ecosystems are the same. Eco-
systems have to be managed differently in order to protect the en-
vironment within those ecosystems. I also think you understand
how important it is that we apply good science as we are dealing
with the environment.

Again, I want to thank you for being willing to take on this job
and it is going to be difficult but I hope we can avoid some of the
partisan efforts that seem to be happening to make this a Repub-
lican versus Democrat issue. We are all concerned about the envi-
ronment.

Mr. Chairman, I ask unanimous consent that my full statement
be made a part of the record.

Senator INHOFE. Without objection, so ordered.

[The prepared statement of Senator Allard follows:]

STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR FROM THE STATE OF COLORADO

Thank you, Mr. Chairman, for convening this hearing in a timely manner. The
confirmation of the President’s nomination must be a top priority for this committee
and the Senate. As we begin this hearing, I challenge my colleagues to focus on the
results and achievements of our national environmental policy and not on penalties
and politics. Our national environmental regulatory structure, abundant environ-
mental mandates and administrative and judicial rulings, work together to protect
our most precious resources, and have helped spur environmental recovery in many
areas. But these same layers of laws have also created tremendous burdens for mu-
nicipalities, businesses and the ongoing development and maintenance of our public
infrastructure. We cannot simply wipe the slate clean and sweep away basic envi-
ronmental rules; but we can—we must—develop an environmental agenda that pro-
tects private property rights while balancing environmental achievement with the
need for continued economic progress.

Governor Leavitt hails from the western United States. No other geographic re-
gion in the country has felt the heavy hand of regulation more than the public land
States of the west—be it in the form of forthcoming EPA mercury standards or the
Department of the Interior’s Endangered Species Act. Governor Leavitt understands
the complicated web of environmental rules and the impact that they have on health
and property. As a Governor, he has worked hard to increase the well-being of the
people in his State, and he has worked diligently to improve the State of the envi-
ronment. Governor Leavitt understands the fundamental need to protect the envi-
ronment from irresponsible actors. Just as important, though, he understands the
need to protect the environment through policies and programs that generate re-
sults and that create incentives to improve land, water and air quality. He also
knows that heavy handed action is not nearly as important as the results that can
be achieved through cooperation and collaboration. The development of such Enlibra
principles have received a bipartisan endorsement from the National Governor’s As-
sociation and deserve a great deal of attention.

As we begin deliberations on the nomination today, we do so in an environment
that has improved greatly over the past several decades. In the last 30 years water
quality has improved and emissions of the six principle air pollutants have been cut
48 percent. This progress comes even as the country has experienced a 164 percent
increase in gross domestic product, a 42 percent increase in energy consumption and
a 155 percent increase in vehicle miles traveled. This improvement has occurred
over the course of thirty-four years, 22 of which came under the leadership of Re-
publican Administrations. Echoing the other members of the committee, our nation
lives today in a cleaner, healthier environment, far more clean than it was when
President Bush first took office. As mentioned, the most recent EPA data shows
that, SO2 emissions from power plants were 10.2 million tons in 2002, 9 percent
lower than in 2000 and 41 percent lower than 1980. NOx emissions from power
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plants are also lower, measuring 4.5 million tons in 2002. This is a 13 percent re-
duction from 2000 and a 33 percent decline from 1990 emissions levels. The Bush
Administration’s environmental success will continue under Leavitt. Under his lead-
ership, Utah now meets all Federal air quality standards. Seventy-three percent of
Utah’s streams currently meet Federal water quality standards, compared to 59 per-
cent 10 years ago. This is a remarkable improvement since Governor Leavitt took
office. In Colorado, the Bush Administration’s efforts to clean-up the Shattuck and
Vasquez Boulevard sites deserve many thanks. The Administration continues to
prove its commitment to the people of Colorado through responsible stewardship
and active protection.

The evolution of environmental rules and regulations that control so many aspects
of life must be realistic goals that are established through a course of open delibera-
tion and sound science. The impact EPA has on individual lives is real, not ficti-
tious. New laws and enforcement decisions cannot be taken lightly. I am pleased
that President Bush’s approach has been one of reform—changing command-and-
control mandates to innovative, market-based approaches that utilize cutting edge
technology to bolster environmental benefits. I hope this type of strong, principled
leadership will continue into the future, and challenge the new nominee to further
these efforts.

Governor Leavitt carries all the necessary credentials to oversee our nation’s envi-
ronment. He has not backed away from major issues and has been a proactive lead-
er on many issues. Not only is he the nation’s longest serving Governor, he has ex-
perience as chair of the National Governor’s Association, the Western Governor’s As-
sociation—where he oversaw the Western Regional Air Partnership—and the Re-
publican Governor’s Association.

Yet despite all these accomplishments, there is still room for progress. Senator
Crapo and I have introduced legislation that would establish an independent office
of the EPA ombudsman. This important position was critical to the successful re-
moval of waste from the Shattuck Superfund site in Colorado. The legislation has
already passed the Senate and I look forward to working with members of the
House and the Administration on its enactment into law. I also believe that the
President’s Clear Skies Initiative sets a strong tone for positive results. According
to EPA figures, the proposal will reduce SO2 emissions by an additional 70 percent
by 2018. I want to caution, though, that the Clear Skies proposal must be formu-
lated in a way that does not bring about arbitrary change at the expense of western
States’ interests.

The commitment President Bush has made to improving the environment is
strong, clear and unquestionable. I look forward to working with members of this
committee and the Administration as we work toward confirmation of this nominee.

Senator INHOFE. Senator Boxer?

OPENING STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM THE STATE OF CALIFORNIA

Senator BOXER. Thank you very much, Mr. Chairman.

I want the record to show that I think taking time away from
colleagues if they go over for a minute, colleagues who have served
here for many years, I don’t think it serves the public interest. It
is just my opinion and obviously you are the chair and you can
choose to do that.

I just want to say I had a very good meeting with the Governor.
We spoke for about 45 minutes and he knows how concerned I am
about the direction of this Administration. We didn’t pull any
punches with each other and I so appreciated his candor at that
meeting.

Clearly objective voices will decide if this Administration is mov-
ing forward on the environment or is taking us back. Clearly today
we have two distinct views. Republicans feel we are moving for-
ward, we are doing great and the Democrats don’t seem to share
that.

As for me, I am not going to make a statement full of hyperbole,
I am going to go in my questions with the exact rollbacks. I have
50 rollbacks, Governor, that this Administration has undertaken
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and their relatively short time. Overall, there have been 300
rollbacks of environmental protection. I guess you are fortunate it
is only 50 in your EPA, but it is very, very serious.

For me, it is critical that the EPA Administrator, whether she or
he is sitting in a Republican Administration or a Democratic Ad-
ministration and I mentioned this to you, will go to that Cabinet
meeting and will sit in that chair and as Senator Baucus says, will
fight for the environment. We are not going to go over those now
but will wait for the questions.

When you sit around that table, I would hope you would see your
role not as a Governor or a Senator. We have to balance a lot of
different issues. You are there to fight for the environment. It is
the Environmental Protection Agency. It is not the Environmental
Pollution Agency, it is the Environmental Protection Agency. So to
me that is the most important thing I want to hear from you today,
is that sitting around that table you will be an environmental advo-
cate, because I believe that is exactly what your job is. The Presi-
dent, he is going to take everybody’s views. You are going to have
OMB objecting, you are going to have other people objecting, you
might have Commerce objecting, but I want to know how you view
your role, and I will ask you about that. I am also going to, as I
told you when I met, in addition to those things, ask you about
your own record in Utah, which I see as being pluses and minuses.

But there were three things that concerned me, and I want to ex-
plore them with you when I get a chance. One is there are news-
papers articles that staff was retaliated against after they made
recommended changes in endangered species protection. So I want
to get your side of that. I will tell you the reason. I am very con-
cerned in this EPA. T have a lot of whistle-blowers calling my of-
fice. They are told not to talk to anybody, not to talk to the press.
I don’t think that is good for the Country. So I want to ask you
about that. Also, lacks clean water enforcement. A recent EPA re-
port on clean water enforcement you were tied for last place with
Ohio and Tennessee. I want to ask you about that. And, last, allow-
ing Utah’s power plants to increase their emissions of nitrogen
oxide. Between 1995 and 2002, the rest of the Country reduced by
21 percent, and your emissions went up. So I will ask you about
the rollbacks, the record there, and, in general, your feeling about
the job.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Boxer.

Well, Governor Leavitt, at this time we will recognize you for
your opening statement. We would like to have you know that we
will submit your entire statement for the record, but ask you to try
to confine your remarks to 5 minutes.

STATEMENT OF HON. MICHAEL O. LEAVITT, NOMINATED BY
THE PRESIDENT TO BE ADMINISTRATOR, U.S. ENVIRON-
MENTAL PROTECTION AGENCY

Governor LEAVITT. Senator, thank you, and thank you all for the
graciousness with which I have been received over the course of the
last weeks. In keeping with the spirit and letter of the chairman’s
request, I will ask that my full statement be submitted, and I will
simply make five points.
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First, I have in fact answered the President’s call, and he has
asked that I be the Administrator of the Environmental Protection
Agency, and today I begin a road of seeking the confirmation of
this Senate. Many of you have asked why. The answer to that is
simple. I do so because I passionately believe that this Nation de-
serves to have a clean and safe and a healthy environment. And
I also believe that the United States can increase the velocity of
our environmental progress, and that we can do it without compro-
mising our competitive position economically in the world.

The second point I would make, Mr. Chairman, is that for 11
years I have served as Governor of Utah. I have not had the luxury
of being able to do so in isolation. As Senator Jeffords pointed out,
one of my responsibilities has been to ensure a proper education for
the children of our state. Another has been to nurture those who
have been in need. Still another has been to provide economic lead-
ership, helping to ensure that there is quality jobs for state resi-
dents. And, while I recognize that if I am confirmed as the Admin-
istrator, I will have the luxury of working full-time to protect the
environment, I also recognize that I still won’t be able to do it in
isolation.

The third point is that I view myself as a problem-solver by na-
ture. That is where I find satisfaction, and over time I have had
substantial experience in dealing with large, complex environ-
mental issues, and I have found with experience that the solutions
to those problems are found in the productive middle; rarely are
they found at the extremes. That experience of working through
those problems has caused me to form and have nurtured in me,
or at least crystallized in me a very clear environmental philos-
ophy. Former Governor Kitzhaber, a Democratic colleague from the
State of Oregon, and I shared many thoughts about this. We ulti-
mately concluded that we needed to give that philosophy a name.
We coined the phrase “en libra.” It is a Latin word, two syllables:
“en,” to move toward; and “libra,” balance; to move toward balance.
You will see that reflected today in our interactions.

Last, while this committee hearing is about my fitness to serve
as the Administrator of the Environmental Protection Agency, it is
clear to me that there are disagreements that will play out in our
conversation, and I want to be as forthcoming as I can, and want
to contribute in every way I can to that conversation. Obviously,
there will be limits when we start reflecting on things that have
happened in the past and things that could happen in the future.
But I do believe one thing that would be most helpful would be for
me to give you a clear view how I see my relationship with the
President. Perhaps I can best do it by reflecting on my own experi-
ence as Governor.

For the last 11 years I have served with an able cabinet, and
with each one of those members of the cabinet I have had a con-
versation. I want you to know that the President of the United
States has my full respect, and he has my complete loyalty. None
of you would expect less of me than that. When I met with my cabi-
net members, I told them that this is the way I defined loyalty.
First, I expect them to run the department over which they have
been appointed. Ninety-nine percent of the things that come
through that department I, as Governor, will never see. And I ex-
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pect them to keep the law, and I expect them to do all they can
to manage the department according to the policies that I have laid
out. Second, I expect them to be wise enough to know when a mat-
ter needs to be elevated, when it begins to reflect on other parts
of society other than the jurisdiction that they immediately have.
Third, when those are elevated, I expect them to tell me exactly the
way they feel; sometimes publicly, other times privately. And, last,
I expect them to understand that I am the one who was elected as
Governor, and there are times when those decisions have to be
made by me. And I expect that is precisely the same relationship
I will have with the President of the United States; I will run the
Dﬁpartment, he will know where I stand, and I will give this all
I have.

Senator INHOFE. Thank you, Governor Leavitt.

We will start our series of 5-minutes questions. I apologize to
some who have arrived late. We are trying to stay on schedule and
you will have time to make your statement during question time.

There are two required questions I would like to ask you at this
time. Are you willing to appear at the request of any duly con-
stituted committee of Congress as a witness?

Governor LEAVITT. Mr. Chairman, I am.

Senator INHOFE. Do you know of any matters which you may or
may not have thus far disclosed that might place you in any con-
flict of interest if you are confirmed to this position?

Governor LEAVITT. I know of none.

Senator INHOFE. Thank you very much.

I would like, since I cut you off there, you can use any of my 5
minutes to conclude your opening statement, if you weren’t quite
through.

Governor LEAVITT. Well, Senator, I would only add this. I recog-
nize that the first obligation I would have, if confirmed by the Sen-
ate, would be to gain the trust and the confidence of the nearly
18,000 people who work at the Environmental Protection Agency.
By my experience, these are dedicated, able people. And I would
tell this committee, the full Senate, the American people, and those
at the Environmental Protection Agency that I would give this my
full energy.

Senator INHOFE. I have no doubt to that.

Governor Leavitt, I would just ask one question, then we will go
on to the other Senators. When I became chairman of this com-
mittee, I said that we wanted to do three things. The first one was
to use good, sound, objective science. Quite often, Governor, there
are competing sciences, and there are certainly some that are rec-
ognized higher above others, National Academy of Sciences and so
forth. I would like to know how you are going to address the
science, as these decisions come along, in carrying out the duties
to this office.

Governor LEAVITT. Senator, I reflected earlier that many years of
dealing with complex, large-scale environmental problems has crys-
tallized in me a philosophy. One of the tenets of that philosophy
is science for facts, process for priorities. What I mean by that is
that very early in my time working with environmental problems
people would say to me, but the science says this, and I realized
over time that there are, at moments, competing science. And as
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I began to dig deeper in the science, I became knowledgeable that
many times there were human assumptions made in the creation
of science, and that it was my obligation as a policymaker to under-
stand what was behind the science and to understand the human
judgments that had been made. I absolutely believe that the best
science, the best science ought to be utilized. But we have to have
disciplined process, then, to understand what is behind the science
and what the policy implications are so we know which science is
best and what the implications are.

Senator INHOFE. Thank you, Governor.

I will recognize the Senators in the order using the same early
bird order. I would observe, however, in my opening statement I
mentioned that most of the discussion in opening statements really
had nothing to do with Governor Leavitt. And if we will confine our
questions to Governor Leavitt and his positions, and things that
you want to inquire about him, I am sure that we will have ample
time to do it. I would second say that we are going to have a vote
at 10:45. It is the decision of this chair to go ahead and continue
the questions throughout that vote. I will start out by voting, com-
ing back; perhaps, Senator Voinovich, you can chair when I am
gone. We will vote in shifts, if that is all right.

Senator Jeffords, you are recognized for your 5 minutes.

Senator JEFFORDS. Thank you, Mr. Chairman. These are most
important matters, and members on both side deserve ample time
to make their remarks and ask questions, and I laid the whole
afternoon before me for that purpose, so I would hope that we do
give that opportunity to the members. Also, some members couldn’t
be here. Senator Lieberman also would have submitted questions
to be answered, and I assume those will be answered.

Senator INHOFE. I am sure they will. We announce at the very
first, questions for the record from those who were not able to at-
tend would be fine.

Senator JEFFORDS. Chairman, I ask unanimous consent the pre-
hearing questions that are received and provided, rather, to Gov-
ernor Leavitt on September 5th, 2003, be inserted into hearing
record and that the record be held open, as is our usual course of
business, until these questions are answered.

Senator INHOFE. Is there objection? Hearing none, so ordered.

Senator JEFFORDS. I would like my colleagues to understand the
importance of these questions, as well as the importance of the full
exchange of information with Governor Leavitt. I intend to obtain
and review these answers prior to the markup of Governor
Leavitt’s nomination in the committee.

Governor, the Bush Administration does not have a good record
of sharing information with this committee, not during my chair-
manship and not while I have been Ranking Minority Member.
Last week I provided you with a substantial list of outstanding un-
answered or inadequately answered requests that I and members
of the committee have made over the last 2 years. It is a long list,
and that is a long time. Do I have your commitment to endeavor
to provide this information to me prior to your confirmation? And
if you could give me some guidance on how much time that might
take, if you know, I would appreciate it. And I would look more fa-
vorably on your confirmation if these questions are answered.
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Governor LEAVITT. Senator, as you can appreciate, I don’t have
access to any of the information that you talked about in the past.
I would like to reflect that it would be my desire to have a very
straightforward, candid, and open relationship with you, as we
talked during our private meeting. I fully also acknowledge that
there are historic tensions that exist between administrations and
the Congress, and I don’t fully understand all of the dynamics of
this, but I want you to know that I will do all I can to make certain
that I am responsive to you. With respect to your questions, I am
anxious to answer those and make certain that they are responded
to in a way that will provide you with what information you need
to know what goes inside my head and also my heart.

Senator JEFFORDS. I appreciate that answer. Governor, the White
House recently rushed to issue a second final rule to eliminate the
New Source Review program. Taken together, these new rules will
allow at least 7,000, if not all, major sources of pollution to increase
harmful emissions above today’s levels without requiring modern
controls. This last rule, done just before Labor Day, allows 120 or
so of the oldest, least efficient, and dirtiest power plants to avoid
modern controls forever. According to EPA and Abbott Associates,
that means at least 20,000 people will continue dying prematurely
each year. Your State and your director in Utah and the Bipartisan
Group of Northeastern Governors had said these rules make NSR
worse, and EPA hasn’t shown the benefits for polluters justify the
cost to public health, as they must under the major rules.

No. 1, Acting Administrator Renko has said that the latest NSR
rule will increase reliability without affecting emissions, and As-
sistant Holmes has stated that emissions at some facilities will in-
crease. If you become Administrator, will you agree to collect infor-
mation on these rules to find out who is telling the truth and share
it with the committee?

Governor LEAVITT. Mr. Chairman, my objective, if I am con-
firmed, is to have the air cleaner when I am finished than when
I start. I have watched this New Source Review issue unfold, and
I have done my best to understand the dynamics of it. I have spo-
ken extensively with State regulators who use the phrase the puz-
zle book; it is the five three-ring binders that contain the regula-
tions necessary to decide if a plant is subject to New Source Re-
view. On the other hand, I have heard others speak of the problem
with these legacy plants and the need to find the way to do it. Now,
my own air director, as you indicated, was asked for input and pro-
vided them with input, which I am happy to say, for the most part,
in fact, entirely was adopted as part of those conclusions. My objec-
tive is to make certain that we are upgrading wherever possible.
We will administer the rule, I will do everything I can to clean the
air, and look forward to cooperating with you in whatever way I
can to make that happen.

Senator JEFFORDS. I appreciate that answer, because I can’t tell
you how frustrated I am. We continuously ask for answers and we
get nothing.

Senator INHOFE. We will have several other rounds, but your
time has expired.

Senator Voinovich?
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Senator VOINOVICH. I have often stated that we need to har-
monize our environmental policy and our energy policy. In fact, I
believe these two issues are merely two sides of the same coin. We
cannot have a healthy sustained economy without a healthy envi-
ronment, and we cannot afford to invest in new environmentally
friendly technologies in an unhealthy economy. And I was inter-
ested that you believe that you can move forward and clean the air
and do a much better to our environment, but at the same time
take into consideration the impact that it has on our competitive
position in the global marketplace.

President Bush has set out an aggressive plan to reduce emis-
sions of harmful pollutants into the atmosphere in a way that will
not put American jobs in jeopardy. The agenda calls for reduced
emissions from diesel vehicles through new emission limits on die-
sel truck engines and new roles that will require reduced emissions
from off-road vehicles like heavy construction equipment; passage
of the Clear Skies Act to reduce power plant emissions by 70 per-
cent, of which I am a co-sponsor with Senator Inhofe; and reform
the New Source Review program to allow electric generators to put
new modern equipment into their power plants, and Senator Jef-
fords has referenced that.

If you are confirmed by the Senate, you will be a person who has
to implement President Bush’s plan. As I mentioned in my opening
remarks, I believe you are perfectly qualified for this position be-
cause of your ability to bring everyone to the table and find con-
sensus. But I don’t know that you have ever faced a situation like
we have here. Senator Jeffords and I have been dealing with this
now for about 2 years. The two sides of this debate seem so polar-
ized that finding any sort of compromise or consensus will be a
huge undertaking. How do you plan to accomplish this and imple-
ment the President’s clean air agenda?

Governor LEAVITT. Senator, during the western electricity crisis,
we in the west had to reassess our position with respect to energy,
but at the same time wanting very much to do nothing that would
compromise the environment. In my own State we wrote a new en-
ergy policy that called for us to move forward with the development
of a nearly 5,000 megawatt each year, actually, and also to con-
tinue to reduce air pollution, and we have been able to do that in
the last 2 years. We have done so by following a balanced policy.
Now, I will tell you that I believe fundamental to being able to in-
crease the Nation’s supply of energy, and to do it without sacri-
ficing our environment or our competitive position, the President’s
Clear Skies initiative is a prerequisite to being able to accomplish
that. And I look forward to working with the committee and the
President to be able to find a way in which that can be imple-
mented so that we can move forward with both.

Senator VOINOVICH. New science. The National Science Founda-
tion, a couple of years ago, said that there should be an assistant
over there in the Department that elevates the scientific capacity
of the Environmental Protection Agency. Initially Senator Carper
and I introduced legislation, and the reaction from the Adminis-
trator was that we don’t need a new position in the Environmental
Protection Agency. I intend to reintroduce that legislation with
Senator Carper. And you mentioned that you would take all of the
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information that you have, and I would like a commitment from
you that you would reevaluate the position of the Environmental
Protection Agency in regard to this. And, once done, I would hope
that if you find that the National Science Foundation was correct,
that you could become an advocate in the Administration, and per-
haps even get them to support this legislation, which we feel is cru-
cial to your agency.

Governor LEAVITT. Senator, if I am confirmed, you have my com-
mitment to learn more about that, and I look forward to working
with you on this matter, as we have on so many in years past.

Senator INHOFE. Senator Wyden?

Senator WYDEN. Thank you.

Governor, welcome, and appreciate all your candor. I would like
to begin by having your reaction as to whether you would ramp up
enforcement of the Country’s environmental laws. I think there is
a widespread feeling in the Country that this is something of a pol-
luter’s holiday; that you look at the clean water record, for exam-
ple, the clean water record found that only 24 percent of the facili-
ties in significant noncompliance, major violations, faced enforce-
ment actions. The amount of penalties recovered from polluters
dropped 50 percent in 2002 compared to prior years.

My first question is are you prepared to ramp up enforcement of
the environmental laws? And particularly after the collaborative
approach that you have advocated, that I support, after it fails, are
you willing to bring in strong enforcement stick and fight for the
Country’s environmental statutes?

Governor LEAVITT. Senator, I would like to give you a straight-
forward understanding of my enforcement philosophy. First, the
goal is compliance, to find ways to move people to compliance; and
there are times when strong enforcement is the only tool available
to have that happen. If there are those who avoid or those who
evade the law, the full weight of the Environmental Protection
Agency and the law will be brought to assure their compliance.

Senator WYDEN. Well, that is not being done today, and so my
question, we will be back to it today, is something needs to be done
to ramp up enforcement. When you look at those numbers coming
out of EPA, they are sending a very strong message that polluters
can pretty much enjoy this holiday, and it needs to be changed.

My second question involves what you would do to restore the
independence of the Environmental Protection Agency. You have
got people like Russell Train. We are talking about being bipar-
tisan here. He served both in the Nixon and Ford administrations.
He is talking about unprecedented intrusion by the White House
into environmental policy. What would you do to restore the inde-
pendence? And perhaps you might want to tell us what did the
White House tell you about how you do your job? You talked, and
I know it to be the case, about how you treated your people fairly,
but you didn’t talk about what the White House said to you about
how you would be able to carry out your duties. What can you tell
us today about how you would restore the independence and the
credibility of this agency that it has enjoyed in the past?

Governor LEAVITT. In my conversations with the President, I
made clear to him and he made clear to me that our mutual goal
was cleaner air, purer water, better cared for land, and a healthy



42

environment, and I agreed, Senator, to offer myself for this position
with that in mind. It was his commitment that attracted me to this
role. Now, I recognize there are disagreements with respect to the
policy, but I would like you to know this: the President will always
know where I stand. He will hear it many times publicly and some-
times privately. I recognize in the role that he has and the role
that I have, that what he needs from me is loyalty expressed in the
context of he will know what I believe to be the facts, and he will
also know what the best science is and what the people of the Envi-
ronmental Protection Agency believe.

Senator WYDEN. How would you have handled the situation such
as the Cheney task force? Christine Todd Whitman was part of it,
which was put in place in secret, continues to be secret despite the
fact that three Federal courts have ordered the information re-
leased? What would be your reaction if someone asked you, as EPA
Administrator, to participate in something with that level of se-
crecy?

Governor LEAVITT. Senator, I know very little, really, about the
incident you are referring to. I will tell you that I intend to be a
straightforward voice that will lay out the facts and call them as
I see them, and I will be a passionate advocate for my view and
what I believe to be the view of the Environmental Protection
Agency.

Senator WYDEN. Would you open up, for example, the discussions
that are now going on with industrial livestock farms? There are
discussions going on behind closed doors. People want to know
what is going on with respect to the Clean Air Act and the Super-
fund laws there. They are being done in secret. Would you open
those up?

Governor LEAVITT. Again, I know nothing about those discus-
sions. I would like to tell you about the way we handled those dis-
cussions in my State. We anticipated the need for these combined
animal feeding operations to find some means of improvement. We
began working in a very collaboratively way, bringing together the
agricultural organizations with those who would ultimately have to
make decisions. We brought the EPA from the region over and told
them we wanted to find a way in which we could work together to
inspect these organizations quickly and bring them into a sense of
compliance. Over the course of a very short period of time we were
able to develop a program where all 3,000 potential combined feed-
ing operations in our State were inspected, and that all of the larg-
er ones, 387 of them, have now been permitted. We have done so
because we wanted the water to be cleaner, and it has worked.
That is the way I would intend to work, and those are the kinds
of conversations that I want to participate in.

Senator WYDEN. I think what troubles me, and I touched on it,
is the way you have conducted some of these discussions and the
Western Governors’ Association have conducted a number of these
bipartisan policies indicates there is a big gap between that ap-
proach and what we have seen, and I will be discussing that some
more in the next round.

Senator INHOFE. Thank you, Senator Wyden.

Senator CORNYN.
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OPENING STATEMENT OF HON. JOHN CORNYN, U.S. SENATOR
FROM THE STATE OF TEXAS

Senator CORNYN. Thank you, Mr. Chairman.

Thank you, Governor Leavitt, for being here today.

Senator INHOFE. Let me interrupt for just a moment. The sched-
uled vote that was going to be at 10:45 looks like it will be at 11:15
now.

Go ahead.

Senator CORNYN. As we have heard, this hearing is really not so
much about your qualifications, unfortunately, from my standpoint,
but an opportunity for people to make and repeat, in many in-
stances, unfounded and outlandish claims against the current Ad-
ministration in terms of its environmental record. I am not asking
you to comment on that, that is my opinion, and I think shared by
many.

Obviously, delay in your confirmation as head of the EPA is
hardly a pro environment move, and so I hope this committee will
expeditiously vote out your nomination and we will confirm you by
the vote of the entire Senate quickly. There is no reason not to, and
the only reason for delay is for scoring political points, which I
h}(l)pe we would avoid and show some restraint attempting to do
that.

Just listening here so far to this hearing, you would think that
pollution is continuing and running rampant in our Country, when
in fact the EPA, just last week, in its latest findings on national
air quality, reflects that at thousands of monitoring stations across
the Country we have seen tremendous improvement over the past
20 years for all six principal pollutants. Since 1970, aggregate
emissions for the six principal pollutants have been cut by 48 per-
cent. Now, to be entirely bipartisan about that, that has occurred
both during Democratic administration and Republican administra-
tions. But in the face of those facts, I find it very hard to swallow
some of what I hear when I hear unfounded criticism of this Presi-
dent’s commitment to environmental protection. Indeed, under his
administration, we have seen the reduction of pollutants, we have
seen cleaner air and safer water for all of us, which is our collective
goal, be we Republican, Democrat, Independent, or whatever.

I share Senator Voinovich’s concerns about the polarization of
the debate, because it seems like, for some, environmental protec-
tion is a zero sum game; you are either for the environment or you
are for people, and there could be no sort of middle ground. And
I delighted to hear you express your desire to try to achieve some
middle ground in what seems like a zero sum game in the eyes of
some.

Now, I just would have really one question in this round, and it
relates to New Source Review, and let me just tell you my con-
cerns. New Source Review has been a lawyer’s best friend. Because
of the unpredictability of this regulation, because of lack of clarity,
lack of predictability on how it would be applied, rather than a
cleaner environment, we have seen protracted litigation; and that
}s W}éy I say the New Source Review has been the lawyer’s best
riend.

Do you view that, whatever the rules may be, that clarity, com-
mon sense, and balance ought to be our goal, rather than rules that
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are perhaps vague, ambiguous, those that will basically invite liti-
gation and thus delay an implementation of those rules? Could you
respond?

Governor LEAVITT. Senator, I acknowledge that there has been
some disagreement on the prudence of that rule, but I will tell you
this. I find no disagreement on the fact that the rule needed to be
clarified. When I speak with State regulators in particular, I re-
ferred to this earlier, they called them the puzzle book, and not
only because there is a picture of a puzzle on the binders, but there
are five three-ring binders that contain regulations through which
a State regulator has to filter every decision to determine if in fact
it applies or it does not apply; and there was unanimity, from what
I knew, that there was a need to simplify it. Now, there was dis-
agreement as to how it should be done, but the decisions has now
been made, and it would be my objective, if confirmed, to do that
in the most efficient way possible to make certain that we are mov-
ing toward cleaner air, fundamentally cleaner air.

Senator CORNYN. And would you view clarity and eliminating
ambiguity in what the rules are so that there can be, where nec-
essary, strict enforcement of a clear rule, the goal?

Governor LEAVITT. Senator, I have always found that in rule-
making clarity and straightforwardness is the first step of compli-
ance. Generally speaking, most people want to keep the rule, most
people are willing, but they have to know what the rules are and
how to apply them.

Senator CORNYN. Thank you, Governor.

Mr. Chairman, I would like to ask that the latest EPA trends re-
port released last week, entitled “Latest Findings on National Air
Quality” be made a part of the record.

Senator INHOFE. Without objection, so ordered. Thank you, Sen-
ator Cornyn.

[The referenced document appears in the appendix to this hear-
ing record:]

Senator Clinton?

Senator CLINTON. Thank you, Mr. Chairman.

Governor, I have a number of questions on a range of issues that
I will most likely not get to during this hearing unless the chair-
man has a change of mind and we are able to lengthen it so that
we can get all of our questions in. So I will be submitting a number
of questions to you in writing. There are lots of issues that are of
concern to New Yorkers, and I would like to get your answers as
we move through this process.

But I want to ask you about the continuing concerns that I have
expressed about the Inspector General’s report, and I want to
speak about indoor air quality. And before I ask a specific question,
I want to thank a representative of the Downtown Residents from
Lower Manhattan, Katherine McVeigh Hughes, who has just ar-
rived, because I think Mrs. Hughes demonstrates clearly why I am
so concerned about this. She is the mother of two young boys.
Along with her husband, she lives one block east of the World
Trade Center, on Broadway, between John and Maiden Lane, and
she has lived through the confusion, the disinformation, the unsub-
stantiated reassurance. And I know that in addition to your many
other attributes, you and your wife have a lovely family, and I
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think that putting yourself into the position of someone like Mrs.
Hughes perhaps can clarify the concerns that we have and why
this is not just a question about the past, it is a question about
what you will do as the Administrator.

Because when we began the process of cleanup, it took quite
some time, but the EPA finally announced a testing and cleanup
program in May of 2002, and they tested and cleaned thousands of
residences; and I applauded that effort at the time, but I continued
to raise questions about its adequacy. Since reading the Inspector
General’s report carefully, I have even greater concerns, because
the Inspector General makes a compelling case that further testing
and cleanup are required. Specifically, the IG recommended three
additional testing and cleanup actions. I wrote to the President,
asking that these be implemented. It seems to me that given the
problems in the cleanup and the testing, given the IG’s findings,
that when we went back and retested some of the cleaned up areas,
we found residue of contaminants that were troubling.

I want to ask you a simple yes or no question at the outset. If
you are confirmed, would you seek to implement the recommenda-
tions about indoor air testing and cleanup referred to in the Inspec-
tor General’s report and in my letter to the President?

Governor LEAVITT. Senator, I understand that there are con-
versations going on currently between your office and the White
House with respect to this and the EPA. I have not been party to
those, and therefore I am not able to give you a simple yes or no.
I would like to reflect, if I could, however, thoughts I have had
since our conversation about this matter. I listened carefully to
your concerns, and while I have no new insight to add to what has
occurred, because I have no firsthand information about it, I have
tried to ascertain what I could learn from this, and it is my clear
sense that there is an importance for people to have information,
and that when people have information, they are able to act. And
I would like you to know that in a circumstance where I found my-
self, I would do my best to assure that information was available
and that we could serve the best interest of the people in crisis.

Senator CLINTON. I thank you, Governor, and I know that this
is not yet your responsibility, but as we move forward in this proc-
ess, I will continue to ask about an EPA commitment. You know,
as part of whatever resolution, and I hope there is a resolution to
this matter, you would be responsible, of course, for implementing
it. Because if one looks carefully at the IG’s assessment of the
cleanup and the retesting, the scope of that program has not been
adequate. You know, we just didn’t get enough places cleaned and,
unfortunately, as the IG report found, 82 percent of the residential
units were recleaned, and they had to be recleaned because the
sampling filters were too clogged with dust to be analyzed. And
even after that second recleaning the units were still too dusty to
pass the clearance tests over 80 percent of the time. So that is evi-
dence that even though there was a cleaning process, the cleaning
process was often not successful.

And, again, I am really trying to get to this en libra point, Gov-
ernor, because it does seem to me that, first, when you say you are
going to have a cleaning process, then the cleaning process should
be adequate with the results that people can point to and say we
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are successful. And I think that is the EPA’s responsibility, so it
will be my continuing point that we should do whatever it takes
to reassure people that they have been given both accurate infor-
mation and that the cleaning of their residences and workplaces
have removed the contaminants that could possibly endanger the
health of themselves and their children.

This IG report I think is very instructive.

Senator INHOFE. Senator, your time has expired. You have gone
3 minutes over, and I am awfully sorry, we have to get to the other
Senators.

Senator CLINTON. Thank you, Mr. Chairman. Mr. Chairman, will
we do another round?

Senator INHOFE. Of course.

Senator CLINTON. Good. Thank you, Mr. Chairman.

Senator INHOFE. Let us go ahead and go to Senator Chafee now,
since he didn’t have an opportunity for opening statements, if that
is all right.

Senator CHAFEE. Thank you, Mr. Chairman.

Senator INHOFE. Senator Chafee, 5 minutes.

Senator CHAFEE. Thank you, Mr. Chairman.

Welcome, Governor. It was a pleasure to meet with you in the
office and hear about your past growing up in the southwest corner
of Utah, and your town grew, I think you said, fivefold in the last
number of years, and so you are familiar with rapid growth and
some of the issues associated with that, and I am sure that you will
bring that experience to your new position, should you be con-
firmed. And now you are going to be working for President Bush,
as everybody has talked about, and during the campaign he talked
about brownfields legislation and was successful at implementing
that legislation and funding it, very importantly. On the other
hand, he talked about regulating carbon dioxide, and I would like
to see more of the same emphasis put into that campaign pledge
as put into the brownfields, which has been enormously successful.

I would like to ask a separate question, though. You are going
to be overseeing 10 regional administrators. What kind of flexibility
and autonomy will you give to these 10 different regional adminis-
trators? Each of these regions are going to be so different, so what
kind of flexibility do you foresee giving these administrators?

Governor LEAVITT. Senator, having served as Governor for nearly
11 years, I have dealt with the regional administrators of the Envi-
ronmental Protection Agency on many, many occasions, and recog-
nize that much of the great work that happens, and many of the
decisions that are reached happen at the regions. I would be happy
to meet, pre-confirmation, with the regional administrators to
begin to delve into the organizational structure, where changes
might be made or where the strengths of the organization would
be found. If I am confirmed by the Senate, I would most certainly
begin that discussion and do what I can at that point to make any
improvements necessary.

Senator CHAFEE. Thank you. On a lighter note, since your rela-
tionship with the President is so important, people have talked
about it, and you are both former Governors, what has been your
relationship in the previous years, in meeting at conferences or the
like?
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Governor LEAVITT. Well, since T is very close to U in the alpha-
bet, we have spent a considerable amount of time sitting with one
another. He is a person who, as I indicated earlier, has my full
trust, and he has my full loyalty. He knows, I believe, based on the
nature of our relationship, that he will have my best efforts and
that he will also have my full and complete opinion; that I won’t
pull punches with him; that I will tell him directly, sometimes in
private how I feel; and I like to believe that that may be one of the
reasons that he has called on me for what is clearly a challenging
assignment.

Senator CHAFEE. Thank you, Governor. Good luck.

Senator INHOFE. Senator Murkowski.

Senator MURKOWSKI. Thank you, Mr. Chairman.

Governor, I would like to switch over to some Alaska-related
issues.

Senator BOXER. Can we go back and forth?

Senator INHOFE. No, not until each one has had a second round.
That has always been the custom of this committee, and all com-
mittees that I am aware of.

Senator CLINTON. She hasn’t had a round.

Senator BOXER. I haven’t had a second round.

Senator MURKOWSKI. I have not had a second round either.

Senator INHOFE. Oh, that is correct. I do apologize to you, Sen-
ator Boxer, you didn’t have that first round. I apologize.

Senator BOXER. Thank you so very much.

Senator INHOFE. You are recognized.

Senator BOXER. Thank you so very much.

1§enator INHOFE. In fact, take 6 minutes, just because of my mis-
take.

Senator BOXER. Oh. You have won my heart.

I just wanted to say to Senator Cornyn, who has kind of said
that many of us were putting forward unfounded claims regarding
this Administration’s environmental record. I couldn’t disagree
with you more. I have full respect for your opinion, but I think
that, again, history will show us. I mean, try to tell that to the peo-
ple of New York, who can’t get straight answers on their equality.
Try to tell that to my people, who are sitting there with per-
chlorate, you know, not even having a standard at this point, with
Superfund sites who are yet to be cleaned. So I just think, again,
I don’t think any of us should impugn each other, and let history
judge where we are.

Governor, the EPA has, to date, been defending against the hard
rock industry’s attempt to weaken the public’s right to know. This
has to do with toxic releases. As you know, Federal law requires
that facilities that emit toxics to tell the community what toxics are
being released. Now, you sponsored a Western Governors’ Associa-
tion policy resolution, siding with the industry, to push for the
weakening of the TRI program. That is the toxic release inventory
program that I talk about. As EPA Administrator, would you sup-
port giving the hard rock mining industry a special break, or con-
tinue to assure that the public’s right to know about toxic releases
is upheld?

Governor LEAVITT. Senator, the report I think you are referring
to is the toxic release inventory that is regularly offered, and there
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was a resolution put forward by the Western Governors’ Associa-
tion that made a very simple point, and that was that the public
does have a right to know, but we should also make certain that
there is context given to that report. Those that are regularly listed
at the top of the report are generally from western interior States,
for the reason that you pointed out, and that is because of mining.

Senator BOXER. Governor, I just have so little time. I really think
this is a yes or no deal. If you emit, you report it, period.

Governor LEAVITT. I don’t disagree with that, Senator.

Senator BOXER. So do you support the public’s right to know if
a polluter, be it a hard rock mining or any other industry, emits
toxics, that they have to tell the community what is being emitted,
yes or no?

Governor LEAVITT. That is important information. The answer is
yes. But I also think it is important that we give context to those
reports.

Senator BoXER. OK. Well, I am going to watch this carefully, be-
cause I don’t know what you mean give context. This is what we
are trying to get at here, it is either facts or it is not. If you emit
it, you tell it. Now, if you say now you have to give context, I
worry. So if you could maybe amplify.

Governor LEAVITT. I would be happy to.

Senator BOXER. Because I am concerned, because right now this
is one thing the EPA is doing right, so I don’t want to see us go
back on that.

Now, according to an investigative report by the Sacramento Bee,
several EPA enforcement officials say they have been pressured by
management to pad their enforcement statistics and make it look
like they are pursuing more violations of environmental laws than
they really are. The statements by EPA officials and the informa-
tion they provide appear to suggest an orchestrated effort to dis-
guise the fact that EPA is actually pursuing fewer investigations
than in the past. For instance, this investigative report in the Bee
said that EPA has lumped 190 counter-terrorism-related investiga-
tions into its annual performance report to Congress, identifying
them as EPA-initiated “criminal investigations.” One senior EPA
agent said, “I called the FBI and said if you need us, call us.” That
warranted a criminal case number. There was no investigation.

Now, you have nothing to do with what this report talks about.
What I want to know is will you commit to us to investigate this
matter and assure us that EPA will be completely forthcoming and
transparent when reporting to Congress and the public on its in-
vestigations?

Governor LEAVITT. Senator, no question that enforcement is a
very important part of a compliance program, and I would like to
just repeat that compliance, in my judgment, needs to be the objec-
tive. And there are times when people evade and when they avoid,
and when they do, the full force of the agency’s responsibilities
should be brought to bear.

Senator BOXER. No, no, no, that is not my question. My question
is within the EPA, that they said they were investigating when in
fact the Bee said they were making these numbers up. Will you in-
vestigate this matter?
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Governor LEAVITT. It is not currently. I will assure that there is
some reference or some responsibility if I am concerned.

Senator BOXER. Some reference?

Governor LEAVITT. I would be pleased to follow your suggestion
if I am confirmed.

Senator BOXER. Thank you.

Governor LEAVITT. And there is not something currently there.

Senator BOXER. Thank you very much.

There are so many things and so little time. Do you believe the
EPA should inform the public and its representatives of a decision
to dramatically ease land reuse of parcels contaminated with PCBs,
one of the most dangerous and persistent chemicals known to man,
and a decision which overturns a 25-year understanding of statu-
tory language, or should the EPA have made such a decision with
no public participation, no announcement, and no data? It was only
the press that revealed this.

Governor LEAVITT. Senator, obviously the problem of PCBs is a
significant one. I am not able to respond to the specifics of that sit-
uation, but I would tell you I am aware of the general area and
the need for clarity.

Senator BOXER. OK. So will you look into this and report back
to us, should you be confirmed, on how this was handled within the
agency and why it took the U.S. Today to have a front-page head-
line “Government Changes The Laws Regarding The Transfer of
Land With PCBs” without one hearing about it or anything else?
Would you also look into that and let us know what you find?

Governor LEAVITT. If confirmed, I will, Senator.

Senator BOXER. If confirmed. Thank you.

On perchlorate, do you believe it is EPA’s responsibility to regu-
late contaminants in drinking water that threaten the public
health and the environment?

Governor LEAVITT. Obviously, that is one of EPA’s most impor-
tant positions, and on perchlorate in specific. I am aware of the
growing number of States where that has become of concern. My
State is among them. We have a particular site where rocket emis-
sions were used, and we are in the process of working to clean that
up on a voluntary basis.

Senator INHOFE. Senator Boxer, your time has expired.

Senator BOXER. OK, thank you.

Just to conclude, could you please let us know your opinion on
when we should have a Federal standard for perchlorate?

Governor LEAVITT. I would be happy to respond to that in ques-
tions.

Senator BOXER. If confirmed. Thank you.

Senator INHOFE. Thank you, Senator Boxer.

Senator MURKOWSKI.

And, by the way, the vote now is not until 11:25, so who knows
what is going to happen.

Senator MURKOWSKI. Thank you, Mr. Chairman.

I would like to turn briefly to some Alaska-related issues. First
is regional haze. Your record indicates that you have been quite in-
volved with this, particularly as it pertains to the Grand Canyon
and other important sites in Utah. In Alaska, the EPA has failed
to commit funding to a regional haze monitoring program, and we
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have some reason to believe that there are overseas sources which
are the major contributors, but we don’t know. Without this posi-
tive data, it is difficult to make a determination as to what we need
to do; are we unnecessarily imposing restrictions without any re-
sulting benefit. Can you comment on the process that you feel
should be adopted to ensure that the proscribed treatments really
treat the problem?

Governor LEAVITT. Senator, this is at the heart of one of my most
fundamental beliefs, that we ought to be managing for results and
not simply process, and that while we absolutely have to have
broad and very specific national standards, we need to have the
ability for neighborhood solutions; and Alaska’s circumstance would
clearly be unique. You referenced the fact that I have done some
work with regional haze and with regional issues. One of the les-
sons that I learned in doing so is that oftentimes the source of pol-
lution may be across a border. In the Grand Canyon Visibility
Transport Commission, for example, it became clear that there
were many contributors to the brown haze that went across the
Grand Canyon; one of them was pollution that came from Mexico
across our border.

It is clear to me that the Environmental Protection Agency ought
to use its reach as a convener, to be a leader among nations, to find
those areas where there are agreements necessary between nations
to be able to solve regional problems. Problems of this sort clearly
go across boundaries; they clearly go across political boundaries.

Senator MURKOWSKI. I would like to work with you to find some
of the solutions there.

Now, when we spoke in my office, I mentioned the issues of wet-
lands in Alaska. Forty percent of the State is wetlands, and yet
they are not wetlands as most people back here on the east coast
would define them; they are very isolated, they are not navigable.
And we really have not seen any resolve in terms of how we define
the jurisdictional status of these wetlands, and this is despite this
Northern Cook County case. Can you give me your views on the ap-
propriate role of EPA in resolving this issue?

Governor LEAVITT. Senator, it will be of no surprise to you. as a
Governor over the course of the last 11 years, I have worked on
many different occasions on issues related to wetlands; and wet-
lands are a very important part of a natural heritage that we want
to protect. I am also aware that the Illinois Supreme Court case
that you reference has caused some question on this matter, and
that it is a matter that is currently before the EPA and that a like-
ly comment on my part would not be particularly productive at this
moment. But I would like to tell you I am fully conscious, fully con-
scious of the difficulty, fully conscious of how important it is to a
State like Alaska.

Senator MURKOWSKI. We do want to work with you on that.

Another area that I would specifically ask for some assistance,
we have health respiratory issues in the State as they relate to
dust. It is uncontrolled out in our rural areas. But we also have
a very unique problem in that so much of rural Alaska is still pow-
ered by diesel generators. We are not on a power grid, so when you
have a blackout out here, it doesn’t affect us; the only thing that
affects us is the price of the diesel. But we have questions and con-



51

cerns as to the health effects, the long-term health effects of diesel
use in these smaller communities. We are looking for assistance,
we want some sound scientific information to help us resolve this
issue. Can you give me some comment as far as how EPA could
take some kind of a leadership role with Alaska in resolving or at
least assessing the long-term health risks that are posed by diesel
use in our rural communities?

Governor LEAVITT. Senator, the goal we all share is cleaner air,
whether it is in Alaska or Delaware, and my philosophy is we have
to have national standards, we need neighborhood solutions, we
need the capacity to work within the unique circumstances in every
State to achieve that national standard. And if I am confirmed by
the Senate, you can be certain that I will be willing to work with
you and the citizens of Alaska to find the neighborhood solution.

Governor Murkowski. Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator.

We have been joined by Senator Carper.

And in my opening remarks I shared with them some of the com-
plimentary things you said about your fellow Governor during the
years you were Governor.

Senator CARPER. Is it my turn?

Senator INHOFE. Yes, sir.

OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Well, let me clear the record up, then.

It is great to see Jackie Leavitt, and we thank you for coming
and for your willingness to share your husband; not just with the
people of Utah, but with the people of our Country.

To my colleagues, Governor Voinovich and I have had the pleas-
ure of serving with Governor Leavitt for a number of years in our
old jobs, and I think it is safe to say that of all the people that I
have had a chance to serve with when I was Governor, I respected
none of them more than I did Governor Leavitt. He is thoughtful,
he is just a decent, good person. I think his environmental record
is probably mixed to good. People in Delaware probably describe
mine the same. He is very good at getting people to gather around
consensus and create consensus where it is sometimes difficult to
find. In fact, of all the people I have served with, there is probably
no one that I liked any more than Mike Leavitt when I was Gov-
ernor, except maybe Christine Whitman. And Christine Whitman
went on to become head of EPA; she sat right there where you sit,
my friend. And I said almost as nice things about her as the time,
and she went on to lead EPA during a tough time, and for an Ad-
ministration that I think, being charitable, has not compiled an en-
viable environmental record. And she can speak for herself as to
how difficult or easy that job was, but it is a tough job.

One of the issues that Governor Bush campaigned on was the
issue of global warming, greenhouse gases, and he indicated as a
candidate in the 2000 campaign that it was something he wanted
to address, and so did Governor Whitman. But as Governor Bush
becomes President Bush and decides that he wants to take a dif-
ferent course, and so did Governor Whitman.
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In the meeting that you and I had, we talked about good science;
we talked about our need to be able to rely on EPA for thoughtful
analysis, and when they have good scientific analysis, to share it
with all of us. Senator Jeffords here and myself, along with Senator
Lamar Alexander, Lincoln Chafee, Judd Gregg have joined me in
sponsoring clean air legislation that seeks to reduce CO2 emis-
sions. We have been trying for months to get EPA to share with
us the analysis that they did on our bill, comparative analysis of
our bill, the health effects of our legislation, that it indeed provided
better protection for Americans than President’s initiative, and
frankly not at a whole lot more cost, and we never got the disclo-
sure, that kind of analysis.

And I just want to ask you to say for the record what can we
expect from an EPA with your leadership that might be different,
less frustrating for us and, frankly, less unfair to the people of this
Country? It is one thing to deny us the information that EPA has,
but we rely on that information; we need good scientific data to be
able to make the right kind of decisions. How will it be different
once you are confirmed, and I believe you will be?

Governor LEAVITT. Senator, may I say that it would be my pleas-
ure again to work with my friend from the State of Delaware in
whatever way, whatever capacity. It would be my intention to work
with you in the same open spirit of transparency that we always
have. I am also aware that there are dynamics that historically
have always existed between administrations and Congress as to
data and when it is provided and when it is not. I don’t know much
about that. What I do know is that it would be my purpose to work
with you directly, straightforwardly, and in a way that would sup-
ply us both with the information to meet our common goal, which
is clean air.

Senator CARPER. There is an interesting piece you have to read
in today’s Wall Street Journal. It is a comparative analysis of Sen-
ator Jeffords’ bill, the President’s Clear Skies initiative, and what
we believe, the four of us that I mentioned earlier, to be a good
compromise between sort of bridging the differences between the
two legislations, and it is pretty much described as such, and I
would invite your attention to it in the kind of spirit where we for
years worked to develop compromises and consensus among Gov-
ernors from all over the Country, different political parties, and I
would invite us to try to do the same thing here. It may be the
time for man’s hope over experience, but I think we ought to give
it a shot.

The other thing I want to mention just briefly relates to the
Motiva Refinery on the Delaware River, one of the largest, maybe
the largest producer of sulfur dioxide of any refinery on the east
coast, maybe in the Country. In the 2001 EPA, along with Dela-
ware, along with Motiva entered into a consent order to reduce dra-
matically, beginning in 2004, sulfur emissions from that plant.
Since that time we have entered into a new consent agreement, ef-
fective in 2006, to reduce dramatically sulfur dioxide emissions
from the plant; not to put them into the air, not to put them into
the Delaware River. And when Governor Whitman left her post,
she had assured me that she would use her good offices to make
sure that whatever was agreed to was abided by, and I wanted to
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discuss this issue privately, and I just wanted to raise it again here
and ask for your comments and really for a similar commitment
today.

Governor LEAVITT. Senator, you were very straightforward with
me when we had our private meeting, indicating the priority that
it was to the people of Delaware. I indicated to you, as I will now,
that it is not a circumstance that I am fully aware of or knowledge-
able of. I look forward and commit to you that I will learn more
and that, as we do, that commitments that have been made can be
kept.

Senator CARPER. Fair enough.

Senator INHOFE. Thank you, Senator Carper.

Senator CARPER. Thank you, Mr. Chairman.

[The prepared statement of Senator Carper follows:]

STATEMENT OF HON. THOMAS R. CARPER, U.S. SENATOR FROM THE STATE OF
DELAWARE

Mr. Chairman, Senator Jeffords, and Governor Leavitt. Good morning.

I am pleased to have Governor Leavitt with us this morning and to consider his
appointment as Administrator of the Environmental Protection Agency.

As a Governor of Delaware for 8 years, I had a chance to work closely with Gov-
ernor Leavitt when I served as chair and vice-chair of the National Governors’ Asso-
ciation. Although we are from different political parties, we nevertheless were able
to find consensus on many issues important to the States and the Nation. Governor
Leavitt consistently demonstrated a willingness to work closely with Governors from
both parties to solve a problem, and I am hopeful he will continue to do so once
he is confirmed to his new position. I look forward to continuing our friendship dur-
ing his tenure as EPA Administrator.

I had similarly positive things to say about Governor Whitman two and a half
years ago during her confirmation hearings. She did an admirable job of leading the
Agency, but I often wondered if others in the Administration influenced decisions
made by the EPA in ways that were not helpful. I hope we can work with you, Gov-
ernor Leavitt, to address these concerns in the future.

From my own perspective, the EPA was less than forthcoming earlier this year
about its own analysis of clean air legislation I have introduced, the Clean Air Plan-
ning Act. This analysis showed that the bill would produce substantially greater
health benefits than the Administration’s competing air pollutant bill but would cost
virtually the same to implement. I specifically requested that the EPA release this
analysis to me and the bill’s cosponsors. But the EPA refused to do so, presumably
for political reasons.

Refusing to cooperate, however, damages the EPA’s reputation as a credible, sci-
entific body, and it hurts the EPA’s relationship with Congress. This committee, for
instance, is currently considering several complex environmental proposals—ranging
from water quality standards, ozone standards, chemical plant security, and of
course clean air and climate change. These are complicated, scientifically rigorous
matters. We look to the EPA for help understanding the impact of legislative pro-
posals on these topics. Regardless of how a particular member may ultimately vote
on an issue, members of this committee are entitled to make their own assessments
of complex legislation based on the most accurate and unbiased information avail-
able. Given the crucial nature of the issues at stake, I hope that EPA, under your
leadership, has a change of heart and decides to be more forthcoming with analyses
and information on the matters before this committee.

In a letter to the New York Times on June 21st of this year, Russell Train, who
served as EPA Administrator under both Presidents Nixon and Ford, expressed his
concern that the independent status of the EPA is being eroded. When you are con-
firmed, Governor Leavitt, I hope you will make it a goal to stop that erosion and
return a sense of independence to the Agency. As we look forward to working with
you at the EPA, I join my colleagues in asking you to focus on improving the flow
of information from the EPA to the Senate, and I urge you to do all that you can
to see that the EPA continues to fulfill its primary mission of protecting the nation’s
environment.

I also want to take a minute today and ask you to focus on two important ques-
tions, one local and one global.
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In Delaware, on the Delaware River, in the town of Delaware City is the Motiva
oil refinery. While this refinery has been an important contributor to the State’s
economy and the nation’s supply of gasoline and petroleum products for decades, it
has also been a significant source of air pollution. In 2001, 1.5 million tons of pollut-
ants were released, much of that to the air. In March of 2001, the EPA, the Dela-
ware Department of Natural Resources and Environmental Control and Motiva
signed a consent decree wherein Motiva agreed to substantially reduce emissions of
sulfur dioxide by installing modern controls on the two major sources of air pollution
by the end next year, 2004.

Earlier this year, we learned that parties to the agreement were considering
changes to the decree which would have allowed some of the sulfur removed from
the air to be discharged into the Delaware River, along with additional toxic byprod-
ucts. I was very concerned with this news and asked your predecessor, Governor
Whitman, to become involved. She did and was working with me and the people of
Delaware before her departure to help achieve a workable solution. Since then, the
parties have developed a revised consent decree which seems to protect the water
but also delays compliance until 2006. Delawareans, myself included, expect the
EPA to uphold the Clean Air Act and not allow diversion of pollutants from one
source to another. I urge you to be proactive in seeing that whatever agreement is
ultimately reached is fair to the environment and that any delay in installing the
proper equipment occurs only if absolutely necessary.

I am also particularly interested in your views on the issue of global warming and
humanity’s role in altering the earth’s climate. When you visited with me earlier
this month, you mentioned that you were reading a National Academy of Sciences
report on climate change. I am interested in your latest views on the topic. In my
view, the evidence and the science point to the conclusion that global warming is
occurring, and I am also convinced that human-caused emissions of greenhouse
gases are increasing the rate at which the earth is warming. As a result, I think
we in Congress should be talking about how we might best start to address such
changes. Instead, we are still debating whether the changes are even occurring or
if they are linked to human activity. People of Utah may not be too concerned with
beach erosion as sea level rises, but the people of Delaware are. People of Utah may
not be too concerned with the loss of sugar maple trees as New England warms,
but the people of New Hampshire and Vermont are. People of Utah may not be too
concerned with the melting of glaciers and the warming of the permafrost, but the
people of Alaska are.

As Administrator of the United States EPA, I expect you to be open to examining
the issue and working with us to develop the best strategy moving forward. As I
mentioned earlier, I have introduced legislation that takes a significant step forward
in addressing CO2 emissions from one contributor—the electricity producers. I sug-
gest you take a look at its provisions, particularly regarding CO2 controls. It rep-
resents a sensible proposal for how to get started on this problem.

I would also like to point out an article from this morning’s Wall Street Journal,
written by Tom Hamburger, entitled “Clear Skies Hits Storm Front, Polarized Polit-
ical Climate Threatens Bush Environmental Plan”. Mr. Chairman, if there is no ob-
jection I would like to have a copy of this article included in the hearing record after
my statement, and I would urge Governor Leavitt, as well as the members of this
committee, to read it. I am interested in your thoughts, in light of the points raised
in this article, of how we should best proceed on a clean air agenda.

In closing, I look forward to joining with you, Mr. Chairman, my colleagues on
this committee, and the Administration to strengthen our nation’s commitment to
clean air, clean water, and to preserving a rich environmental legacy for our chil-
dren. While we have made important strides in the past three decades, we have an
obligation to try harder, to do better. Whatever the challenge, whether it is global
warming, nuclear waste, polluted coastal waters or urban sprawl, we should work
together to do what is right.

I know members of the committee have questions for Governor Leavitt and I don’t
know if we will have time to ask all of them in person today. If we have to submit
questions for response after the hearing, I hope that you will allow sufficient time
for the nominee to respond and for members to review his answers before sched-
uling a vote on his nomination.

Mr. Chairman, I look forward to hearing from Governor Leavitt today, and to the
opportunity to work with him during the coming years.

Senator INHOFE. We are going to Senator Allard, and then as
soon as you are through, Senator Allard, I would take my first
round of questions and then go vote; we can do it kind of in shifts,
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and perhaps if you can stay and preside until I get back, that
would work out. Senator Allard.

Senator ALLARD. Thank you, Mr. Chairman.

Governor, you come from a beautiful State; it is a bountiful State
and also pretty diverse. And I am your neighbor to the east, and
I think I come from a State that has many of the same attributes.
I would like to have you talk a little bit about why or why not, at
the Federal level, we should have an appropriate administration of
the programs, yet enough flexibility there where the States can re-
spond to the need within the State, and I wonder if you would re-
spond, please.

Governor LEAVITT. Senator, I believe I can best answer that
question by reflecting on my experience with the Grand Canyon
Visibility Transport Commission. This was a Commission estab-
lished under the clean air amendments in 1991 and it, in essence,
empaneled a group, of which I was a co-chairman, to bring all of
the States together in a region, all of the Indian tribal nations, all
of the Federal agencies, all of the environmental groups of interest,
the industries, ranging from timber to tourism, to come up with a
plan to clean up the view over that national treasure. There was
and continues to be in the Clean Air Act a national standard that
needed to be met, but it was clear, as we began to work through
this, that there were individual circumstances in every State that
made their need for a neighborhood solution unique and important;
and we were able to, in essence, invent a way in which, collabo-
ratively, each State could meet the individual demands of their
State and then, by using a market trading mechanism as a back-
stop, assure that there was certainty to the solution. Now, that has
grown since into the Western Regional Air Partnership, which is
part of the President’s Clear Skies initiative and one of the reasons
that I so strongly believe that bill needs to pass if we are to meet
the objective that I think we all have, which is more environmental
progress in a way that will not compromise our competitive posi-
tion.

Senator ALLARD. That is a good example, Governor, and I want
to compliment you on your leadership in that. We all hear horror
stories from State officials trying to work with Federal Government
officials in the Environmental Protection Agency. Did you have any
similar experience in your time serving in Utah? I don’t know that
you need to list specifically names or anything like that; questions
you have with similar experience. And then to go a little bit further
with that, please discuss how you will work to ensure that EPA
does not fit the description perhaps of your experience and some
of these other horror stories that we sometimes get and, under your
leadership, how you will work with the individuals and not nec-
essarily through press releases.

Governor LEAVITT. Senator, there are 18,000 people in the EPA.
Ironically, that is about the number of employees in the State of
Utah. We have held ourselves to a high standard in the State of
Utah, wanting to respond to those who had need for services from
government in an efficient and hopefully friendly way. To the ex-
tent we have met that, I am proud; to the extent we haven’t, I wish
we could do better. My guess is that there have been times, I know
there have been times, when I have dealt with the EPA, like any
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other large organization, when I have been dealt with in ways I
wish I hadn’t. But, there have been many times where I have ob-
served dedicated people prepared to do what they can to clean up
the air, to purify the water, and to better care for the land. I have
a basic tenet of my own philosophy, and that is that if you change
a heart, you change a Nation; and I think that is true of agencies,
and it will be my objective to, first of all, set an example myself,
if I am confirmed, to be as responsive to you and to the people of
this Country as possible, hoping that others in the agency will fol-
low suit.

Senator ALLARD. As you are aware, Governor, the Superfund pro-
gram is one that is important to many States. It is imperative that
problem sites be identified and cleaned up to minimize the risk to
those who live around them. I would like to commend the EPA on
a job that they have done in handling the Shadduck Superfund site
here in Denver, Colorado, under a Republican administration, I
might add. This site, right in the middle of a heavily populated
neighborhood, is currently being cleaned and cleared so that the
residents of the Shadduck neighborhood can breathe a little more
easily. Would you care to share some of the experience you have
had with the Superfund program during your term as Governor of
Colorado? And I also hope that you will help us keep an eye on the
Shadduck site to make sure we stay up on cleanup on that.

Governor LEAVITT. Senator, we currently have 22 Superfund
sites in our State. Superfund is a very important part of our effort
as a Nation to clean up the environment and to make right some
of the things that have happened in the environment we wish
hadn’t. T will tell you that some of the most positive experiences I
have had, however, have come when we as a State have stepped
up and voluntarily found ways to solve problems. So I am very sup-
portive of the Superfund project, but I am also supportive of the
ability for States to be able to find ways to clean up sites. One of
the sites that I am the most proud of was the Kennecott water
reclamationsite. This is one of the largest copper mines in the
world, an open pit copper mine, and I will tell you about it later.

Senator INHOFE. All right.

Senator ALLARD. I will give you an opportunity later.

Governor LEAVITT. Thank you.

Senator INHOFE. Thank you very much. We will now start our
second round of questions. And while we are waiting for others to
get back, Senator Jeffords and I will have our questions, and then
Senator Voinovich will be back to chair the meeting.

Governor, I know there are two approaches as to measuring the
performance of the EPA. Many people believe that it should be
measured by the number of criminal prosecutions or fines, or this
type of action taken by the EPA. I don’t believe that, but, nonethe-
less, if anything, I could probably be a little critical of this Admin-
istration because they have a very impressive record, if you call it
impressive, of enforcement actions. In 2002, the EPA reported a 40
percent increase over 2001 in the number of criminal cases initi-
ated, more than 17,600 compliance inspections conducted across
the Nation, and 144 million in administrative, criminal, and civil
judicial penalties. I would like to know just what your feeling is in
terms of how you can measure the performance of the EPA.
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Governor LEAVITT. Senator, I believe fundamentally that we
should manage for results. Results in the case of the EPA is com-
pliance. Progress is measured when people come into compliance.
When we measure only enforcement, we miss, I think, some of the
best work done by the EPA or any State Environmental Protection
Agency. When a representative of the Utah Department of Envi-
ronmental Quality is able to meet with someone who is currently
not in compliance and find a way to get them there, that is a suc-
cess in my mind.

Now, there are times when people avoid or they evade, and that
is the point at which we have to have strong laws and the capacity
to enforce, and that is when we should. And one of the things that
I am most optimistic about is that in 1996 the EPA began to nego-
tiate agreements with States that allowed a partnership approach
where we could measure not just enforcement, but actual improve-
ment and results. And while I will commit to you and the members
of this committee that we will be willing to move forward with the
full enforcement authority of the agency, we will also work to
achieve compliance, because progress is in compliance.

Senator INHOFE. Well, I appreciate that, Governor, and I only
bring this up because there has been some criticism of this Admin-
istration not being as strong as they should be on enforcement,
when in fact the record is probably stronger than any previous ad-
ministration.

You have got a problem in Utah in this growth, you have a very
heavy growth in population. I would like to have you tell us a little
bit about the Envision Utah and how the State can deal with its
growth issues. Would you do that?

Governor LEAVITT. I would be pleased to. That is a source of
some satisfaction to many in my State. Utah is a State that is
growing rapidly; it took 113 years for us to get our first million peo-
ple, only 30 years to get the second million. The third million will
come in about 17 years and the fourth million about 16 years after
that. So it will double in size at a very rapid time, and we are, like
any State with that kind of growth, facing pressure on our infra-
structure, pressure on our open space, pressure on water, and we
needed to take a long view, so we engaged in a process we called
Envision Utah, where we literally laid out with broad community
participation four selective scenarios and then asked the people of
our State through broad outreach to tell us what they wanted the
State to look like 50 years from now.

The four scenarios had responses from literally tens of thousands
of people. We held town meetings in 150 or more areas. We had,
at various times, full blackout of television while we had these en-
vironmental discussions with the broad communities. Over time we
have settled on a vision of what we want the State to look like, and
we are now training through Envision Utah all of the city councils
and the county commissioners and the planning commissions, and
all of those who will have some effect on what that vision will
come. The foremost principle is that we use light, not heat. We are
using the persuasion of what the broad vision is to allow many dif-
ferent coordinated organizations to come to that vision, and it is
working. In the last few years we have been able to instigate light
rail, for example, in our State; we have been able to rebuild our
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highways; and we have been able to do it all in a way that is envi-
ronmentally consistent with our objective of having a clean, safe,
and healthy place to live.

Senator INHOFE. Well, I applaud you for that; it is a very difficult
thing. I was mayor of a major city, and you have to respect prop-
erty rights, but you can use your persuasion as you have done in
Utah, and I think it is a great model for the Nation.

Senator Jeffords, let me comment that Senator Wyden and I
talked, and we are going to go ahead and do this until 12:30, since
this vote has kind of interrupted things, so if you will go ahead and
take your time, we will go vote and then others will be coming
back. Senator Jeffords.

Senator WYDEN. Mr. Chairman, just in the interest of time, I
think I would be next. Would it be all right if I proceeded after
Senator Jeffords?

Senator INHOFE. Yes, that would be fine.

Senator WYDEN. Thank you.

Senator INHOFE. Well, unless a Republican comes back, because
you are supposed to go back and forth.

Senator WYDEN. Fine.

Senator INHOFE. Let us see what happens.

Senator JEFFORDS. If a National Academy of Sciences studies de-
termines that emissions will or are likely to increase above today’s
levels E)lue to the NSR rules, will you revoke them, or what would
you do?

Governor LEAVITT. Senator, I am not sure how I would respond
to that question. It is clear to me what the goal is, and that is
cleaner air. It is also clear to me that the New Source Review
rules, as they were previously constituted, were so complex that
there wasn’t a State regulator who knew how to apply them; and
there is, I think, broad, at least substantial support that I have
ascertained among State regulators in having the clarity that has
come. I recognize the differences of opinion that exist here, but,
from my own experience, having clarity is going to be quite valu-
able not just in the context of clean air, but in the very difficult
and rather thorny issues involved in how we pay for the creation
of not just production, but also transmission. These are thorny
issues in terms of rate basis and public service commissions, and
I have seen the complications, as I know you have, in various roles.

Senator JEFFORDS. Well, if emissions go up, would you consider
revoking the NSR rules?

Governor LEAVITT. It would not be in our interest to have those
go up. One of the reasons I support the President’s Clear Skies ini-
tiative is that I believe that through a market-based trading, and
the backstop and the certainty that that will bring, we will see all
of the pollutants subject to regulation begin to reduce. I have seen
this work, I have seen it in our Western Regional Air Partnership,
and I have high confidence that we can make it work and that it
can be part of the solution as to how we can increase the amount
of progress we get while at the same time not compromising our
competitive position as a Nation. So, Senator, I have optimism that
we can find ways to achieve both of those.

Senator JEFFORDS. You may be surprised to learn that the Clear
Skies proposal weakens current law substantially by immediately
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eliminating or downgrading important standards and authorities in
exchange for weak caps required in the future, which we don’t
know about. For instance, New Source performance standards are
set well below standards now being required at new power plants
in the west. Power plants could be sited 32 miles from a national
park or other Class I areas without having to analyze the impact
on air quality or visibility in those areas. And EPA would be per-
manently prevented from controlling mercury emissions from utili-
ties, even if their unacceptable high risk remained after the Clean
Skies were met. In 2010, even if Clean Skies were to pass, approxi-
mately 80 counties with about 45 million people will still be in the
non-attainment or the free fine particle standard.

First, would these provisions be good for Utah? If Utah has per-
formed an analysis of the costs and benefits of the Clean Skies pro-
posal, could you share that with this committee?

Governor LEAVITT. Senator, you mentioned in the course of that
question the beauty of our national parks and the difficulty of
being able to balance the emissions that come from power plants.
That is precisely at the point that we were pursuing very aggres-
sively on the Grand Canyon Visibility Transport Commission, and
doing it by focusing on action and results instead of the endless ar-
guments that sometimes I think we get into as a result of the im-
plementation of some of the statutes.

When President Bush announced my nomination, I described an
experience I had at the Grand Canyon at age eight. My family ar-
rived at the south rim at twilight, just in time to see a giant shad-
ow creep across the canyon. I saw the Grand Canyon in all its
splendor.

Thirty-six years later, I returned as Governor, with responsibility
to co-lead a commission to clean up what was now a brown haze
across the sky in the Grand Canyon, and much of it was coming
from various sources that ranged from pollution from cars, from
forest fire burns, to pollution coming from Mexico. Everyone was
contributing to that problem.

We had to find a way in which we could craft a solution that
would meet the individual needs in every State, and we did so
using a market trading device with each State being able to come
with their own plan.

Senator it is working, and it is not just working. We now have
a plan on sulfur. We are moving on one on NOX. We have been
able to work with one on diesel, and I feel some optimism that
Clear Skies, in fact, can deploy that kind of tool, and that we, in
fact, can achieve the level of air progress that the President envi-
sions.

Senator VOINOVICH. I have the list. I am next, and then I think
Senator Wyden, you are next.

Senator WYDEN. Fine.

Senator VOINOVICH. Governor Leavitt, I have been concerned
about the Great Lakes. I want to get a little provincial right now.

The Senator from Ohio, someone said, had a lot to do with Lake
Erie. When I came to the legislature, Lake Erie was the poster
child for a dying lake. At that time, I made a commitment as a
State legislator to do everything I possibly could to stop the dete-
rioration of the lake, and I referred to it as waging the second bat-
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tle of Lake Erie. You remember Lake Erie won the War of 1812
with Admiral Perry. I think we started the second battle of Lake
Erie.

At the time, I worked very closely with the first head of the Envi-
ronmental Protection Agency, Bill Ruckleshaus. The world was fo-
cusing on the Great Lakes. The United States was focusing on the
Great Lakes.

The ecology has come a long way since the 1960’s. But the fact
is, there still needs to be a great deal done. I was very much in-
volved in the comprehensive restoration plan for the Everglades. In
fact, I was the chief Republican sponsor of that bill that came out
of the WRDA bill.

I said to myself, we are doing this for the Florida Everglades.
Why are we not doing this for the Great Lakes? I think that I do
not need to remind you of this, but it is the water for 40 million
people. It contributes about $4 billion in terms of a fishery. One-
fifth of the total manufacturing activity takes place in that region.

The GAO recently came out and said that where there were
many State and local programs, restoration of the Great Lakes is
being hindered because there is little coordination and no unified
strategy for these activities; and the Environmental Protection
Agency, Region 5, is responsible for the coordination.

I have held two hearings on the matter, and I wrote to the Gov-
ernors of the various States, and we have put together a restora-
tion bill for the Great Lakes.

I would like to know, are you aware of how important the Great
Lakes are? I am interesting in knowing what kind of leadership
you possibly could give to working with us to go forward with a
comprehensive plan, and also to engage our friends from Canada
in that effort?

Governor LEAVITT. Senator, I must confess that some of the les-
sors of the War of 1812 that you alluded to, I had missed. But I
did not miss your great enthusiasm for the Great Lakes initiative,
and I must confess that your enthusiasm has affected me with
some interest and you have caught my imagination, as well.

I look forward to learning more about this. It seems to me that
this is the kind of regional collaboration that, in fact, has great
promise. I have had some experience in regional collaborations, and
I am hopeful that I can bring some of that to add to your enthu-
siasm and that great progress could be made there.

Senator VOINOVICH. Well, as you recall, when I was chairman of
the Governors, we created that task force with the Governors to
work with Canada. It seems to me that we are going to have a new
Prime Minister of Canada taking Gratien’s place. It would be won-
derful, I think, if our President and the new Prime Minister could
make the comprehensive restoration of the Great Lakes something
that both of our countries devote themselves to. I think I have a
couple more minutes.

Governor LEAVITT. Could I just mention one thing; not to impose
on your 2 minutes? But in my role as a Governor, at least once and
often twice a year, we meet with the Premiers of the Provinces of
Canada that border the United States and discuss these kinds of
issues.
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I think this is the kind of regional issue that not only could use
the participation of the National Government of Canada and the
United States in the form of the Environmental Protection Agency
and others, but also the provincial governments there.

Senator VOINOVICH. Thank you; I would just like to say that you
are going to have a real problem in this committee and in this Sen-
ate with the whole issue of burning of coal. I would like to make
very clear to you, as the Governor of the State of Ohio, that I was
very concerned about it. There, in my opinion, have been environ-
mental groups and other well-meaning people that want to shut
down the burning of coal.

I want you to understand that from my perspective, if you shut
down burning of coal and force our utilities to go to natural gas,
you have killed manufacturing in this country.

We are in dire, dire shape today, as a result of the fact that we
have not harmonized our environmental and our energy needs in
this country. We are having businesses leave the State and go out
of business, and we have lost about 2,300,000 manufacturing jobs
in this country.

I would hope that you will have the courage to raise the issue
of many of these environmental policies and how they impact on
the economy of the United States of America, because we are in
trouble right now.

Governor LEAVITT. I acknowledge your comments, Senator. I
mentioned earlier that in my State we have an energy policy that
calls for the balanced use of various fuels, recognizing precisely
what you have suggested.

Senator VOINOVICH. Senator Wyden?

Senator WYDEN. Thank you, Mr. Chairman; let me go back to the
New Source Review rules, Governor. Because I am struck by the
fact that your man in Utah, your head of the department, he
creamed these rules. I mean, he said, and I will just quote here,
“The proposal makes it worse. It creates more bureaucracy, cost,
and uncertainty, with no proven environmental benefit.”

Now this is not some stark raving, wild-eyed environmentalist.
This is your man saying that these proposals are a turkey.

Why not just freeze those rules so as to address the concerns that
went out on your letterhead, and the kind of concerns that other
States are giving around the country? Why not freeze those rules,
and I would like to know, if you would this morning, say you are
willing to consider freezing these hugely important environmental
protection rules so as to address the concerns that your State, my
State, and others have made?

Governor LEAVITT. Senator, Mr. Sprott, who is the head of air
quality in Utah, made thoughtful comments in a very colorful way.

Senator WYDEN. That is for sure.

Governor LEAVITT. I will tell you that they were made in March,
as a request of the Administration, I understand. In going back to
look, all of his recommendations were incorporated.

Senator WYDEN. You are saying that he now supports the Ad-
ministration’s proposal?

Governor LEAVITT. Yes.

Senator WYDEN. And other States do? Because that is certainly
not my understanding.
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Governor LEAVITT. Senator, I did have a chance to do two things,
obviously recognizing that we might have a chance to talk about
this.

Senator WYDEN. The majority of States are opposed.

Governor LEAVITT. Well, I cannot speak for the States. I am just
telling you about my experience with Mr. Sprott, who I have high
regard for. He was asked for recommendations and made them. In
going back and looking at the rule, after the comment period, I am
told that they were incorporated.

Senator WYDEN. Well, a majority of States remain opposed to the
Administration’s position. I think the other aspect of this is the
General Accounting Office said that the judgments were made es-
sentially on the basis of anecdotes. I am curious whether you think
that is a way to bring about the best science approach that you
have been talking about this morning.

That is, again, not the judgment of wild-eyed environmentalists.
That is the General Accounting Office. It issued a report that said
that the New Source rules came about through anecdotes. Is that
your notion of best science?

Governor LEAVITT. Senator, best science is clearly our objective.
I am not familiar with that report, other than to say this. My objec-
tive is to bring about clean air and I know that is yours.

In my observation and conversations with many State regulators
I mentioned, and I think you may have been out, that they refer
to the manuals as the puzzle book, because they have been so com-
plicated.

The first and foremost thing that Mr. Sprott indicated in his let-
ter was how much the rule needed to be remodeled in a fashion
that was more ascertainable as to what should apply and what
should not. Not only was the rule put into place, but it was my un-
derstanding that his recommendations were incorporated.

Senator WYDEN. The States are very unhappy with respect to the
consultative process with the Environmental Protection Agency.
You look, for example, at the Wetlands Rule. Something like 39
States said that they oppose the Administration’s approach with re-
spect to rulemaking on wetlands. What would you do differently to
give the States a bigger role in making sure they are heard on en-
vironmental policy?

Governor LEAVITT. Senator, I, of course, come to this, having led
a State for 11 years. I recognize that my perspective will have to
be somewhat different, now that I would have a National role. But
my roots will not change in the sense that I believe that we need
National standards, but you have to have neighborhood solutions.

The whole idea of managing for results, taking each jurisdiction
one at a time, I think that kind of sensitivity will clearly appeal
to States, because they want clean water. They want clean air.
They want to protect the land. They want to do it in a way that
makes sense and meets the standards.

It is my firm belief that by negotiating partnerships, by clearly
stating our objectives, by working together in a collaborative way,
we will be able to achieve that.

I have worked enough collaborations to know that collaboration
does not eliminate disagreement. It does not eliminate litigation. It
mitigates it, but it does not take away the hard decisions. It some-
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times makes them better accepted, but we will still have to work
together in a collaborative way, recognizing and realizing the re-
spective roles that we have in this system of government.

Senator WYDEN. Well, what we are seeing in terms of the col-
laborative process again is not what the Western Governors have
done in the past, and it is certainly not my understanding of the
Leavitt record.

As you know, I am very concerned about what is happening in
Portland. We are concerned about the sewer overflow situation,
where they are doing somersaults to try to work an enforcement
agreement with the State and with all of you. It is being honored
more in the breach than in the observance.

Are you willing to take a fresh look at that, so I can tell my con-
stituents that perhaps the collaborative process, as you and Gov-
ernor Kitsobera talked about over the years. might actually take
place on your watch?

Governor LEAVITT. Well, Senator, you were almost as colorful as
Mr. Sprott in your admonitions to deal with the Portland matter.
I hear you loud and clear, and look forward to an opportunity
where I can be better acquainted with it.

I realize that it is currently an enforcement matter, and not
something I should comment on; and frankly, not something I have
had much briefing on.

Senator WYDEN. How about making clean water a higher priority
in the Bush Administration? The Administration, if I could just fin-
ish this question, Mr. Chairman, has requested $3.7 billion for
water and sewer funding for Iraq. That is $1.5 billion more than
is in EPA’s budget for all of the water and sewer projects in the
country.

Do you think this would be a priority on your watch, to elevate
the importance of Clean Water; and particularly make it possible
for those of us who face folks in town hall meetings to say it is at
least as important as those projects are in Iraq?

Governor LEAVITT. Every American deserves to have clean water,
Senator. Particularly in some States, the water infrastructure may
be old and needing re-engineering because they have combined
them. I recognize the importance of the revolving loan funds. As
Governor, I have not only seen that demand, but know the competi-
tion for it and know how valuable those funds have been.

Senator INHOFE. Thank you, Senator.

Senator Allard?

Senator ALLARD. Mr. Chairman, I would like to follow-up a little
bit on my colleague from Oregon’s comments on clean air and what
you have been doing in Utah in your administration.

I have a letter here from Mark Sherbut. He is Attorney General
there. I assume that the Attorney General in Utah is an elected of-
ficial in Utah. He is not necessarily a part of your administration.
He has his own separate constituency out here. Is that correct?

Governor LEAVITT. Well, we have spent a lot of time talking
about that.

Senator ALLARD. Well, I do have a letter here where he encour-
ages the New Source Air Program reform because of some uncer-
tainty and lack of specificity, and it creates confusion to States. Mr.



64

Chairman, I would like to make this letter a part of the record, if
I might.
In this letter, he encourages EPA to expeditiously move ahead

with a substantive administrative reform to the Clean Air Act New
Source Review Program.

Senator INHOFE. Without objection.
[The referenced document follows:]

STATE OF UTaHN

CGFFICE DF THE ATTORNEY DENORAL

"MARE L. SHURTLERF

ATTORMEY GERERAL
Earmgn A, Thnves
s g

Novambar 15, 2001

The Honorable Chiistina T, Whitan
Administrator

Environmental Protection Agency
Aviel Rios Buitding

1200 Pennsylvania Avenue NW
Washington, DC 20480

Dear Admintstrator Whitmarn:

1 s wiiting ihis letter to encourage your agency to expeditiously move ghead with
substantive admiinistrative reforms to the Clean Air Act's New Soume Review {NSR)
pragram. Dianne Nislson, Executive Director of the Utah Dapartmant of Envirenmantal
Guality, alsa recommended this courss during the 80-day NSR raview.

The State of Utzh administers the NSR progrant under the oversight of EPA. |
recenty met with the Directar of the Litah Divislon of Alr Quality who 1s respansible for
Utah's adminlstration of the program and who works with this office in enforcement of the
NSRrules. |1 am advised by both the state agency and my stalf that the cument set of rules
govetning the NSR program is in Immediate nead of review end revisten. Over tha years,
both EPA and thie State of Utah have fssued guldance documents and have taken
enforcement - actions that raise issues with respect fo consistent epplication and
enfarcement of the NSR rules. The volumes of maderials issued by EPA and historical

uncertainties and Inconsistancies have imada application of the program ditimes confusing
and unrecessatily complicated.

Mugh of the confusion and unceralnty in the NSR program comes from tha lack of
speclilcity and unanswered questionsinlanguage of the fedaral rules, policy and guidance.
It has bean a lang held bellet kn Ufah that the law should nat be developed through the
ssuance of guldance documents ar through takdng enforcement actions which resuitin &
tegal contast over the meaning of the language of cules when a proper rule revislan
procass with allowed public comment can more efficiently resolve uncertaintios,

295 SraTz CArlioL = Baur LAKE OwTy, a01-688-48an & Fax: s38-1121

UTAH B84114-0010 & TEL:
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Specific Issues that regularly sutface end are in need of clarfication In the NSR
niles surround the definftlens of "modification” end Toutes malntenanca®, [n Utah,
{theso Issues have affected dacislons with respect to a ctoss section of major Industiial
groups, o include tha patredeum, stesl, mining, and utlity industies. We have

~ attempted to wodk with these industries to achleve faltness and cansistenay in
application of the NSR requirements, but the current state of the NSR rules and
unceriainty of what pasition EPA may take continuas to cloud the process.

We ancourage you ta guickly move forward with much neaded reforms in the
. NSR program. We expact that EPA will give Ueh a meaningful opporiunity fo
paricipate ahd cemment upan tha important issues that affect our admindstration and
enforcament of the NSR program and our goal of protacting and Improving &ir quality.

We look forward to working with you on thesa important matfers.

oy g

{ mc;yGenl
Spatz of Utah

Senator ALLARD. Also, Governor, I would like to give you an op-
portunity to finish my question. Remember, we were talking about
the Superfund sites and your experiences in Utah.

You were talking the Kennecott mine, and then our time ran out.
I wondered, you said that there is more that you wanted to say

about that. I want to give you an opportunity to talk more about
this.
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Governor LEAVITT. Well, Senator, this is one of the largest open
pit copper minds in the world. They have been mining it for over
100 years. As a result of mining practices at the turn of the cen-
tury, there were two very dangerous plumes of pollution that were
moving toward the water supply in the largest population center in
our State.

The Department of Environmental Quality, in partnership with
the EPA, the current owner of the mine, and the water conservancy
district in that area were beginning to move toward a very serious
set of litigation and, in fact, we are in litigation. In 1995, we con-
cluded we should move toward finding a solution.

The owner stepped up and wanted to come up with a plan. We
not only found ways in which to block that plume of pollution from
going toward the water, but began to clear it up, to the point now
that not only have we cleaned it up, but we have turned it to the
point that there are now 8,000 acre feet of water a year that can
be converted to the municipal systems of our State and meet all
Clean Water standards.

Here is the point, Senator, we did it without a dime of Superfund
money, and in a fraction of the time, because of a successful col-
laboration. There is a good example of how a collaborative cir-
cumstance did result in the best possible outcome, and we did it
in a way that did not impede our economic competitiveness as a
State.

Senator ALLARD. Thank you for that good story.

I would like to follow up on the ombudsman program. We found
the ombudsman to be helpful, particularly in cleaning up the
Shadduck waste site in Denver. There are other members on this
committee, I know, that agree that we need to continue that om-
budsman as an independent office in the EPA.

Because of its critical role in the clean-up there at the Shadduck
Superfund site in Denver, I assume that you are familiar with the
success of the clean-up effort. Do believe that there is a way that
what we have done there could be a model for other clean-ups?

Governor LEAVITT. Senator, you have spoken with some passion
and persuasion about that site. I have not known much about it
until I had these conversations with you, but I look forward to
learning more about it. It seems to me that must be a good exam-
ple of how it can be done well.

Senator ALLARD. Well, it is a site that did not start out very well.
Because of the ombudsman program, he helped us when we had a
recalcitrant Regional Director there that did not want to do any-
thing toward the removal of the site, and was able to help the resi-
dents move forward with this issue.

The bottom line today is that there is clean-up happening and
material is beginning to move off the site. The Environmental Pro-
tection Agency has agreed that it is inappropriate to leave that
kind of a waste site, Superfund site right next to the river, and
that it should be cleaned out.

So that is happening. Right now, it is moving forward. If we run
into glitches, we will be contacting your office for some help. We
have not been bashful about that.

I see that my time is starting to run out. So before it does, it
does not appear as though I am going to be able to get back to ask
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you any further questions here on the committee, because I have
another meeting that is coming up. But I wish you well, and wish
you and your family both well.

Governor LEAVITT. Thanks for the graciousness that you have of-
fered me.

Senator INHOFE. Thank you.

Senator Clinton?

Senator CLINTON. Thank you, Mr. Chairman.

Governor, on the continuing series of questions that I have about
the clean-up of lower Manhattan, I will submit those in writing to
you, as well, with the back-up data, because it is hard in the time
we have to cover that much ground.

But I want to focus on the issue of the EPA’s integrity that this
set of circumstances raises. You know, when you look at the In-
spector General’s findings and, to me, they are conclusive; I know
the EPA was concerned that it put the EPA in a bad light. I, frank-
ly, think it put the White House in a bad light, unfortunately. I
think the EPA tried to do what they thought was appropriate and
were overruled, to some extent.

But when you look at the September 18th statement that the air
was safe to breathe and realize it was not supported by the data
available at the time; and that the White House directed changes
in a number of September 2001 press releases, I think that is a
concern. Because it does fit into this pattern that we have that we
are not getting accurate information that not only we can rely on,
but more importantly, the American people can rely on; especially
when we need to trust our Government the most, as we do in these
times of challenge.

So I had asked the White House for an explanation; and as I
think I said to you in our meeting, I can fully understand why the
White House might have over-reacted or worried about panic at the
time. But enough time has now passed that I think it would be ap-
propriate for the White House to try to rebuild that confidence that
we should be able to have in the highest levels of our Government
when it comes to health and safety.

But specifically with respect to your nomination, Governor, I am
sure you are going to have conflicts with the White House and with
other Administration officials about policy matters, and on every
decision, you may not always prevail; although I certainly hope you
prevail on more than less. But can I ask you, do you agree that re-
gardless of the policy decisions, the EPA has a mandate to provide
accurate data?

Governor LEAVITT. Senator, it seems clear to me that the Envi-
ronmental Protection Agency has the role of being able to assure
the air is clean and to be able to provide the best available data.

Senator CLINTON. Can you assure me that if you are confirmed,
you will fulfill this mandate to provide the public with accurate
data, regardless of what pressures you may face from the White
House or the Administration?

Governor LEAVITT. As I mentioned in our private meeting, Sen-
ator, I have no first-hand knowledge of any of the things that hap-
pened with respect to 9/11 or in Manhattan.

I have watched closely to see what I can learn from the cir-
cumstance; and as I indicated earlier today, one of the things I
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draw from this is, in my own mind, if I am faced with a cir-
cumstance, to make sure that people have the data, and that we
do the best we can to inform people of risks that are there. I feel
some confidence that those at the White House have every inten-
tion of being able to meet that mandate.

I recognize that there is a controversy going on over this right
now, but I will do my best not to find myself in any kind of similar
circumstance.

Senator CLINTON. Governor, I want to ask you also about the
Clean Water Act. We have a lot of water in New York. The pro-
posed rulemaking that is now underway concerning the Clean
Water Act, do you support the proposed rulemaking to limit the
types of streams and wetlands, ponds, and other waters that are
covered by the Federal Clean Water Act at this time?
| C‘:i)Y?ernor LEAVITT. Senator, are you referencing specifically wet-
ands?

Senator CLINTON. Not only wetlands; it is the broader set of
issues concerning the scope of the Clean Water Act, which would
remove Federal protection; not just from millions of acres of wet-
lands, but also steams and lakes.

Governor LEAVITT. I am aware of these issues, but only in a most
general fashion. One of the areas that our State has worked hard
on is in doing the studies necessary to establish the total maximum
daily load, for example.

There are certain indentations in the land where there is no
water, but periodically there will be water. There is work to try to
figure out how to treat those indentations that have no water. I
know that is an issue, for example.

But fundamentally, our objective is to have clean water and to
find ways in which to gain compliance. But in the final analysis,
when all of the discussion has been held, if the water was cleaner,
I will feel as though we have succeeded. My objective is not to do
anything to weaken the law to do that. My objective is to find com-
pliance and to find ways of collaborating to that end.

Senator CLINTON. Well, Governor, I have heard several of my col-
leagues refer to the fact that the latest trend report from the EPA
demonstrates the increasing good news about the air and the
water. I would only remind us that that is something that has hap-
pened over 20 to 30 years.

What we are seeing now, and part of the reason why we are
pressing this so hard on some many fronts, is a reversal of those
trends. No one argues that we have had some very good news over
the last several years, and I think it is due to the hard work of
Members of Congress, Administrations of both parties, that have
remained committed to the underlying fundamental mission of en-
forcing both the Clean Air and the Clean Water Acts. What we see
now are disturbing trends in the other direction. So I think that
has to be put into a larger context.

Finally, I think that you have a tremendous opportunity, should
you be confirmed. I am not lifting my hold, yet, but should you be
confirmed——

Governor LEAVITT. There was some optimism.

Senator CLINTON. Yes, I know; I could see it.

[Laughter.]
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Senator CLINTON. I hope to. I hope that we get the answers and
the actions that I think the people I represent deserve to have, so
that I could consider doing that.

But in any event, let me just quickly conclude, Mr. Chairman.
You have a tremendous opportunity, Governor, because of this con-
tinuing debate about carbon debate, because of the continuing con-
cern about the changes in the New Source Review, to try to get
people at the table.

You know, I have spoken with a number of my colleagues on the
other side of the aisle. I think there are opportunities for us to
come to some resolution of these issues, but we have to have some
real leadership and not just proposals that frankly do not stand up
to any kind of scientific or expert analysis. Thank you.

Senator INHOFE. Thank you, Senator Clinton.

Senator Bond, did you say you would yield to Senator Boxer?

. Senator BOND. I would accommodate my colleague from Cali-
ornia.

Senator INHOFE. Senator Boxer?

Senator BOXER. Thank you; I am going to speak very fast, be-
cause I only have 4 minutes. I am going to lay out these questions,
and I am going to look forward to your answers.

There is an article in the “High Country News” about a situation
where people are claiming that the Fisheries Chief who assisted in
the case of this Wild Trout Disease was fired, along with 18 people
in his department. I would like you to respond to that in writing;
because I will tell you, it is so crucial. We do not want a message
to go out that employees who do their work are under some jeop-
ardy. I just wanted to get your side of it, in writing.

Also, on mercury, which you probably are aware I was going to
ask you about this, it is a terrible toxin. Most at risk are children
and the unborn. According to the CDC, one in 12 women of child-
bearing age have blood mercury levels exceeding EPA safe levels;
and according to the New York Times, EPA canceled and slowed
down the rulemaking. I want to know if you will ensure that the
Agency moves forward and gets the rule this year; so if you can
write me about that.

Then I know you are a strong supporter of States’ rights. I want-
ed you to know that what is happening to us in California is there
may be a move to preempt us in terms of air pollution. So I wanted
to get your view of preemption issues.

Then Superfund, you mentioned you were very proud that you
had a site voluntary cleaned and you said it was collaborative. I
just want to make a very strong point to you, because Superfund
is very near and dear to my heart because I happen to have 100
sites in my State and we have 1,200 sites nationwide. There has
been a slow-down of clean-up to half of what it was under the Clin-
ton Administration.

Now I strongly believe Superfund is a collaborative effort. Yes,
at the end of the day, if the people who are causing the pollution
will not cooperate, there is a right to go to court.

But I wanted you to know, I think with your leadership and
being a leader and bringing people together, we could move some
of this forward between the States, the local communities, the re-
sponsible parties, and get Superfund moving again.
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So I think it is really important, and I would like your opinion
on the Superfund fee that Senator Chafee and I are trying to rein-
state. I will put all this in writing for you. You do not have to take
copious notes on it.

I want to know if you think carbon dioxide should be regulated,
because I am a little concerned about that issue, since the National
Governor’s Association opposes the Kyoto protocol and favors vol-
untary measures.

I wonder if you feel it is time we had some law, as Senator Jef-
fords has proposed and, I think, Senator Carper, as well, to actu-
ally clean-up carbon dioxide. It does kill people. It does hurt people.
It is causing our children to have higher levels of asthma.

Also, just in closing, I have a point that I talked to you about
when we had our one-on-one meeting. I have never had such a time
just getting information, and you pledged to me that you would
make sure that we did. So if you could just perhaps give that an-
swer before my time runs out.

I will be asking you for information, because it is the only way
I can do my job. I represent 35 million people. That is a lot of peo-
ple. I represent the fifth largest economy in the world. I have to
have information for my industries, for activists, for my community
leaders, for my nonprofits.

So will you pledge that even if we do not agree at the end of the
day, that we will not have to resort to subpoenas, which we almost
did twice here, because we could not get information on NSR or
Superfund. So could you assure us that you will try to do your best
to make information available to us on a timely basis?

Governor LEAVITT. Senator, it is my desire to work in a collabo-
rative, straight-forward and transparent way with you. As I have
indicated a couple of times today, there are historic tensions be-
tween branches of Government that I will have to learn to navi-
gate, and I will do my best within those confines.

Senator BOXER. Well, I look forward to answers before our mark-
up, Mr. Chairman, because they are important.

Governor LEAVITT. I will be happy to respond.

Senator BOXER. I did not get a chance to show the 50 roll-backs,
but I am going to send them over to you. I have got them. We are
going to send them to you, to see the 50 roll-backs. Thank you so
much.

Governor LEAVITT. Thank you, Senator Boxer.

Senator CORNYN. Mr. Chairman, parliamentary inquiry. The
record remains open for questions that we might want to submit
to Governor Leavitt in writing, does it not?

Senator INHOFE. It will remain open, and we are going to have
a business meeting a week from tomorrow, at which time we will
report Governor Leavitt. The record will remain open until that
time.

Senator CORNYN. Thanks very much.

Senator INHOFE. I am sorry, follow-up questions, is that what
you are asking? That will remain open until noon tomorrow.

Senator CORNYN. Noon tomorrow?

Senator INHOFE. Yes.

Senator Bond, you have been very patient and you have not been
heard, yet. You are recognized at this time.
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Senator BOND. Thank you very much, Mr. Chairman; my apolo-
gies to you and the members of the committee and the others. I
found myself in a natural disaster this morning, trying to get to
work, as several people may have. We have certainly cured the
drought problem, at least in this part of the United States. I have
spent more than enough time on the road.

I apologize for not being here earlier, and also we had a very im-
portant intelligence hearing. But this is an extremely important
hearing, and I thank you, Mr. Chairman, for holding this hearing
and being ready to move the nomination of Governor Leavitt to
head the Environmental Protection Agency.

I think the President has nominated an excellent candidate for
EPA. As a former Governor myself, I look forward to the leader-
ship, management skill, and State perspective that the Nation’s
longest-serving Governor will bring EPA. I will warn you, Gov-
ernor, that things will change. It is a lot different from running a
manageable State to running a Federal agency.

But from what I have seen of Governor Leavitt’s record, he
stands for the Environmental Principles that we desperately need
here in Washington: collaboration, not polarization; national stand-
ards and neighborhood solutions. We should reward results, not
programs. We should put science at the lead for the facts and do
the process for priorities, and set markets before mandates.

Governor Leavitt has a record of environmental achievement to
match his environmental vision. The air in Utah and in the West
is cleaner and clearer because of the work Governor Leavitt has
done.

All of Utah now meets all Federal air quality standards. Visi-
bility over the Grand Canyon has improved after the Governor’s
role with the Western Regional Air Partnership. Utah is among the
Nation’s cleanest watersheds. I did not know you had any water;
no, excuse me.

[Laughter.]

Senator BOND. But the watershed is clean. I know there were
real problems in Utah, seriously, and it has improved dramatically
during the Leavitt administration.

Seventy-three percent of Utah’s streams currently meet Federal
water quality standards, compared to 59 percent 10 years ago and
60 percent, nationwide. That is a pretty good record.

Utah’s most environmentally sensitive land is better protected
because of Governor Leavitt’s service. Governor Leavitt helped pro-
tect 500,000 acres of land in national parks, monuments, recreation
areas, and wilderness areas.

Unfortunately, Governor Leavitt, you are entering a job in a city
where political opponents try to use the environment for political
gains. Environmental and health benefits from drastically reduced
levels of nitrous oxide and sulfur oxide, dioxide, and mercury pollu-
tion in the President’s Clear Skies proposal are being held hostage
by those who want to use global warming as a political issue
against the President.

I would remind my colleagues, as I recall, I and 94 other Sen-
ators voted unanimously to oppose the so-called Kyoto Agreement.
That agreement would have put stringent economic burdens on the
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United States, while leaving major polluters like China and India
uncovered by the terms.

Environmental benefits, improved energy security, more efficient
and reliable electricity protection, and New Source Review im-
provements are being attacked by the President’s political oppo-
nents.

Even some of my own modest, incremental suggestions for im-
proved environmental collaboration and process in the Transpor-
tation Bill to get the environmental concerns into the bill earlier
were mis-characterized and leaked to the press and criticized by
stakeholders with whom we were trying to work, resulting in sig-
nificant delays in moving forward on the Surface Transportation
Bill.

In addition, there has been reference made to the Clean Air Act
and California’s efforts. For the record, the Clean Air Act has an
exemption and says that States cannot regulate small engines
under 175 horsepower used for off-road, for construction and agri-
culture.

The proposal, which leads down the road requiring catalytic con-
verters on everything from lawnmowers to leaf blowers to chain
saws has tremendous fire dangers. It also would ship roughly
22,000 American jobs off-shore, and require that these snow blow-
ers and leaf blowers and chain saws with catalytic converters be
made in China.

We believe that there is a much better way to do that, to help
California meet its clean air goals. We will provide that to the
State of California, the Air Regulation Board, and we will hope
that they would not impose the tremendous burden on workers in
the United States and dangers when there are better means of
achieving the environmental goals.

But President Bush is maintaining a strong commitment to the
environment and the Environmental Protection Agency. In the face
of funding a war on terrorism, growing deficits, and record tax
cuts, President Bush has requested more money for EPA.

I happen to know a little bit about that, chairing the Appropria-
tions subcommittee. President Bush’s $7.6 billion request for EPA
is more than the previous President requested for EPA in his last
budget.

Each year, President Bush has sent us larger requests for EPA.
President Bush’s $431 million request for EPA enforcement is the
largest request for Federal environmental enforcement funds in our
Nation’s history.

The President is doing good things for the EPA and the environ-
ment. I look forward to your good leadership in EPA. I know that
we can continue to make progress working together, using the col-
laborative processes, the market processes that you have empha-
sized, enforcing the law where people refuse to take opportunities
to move forward. I urge my colleagues to allow a vote on your nom-
ination without delay.

Senator INHOFE. Thank you, Senator Bond.

I think perhaps as is often the case, we overlook the most signifi-
cant parts of hearings. I think we did this time. I do not believe
you have introduced your wife, yet.
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Governor LEAVITT. That would be a pleasure for me to do, and
it would probably keep me out of trouble at home, too, thank you.
I am very pleased to have my wife, Jackie, with me today. She has
been heroic through all of this.

Senator INHOFE. It is nice to have you here, Jackie; and it will
not always be this way.

[Laughter.]

Senator INHOFE. Now I have to have a unanimous consent re-
quest. If there is no objection, I would ask that the staff have time
and authority to make conforming and technical corrections to the
Highway Extension Bill.

Let us do this; we will wrap this up. As I say, we will go ahead
and have a business meeting a week from tomorrow.

Senator Jeffords, if you would like to have some time, feel free
to do so for questions.

Senator JEFFORDS. Yes, I certainly do. Governor, it is great to be
here with you. I am a great States-righter. I had to take the State
of New York to the United States Supreme Court to make them
obey the environmental laws in Lake Champlain. So we are very
sensitive in Vermont about making sure that we are not imposed
upon.

Do you believe that the States should be allowed to have and en-
force environmental laws that are more stringent than the Federal
laws?

Governor LEAVITT. I do, and in most cases, many cases, they do
now.

Senator JEFFORDS. Will you ensure that the water quality im-
pacts are fully evaluated for regulations that are issued under the
Clean Water Act?

Governor LEAVITT. I am not sure I understand fully, Senator, the
impact of that question. Obviously, the goal for me, if I am con-
firmed by the Senate, is to assure that not just the water is clean-
er, but the air is cleaner, as well; and that we make substantial
progress in the environment during the course of my service.

Senator JEFFORDS. I will take that. One of the critical issues you
will face as EPA Administrator is securing the Nation’s chemical
plants. This is one I am deeply concerned about. The stakes are
very high.

In March of 2002, the U.S. Army Surgeon General warned that
a terrorist attack on a chemical plant in an intensively populated
area could kill up to 2.4 million people.

Although this committee unanimously passed the bill last Con-
gress, and although the Administration has called for legislation,
the issue languishes due to the influence of relatively few plant
owners who fear regulation. So the Administration has not pushed
for us. As Administrator, will I have your commitment to press for
legislation in this area?

Governor LEAVITT. Senator, I currently serve as a member of the
Homeland Security Advisory Council, which was previously the
President’s Homeland Security Advisory Council. Much of that
came as a result of my experience as the Governor of Utah during
the 2002 Winter Olympic Games.

That was the first gathering of the world after 9/11, and it be-
came very clear at that moment that Homeland Security was ev-
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eryone’s second job. It is going to be part of virtually every indus-
try. It is going to be part of every Government agency, State and
local, and they have to be coordinated. It would be my intent to as-
sure that the Environmental Protection Agency played its role in
meeting that obligation.

There was a moment during the 2002 games when for about 3
hours, we thought that the Salt Lake International Airport had
been infected with anthrax. I had sitting at my table some of the
best professionals in the world. That was a day I was glad to have
the EPA there.

We were able to make a decision that needed to be made in a
short period of time as to whether to close the international airport
and throw the Olympics into a much different event than it turned
out to be.

I pledge to you that if I am confirmed that kind of experience will
be loaned, whenever necessary, whenever possible, to local officials,
to State officials, and to others, as we contemplate that very impor-
tant part of our future.

Senator JEFFORDS. I would like to work forward with you on pur-
suing legislation in this area, to make sure that we do have the se-
curity in our chemical plants and things. I look forward to working
with you.

Governor LEAVITT. Thank you.

Senator JEFFORDS. EPA Administrator Whitman said that the
Federal Government should be “held to the same standards of envi-
ronmental clean-up as the private sector.” Do you agree with this
statement; and if so, do you also agree that the military should be
held to the same standard as the rest of the Nation, with respect
to complying with environmental laws?

Governor LEAVITT. Senator, I do believe that the Federal Govern-
ment and Federal agencies need to do their part and need to be
held to the same standards.

I have had substantial experience in working with various de-
fense-related facilities. For example, Hill Field is a large mainte-
nance depot that is in my State. We have a number of test and
training ranges, and I am quite familiar with those military mis-
sions, and the task of assuring that they can complete those mis-
sions.

The bottom line is, we all need to keep the law. I have found that
they are willing and, in many cases, exemplary in the approach
that they have taken to help us meet our various State environ-
mental commitments.

Senator JEFFORDS. It seems very unlikely that the Administra-
tion’s multi-pollutant legislation will ever gain the kind of support
that other bipartisan bills have gathered. This is largely due to the
significant shortcomings in the Clear Skies.

In 2001 and in 2002, there were bipartisan discussions to achieve
a compromise, but we did not succeed, due to the White House
intervention. Would you be interested in putting the resources of
EPA to work and help us get a compromise bill that could pass a
committee in the Senate?

Governor LEAVITT. As I indicated earlier to you, I know that the
President currently has three legislative priorities; one of them
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being the Clear Skies. Frankly, it is something that I have some
passion for, because I have seen it work.

I am very hopeful that Clear Skies can pass, so that we can move
forward as a Nation in being able to achieve more environmental
progress at a faster rate, but do it in a way that is not going to
compromise our ability to be competitive in the world economically.

Senator JEFFORDS. May I ask unanimous consent to place Sen-
ator Lieberman’s opening statement in the record?

Senator INHOFE. Without objection, so ordered.

[The prepared statement of Senator Lieberman follows:]

Thank you, Senator Jeffords.

I am going to conclude this, but before I do, I would ask Senator
Bond, since he was not here for the round of questioning, if you
had any other remarks that you wanted to make before I do so.

Senator BOND. Thank you very much, Mr. Chairman. I have had
the opportunity to discuss many of these issues with the Governor.
I found his responses to be both knowledgeable and encouraging for
his work on the environment, so I have no further questions for
him; thank you.

Senator INHOFE. Thank you, Senator Bond.

Senator JEFFORDS. I have just one request, Mr. Chairman.

Senator INHOFE. All right, yes, sir.

Senator JEFFORDS. In addition to the questions that my staff will
draft for submission by our deadline for the hearing follow-up, I
now ask unanimous consent to include in the record the following
documents addressed to me that contain questions for Governor
Leavitt from Senators Corzine, Stabenow, Congressman Stupak,
the People for Ethical Treatment of Animals, and the Center for
Progressive Regulation. I also expect, as is our usual practice, that
the record will remain open until such questions are answered.

Senator INHOFE. First, you said statements that were made as a
part of the record, which there would be no objection to. But then
when you have questions, you are talking about Congressman Stu-
pak and other people. I might find objection to that. What is your
intent?

Senator JEFFORDS. Well, we want to make sure that there are
opportunities for people to be able to get information to make their
judgment on how to support or non-support.

Senator INHOFE. Would it be your intention not to have a busi-
ness meeting until these questions are answered?

Senator JEFFORDS. No, I do not believe so. I do not intend to
have any delay. It was just to make sure that these questions get
answered and can be made a part of the record.

Senator INHOFE. The chair would object to those that are not
members of the committee, because it is the tradition of the com-
mittee only to have questions responded to from the members of
the committee. Most of yours are not, and I have no objection to
that. But as far as some of the other organizations, that is not a
part of this hearing, and I believe it is legitimate.

Senator JEFFORDS. Governor Whitman, I know, she did allow
that; but I will not pursue this, other than to expect that we can
cooperate with Governor Leavitt.

Senator INHOFE. I am sure we will, Senator Jeffords.
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Senator JEFFORDS. We will provide them to him and he will
make his discretion.

Senator INHOFE. For my final comments, let me just mention, it
has been brought up a few times today about the World Trade Cen-
ter. There has been, and I am at this time releasing, the Majority
staff report on the I.G. investigation into the World Trade Center
air quality issues. I ask that it be made a part of the record.

Senator JEFFORDS. Without objection.

[The referenced document follows.]

Senator INHOFE. One of those statements in there is quoting the
Inspector General, and he said, “In regard to the monitoring data,
we found no evidence that EPA attempted to conceal data results
from the public.” The OIG also stated that was neither a conspiracy
nor an attempt to suppress information.

The reason I asked the last question, Governor, of you was that
sound science is something that is so important. It is to this com-
mittee; it is to me, anyway, and I know that it is to this Adminis-
tration. You have been asked several questions about CO2, about
the fourth pollutant, as some would like to refer to it as.

I would only like to say that this is a huge issue, and it is one
that I am going to ask you to look at all of the impacts, while you
are thinking about this issue.

Horton Econometrics Forecasting Associates, and that is Horton
School of Economics, came out with an analysis as to what would
happen in America if the Kyoto Treaty were complied with. It
would cost 2.4 million U.S. jobs, and it would reduce GDP by 3.2
percent, or around $300 billion, which is more than we spend on
primary and secondary education, combined.

They said because of Kyoto, American consumers would face
higher goods, medical, and housing costs, and then it went on to
quantify. They said, at the same time, an average American house-
hold of four would see its real income drop by $2,710 in 2001 and
each year thereafter. Under Kyoto, energy and electricity prices
would nearly double, and gasoline prices would go up an additional
$.65 a gallon.

Now it goes into a lot more detail than that, and I think you are
probably aware that the American Black Chamber of Commerce
and the Hispanic Chamber of Commerce have come out and quan-
tified the number of jobs that would be lost, some 511,000 jobs that
would be Hispanic workers; 864,000 jobs of black workers; and they
are very concerned about this issue.

So it gets down to looking at the science. I would suggest to you
that recently, James Schleschinger, former Energy Secretary for
the Carter Administration, came out with very strong statements
that the science is certainly not settled.

Dr. Richard Lindsen, an MIT scientist, and he was a former
member of the National Academy of Sciences, said there is a defini-
tive disconnect between Kyoto and science.

Should a catastrophic scenario prove correct, Kyoto would not
prevent it. Dr. Frederick Sites, a past-president of the National
Academy of Sciences, and he is a Professor Emeritus at the Rocke-
feller University., compiled the Oregon petition, which reads as fol-
lows:
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“There is no scientific evidence that human release of carbon di-
oxide, methane, and other greenhouse is causing, or will in the
foreseeable future, cause catastrophic heating of the earth’s atmos-
phere and disruption of the Earth’s climate.”

This goes on and on; and, in fact, over 4,000 scientists, 70 of
whom are Nobel Prize winners, signed the Heidelberg appeal,
which says there is no compelling evidence that exists to justify
controls on greenhouse gases.

Finally, the Harvard/Smithsonian study compiled and examined
results at more than 240 peer reviewed papers, published by thou-
sands of researchers over the past four decades. This is the most
comprehensive study of climate change ever, and they say that
there is no convincing evidence.

I would just say that we are dealing with something that is high-
ly emotional, and very likely, this could be maybe the greatest hoax
ever perpetrated.

That is why it is important, Governor, in the position that you
will be taking, that you look at the scientific evidence on all these
decisions, as well as this one.

I appreciate very much your patience and your wife’s patience,
and we will now adjourn our meeting.

[Whereupon, at 12:30 p.m., the committee was adjourned, to re-
convene at the call of the chair.]

[Additionals statements submitted for the record follow:]

STATEMENT OF HON. BOB GRAHAM, U.S. SENATOR FROM THE STATE OF FLORIDA

Mr. Chairman, thank you for calling this hearing today on what I consider to be
one of the most important jobs in the executive branch. I have reviewed Governor
Leavitt’s record of accomplishments in his current role as Governor of Utah. I am
pleased that he places strong emphasis on coalition building and consensus seeking.
I think these are the kinds of leadership skills that a successful EPA Administrator
must possess.

That said, I would like to express my concerns over what I deem an inherent con-
flict associated with the position of EPA Administrator in this Administration. We
have seen evidence that White House politics take precedence over the formulation
of data and the distribution of information. I strongly believe that this kind of polit-
ical manipulation of scientific information is diametrically opposed to the mission
of EPA—to protect the public health and human environment. How can EPA protect
American’s and the environment in which we live if EPA cannot make decisions
based on sound scientific data?

I am encouraged by Governor Leavitt’s enthusiasm for his nomination to this posi-
tion, and I hope that he will demonstrate to this committee that he will be the voice
for science over politics and full disclosure of facts over secrecy.

Finally, I hope that Governor Leavitt will provide this committee with real an-
swers to the questions posed on all of the important issues before the EPA. While
I recognize that the Governor has a steep learning curve, I must state clearly that
answers that promise only to investigate and learn about the issues will not satisfy
me. Nor should these kinds of answers satisfy this committee. Furthermore, I hope
that you, Mr. Chairman, will respect the rights of committee members to get full
answers to our questions before we are expected to vote on Governor Leavitt’s nomi-
nation.

Governor Leavitt, I look forward to your testimony. I plan to submit the majority
of my questions to the record, and I will look forward to your answers.

Thank you, Mr. Chairman.

STATEMENT OF HON. JOSEPH I. LIEBERMAN, U.S. SENATOR FROM THE STATE OF
CONNECTICUT

Mr. Chairman, in considering Governor Leavitt’s nomination to serve as Adminis-
trator of the EPA, I seek answers to questions not only about his qualifications, but
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also about his commitment to the Agency’s independence and his allegiance to Presi-
dent Bush’s failed environmental agenda.

I posed many of these questions in a letter to the Governor weeks ago, and I was
deeply disappointed to learn last Tuesday that he refuses to answer them. Donald
Rumsfeld answered my questions prior to his confirmation hearing. Tom Ridge did
the same. Why will Governor Leavitt not answer them?

I suspect the White House issued the gag order. It would certainly be consistent
with its pattern of information control on the environment. In-a practice reminiscent
of the Soviet Union, the Bush Administration has systematically suppressed sci-
entific and public health information that conflicts with its polluter-friendly environ-
mental agenda. It has routinely dodged, ducked and denied legitimating ques-
tioning—and has shown nothing but favoritism for private interests and nothing but
contempt for the public interest on the environment.

Why does the White House reject clear evidence that global warming is a real and
growing threat to the environment? Senator McCain and I, who are sponsoring leg-
islation on this matter, demand to know.

Why did the White House delete the EPA’s warnings about air quality and public
health at and around Ground Zero in the aftermath of September 11th, endangering
the lives of thousands of survivors? Senator Clinton and I, who have pressed the
White House for answers, demand to know.

Why will the White House not disclose information regarding the public health
impacts of its recent rollback of Clean Air standards? Senator Jeffords and I, who
raised these concerns over 2 years ago, demand to know.

To each of the pressing questions, we have gotten nothing but silence.

This systematic stonewalling by the President has not only destroyed his credi-
bility on the environment, it has covered-up policies that destroy the environment
itself. It is time the Administration come clean on its environmental record—and
cleanup its act.

And it is time the EPA assert its independence and resist the White House’s ef-
forts to control it. I cannot in good conscience support Governor Leavitt’s nomination
until I am convinced that he will uphold the EPA’s mandate to be an independent
advocate for protecting the environment. And I will block Senate consideration of
his nomination unless I am given assurances that he will do this.

America’s elected leaders and public officials have a moral responsibility to protect
public health, to preserve our environment, and to provide future generations with
a world better and cleaner than we . found it. I am committed to meeting this re-
sponsibility; President Bush is not. The question before is where Governor Leavitt
stands.

STATEMENT OF GOVERNOR MICHAEL LEAVITT, NOMINATED TO BE ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. Chairman, I am honored that President Bush has nominated me as Adminis-
trator of the United States Environmental Protection Agency. I sit before you today,
respectful of your role and ready for your assessment of my fitness to serve.

In the weeks leading up to this hearing, I have had the opportunity to visit with
nearly all of you. You have been candid and generous with your time and insights.
Thank you and the committee staff for the courtesies extended.

Our conversation today will likely have two components: my fitness to serve as
Administrator of the United States Environmental Protection Agency, and the policy
differences that exist on environmental issues. As a Governor who has served for
more than a decade, I understand the complexities, emotions, fears and conflicting
values that are fundamental to environmental issues. I'll do my best to be respon-
sive to your questions and sensitive to our differences.

When President Bush announced my nomination, I described an experience I had
at the Grand Canyon at age eight. My family arrived at the south rim at twilight,
just in time to see a giant shadow creep across the canyon.

Thirty-six years later, I stood at nearly the same spot, but as the Governor of
Utah. This time, a brown haze stretched across the sky that had once been so clear.
I was there to co-lead a commission, charged with rescuing that view.

The Grand Canyon Visibility Transport Commission was created under the Clean
Air Act. We were to convene States, tribal nations, Federal agencies, local govern-
ments, private industries and environmental groups to protect the air over this
international treasure. If we failed in 5 years, the law made clear the Federal Gov-
ernment would take on the task.
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Four years passed and nobody budged. Every State, tribe and local government
protected its turf. Industry and environmental groups traded barbs; it looked to me
like the whole thing would implode.

As the 5-year deadline approached, slowly the group began to unite. Serious prob-
lem solving and collaboration began to occur, and, ultimately, a 20-year plan was
developed. We developed a way for every State to design its own plan that met na-
tional standards. Importantly, we agreed that if a State failed to meet the standard,
a mandatory market-trading system would kick in.

This experience taught me that enforceable national standards can be a catalyst
to bring parties together, but national standards work best if participants are al-
lowed to use innovative neighborhood strategies.

The Grand Canyon effort changed environmental problem solving in the West and
led to the creation of the Western Regional Air Partnership, a collaboration of three
Federal agencies, 13 States and 13 tribal nations. We now have a region-wide plan
for SO2 and we’re closing in on a NOX agreement.

The Western Regional Air Partnership has taught me that environmental solu-
tions (just like environmental problems) transcend political boundaries.

These experiences in cleaning up the air in the West, and many experiences since,
have caused a well-defined environmental philosophy to crystallize in me. The phi-
losophy is called “Enlibra.” The word is derived from Latin roots and means “to
move toward balance.” Balance, in this context doesn’t mean splitting the difference,
but rather to apply the collective wisdom of the productive middle ground to make
environmental progress.

Former Governor John Kitzhaber (D-Ore) and I, coined the word Enlibra as we
compared experiences. We were in different political parties and dealt with different
environmental problems, yet both of us saw environmental disputes dividing our
communities, diminishing our nation’s economic competitiveness, costing the public
millions of dollars in legal battles and taking decades to resolve. We concluded there
has to be a better way.

The two of us were joined by another dozen Governors and invited hundreds of
environmental practitioners of every persuasion to help capture the principles that
lead to balance: balance between this generation and the next, balance between sus-
tainable environments and sustainable economies and balance among regions.

The outcome was a simple set of beliefs, a philosophy, a shared doctrine of envi-
ronmental management.

For example, one of the principles is “Markets before Mandates”—a belief that
people move farther and faster when they move willingly. Another is “Reward Re-
sults, Not Programs”—we should value and measure improvement, not the rote ad-
herence to regimen.

A story illustrates another principle of Enlibra: “Collaboration, Not Polarization.”

T've been party to hundreds of environmental cleanups, including dozens of Super-
fund and Brownfield projects. One I'm especially proud of occurred in the Salt Lake
metropolitan area and is the largest mine-related water reclamation project in the
history of the United States.

Groundwater contamination from the Kennecott Copper Mine threatened the
water supply of Utah’s population center. The State of Utah worked with Kennecott,
the local water district and the EPA to organize a remediation plan that will clean-
up the groundwater and provide 8,000 acre-feet of drinking water per year. It was
accomplished without a dime of Superfund money and in a fraction of the time it
would have taken if it had become a Superfund site. It was a great collaboration,
and it occurred because well-meaning people (industry and regulators alike), joined
together to solve a problem in a cost-effective and timely way. This was Enlibra in
action.

Every significant step of environmental progress I've been involved in has been
a product of collaboration. Collaboration does not eliminate litigation, but it can
minimize it. Collaboration doesn’t take away hard decisions, but it improves accept-
ance. Collaboration doesn’t lead to instant solutions, but it does accelerate progress.
Most importantly, first-rate collaborations are more than compromise; they are prob-
lem-solving expeditions that penetrate the fortress of polarized extremes.

Collaborations always have critics, cynics and saboteurs. They regularly break
down and often fail, but those that break through become beachheads of innovation,
staging areas for progress, launching pads for new technology.

Moreover, successful collaborations restore people’s confidence in their govern-
ment. They show we can do more than fight, that we can find common ground to
serve the common good.

I would like to share one more story that illustrates a principle of Enlibra. In Feb-
ruary of 2002 it was the privilege of our country and my State to host the 2002
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Olympic Winter Games. Working with Federal and State agencies and volunteers,
the Salt Lake Organizing Committee set four environmental goals:

¢ Net zero air emissions,

¢ Zero waste,

¢ Complete compliance with all Federal, State and local environmental stand-
ards, and,

¢ The planting of 100,000 trees.

These became more than Olympic goals, they were national goals. Federal, State
and local environmental officials spent 7 years planning, preparing and training. In
the final execution we accomplished everything we set out to do.

What is the explanation for this success? I like to think it had something to do
with a largely emblematic, but meaningful symbol. A worker assigned to the Olym-
pic environmental effort explained it to me:

Everyone on our team wore those funky purple Olympic coats. We had people
from the EPA and other Federal agencies working along side workers from State
and local government, private sector professionals and volunteers. We all looked the
same. Once we all wore the same color jacket nobody said, “that’s not my job.” It
was about getting the job done. We were Americans unified in a goal that enlisted
every spectator, every athlete and every vendor. We did it.

The Enlibra principle employed here is simple: Change a Heart, Change a Nation.
The key to environmental progress is not the Federal code alone; it’s our ethical
code. It is the aggregate of our individual commitment to care for this planet, to
protect our natural assets, to ensure that our citizens’ health and safety are pro-
tected.

In closing, I would like to express my admiration for the dedicated professionals
who work for the United States Environmental Protection Agency. Many in the
Agency have devoted their career to the noble pursuit of protecting our environ-
ment. In my nearly 11 years as Governor, I have observed their expertise and my
first priority, should you confirm me, would be to reach out and learn from these
dedicated employees and earn their trust.

Mr. Chairman, if confirmed, I pledge to you, the Senate and the American people
my full commitment that I will give this aspiration the full measure of my heart.
There will always be genuine disagreement, but my aspiration is to achieve unity
in our beliefs, so we can attain harmony in our purpose. I will listen to the views
of all stakeholders and all points of view. I will work to make environmental protec-
tion more than an Agency; I will make it an ethic.

Thank you.
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UNITED STATES SENATE

COMMITTEE ON ENVIRONMENT
AND PUBLIC WORKS

RGOM 410 DIRKSEN BUILDING WASHINGTON, DC 20510

INFORMATION

REQUESTED OF PRESIDENTIAL
NOMINEES

In order to assist the Commities in its consideration of nominations, each nominee ia
requestad to complste the attached $talement For Completion By Presidential Nominees. Tha
Statement is intended to be publicly available. In the event that a nominee asks that a specific
answer be kept confidential, he or she should notify the Chaitman and Ranking Member.

The original and forly (40) copies of the requested information should be mads avaitatle to
the Honorable James M. inhofe, Chaimman, Commiltee on Envirenment and Public Works, U.S.
Senate, Washington, DG 20510 (Attn: Staff Directer) as scon as possible.

Name of Nominee: _Michae! Okerund Leavitt

Business Name: State of Utah

Business Address: 210 State Capitol

City, State & Zip: Salt Lake City, UT 84114
Business Email; mol@ utah.gov
Business Phone: 801-538-1525

Cell Fhone: 801-5580-53453

Home Address: 1872 Laird Avenus
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City, State & 2ip:  Salt Lake City, UT 84108
Home Phone: 801-582-1070

UNITED STATES SENATE
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
STATEMEMT FOR COMPLE_TIGN BY PRESIDENTIAL NOMINEES

Full Legal Name: Michael Okerund Leavitt
Pasition te which nominated: Administrater, Enviranmental Protection Agency
Date of Nemination:
Date of birth; 21151 Place of birth:_Cedar City, Utsh
Marital status: Married Full name of spouse: Jacalvn Smith Leavitt
Nawme and ages
of children: Michae! Jr. 27, Taylor, 25; Anne Maris, 21; Chase, 19, Westin, 13.
Education:
Institution Dates Attended Degrees Dates of Dagrees
Received
Southern Utah | 1/70 =578 Bachelor of Arts May, 1978
Universlty
Empioyment
record:

Ligt all positions held sinee collega, including the title and deseription of job, name of employer,
{ocation, and dates. If you were terminated involuntadly fram ary posiiion(s), please nota the
circumstances.

Posltion Title Employer Address Dates Terminated {Y/N)
Govemor State of Uitah 210 State Capitol 1993 — present Mo
Salt Lake City, UT
s4114
Chief  Executive | Leavitt Group 216 8. 200 W, | Approx Na
Officer Agency Cedar City, UT B/80-1/93
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Position Title Employet Address Dates Terminated {Y/N
Agsociation 84720
Chairman Public Affairs 1358 8. Main, ApProx. No
Advisory Graup Salt Lake City, UT | 6/85 - 12/88
Member, Board of | PacifiCorp 82BNE Approx No
Directers Multnomah, 1189 —12/82
Portland, CR
Mamber, Board of | Great Westem Salt Lake City, UT | Approx No
Direclors Thrift and Loan 89— 12/92
Member, Board of | Utah Power and B26NE Apprex. No
Diractors Light Multnemah, 12/86 - 1/89
Partjand, OR )
President Michael O. Leavitt | Cedar City, UT Approx Mo
Insurance Agency 6178 - 5/80
Agent Dixie Leavitt Cedar City, UT Approx No
Agency 673 -6/78
Planning & Polling | Reagan/Bush Re- | Waghington, DC | Approx Mo
Coordinator glaction Campaign 3/84 - 12/84
Gamgpalgn Senate election — | Salt Lake Cliy alelalisrd No
Manager Qrin Hatch 382 — 12482
Campaign Senate election - | Salt Lake City Approx No
Manager Jake Gam 1179 - 12/80
Camgpaign Congressman Salt Lake City Approx No
IManager Dan Marriott GI7T8 - 12{78
Director Congressman Salt Lake City Aporox Mo
Dan Marriott ' 178 - 8/78
Honors and
awards:

List significant scholarships, fallowships, honorary degrees, military medals, honarary
society memberships, and any other special recegnitions for outstanding service ar achievement.

Date Honor/Award
8108 =700 Chaitman, National Geverners Association
/93 - G/24 Chalrman, Westem Govemors Assogiation
12/94 — 12485 Chairman, Council of State Covernmeanis
11/99 Public Official of the Year, Governing Magazine
/85 Nathan Davis Award, American Medical Association
8/97 Thomas Jefferson Award, American Legislative Exchange Coungil
112000 Outstanding Statesman Award, Foundation for Morth American
Wildsheep
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Memberships:

List significant memberships and offices held in professional, fratemal, business, echolarly, civie,
charitable and other organizations.

Organization Otfice held {if any) Dates

Envision Utah Honcrary Chairman Approx. 1/97 —to present
Western Governor's Univarsity | Trustee 8/85 - present

Oquirth Institute Trustee Approx. 5/01 - present
Center for the New West Trustee Approx. 10/96 - 2/02
American Legacy Foundation | Investment Chaimman Approx. /99 — 12102

Homeland Securily Advisory
Council

Advisary  Commission  on
Intergovermmental Relations

Chairman: State and Local
Government Councit

Presidential Appointee

6/11/02 - present

Approx. 1/84 — until
commission was
chissoived fr approx. 1996

Sinca Jan. 1993, As Governor Honorary Member Jan. ‘83 —to present - all

fs hanorary member of various
communily grganizations and
served in varlous ¢apacities 1o

positions would terminate
upah resignation as
Govemaor.

stpport charitable organizations

Quallfications:

Stats fully your qualifications to serve in the position to which you have been named.

During the last nearly eleven years, | have served as Governor of (Mah. That sejvice has includsd
terms as Chairman of the Nationa! Governors Association, Western Governors Association and Council of
State Governments, | have alse served 8s the ce-chaimman of the Grand Canyon Visibility Transport
Commission and the Westemn Regional Air Parinership. Inthose capacities, | have dealt with nearly every
category of envirenmental issues handled by the Environmental Protection Agency.

| view gnvironimental improvement as being one of mankind's most noble pusuits.

See altached biography for additional infermation.




85

Future
employmant
relationshlps:

1. Indicate whether you will sever all connections with your present employer, business firm,
association ar orgznization if you are confirned by the Senate, XX DOves O ne

2. As far as can be foreseen, siale whether you have any plans after completing government
service to resume empioyment, affiliation of practice with your current or any previcus employer,
business firm, association or organization.

O yes If so, please explain

XX¥O no

3. Has anybody made a commitment to you for a job after you leave governmaent?

O yes if so, please explain

KX L na

4. (a) F yous have been appointed far a fixed term, do you expact to serve the full term?

O yes
NIA
o no

{b} If you have been appointed for an indefinite term, do you have any known limitations on your
willingness or abliity to serve for the foreseeable future?

O ves li so, please explain

XXO ne

{c) If you have previously held any Schadule C or other appointive position inthe Executive branch,
irrespective of whether the position required Congressicnal confimation, please state the
circumstances of your departure 2nd its timing.

Advisory Commission on Intergovermmental Relations: Commission was dissolved in approx. 1998,
Homeland Sscurity Advisary Council : appeintment will terminate upen resignation a2 Governor.
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Financial Statemant:

Mote: The Office of Governmeant Ethics will provide the Committee with a copy of your Executive
Personnel Financial Disclosure Report (SF-278).

1. List sources, amounts and dates of all anticipated receipts from defemed income amangements,
stack aptions, uncompleted contracts and other future benefits which you expect to derive from
previcus business relationships, professional services and firm memberships or from former
employers, dients, and customers. Amounts should be indicated by the categories sstablished for
reporting income on Form SF-278, Schadule A.

Retirement benefits from the Utah Retirement Systems for service as Govemar of the
State of Utah. Based on tamination date of Oct. 31, 2003, and a mtiremant date of Fab. 16,
2013, at age 62, the liletime benefit woukd be approximately $3,178.00 per month.

Leavitt Group Profit Sharing Plan is a qualified profit sharing plan that | participated in up
until Jan, 1993, with the Leavitt Group Agency Association. | am eligible fo daw an income at
age 5% 1/2 of amount detarmined by the amount in the account at the time.  The account
currently has between $100,000 and $1,000,000 in it and a schedule ofthe underying assets is
included in Form 278.

401K plan for the Utah Retirement Syslermns = this is a plan offerad by the State of Utah,
to which | have contibuled. It has assets between $50,000 - $100,000. Scheduls of the
underlying assets is included in the Forn 278.

| receive a distibution of dividends from stock held In Leavtt Group Enterprises, a

closely held sorporation, which owns approximately one hundred insurance agencies throughout
the United States. In the past, the distibution has been between $40,000 - $80,000 per year.

2. Are any assets pledged?

0 yes If se, please explain
XX0 ne

3. Are you currently a party to any legal action?
O yes If so, please explain

No personal ltigation, but as capacity as Goverror, | am named in severat legal actions
aon behalf of the state.

O0 no



87

4. Have you filed a Federal income tax retumn for each of the last 10 years?
If not, please explain the circumstances.

XXO yes

O no If not, pleass explain

5. Hasz tha Internal Revenue Service ever audited your Federal tax return? if se, whal resulted from
the audit?

O yes if so, please explain

O no

FPotentlal conflicts
of interest:

1. Describe any financial or deferred compensatlon agreements or other continuing of interest:
dealings with business associates, clients or customers who will be affected by policies which you
will influence in the position 1o which you have been nominated.

Mene

Z. List any investments, obligations, fiabilities, or other retationships which might involve potential
canflicts of interest, or the appearance of conflicts of interest, with the position to which you have
bean nominated.

None

3. Describe any business relationship, dealing or financial transaction {pther than taxpaying) which
you have had during the last 10 yaars with the Federal Government, whether for yourself or
relatives, on behalf of a client, or acting as an agent, that might in any way constitute or resultin a
possible sonfict of interest, or an appearance of conflict of interest, with the position to which you
have been nominated.

I my capacity as Govemact, | dealt routinely with every gepartment of the Exacutive Branch
and Cangress.
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4, Expialn Fow you will resolve any potential conflict of interest, or appearance of a conflict of
interest, that may be disclosed by your responses to the abowve items.

See the undetaking letter provided to the Office of Government Ethics,
5. Explain how you will comply with conflict of interest laws and regulations applicable to the positicn
for which you have been nominated. Attach a stalement from the apprapriate agency official
indicating what those laws and regulalions are and hew you will comply with them. Forthis purpeses,

you may utilize a statetnent by the relevant agency Ethics Officer.

See the undetaking letter provided to the Office of Government Ethics.

Political affiliation
and activities:

Ligt all memberships and offices held in, or financial contributions {in excess of $1,000), and
senvices renderad to any political party or slection committee duing the last 10 years.

Membership/Office/Political Party Dates Ameunt fif applicable}

Chairman, Bush 2000Campaign, Utah | Apprex. 12/89 — 11f00

Wi Chair, _ Platform mmittes, | 8/98
Republican Natienal Convention

Chairman, Republican  Governors | 11/84 - 11/85
Association

Published
writings:

Liet the titles, publichsre and dates of any books, articies, or reparis you have written.
(Please list first any publications andfor speeches that invelve environmental or refated matiers.)

Alist of published spesches can be accessed at website: governor, Utah. gov - spesches.
In capacity as Governor, | have been called on constantly for speeches, typically not pudlished.

Additional
Matters:

1. If there is any additional information which you believe may be pertinent to the Members of the
Committee in reaching thelr decisions, you may incliide that here.

No
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2. Do youl agrae to appear before all Congrassional Committees which seek your testimony?

oo yes

O ng i not, please explain

3. Having completed this form, are there any addltional questions which you believe ths Committee
should ask of future nominees?

O yes If so, please explain
xx0 no :

% > a&f . Q'TFH'DAVIT
Michae! Q. Leaw } 88, baing duly sworn, hereby states that

hefshe has read and signed the faregeing Statement for Completion by Presidential Nominees including
the Financizal Statement and that the information provided therein is, {c the beet of histher knowledge
and belief, current, accurate, and comglets.

Subscribed and swom before me this ’7‘:4‘1 day of d’ﬂpé-._é-, L2002,

Motary Public




90

Governor Michael O. Leavitt

Michael O. Leavitt, the 14th governor of Utah, has led the state through an era of
change and unparalleied prosperity. Elected in 1992, reelected in 1998 with the largest
vote total in state history and the second governor in Utah history to be reelected to a
third term, Leavitt has carried out a vision of improvement and infovation while
positioning Utah for succass in a new millennium.

Under Leavitt, Utah has been named the "best-managed state" in America, the "best
place to locale a business" and host of the 2002 Winter Olympics. Sales, income and
property taxas have all been reduced.

Crime is down and student achievement s up. Open spaces are being preserved. Air
pollution is diminishing. Highways and public transportation are helping people to move
around efficiently, VWelfare reliance is shrinking. .

Governor Leavitt's leadership extends beyond the state’s borders as well. He is past
chairman of the National Governors' Asscciation and a leading national voice on issues
such as welfare reform, federal-state relations, e-commerce and balanced nvironmental
managemeant,

Born an Februaty 11, 1851, in Cedar City, Utah, Leavitt graduated with a bachelor's
degree in ecornomics and business from Southsrn Utah University and marmied Jacalyn
Smith, The governor and first lady are the pareris of five children.

After earning his degree, Leavitf joinad the Leavitt Group, a regional insurance firm. He
eventually became president and chisf executive officer of the compeany, establishing it
as one of the top insurance brakers in America. He also served as en outside directar of
two large public comporations and was a member of the Utah Stata Board of Regents,
overseging the state's nine colleges and univarsities.

Leavilt was successtul in his first bid for public office, winning the governorship with 42%
of the vote in a three-way race v 1992, He wan reelection in 1996 with a record 74% of

the popular vote. He is only the second governor in Utah history to be reelected to a third
tarm.

At his first inauguration, Leavitt pledged to take the state to a “whola new level of
performance.” In the course of two terms, his vision of performance has become reality.

The average elementary class size in Utah is down by threg students, whils teacher
salaries are up - all part of 2 B6% increase in overall spending for education in the
Leavitt years.

Leavitt education initiatives include the state's first charter schools, stricter graduation
requiraments and measures to guarantee reading proficiency, improva the educsiion
environment and bring technology to every classraam.

Ona in avery four jobs that now exist in Utah was created on the Leavitt watch. Utah's
traditional dependence on the deferse industry has given way to diversification and an
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Irflux of high-tech industries.
Househald incomes ave rising and unemployment is low.

Welfare reliance has fallen by more than hatf. In addition, 400,000 more Utahns have
health insurance than when Leavitt took office in 1993.

Highways in Utah are being rebuilt and rehaired at an unprecedentsd rate, including the
targest design-build highway preject in American history, & $1.8 billion total
reconstruction of Interstate 15 ahead of schedule and under budget.

Leavit! is a founder of Western Governer's University and creator of the Enlibra
environmental management philosephy that has been adopted by the National
Governors Assotiation. _ ’

He negotiated the school trust lands swap with the federal govermment that.securad
millions of dollars for Utah school children; and he designed the "digital state” initiative
that will deliver high-speed Internet access statewide and guarantee Utab's place in the
global econamy.

The governor has received numercus awards and honers and has been called on
regularly by the president and congressional leaders to resolve federal issues that
directly affect the states.

Leavitt embodies the hopes, dreams and beliefs of Utah, a youthful, energetic state,
Asked once by a reporter how he would like history to remember him and the Leavitt
years, he replied:

“I'd like thern to say Mike Leavitt was the govarnor that led us through a peried of
unparaftaled growth and managed our obfigation as a generation. That fre helped us
transition ta the information Age, and that our schools were better as a resuft. 1'd like
them to say that fis oversaw a fundamental change in our philosophy regerding how we
tielp peapls - that we began once again to help themn as cpposed to maintain Hem. And,
mast of afl, that during the time he served, thers was never 3 question that he wag
{ooking after our best inferest.”

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR INHOFE

Question 1. Governor Leavitt, I want to thank you for you assurances in our meet-
ings that Tar Creek will receive the highest level of attention from the EPA. As we
have had many discussions to date and will have many more once you are con-
firmed, I would just like to get you on record to committing your highest level of
attention and involvement with the cleanup of the Tar Creek Superfund site in
Oklahoma.
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Will you commit to ensuring the health and safety of every resident in Tar Creek
is the top priority when making decision regarding Tar Creek?

Response. If confirmed, I can assure you that protecting the health and the sur-
rounding environment of the residents of Tar Creek is a priority of the EPA.

Question 2. Will you commit to making the remediation of a Tar Creek a top pri-
ority for the EPA?

Response. If confirmed, I can assure you that the Tar Creek site will remain a
top priority for EPA.

Question 3. Will you commit to an open, honest dialogue with all residents and
officials involving EPA decisions and actions with regard to Tar Creek?

Response. If confirmed, I can assure you that EPA will continue its efforts to
maintain an open and honest dialogue with the residents and officials of Tar Creek.

Question 4. Over the last few years their have been innovative settlements in
Superfund that have used environmental insurance to expedited cleanup and pro-
tect trust fund resources. The Agency and DOJ have been reluctant to embrace
these innovative concepts. Will you direct Agency Enforcement staff to vigorously
explore these options and develop approaches that will enable this and other innova-
tive tools to be used when it will expedite cleanups and protect the taxpayer?

Response. I am not familiar with the specifics of the environmental insurance set-
tlements in the Superfund program. If confirmed, I commit to examining this issue
and to vigorously explore innovative tools to expedite cleanups.

Question 5. EPA had cited several aviation fuel providers for not having secondary
containment for their trucks. Aviation fuel providers were shocked at the application
of these regulations to their vehicles. It had long been the understanding of the in-
dustry that the secondary containment requirement of the SPCC rules did not apply
to aviation fuel trucks used on airports. This had been confirmed by approval of
many airport SPCC plans that do not address this requirement for aviation fuel
trucks. The aviation industry has sought to work with the EPA to provide the Agen-
cy with an understanding of the inappropriateness of imposing this requirement on
aviation fuel trucks, yet the Agency has been slow to respond to these concerns and
seems little interested in recognizing the unique nature of airport fueling oper-
ations. What steps will the EPA take to ensure that aviation fuel providers, particu-
larly those at smaller non-commercial airports, are not unduly burdened by impos-
ing secondary containment requirements on fuel trucks used only to transport and
deliver such products?

Response. I am not familiar with the specifics of the secondary containment re-
quirements of the SPCC rules. If confirmed, I commit to examining this issue.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR VOINOVICH

Question 1. The 2000 Clean Water Needs Survey identifies $181.2 billion worth
of wastewater infrastructure needs nationwide, including over $8 billion worth of
needs in Ohio. Communities in Ohio and across the Nation are struggling to comply
with the mandates of the Clean Water Act. For example, the city of Akron has de-
veloped a $377 million Combined Sewer Overflow Long Term Control Plan. Unfortu-
nately, there simply is not enough money available at the Federal level to help com-
munities like Akron make the improvements necessary to protect public health and
the environment. Moreover, wastewater infrastructure investment would create
thousands of jobs nationwide. That is why I have joined many of my colleagues in
calling for increased funding for the Clean Water State Revolving Loan Fund pro-
gram, which provides low-interest loans to communities for wastewater infrastruc-
ture projects.

Governor Leavitt, do you agree that we have a water infrastructure crisis in this
country? As EPA Administrator, what would you do to address this crisis?

Do you support increased funding for water infrastructure projects, including
loans and grants? Will you push the Bush Administration to include higher levels
of funding in its budget requests?

Will you work with the State of Ohio and cities like Akron to develop reasonable,
locally driven plans to address their unique water infrastructure needs?

Response. I know from first hand experience that our drinking water and waste-
water infrastructure is aging and that local communities have significant needs. I
recognize the importance of the revolving loan fund and how valuable those funds
have been to local communities. I look forward to being briefed in detail on this
issue and to finding innovative ways to help address this problem.
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Question 2. The city of Akron and the Ohio EPA have worked in good faith to
produce a conceptual agreement for Akron’s Combined Sewer Overflow-(CSO) Long-
Term Control Plan. The Ohio EPA has spent significant time and resources to reach
agreement with the City. That agreement will result in $377 million being invested
by Akron to correct its CSO problems. The City and Ohio EPA have agreed to a
30-year implementation plan, with most of the projects producing the most water
quality benefit being completed in the first 15 years. The City is moving forward
with its plan, and is designing the first major project.

U.S. EPA Region 5 has indicated that it may want to pursue a Federal consent
decree and require that the City complete the work in a shorter timeframe of 10—
15 years. The City does not want this to go to court. Ohio EPA would ask that the
Region give proper deference to the State of Ohio and not re-open this settlement.
Opening up the agreement and re-negotiating would not be fair to Akron and is not
an efficient use of resources. Ohio EPA would like to do a State consent decree rath-
er than a Federal consent decree.

Governor Leavitt, do I have your commitment to work with the State of Ohio and
the r)city of Akron to resolve this matter in a manner acceptable to all involved par-
ties?

Response. I am not familiar with the agreement you mention between the city of
Akron and the EPA, but if confirmed, I will certainly look into this matter.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR CHAFEE

Question 1. In the coming months, the EPW committee will once again turn to
the issue of reauthorizing funding for wastewater and drinking water infrastructure.
This year, EPA’s budget included a drop in funding for water infrastructure assist-
ance. What are your thoughts on the role of the Federal Government in addressing
the nation’s multi-billion dollar backlog in water infrastructure projects?

Response. I know from first hand experience that our drinking water and waste-
water infrastructure is aging and that local communities have significant needs. I
recognize the importance of the revolving loan fund and how valuable those funds
have been to local communities. I look forward to being briefed in detail on this
issue and to finding innovative ways to help address this problem.

Question 2. Environmental insurance products have proven to be extremely effec-
tive tools in facilitating faster and less costly cleanups of contaminated properties,
such as brownfield and Superfund sites.

a) How do you envision environmental insurance products being utilized to pro-
mote cleanups in the future?

Response. If confirmed, I am committed to an effective and efficient EPA Super-
fund and Brownfields program. I support the use of innovative tools to leverage Fed-
eral and private resources to clean up contaminated sites.

b) Are there impediments to the utilization of environmental insurance products
in the context of the Superfund program that would require new legislation?

Response. I cannot speak for the Agency on whether there is a need for Federal
legislation to address the use of environmental insurance in the context of the
Superfund program.

Question 3. In March 2003, the Phase II Storm Water Rule went into effect, re-
quiring States and municipalities to begin developing and implementing manage-
ment plans and general permits for stormwater runoff in urbanized areas. Last
year, this committee approved an amendment, signed into law as part of the Great
Lakes and Lake Champlain Act of 2002, that provided a 1-year fix for States to re-
tain maximum flexibility in utilizing Section 319 funding for addressing stormwater
concerns.

a) What is the current status of a State’s ability to utilize 319 funds for Phase
II programs and activities? What will the status be at the start of the fiscal year
2004 budget cycle?

b) If Congress does not provide another temporary extension providing States
with flexibility to utilize 319 funds for Phase II activities, will 319 funds be eligible
for use in a Phase II geographic jurisdiction in the future?

¢) During an EPA briefing with committee staff, the Agency indicated a list of
stormwater activities that would be eligible to receive Section 319 funding, including
“monitoring and evaluation,” “information and education,” and “development of en-
forceable policies”. As many of these items are specifically required to be included
in Phase II NPDES permits under the rule’s six minimum control measures, would
you identify what guidance the Agency is providing to States to clarify 319 uses as
they proceed with development and implementation of their Phase II programs?
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Response. I have not been fully briefed on the Clean Water Act’s 319 program.
In general, I believe that States should be given significant flexibility to solve dif-
ficult environmental problems.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR MURKOWSKI

Question 1. WETLANDS.—As my opening statement noted, 40 percent of Alaska—
some 174 million acres-is classified as wetlands, yet many of the areas are isolated
and not by any stretch of the imagination can they be called navigable. Despite the
opportunity created by the Northern Cook County case to address the jurisdictional
status of these areas, there has been no movement on the issue. Governor, can you
give us your views oh the appropriate role of the EPA in resolving this issue?

Response. Over the past 11 years, I have had many opportunities to work on
issues related to wetlands. I believe EPA has an important role in determining the
jurisdictional reach of the Clean Water Act. I have not been fully briefed on this
specific issue, but I will consider the input of States and others before determining
how to proceed.

Question 2. METALS AND MINING.—As I understand it, research under the auspices
of the EPA suggests that it may be more appropriate to use a dissolved concentra-
tion standard for metals found in the effluent from permitted mining operations,
rather than the current standard where the metals content is expressed in terms
of “total recoverable metals.” However, the EPA has yet to implement such a change
in NPDES permits. This is a serious issue in certain operations where river water
with naturally occurring mineral particles is added during treatment. Suspended
particles in river water may artificially inflate the effluent numbers unless the more
accurate standard is used. Isn’t this an area where sound science and common sense
should come together, and if so, what should be done to ensure that they do?

Response. It is my intention to ensure that Clean Water Act standards are based
on sound science and are translated into effective and enforceable permitting re-
quirements. I am not familiar with the details of this issue, but I look forward to
learning more.

Question 3. EPA’S APPROACH TO TRIBAL GOVERNMENTS.—Alaska has 228 federally
recognized tribes—one half of the nation’s total. Yet only one Alaska tribe has a res-
ervation providing it with a land base, and most consist of isolated and remote vil-
lages. This is distinctly different from the situation with tribes in the Lower 48
States with large land bases. EPA is currently forming policies and providing sub-
stantial amounts of grant funds directly to tribes in a manner that may be appro-
priate in the other States, but is not the best way to accomplish the desired results
in Alaska. For example, one standardized effort was to collect and recycle batteries
and other household hazardous materials. However, in at least one Alaska commu-
nity, once such materials were collected, there was no way to recycle them onsite
and there was no way to pay the cost of moving them to another location, so they
were simply put into the local landfill—already substandard and in the process of
being closed. The result was groundwater contamination that was a greater threat
than leaving the materials alone. This could have been avoided had the Agency
worked more closely with State authorities and others, rather than applied a one-
size-fits-all solution. How can this kind of situation be avoided in the future?

Response. I strongly believe that there needs to be continuous dialogue between
EPA, regions, States, and Tribes because a one-size-fits-all solution frequently is not
the best way to protect human health and the environment.

Question 4. WATER QUALITY/COASTAL WATERS.—One of EPA’s charges is to monitor
the state of the nation’s water resources. It has made it a priority to pursue an En-
vironmental Monitoring Assessment Program which will characterize the state of
freshwater resources in 14 western States. However, Alaska, with 40 percent of the
nation’s surface water resources, has been excluded, and so has Hawaii. The Agency
has also funded a National Coastal Survey to examine the state of the coastline.
Alaska has close to 50,000 miles of tidal shoreline—well over twice what the “contig-
uous” States have in all. And yet EPA’s survey has been funded for only a small
part of the Alaska shoreline. What, in your view, is the best way to ensure that
Agency activities provide all States with equal treatment.

Response. I am not aware of the specifics of this issue, but if confirmed, I commit
to looking into the details.



95

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS

Question 1. According to Environmental Protection Agency (EPA) reports and
records, the State of Utah does not compare favorably to other States with regard
to certain aspects of its environmental record. For instance:

¢ according to a 2003 EPA report on Clean Water Act enforcement, Utah tied
for last place for performance in six key environmental indicators, and;

¢ according to the 2001 Toxic Release Inventory, Utah has the second highest
volume of toxic chemical releases in the country.

Are you satisfied with this performance? Would you expect to have a higher
standard for the nation’s environmental record?

Response Regarding Clean Water Act Enforcement

I inquired of the Utah Department of Environmental Quality and was supplied
with the following information. At the time the reports were pulled from the EPA
PCS data base, our data entry were incomplete; the missing data were flagged as
violations. Other data was incorrect. The data are now current, and Utah’s low rate
of noncompliance ranks with the 10 best States in the Nation.

I am informed that of the Kennecott violations cited in the report, five of the six
were not actual violations. Three of the reported violations were due to data entry
errors in PCS, one was a reporting error by the permittee, and one appears to be
a problem with the PCS system itself. The data base has been corrected. One item
which is flagged as a violation is for a compliance schedule being missed on a sup-
plemental environmental project done by a third party. This information should not
have been coded into PCS in the first place and is not a Kennecott violation. The
reported 900 percent exceedance of mercury was due to an error in the coding of
the effluent limits. Their actual discharge did not exceed permit limits.

I am not satisfied with the difficulties in utilizing the data base, but I do support
the resulting information and the value of access to this information.

Response Regarding Toxic Release Inventory

It is important to remember that the releases identified in the toxic release inven-
tory for Utah are releases that are approved under permits issued in compliance
with environmental laws. These releases are not violations of environmental law. It
is recognized that some industries, such as mining, must sometimes remove large
volumes of waste rock in order to reach the ore body. Since TRI requires reporting
of this removal of waste rock, the TRI will by law include large volumes of releases.
These are not measures of violations of environmental law or damage to the envi-
ronment. They are a reflection, for example, of the actions necessary to conduct min-
ing operations.

I am satisfied if the reporting is used in the context of TRI, not as a reflection
of perceived environmental violations.

Question 2. Governor, can you think of any reason why EPA should not provide
me and the 19 bipartisan cosponsors of the Clean Power Act with an estimate of
the benefits of our legislation, which we requested in May 2001, using the same
methodology used for the Administration proposal?

Response. As I stated at the hearing, if confirmed, it is my intention to work with
you directly, straightforwardly, and in a way that would supply us both with infor-
mation needed to meet our common goal of clean air.

Question 3. In 2001, the Agency told industry that a “transport” rule would be
necessary to achieve attainment with the fine particle standard if multi-pollutant
legislation didn’t pass. Very little work has occurred since then to issue that rule
and multi-pollutant legislation is not moving. Will you use the Clean Air Act’s au-
thority to propose a “transport” rule next spring?

Response. I am not familiar with the issues associated with EPA’s authority to
propose a “transport” rule. I look forward to learning more about this matter if con-
firmed as EPA Administrator.

Question 4. In June 2003, reports surfaced that Clean Water Act enforcement was
faltering under the Bush Administration. An internal analysis performed by the
EPA documented extensive non-compliance with discharge permits and a decline in
enforcement activities. For example, there was a forty-five percent decrease in EPA
formal enforcement actions between 1999 and 2001. Enforcement personnel have
been reduced by 100. What priority will you give enforcement at the Agency? What
specific changes will you seek, and how will you articulate the need for those
changes to the White House?
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Response. I am not familiar with the statistics you are citing. I look forward to
being briefed on the specifics of EPA’s enforcement program and what steps, if any,
may be necessary to strengthen that important program. Ensuring compliance with
the Nation’s environmental laws will be one of my highest priorities. It is my view
tlllat enforcement is an important tool that can and should be used to promote com-
pliance.

Do agree with current EPA policy that the general measures for the selection of
cases for criminal enforcement are the presence of significant environmental harm
and culpable conduct?

Response. If confirmed, I look forward to being briefed on the specifics of EPA’s
enforcement program and on what changes, if any, are appropriate.

Question 5. I understand that the American Trucking Association would like EPA
to delay the heavy-duty diesel engine rule for on-highway vehicles. The final rule,
which Governor Whitman affirmed in her first few months in office, has benefits
that significantly outweigh its costs. Would you commit to not delaying the imple-
mentation of that rule?

Response. I understand that there are tremendous health benefits associated with
this rule, and I look forward to learning more about it if I am confirmed as Adminis-
trator. I will review the heavy-duty diesel engine rule to ensure that it is being im-
plemented in accordance with the requirements of the Clean Air Act.

Question 6. As you may know, the National Academy of Sciences has criticized
the Agency’s representation of uncertainty associated with environmental hazards.
The National Academy of Sciences has suggested that this representation should be
broader and include high and low levels of uncertainly. It seems logical that this
principle should extend to consideration of costs and benefits in Agency rulemaking
and when the Administration proposes legislation. And it should include a discus-
sion of non-quantifiable costs and benefits. Would you agree?

Response. I am not familiar with the National Academy of Sciences’ evaluation
that you reference. If confirmed, I welcome the opportunity to learn more about the
Academy’s work and EPA’s current practices.

Question 7. There is a serious nationwide health threat posed by emissions of
toxic air pollution, specifically by those compounds characterized as “hazardous air
pollutants” (HAPs) under the Clean Air Act. EPA’s latest estimates of the exposure
and health risks associated with only 32 of the 188 HAPs identified by the Clean
Air Act provide some sobering figures. For example, EPA has established one in one
million as the generally acceptable level of risk for cancer. Yet more than 200 mil-
lion people in the U.S. live in areas where the lifetime cancer risk from exposure
to HAPs exceeds 1 in 100,000. Approximately 3 million face a lifetime “cancer risk
of 1 in 10,000. These numbers are startling. As EPA Administrator, what action do
you expect to take to address this problem?

Response. If confirmed, I am committed to ensuring that EPA undertakes the ac-
tions necessary to protect human health and the environment from the risks posed
by hazardous air pollutants. Although I have not been briefed in detail about this
issue, I look forward to learning more.

Question 8. If confirmed, would you proceed with closed negotiations with the oil
industry on the definition of waters of the Untied States as part of the settlement
talks with the industry lawsuit on the Spill Prevention Control and Counter-
measures Plan lawsuit?

Response. I am not familiar with this issue or with the settlement talks, and I
would need to know more about them to formulate an opinion.

Question 9. EPA’s data indicates that one in four people in America, including ten
million children, live within four miles of a Superfund site. Yet this Administration
has broken with the Reagan, Bush and Clinton Administrations in opposing the
Superfund polluter fees that pay for cleaning up abandoned sites. At the same time,
the pace of cleanups has plummeted during this Administration, from’ an average
of 87 annually during the last Clinton Administration, to only 40 over the last sev-
eral years. What will you do to increase the pace of Superfund cleanups?

Response. If confirmed, I am committed to the effective and efficient use of fund-
ing for the cleanup of Superfund toxic waste sites to protect human health and the
environment.

Question 10. A recent GAO report confirmed that the Superfund trust fund, which
once contained over $3.6 billion, will be entirely exhausted in just a few weeks. The
full costs of cleaning up abandoned sites and for program administration—roughly
$1.5 billion—will now need to be borne by the general treasury Do you agree with
the Administration that polluters should not pay the cost of cleaning up abandoned
sites, and that instead such costs should be foisted on the average taxpayer?
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Response. I support the polluter pays principle, which I understand is the Admin-
istration’s position. Parties responsible for the toxic waste at Superfund sites are re-
sponsible for cleaning them up. If confirmed, I commit to continuing a strong EPA
Superfund enforcement program.

Question 11. Because of the expiration of the Superfund fees, the President has
asked Congress to appropriate $1.1 billion dollars for the Superfund out of general
revenues in fiscal year 2004. Not only does this squeeze funding for other priorities,
but it makes it impossible for Superfund appropriations to keep up with inflation,
let alone what EPA has described as the “larger and more complex” sites that the
Agency is confronted with today. The inevitable result is a program that lacks ade-
quate resources for site assessments, cleanup and administration, and that instead
relies on band-aid solutions. Without reauthorization of the fees, what specific steps
would you take as EPA Administrator to ensure that all stages of the Superfund
pipeline have adequate resources to fully safeguard communities?

Response. I am committed to getting the highest possible benefit for Superfund
expenditures. I will ensure that Superfund resources are used in an efficient man-
ner for managing the “pipeline” of sites, and that the Agency uses the best science
and expert advice to identify and address priorities based on risks to human health
and the environment.

Question 12. EPA is reportedly considering creating a new Superfund milestone
to highlight the extent to which a cleanup improves “the potential land uses of a
Superfund site” for commercial or residential redevelopment. This raises concerns
that redevelopment’ pressures could compromise the protectiveness of a cleanup. As
Administrator, would you support the use of such economic criteria in Superfund,
a public health statute?

Response. I am unfamiliar with the issue referenced in your question, but I look
forward to learning more if confirmed. However, I can assure you that I strongly
support the Superfund program’s statutory mandate to protect human health and
the environment.

Question 13. The Superfund statute has an explicit preference for permanent
cleanups. Increasingly, however, cleanups are relying on “natural attenuation” and
zoning and other “institutional controls” to minimize exposure. This focus on short-
term costs leaves dangerous toxic waste in our communities and places the health
of future generations at risk. Do you agree with Superfund’s preference for perma-
nent cleanups?

Response. I am unfamiliar with the issue referenced in your question. If con-
firmed, I commit that EPA will continue to follow the statutory requirements in the
Superfund law.

Question 14. Concerns have been raised that EPA, in implementing the new
brownfields legislation, is not requiring cleanups to be subject to any governmental
oversight, or to comply with established cleanup standards. Do you feel that this is
an appropriate use of Federal funds?

Response. I am unfamiliar with the issue referenced in your question. If con-
firmed, I am committed to the effective and efficient use of funds to clean up and
redevelop Brownfields properties.

Question 15. What type of advisory role to Congress do you believe the EPA has
as the nation’s in-house experts on environmental policy, and does that advisory role
apply to all Members of Congress and committees?

Response. I look forward to working with the committee and, within the context
of normal separation of powers constraints, will make every effort to provide you
with advice in a timely and comprehensive manner.

Question 16. In your decisionmaking at the Agency, what deference do you plan
to give to Agency legal interpretations and policies that have been in place for dec-
ades?

Response. As a general matter, I will consult with EPA’s staff with respect to
prior legal interpretations and policy positions taken by the Agency. I will take ear-
lier decisions into account and consider them seriously when addressing new issues.

Question 17. Can you describe the manner in which the Agency uses section
309(c)(1) as a part of your enforcement program?

Response. My enforcement philosophy is that the first goal should be compliance.
It is our responsibility to move people toward this goal, and if there are those who
avoid or evade the law, the full weight of the EPA and the law should be used to
assure their compliance.

Question 18. During your confirmation hearing, you stated that every American
deserves clean water. EPA’s own gap analysis identifies a wastewater infrastructure
spending gap of $270 billion over 20 years and a drinking water infrastructure
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spending gap of $265 billion over 20 years. Please specify what you will do to ad-
dress this gap. For example, will you ensure that the President’s budget for the next
fiscal year does not include the 40 percent cut in water infrastructure that we saw
in fiscal year 2004?

Response. I know from first hand experience that our drinking water and waste-
water infrastructure is aging and that local communities have significant needs. I
recognize the importance of the revolving loan fund and how valuable those funds
have been to local communities. I look forward to being briefed in detail on this
issue and to finding innovative ways to help address this challenge.

Question 19. During your confirmation hearing, you spoke about the cleanup of
the Kennecott Copper Mine as an example of the Enlibra philosophy encouraging
cooperation. That cleanup has not begun yet, and the public had no role in the
“technical review committee” that selected the proposed cleanup. Concerns have
been raised that the cleanup will result in pollutants being dumped into the Jordan
River and that the Great Salt Lake ecosystem may be threatened. How does the
public process at Kennecott compare to that required under Superfund?

Response. The public process for the Kennecott cleanup is very significant. Many
government and public representatives were involved in the Technical Review Com-
mittee. The proposed cleanup plan is the subject of extensive public hearings and
comment periods extending over several months. These are still ongoing. The dis-
charge permit was also subject to a 30-day comment period for the public and to
review by EPA. The discharge permit is in full compliance with the Clean Water
Act and will protect the river and the lake.

Question 20. It is my understanding that today’s technologies are able to achieve
greater than a ninety percent reduction in mercury emission from some types of
coal. As Administrator, would you commit to finalizing, on schedule, a mercury
MACT standard that matches today’s maximum achievable control technologies?

Response. I am not familiar with all of the issues associated with this question
and, if confirmed, I would welcome the opportunity to learn more about the tech-
nologies available to reduce mercury.

Question 21. The Emergency Planning and Community Right to Know Act explic-
itly states that each toxic chemical that was “manufactured, processed, or otherwise
used” by a facility is subject to the reporting requirements of the Toxic Release In-
ventory program. EPA is developing a rule to clarify the extent to which toxic re-
leases from mining activities, such as arsenic, lead and mercury, are subject to the
disclosure requirements of the TRI program. As Administrator, will you uphold the
law and require the mining industry to report all toxic chemicals that are “manufac-
tured, processed or otherwise used"-including the billions of pounds of toxics ex-
tracted as waste rock that often cause acid mine drainage and metal leaching?

Response. I am aware of the arguments regarding the listing of mining wastes
as part of the TRI and that EPA intends to clarify the rules. I am not familiar with
all the issues surrounding this specific topic.

Question 22. The Outdoor Industry Association is strongly considering moving the
Outdoor Retailer trade show out of Utah. The industry’s concern was Utah’s legal
settlement with the Department of Interior over wilderness inventory areas across
the West, and the settlement’s potentially negative impact both on ensuring the full
spectrum of quality recreation experiences for the 149 million Americans who par-
ticipate in active outdoor activities, and outdoor recreation’s contribution to Utah’s
economy. The industry issued a statement in August saying they were “cautiously
encouraged” about your proposals to both protect Utah’s recreation gems and to
work to build a stronger recreation economy in Utah, but waiting to see if the pro-
posals will be backed up with action and policy. Have there been any new develop-
ments on this issue since August? If so, what are they? Will your Administration
implement policies to back up your statements before you leave office if you become
EPA Administrator?

Response. The State of Utah desires to develop Utah as an outdoor recreation cap-
ital, protect access to premier outdoor recreation destinations and protect wilder-
ness-quality lands in Utah. To this end, I have made a commitment to make the
outdoor industry in Utah a high priority industry (called an economic ecosystem in
Utah) and utilize the resources of the State to develop the industry. One component
of this development is the protection of outstanding natural areas that form the
backbone of the outdoor recreation industry. Part of this commitment includes for-
malizing the State’s interest by creating a task force to identify Utah’s premier out-
door recreation destinations, inventory the current land protections and recommend
changes to these protections, if necessary, to preserve Utah’s scenic assets. I have
also mgde it clear that the State of Utah desires to protect wilderness-quality lands
in our State.
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Question 23. Government projections expect carbon dioxide emissions from the
power plant sector to increase by about 46 percent by 2020. Do you support increas-
ing emissions of greenhouse gases?

Response. A passive approach to address climate change is insufficient. The Presi-
dent has proposed a series of immediate, deliberate actions that I fully support: es-
tablishment of a national goal on the reduction of greenhouse gas intensity, substan-
tial increases in research, partnerships within the international and industrial sec-
tors, new agriculture sequestration projects, and focus on new technologies.

Question 24. Clear Skies would allows nonattainment areas to extend their attain-
ment deadline beyond what is permitted under the current Clean Air Act. Do you
think that is prudent in terms of public health?

Response. I am committed to working with you to ensure that clean air legislation
includes aggressive goals to reduce air pollution so we can meet air quality stand-
ards. I believe the President’s Clear Skies proposal, in combination with his other
air quality initiatives, will achieve these goals. This approach includes incentives to
reduce pollution earlier in the next decade than the current Clean Air Act. If con-
firmed, I will work with States to ensure our public health based standards are met.

Question 25. On April 28, 2003, I asked Governor Whitman in writing when the
Agency would deliver the economic analysis of various levels of the standards to con-
trol power plant mercury and air toxics emissions. This was requested repeatedly
in 2002 by the Federal advisory committee working with EPA on these standards
and repeatedly promised by the Agency. EPA last committed to a delivery date of
April 11, 2003. Last week, 4 months after my request was submitted, I received the
following answer—“that work group finished its report to EPA on October 30, 2002.”
That was it, no analysis. Obviously, EPA never intended to keep its promise.

Do you think EPA should keep its promise, rather than give such an answer to
Congress and the Federal advisory committee and the public?

Response. I am not familiar with the specifics about the FACA report and delivery
date. As I have stated in my testimony, it is my intention to work with Congress
directly, straightforwardly, and in a way that would supply us both with informa-
tion to meet our common goal, which is clean air.

Question 26. The EPA Staff Draft on the fine particle standard, which is done as
part of the 5-year review requirement in the Clean Air Act for all air quality stand-
ards, suggests that the current annual and the 24-hour standard should be more
stringent. If you become the Administrator, will you commit to expediting the Agen-
cy’s review and final determination using all the latest public health information?

Response. I have not had an opportunity to be briefed in detail on this issue. If
confirmed, I welcome the opportunity to learn more about it and am committed to
ensuring that the review is undertaken in accordance with the Clean Air Act and
that the best available public health information is considered as part of the review.

Question 27. Will you keep to the schedule in the attached list of air quality-re-
lated deadlines as announced by or required of the Agency, and alert the committee
in advance of any changes to this schedule? See EPA deadlines document.

Response. Whenever possible, it will be my goal to meet the scheduled deadlines
for all rules and regulations at the EPA.

Question 28. As you may know, the Executive Order on regulatory review (No.
12866), says that EPA must do an assessment of costs and benefits of potentially
effective and reasonably feasible alternatives to a regulation, identified by agencies
or the public. Given that directive, can you commit to us that if you become the Ad-
ministrator, the Agency will provide an assessment of alternatives suggested by the
public for the utility air toxics/mercury MACT rule?

Response. I am not familiar with the specifics of this issue, but if I am confirmed
I intend to fully comply with all legal requirements.

Question 29. The Resource Conservation and Recovery Act requires that the Fed-
eral Government and all political subdivisions using appropriated funds must give
a preference to the procurement of products made with recovered content, with cer-
tain limitations. Should the Federal Government extend its procurement power fur-
ther to encourage the development of “greener” products and services that emit less
harmful pollution?

Response. I will need more information on the Federal Government’s procurement
rules and regulations and voluntary initiatives before forming an opinion. If con-
firmed, I would continue EPA’s strong commitment to green purchasing, its compli-
ance with the appropriate procurement requirements and its efforts to assist other
Federal agencies in this area.

Question 30. EPA recently proposed a settlement agreement that would require
the Agency to re-issue a proposed rule on Regional Haze and BART (Best Available
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Retrofit Technology) by April 15, 2004. Do you see any reason that rule should not
still include a 90-95 percent reduction in Particulate Matter emissions from uncon-
trolled sources?

Response. Through my work as co-chair of the Western Regional Air Partnership
(WRAP), I am aware of discussions regarding the re-issuance of the proposed rule.
However, I have not had the opportunity to discuss specifics of the settlement agree-
ment or evaluate any potential conflict of interest due to my involvement in WRAP.
Therefore, I will defer comment at this time.

Question 31. Do you think it is wise for the White House to tell EPA and other
agencies to analyze regulations using the so-called “senior discount” where the lives
of older people are valued at about 2/3 of the average persons?

Response. I am only generally familiar with the use of cost and benefit analysis
but, if confirmed, I look forward to learning more.

Question 32. Although the Administration has acknowledged the importance of
limiting power plant NOx emissions, it has not yet issued the final rule necessary
to complete power plant emissions reductions required by the NOx SIP Call. Will
you commit to finishing up Phase II of the NOx SIP Call by the end of this year?

Response. One of my primary goals is to ensure cleaner air for all Americans, and
power plant emission reductions play an important part in achieving this goal. If
confirmed, I look forward to understanding more about this important matter and
will ensure that EPA’s actions are consistent with the requirements and goals of the
Clean Air Act.

Question 33. A number of States and localities are concerned about the impacts
of climate change and global warming on their citizens health and welfare, the
economies of their States, and their natural resources. They are thus moving for-
ward to address greenhouse gas emissions, either by adopting or exploring manda-
tory reduction measures, or by taking other steps to reduce these emissions. Do you
support the role of States and localities in being laboratories for innovation with re-
spect to emission reductions or do you think that such innovation should be
squelched in favor of one national policy that is not sufficient in the view of those
States and localities?

Response. State and local governments have been leading innovators in the envi-
ronmental arena for decades. I look forward to working cooperatively with States
and local governments to help them continue to develop creative approaches to ad-
dress environmental problems.

Question 35. . What are the possible effects of global warming on Utah?
Response. Climate change science is complex and projections based on hypo-
thetical models vary widely.

Question 36. . If the State of Utah has conducted an analysis of the impacts and
costs and benefits of Clear Skies on the State, please share it with the committee.

Response. No, the State of Utah has not conducted an analysis of the impacts and
costs and benefits of the Clear Skies legislation.

Question 37. . As was discussed briefly in the hearing, your State air director rep-
resented Utah’s position in April 2003 on the Administration’s final and proposed
New Source Review rules as “making the situation worse.” You suggested that his
concerns were met or addressed in the final rule issued on August 27, 2003. How-
ever, since the final rule on routine equipment replacement was not much different
from the proposal, it is not clear how those concerns were address. Please explain
how Utah’s stated concerns were satisfactorily addressed in the final rule.

Response. The Utah Department of Environmental Quality’s (DEQ) primary con-
cern was that New Source Review needed to be improved. DEQ’s March 2003 sug-
gestions were all directed to the Annual Maintenance, Repair and Replacement Al-
lowance (AMRRA) proposal. The comments were received and properly weighed; all
were addressed.

Question 38. . Federal studies tell us that school buildings are in such bad shape
that one-third have serious problems with indoor air pollution, which EPA has
found is much worse than outdoor pollution. EPA has worked hard to help local
schools understand how to prevent or fix Indoor Air Quality (IAQ) problems. It has
also published guidelines on how to design “healthy and high performance school”
that promote good indoor air, energy efficiency, and environmentally preferable ma-
terials. As Administrator, will you ensure that these initiatives at EPA’s offices of
Indoor Environments and Child Health Protection are expanded?

Do you believe that EPA should invest more in basic indoor air research, invest
more in working with State agencies and pediatricians so they can work with local
schools, and begin to develop indoor air quality standards that will protect children’s
health, safety and learning ability?
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Response. If confirmed, I look forward to learning more about the issue of indoor
air quality. I will ensure that healthy environments for children at school are a high
priority at EPA.

Question 39. . The committee is aware of press accounts which span several years
and relate to allegations of impropriety by former members of the Salt Lake City
Bid Committee for the 2002 Winter Games. We are also aware of the March 1999
report of the U.S. Olympic Committee on this matter. Is there anything pertaining
to this matter that you would like to share at this time?

Response. No.

Question 40. . A study has been commissioned to the National Academy of
Sciences to assess the impacts of the NSR rule changes. By what scientific method
will the study measure the NSR rule changes effects on human health? Specifically,
how will the study collect, measure and evaluate incidence rates of lung disease,
asthma, and hospital visits?

Response. I am not familiar with the NAS study that you reference.

Question 41. . In the past, the EPA has relied on anecdotal evidence and selected
case studies to draw conclusions about the potential effects of NSR rule changes.
Hor\)v will you ensure that the NAS study does not rely on such anecdotal case stud-
ies?

Response. I am not familiar with the NAS study that you reference.

Question 42. . The EPA has consistently delayed conducting a scientific analysis
of the effects of NSR rule changes. By law, the NAS has until March 3, 2004 to pub-
lish an interim report. If the NAS is unable to complete a thorough analysis by the
deadline, what steps will you take to assure that additional resources will be pro-
vided for them to complete the study?

Response. I am not familiar with this issue, if confirmed, I look forward to learn-
ing more.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS ON BEHALF OF SENATOR CORZINE

Question 1. Do you believe the EPA’s mission includes protecting citizens from
noise pollution, including noise from airplanes and airports? Was the EPA given ex-
clusive Federal authority to coordinate Federal Agency programs that relate to noise
research and control under the Noise Control Act of 1972, 42 U.S.C. 4901 et seq.,
and the Quiet Communities Act of 1978, 42 U.S.C. 4913, as amended by Pub. L.
95-609, 2? And isn’t an important aspect of EPA’s authority its mandate to aid the
FAA in its regulation of airport noise and to suggest noise measures that are nec-
essary to protect public health and welfare? [See 49 U.S.C. 44715 (b)-(d))

Response. I appreciate the concern you raise. If confirmed, I expect to learn more
about this issue and about EPA’s authority to address noise pollution.

Question 2. Given that authority, shouldn’t the EPA provide an independent sci-
entific and technical review of noise impact studies performed by the FAA and in
particular the 65 dNL standard used by the FAA?

Response. I appreciate the concern you raise. If confirmed, I expect to learn more
about this issue and about EPA’s role in helping to address noise pollution.

Question 3. Shouldn’t the EPA provide comments and assistance to the FAA dur-
ing the EIS process for redesign of flight routes into and out of Newark, LaGuardia,
Kennedy, and Philadelphia International Airports to ensure that the FAA properly
and fully considers reducing noise as a goal of the redesign?

Response. I appreciate the concern you raise. If confirmed, I expect to learn more
about this issue and about EPA’s role in helping to address noise pollution.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS ON BEHALF OF PEOPLE FOR THE ETHICAL TREATMENT OF ANI-
MALS (PETA)

Question 1. As you know, the Environmental Protection Agency (EPA) requires
chemical toxicity tests involving animals. You may not know, however, that the EPA
uses more animals in chemical toxicity tests than any other Federal agency. Animal
protection advocates contend that they have met with resistance by the EPA when
proposing reforms and the adoption of more sophisticated non-animal tests. Replac-
ing animal test with non-animal tests is appealing from a humane standpoint, as
well as from a scientific standpoint, since there can be no question, for example,
that a human cell culture test is relevant to humans in a way that a test on rat
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or dogs will never be. Non-animal test are also often faster and less expensive than
animal methods. In 1999, the EPA published a proposed rule for skin absorption
testing using a non-animal method, but the proposed rule has never been finalized.
What priority will you place on changing the EPA’s policies so that methods such
as those above are accepted preferentially over their old-fashioned animal-based
counterparts?

Response. I have not been briefed on the technical and scientific issues related
to animal and nonanimal testing in relation to policymaking. If confirmed, I will
make every effort to ensure EPA’s policymaking is based on the strongest possible
scientific basis.

Question 2. The EPA uses virtually none of its more than $600 million annual re-
search budget to research, develop, or validate sophisticated in vitro test methods.
Frequently, in vitro test methods are more economical, more reliable, more relevant
than animal tests, and are also more humane. What portion of EPA’s research budg-
et are you prepared to devote to developing in vitro test methods?

Response. If confirmed, I look forward to being briefed on the Agency’s research
priorities and plans. Until I am briefed and have had a chance to explore this ques-
tion in greater depth, I am unable to take a position.

Question 3. Questions have been raised concerning the lack of transparency and
openness of the EPA’s decisionmaking process. The fact that representatives from
the animal protection community are not invited to participate in the initial plan-
ning stages of EPA testing programs is a continuing source of concern. What
changes would you make to EPA policy in order to prevent this from happening in
the future EPA programs involving animal testing?

Response. As Governor, I have a long record of supporting collaborative processes.
In making important policy decisions, I encourage processes that provide an avenue
for a broad range of perspectives to be heard and considered.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS ON BEHALF OF SENATOR STABENOW

Question 1. Last year, Michigan received almost 3.5 million tons of municipal solid
waste (MSW) from outside the State, more than double the amount that was im-
ported in 1999. This waste accounts for about one-fifth of Michigan’s total trash, and
makes Michigan the third largest importer of waste in the United States. More than
57 percent of the waste that is imported into Michigan in 2002 was from Ontario,
Canada and these imports are growing rapidly. On January 1, 2003, the city of To-
ronto switched from sending two-thirds of its trash, to sending all of its trash—1.1
million tons-to Michigan landfills, resulting in 180 truckloads of waste coming into
Michigan each day.

As Governor of Utah, you sponsored resolution 00-026 regarding out-of-State
waste that was adopted by the Western Governors Association on June 13, 2000.
The resolution stated that, “The Western Governors believe each State should do
everything it possible can to deal with its own solid waste in-State, including mak-
ing those hard siting decisions when no one wants it Din their backyard.”

a) Do you still support this statement?

Response: Yes.

b) Do you believe that Ontario has a responsibility to deal with its own waste in-
stead of exporting it all to the State of Michigan?

Response. I do not know the specifics of the Michigan-Ontario arrangement, so it
would be inappropriate for me to make a judgment on the issue at this time. I would
like to clarify the question with respect to the policy resolution. WGA Policy Resolu-
tion 00-026, now Policy Resolution 03-12, was renewed in September 2003 by west-
ern Governors. The policy deals with interstate management of wastes, and does not
specifically address Canadian waste management. In addition to the statement you
have identified, the resolution also makes the following policy statement: “The Gov-
ernors do not support an outright ban on waste shipments between States because
there are many examples of safe, effective and efficient cross-border waste manage-
ment arrangements.” (WGA Policy Resolution 03-12)

2) Under the Agreement Concerning the Transboundary Movement of Hazardous
Waste (Agreement), which was entered into in 1986, MSW shipments across the Ca-
nadian-US border require government-to-government notification. The EPA as the
designated authority for the US would receive the notification and then would have
30 days to consent or object to the shipment, however the EPA has never enforced
these notification provisions.

. a) (11)‘?0 you believe as a matter of public policy that this Agreement should be en-
orced?
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Response. I am not aware of EPA’s response with respect to the U.S. and Canada
Bilateral Agreement. If confirmed, I look forward to being briefed about this Agree-
ment and EPA’s responsibility.

b) As EPA Administrator would you enforce these notification provisions in re-
gards to Canadian MSW shipments?

Response. I am not aware of EPA’s response with respect to the U.S. and Canada
Bilateral Agreement. If confirmed, I look forward to being briefed about this Agree-
ment and EPA’s responsibility.

¢) If so, what factors would you consider in objecting or consenting to these MSW
shipments?

Response. I am only partially familiar with the cross-border waste shipment issue;
I do not have a position on what factors to consider. If confirmed, I look forward
to learning more about the Agreement and potential factors to be considered.

d) How much weight would you give to the following factors?

¢ Impacts to homeland security;

e Impacts on landfill capacity;

¢ Road deterioration resulting from increased traffic;

¢ Air emission resulting from increased traffic;

.d Continued public support and adherence to the State’s recycling laws/efforts;
an

¢ Impacts on public health and the environment.

Response. I am only partially familiar with the cross-border waste shipment issue;
I do not have a position on what factors to consider. If confirmed, I look forward
to learning more about the Agreement and potential factors to be considered.

e) Are there other factors that you would consider? If so, what would they be?

Response. I do not have sufficient information to respond but, if confirmed, look
forward to examining this matter.

f) As a former Governor what weight would you give to a State’s objections to re-
ceivilg)g Canadian MSW shipments when objecting or consenting under the Agree-
ment?

Response. I do not have sufficient information to respond but, if confirmed, look
forward to examining this matter.

g) Would you seek the receiving State’s consent before consenting to the MSW
shipment?

Response. I do not have sufficient information to respond but, if confirmed, look
forward to examining this matter.

h) Would you consider the State’s objections to the MSW shipment dispositive as
a basis to object?

Response. I do not have sufficient information to respond but, if confirmed, look
forward to examining this matter.

Question 3. In an August 26, 2003 letter Robert Springer, Director of EPA’s Office
of Solid Waste, stated that the EPA is moving forward on a legislative proposal to
implement the Agreement.

a) At what stage in the drafting and approval process is the aforementioned legis-
lative proposal?

Response. At this time, I am not aware of the status of the legislative proposal.

b) As EPA Administrator would you make drafting and presenting this proposal
to Congress a priority?

Response. At this time, I am not aware of the status of the legislative proposal.

¢) What would you include in this legislative proposal?

Response. At this time, I am not aware of the status of the legislative proposal.

Question 4. As EPA Administrator would you support S. 199/H.R. 411, which pro-
vides the implementation language for the Agreement? Why or why not?

Response. I am unfamiliar with the provisions in S. 199/H.R. 411, therefore, I
have no opinion on the bills.

Question 5. As EPA Administrator would you support S. 383, The Canadian
Waste Import Ban Act of 2003? Why or why not?

Response. I am unfamiliar with the provisions in S. 383, therefore, I have no opin-
ion on the bill.

Question 6. As EPA Administrator what other action would you take to address
the Canadian trash problem?

Response. I have not had the opportunity to understand the facts regarding the
cross-border waste issues, nor to identify problems associated with this issue.

Question 7. A September 8, 2003 Detroit News article revealed that 2-3 truck-
loads of Canadian MSW shipments are being turned back at the Michigan-Canadian
border for containing radioactive materials such as untreated medical waste.
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a) Do you believe that the deception of radioactive materials should be a basis for
the EPA to object to a MSW shipment?

Response. I support enforcement of prohibitions on the disposal of hazardous
waste in landfills not licensed for hazardous waste disposal.

b) What steps would you take to ensure that the MSW shipments do not contain
radioactive materials?

Response. I support enforcement of prohibitions on the disposal of hazardous
waste in landfills not licensed for hazardous waste disposal.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS ON BEHALF OF CONGRESSMAN STUPAK

Question 1. The Great Lakes Restoration Financing Act was introduced this year
and would create a Great Lakes Advisory Board to develop a Comprehensive Lakes
Management Plan and provides funding for Great Lakes clean-up efforts. Under this
legislation, the EPA Administrator would determine which States qualify for Great
Lakes clean-up funding. If enacted, what would you do to ensure the effective dis-
tribution and management of Great Lakes clean-up funding among the eight Great
Lakes States?

Response. The Great Lakes are indeed a national treasure. If confirmed, I will ad-
minister faithfully existing programs and any legislation that may pass Congress
and is signed into law by the President.

Question 2. Canada allows offshore drilling in the Great Lakes. As EPA Adminis-
trator, what would you do to prevent this practice from expanding—or ban the prac-
tice—in our shared resource, the Great Lakes?

Response. I am not familiar with this issue.

Question 3. For more than 10 years the US and Canada have had an agreement
on reporting standards for importation and exports of municipal solid waste, yet
EPA has never implemented these provisions. Can you assure us that implementing
these provisions will occur immediately under your leadership? Why or why not?

Response. I am not familiar with the provisions of the U.S. and Canada bilateral
agreement. However, if confirmed, I commit to learn more about this issue.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS ON BEHALF OF THE CENTER FOR PROGRESSIVE REGULATION

Clean Science

There has been criticism of EPA’s peer review practices over the years by the
GAO and National Academies of Sciences, some of it concerning EPA’s conflict of
interest requirements. Please describe what you believe the conflict of interest re-
quirements should be for the peer review of scientific research used by EPA in de-
veloping regulations.

When should a peer reviewer be excluded from reviewing regulatory science be-
cause their objectivity has been compromised?

The EPA has had a full year of experience with the Request for Correction proce-
dure established under the Agency’s Information Quality Guidelines. Twelve formal
requests have been filed, resulting in eight EPA responses thus far. None of the
completed RFC’s has resulted in anything other than non-substantive, ministerial
changes to published EPA information, yet each has consumed considerable EPA
staff time and effort. What changes, if any, would you adopt to the EPA Information
Quality Guidelines to reduce this kind of wasteful government activity?

Should relevant, peer-reviewed research ever by excluded from the EPA’s effort
to identify a science-based protective standard under the Clean Air Act, Safe Drink-
ing Water Act, etc? If so, under what circumstances?

Are there dangers in having a political body review scientific quality?

Response. I believe it is a priority to use the best available science and data to
support policy decisions and that all major scientific work products should undergo
peer review. I am not familiar with EPA’s current peer-review process or the Infor-
mation Quality Guidelines. If confirmed, I look forward to exploring the issues you
raise with the process, but cannot articulate a position at this time.

Enlibra

You are identified as one of the originators of the Enlibra principles adopted by
the Western Governors’ Association, can we look to those principles to identify your
position on issues addressed there?
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Response. The Enlibra Principles express well the core beliefs of my environ-
mental philosophy.

Are there any of the Enlibra principles that you would like to disavow in your
position as Administrator of EPA?

Response, No.

Changes in Leadership Goals

Please identify any decisions of national significance made by Administrator Whit-
man with which you disagreed and explain the basis for your disagreement with her
approach? How would you resolve the same issue if confronted with it as Adminis-
trator?

Response. I have known Governor Whitman for quite some time, and I have a tre-
mendous amount of respect for her and the work that she did as Administrator of
the EPA.

Regulatory Reform

Did you support regulatory reform legislation in the 104’ Congress? How would
you respond if a bill similar to S. 343 (mandating substantial new analytical and
cost-benefit analysis requirements) were proposed today? Even if you believe cost-
benefit analysis can serve a useful function, do you see any downsides for EPA as
an Agency if it were subject to such new statutory requirements?

Response. I agree that cost-benefit analysis can serve a useful purpose. Until I
have been briefed in detail on EPA’s cost-benefit policies, however, I am not pre-
pared to take a position on any legislative proposals.

White House Oversight

How would you respond if a White House employee or senior officer sought to con-
vince you as Administrator to modify actions from what you and your staff had rec-
ommended about a pressing health issue?

Response. I believe it is EPA’s duty to provide important health information to
the public that is reliable and accurate.

Do you believe that OMB has the authority to instruct you to submit cost/benefit
analysis of rules promulgated under statutes that prohibit the consideration of
costs?

Response. I intend to comply fully will all legal requirements.

Cost [ Benefit Analysis

What changes or additional initiatives would you advocate to improve the quan-
tification of the benefits of environmental policies?

Response. I am not familiar enough with EPA’s current practices to comment. If
confirmed, I look forward to spending more time on this issue.

Market-Based Remedies

Under what circumstances would you favor the adoption of market-based ap-
proaches such as trading of emission credits? Do you believe that such trading is
every appropriate for toxic emissions or discharges? Do you support such programs
when it is difficult to measure the effect of emission or discharge reductions or when
it is in{r)lpossible to determine the actual emissions or discharges from an individual
source?

Response. As I mentioned at the hearing, one of the reasons I support the Presi-
dent’s Clear Skies initiative is that I believe that, through the use of market-based
trading, we will see reductions of all the pollutants subject to the legislation. In this
context, the market-based approach is the best tool we can use. As to other situa-
tions, we need to evaluate whether a market-based approach is appropriate or
whether other tools are more appropriate.

Regulatory Toolbox

Do you favor the continued use of a technology-based approach to controlling
emissions of 29 pollutants from sources like point sources of water pollution?
Response. Yes, as required by the Clean Water Act.

Climate Change

As Administrator, what steps would you take to reduce the threat the United
States faces from global warming?

Response. A passive approach to address climate change is insufficient. The Presi-
dent has proposed a series of immediate, deliberate actions that I fully support: es-
tablishment of a national goal on the reduction of greenhouse gas intensity, substan-
tial increases in research, partnerships within the international and industrial sec-
tors, new agriculture sequestration projects, and focus on new technologies.
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W}}gt evidence can you point to that such steps will reduce the threat and by how
much?

Response. These steps will enable us to see reductions in greenhouse gas intensity
from the work of the international, industry, and agriculture sectors in the short
term, while increasing research and developing new technologies for the inter-
mediate to long term. By initiating this work, we will be better able to inventory
reductions from sectors and technologies.

Do you think that the United States has obligations to address pollution from its
territory that harms other countries?

Response. The United States has a responsibility to protect the air, water and
land at home and to work through bilateral and multilateral agreements to reduce
pollution globally. If confirmed, I will work to implement policies that protect the
global environment.

Enforcement

The Clinton Administration undertook several initiatives in the area of enforce-
ment, including the Policy of State Audit Privilege & Immunity Laws; Compliance
Incentives for Small Businesses Policy; Supplemental Environmental Projects (SEP)
policy; Performance Track; National Environmental Performance Partnership Sys-
tems (NEPPS); establishment of compliance assistance centers; coordinated enforce-
ment against utilities for NSR violations, etc. Thus far there have been very few
if any new enforcement initiatives from the Bush Administration.

If you were Administrator, what specific steps would you take to address this
problem? Can you pledge to this committee that enforcement levels—number of civil
and criminal cases filed, and size of penalties-would be restored to previous levels?
Would you supporting bringing the number of EPA enforcement staff back to pre-
vious (FY 2001) levels?

Response. I am not familiar with the statistics you are citing. I look forward to
being briefed on the specifics of EPA’s enforcement program and what steps, if any,
may be necessary to strengthen that important program. Ensuring compliance with
the Nation’s environmental laws will be one of my highest priorities. It is my view
t}inat enforcement is an important tool that can and should be used to promote com-
pliance.

States’ Rights

The Department of Justice has filed an amicus brief in the U.S. Supreme Court
in a case in which manufacturers of mobile-source engines (engines for cars, trucks,
etc.) argue that southern California may not adopt its own requirements for large
fleets of buses and other mobile sources, and that its requirements are preempted
by the Federal Clean Air Act. The case thus threatens States’ authority to control
air pollution in the way they think best. Do you agree with the Department of Jus-
tice’s position in this case?

Response. I am not aware of the details of the U.S. Supreme Court case referred
to in the question, so I cannot comment on the position taken by the Department
of Justice.

Devolution

The National Academies of Public Administration and other influential think
tanks have called on EPA to embraces a system of differential oversight, in which
it varies its level of oversight based on the relative competence and performance of
States administering Federal environmental programs. Differential oversight is an
element of NEPPS, the new performance partnership system agreed to by EPA and
the States in 1995. In the face of resistance from the States in the late 1990’s, how-
ever, EPA has dropped the idea of differential oversight. Does he support this idea?

Under what circumstances would you threaten to withdraw delegated program
authority?

If you discovered that a State operating a delegated program under a Federal en-
vironmental law was initiating few enforcement actions and was failing to provide
meaningful opportunities for public participation in enforcement actions, how would
you as Administrator respond?

Response. If confirmed as Administrator, I would work with States to determine
how EPA can best support their programs, which may, in some cases, result in shar-
ing certain responsibilities and finding other creative solutions. I firmly believe the
best environmental results will be achieved through a partnership with the States,
and keeping that partnership strong will be one of my top goals.

EPA From a State Perspective

As Governor of Utah what were three specific complaints you had with EPA, and
as Administrator of EPA how would you respond to such complaints?
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Response. It has been my practice as Governor, if there is a complaint or disagree-
ment, to discuss the matter, gain an understanding of the issue and concerns, and
attempt to solve the problem. I will continue to use that approach if confirmed as
Administrator of EPA.

Environmental Justice

Consistent with the existing executive order on environmental justice, would you
commit to perform a detailed environmental justice analysis of proposed agency ini-
tiatives, one that would be included in all significant guidance documents and pro-
posed rules?

Response. I believe that all communities should benefit from environmental pro-
tection laws. Until I learn more about EPA’s environmental justice program and
how they incorporate environmental justice concerns into Agency actions, I am not
in a position to propose any changes.

Generally, to what extent should environmental justice be considered in permit
prog%edings? Should EPA provide guidance to delegated State programs in this re-
gard?

Response. I believe that all communities should benefit from environmental pro-
tection laws. In addition, I believe that potentially affected community residents
should have an opportunity to participate in decisions that will affect their environ-
ment and/or health. I look forward to learning more about EPA’s efforts in this area.

Superfund and Brownfields

Do you support the reauthorization of the industry taxes that support the Super-
fund program?

Response. The first priority should be for polluters to pay, using Superfund’s li-
ability system. Beyond that, I support funding for the cleanup of Superfund sites,
but do not have sufficient information to declare an opinion on the sources of fund-
ing.

Do you support a broader reauthorization of the Superfund statute? What changes
would you propose?

Response. If confirmed, I am committed to the effective and efficient use of fund-
ing for the cleanup of Superfund toxic waste sites to protect human health and the
environment.

Do you believe the Superfund program should be provided additional funding?
Would you argue to the President and before Congress for additional funding?

Response. If confirmed, I will continue the strong EPA commitment to clean up
toxic waste sites based on their risk to human health and environment.

Should companies remediating contaminated sites be permitted to clean to a re-
duced extent if they set up institutional controls relating to future uses? Do you see
any risks in such arrangements? How should they be addressed?

Response. I do not have sufficient information to articulate policy inclinations to
this level of detail.

Mountaintop Mining

What is your view on the mountain top mining cases? Do you believe mining com-
panies should be permitted to put mining waste into valleys where they will block
rivers and streams?

Response. I am not familiar with the mountain top mining cases. I look forward
to learning more about this issue, if confirmed.

Clean Water Act Jurisdiction

Do you believe it is an appropriate responsibility of the Federal Government to
protect against the unregulated destruction of wetland breeding, nesting, and feed-
ing areas for migratory fowl in the United States? Do you believe the Clean Water
fACEi p(ll"gvides that protection? If not, how do you believe that protection might be af-
orded?

Response. Over the last 11 years, I have had many opportunities to work on wet-
land issues. I am not sufficiently familiar with the specifics related to destruction
of wetland breeding, nesting, and feeding areas for migratory fowl. I look forward
to learning more about this issue, if confirmed.

Air Toxics

Do you believe that air toxins are posing threats to the public health in urban
areas in the United States? If so, what are the problems and what do you plan to
do about it? If not, what is your opinion based on?

Response. Air toxics can pose a threat to public health. I look forward to learning
more about the various programs that EPA is implementing to control and provide
incentives for limiting and reducing air toxins.
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Clean Air Act Attainment

Are you prepared to withhold highway funds to States that do not reach their at-
tainment?
Response. I am not fully familiar with the complexities that surround this issue.

Polychlorinated Biphenyls

This month, through an internal memo, the EPA ended a 25-year-old ban on the
sale of land polluted with PCBs, or polychlorinated biphenyls. The ban was intended
to prevent hundreds of polluted sites from being redeveloped in ways that spread
this toxin and raise public health risks. Indeed, it was PCB pollution that forced
the abandonment 25 years ago of the Love Canal community in Niagara Falls, New
York. As EPA Administrator, would you continue this practice of allowing the sale
of PCB-contaminated land?

Response. I would like to learn more about this specific issue before offering an
opinion on the substance of the memo.

RESPONSES BY GOVERNOR MICHAEL O. LEAVITT TO PRE-HEARING QUESTIONS FROM
SENATOR JEFFORDS

Question 1. In 1987, the EPA released a, report entitled “Unfinished Business: A
Comparative Assessment of Environmental Problems.” The Agency and other part-
ners, including the National Governors Association, participated in subsequent simi-
lar efforts in 1990 and 1992 to rank the involuntary risks facing public health and
welfare and the environment. Based on your current knowledge of environmental
problems, what do you perceive as the top five involuntary environmental health
risks faced by the American public?

Response. I believe that EPA should rely upon sound science, as well as risk as-
sessment, to establish priorities for environmental protection. If confirmed, I look
forward to hearing what EPA’s scientists and experts advise in this regard before
articulating any preconceived list of priorities for the Agency.

Question 2. In 2001, the National Academy of Sciences reported to the President
that, “Greenhouse gases are accumulating in Earth’s atmosphere as a result of
human activities, causing surface air temperatures and subsurface ocean tempera-
tures to rise. Temperatures are, in fact, rising. The changes observed over the last
several decades are likely mostly due to human activities, but we cannot rule out
that some significant part of these changes is also a reflection of natural varia-
bility.” Do you believe that voluntary measures alone, which have failed to reduce
total U.S. emissions, are a prudent approach to the threat of global warming?

Response. A passive approach to address climate change is insufficient. The Presi-
dent has proposed a series of immediate, deliberate actions that I fully support: es-
tablishment of a national goal on the reduction of greenhouse gas intensity, substan-
tial increases in research, partnerships within the international and industrial sec-
tors, new agriculture sequestration projects, and focus on new technologies.

Question 3. Prior to any final changes to the NSR regulations, EPA referred 8
cases of violations of NSR regulations to the Department of Justice for prosecution
since the beginning of this Administration. Should DOJ prosecute those cases to the
fullest extent?

Response. I do not have knowledge of the 8 cases referred to in your question.
Until I am confirmed I am not privy to the details of any ongoing enforcement ac-
tions or the government’s position on those matters.

Question 4. Will you respond to majority and minority committee inquiries for
technical assistance and information in a timely and comprehensive fashion. What
would you consider to be timely?

Response. I look forward to working with the committee and will make every ef-
fort to provide technical assistance in a timely and comprehensive manner. Without
knowing the specific nature of the assistance you may request, I cannot commit to
a specific timeframe for responding to requests for technical assistance. I expect
there will be some variability depending on the complexity of your requests and the
resources needed to provide a response.

Question 5. Will you commit to answering in full all outstanding information re-
quests from minority members of this committee no later than 30 days, after being
confirmed, if the outstanding requests have still not been satisfied?

Response. If confirmed, I will make every effort to provide information to the com-
mittee in a timely and comprehensive manner.

Question 6. According to the General Accounting Office, the Administration’s con-
clusion that their recent changes environment are based on anecdotes and not on
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statistically significant, scientifically to the New Source Review program will be
beneficial to the sound data. Do you believe that deregulating sources of air pollu-
tion requires valid evidence that there will be no harm to public health or the envi-
ronment before deregulating? If so, will you postpone the effective date of the New
Source Review changes pending development of statistically significant, scientifically
sound data?

Response. I am aware that there are differing perspectives concerning the recent
changes made by EPA to the New Source Review program. If confirmed, I would
like to understand in greater depth and detail the data, issues, and perspectives as-
sociated with this complex subject. I look forward to the opportunity to be briefed
in detail on the NSR changes.

Question 7. Do you think it would make sense to extend the attainment deadlines
for areas that will be designated as nonattainment for the new 8-hour ozone stand-
ard for some time beyond the current attainment deadline for areas that have not
yet attained the 1-hour ozone standard?

Response. I am not familiar with all of the issues that may need to be considered
in responding to the question of whether or not it is appropriate to extend the dead-
line. If confirmed, I would welcome the opportunity to learn more on this topic.

Question 8. You have been intimately involved with the Western Regional Air
Partnership. What are your views on the proposed Federal Regional Haze rule and
Best Available Retrofit Technology (BART) requirements and the timing and source
coverage of those rules?

Response. The Regional Haze Rule provides appropriate tools to improve visibility
in our treasured parks and monuments and throughout the West. It recognizes the
need for reduced emissions, which can be accomplished through mandated utiliza-
tion of Best Available Retrofit Technology (BART), as well as through a set of mile-
siclones Knd backstop cap-and-trade program to achieve reductions that are better
than BART.

Question 9. What effect will the WRAP have on mobile source emissions controls,
either through individual vehicles or land used changes?

Response. The Clean Air Act authorizes only EPA and the State of California to
set emission control standards for individual vehicles, so such measures are not ad-
dressed in the Regional Haze Rule and are beyond the authority of the Western Re-
gional Air Partnership. The Regional Haze Rule does not address or require an
analysis of land use, so this has not been an activity undertaken by the WRAP.

Question 10. You have supported long-term planning efforts in Utah to ensure
quality of life and sustainable economic development. Do you believe that infrastruc-
ture development, including highway and transportation investments, should be
closely coordinated with long-term air and water quality protection and planning ef-
forts?

Response: Yes.

Question 11. What should the United States do to ensure that foreign manufactur-
ers in countries with less stringent environmental requirements do not have an un-
fair advantage over domestic manufacturers?

Response. I have not spent a lot of time dealing with this issue, but this is a seri-
ous concern. If I am confirmed, I would work with the U.S. Trade Representative,
the State Department, and other agencies on policies that will implement Congress’
direction in recent trade promotion authority legislation that will help create a more
“level playing field” for environmental regulation between us and our trading part-
ners.

Question 12. Do you believe that the EPA should be formally elevated to Cabinet/
Department status?
Response: Yes.

Question 13. Should EPA have the power to ban fuels and fuel additives, such as
MTBE, that cause water quality and resource contamination, as well as those that
cause harmful air pollution?

Response. I am not familiar with the issues surrounding the banning of fuel and
fuel additives, such as MTBE, and would need to have more information before
forming an opinion on this matter.

Question 14. As you may know, studies, indicate that toxic air pollutants from mo-
bile sources increase the risk of cancer and other adverse health effects of those peo-
ple living within close proximity to high volume traffic roads. Do you believe that
such studies and these potential effects should be considered by Federal and State
transportation planners before major construction occurs increasing capacity or
building new roads?
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Response. I would like to be more fully briefed on the details of these studies or
the potential effects of toxic air pollutants from mobile sources on people living with-
in close proximity to high traffic volume roads before expressing an opinion.

Question 15. The National Environmental Policy Act includes section 102 re-
printed below. If confirmed, will you comply with the requirements of this section?

SEC. 102. The Congress authorizes and directs that, to the fullest extent possible:
(1) the policies, regulations, and public laws of the United States shall be inter-
preted and administered in accordance with the policies set forth in this Act, and
(2) all agencies of the Federal Government shall

(A) utilize a systematic, interdisciplinary approach which will insure the inte-
grated use of the natural and social sciences and the environmental design arts in
planning and in decisionmaking which may have an impact on man’s environment;

(B) identify and develop methods and procedures, in consultation with the Council
on Environmental Quality established by title II of this Act, which will insure that
presently unquantified environmental amenities and values may be given appro-
priate consideration in decisionmaking along with economic and technical consider-
ations;

(C) include in every recommendation or report on proposals for legislation and
other major Federal actions significantly affecting the quality of the human environ-
ment, a detailed statement by the responsible official on

(i) the environmental impact of the proposed action,

(i1) any adverse environmental effect which cannot be avoided should the proposal
be implemented,

(ii1) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man’s environment and the
maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.

Response. I support EPA’s important role in implementing the National Environ-
mental Policy Act, along with other Federal and State partners, and if confirmed,
I will comply with all applicable laws.

Question 16. Do you believe that NEPA section 102(C) requires the consideration
of the potential impacts of greenhouse gas emissions on global climate change?

Response. I have not been briefed on this matter. Consequently, I do not have a
position on this issue at this time.

Question 17. Can you describe how the Environmental Protection Agency cur-
rently cooperates and coordinates with the National Transportation Safety Board on
safety investigations and your plans to continue with or modify that approach?

Response. As I understand it, the National Transportation Safety Board inves-
tigates significant accidents involving hazardous materials and then issues rec-
ommendations to EPA aimed at preventing future accidents.

Question 18. Will you agree to provide ?the General Accounting Office with ade-
quate and timely access to documents and personnel necessary for GAO to compile
information and investigate matters at the request of Congress?

Response. If confirmed, I will ensure that the Agency cooperates on GAO inves-
tigations.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR BaucCUS

Question 1. Mr. Leavitt, do you commit to putting the cleanup of Libby, Montana
at the very top of your priority list at EPA, if you are confirmed? Do you commit
to completing the clean-up in Libby as soon as possible?

Response. While I do not know the details of EPA’s Superfund priorities yet, my
understanding is that the Libby cleanup is a high priority for EPA. I support contin-
ued priority attention to an effective and efficient cleanup.

Question 2. Mr. Leavitt, will you promise to come to Libby as soon as possible
after you are confirmed, preferably this fall? Will you promise to sit down with
Libby residents, with EPA staff on the ground and hopefully, even Paul Peronard,
so that you will understand personally what is needed to finish EPA’s job in Libby?

Response. I hope to visit many of the priority Superfund sites around the Nation,
as I have those in Utah. There 1s no better way to learn the issues than to sit down
with the people most concerned at the local level.

Question 3. This project rounds out the short list of Region 8 priorities and is a
priority for me too. Milltown Dam needs to go, and the contaminated sediment sit-
ting behind that dam needs to be removed. The contaminated sediment should be
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removed to the Opportunity ponds. Montana Rail Link will build the lines to the
ponds and EPA owns the ponds. This is a good common sense solution for environ-
mental cleanup and for economic development opportunities. Will you commit to
taking, a hard look at this option?

Response. I believe all options need to be fairly evaluated prior to an Agency deci-
sion. Those options that are supported by local communities definitely deserve con-
sideration.

Question 4. Environmental contamination harms the health of communities like
Libby in many ways, including its economic health. As a Governor who fully lever-
aged his role to benefit economic development for his State, Utah, I look forward
to working with you to leverage Brownfields and EPA economic development pro-
grams within Montana for rural communities that struggle with the burden of envi-
ronmental contamination. I ask for your commitment that you will work with me
to make this a priority for communities like Libby, too.

Response. The Brownfields program has been an effective and valuable tool in
Utah, and I fully support its goals. I am a strong believer in strengthening our local
economies and providing for a clean environment using programs, like the
Brownfields program, that can optimize both.

Question 5. Maintaining the integrity of the Superfund program is clearly an im-
portant issue for Montana. From the new “mini” sites caused by abandoned meth
labs, to the many NPL sites in Montana, Montana relies heavily on the Superfund
program to protect the public health of its citizens and to restore its environment.

Libby is an excellent example of the need for a stable and solvent Superfund pro-
gram. Although the EPA has won its latest court case against W.R. Grace, and was
awarded more than $50 million, that amount doesn’t cover all of EPA’s costs nor
is it likely that EPA will actually recover anything close to what W.R. Grace actu-
ally owes the Agency.

Through no fault of its own, Libby has suffered a terrible environmental and pub-
lic health disaster. The appropriate State agency has no resources to deal with the
problem, and limited authority. The only real back-stop to make things right and
help the community back on its feet is the EPA—only the EPA has the necessary
resources and expertise. That’s the whole point of Superfund and it’s an appropriate
role for the Federal Government—the folks in Libby are, after all, U.S. citizens.

Mr. Leavitt, what are you views on the Superfund program in general and what
are your thoughts on how Congress and the EPA should maintain the integrity of
the Superfund program? How can we maintain the fund’s integrity by relying solely
on appropriations from the General Fund?

Response. I support the goals and objectives of the Superfund program, as I have
during my tenure as Governor of Utah. Funding for the program is important, and
I will support efforts to provide needed resources, as well as to explore creative new
ways to solve environmental problems by working closely with our State, Local, and
Tribal partners.

Question 6. Methamphetamine (meth) use and production is an issue of rising im-
portance, as you are likely aware from your role as Governor of Utah. In Montana,
as in much of the West, it’s reaching crisis proportions. In addition to public health
and law enforcement challenges, exploding meth production poses significant envi-
ronmental contamination problems due to the hazardous chemicals used to produce
meth.

Each one of these abandoned meth sites is potentially mini-Superfund site, with
no real potentially responsible party. Increasingly the responsibility for clean-up of
these sites is falling on EPA—there is no clear authority for the appropriate State
agency, the Montana Department of Environmental Quality, to do the work.

Abandoned meth labs are also becoming an issue on Forest Service lands in Mon-
tana.

Do you have any thoughts on how we—the States and the Federal Government—
can collaboratively address these meth clean-up issues, in terms of resources, exper-
tise and authority?

Response. Methamphetamine use is indeed a serious problem. Unfortunately, we
have not been spared from the problem in Utah. Disposal of the waste is covered
under existing Federal and State environmental laws. However, like many States,
Utah has recognized the need for additional authority regarding testing and clean-
up of the residences and building contaminated by meth labs. If confirmed, I will
consider whether EPA can play a larger role in these clean-up efforts.
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RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR GRAHAM

Question 1. On your official website as Governor of Utah, you say it is appropriate
for the Federal Government to establish national environmental standards, but
“States, tribes and local governments should have the flexibility to develop their
own plans to achieve the national standards and to provide accountability.” As you
know many of EPA’s programs do not have enforceable standards. To name a few,
the Superfund program does not have standards for soil contamination, the water
program does not have standards for microorganisms in sewage effluent, for indi-
vidual or aggregate industrial discharges, or for agricultural runoff. How can States
and neighborhoods take effective action on environmental issues when there are no
standards, and what would you do to establish standards where they are missing?
In other cases EPA has issued standards for individual products, but those products
can still cause problems (e.g., there are standards for auto emissions, but auto emis-
sions are still a significant source of pollution, especially in high density areas). How
should States, tribes and local governments address such problems?

Response. In situations where the Federal Government has not established na-
tional environmental standards, I believe States, Tribes, and local governments
should work collaboratively with our Federal partners to determine the appropriate
course of action. In Utah, for instance, there is a State groundwater protection law,
although there is no equivalent Federal law.

Question 2. As you know, many pollutants cross jurisdictional boundaries. Under
your principles, how would States, tribes and local governments prevent pollution
that originates outside their boundaries?

Response. The Western Regional Air Partnership is addressing the issue of pollu-
tion crossing political boundaries through a collaborative process. I strongly believe
the Enlibra principle of “Collaboration, Not Polarization” can be effective in helping
to address this issue.

Question 3. Many of the largest polluters are interstate entities. How will these
businesses conduct operations efficiently if environmental monitoring and regulation
is being managed differently by each of the States, tribes, and local governments
in which the businesses operate? How can tribes or local governments that are sig-
nificantly dependent on one or two major employers avoid being held hostage by
those businesses with respect to environmental compliance?

Response. I strongly believe that there needs to be continuous dialogue between
EPA, regions, States, and Tribal Governments because a one-size-fits-all solution
frequently is not the best way to protect human health and the environment. As
I stated above, I strongly believe the Enlibra principle of “Collaboration, Not Polar-
ization” can be effective in helping to address this issue.

Question 4. On your official website as Governor of Utah, you say environmental
solutions should be implemented locally, that most environmental challenges tran-
scend political boundaries, and that voluntary interstate strategies and other part-
nerships should be the preferred approach to dealing with environmental issues.
Can you clarify what these means? How do you resolve conflicts with a voluntary
approach when trans-boundary pollution generally moves west-to-east with the dom-
inant wind, or downstream in rivers, or down-gradient in groundwater? What are
the incentives that will induce an “up-stream” polluter to enter into “voluntary”
agreements with their down-stream States, tribes, or local governments, especially
{f tho%ev jurisdictions are not adjacent to the political entity where the polluters are
ocated?

Response. Acknowledging that these are problems that transcend political bound-
aries is an important first step. The Western Regional Air Partnership is a good ex-
ample where a collaborative process resulted in an outcome with an agreed upon
non-voluntary solution.

Question 5. On your official website as Governor of Utah, you say we should re-
ward results, not programs. As noted earlier, many of EPA’s programs are operating
without meaningful standards. In light of this, how would you measure results?
How would you set goals?

Response. Results must be tied to the quality of our environment. If the air is
cleaner, the water purer, the land better protected, then we have made progress.
I believe we must continue to improve our ability to measure environmental results.

Question 6. On your official website as Governor of Utah, you say collaboration
is needed to break down barriers and find environmental solutions.. However, when
you proposed making the San Rafael Swell a National Monument it appears you did
it unilaterally, without the participation of either the affected localities or the envi-
ronmental community. How do you square your principles with your actions on this
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matter, and how do you propose to ensure that actions taken at EPA would be inclu-
sive?

Response. Actually, the San Rafael National Monument proposal came from the
local community. Public participation is a fundamental component of our nation’s
environmental laws. If confirmed, I am committed to the effective implementation
of these laws, and I will carefully consider the views of all interested parties.

Question 7. On your official website as Governor of Utah, you say environmental
progress, and public confidence, improve where there is agreement on the under-
lying facts, but that policy decisions can still be made if agreement cannot be
reached on those facts. This Administration has repeatedly omitted, prevented the
collection of, or skewed data that should be part of the environmental debate (e.g.,
buried research on the Senate’s clean air plan, sanitized EPA’s report on the envi-
ronment, prevented EPA from discussing perchlorate pollution, etc.) What steps will
you take to ensure that data collections are not manipulated or curtailed for polit-
ical purposes, and data is widely shared after it is collected?

Response. I believe it is EPA’s duty to provide the public with critical health infor-
ma;tciion I:ihat is reliable and accurate as soon as that information is gathered and
validated.

Question 8. As you know, on environmental issues the data is never complete, and
there is rarely agreement on how it should be interpreted. What weight will you
attach to protecting public health and the environment, and how will you balance
those needs against the goal of reducing the costs of environmental action? How do
you propose to break through the data-debate log jams that have delayed meaning-
ful action on a host of environmental issues?

Response. I believe it is EPA’s duty to provide the public with critical health infor-
mation that is reliable and accurate. I am not familiar with the specifics of the data
log jam you mention but I will look into it, if confirmed.

Question 9. On your official website as Governor of Utah, you say environmental
protection should use market mechanisms rather than mandates. Would you en-
dorse the use of market mechanisms for discharges of toxic substances, and if so,
what would you say to the neighborhoods impacted by plants that choose to pur-
chase their compliance rather than reduce their emissions?

Response. I understand that EPA currently implements some programs with mar-
ket mechanisms, Those would be a starting point for assessing any further use of
those mechanisms.

Question 10. On your official website as Governor of Utah, you say decisions on
infrastructure, development and environment should be informed by recognition of
all benefits and costs. Does this mean that your EPA would attempt to recognize
all of the so-called “negative externalities” associated with pollution?

Response. It is my understanding that at the Federal level, the use of cost-benefit
analysis is addressed by both statute and Executive Orders. If confirmed, I expect
to be fully briefed on this process.

Question 11. 1 would like to get some further information regarding your involve-
ment with the Legacy Highway in Davis County, Utah. It is undisputed that the
wetlands that the highway would affect have national if not international impor-
tance to wildlife, being the most significant refuge for migratory birds in the interior
west. Throughout the process of proposing the highway, and up to the present as
far as I can tell, you were at odds with the EPA concerning your compliance with
Federal law, including the Clean Water Act. While the EPA focused on legal defi-
ciencies, you focused on pitching the Legacy Nature Preserve. The EPA’s prior posi-
tions and the Federal courts have agreed, that proposals should first avoid wet-
lands, then minimize impacts to wetlands, and as a last case resort, mitigate if nec-
essary. This interpretation of the law seems very different from your desired result,
justification of the impacts of your project based on its mitigation package. In fact,
your rationale that a project is acceptable if the mitigation i1s acceptable turns the
Clean Water Act on its head. It puts mitigation ahead of avoiding impacts to wet-
lands and minimizing impacts. During every phase of the highway’s permitting
process, the EPA was at odds with your position and you attempts to justify impacts
based on mitigation.

They rated it environmentally unsatisfactory (which is the EPA’s lowest rating of
a study) and constantly requested compliance with the law. Just prior to the State
of Utah receiving a 404 permit, documents show that Bill Yellowtail, a regional ad-
ministrator with the EPA, warned you about the “legal liability” of your proposal.
The Tenth Circuit indeed concluded that your highway proposal failed to consider
a less damaging route and failed to minimize impacts. Instead, it found that you
violated the Clean Water Act with your proposal that would put a four lane highway
with a large right-of-way-the length of an entire football field-right through some
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of the nation’s most important wetlands. How can the public trust that you will up-
hold the Clean Water Act as EPA’s Administrator when your past behavior shows
18. di?sregard for that law and that is at odds with EPA’s own interpretation of the
aw?

Response. It is and has always been my intention to ensure that the Clean Water
Act is enforced fairly and equitably.

Question 12. You may have heard of the “pre-cautionary principle.” In short, this
principle says that extreme caution is warranted when an action, or proposed action,
involves potential harm that is either very large or permanent. The threat of global
warming seems to be the type of effect that would fall within the precautionary
principle, because of the vast potential costs and human suffering that might occur.
How should that affect the debate about reducing atmospheric carbon emissions?

Response. In general, my view is that even though our scientific understanding
is constantly evolving, decisions must be made based upon the strongest science
available at the time. If confirmed, I would make sure that the Agency’s human
health and ecological risk assessment methodologies will continue to incorporate
methods and assumptions that reflect our approach to environmental policy, as de-
glned by environmental statutes and other public health and risk management or-

ers.

Question 13. According to EPA’s draft report, since EPA was created there have
been dramatic reductions in most pollutants. During this same period the economy
has generally been growing and generally created jobs. What is your plan to con-
tinug to make environmental improvements while simultaneously growing the econ-
omy?

Response. As I indicated during the hearing, I believe that this Nation deserves
to have a clean, safe, and healthy environment. I also believe that the United States
can increase the velocity of its environmental progress without compromising its
competitive position economically in the world. For example, in Utah, we wrote a
new energy policy that called for the development of nearly 5,000 megawatts each
year, while still reducing air pollution. We have been able to do that by following
a balanced policy for the past 2 years. It is my intent, if confirmed, to continue to
work toward balanced environmental policy.

Question 14. On January 15 of this year, EPA announced that it would consider
a proposed rule that would limit the scope of the Clean Water Act. By the EPA’s
own estimates some 20 million wetlands across the country—an area as large as
Maine—have already lost Clean Water Act protection under the guidelines they
issued to field staff in January. Countless numbers of wetlands, streams, ponds and
other waterbodies could be severely impacted if this rulemaking goes forward. In
fact, during an initial public comment period 39 out of 42 State agencies that filed
comments made clear they oppose proceeding with such a rulemaking. Given your
advocacy for giving the States more environmental authority where possible, how
would you handle a situation such as this where a strong majority has stated it does
not want to lose existing Federal protections? What actions would you take in re-
gard to this rule?

Response. Over the last 11 years, I have had many opportunities to work on
issues related to wetlands. Wetlands are a very important part of a natural heritage
that we must protect. I have not been fully briefed on the issue, but if confirmed,
I commit to you to consider the input from States and others in determining how
to proceed on this issue.

Question 15. There have been a number of incidents of what some have construed
as White House intrusion into the affairs of EPA. Russell Train wrote the New York
Times and said: “Having served as EPA Administrator under both Presidents Nixon
and Ford, I can state categorically that there never was such White House intrusion
into the business of the EPA during my tenure. The EPA was established as an
independent agency in the executive branch, and so it should remain. There appears
today to be a steady erosion in its independent status.” Please describe what you
think should be the role of the White House in EPA’s actions to provide unbiased
scientific analysis, fully environmental information, and enforce the nation’s envi-
ronmental laws. What would be your course of action if you thought EPA was un-
able to carry out these duties?

Response. My job, if confirmed, would be to act in full accord with the statutes
the Agency implements, and to make sure that my actions, and actions taken by
the Administration, are informed by the best science and environmental information
that the Agency can provide. As I stated in my testimony, I expect to run the Agen-
cy and to elevate matters when, in my judgment, the President needs to be involved.

Question 16. There is a significant backlog of congressional requests from the past
2 years where EPA has failed to be sufficiently responsive. EPA has abandoned its
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long-standing practice of providing non-partisan, unbiased analysis for Congress,
particularly committee chairman and ranking members. Will you pledge to work
with Congress and honor our requests for information?

Response. I believe we should use best available science and allow a disciplined
process to help sort out differences in scientific views. I look forward to working
with the committee and will make every effort to provide responses to congressional
requests in a timely manner.

Question 17. I am troubled by reports that EPA has withheld EPA analysis from
my colleagues, Senators McCain and Lieberman, pertaining to their climate bill, and
selectively withheld information from Senators Carper and Chafee on the impacts
of their power plant legislation. I am further troubled by allegations that the reason
for withholding the information may be that the results don’t fit the Administra-
tions political and policy goals. Bill Ruckelshaus, the first EPA Administrator who
served again under Reagan, noted the following to the New York Times: “Whether
or not analysis is released is based on at least two factors. Is the analysis flawed?
That is a legitimate reason for not releasing it. But if you don’t like the outcome
that might result from the analysis, that is not a legitimate reason.” Do you agree
with Mr. Ruckelshaus’ assessment that politics should not dictate EPA’s analytical
functions and duty to share this information with Congress and the public? What
steps will you take to ensure that Congress has the most up-to-date information
available by which to make policy decisions?

Response. If confirmed, I look forward to working with the committee and will
make every effort to be responsive to your requests in a timely manner.

Question 18. According to an investigative report by the Sacramento Bee, several
EPA enforcement officials say they have been pressured by management to pad
their enforcement statistics and make it look like they are pursuing more violations
of environmental laws than they really are. Will you look into this matter and en-
sure us that EPA will be completely forthcoming and transparent when reporting
to Congress and the public on its environmental reporting?

Response. I am not aware of the allegations, but I will certainly look into this
matter if I am confirmed.

Question 19. One of EPA’s principal responsibilities is implementing laws passed
by Congress as interpreted by the courts. Several recent decisions in the Federal
Courts, including two strongly worded decisions in the conservative 4th Circuit,
have overwhelmingly affirmed that the Clean Water Act applies broadly to protect
our nation’s wetlands, streams and other waters. These recent Court rulings plainly
demonstrate that no such roll-back of Federal regulations is required under the law.
Will you, as Administrator, ensure that current regulations are kept in place and
that the Clean Water Act is fully enforced under current regulations?

Response. One of the reasons that I offered myself for this position is because I
want to ensure that the air is cleaner, water purer, land better cared for and a
healthy environment exists. To that end, if confirmed, I intend to fully enforce with
the Clean Water Act.

Question 20. EPA is under a court order to enforce the Clean Air Act and issue
a rule by December 31 of this year to reduce toxic mercury emissions from coal-fired
power plants, which are the largest unregulated source in the Nation. Because mer-
cury is a potent toxin that, like lead, causes developmental delays in children at
even tiny quantities, the Clean Air Act requires EPA to set standards based on the
maximum amount that can be technologically reduced. According to a New York
Times report, EPA canceled the technical analysis needed to produce a credible mer-
cury rule after EPA’s top air official consulted with the White House on how to pro-
ceed. What will you do to ensure that EPA moves forward with the necessary anal-
ysis in time to produce the rule this year?

Response. I am not familiar with all of the issues associated with this question,
and, if confirmed, I would welcome the opportunity to learn more about the issue.

Question 21. In 2000, Congress passed and then-President Clinton signed into law
the Estuary Habitat Restoration Partnership Act, S. 835 (public law 106—457). Title
VI of this bill is entitled “Alternative Water Sources” and consists of the text of a
bill that has been a priority for me and other members of the Florida delegation
for some years. As a Western Governor, I am sure you can appreciate the impor-
tance of investigating technologies for alternative water supply. The pilot program
authorized under Title VI has never received funding, largely because EPA has yet
to promulgate regulations for the program. Unfortunately, we are now faced with
an expiring authorization for the pilot program (funding was authorized from fiscal
years 2002-2004). If you are confirmed, will you pledge to work with this committee
to reauthorize and execute the alternative water sources program?
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Response. I am not familiar with the Alternative Water Sources pilot program,
but I do appreciate the importance of working to assure adequate water supplies.
I look forward to learning more about this particular program.

Question 22. As you may know, Florida has 51 Superfund sites. The GAO recently
released a report that concluded that the Superfund Trust Fund would be out of
money by the end of October. In addition, in July 2001, Resources for the Future
(RFF), as directed by Congress in the fiscal year 2000 VA-HUD Appropriations bill,
released a report to Congress identifying the needs and future costs of the Super-
fund program for fiscal years 2000-2009. The report estimated needs in 2004 at
over $1.6 billion. The President’s fiscal year 04 budget request includes only $1.4
billion for Superfund cleanups.

Response. I am aware that the President’s Fiscal Year 2004 budget requested an
additional $150 million for Superfund cleanup construction.

Question 23. Do you support increasing the Superfund budget to $1.6 billion to
meet the ongoing and ever increasing needs of not only the 51 Superfund sites in
Florida, but also the 1200 Superfund sites throughout the country?

Response. I support the President’s Fiscal Year 2004 budget that requested an ad-
ditional $150 million for Superfund cleanup construction.

Question 24. Do you support reinstating the assessment on chemical and oil com-
panies that funded the Superfund Trust fund? If not, why not? How do you intend
to meet the monetary demands of these toxic waste sites without any contribution
from the trust fund?

Response. The first priority is for polluters to pay, using Superfund’s liability sys-
tem. I support funding the cleanup of Superfund sites, but I do not have sufficient
information to articulate a position on the source of funding at this time.

Question 25. The Escambia Treating Company Superfund site in Pensacola, Flor-
ida remains a threat to the health of the residents of Pensacola. For more than 10
years, the EPA has acknowledged that threat, but the risk to the residential health
remains. To EPA’s credit, 358 residents were relocated away from the site due to
the dangers posed by the site. However, a mountain of dioxin remains on the site.
The Pensacola Chamber of Commerce passed a resolution in June 2003 which recog-
nized the ongoing public health threat posed by the Superfund site and the need
to remediate the mountain of dioxin that remains on the site. As EPA Administrator
will you commit to providing the Pensacola community with a detailed remediation
plan within 3 months of taking office that includes the excavation and treatment
of the mountain of dioxin at the site and the completion of the sampling of the
groundwater and soil to resolve the human and ecological risks posed?

Response. I am unfamiliar with the Escambia Treating Company Superfund site.
If confirmed, I commit to having the appropriate EPA officials examine the issues
you have raised.

Question 26. Agrico Chemical Co, also a Superfund site in Pensacola, Florida re-
mains a danger to the health of the residents of Pensacola. The Escambia County
Utilities Authority recently acknowledged the existence of a toxic plume contami-
nating the communities public drinking wells as a result of contamination from
Agrico. The community needs the expertise and support of the EPA to address and
resolve this problem. As EPA Administrator will you commit the personnel and re-
sources necessary to resolve this drinking water danger that may have contami-
nated the drinking water of 10,000 residents? Assuming that you make this commit-
ment, will you agree to a meeting between the local health and environmental offi-
cials and the EPA within 3 months of taking office to find a solution to the problems
posed by the toxic plume, including water supply well replacement or wellhead
treatment with filtration, reverse osmosis (RO) with RO reject evaporation pond, off-
site disposal of RO reject sludge from pond; onsite deed restrictions, groundwater
use restrictions; and extensive groundwater monitoring as contemplated by the
Record of Decision?

Response. I am unfamiliar with this particular site and do not have enough infor-
mation at this time to answer your question. If confirmed, I commit to having the
appropriate EPA officials examine the issues you have raised.

Question 27. In the 2002 EPA Inspector General’s report, 5 Florida Superfund
sites were identified as needing and not receiving adequate funding: Solitron Micro-
wave, Southern Solvents, Trans Circuit, American Creosote and Tower Chemical.
Will you commit to providing detailed funding and remediation plans for each site
to determine the progress and needs of those sites to ensure that each sites cleanup
is on track within 3 months of taking office?
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Response. I am unfamiliar with the Superfund sites identified in your question.
If confirmed, I commit to having the appropriate EPA officials examine the issues
you have raised.

Question 28. The Coronet Industries plant in Plant City, Florida is now under in-
vestigation by local and State health and environmental issues for possible environ-
mental contamination of the soil, groundwater and air. The residents near the plant
have reported high incidences of cancer and other illnesses. The local officials plan
to complete a health assessment in 9 months. The level of concern in the community
and the health risks involved necessitate an expedited completion of the health as-
sessment. If you are confirmed as EPA Administrator will you commit to assisting
the local officials to complete the health assessment by the end of the year? Will
you provide the technical resources and equipment necessary to assist the local offi-
cials in completing the expedited health assessment?

Response. I am unfamiliar with the Coronet Industries plant. If confirmed, I com-
mit to examining the issues you have raised.

Question 29. For more than 2 years, I have been seeking the completion of the
risk assessment regarding chromated copper arsenate (CCA)-treated wood. If you
are confirmed as Administrator of the EPA, will you commit to the completion of
that risk-assessment by November 2003? Do you further commit to conducting a
public information campaign regarding the findings of the risk assessments to pro-
vide local officials and school administrators with guidelines as to how to ensure the
safety of children using CCA-treated playground equipment? In addition, do you
commit to the inclusion in the risk assessment of the dangers posed by mulching
CCA-treated wood?

Response. As I understand it, the industry is phasing out use of CCA treated lum-
ber by the end of 2003 in favor of new alternative wood preservatives. I am not fa-
miliar with the specifics of EPA’s risk assessment. If confirmed, I will need to be
briefed in detail on this issue before making any decisions.

RESPONSES BY GOVERNOR MICHAEL O. LEAVITT TO PRE-HEARING QUESTIONS FROM
SENATOR GRAHAM

Question 1. The core principles of Enlibra are focused around consensus seeking
to develop common sense approaches to environmental policies. While it is admi-
rable to bring all of the stakeholders on a given issue to the table, as Administrator
of the EPA you will likely encounter situations that require you to make a final de-
cision in order to make progress. How will you implement our nation’s laws and
carry out the missions of EPA as you apply the principles of Enlibra?

Response. I have served nearly three terms as Governor of Utah and have made
countless final decisions on critical issues facing my State. The Enlibra Principles
express well the core beliefs of my environmental philosophy. It is a philosophy, not
a process.

Question 2. In recent months, there have been some disturbing examples of poli-
tics overriding EPA’s duty to provide accurate environmental assessments. What is
your view of EPA’s responsibility to the American people to provide full disclosure
of reliable, accurate information?

Response. I strongly believe it is EPA’s duty to provide critical health information
to the public that is reliable and accurate as soon as that information is gathered
and validated.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR LIEBERMAN

Clean Air Act

Question 1. Do you support full implementation of the Clean Air Act Amendments
of 1990, as signed by the first President Bush?
Response: Yes.

Question 2. As you know, EPA is in the process of implementing the new 8-hour
ozone standard. But some cities still haven’t met all of the requirements for imple-
menting the pre-existing 1-hour standard. Do you favor requiring these areas to
promptly comply with all of their unmet obligations under the 1-hour standard?

Response. I am not familiar with all the issues that may need to be considered
in responding to the question. If confirmed, I would welcome the opportunity to
learn more about this issue.
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Question 3. In the last several years EPA has used a “downwind extension” policy
to weaken clean air requirements in cities like Washington, Atlanta, Baton Rouge,
Beaumont-Port Arthur and Dallas Texas. As a result, these cities have missed clean
air deadlines and have less protective pollution controls than in cities that actually
receive more transported pollution—cities like Baltimore, Philadelphia, New York,
and Chicago. Four U.S. Courts of Appeal have declared the policy illegal. Will you
pledge that you will not seek to resurrect this policy?

Response. I understand the complications of the transport of air pollution across
city borders and look forward to learning more about this important topic. I will
work to promote clean air policies that protect public health in all U.S. cities and
to ensure that EPA’s policies are consistent with applicable legal requirements.

Question 4. According to the National Park Service, air pollution causes impaired
visibility in most national parks virtually all of the time—and in many parks the
problem is worsening. Will you oppose any further delays in the deadlines for States
to adopt regional haze plans to address this problem, as required by the Clean Air
Act. Do you agree with EPA’s 1999 assessment that all States need to require best
available retrofit technology for large, aging factories and power plants, in order to
meet visibility protection goals?

Response. The Regional Haze Rule provides appropriate tools to improve visibility
in our treasured parks and monuments throughout the West. It recognizes the need
for reduced emissions, which can be accomplished through mandated utilization of
Best Available Retrofit Technology (BART), as well as through a set of milestones
arj&{ backstop cap-and-trade program to achieve reductions that are better than
BART.

Question 5. The Administration’s energy policy stresses increased oil and gas pro-
duction on public lands, and is working diligently on all fronts to accomplish that
goal. However, Federal law seeks to prevent significant deterioration of air quality,
in part by designating areas, which were national parks, and wilderness areas in
1977 as “Class 1” areas to be afforded a higher degree of protection from degrada-
tion of the air quality. EPA reviews Environmental Impact Statements—a current
example is a draft regarding oil and gas development on the Roan Plateau in Colo-
rado, which I understand shows that the air quality at the Maroon Bells Wilderness
Area will be further degraded by such production. In your view, is it acceptable to
allow further deterioration of Class 1 park and wilderness areas? As EPA Adminis-
trator, what will you do about it, both in reviewing these environmental impact
statements and taking enforcement action?

Response. As a result of the western energy crisis, I believe it is fundamental that
we increase our Nation’s energy supply, but that we do so in a way that is environ-
mentally responsible. In Utah, we drafted a new energy policy that increases our
energy supply while reducing air pollution. I intend to continue to use this balanced
approach.

Question 6. EPA is under a court order to enforce the Clean Air Act and issue
a rule by December 31 of this year to reduce toxic mercury emissions from coal-fired
power plants, which are the largest unregulated source in the Nation. Because mer-
cury is a potent toxin that, like lead, causes developmental delays in children at
even tiny quantities, the Clean Air Act requires EPA to set standards based on the
maximum amount that can be technologically reduced. According to a New York
Times report, EPA canceled the technical analysis needed to produce a credible mer-
cury rule after EPA’s top air official consulted with the White House on how to pro-
ceed. Will you ensure that the Agency moves with all necessary speed to do the nec-
essary analysis in time to produce the rule this year?

Response. I am not familiar with all of the issues associated with this question,
and, if confirmed, I would welcome the opportunity to learn more about the issue.

Environmental Enforcement

Question 7. I'd like to bring to your attention some recent enforcement data:

In fiscal year 2002—the first full year, of the Bush Administration—Agency data
suggests that the number of penalties recovered from polluters in civil cases that
were settled in Federal court declined by half compared to the previous 3-year aver-
age. Defendants paid over $130 million, $84 million, and $94 million, respectively,
in fiscal years 1999, 2000, and 2001 to settle judicial actions. In fiscal year 2002,
the U.S. Government was able to recover only $51 million in civil penalties.

EPA is able to reduce penalties somewhat for those companies willing to under-
take “supplemental environmental projects” that bind them to do work that is be-
yond what is required to comply with the law. Agency data shows that the value
of these SEPs declined from a 3-year average of $106 million between fiscal years
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1999 and 2001 to only $43 million in 2002. Does such a drastic drop in Federal en-
forcement concern you? Will you pledge to investigate what has occurred here?

Response. Traditional enforcement measures such as number of inspections con-
ducted, number of cases filed, and penalties collected are useful management tools.
It is also useful to look at “environmental results.” If confirmed, I will support a
strong enforcement program while continuing to refine approaches for measuring
environmental compliance and progress.

CAFOs

Question 8. 1 would imagine that as Governor of a State with a major con-
centrated animal feeding operation you are familiar with the public health problems
associated. with CAFO’s. Circle 4 Farms has had a variety of problems: 80,000 gal-
lons of waste water have polluted the area’s groundwater, employees have gotten
sick from the fumes, residents complain about the smell and worry they too will be
sickened by toxic fumes. Here in Washington, we’ve seen news reports of CAFO in-
dustry representatives meeting secretly with EPA to negotiate an exemption from
the Clean Air Act and CERCLA for CAFO’s. As Administrator, would you support
curtailed enforcement of the Clean Air Act or CERCLA for CAFO’s? Would you sup-
port an exemption from these laws for CAFO’s?

Response. I have not been involved in or briefed on any efforts that you reference.
However, Utah has been a leader in the design of the On-Farm Assessment program
for the hog industry which addresses all environmental media. Utah also has devel-
oped an aggressive program to implement the EPA CAFO rules in our State, which
includes inspecting nearly every animal feeding operation (approximately 3000).
This program has been touted as an effective model for other States. Regarding Cir-
cle 4 Farms, there have been no Clean Water Act violations and no discharges to
surface waters at any time. Our State also regulates Circle 4 through a State
groundwater permit to insure that groundwater is protected. There have been three
formal enforcement actions taken of this permit resulting in a total fine of $48,564.
Groundwater at the site is maintained at high quality.

Question 9. Utah’s Department of Environmental Quality, Division of Water Qual-
ity, submitted comments in opposition to EPA’s new rules regulating CAFO’s, as-
serting that the “Utah Strategy” is the preferred approach. As I understand it, the
Utah Strategy provides for “voluntary” compliance for 5 years, with enforcement ac-
tion to be taken only after the 5 years have passed. Do you concur that years of
“voluntary compliance is the preferred approach?

Response. Utah has not opposed EPA’s new CAFO rules, but did make comments
during rule development to ensure that our effective strategy to quickly and com-
pletely address these operations was not preempted. As a result of our strategy, we
are far down the road in implementing the new CAFO rule. Nearly every animal
feeding operation in the State has been inspected (almost 3000) to identify every
CAFO. All large CAFOs have already been permitted as a result. Small animal feed-
ing operations with runoff problems are tracked and allowed time to voluntarily cor-
rect deficiencies. If continuous progress is not made over a defined period of time,
enforcement actions or permits will be initiated. The Utah strategy has been very
comprehensive in identifying problems and results in permitting or corrective action
much sooner than what would be achieved by a traditional Federal approach.

Question 10. With this background, what assurance can you provide us that as
EPA Administrator you will insure that EPA aggressively oversees the States to in-
sure compliance with the new regulations and will take enforcement action when
necessary?

Response. As I have mentioned in my previous response, Utah has not hesitated
to take enforcement actions where warranted and required under either Utah or
Federal law. Similarly, I understand and support the need for reasonable and effec-
tive oversight of State programs while providing States the flexibility granted under
Federal law to tailor programs to most effectively achieve environmental results.

Question 11. 1 understand that you signed legislation prohibiting Utah residents
from suing CAM’s on nuisance grounds. If you are not aggressive about enforcing
the requirements of the law, what recourse do members of the public have to protect
their health?

Response. I have included the text of law (UC 73-38-7) to which you refer below.
This statute was enacted in 1995 and is a result of urban encroachment on existing
agricultural activities. It is an unfortunate phenomena that people often build new
residences near existing agricultural operations, to enjoy the open space and rural
setting, only to eventually complain about normal farm smells. This statute does
protect public health and safety. It also requires agricultural operations to comply
with Federal, State and local laws.
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78-38-7. Agricultural operations—Nuisance liability.

(1) Agricultural operations that are consistent with sound agricultural practices
are presumed to be reasonable and do not constitute a nuisance unless the agricul-
tural operation has a substantial adverse effect on the public health and safety.

(2) Agricultural operations undertaken in conformity with Federal, State, and
local laws and regulations, including zoning ordinances, are presumed to be oper-
ating within sound agricultural practices.

Question 12. This Administration does not have a strong record of enforcement of
CAFO’s. For example, I understand that the Bush EPA has filed only one Clean
Water Act case in court and 30 administrative actions against CAFO’s. As EPA Ad-
ministrator do you intend to reinvigorate the enforcement of the Clean Water Act
and the Clean Air Act against CAFO’s (and indeed other sources of pollution) or will
you continue on the course set to date by the Administration?

Response. The objective is compliance with environmental laws. I am aware of na-
tional concerns regarding CAFOs. I am also aware that EPA has recently issued re-
vised regulations to better address water pollution from these operations. I am not
familiar with enforcement issues regarding CAFOs. If confirmed I look forward to
being briefed on CAFO compliance, including State and Federal enforcement.

Question 13. Just recently, there has been leaked to the press an amnesty deal,
in which EPA “covenants not to sue” huge animal factories for violations of the
Clean Air Act the Comprehensive Environmental Response, Compensation, and Li-
ability Act (‘CERCLA” or “Superfund” law). In exchange for EPA’s commitment not
to sue, CAFOs will pay $500 in penalties and will contribute $2,500 toward a moni-
toring fund. Any CAFO (or smaller animal feeding operation) may achieve immunity
from EPA prosecution by paying these moneys. Will you support this amnesty deal?

Response. I am .not familiar with the specifics of these negotiations. If confirmed,
I will review them and decide based upon the merits of the issues.

Global Warming

Question 14. According to the National Academy of Sciences report in June 2001—
a report requested by the Bush White House:

“Greenhouse gases are accumulating in Earth’s atmosphere as a result of human
activities, causing surface air temperatures and subsurface ocean temperatures to
rise. Temperatures are, in fact rising. The changes observed over the last several
decades are likely mostly due to human activities, but we cannot rule out that some
significant part of these changes are also a reflection of natural variability.”

(A) Do you agree that global warming is occurring?

(B) Do you agree that the 1990’s were the hottest decade on record?

(C) Do you agree that most of the warming that has occurred over the last 50
years is due to human activities?

(D) Do you agree that global warming threatens water resources?

(E) Do you agree that global warming threatens vulnerable ecosystems, such as
alpine meadows?

Are you aware that the concentration of CO; in the atmosphere has risen more
than 30 percent since the beginning of the industrial revolution?

Are you aware that CO, and other greenhouse gases remain in the atmosphere
for decades to centuries, and that as a result, we will be stuck with elevated con-
centrations of these gases for hundreds of years?

Even if there are uncertainties about the precise impacts from continued emis-
sions growth, isn’t it dangerous to let CO, concentrations keep rising to levels that
haven’t been seen in the whole history of the human race?

(I) Are you aware that power plants are the largest source of CO, emissions in
the U.S., responsible for 40 percent of U.S. CO, emissions?

(J) Are you aware that automobiles are the second largest source of CO, emissions
in the U.S., responsible for about 20 percent of U.S. CO, emissions?

Are you aware that the Administration’s voluntary “goal” for CO, emissions would
allow emissions to continue rising by 14 percent over the next decade—the same
rate that they increased during the last decade?

Response. I am aware of the June 2001 National Academy of Sciences report, but
I do not have sufficient knowledge of the science to provide definitive answers to
this series of questions. The President has proposed a series of immediate, delib-
erate actions that I fully support: establishment of a national goal on the reduction
of greenhouse gas intensity, substantial increases in research, partnerships within
the international and industrial sectors, new agriculture sequestration projects, and
focus on new technologies. These steps will enable us to see reductions in green-
house gas intensity from the work of the international, industry, and agriculture
sectors in the short term, while increasing research and developing new technologies
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for the intermediate to long term. By initiating this work, we will be better able
to inventory reductions from sectors and technologies.

Protection of the Ozone Layer

A very disturbing scientific report last week indicates that the Antarctic ozone
hole is larger this year than it ever has been before. This raises serious questions
about whether we have yet turned the corner on recovery of the earth’s fragile ozone
shield.

Question 15. Governor Leavitt, do you think the United States is doing enough
to protect the ozone layer from ozone-destroying chemicals?

Response. I am aware that the U.S. has been a partner in the Montreal Protocol—
the international agreement to phaseout harmful ozone-depleting chemicals. I look
forward to learning more about what can be done to further protect the ozone layer.

Question 16. The report on this year’s ozone hole is particularly disturbing in light
of the Bush Administration’s slackening efforts to protect the ozone layer. The U.S.
is seeking huge exemptions from the Montreal Protocol—a Senate-ratified treaty
that the U.S. helped negotiate—for methyl bromide, the most dangerous ozone-de-
stroying chemical still in widespread use. Are you aware that the U.S. exemption
request for methyl bromide would reverse the phase-out of this chemical and in-
crease the amount produced in the United States?

Response. I am not familiar with all of the issues associated with the use of meth-
yl bromide. I look forward to learning more about this area and the United States’
efforts to implement the requirements of the Montreal Protocol. I will work to up-
hold all international agreements and protect the ozone layer.

Question 17. Why should the U.S. Government reverse the phase-out of methyl
bromide and allow production of this very dangerous chemical to increase again?

Response. I am not familiar with all of the issues associated with the use of meth-
yl bromide. I understand the phase-out of methyl bromide is an important issue,
and I will work to find alternatives to chemicals such as methyl bromide.

Question 18. Methyl bromide is also an extremely toxic chemical—capable of kill-
ing large numbers of people who inhale only small amounts. Are you aware that
the Department of Homeland Security has expressed concern over the risk that ter-
rorists could kill thousands of people by hijack and releasing supplies of methyl bro-
mide that are in everyday commerce?

Response. I understand there are concerns with the use of methyl bromide and
will work to find alternatives to such chemicals. I will look into the issue of terrorist
usage of such chemicals and coordinate with the Department of Homeland Security
to see what EPA can do to help ensure that such chemicals do not get into the
hands of terrorists.

“Whirling Disease"

Question 19. You have characterized science as often ambiguous and reflecting the
underlying values of the scientists who make assumptions in the scientific process.
During your tenure as Governor of Utah, there was a “realignment” of the Division
of Wildlife Resources (DWR) in which more than 70 employees lost their jobs and
which also resulted in the creation of a new.board for the control of aquaculture,
according to news and subsequent reports. Among the jobs eliminated were those
held by a herpatologist whose honesty about the decline of the frog population in
Utah was reportedly unacceptable to Utah developers and by several staff through-
out the DWR who had been involved in the investigation of “whirling” disease at
the Leavitt family fishery and the illegal transfer of fish from there to other waters.

(A) How do you respond to critics who assert that EPA employees who do not
make “politically correct” assumptions during the scientific process, or who pursue
investigations based on the facts, will, like those employees in Utah, be reorganized
out of their jobs?

Response. This question is based on inaccurate information. I support the use of
science for facts and recognize the capabilities of EPA staff to bring the best science
to solving problems. The reorganization of Utah Wildlife Division. responsibilities
and employees was not in response to actions of individual employees. The reorga-
nizations were conducted within the Department of Natural Resources when a new
Department Executive Director was appointed at the beginning of my administra-
tion; I had no role in the reorganization. The former Chief of Fisheries, Bruce
Schmidt, made it clear in a public forum letter published in the Salt Lake Tribune
that, “throughout the attempt to clean up whirling disease, the Governor had no di-
rect involvement in the decisions made regarding the investigation or the negotia-
tions on actions required to eliminate and/or contain the disease.” (Salt Lake Trib-
une, 9/13, 2003.)
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(B) In response to concerns expressed regarding the current state of morale at the
EPA, you have stated that you would work to gain the confidence of the employees,
spend time listening to them, and try to understand the source of the problem. In
light of this history at the DWR, how do you propose to gain the confidence of EPA’s
employees?

Response. The organizational change referred to occurred more than a decade ago
and ultimately resulted in both improved efficiency and morale. I look forward to
meeting with EPA employees to listen to them, understand the issues, and discuss
the options and recommendations on environmental issues. I hope to earn their
trust through working together, solving problems, and leading by example.

Clean Water Act

Question 20. As EPA Administrator you would have responsibilities as a custodian
of the nation’s wetland resources. The EPA has the power to veto permits issued
by the Army Corps of Engineers for the dredging or filling of wetlands, an authority
seldom exercised. Are there any circumstances under which you, as EPA Adminis-
trator, would veto a proposed permit in order to protect wetlands? If so, please de-
scribe the principles that would guide your veto decision.

Response. As I mentioned during my confirmation hearing, as a Governor over the
course of the last 11 years I have worked on many different occasions on issues re-
lated to wetlands. Wetlands are a very important part of a natural heritage that
we want to protect. If confirmed, I would look at the facts of any particular case
and the options available to me to determine a course of action.

Question 21. A key protection for wetlands is contained in the Section 404(b)(1)
Guidelines and prohibits issuance of a permit for any non-water-dependent project
with impact to wetlands if a practicable alternative with less impact is available.
This rule, in essence says, that because wetlands are so valuable, they should not
be built in if there is a sensible way to avoid doing so. However, this protection is
not fglly complied with. What would you do to insure compliance with this require-
ment?

Response. I am not familiar with the specifics regarding this particular issue and,
if confirmed, would ask to be briefed and then make an informed decision on how
to advance protection of wetlands.

Question 22. The American taxpayers are spending approximately $8 billion to re-
store the Everglades which has been damaged by sprawling development during the
past fifty years. Now there are reports that the Federal agencies, including the En-
vironmental Protection Agency, are allowing similar sprawling developments in
Southwest Florida in an area referred to as the Western Everglades. As a result,
there is a loss of watershed and wetland function, of critical habitat for threatened
and endangered species, and of clean water in an area which is a valuable national
resource. I have written to the acting Administrator asking what steps the EPA is
taking to protect the Western Everglades. What assurances can you provide that we
will not continue the same development mistakes that we made in Southeast Flor-
ida in Southwest Florida? What steps are you prepared to take to protect the West-
ern Everglades?

Response. Although I am not familiar with the particulars of the impact of devel-
opment during the past 50 years on the Everglades, I do know that this Administra-
tion recognizes the importance of working to protect the sensitive aquatic resources
of the Everglades. If confirmed, I intend to learn more about this issue and the ap-
propriate role for EPA in this important work.

RESPONSES BY GOVERNOR MICHAEL O. LEAVITT TO PRE-HEARING QUESTIONS FROM
SENATOR LIEBERMAN

New Source Review

Question 1. The Utah Department of Environmental Quality, Division of Air Qual-
ity (DAQ), wrote a letter to the U.S. Environmental Protection Agency on March 21,
2003 (on letterhead with your name). DAQ criticized the proposed routine mainte-
nance, “repair and replacement” rule that EPA had proposed on December 31, 202.
The Division wrote that the proposed rule “adds an additional complex regulatory
program to the existing case-by-case RMRR exclusion procedure.

Question 1(A). Did that specific criticism refer, at least in part, to the proposed
rule’s “equipment replacement” provision which EPA then promulgated on August
27, 20037 If you believe it did not, please explain why not.

Response. I do not know but am told that the specific suggestion did not refer to
“equipment replacement.” The Division expressed nine concerns that were all di-
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rected to the Annual Maintenance, Repair and Replacement Allowance (AMRRA)
proposal and not the Equipment Replacement Provision (ERP) that was adopted in
the final rule.

Question 1(B). If you believe it did, please state whether or not you agree or dis-
agree, with the criticism and the reasons for your agreement or disagreement.

Response. The Utah Department of Environmental Quality’s primary concern was
that New Source Review needed to be improved. Our suggestions were received and
properly weighed; all were addressed.

Question 2. On March 31, 2003, the Director of the Utah Division of Air Quality
testified at a public hearing about the proposed “routine maintenance, “repair and
replacement” rule that EPA had published on December 31, 2002. His testimony
identified four flaws in the proposed rule and concluded by stating: “The Utah Divi-
sion of Air Quality thinks that the proposal will only create more bureaucracy, cost,
and uncertainty with no proven environmental benefit.”

Question 2(A). Were the four specific criticisms meant to apply, at least in part,
to the proposed rule’s equipment replacement” provision, which EPA then promul-
gated on August 27, 2003? If your answer is “no” with respect to any of the four
specific criticisms, identify the criticism and please provide the basis for your an-
swer.

Response. I am not aware of the intent, but as I read the letter, it appeared to
be advancing the view that further simplicity could be achieved, plus a concern that
adequate records may not be available in some situations.

Question 2(B). For each of the four specific criticisms that were meant in your
view, to apply to the “equipment replacement” provision, please state whether you
agree or disagree with the criticism. In the instances in which you disagree, please
provide the factual basis for the disagreement.

Response. None of the four specific comments appear to reference equipment re-
placement.

Question 2(C). Was the concluding statement quoted above meant to apply, at
least in part, to the “equipment replacement” provision? If no, please provide the
basis for your answer. If the answer is “yes,” please state whether you agree or dis-
agree with the criticism. If you disagree with the criticism, please provide the fac-
tual basis, if any, for your disagreement.

Response. I did not preview Mr. Sprott’s comments and cannot be sure what he
meant.

Question 3. The General Accounting Office has reported that the recent rules
amending the exceptions to the New Source Review program were based on only an-
ecdotal evidence provided by industry groups. (United States General Accounting
Office, Clean Air Act: EPA Should Use Available Data to Monitor the Effects of Its
Revisions to the New Source Review Program (GAO-03-947 August 2003)). Even
Assistant Administrator Jeffrey Hohnstead acknowledged this fact. Do you support
a rulemaking such as this that is not based on any empirical analysis? Would you
zuppo;"t a rulemaking under your supervision that was based only on anecdotal evi-

ence?

Response. As noted previously in response to Senator Jeffords’ question #6, I am
aware that there are differing perspectives concerning the recent changes made by
EPA to the New Source Review program. If confirmed, I would like to understand
in greater depth and detail the data, issues, and perspectives associated with this
ci)lmplex subject. I look forward to the opportunity to be briefed in detail on the NSR
changes.

Question 4. The reforms to the New Source Review program have been criticized
by the General Accounting Office, the Nation 1 Academy of Public Administration,
and State and local air regulators (STAPPA/ALAPCO). Would you be willing to
delay the finalization of the rules to account for these critiques? If not, do you be-
lieve?that the GAO, NAPA, and STAPPA/ALAPCO are all incorrect in their criti-
cism?

Response. Please see the response to Senator Lieberman’s question #3, above.

Question 5. In the fiscal year 2003 Omnibus Appropriations legislation, the EPA
was instructed to commission a study regarding the environmental and public
health impacts of the New Source Review reforms that were finalized on December
31, 2002. If this study shows that the rule will increase pollution and/or have nega-
tive environmental and public health impacts, will you rescind the rule?

Response. Please see the response to Senator Lieberman’s question #3, above.

Question 6. If emissions are demonstrated to increase as a result of either the
New Source Review rulemaking or through some other credible source, would you
rescind the rule in question?
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Response. Please see the response to Senator Lieberman’s question #3, above.

Question 7. Under the New Source Review reforms, States are permitted to imple-
ment their own rules if they are more stringent than the Federal rule. How would
you define “more stringent than the Federal rule?” What burden would the States
need to satisfy to implement their own rules?

Response. Please see the response to Senator Lieberman’s question #3, above.

Question 8. The August 27, 2003 final New Source Review rules regarding the def-
inition of “equipment replacement” are thought to be legally suspect by many legal
commentators. If these rules are struck down by the courts, would you enforce the
previous rules against any emitters that undertake offending projects that were per-
mitted under the new definition of “equipment replacement?”

Response. Please see the response to Senator Lieberman’s question #3, above.

Question 9. Currently, some 13 States plus local air districts in California have
petitioned the court to overturn the New Source Review rule finalized on December
31, 2002. In addition, various States have vowed to or have already filed legal chal-
lenges against the August 27, 2003, final New Source Review rule on “equipment
replacement. Should the States succeed, and the rules be deemed invalid, will you
vow to reform New Source Review by requiring all grandfathered facilities to install
modern pollution controls within the next 10 years as recommended by NAPA?

Response. Please see the response to Senator Lieberman’s question #3, above.

Question 10. Since the summer of 2002, Senator Jeffords and I have repeatedly
asked for documents pertaining to EPA’s internal analysis of the New Source Re-
view rulemakings, including analysis of the enforcement cases and the emissions
impacts of the rules that have now been finalized.

Will you request of EPA that this information be provided to us prior to your con-
firmation hearing?

Response. It is my intention to work with you in a way that would supply us both
with information needed to meet our common goal, which is clean air. If confirmed,
I will look into this request for information.

Application of Enlibra Principles

Question 11. You took the lead in developing the “Enlibra” principles which were
adopted by the Western Governor’s Association for the management of environ-
mental issues. You have also stated that you will use the Enlibra principles as a
model at the Environmental Protection Agency if promoting collaboration among
stakeholders.

One of these principles is the following:

“Collaboration, Not Polarization—Use Collaborative Processes to Break Down
Barriers and Find Solutions.”

Yet in April, you participated in two nationally significant public land policy deci-
sions—the April 9 Memorandum of Understanding between Utah and the Depart-
ment of Interior on processing RS2477 rights of way claims under the new dis-
claimer rule and the April 11 settlement agreement with Utah prohibiting the des-
ignation of new wilderness study areas on our public lands. These agreements were
reached through a secret, non-public process and affected not only the public lands
located in Utah, but public lands throughout the Western United States. With re-
gard to the MOU, critics assert that you refused to involve several stakeholder
groups in the MOU negotiations despite—epeated requests to do so and further,
that you have continued to withhold all information on the negotiations.

(A) Explain how the process for negotiating these two significant agreements with
the Department of the Interior was consistent with the Enlibra principle of collabo-
ration.

(B) Public participation is a fundamental tenant of public land decisionmaking.
Please explain why you believed it was appropriate to reach these agreements be-
hind closed doors in contradiction of the principle of public participation.

(C) What assurances can you provide to skeptics that your application of the
Enlibra principle of collaboration and inclusion will be different in your role as Ad-
ministrator of the EPA than it was in the development of the April agreements?

Response to A, B & C. The MOU is an agreement to open a collaborative public
administrative process in which every American can participate. The MOU itself
does not decide the ownership of a single road. The April 11 agreement was the set-
tlement of 7 years of litigation. During that period, any stakeholder could have in-
tervened, but chose not to.

The RS2477 agreement establishes a classic collaborative process that will avert
decades of polarization and expensive litigation. The wilderness lawsuit occurred be-
cause collaboration broke down. I have engaged. in numerous attempts to resolve
wilderness disputes, including a collaboration where former Interior Secretary Bab-
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bitt and I were able to reach agreement, but the extremes on both sides of the dis-
cussion killed the proposal.

My record as Governor includes many notable examples of successful problem
solving on a large scale issues: Envisions Utah, Partnership For Quality Growth,
Western Regional Air Partnership, and the Grand Canyon Visibility Transport Com-
mission are all examples.

Question 12. You have advocated the principles of Enlibra for problem-solving in-
stead of politics, litigation and obstructionism. Yet your administration as Governor
of Utah has successfully utilized litigation or the threat of litigation to influence na-
tional public policy; notably, the agreements described above were reached after
Utah threatened or filed lawsuits. The current Administration has made use of the
settlement of lawsuits as a device for establishing significant public policy to the ex-
clusion of members of the public. What assurances can you provide to critics who
are concerned that as EPA Administrator you would profess a model of “collabora-
tion” under the Enlibra principles but at the same time welcome lawsuits which pro-
vide an opportunity for additional closed door policymaking in settlement agree-
ments like that which occurred in the Department of the Interior agreements?

Response. The wilderness litigation was not a welcome lawsuit for either side.
Again, I strongly believe in the principle of collaboration and will apply it whenever
and wherever conditions are appropriate. Collaboration rather than polarization or
litigation will always be my preferred method of doing business, and I commit to
deploying it the best of my ability.

Adherence to Precedent

Question 13. The settlement agreement between the State of Utah and the De-
partment of the Interior which prohibits the Bureau of Land Management from
inventorying wilderness-quality lands and designating new wilderness study areas
adopted an interpretation of the Federal Land Policy and Management Act which
contradicts all previous administrations dating back to President Jimmy Carter and
including Presidents Reagan and George H.W. Bush. What re-interpretations of the
clean air and water laws can we expect from you as EPA Administrator?

Response. I enthusiastically support the creation of more wilderness in Utah. I
have engaged in repeated attempts, dating from before my election as Governor, to
get Congress to pass a wilderness bill for Utah. Secretary Babbitt and I jointly put
forward a bill resolving the wilderness issue for half of the State, but without suc-
cess. Long experience has taught me that there is a lot of wilderness to be made
down the middle, but no wilderness to be made on the extremes.

I understand the Congress often provides flexibility in implementing environ-
mental policy. I intend to faithfully implement the Clean Air Act and Clean Water
Act administered by EPA to ensure protection of human health and the environ-
ment.

Concentrated Animal Feeding Operations

Question 14. Large animal feeding operations or, CAFOs, have been identified as
major point sources of water pollution and air pollution. EPA, however, has taken
few steps to regulate these pollution sources, although they are clearly subject to
Federal environmental pollution control laws.

(A) What actions will you take to control these sources?

Response. I am aware of national concerns regarding CAFOs. I am also aware
that EPA has recently issued revised regulations to better address water pollution
from these operations. In my State, we have completed inspections of essentially
every animal feeding operation (about 3000). Every large CAFO has been permitted
and the medium and small ones have been identified and targeted for compliance
assistance or regulatory permitting.

Question 14(B). Since 2002, EPA has imposed a moratorium on enforcement
against air emissions from CAFOs. What act on will you take to reverse that mora-
torium?

Response. I am not personally familiar with this enforcement moratorium. If con-
firmed, I will request a briefing on this issue.

Question 14(C). The Environmental Protection Agency has privately negotiated
with CAFOs regarding potential amnesty from the Clean Air Act in exchange for
limited monitoring of pollution at some CAFOs. Will you end the so-called settle-
ment discussions with industry and act to collect data regarding air emissions?

Response. I am not familiar with the specifics of these negotiations. If confirmed,
I will review them and decide based upon the merits of the issues.

Question 15. The General Accounting Office recently issued a report finding that
EPA and the States are ill prepared for implementation of EPA’s new rule for regu-
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lating wastewater discharges; Livestock Agriculture: Increased EPA Oversight Will
Improve Environmental Program for Concentrated Animal Feeding Operations. (C-
A0-03-285, January 2003). The States have failed to provide for the additional staff
required to process permits, conduct inspections and take enforcement actions. In
addition, EPA has not provided for additional resources to carry its oversight re-
sponsibilities.

(A) What actions will you take to insure the ability of the States to implement
this program?

Response. I am not familiar with the NAS report or the status of permitting and
enforcement actions in other States. If confirmed I will have an opportunity to be-
come more knowledgeable about other State programs. The success of the Utah
CAFO program may prove useful. Through a partnership of the DEQ Division of
Water Quality, the Department of Agriculture and Food, EPA, the U.S. Natural Re-
source Conservation Service, and the Utah Farm Bureau, all of Utah’s CAFOs (over
3000) have been inventoried in the last 18 months. All large CAFOs requiring per-
mits have been permitted. Where groundwater protection is of concern, permits
have also been issued under the State’s groundwater protection program. Small
CAFOs are implementing best management practices; operations with problems are
being monitored and will be required to be permitted if conditions do not improve
to meet standards. All of this work has been accomplished without additional Fed-
eral or State funding, utilizing 1/3 of a scientist’s time within the DEQ Division of
Water Quality to manage the program.

Question 15(B). The GAO report was also critical of EPA’s failure to exercise ade-
quate oversight of the States which, in some cases, have failed to issue permits for
operations that may threaten water quality. Describe your philosophy regarding
oversight of this important program and the action that you will take to improve
EPA’s oversight.

Response. I am neither familiar with EPA’s oversight of other State programs nor
aware of the comments in the GAO report regarding EPA’s oversight. If confirmed
as Administrator of the EPA, I expect to be briefed on this matter.

Question 16. The EPA is currently conducting a variety of studies of the impact
of the constituents of CAFO wastes on public health What assurance can you pro-
vide that these studies will continue? What actions will you take to ensure a thor-
ough and accurate scientific review, without improper bias, so that the investigators
may objectively focus on the issues at hand?

Response. I am not aware of the specific studies that EPA is currently conducting
related to CAFO wastes. If confirmed, I would need to assess what ongoing efforts
the Agency is conducting in this respect. Overall, I do believe it is a priority to use
the best available science and data to support policy decisions and that all major
scientific work products should undergo peer review.

Toxic Release Inventory

Question 17. Do you support the public’s right to know through the EPA’s Toxic
Releage Inventory Program (TRI) about toxic, chemicals released into their air and
water?

Response. Yes. The public needs information about the environment in their area.
This type of information allows people to make informed decisions that affect their
individual lives and communities. The Toxic Release Inventory can provide useful
information for individuals and community planning, as long as the report is used
in the context of TRI, not as a reflection of perceived environmental violations.

Question 18. The EPA has consistently supported a strong Toxic Release Inven-
tory Program, in order to protect the public’s right to know about toxic pollution,
including pollution from the mining industry. According to an August 26, 2003 letter
from Marianne Horinko, Acting Administrator, the EPA intends to engage in a rule-
making to clarify how mining pollution must be reported under the program. Given
the agency’s past strong support for the public’s right to know, will you commit to
ensuring that this rulemaking will continue to allow the public to get information
about all toxic releases from mining operations, such as arsenic, lead and mercury,
regardless of what form those toxic releases take—waste rock or other material?

Response. I am aware of the arguments regarding the listing of mining wastes
as part of the TRI and that the EPA intends to clarify the rules. However, I am
not familiar with all of the issues surrounding the specific topic that you mention.
I look forward to learning more about this specific issue, if confirmed.

Hardrock Mining

Question 19. In a February, 2003 internal report prepared by EPA’s Office of En-
forcement and Compliance, Utah was identified as one of 14 States which had sig-
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nificant non-compliance with discharge requirements under the Clean Water Act.!
In the past 2 years, according to EPA’s Enforcement and Compliance history,
Kennecott Mining in Utah has exceeded the discharges allowed under its Clean
Water Act permit, 6 times, including mercury releases which exceeded its NPDES
permit by 900 percent. Given the record of significant non-compliance in Utah, what
assurance can you give that you will act to ensure full enforcement of the Clean
Water Act, especially with regard to hardrock mining operations?

Response. It is my intention to ensure that the Clean Water Act is enforced fairly
and equitably. I inquired of the Utah Department of Environmental Quality and
was supplied with the following. At the time the reports were pulled from PCS, our
data entry was incomplete, and the missing data was flagged as violations. The data
are now current, and Utah’s rate of noncompliance ranks with the 10 best States
in the Nation.

I am informed that the Kennecott violations cited in the report, five of the six
were not actual violations. Three of the reported violations were due to data entry
errors in PCS, one was a reporting error by the permittee, and one appears to be
a problem with the PCS system itself. The data base has been corrected. One item
which is flagged as a violation is for a compliance schedule being missed on a spe-
cial environmental project done by a third party. This information should not have
been coded into PCS in the first place and is not a Kennecott violation. The reported
900 percent exceedance of mercury was due to an error in coding of the effluent lim-
its. Their actual discharge did not exceed permit limits.

Question 20. EPA has been criticized for inadequate oversight of permitting pro-
grams. What will you do improve EPA oversight of the NPDES program?

Response. It is my understanding that EPA staff have already begun productive
discussions with the States about a number of options to improve oversight of the
NPDES program. I look forward to hearing the results of those discussions and pro-
moting efforts to improve both Federal and State performance in this area.

Question 21. An August 2003 EPA Inspector General’s report evaluating the
EPA’s Hardrock Mining Framework recommends that the EPA should determine
the estimated financial, human health and environmental impacts associated with
hardrock mining sites where the EPA currently has primary responsibility for han-
dling cleanup as well as hardrock mining sites where there is future likelihood that
EPA n)lay have lead cleanup responsibility. (IG Report No.2003—P-00010, August
7,2003).

(A) Do you agree that this is an important task?

Response. I am not familiar with the specific findings. or conclusions of the Au-
gust 2003 EPA Inspector General report on hardrock mining. Generally, as Adminis-
trator, I will seriously consider the findings of the Inspector General and seek the
advice of Agency experts in responding to such findings.

Question 21(B). How would you go about gathering this information?
Response. Please see response to Senator Lieberman’s question #21-A, above.

Question 22. The 2003 IG Hardrock Mining report found that State permitting
and enforcement programs are often not effective for the various environmental
problems related to hardrock mining pollution.

(A) Will you commit to giving mining States adequate oversight to help effectively
implement Clean Water Act permitting at hardrock mines?

(B) The 2003 IG Hardrock Mining report also found that the EPA is not fulfilling
its commitment to implementing the Mining Framework, the goal of which is to pro-
tect human health and the environment at proposed, active, and abandoned mine
sites on both Federal and non-federally managed land though appropriate and time-
ly pollution prevention, control and remediation.

Response to A and B. While I am not familiar with the specific findings or conclu-
sions of the August 2003 EPA Inspector General report on hardrock mining, I agree
that there needs to be an effective partnership between EPA and States in imple-
menting the Clean Water Act to protect human health and the environment.

Question 23. What commitments will you make to strengthen the role of the EPA
in assuring the cleanup of toxic mining waste?

Response. If confirmed, I will continue the strong EPA commitment to clean up
toxic waste sites based on their risk to human health and the environment.

Question 24. A June 1997 IG report found that EPA has not pursued mining regu-
latory opportunities under the Resource Conservation and Recovery Act to mitigate
the environmental damage from mining waste. (EIDMF6-08-0016-7100223, June

1Gugliotta, “Study Documents Failure to Enforce Clean Water Act,” The Salt Lake Tribune,
June 6, 2003.
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1997). Will you commit to pursuing the regulatory options which are available to
EPA under RCRA?

Response. I am not familiar with the specific findings or conclusions of the June
1997 EPA Inspector General report on regulatory opportunities under the Resource
Conservation and Recovery Act (RCRA). If confirmed, I am committed to the effec-
tive implementation of EPA’s RCRA program.

Question 25. Currently, mining sites make up 87 of the sites on the National Pri-
ority List for the Superfund program; demonstrating that the Superfund program
is critical for ensuring the cleanup of mining sites. Will you commit to ensuring that
the resources of the Superfund program are used to clean up mining sites?

Response. If confirmed, I am committed to the effective and efficient use of funds
for all sites listed on the Superfund National Priorities List (NPL), including those
that are mining sites.

Question 26. Will you commit to ensuring that the resources are sufficient to en-
sure cleanup that will protect the environment and human health at all NPL sites?

Response. If confirmed, I am committed to the effective and efficient use of funds
for the cleanup of Superfund toxic waste sites to protect human health and the envi-
ronment.

Cost Benefit Analysis

Question 27. What is your view about the appropriate role and methodology of
cost-benefit analysis in establishing pollution-control requirements and in other en-
vironmental regulatory decisionmaking? What is your view about the appropriate
role of comparative risk assessments that make judgments about allocation of agen-
cy resources and priorities based on the comparative risks of different regulated ac-
tivities and costs of controlling those risks?

Response. If confirmed, I am committed to efficient use of funds for the cleanup
of Superfund toxic waste sites to protect the health and the environment.

In my experience on the State level, agencies consider, among other things, the
costs and benefits of potential regulations. It is my understanding that at the Fed-
eral level, the use of cost-benefit analysis is dictated by both statute and Executive
Orders. If confirmed, I expect to be fully briefed on this process including the poten-
tial role of comparative risk assessment.

Question 28(A). In so far as you support the application of cost-benefit analysis
and comparative risk analysis in environmental decisionmaking generally, what
methodology and standards will you apply in developing and approving regulations
under environmental statutes that require “technology standards” or protection of
public health with an adequate margin of safety, or “feasibility” standards, or pro-
tection of the environment?

Response. If confirmed, I intend to-full) comply with all environmental statutes.

Question 28(B) If an environmental technology standard, for example, satisfies the
statutory criteria mandating such a standard, what assurance can you provide that
you will not reject or delay the standard because you conclude that it fails a cost
benefit test or is low priority under a comparative-risk test?

Response. If confirmed, I intend to comply with all of our environmental statutes.

Question 29. Some of the goods involved in environmental policy—e.g., aesthetic
values, the quality of life in a community, ecological values, health values, and dis-
tributional concerns—are qualitatively diverse, and are difficult or impossible to
monetize, or even quantify. Do you agree? How do you believe such values should
be characterized and taken into account in regulatory decisionmaking?

Response. I am not familiar enough with EPA’s current practices to comment. If
confirmed, I look forward to spending more time on this issue.

Question 30. A decision to discount the value of future benefits, and, if so, the de-
cision to apply a steep discount rate, can very significantly reduce the estimated
benefits of certain regulations, like many environmental regulations, that prevent
long-term ecological harm and long-latency diseases like cancer. Discounting gen-
erally has much less downward effect on the calculated benefits of safety regula-
tions, which tend to prevent more immediate injuries.

(A) Do you agree?

(B) What are your views about whether to discount and what discount rate to use?

(C)? How would you apply discounting to regulations that protect future genera-
tions?

(D) Should we apply a method for calculating benefits under which the preserva-
tion of the lives of our children counts for less than preserving our own lives?

Response to A-D. If confirmed, I will review EPA’s current policy regarding dis-
counting before making a decision. This is a very complex issue, and I look forward
to learning more about it.
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Question 31. EPA has traditionally placed an equal value on all lives saved by
environmental protection. However, in connection with its “Clear Skies” initiative
and other recent regulatory proposals, the administration applied the so-called “sen-
ior discount” factor, an alternative valuation . methodology under which the lives
of Americans seventy and over were calculated to be worth 37 percent less—than
the level at which all other, younger Americans were valued. Using this cynical tool,
the Administration was able to diminish the apparent benefit of life-saving environ-
mental regulations. After a firestorm of criticism from angry seniors, Christine Todd
Whi}f;nhan announced on May 7, 2003, that EPA would no longer use this valuation
method.

“The senior discount factor has been stopped,” Administrator Whitman was
quoted as saying. “It has been discontinued, EPA will not, I repeat, not, use an age-
adjusted analysis in decisionmaking. (Katharine A, Seelye and John Tiemey, “EPA
Drops Age-Based Cost Studies,” The New York Times, May 8, 2003)

(A) Will you likewise ?commit that, if you are confirmed as EPA Administrator,
EPA will not use an age-adjusted analysis in decisionmaking?

Response. I am not familiar with Governor Whitman’s basis for that statement,
but I will review the policy, if confirmed.

Question 31(B). What is your opinion of the use of the Quality-Adjusted-Life-Year
(QALY) to measure the benefits of air pollution controls?

Response. I am only generally familiar with cost-benefit analysis and therefore,
I am not familiar with the particulars of this issue. I look forward to learning more
before articulating a position.

Clean Water Act

Question 32. Currently, the EPA is considering a rulemaking that would redefine
waters over which the Federal Government has jurisdiction. (See January 15, 2003
Federal Register Advance Notice of Proposed Rulemaking (48 Fed, Reg. 1991)).

(A) What is your position on this role?

(B) Are you aware that it would significantly diminish Federal jurisdiction over
water pollution?

(C) How do you respond to the recent analysis prepared by U.S. EPA Region 3,
which purportedly finds that the rulemaking change being considered could result
in more than one-half the streams an one-third of all the wetlands in the mid-Atlan-
tic region losing Federal Clean Water A t protections, according to an article in the
September 5, 2003 Washington Post?

Response to A, B, and C. I have not reviewed the advance notice of proposed rule-
making. If confirmed, I will have an opportunity to review the notice, including the
analysis to which you refer.

Question 33. Thirty States have now commented against this rule, arguing, among
other things, that it is an over-expansive reading of the case law and that it would
create an inordinate regulatory burden on the States. Given these comments, would
you agree to narrow the rule?

Response. If confirmed as EPA Administrator, I will carefully consider the views
of all interested parties, including States, which have a critical role in the protection
of our nation’s waters.

Question 34. How would you act to assure that sources of polluted runoff are ap-
propriately controlled?

Response. If confirmed, I would work with States under their own water protec-
tion laws and with other Federal agencies, such as the Department of Agriculture
to assure that sources of polluted runoff are appropriately controlled.

Question 35. Do you believe additional investment in our nation’s drinking water
and wastewater infrastructure is needed? How much? How would you propose to fi-
nance it?

Response. I know from first hand experience that our drinking water and waste-
water infrastructure is aging and that local communities have significant needs. I
am not yet prepared to articulate policy inclinations’ at this level of detail.

Additional Matters

Question 36. There have been many instances over the past 2 years where EPA
analysis and science have not been made available or congressional scrutiny.

(A) Under your leadership, will you cooperate with both parties in Congress to
provide complete transparency of the EPA decisionmaking process?

Response to A & B. If confirmed, I intend to provide you with EPA’s best profes-
sional advice and analysis.

I am personally committed to cooperating with the Congress and its committees
and making progress on the many important and complex environmental issues fac-
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ing EPA and the States. I understand and respect Congress’s role in oversight, and
if confirmed, I will cooperate with Congress and its committees to the fullest extent
possible.

Question 37. A point of contention in the debate surrounding multi-pollutant legis-
lation is whether such an approach should regulate emissions of CO, from power
plants. In the absence of Federal action, many States have now begun to regulate
CO; emissions themselves. Would you support the inclusion of mandatory reduc-
tions in CO; emissions in multi-pollutant Legislation?

Response. I support the President’s Clear Skies Initiative, and I recognize the
value of market-based approaches, such as the acid rain training program, to reduce
emissions. However, if legislation requiring EPA to establish mandatory reductions
of CO3 is enacted, as Administrator, I would implement the law.

Question 38. EPA is under court ordered deadlines for many rulemakings, includ-
ing rulemakings under the Clean Air Act related to Maximum Available Control
Technology (MACT) and to the NOx State Implementation Plans. Will you commit
to finalizing all of these rulemakings pursuant to the deadline?

Response. I am not familiar with the current status of EPA’s efforts to meet these
specific court ordered deadlines. If confirmed, I will strive to ensure that EPA ad-
dresses these deadlines in a timely manner.

Question 39. One of the important functions that the EPA performs is to review
and comment on Environmental Impact Statements, which are prepared by Federal
agencies in compliance with the National Environmental Policy Act. Last year, a
high ranking official of the Department of the Interior challenged EPA’s comments
regarding an EIS for a large energy exploration project. What assurances can you
provide that EPA professionals will be allowed to provide their expert technical ad-
vice on EIS without improper influence from officials who seek a pre-determined
outcome in agency decisions?

Response. I support EPA’s important role in implementing NEPA, and can assure
you that, if confirmed, the advice of EPA’s professionals will guide my decision-
making.

Question 40. Would you support legislation increasing fuel economy standards for
cars, SUVs, mini-vans, and other light trucks? What goals and timetables would you
set?

Response. Whether or not fuel economy legislation is appropriate is not a topic
with which I am familiar. I do not have a position on this matter at this time.

Question 41. Do you support full implementation of the Food Quality Act to assure
that America’s food supply is safe from dangerous pollutants?

Response. If confirmed, I will review the current implementation efforts under the
Food Quality Protection Act of the EPA. I can assure that I fully support protection
of America’s food supply.

Question 42. Do you believe that chemical plants should be required to conduct
vulnerability assessments and implement security measures following the terrorist
attacks of 9/11? Should such measure be voluntary? Should the measures require
pollutant source reduction measures?

Response?. I have not been briefed on these proposals, and do not have a position
at this time.

Question 43. Do you believe the public has the right to know about the full range
of toxic chemicals in food, drinking water, and consumer products? Do you support
legislation to require manufacturers to disclose the potential health effects of chemi-
cals that they expose to the public?

Response. I am not familiar with the legislation that you reference.

Question 44. Do you support reinstating the Superfund taxes?

Response. First priority is for polluters to pay, using Superfund’s liability system.
Beyond that, I support funding the cleanup of Superfund sites, but I do not have
sufficient information to declare an opinion on the source of funding.

Question 45. Please explain your view of the role in the Federal Government in
environmental protection. Include in particular, the role of the Federal Government
in the enforcement of environmental protection laws.

Response. The Federal Government, through EPA, has the responsibility for im-
plementing nondelegated programs or portions of programs. Where a program has
been delegated to a State, the State is responsible for enforcement, and EPA’s role
is one of oversight of the State program. Establishing national environmental stand-
ards is an appropriate role for EPA. However, States and local governments need
the flexibility of “neighborhood solutions” in order to effectively and efficiently im-
plement the standards.
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Question 46. Please explain your view of the role of State and local government
in environmental protection.

Response. Where State and local governments implement environmental laws that
have been delegated by EPA, they have the primary responsibility for implementa-
tion, the State has ultimate responsibility for meeting the responsibilities of pri-
macy, and the State and EPA work as co-regulators in meeting the objectives of en-
vironmental programs. Where State and local governments implement laws, such as
local planning and zoning or State groundwater protection, the State and local gov-
ernments have sole regulatory authority. Many times, a project will require various
permits or approvals from all three levels of government. It has been our experience
in Utah that, when local, State, and Federal entities and stakeholders come to the,
table with their individual authorities and capabilities to work together in partner-
ship, and collaboration, they accomplish more environmental progress than they
could individually.

Question 47. The States have been taking a much more active role in the enforce-
ment of environmental law in recent years, but some States the institutional capa-
bility (sic) possessed by the Federal Government to support these efforts. How do
you plan to provide support to the States for their environmental enforcement an
compliance tracking? What is your position on cooperating with the States in their
enforcement efforts?

Response. As a Governor, I am committed to a strong State-Federal partnership
to protect the environment. If confirmed, I will seek the input of the States in deter-
mining how to best support their efforts and how to appropriately tailor our support
to address their most pressing needs.

Question 48. Many State environmental—protection budgets have been severely
cut in the past several years, with a corresponding effect on their ability to admin-
ister delegated or authorized Federal environmental programs. For example, it has
been reported that the State of California may have to cut the budget for. its envi-
ronmental protection programs by nearly 50 percent over its budget of 2 years ago.
As EPA Administrator, how do you purpose to address this problem to ensure the
continued effectiveness of the ration’s environmental programs?

Response. I know that many States face budget difficulties. If confirmed as EPA
Administrator, I believe EPA will need to work with individual States to identify
creative solutions that address their circumstances. Both EPA and States will need
to work hard to meet the challenge of tight budgets.

Question 49. The Department of Defense has proposed exemptions from the Clean
Air Act, the Superfund Law, and the Resource Conservation and Recovery Act for
military readiness and training activities. Do you support these exemptions? Why?

Response. I am not familiar with the specific details of this legislation. I support
the efforts of the Department of Defense in training our military men and women
to do their job, and I am sensitive to the training needs of the military at training
ranges. There are, however, many operational and cleanup activities ongoing at
Utah military installations that require regulatory oversight in order to assure ap-
propriate protection of public health and the environment.

Question 50. What is your view of the government’s obligation to the public health
of all Americans practically low income families in economically distressed commu-
nities, who are exposed to a disproportionate amount of toxic pollutants; and senior
citizens?

Response. I believe all Americans deserve to benefit equally from the Federal Gov-
ernment’s environmental protection efforts.

Question 51. Do you believe local officials have the ability to choose to disregard
Federal environmental law within their jurisdictions? What if a local or State offi-
cial was not following or enforcing the Clean Water Act? As EPA Administrator,
what would you do in such circumstances?

Response. Quite simply, I believe everyone should follow the law.

Question 52. Do you acknowledge the pressing problem of global warming is being
established by scientific fact? Are you committed to reducing the greenhouse gas
emissions that cause it? Do you view voluntary measures t reduce greenhouse gas
emissions to be sufficient?

Response. A passive approach to address climate change is insufficient. The Presi-
dent has proposed a series of immediate, deliberate actions that I fully support: es-
tablishment of a national goal on the reduction of greenhouse gas intensity, substan-
tial increases in research, partnerships within the international and industrial sec-
tors, new agriculture sequestration projects, and focus on new technologies.

Question 53. Some critics assert that while you say you have protected the envi-
ronment, your actions appear not to be consistent with this claim. One example in-
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volves the DOI/State of Utah MOU on RS2477 claims. These critics point out that
after the RS2477 MOU was released, you stated: “If a road is in a national park,
wilderness area or even a wilderness study area, we are not claiming it.”2 Yet, ac-
cording to an August 11, 2003 Federal Register notice proposing closure of a road
in the Canyonlands National Park in Utah, the State of Utah and San Juan County
assert that they have a RS2477 right of way for the road, the use of which the Na-
tional Park Service believes is impairing park values. It appears that this assertion
of a claim for an RS2477 road is inconsistent with your statements that Utah would
not make claims in national parks. Critics fear that as EPA Administrator your ac-
tions will continue to be inconsistent with your statements. What assurances can
you provide to such critics that your actions will be faithful to your statements re-
garding protecting the environment?

Response. There is no inconsistency. The State of Utah does not assert a claim
to the Salt Creek Road in Canyonlands National Park. National Parks are explicitly
excluded from the RS2477 resolution process set forth in the DOI/Utah agreement
of April 2003. I stand by that agreement. The erroneous statement in the Federal
Register reflects facts that predate the agreement by two to 3 years. At that time,
the State intervened in a lawsuit over Salt Creek Road in order to preserve impor-
tant legal precedents then being challenged.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR BOXER

Question Regarding EPA Rollbacks

Question 1. Governor Leavitt, the EPA’s charge is to protect public health and the
environment. However. during this Administration’s tenure there have been over
300 environmental and public health rollbacks, more than 40 of them originating
from the EPA. I attached a list of all of the EPA rollbacks.

Are you aware of all of these rollbacks?

Please comment on each separate rollback—whether you view it as protecting
public health and the environment and why or why not—prior to this committee’s
voting on your nomination.

Response. The list of actions you have provided covers a wide range of Agency ac-
tions taken and statements made over the past 2 years. Many relate to complex
issues on which I have not been fully briefed. I regret that I cannot at this time
assess your characterization of these as “rollbacks.” I reiterate that, if confirmed,
I intend to fully enforce the laws enacted by Congress and to protect the health,
safety and environment of the American people.

TRANSPARENCY AND PUBLIC PARTICIPATION IN DECISION-MAKING

Friday Night Rollbacks

Question 2. Governor Leavitt, I strongly believe that one of the cornerstones of
a democracy is the openness and transparency of our government and its decision-
making. Do you agree with me on this?

I also believe strongly that part of openness and transparency in a democracy re-
quires that a democratic government inform the public of its policy decisions and
the rational for them? Do you agree with me on this?

I also believe that a key part of informing the public in a democracy is ensuring
that the government provides the public and its representatives with sufficient in-
formation to evaluate a decision, or a policy. Do you agree with me on this?

Governor Leavitt, are you aware are you aware that this Administration has a
pattern of issuing environmental and public health rollbacks late in the afternoon
on a Friday or on the eve of a holiday? Are you familiar with the 5 late Friday EPA
rollbacks from 2003?

Are you aware that when this Administration does issue these rollbacks, it is in-
variably to the media and it is hours or days later before elected representatives
are provided with the details of the rollback? Do you think that such behavior re-
flects a respect for Democratic principles?

Are you aware that the EPA changed a 25-year old policy prohibiting transfers
of land contaminated with PCBs until it the PCBs were cleaned up? Are you aware
that the EPA did not notify the public about this policy, and that it is known only
because it was leaked to a reporter? Governor Leavitt, is that good democratic gov-
erning in your mind?

2 Leavitt, “Searching for a Map to Navigate Roads Debate,” The Salt Lake Tribune, April 20,
2003



133

Are you aware that this Administration frequently refuses to provide back up doc-
umentation for the public health benefits it claims in these rollbacks, such as its
New Source Review decisions? Do you think that such behavior reflects a respect
for Democratic principles?

Governor Leavitt, will you commit to us here and now that you will stop the pat-
tern of announcing rollbacks late on Fridays and on the eve of holidays?

Governor Leavitt, will you commit to us here and now that elected representatives
will be provided with information on regulatory decisions on a time scale that allows
us to meaningfully assess Sand inquire into the meaning and the rationale of the
decision prior to the close of business?

Governor Leavitt, will you commit to providing this information to all Senators
and Representatives at the same time, regardless of their party affiliation?

Response. Like you, I believe that it is important to have an open and transparent
government. I am not familiar with the past practice that you reference, but I look
forward to working with the committee and will make every effort to provide assist-
ance and information in a timely and comprehensive manner.

Answering congressional Requests

Question 3. There is a large backlog of congressional requests from the past 2
years where EPA has failed to be sufficiently responsive. Most notably, EPA has re-
fused to provide information on the environmental impacts of the proposed and fi-
nalized changes to the New Source Review program under the Clean Air Act and
information on its Superfund program. The NSR changes made by the Bush Admin-
istration in December and August alone put thousands of lives at risk. The Super-
fund slowdown has also placed untold numbers of people needlessly at risk. Clearly,
this EPA has abandoned its long-standing practice of providing non-partisan, unbi-
ased analysis for Congress, particularly committee chairman and ranking members.

Governor Leavitt, are you aware that this committee was twice on the verge of
subpog)naing EPA for information; once on Superfund issues and once on NSR
issues?

Governor Leavitt, will you pledge to work with Congress and honor our requests
for information?

Will you pledge to present to the pubic and its representatives all of the analysis
underlying EPA’s decisions during your tenure?

Response. It is my desire to have a very straightforward, candid and open rela-
tionship with the committee and other Members of Congress, as I indicated during
the hearing and in our private meetings. There have always been tensions between
branches of government, but my record as Governor in working hard to commu-
nicate is solid, and it will be my objective to be as responsive to you and to the peo-
ple of this country as possible.

Superfund

Question 4. Superfund sites are the most hazardous waste sites in our Nation.
The Superfund law was born out of the Love Canal experience, where a school
ground was built on top of an old industrial site contaminated with a variety of toxic
pollutants, including PCBs. A key part of Superfund has long been the Superfund
Trust Fund, a fund into which polluters pay to ensure the cleanup of orphaned sites,
or sites where the responsible parties are refusing to accept responsibility.

Governor Leavitt, the Administration’s fiscal year budget for Superfund shifts
funding for the cleanup of our nations most hazardous waste sites from the polluters
to the taxpayers. President Bush is the first President since passage of the Super-
fund law in 1980 who has not supported the polluter pays principle.

Governor Leavitt, do you believe that polluters should pay for the pollution they
cause, or do you believe that the innocent taxpayers, who are already bearing the
public health and environmental costs of this pollution, should be the ones to pay
to clean up this pollution?

Response. I support the polluter pays principle, which I understand is the Admin-
istration’s position. Parties responsible for the toxic waste at Superfund sites are re-
sponsible for cleaning them up. If confirmed, I commit to continuing a strong EPA
Superfund enforcement program.

Question 5. According to a Resources for the Future Report to Congress, EPA has
catalogued more than 43,000 potentially contaminated sited in its Comprehensive
Environmental Response, Compensation, and Liability Information System
(CERCLIS). More than 41,000 of these sites have had a preliminary assessment to
determine whether cleanup is necessary. However, only a small number, approxi-
mately 1200 have been placed on the National Priorities List (NPL), which was in-
tended to be the official register of the nation’s most hazardous waste sites. NPL
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sites are the focus of the Superfund program as they are the only sites that EPA
can fund under the Trust Fund.

From 1998—2001, EPA proposed listing an average of 38 sites each year and ac-
tually listed an average of 32. In 2002, EPA proposed 9 sites and listed 19, and in
2003, EPA proposed 14 sites, and listed only 8.

Governor Leavitt, what will you do to ensure that the tens of thousands of sites
not on the Superfund NPL are cleaned up?

Response. In my experience, the States cleanup far more contaminated sites than
does the Federal Government under the Superfund program. I support the contin-
ued partnership between the Federal Government and State and local governments
in addressing the cleanup of contaminated sites.

Question 6. Governor Leavitt, the Administration has repeatedly asserted that it
has “long-standing commitment to clean-up contaminated sites.” However, the Ad-
ministration’s 2004 budget proposes to flat line cleanups at 40 per year, down sig-
nificantly from its estimate of 75 for 2001, and less than half the average of 87
cleanups completed per year in the last 2 years of the Clinton Administration.

Governor Leavitt, do you think that cutting in half the number of clean-ups com-
pleted translates into a commitment to cleaning up contaminated sites?

Response. I do not have sufficient information to evaluate whether the number
of cleanups alone demonstrates the Administration’s commitment to clean up sites.
If confirmed, I would assure that the Agency makes the best use of the funds avail-
able and would target funds based on risk to human health and the environment.

Question 7. Governor Leavitt, the Administration frequently asserts that site
cleanups underway are more complex sites than previous site cleanups. However,
EPA has been cleaning up extremely complex sites for decades and I am unaware.
of any evidence indicating that the complexity of sites has changed radically over
the last 2 years. After the EPW hearing on the President’s budget request for 2004,
I asked the following questions, which have yet to be fully answered by the Bush
Administration:

« Please provide a detailed explanation of what constitutes a more complex site.

¢ In addition, please summarize the information that your Agency has received
that indicates such a radical change in site characteristics over the last 2 years and
provide that documentation to this committee.

Governor Leavitt, please provide me with a full and complete response to these
questions, along with data to back up your response.

Response. I am not familiar with the specific findings of the Agency on the com-
plexity of site clean-ups, nor am I privy to the information EPA has received over
the last 2 years on this matter. If confirmed, however, I commit to looking into your
data request.

Question 8. Governor Leavitt, in April 2002, Marianne Horinko, Assistant Admin-
istrator for the Office of Solid Waste and Emergency Response, testified before this
committee under oath. During that testimony she indicated that if the Fund were
not “robust”, the Administration would revisit reinstating the polluter fees. Her
exact quote was:

“I'm certainly not ruling out the tax. The Administration this fiscal year felt that
in the 2003 budget we still had a relatively robust funding source in the remaining
trust funds, that we did not have to propose the Superfund tax, but we will look
at that again in 2004 and see if we need to revisit that position.”

The Trust Fund will be broke as of October 1, 2003, with the full costs of cleanups
shifting to taxpayers. As you know, this was exactly reversed in 1995, when tax-
payers paid 18 percent of the costs and polluters 82 percent.

Governor Leavitt, as the Trust Fund clearly is no longer “robust”, do you believe
that the Administration should reinstate the polluter fees? If not, please explain
why not.

Response. I support the polluter pays principle, which I understand is the Admin-
istration’s position.

Parties responsible for the toxic waste at Superfund sites are responsible for
cleaning them up. If confirmed, I commit to continuing a strong EPA Superfund en-
forcement program.

Question 9. EPA’s data indicates that one in four people in America, including ten
million children, live within four miles of a Superfund site. Yet this Administration
has broken with the Reagan, Bush and Clinton Administrations by opposing the
Superfund polluter fees that pay for cleaning up abandoned sites. At the same time,
the pace of cleanups has plummeted during this Administration, from an average
of 87 annually during the last Clinton Administration, to only 40 over the last cou-
ple of years. What will you do to increase the pace of Superfund cleanups?
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Response. If confirmed, I am committed to the effective and efficient use of fund-
ing for sites listed on the National Priority List (NPL) to protect human health and
the environment. I do not at this time have sufficient information to articulate a
policy for Superfund Cleanups at this level of detail.

Question 10. A recent GAO report confirmed that the Superfund trust fund, which
once contained over $3.6 billion, will be entirely exhausted in just a few weeks. The
full costs of cleaning up abandoned sites and for program administration—roughly
$1.5 billion—will now need to be borne by the general treasury. Do you agree with
the Administration that polluters should not pay the cost of cleaning up abandoned
sites, and that instead such costs should be foisted on the average taxpayer?

Response. As I have stated above, I am committed to the effective and efficient
use of funds for sites listed on the NPL to protect human health and the environ-
ment. My first priority is for polluters to pay, using Superfund’s liability system.
I support the President’s proposal to increase funding for Superfund, but I do not
at this time have a position on any pending or proposed legislation concerning the
source of funds.

Governor Leavitt’s Past Record

Question 11. On April 9, 2003, you developed a “Memorandum of Understanding”
(MOU) with the Department of the Interior affecting rights of ways across Federal
lands. This MOU sets up a process for counties to make rights of way claims across
Federal lands in Utah, including lands proposed for wilderness designation.

On April 11, 2003, you reached a settlement with the Department of Interior over
the management of public lands in the State of Utah. This settlement stemmed from
a lawsuit where the State of Utah sued the Bureau of Land Management, chal-
lenging former Interior Secretary Bruce Babbitt’s authority to have additional acres
considered for wilderness designation. In exchange for dropping the lawsuit, the In-
terior Department overturned temporary wilderness protection for nearly 6 million
acres in Utah.

In both instances, the public was unable to provide input, even though these deci-
sions had significant impacts on their public lands. This lack of public participation
is in direct conflict with your stated support for collaboration in environmental man-
agement.

. (iandy(r))u explain why the public was left out of these decisions affecting their pub-
ic lands?

Response. The public was not left out of these decisions. In the case of the RS2477
roads, the MOU is an agreement to open a collaborative public administrative proc-
ess in which every American can participate. The MOU itself does not decide the
ownership of a single road. The April 11 agreement was the settlement of 7 years
of litigation. During that period, any stakeholder could have intervened, but chose
not to. The wilderness lawsuit occurred because collaboration broke down. I have
engaged in numerous attempts to resolve wilderness disputes, including a collabora-
tion where former Interior Secretary Babbitt and I were able to reach agreement,
but the extremes on both sides of the discussion killed the proposal.

Question 12. Can you assure the committee that you will have transparency and
public participation 1in decisionmaking?

Response. I commit to public participation and transparency in accordance with
Federal laws in the decisionmaking process.

Question 13. Can you envision similar circumstances as EPA Administrator where
you will feel it necessary to cut out the public and key stakeholders from decisions
affecting environmental laws and their enforcement?

Response. My record as Governor includes many notable examples of successful
problem solving on a large scale issues with the collaboration of the public and
stakeholders; Envisions Utah, Partnership For Quality Growth, Western Regional
Air Il’artnership, and the Grand Canyon Visibility Transport Commission are all ex-
amples.

Question 14. According to an article in the “High Country News” (May 27, 1996)
and statements made in “Science Under Siege” by Todd Wilkinson, when scientists
in the Utah Division of Wildlife Resources offered information or positions that
sought to encourage protection for endangered species, they were reassigned or pres-
sured to leave.

Will EPA employees be permitted to provide scientific information—including in-
formation that challenges or questions existing policies—without fear of losing their
jobs or other retaliatory actions?

Response. Yes.

Question 15. According to an article in “High Country News” (May 27, 1996), out-
breaks across the West in wild trout streams of whirling disease—a parasitic infec-
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tion of trout and salmon that can deform the skeletal systems of wild fish species—
was traced to a hatchery owned in part by you, Governor Leavitt, and two of your
brothers. Since the State of Utah prohibited the release of hatchery-raised fish un-
less they are disease-free, your family was charged with 30 violations of State aqua-
culture laws. The article states that the fisheries chief who assisted in the case,
Bruce Schmidt, was fired, along with 18 other mid-and upper-level management
jobs in his department.

As Administrator of the EPA, will you fire those responsible for enforcing environ-
mental regulations, if the regulated party is a family member or a colleague?

Response. This question and the article that is referenced are based on inaccurate
information. As Governor, I have scrupulously avoided making statements or taking
actions that could influence State regulations of the aquaculture industry. Personnel
changes at the State Division of Wildlife Resources were unrelated to whirling dis-
ease and based on recommendations from a national consultant. They occurred as
part of a statewide restructuring that impacted every State agency as I began my
public service. The former Chief of Fisheries, Bruce Schmidt, made it clear in a pub-
lic forum letter published in the Salt Lake Tribune that, “throughout the attempt
to clean up whirling disease, the Governor had no direct involvement in the deci-
sions made regarding the investigation or the negotiations on actions required to
eliminate and/or contain the disease.” (Salt Lake Tribune, 9/13, 2003.)

September 11 and White House Interference in EPA Decisionmaking

Question 16. There have been a number of incidents regarding inappropriate
White House interference in EPA decisionmaking. The two most notable insights of
White House interference come from a leaked memo regarding the June 2003 “Draft
Report on the Environment,” where the Administration pressured the EPA to re-
move all references to climate change, and a recent EPA Inspector General report
that concluded that White House staff directed EPA to alter its press releases about
environmental safety in New York City following the September 11 tragedy.

In contrast, Russell Train, former EPA Administrator, wrote the New York Times
and said: “Having served as EPA Administrator under both Presidents Nixon and
Ford, I can state categorically that there never was such White House intrusion into
the business of the EPA during my tenure. The EPA was established as an inde-
pendent agency in the executive branch, and so it should remain. There appears
today to be a steady erosion in its independent status.”

Governor Leavitt, do you agree with Mr. Train’s view of the EPA? Will you stand
up to the White House if they continue to interfere with EPA’s responsibilities to
provide unbiased scientific analysis, fully disclose environmental information, and
enforce the nation’s environmental laws?

Response. I will commit to you that the President will always know where I stand
on issues. When presenting the President with an issue I will provide him with the
facts as I understand them, the best available science and the opinions of EPA’s
staff.

PCB’s Land Transfer

Question 17. Governor Leavitt, do you believe that government has an obligation
to inform the public and its representatives when it changes its positions on issues
critical to public health and the environment?

Response. I strongly believe it is EPA’s duty to provide critical health information
to the public that is reliable and accurate as soon as that information is gathered
and validated.

Question 18. Governor Leavitt, do you believe that EPA should inform the public
and its representatives of a decision to dramatically ease land reuse of parcels con-
taminated with polychlorinated biphenyls (PCBs), one of the most dangerous and
persistent chemicals known to man, and a decision which overturns a 25-year un-
derstanding of statutory language, or should EPA make such a decision with no
public participation, no announcement, and no data?

Response. I strongly believe it is EPA’s duty to provide critical health information
to the public that is reliable and accurate as soon as that information is gathered
and validated.

Perchlorate

Question 19. Governor Leavitt, so you believe that it is EPA’s responsibility to reg-
ulate contaminants in drinking water that threaten public health and the environ-
ment?

Response. I believe it is EPA’s responsibility to take appropriate action to address
threats to public health and the environment. That responsibility must be carried
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out based on sound science and a consideration of all the relevant factors at issue
within established statutory frameworks.

Question 20. Governor Leavitt, would you find it acceptable to delay issuing such
a standard after decades, and hundreds, of studies confirming the dangerousness of
a chemical?

Response. I am not familiar with the specific circumstances to which you allude.
Every American deserves to have clean drinking water and, if confirmed, I will work
to address drinking water issues as expeditiously as appropriate under the cir-
cumstances.

Question 21. Based on your responses above, will you commit to immediately fi-
nalizing a safe drinking water standard for perchlorate that is protective of the most
vulnerable populations, specifically newborns, children and pregnant mothers?

Response. I will commit to working with the dedicated professionals at EPA to
take appropriate action.

Question 22. As you may know, the State of California has what could be de-
scribed as one of the most serious groundwater pollution problems caused by the
rocket-fuel chemical perchlorate. The perchlorate pollution, which is impacting tens
of thousands of my constituents in the San Bernardino County area, has forced sev-
eral water providers to shut down or restrict use of approximately 20 groundwater
production wells. More recently, several water emergencies have been declared in
the area because of the pollution. The perchlorate pollution is located in an area for-
merly occupied by, among others, a Department of Defense weapons storage facility.
The perchlorate contamination is causing severe water supply problems and is hav-
ing serious negative consequences on economic growth and development in San
Bernardino County.

A delegation of representatives from some of the impacted water providers will
be coming to Washington on October 8, 2003, to meet with DOD Assistant Secretary
John Woodley to develop solutions to this water crisis.

Governor Leavitt, I believe it is important for the new EPA Administrator to play
a key role in developing a solution to the emerging perchlorate crisis. If you are con-
firmed, would you be willing to meet with representatives of the affected water pro-
viders on October 8, 2003, to assist in the review of the conditions associated with
the perchlorate pollution and to develop solutions to this water crisis?

Response. I will commit to working with the dedicated professionals at EPA to
take appropriate action.

Mercury

Question 23. Mercury is a potent neurotoxin that has made its way into the food
supply, contaminating fish and posing a risk to people and wildlife that consume
fish. Most at risk are children and the unborn. According to the Centers for Disease
Control and Prevention (CDC), one in 12 women of childbearing age (8 percent) has
blood mercury levels exceeding the EPA safe level for protection of the fetus. This
translates into approximately 320,000 babies born annually in the United States at-
risk for neuro-developmental delays. 44 States nationwide have issued advisories
warning people to limit consumption of fish caught from inland lakes, streams and
coastal waters.

EPA is under a court order to enforce the Clean Air Act and issue a rule by De-
cember 31 of this year to reduce toxic mercury emissions from coal-fired power
plants, which are the largest unregulated source in the Nation. Because mercury is
a potent toxin that, like lead, causes developmental delays in children at even tiny
quantities, the Clean Air Act requires EPA to set standards based on the maximum
amount that can be technologically reduced. The analysis was promised to be deliv-
ered to an advisory committee made up of industry, conservation groups, and others,
but the meeting to review the data was canceled and they still haven’t received it.

According to a New York Times report, EPA canceled the technical analysis need-
ed to produce a credible mercury rule after EPA’s top air official consulted with the
White House on how to proceed.

Governor Leavitt, will you ensure that the Agency moves with all necessary speed
to do this necessary analysis in time to produce the rule this year? Will you ensure
that EPA shares this analysis with its advisory group in a timely manner to solicit
their input?

Response. I am not familiar with all of the issues associated with this question,
and, if confirmed, I would welcome the opportunity to learn more about the issue.

Question 23. As you know, the EPA has been aggressively promoting the Adminis-
tration’s “Clear Skies” legislation in Congress. Clear Skies would eliminate the mer-
cury rule that EPA must propose by the end of the year and replace it with a stand-
ard that was picked by the White House. The standard that the White House picked



138

is far weaker than what EPA had recommended to the White House, according to
press reports. No analysis was provided to justify using the weaker mercury num-
bers, and pointed out about, EPA is now refusing to complete its analysis. The
major polluters in the electric utility industry are likely hoping that EPA will “cook
the books” to justify a mercury rule that is as weak as the President’s “Clear Skies”
proposal.

The Clear Skies proposal is far weaker than faithful enforcement of the current
Clean Air Act requirements. Environmental groups have obtained a secret briefing
that EPA staff provided to electric utilities during this Administration. The briefing
demonstrates that the Clear Skies proposal could allow as much as five times more
mercury pollution than the current Clean Air Act in 2010.

Governor Leavitt, how do you intend to assure Congress and the public that the
mercury standard in the Clear Skies proposal is at least what the Clean Air Act
requires today?

Response. I am not familiar with the differing mercury standards. However, I am
conr}kmitt%d to implement the Clean Air Act. I expect to be briefed on the issue, if
confirmed.

Enforcement

Question 24. According to an investigative report by the “Sacramento Bee”, sev-
eral EPA enforcement officials say they have been pressured by management to pad
their enforcement statistics and make it look like they are pursuing more violations
of environmental laws than they really are.

The statements by EPA officials and the information they provide appear to sug-
gest an orchestrated effort to disguise the fact that EPA is pursuing fewer investiga-
tions than in the past. For instance, the “Bee” reported that EPA has lumped 190
counterterrorism-related investigations into its annual performance report to Con-
gress that year, identifying them as EPA-initiated “criminal investigations.” One
senior EPA agent said: “I called the FBI and said, “If you need us, give us a call.”
That warranted a (criminal) case number. There was no investigation.”

The “Bee” also reported that EPA agents said headquarters pressured them to
open criminal investigations on weak leads and on pollution violations they knew
had little or no chance of prosecution. “We were encouraged to do that—find any-
thing that’s got any breath to it and put a case number on it,” one senior agent said.
“We were approaching the end of a fiscal year. They wanted to make it look like
a good year.”

Governor Leavitt, will you commit to investigate this matter and ensure us that
EPA will be completely forthcoming and transparent when reporting to Congress
and the public on its environmental reporting?

Response. I am not familiar with the details of this issue, but if confirmed I com-
mit to looking into it.

Clean Water

Question 25. Last year marked the 30th anniversary of the passage of the Clean
Water Act. This law is one of the nation’s great success stories. When the bipartisan
legislation was passed, the Cuyahoga River was so polluted it burst into flames and
the Great Lakes were nearly “dead.” This sad state of affairs was due to reliance
on weaker laws that failed to provide a strong Federal backstop providing protection
for our waters. Over the past 30 years, the CWA has helped to clean up our water-
ways, ensure habitat for millions of bird .and other wildlife, and restore some of our
most cherished waterways. While much progress has been made, about 40 percent
of our waters are still not fit for swimming, fishing and other basic uses. There is
still clearly much work to be done. And the States cannot do it alone.

Governor Leavitt, do you support a strong Federal role in enforcing the Clean
Water Act so that all of our waters are fishable, swimmable and drinkable?

Response. Yes, I support a strong Federal role in enforcing the Clean Water Act.

Question 26. This year, the EPA announced that it would consider a proposed rule
that would limit the scope of the Clean Water Act. By the EPA’s own estimates
some 20 million wetlands across the country—an area as large as Maine—have al-
ready lost Clean Water Act protection under the guidelines they issued to field staff
in January. Countless numbers of wetlands, streams, ponds and other water bodies
could be severely impacted if this rulemaking goes forward. In fact, during an initial
public comment period 39 out of 42 State agencies that filed comments made clear
they oppose proceeding with such a rulemaking.

Governor Leavitt, given your advocacy for giving the States more environmental
authority where possible, how would you handle a situation such as this where a
strong majority has stated it does not want to lose existing Federal protections?
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Response. Over the last 11 years, I have had many opportunities to work on
issues related to wetlands. Wetlands are a very important part of a natural heritage
that we must protect. I have not been fully briefed on the issue, but if confirmed,
1 commit to you to consider the input from States and others in determining how
to proceed on this issue.

Question 27. One of EPA principal responsibilities is implementing laws passed
by Congress as interpreted by the courts. Several recent decisions in the Federal
Courts, including two strongly worded decisions in the conservative 4th Circuit,
have overwhelmingly affirmed that the Clean Water Act applies broadly to protect
our nation’s wetlands, streams and other waters. These recent Court rulings plainly
demonstrate that no such rollback of Federal regulations is required under the law.

Governor Leavitt, will you, as Administrator, ensure that current regulations are
kept ?in place and that the Clean Water Act is fully enforced under current regula-
tions?

A Response. If confirmed, I intend to fully comply with and enforce the Clean Water
ct.

STATES” RIGHTS
Air Quality

Question 28. Governor Leavitt, are you a supporter of States’ rights?

Governor Leavitt, under the Clean Air Act, California has been granted the right
to regulate air pollution in many areas, as long as its regulations are at least as
stringent as the Federal Governments’. The Clean Air Act also allows other States
to opt into California’s regulations. As EPA Administrator, would you strongly sup-
port this aspect of the Clean Air Act?

Governor Leavitt, would you as EPA Administrator support a rider that pre-
emp$ed States’ rights under the Clean Air Act to more stringently regulate air pollu-
tion?

Response. As a Governor for 11 years, I respect the role of States. I recognize that,
as Administrator of the EPA, my perspective would be somewhat different in that
my new role would be a national one. I believe that we need National standards,
but understand very well that you have to have room for “neighborhood” solutions.

California’s Oxygenate Waiver

Question 28. Governor Leavitt, would you as EPA Administrator support or op-
pose a State’s efforts to regulate air quality as long as it complied with the Clean
Air Standards?

Response. If confirmed as Administrator, I would review the legal authority for
a State to regulate air quality under the Clean Air Act, and work with the State
to meet their goals within the parameters of the law.

Question 29. Governor Leavitt, California has applied for a waiver from the oxy-
genate standard as allowed by the Clean Air Act. Under the Clean Air Act, a State
may be granted a waiver as long as it can demonstrate that air quality will be
maintained. Would you support of oppose a waiver in this instance?

Response. I am not familiar with this particular issue but look forward to learning
more about it, if I am confirmed as EPA Administrator.

Safe Drinking Water

Question 30. Governor Leavitt, under the Safe Drinking Water Act, States have
the right to regulate drinking water standards more stringently than does the Fed-
eral Government. Do you support this principle?

Response: Yes.

Question 31. Governor Leavitt, would you as EPA Administrator support or op-
pose another agency’s attempts to circumvent State safe drinking water standards?

Response. If confirmed, I intend to fully implement SDWA,

Right-to-Know

Question 31. Do you support the public’s right to know through the EPA’s Toxic
Release Inventory Program (TRI) about toxic chemicals released into their air and
water?

Response. Yes. The public needs information about the environment in their area.
This type of information allows people to make informed decisions that affect their
individual lives and communities. The Toxic Release Inventory, considered in con-
text, can provide useful information for individuals and community planning.

Question 32. Unlike any other industry required to report under the TRI, the
hardrock mining industry has been suing the Environmental Protection Agency in
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order to be exempted from these reporting requirements. The EPA has, to date, been
defending against the hardrock industry’s attempts to weaken the public’s right to
know. You, however, sponsored a Western Governor’s Association policy resolution
siding with the industry to push for the weakening of the TRI program.

As EPA Administrator, would you support giving the hardrock mining industry
f\ spec?ial break or continuing to ensure the public’s right-to-know about toxics re-
eases?

Response. As I stated at my confirmation hearing, you are referring to the TRI
resolution that is regularly offered. That resolution, put forward at the Western
Governor’s Association, makes a very simple point: the public does have a right-to-
know, but we should also make certain there is a context given to TRI reports.

Question 33. Administrator Whitman called the Toxic Release Inventory “a power-
ful tool to help citizens access local environmental conditions and to help them make
decisions about protecting the local environment.” As Administrator, will you fully
support the public’s right to know about pollution in their communities and oppose
any rollback of current reporting requirements?

Response. The public needs information about the environment in their area. This
information allows people to make informed decisions that affect their individual
lives and communities. The TRI, considered in context, can provide useful informa-
tion for individuals and community planning.

Global Warming

Question 34. You have expressed your support for the National Governors Associa-
tion (NGA) policies on global warming. The NGA opposes the Kyoto Protocol and
favors voluntary measures to reduce carbon dioxide and other greenhouse gas emis-
sions.

The current Administration has failed to address carbon dioxide emissions that
contribute to global warming. In June 2003, the EPA and the White House decided
to delete information on global warming in its “State of the Environment” report.
In July 2003, the Bush Administration released its 10-year Climate Change Science
Program. Rather than direct funds on ways to address global warming, this plan
calls for more studies and no action on this important issue. Most recently, the EPA
announced that it lacks authority under the Clean Air Act to regulate carbon diox-
ide and other greenhouse gas emissions from automobiles. Therefore, the EPA will
not force automakers to reduce greenhouse gas emissions from automobiles.

Do you believe carbon dioxide should be regulated?

As EPA Administrator, what actions would you take to address the problem of
carbon dioxide emissions and global warming?

Response. A passive approach to address climate change is insufficient. The Presi-
dent has proposed a series of immediate, deliberate actions that I fully support: es-
tablishment of a national goal on the reduction of greenhouse gas intensity, substan-
tial increases in research, partnerships within the international and industrial sec-
tors, new agriculture sequestration projects, and focus on new technologies.

Standards in Decision-Making

Question 35. Governor Leavitt, this EPA has frequently relied on anecdotes when
rolling back environmental regulations, such as New Source Review and PCB-land
transfers, but requires years, if not decades, of rigorous scientific study when consid-
ering whether or not to regulate to protect public health and the environment, such
as a safe drinking water standard for perchlorate and the regulation of carbon diox-
ide emissions.

Do you believe that regulations rolling back public health and regulations protec-
tive of public health should be subject to the same rigorous scientific standards?
What do you believe these standards should be? If you do not believe that the same
standards should be applied in both types of cases, please explain why not.

Response. The quality of science that underlies EPA’s regulations is vital to the
credibility of EPA’s decisions and ultimately the Agency’s effectiveness in protecting
human health and the environment. I am committed to ensuring that sound science
plays a prominent role in all EPA regulatory decisions.

PBDEs

Question 36. Recently, studies show elevated levels of PBDEs in breast milk.
Other studies have shown that human exposure to PBDEs comes mainly from the
ingestion of dietary products such as fish and cow’s milk or through air borne con-
taminants. What measures should be taken to prevent ingestion and lower PBDE
levels found in the human body?

Response. I fully support EPA’s mission to protect human health and the environ-
ment. I am not familiar with the specific scientific findings or studies on PBDEs.
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If confirmed, I would need to have more information before forming an opinion on
this matter.

Question 37. PBDEs are used in only one-fourth of flame-retardants. There are
over 200-plus different commercial flame retardant chemicals in use today. Accord-
ing to the Environment California Research and Policy Center, the best alternatives
have no acute or chronic effects on health or the environment, have a minimum re-
lease during production and are able to suppress the formation of smoke and haz-
ardous fumes during fire. Since PBDEs do not meet all of these and other necessary
standards and have been shown to be harmful, should the EPA recommend that
manufacturers cease the use of PBDEs?

Response. I would like to be more fully briefed on the effects of PBDEs and their
alternatives before expressing an opinion. I do believe that EPA should continue to
use high quality science to guide its decisions.

Question 38. PBDEs have repeatedly been said to cause neuro-developmental
damage, especially in fetuses and small children. How much information does the
EPA nged before the Agency will take steps to completely eliminate the use of
PBDESs?

Response. I fully support EPA’s mission to protect human health and the environ-
ment, including the initiative to protect children’s health. I firmly believe that pub-
lic policy decisions should be based on the best available science and data. If con-
firmed, I would like to understand in greater depth and detail the data, issues, and
perspectives associated with this complex subject before forming an opinion on this
matter.

Santa Susana Field Laboratory Cleanup

Question 39. There is a contaminated nuclear facility in Southern California called
the Santa Susana Field Laboratory (SSFL). For a decade, at the bipartisan urging
of the relevant legislators, EPA has been deeply involved in overseeing the cleanup
of the site. If confirmed, will you continue to maintain the same, or greater, level
of EPA commitment, resources, and activity regarding the cleanup of SSFL?

Response. I am not familiar with the Santa Susana Field Laboratory. However,
if confirmed, I am committed to EPA’s efforts to protect human health and the envi-
ronment through the cleanup of contaminated sites.

Question 40. A DOE-EPA Joint Policy in 1995 requires all DOE sites, irrespective
of whether they are on the NPL, to be cleaned up consistent with EPA’s CERCLA
guidance. EPA repeatedly committed to me, in the words of the previous Adminis-
trator, that EPA would “ensure that the cleanup is consistent with Superfund clean-
up standards.” Will you, if confirmed, maintain that commitment?

Response. I am unfamiliar with the policy document referenced in your question.
However, If confirmed, I am committed to EPA’s efforts to work with other Federal
and State agencies to clean up contaminated sites.

Question 41. EPA also previously committed that it would conduct an independent
radiation survey at the site, to its CERCLA cleanup levels. Will you, if confirmed,
maintain that commitment? And, if DOE balks at funding the survey, will you re-
quest sufficient funds in EPA’s budget?

Response. I am unfamiliar with the radiation survey referenced in your question.
If confirmed, I commit to learning more about this issue.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR WYDEN

Question 1. There are 15 communities in Region 10 that have combined sewers.
Knowing that all the communities in Oregon have enforceable orders with the State
to control combined sewer overflows (CSOs), why was the city of Portland targeted
for investigation?

Question 2. The U.S. Environmental Protection Agency (EPA) received copies of
the agreements entered into between the City and the State of Oregon back in 1991
and again when the agreement was amended in 1994. EPA began looking into Port-
land’s efforts in February 2001, 10 years after the City had first signed an enforce-
able order with the Oregon Department of Environmental Quality. Why did the
Agency wait for 10 years to ask questions about the city of Portland’s program?

Question 3. The city of Portland is more than halfway toward meeting its goal of
a 96 percent reduction in combined sewer overflow volumes. This is a more strin-
gent reduction level than many communities around the country are committed to
achieve, and more stringent than EPA guidance. Why would EPA spend scarce re-
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sources to pursue a community already on schedule to go beyond what EPA has ap-
proved elsewhere?

Question 4. The city of Portland has spent over $100,000 in expenses and staff
time to respond to your requests for information, visits, tours, and meetings. How
much money has EPA spent on staff time, travel and the use of consultants to un-
dertake this two and a half year effort?

Question 5. The July 7, 2003 letter from Department of Justice claims EPA finds
the City to have violated the Clean Water Act because they have had hundreds of
CSO events during the past 5 years. How is it possible given that the order signed
by the State and the City expressly contemplates CSOs will continue until the
abatement program is completed in 2011? Does this mean that the Federal Govern-
ment does not recognize the CSO abatement orders issued by the State of Oregon?

Question 6. The July 7, 2003 letter discusses the need for the Federal Government
to collect penalties from the City. The Portland community has already spent over
$500,000,000 of local ratepayer money since 1991 to attack the CSO problem. They
will undoubtedly spend at least that much during the next 8 years to finish the job
they have already begun. What purpose would a financial penalty serve? What is
the economic benefit the City has enjoyed during the past 10 years when sewer
rates have tripled to address the very problems all of us are interested in solving?

Response 1-6. As we discussed in our earlier meeting, I am not familiar with the
facts of this case. Until confirmed, I am not privy to the details of ongoing enforce-
ment actions or of the government’s position, but look forward to being briefed on
the subject.

Question 7. In order to evaluate EPA’s actions in connection with the city of Port-
land’s Combined Sewer Overflow program, I am requesting the following documents
concerning this matter:

e All correspondence, including electronic mail, regarding the Environmental
Protection Agency’s and your consultants’ 2001-2003 inquiry into the city of Port-
land’s Bureau of Environmental Services operation of its wastewater treatment and
collection system; compliance with the Combined Sewer Overflow and Separate
Sewer Overflow provisions of the City’s National Pollution Discharge Elimination
System (NPDES) permits (Columbia Boulevard and Tryon Creek Wastewater Treat-
ment Plants); and compliance with Department of Environmental Quality (DEQ)
Amended Stipulation and Final Order, No. WQ-NWR-91-75, dated August 11, 1994
regarding the city of Portland’s combined sewer system.

¢ All notes, summaries, communications, meeting schedules, requests for infor-
mation and documents regarding Portland’s compliance with requirements for com-
bined sewer overflow control.

e All correspondence, guidance, initiatives, memoranda, enforcement initiatives
or other materials related to EPA’s request of the city of Portland for information
regarding operation of wastewater treatment and collection systems and compliance
with the Combined Sewer Overflow and Separate Sewer Overflow provisions of
NPDES permits, within the past 3 years.

e All correspondence, including electronic mail, guidance, initiative, memoranda,
and documents or other materials relating to national, regional or local policies re-
garding the administration of the Underground Injection Control (UIC) program
within the State of Oregon within the past 3 years.

Response. Because this is an ongoing enforcement action, I do not have access to
any documents.

Question 8. Recently, when Oregon Governor Ted Kulongoski spoke with the
President, he made funding the cleanup of the Portland Harbor Superfund site a
top priority. If confirmed as EPA Administrator, will you support additional funding
for Superfund cleanup projects, including the cleanup of one of the core pieces of
transportation infrastructure in the Pacific Northwest—the Portland Harbor? Spe-
cifically, will you support the full funding of the McCormick & Baxter cleanup cur-
rently estimated at $10 million and for cleanup of the larger Portland Harbor site
estimated at $200 million plus?

Response. I am aware of but not fully familiar with the Portland Harbor Super-
fund site. If confirmed, I am committed to the effective and efficient use of the
Superfund.

Question 9. In your written testimony to the committee, you described a successful
collaboration to clean up groundwater contamination from the Kennecott Copper
Mine that threatened the water supply of Utah’s population that was done outside
the Superfund program. Aside from the dollars Oregon is seeking to aid in cleanup,
would you be willing to work with the State, the local community and other inter-
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ested parties to move forward to clean up the Portland Harbor site as quickly as
possible, including alternatives outside the Superfund program?

Response. As a Governor, I am committed to a strong State-Federal partnership
to protect the environment and public health. If confirmed, I will seek the input of
the States in determining how best to support their efforts and how to tailor our
support to address their most pressing needs. With regard to Portland specifically,
I am not privy to the details and therefore cannot comment at that level of detail.

RESPONSES BY GOVERNOR MICHAEL O. LEAVITT TO PRE-HEARING QUESTIONS FROM
SENATOR WYDEN

Question 1. There are 15 communities in Region 10 that have combined sewers.
Knowing that all the communities in Oregon have enforceable orders with the State
to control combined sewer overflows (CSOs), why was the city of Poland targeted
for investigation?

Question 2. The U.S. Environmental Protection Agency (EPA) received copies of
the agreements entered into between the City and the State of Oregon back in 1991
and again when the agreement was amended in 1994. Your agency began looking
into Portland’s efforts in February 2001, 10 years after the City had first signed en-
forceable order with the Oregon Department of Environmental Quality. Why did the
agency wait for 10 years to ask questions about the city of Portland’s program?

Question 3. The city of Portland is more than halfway toward meeting its goal of
a 96 percent reduction in combined sewer overflow volumes. This is a more strin-
gent reduction level than many communities around the country are committed to
achieve, and more stringent than EPA guidance. Why would EPA spend scarce re-
sources to pursue a community already on schedule to go beyond what EPA has ap-
proved elsewhere?

Question 4. The city of Portland has spent over $100,000 in expenses and staff
time to respond to your requests for information, visits, tours, and meetings. How
much money has EPA spent on staff time, travel and the use of consultants to un-
dertake this two-and-a-half-year effort?

Question 5. The July 7, 2003 letter from Department of Justice claims EPA finds
the City to have violated the Clean Water Act because they have had hundreds of
CSO events during the past 5 years. How is it possible given that the order signed
by the State and the City expressly contemplates CSOs will continue until the
abatement program is completed in 2011. Does this mean that the Federal Govern-
ment will recognize the CSO abatement orders issued by the State of Oregon?

Question 6. The July 7, 2003 letter discusses the need for the Federal Government
to collect penalties from the City. The Portland community has already spent over
$500,000,000 of local ratepayer money since 1991 to attack the CSO problem. They
will undoubtedly spend at least that much during the next 8 years to finish the job
they have already begun. What purpose would a financial penalty serve? What is
the economic benefit the City has enjoyed during the last 10 years when sewer rates
have tripled to address the very problems all of us are interested in solving?

Response to Questions 1-6. I am not familiar with the facts of that case. Until
confirmed, I am not privy to the details of ongoing enforcement actions or of the
government’s position.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR CARPER

Motiva Oil Refinery and Consent Decree

Question 1. The nation’s largest single source of airborne sulfur dioxide emissions
is located in Delaware. The Motiva refinery, in Delaware City, has been a source
of problems for decades and a major contributor to the air quality problems in Dela-
ware and New Jersey. In 2001, the EPA, DNREC, and Motiva finally entered into
a consent decree to reduce sulfur emissions by installing modern pollution controls
on the two major sources of pollutions—the coker and the cracker by the end of 2003
and 2004 respectively. Unfortunately those deadlines will not be met because earlier
this year discussions about what type of emissions control should be used led to
delays and eventually a revised consent decree proposal. I asked Governor Whit-
man, who was Administrator at the time, to become personally involved and not
allow the elements of the original consent decree to be weakened in any way. She
agreed to that and I think was working in good faith with us in Delaware until her
departure this summer.
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Are you familiar with this consent decree?

Response. I became aware of this situation through our discussions. However, I
am not familiar with the details of this consent decree. If confirmed, I look forward
to the opportunity to learn about this matter and others undertaken by EPA to en-
sure that the health and environment of our citizens are protected.

Question 2. Will you commit to work with me, with Senator Biden, and with the
people of Delaware to do all that is necessary to reduce emissions at the refinery
as soon as possible?

Response. If confirmed, I commit to working with you, Senator Biden and the
community to address your concerns. I look forward to learning more about this and
other environmental issues in Delaware.

Question 3. Will you personally review the proposed amendment to the consent
decree to determine the delays and changes it includes are appropriate and if they
are not, will you block it from taking effect?

Response. If confirmed as EPA Administrator, I would welcome the opportunity
to learn more about the consent decree to understand whether the changes it in-
cludes are appropriate.

CO; and Global Warming

Question 4. The committee is currently considering several legislative proposals
that would place, for the first time, mandatory controls on the emissions of CO, and
some other greenhouse gases. Senator Jeffords and I have both offered proposals ad-
dressing electric power plants, and Senator Lieberman has an even broader bill ad-
dressing CO, emissions economy-wide. The President, during his campaign, even
supported controlling CO,. However since he took office his position has changed,
although the facts have not. I have several questions on this topic:

1. What is your position on global warming?

2. Do you believe the science to date indicates global warming is happening?.

3. Do you believe emissions of greenhouse gases can continue uncontrolled indefi-
nitely without any negative impact?

Response. A passive approach to address climate change is insufficient. The Presi-
dent has proposed a series of immediate, deliberate actions that I fully support: es-
tablishment of a national goal on the reduction of greenhouse gas intensity, substan-
tial increases in research, partnerships within the international and industrial sec-
tors, new agriculture sequestration projects, and focus on new technologies.

Draft Report on the Environment

Question 4. Apparently internal documents at the EPA, which were released to
the press earlier this year, suggest that staff at the White House attempted to force
the Agency to rewrite information on global warming in its “Draft Report on the
Environment”. Administrator Whitman made the decision to delete the global
warming chapter from the report rather than print false information, but the net
result is that the White House has placed what amounts to a gag order on the EPA
when it come to discussing global warming and climate change.

Since the report is officially still in draft form, will you agree to review the data,
and the edits that occurred including those made by the White House, and consider
reinserting the global warming chapter as originally written by the staff at the
EPA?

Response. I applaud Administrator Whitman for this valuable report on a wide
range of topics relating to the environment. I am not familiar with all of the issues
you have raised but, if confirmed, I welcome the opportunity to learn more on this
topic.

Clean Air

Question 5. Following up on a point I made in my opening statement, one of the
expectations members of the Senate have of the EPA is that it provide reliable, un-
biased, information on the various proposals we are asked to consider. Unfortu-
nately during the past 2 years that has not occurred as much as it should. As I
think Senator Jeffords mentioned, there is a large backlog of requests that members
of this committee have made of EPA which remained unfilled. I am concerned about
all of those, however I am particularly concerned about a request I discussed with
Governor Whitman earlier this year to provide comprehensive analysis of the Clean
Air Planning Act. Given the fact that the President has asked this committee to con-
sider the Clear Skies Act, and we have been provided substantial analysis from EPA
of that bill, it seems only fair that we also be provided comparable analysis of the
alternatives including my bill and that of Senator Jeffords.

I am concerned that the analysis EPA is planning to conduct of my bill will not
provide what I asked for—which is a complete analysis of the bill with the concept
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of 4-P (four pollutants) included from the beginning, rather than a 3-P bill with car-
bon tacked onto the end.

Will you agree to have EPA conduct a rigorous, comprehensive analysis of both
the costs and benefits of these two other proposals?

And will you see that such an analysis does not use the results of the Clear Skies
analysis and simply modify them to fit the dates and rates of our bills, but rather
starts the analysis with fresh assumptions and criteria appropriate to the scenarios
deslcr;ibed in those two bills, including their requirement for mandatory carbon con-
trols?

Response. As I stated at the hearing, if confirmed, it is my intention to work with
you directly, straightforwardly, and in a way that would supply us both with infor-
mation needed to meet our common goal of clean air.

Changes to Definition of a Wetland

Question 6. This year, the EPA announced that it would consider a proposed rule
that would limit the scope of the Clean Water Act and the wetlands that it has tra-
ditionally been applied to. By the EPA’s own estimates some 20 million acres of wet-
lands—an area the size of Maine—lost Clean Water Act protection under the guide-
lines issued to EPA field staff in January. Additional wetlands, streams, and ponds,
and other waterbodies could be severely impacted if the proposed rulemaking goes
forward. During the initial public comment period on the rule, 39 out of 42 State
agencies that filed comments made it clear that they oppose the rule as drafted.
Delaware was one of those 39 who asked that the rules not—be changed, particu-
larly because it will leave isolated freshwater wetlands—common in Delaware—with
no protections because the State has relied upon Federal law to date, and no com-
parable State authority exists to prevent loss of these important wetlands.

Given your position of encouraging the States to have more environmental author-
ity where possible, how would you approach a situation such as this where a strong
majority has stated it does not want to lose existing Federal protections?

Response. Over the past 11 years, I have had many opportunities to work on
issues related to wetlands. Wetlands are a very important part of a natural heritage
that we must protect. I have not been fully briefed on this issue, but I commit to
you to consider the input from States, and others in determining how to proceed.

Total Maximum Daily Load Rules

Question 7. The EPA has been subject to numerous lawsuits regarding its Total
Maximum Daily Load rules over the past decade. As a result, the Agency has com-
piled a list of the lawsuits. However, do you know, or can you find out, if the Agency
has compiled a list of waters that have been successfully cleaned up and removed
from the program? If not, would you create such a data base?

Response. I am not privy to such information and do not presently understand
the nuances of the issue well enough to commit to creating such a data base.

Mercury MACT Process

Question 8. Under the Clean Air Act and a court-approved settlement agreement,
EPA is required to propose regulations by December 15, 2003 limiting mercury
emissions from power plants. The Clean Air Act requires those regulations to reflect
the limitations achieved by the best-controlled sources in the source category. (The
actual Clean Air Act language is “the average em1ss1on limitation achieved by the
best performing 12 percent of the existing sources. . .

EPA established a stakeholder group that met once a month from mid-2001 to
early 2003. At EPA’s request, the various stakeholders within the group generated
numeric recommendations for a standard. Throughout the lifetime of the stake-
holder group, EPA indicated repeatedly that it would use the recommendations to
run IPM models of possible approaches to a standard. At least four meetings of the
group were scheduled with the explicit commitment by EPA that IPM results would
be presented—but they never were. Ultimately, the group was disbanded without
its recommendations being modeled.

EPA also committed to the stakeholder group repeatedly to having a draft of the
rule by June 2003, but this did not happen either. In light of the fact that the Office
of Management and Budget typically takes 90 days to review a proposed rule before
its release, and given that the proposal is required by December 15, the Administra-
tion is clearly way behind schedule.

The reason for this situation is obvious: The Administration claims that Clear
Skies will result in a 70 percent reduction in mercury emissions from power plants.
The problem with this figure is that it refers to reductions from CURRENT emission
levels. A much more meaningful comparison is between Clear Skies emission levels
and business-as-usual levels. If EPA were to model the stakeholder recommenda-
tions or to come out with a draft rule that was fairly based on the recommendations,



146

it would be clear that under Clear Skies mercury emissions from power plants in
the 2008/2010 timeframe would far exceed what they would likely be under the
Clean Air Act.

As Administrator of EPA, would you assure that regulations limiting mercury
emissions from power plants are promulgated by the December 15, 2003 deadline?

Response. I am aware that this situation exists, but I am not familiar with all
of the issues associated with this question, and, if confirmed, I would welcome the
opportunity to learn more about the issue.

Question 9. EPA solicited recommendations for a mercury emissions standard for
power plants from the stakeholder group that it established, and made repeated
commitments to the group to run IPM models based on the recommendations. Fur-
ther, in recent years the Agency has used the IPM model in developing major rules.
As Administrator, would you use the IPM model in arriving at a proposed mercury
rule? If not, why not?

Response. As Governor of Utah, one of my major tenets was the use of sound
science and analysis in making informed public policy decisions. If confirmed, sci-
entific and economic analysis will be continue to play a major role in EPA policy.

Question 10. The Clean Air Act requires that regulations for mercury emissions
from power plants reflect the limitations achieved by the best-controlled sources. If
the Administration promulgates a standard that fairly reflects that requirement, it
will be obvious that Clear Skies would be much weaker than the Clean Air Act in
dealing with mercury emissions from power plants. As Administrator, how would
you deal with this dilemma?

Response. I am still learning about this issue, but if confirmed I intend to comply
with all legal requirements.

Request for Updates on the Status of Several Rules/Regulations/Actions

Question 10. Governor Leavitt, As is always the case the EPA is working on a
number of rules and proposals.

To name just a few, they include the new 8-Hour Ozone Standard, the PM 2.5
Standard, the Non-Road Heavy Duty Diesel Rule, Air Toxics from Mobile Sources.
Attached is a list of 11 rules or regulations that I understand are forthcoming from
the Agency.

1. Please provide an update on the status of each of these 11 items.

2. Will you commit to seeing that each of these proceed forward without delay?

I suspect a new EPA Administrator would get an update on these as part of your
“orientation” to the job, and I ask that you share that information with us on the
committee.

Response. The status of each of the deadlines for the topics set forth in your re-
quest is not known to me. If confirmed, I look forward to learning more about each
of these important areas and the actions EPA is undertaking to ensure its obliga-
tions under the Clean Air Act are met in a timely manner. I am committed to pro-
viding cleaner air for the public and will make every effort to ensure that EPA
meets applicable deadlines.

RESPONSES OF GOVERNOR MICHAEL O. LEAVITT TO ADDITIONAL QUESTIONS FROM
SENATOR CLINTON

Question 1. On Wednesday, January 15, the Environmental Protection Agency
(EPA) and the U.S. Army Corps of Engineers (Corps) published in the Federal Reg-
ister an Advance Notice of Proposed Rulemaking (ANPRM) raising questions about
the jurisdiction of the Clean Water Act (CWA). Simultaneously, they released guid-
ance to their field staff regarding Clean Water Act jurisdiction over certain non-nav-
igable, intrastate, isolated waters.

Both the ANPRM and guidance represent attempts to remove Federal protection
from many waters (including many creeks, streams, small ponds, and wetlands) that
have been protected by the Clean Water Act for 30 years.

Do you support the proposed rulemaking to limit the types of streams, wetlands,
ponds or other waters that are covered by the Federal Clean Water Act? If so, which
waters do think should not be regulated by the EPA or Corps?

Response. Over the last 11 years, I have had many opportunities to work on
issues related to wetlands. Wetlands are a very important part of a natural heritage
that we must protect. I have not been fully briefed on the issue, but if confirmed,
I commit to you to consider the input from States and others in determining how
to proceed on this issue.

Question 2. Agencies from 39 States submitted comments to the Bush Administra-
tion indicating that they oppose the proposal to restrict the waters that receive Fed-



147

eral Clean Water Act protection. Many stated that they lack either the legal tools
or financial resources to protect all of the waters in their States without the Clean
Water Act. Would you support restricting Federal protections even if States opposed
such a move?

Response. If confirmed, I intend to utilize a process that takes into consideration
input from States, tribes, and local government as well as other interested parties.

Question 3. As Governor of Utah, have you supported any proposal to restrict the
scope of the Clean Water Act’s jurisdiction, or allow States to determine which wa-
ters should be protected by water quality standards?

Response. The State is implementing the Clean Water Act. However, this question
may be interpreted to apply to numerous actions or statements regarding the Clean
Water Act. During my tenure as Governor, State agencies have made recommenda-
tions regarding various aspects of the Clean Water Act and its reauthorization. Both
Western Governors Association and National Governors Association have adopted
resolutions regarding various aspects of the Clean Water Act and its reauthoriza-
tion. The State of Utah has been involved in plans to construct the Legacy Highway
and in the judicial challenge to the project; aspects of the Clean Water Act are
under consideration in this matter. The State is from time to time named as a party
Xl a lawsuit, based in part on some aspect of implementation of the Clean Water

ct.

Question 4. If you determined at some point that there was a need to redefine
which waters are covered by the Clean Water Act, would you commit to bring such
a proposal to this committee and to Congress in the form of legislation rather than
making changes to the scope of the law through regulatory changes?

Response. Before I could make a determination whether a legislative fix was need-
ed, I would need to be briefed fully on the issue.

One of the earliest and biggest controversies of this Administration’s environ-
mental policies was the effort to reopen the rule that lowered the Safe Drinking
W%ter Act standard for arsenic in drinking water from 50 parts per billion to 10
ppb.

Question 5. If confirmed, would you be aggressive in enforcing the Clean Water
Act especially in guiding the cleanup of Onondaga Lake and the Hudson River?
Would you use your authorities under the Clean Water Act to regulate ships’ ballast
discharges in the Great Lakes?

Response. I will be aggressive in enforcing the Clean Water Act. As I said in my
confirmation hearing, if there are those who avoid or evade the requirements of the
law the full weight of the EPA and the law will be brought to assure their compli-
ance.

I am not familiar with the issue of regulating ballast water discharges by ships
into the Great Lakes, but if I am confirmed I will look closely at the issue.

Question 6. As Governor of Utah, did you (individually or as part of the Western
Governors Association) or your State agencies take any position with respect to the
arsenic in drinking water rule?

Response. Yes, the Utah Division of Drinking Water took a stance that 10 ppb
was too low a standard and that 20 ppb would have been a better standard. The
Division of Drinking Water based their position on a study that EPA funded in
1997, and published in the Environmental Health Perspectives Volume 107, Num-
ber 5, May 1999. The study is entitled “Drinking Water Arsenic in Utah: A Cohort
Mortality Study”. In the concluding paragraph, the statement is made:“. . . cohort
members contributed many years to the highly exposed group and some ‘died at an
advanced age with no perceived adverse effects, . . .” The Division staff felt that
the old standard of 50 ppb was too high, and that additional studies were needed
to determine dose/response relationships at the lower 3—10 ppb level that was being
proposed.

Question 7. A February 2003 EPA report on Clean Water Act enforcement rated
Utah dead last—tied with Ohio and Tennessee—on Clean Water Act enforcement.
The report rated the State using a number of factors, and Utah scored very poorly
in each category.

Can you explain why Utah was rated last in this report?

Response. I inquired of the Utah Department of Environmental Quality and was
supplied with the following information. At the time the reports were pulled from
the EPA PCS data base, our data entry was incomplete; the missing data were
flagged as violations. Other data were incorrect. The data are now current, and
Utah’s low rate of noncompliance ranks with the 10 best States in the Nation.

I am informed that of the Kennecott violations cited in the report, five of the six
were not actual violations. Three of the reported violations were due to data entry
errors in PCS, one was a reporting error by the permittee, and one appears to be
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a problem with the PCS system itself. The data base has been corrected. One item
which is flagged as a violation is for a compliance schedule being missed on a spe-
cial environmental project done by a third party. This information should not have
been coded into PCS in the first place and is not a Kennecott violation. The reported
900 percent exceedance of mercury was due to an error in the coding of the effluent
limits. Their actual discharge did not exceed permit limits.

Question 8. As Governor, did you or your State environmental agencies ever op-
pose US EPA efforts to enforce Federal laws like the Clean Air Act, Clean Water
Act, hazardous waste laws or other laws overseen or administered by EPA? If so,
can you provide the committee with a list of any such incidents?

Response. I support implementation of the Clean Air Act, the Clean Water Act,
and other laws administered by EPA In 1994, the State of Utah filed a petition in
the Federal 10th Circuit Court of Appeals challenging decisions by EPA that 1)
Utah’s request to redesignate the Salt Lake and Davis Counties Area from a non-
attainment area for ozone to an attainment area was incomplete and 2) Utah had
failed to timely submit SIP revisions thereby starting a clock that could lead to im-
position of sanctions to include restrictions on the use of highway funds. EPA had
also informed the State that the finding of incompleteness triggered a ban on con-
formity findings for new transportation projects. Subsequent actions by EPA offered
to Utah an opportunity to submit a reorganized request for redesignation. Utah ac-
cepted the offer and EPA withdrew its finding of incompleteness and conformity
ban. Utah submitted a revised plan and EPA determined it was complete. Further,
EPA initiated rulemaking and determined the State had attained the ozone stand-
ard redesignating Salt Lake and Davis Counties to attainment. The case was there-
fore voluntarily dismissed by agreement of Utah and EPA in 1995.

lUtah has also filed Amicus Briefs supporting EPA’s adoption of Clean Air Act reg-
ulations.

There have been hundreds of compliance actions by the State and EPA during the
last decade conducted cooperatively which reflect the State-Federal partnership we
have tried to create.

Question 9. Under this Administration, enforcement of many laws administered
or overseen by EPA has declined.

If you were Administrator, what specific steps would you take to address this
problem? Can you pledge to this committee that enforcement levels—number of civil
and criminal cases filed, and size of penalties—would be restored to previous levels?
Would you support bringing the number of EPA enforcement staff back to previous
(FY 2001) levels?

Response. As I said in my confirmation hearing, if there are those who avoid or
evade the requirements of the law the full weight of the EPA will be brought to as-
sure their compliance.

Question 10. Aquatic invasive species are an enormous problem for the Great
Lakes which alter the food chain and habitat of native species and cause hundreds
of thousands of dollars of damage for industry each year.

Are you aware of the problem of aquatic invasive species and do you support hav-
ing the EPA take a more active role in preventing new invasions?

Response. I am not familiar with the particulars of the impact of aquatic invasive
species on the Great Lakes, but I am interested in learning more about this issue
and the appropriate role for EPA in addressing the problem.

Question 11. Research over the past decade has demonstrated that children and
the elderly are more vulnerable to a variety of environmental health hazards, and
that some populations, particularly low-income and minority communities, face
greater exposures to such hazards.

How will you assure the protection of the health of those who are most vulner-
able? How will vulnerable populations be considered as EPA sets health and safety
standards? What steps will you take to reduce health hazards to those who face
higher exposure levels?

Response. I certainly believe it is important to protect sensitive populations from
exposure to environmental hazards. I am not familiar with EPA’s specific efforts to
consider sensitive populations in its rules and policies. If confirmed, I look forward
to learning more about what the Agency is doing in this regard and in having the
Agency play a leadership role in protecting children, the elderly, and low income
and minority communities.

Question 12. In discussing how the implementation of environmental policies and
programs should be guided by cost/benefit approaches, the “Enlibra Principles” you
promote, as adopted by the Western Governors Association, say “not all benefits and
costs can be easily quantified or translated into dollars. There may be other non-
economic factors such as equity within and across generations that should also be
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fully considered and integrated into every assessment of options. The assessment of
options should consider all of the social, legal, economic and political factors while
ensuring that neither quantitative nor qualitative factors dominate.” I commend you
for acknowledging the importance of qualitative as well as quantitative issues, and
for recognizing the impact of our actions across generations.

How would you go about incorporating these principles in Federal policy? What
changes to our current cost/benefit process do you espouse?

Response. Enlibra is a philosophy. One of the principles is to recognize benefits
and costs. The rationale is simple: we can make better decisions if we are fully in-
formed, including quantitative and qualitative factors. I do not have sufficient infor-
mation, and it would be premature to recommend specific changes to how benefit-
cost analysis is done in the EPA.

Question 13. A strong and effective Office of Children’s Health Protection (OCHP)
is vital to ensure that the EPA’s standards and regulations protect children from
environmental health and safety hazards. I believe the OCHP, in collaboration with
public health agencies such as the Centers for Disease Control and Prevention, can
be instrumental in improving the EPA’s research efforts to evaluate the impacts of
environmental exposures on children’s health and to develop the strongest and best
protective measures.

Do you agree with these statements? How do you see the role of OCHP in your
EPA? Will the OCHP continue to report directly to you? The Office has been without
a permanent director since March 2002, and substantial new responsibilities have
been placed in it without commensurate increases in staff and resources. How will
you address these problems?

Response. I agree that EPA needs to take a leadership role to protect children
from environmental hazards. I am not familiar with the responsibilities of the office
you mention or the particular situation with its director or staff resources. If con-
firmed, I look forward to learning more about this office and its efforts to protect
children’s health.

Question 14. There are currently 12 Centers for Children’s Environmental Health
and Disease Prevention Research Centers, two of which are based in New York, one
at Mt. Sinai Medical Center and another at Columbia University. The 12 centers
combine a multidisciplinary approach to researching, identifying, treating, and ulti-
mately preventing health risks posed to children by environmental hazards in the
communities in which they live, play and attend school. The research and outreach
that these centers initiate is unparalleled. The centers have not only begun impor-
tant studies into the potential impacts of our environment on children’s health, but
have also cultivated invaluable relationships with their surrounding communities.

As you may know, these Centers are jointly funded by the EPA and the National
Institute for Environmental Health Sciences (NIEHS). However, the EPA cut their
portion of the funding by $1.5 million a year in the 2004 budget, which would essen-
tially leave funding for only 10 centers in the next cycle. Withdrawing support for
these programs at this time would weaken the development of these important stud-
ies and thwart, rather than foster, the unique community-university relationships
that have already been established.

Will you support maintaining funding for these centers in your budget requests
so they can continue research efforts on behalf of our nation’s children?

Response. I agree that research efforts involving children and other sensitive pop-
ulations are very important. I would need to be fully briefed before making any deci-
sions on funding of research efforts in this area.

Question 15. The EPA plan to clean up the Hudson River was finally completed
after 10 years of analysis. This project is essential to ensuring environmental and
public health safety for New Yorkers. This long awaited project gives hope to resi-
dents that dredging will cleanup the most contaminated parts of the river, and bring
the river’s condition to acceptable health and safety levels.

If confirmed, will you support implementation of the Hudson River plan and do
everything within your power to ensure that the cleanup proceeds as expeditiously
as possible? Further, will you commit to an open and transparent process that pro-
vides adequate opportunity for input from the public and all interested parties?

Response. I am certainly committed to an open and transparent process for infor-
mation sharing and public input. I look forward to learning more about this site and
working with communities and other interested parties as the project proceeds.

Question 16. In my time in the Senate, I have witnessed the economic and com-
munity benefits of the brownfields programs throughout New York State. New York
has the potential to become a leader in the redevelopment of brownfields—thus far
it has created jobs, spurred economic development and recycled acres of New York
lands. I have co-sponsored the Brownfield Site Redevelopment Assistance Act, and
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the Brownfield Revitalization and Environmental Restoration Act of 2001, which
was signed into law in January 2002. This law created a significant new influx of
Federal resources into brownfield redevelopment activities. The expansion in Fed-
eral resources makes it more important than ever that communities across New
York State are aware of and able to take advantage of available resources.

Will you support full funding for this important program at its authorized levels
in your budget requests?

Response. I am a strong supporter of the cleanup and redevelopment of
Brownfield properties. If confirmed, I commit to continue EPA’s efforts to provide
funding to help State and local governments cleanup and redevelop Brownfield prop-
erties.

Question 17. As you are well aware, the EPA recently issued its final rule regard-
ing New Source Review. This new rule which allows plants to get out of placing pol-
lution controls when they replace equipment, even if the new equipment would in-
crease pollution, would have a significant negative effect on New York’s environ-
ment. As it is, medical evidence strongly links air pollution to asthma attacks, heart
attacks, cardiopulmonary disease, cancer, and premature death. The American Lung
Association’s “State of the Air 2002” report notes that Staten Island had 37
unhealthy air days due to high ozone levels, while Manhattan had 36, Suffolk Coun-
ty on Long Island had 34, and Chautauqua County had 28 between 1998 and 2000.
This acid deposition has caused 20 percent of the lakes in New York’s Adirondack
Park region to become too acidic to support fish life. Federal studies conclude that
the percentage of acidified lakes is expected to increase or even double over the next
four decades unless upwind emissions of nitrogen oxides and sulfur dioxide, pri-
marily from coal-fired power plants, are reduced.

Will you suspend implementation of these rules, pending a thorough study of its
impacts on human health and the environment?

Response. I am aware that there are differing perspectives concerning the recent
changes made by EPA to the New Source Review program. If confirmed, I would
like to understand in greater depth and detail the data, issues and perspectives as-
sociated with this complex subject.

Question 18. Prior to becoming Governor, you were part owner in a fish hatchery,
which reportedly spread the fish pathogen “whirling disease” by conducting illegal
transfers of infected fish throughout Utah. The farm’s owners were reportedly
charged with 33 counts by the Utah Attorney General, including the charge of oper-
ating a fish-hatchery without a license. It has been reported that once you took of-
fice as Governor, 71 employees of the Utah Division of Wildlife Resources were fired,
demoted or left the Agency, including those involved in the investigation of the fish
hatchery that you . In addition, it has been reported that regulation of commercial
fish hatcheries was subsequently removed from Utah’s Department of Fisheries and
transferred to an advisory committee comprised primarily of fish industry execu-
tives.

Are these reports accurate? Can you explain why you made these changes in per-
sonnel and the way in which hatcheries are regulated in Utah?

Response. This question and the article that is referenced are based on inaccurate
information. As Governor, I have scrupulously avoided making statements or taking
actions that could influence State regulations of the aquaculture industry. Personnel
changes at the State Division of Wildlife Resources were unrelated to whirling dis-
ease and based on recommendations from a national consultant. They occurred as
part of a statewide restructuring that impacted every State agency as I began my
public service. The former Chief of Fisheries, Bruce Schmidt, made it clear in a pub-
lic forum letter published in the Salt Lake Tribune that, “throughout the attempt
to clean up whirling disease, the Governor had no direct involvement in the deci-
sions made regarding the investigation or the negotiations on actions required to
eliminate and/or contain the disease.” (Salt Lake Tribune, 9/13, 2003.)

Question 19. Concerned Utah citizens have brought several environmental en-
forcement cases to my attention that I would like your comments on. According to
the information provided to me:

¢ The Phillips Refinery, in the populated Wasatch Front of Utah, emitted exces-
sive amounts of sulfur more than 1,000 times between September 1994 and Novem-
ber 1997. During the fall of 1994, the company’s monitoring system was down as
much as 39.6 percent of the time. EPA took enforcement action against the facility
in November 1997, but said it may not have, had the Utah Department of Environ-
mental Quality done its job. DEQ instead defended the Phillips Refinery and criti-
cized EPA’s action.

¢ In December 1995, the Utah Department of Environmental Quality (DEQ)
issued a Notice of Violation to Envirocare for numerous problems at its radioactive
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waste disposal site, including improper storage, leaking containers and cracks in

storage pads. The State assessed a $30,000 fine for these violations. U.S. EPA ex-

pressed concern over the penalty being too low, and DEQ responded by increasing

the penalty to $79,000. Convinced that this was still too low given the severity of

%he violations, the EPA issued its own Notice of Violation and fined Envirocare over
600,000.

* Your DEQ failed to press US Magnesium (formerly MagCorp), a magnesium
ore facility listed by EPA as one of the nation’s worst polluters, to reduce its pollu-
tion and end illegal dumping practices despite intense local pressure from citizen
groups. US Magnesium only started to clean up its act after EPA stepped in with
a series of Federal enforcement actions against the company.

Are these descriptions accurate? If so, can you explain why DEQ did not enforce
the law in a timely and meaningful manner in each of these situations?

Response Regarding Phillips Refinery

The Phillips Refinery situation resulted from a difference in interpretation of lan-
guage in the Utah State Implementation Plan (SIP); it was not an issue of the Utah
Department of Environmental Quality (DEQ) not doing its job. The Department and
EPA Regional VIII spent many months trying to resolve their differences but were
ultimately unable to agree. The DEQ did state its position on the matter and de-
fended its SIP language, but DEQ did not defend Phillips. There were no violations
of any air quality standards in Davis County during the period in question.

Response Regarding Envirocare

The Notice of Violation (NOV) issued to Envirocare in 1995 was resolved through
a negotiated settlement agreement. This settlement included a $30,000 penalty that
was calculated using Utah’s penalty policy and methodology, both of which are ap-
proved by EPA, for violation classification. Using its own penalty policy and calcula-
tion methodologies (which are significantly higher than Utah’s policies), EPA con-
cluded that Utah’s penalty was insufficient. Although the State disagreed, attempts
were made to negotiate an amendment to the original settlement in order to satisfy
EPA’s concerns. These negotiations were never finalized because EPA proceeded to
issue its own complaint against the company. This complaint was a copy of the
State NOV reformatted into an EPA document. The complaint also included EPA’s
opinion that Envirocare’s potential penalty liability was approximately $600,000.
Subsequent to the EPA complaint, Envirocare, the State and EPA negotiated a
three-party agreement to resolve the issue, which included an additional penalty of
$167,065.20, bringing the total penalty to $197,065.20.

Response Regarding US Magnesium

EPA’s involvement in the US Magnesium issue was at the invitation of the State.
EPA was asked to provide an interpretation of a Federal hazardous waste rule to
assist the State in defining regulated waste streams at the facility. There has been
no final resolution of these issues; there have been settlement discussions.

Question 20. Should you be confirmed, would you consider it EPA’s responsibility
to provide an enforcement backstop for the States in cases where States decline to
enforce the law?

Response. It is important that EPA and the States work in concert to achieve en-
vironmental compliance. Each partner brings special strengths that support the
other. I would ensure that the law is enforced, but EPA can achieve our national
goals best by finding ways to improve State compliance programs that have primary
responsibility for environmental program implementation in most areas. There are
a variety of existing mechanisms to effectively respond in an instance when a State
declines to enforce the law.

Question 21. Can you please explain your environmental enforcement philosophy
as Governor of Utah. How will it affect your environmental enforcement philosophy
as EPA Administrator?

Response. I have always supported enforcement of environmental regulations as
Governor of Utah. For example, EPA has given very high marks to the Utah Divi-
sion of Air Quality’s Compliance Program for several years. Utah has been recog-
nized as a leader in compliance assurance and the use of Supplemental Environ-
mental Projects to benefit public health and the environment such as dioxin assess-
ments, renewable energy, and raptor protection. I would continue that philosophy
if my nomination is confirmed.
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STATEMENT OF U.S. EPA LABOR UNIONS ON IMPROPER WHITE HOUSE INFLUENCE ON
EPA’S RESPONSE TO THE TERROR ATTACK OF SEPTEMBER 11, 2001

We, the undersigned representatives of the workers who perform health and envi-
ronmental protection duties at the U.S. Environmental Protection Agency across
America, express our anger and dismay over evidence of the White House’s im-
proper actions in connection with communicating health risk information to emer-
gency workers and residents in New York immediately following the terror attacks
on that city on September 11, 2001.

EPA’s dedicated Civil Service employees performed their duties swiftly and com-
petently following the terror attack, assessing as accurately as possible the environ-
mental health risks faced by the brave rescue workers and nearby residents from
toxic substances released in the attack. These workers reported to senior EPA offi-
cials their best estimate of the risks, and they expected those estimates and the ac-
companying recommendations for protective measures to be released in a timely
manner to those who needed the information.

The public was not informed of all of these health risks, some of which were
avoidable. This information was withheld from the public under orders from the
White House. Instead, the Bush White House had information released, drafted by
political appointees, that it knew to contradict the scientific facts. It misinformed.
And many rescue workers and citizens suffered. Some citizens now face the long-
term risk of asbestos-related lung cancer as well as other debilitating respiratory
ailments as a result.

Little did the Civil Service expect that their professional work would be subverted
by political pressure applied by the White House. This unwarranted and inexcusable
interference with the professional work of the Civil Service by politicians reporting
directly to President Bush caused rescue workers and residents to be exposed to
health risks that could have been, indeed should have been, avoided.

We express our solidarity with the rescue workers and residents who were af-
fected adversely by this outrageous action of President Bush’s staff. There is no ex-
cuse for White House politicians imposing their values and overriding the Civil
Service’s best advice on protecting those still digging in the wreckage and those
whose homes and offices were covered with toxic debris.

President Bush owes the rescue workers, residents, dedicated Civil Service work-
ers and the American people more than an apology for his actions in this matter.
President Bush should take steps to compensate the rescue workers and residents
who were harmed by his administration’s actions.

The President’s political appointees’ interference with the professional work of the
EPA Civil Service has seriously harmed EPA’s credibility. Before there is another
national emergency, that credibility must be restored.
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The President must pledge to never again order EPA to tell less than the whole
truth about a public health emergency.
Signed,
PAUL SACKER,
President AFGE Local 3911, New York.

DwiGHT WELCH,
President NTEU Chapter 280, Washington, DC.

ALAN HOLLIS,
President AFGE Local 3631, Philadelphia.

HENRY BURRELL,
President AFGE Local 3428, Boston.

NANCY BARRON,
President NAGE Local R5-55, Atlanta.

GRETCHEN HELM,
President AFGE Local 3331, Washington, DC.

CHARLES ORZEHOSKIE,
President AFGE Local 704 Chicago.

MERRIT NICEWANDER,
President AFGE Local 1003, Dallas.

JOHN C. ANDERSON,
President NTEU Chapter 294 Kansas City.

KEVIN ORENDORF,
President AFGE Local 3607, Denver.

WENDELL SMITH,
President ESC EPA-Unit San Francisco.

PATRICK CHAN,
President NTEU Chapter 295, San Francisco.

MARY ST. PETER,
President AFGE Local 1110, Seattle.

MARK CORYELL,
President AFGE Local 3907, Ann Arbor.

LARRY PENLEY,
President NTEU Chapter 279, Cincinnati.

SILVIA SARACCO,
President AFGE Local 3347 Research Triangle Park.

NITA TALLENT-HALSELL,
President NAGE R12-135, Las Vegas.

LESLEY MILLS,
President NAGE R1-240, Narragansett.

GERALDINE CRIPE,
President NAGE Local R5-95.
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A=y, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
:.g n % WASHINGTON, DC 20460
a ""“fﬁi THE INSPECTOR GENERAL

August 21, 2003
MEMORANDUM

SUBIECT: Final Evaluation Report: EPA's Response to the World Trade Center
Collapse: Challenges, Successes, and Areas for Improvement
Report No, 2005 -P-00012

TO; Marianne L. Horinko
Acting Administrator

Attached is our final report regarding the Environmental Protection Agency’s (EPA) response
to the World Trade Center (WTC) collapse. This report contains findings that describe problems
encountered in responding to the WTC collapse and corrective actions the Office of Inspector
General {O1G) recommends, This report represents the opinion of the ©1G and the findings
contained in this report do not necessarily represent the final EPA position. Final determinations
on matters in the report will be made by EPA managers in accordance with established
procedures.

Action Required

In accordance with EPA Directive 2750, as the action official, you are required to provide this
Office with a wrirten response within 90 days of the final report date. The response should
address all recommendations. For the corrective actions planned but not completed by the
response date, please describe the actions that are ongoing and provide a timetable for
completion, Where you disagree with a recommendation, please provide alternative actions for
addressing the findings reported.
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We appreciate the efforts of EPA officials and staff, as well as those of New York City, in
working with us to develop this report. [f you or your staff have any questions regarding this
report, please contact me at (202) 566-0847 or Kwai Chan, Assistant Inspector General for
Program Evaluation. at {202) 566-0827.

TGz |
Nikki L. Tinsley

Attachment

ce:

Thomas I, Gibson, Chief of Staff, Office of the Admimistrator

Jane M. Kenny. Regional Administrator, EPA Region 2

Barry M. Breen, Principal Deputy Assistant Administrator, Office of Solid Waste and
Emergency Response

Jefirey R, Holmstead, Assistant Administrator for Air and Radiation

J. Paul Gilman, Ph.D.. Assistant Administrator for Research and Development

Kimberly Terese Nelson, Assistant Administrator for Environmental Information

Lisa B. Harrison, Acting Associate Administrator, Office of Public Affairs

Kathleen Callahan, Assistant Regional Administeator for New York City Response and
Recovery Operations

Mary U, Kruger, Director, EPA Office of Homeland Security
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Executive Summary

The September 11, 2001, terrorist attack on the Waorld Trade Center in New York
City and the environmental aftermath were unprecedented. Airborne dust from
the collapse of the towers blanketed Lower Manhattan and was blown or
dispersed into many of the surrounding office buildings. schools, and residences.
This complex mixture of building debris and combustion by-products contained
such ingredients as asbestos, lead, glass fibers, and concrete dust. Responding o
this erisis required organizations from all levels of government to coordinate their
response efforts and to make entical public health and safety decisions quickly,
and without all of the data that decision-makers would normally desire.

Unfortunately, this country may experience more terrorist attacks, and a response
io such a tragedy could be needed again. Accordingly, we initiated this
evaluation, in consultation with the Environmental Protection Agency (EPA)
Deputy Administrator, to evaluate EPA’s response to September 11, During our
evaluation. we sought to answer six specific questions that address how EFA
responded and how it could better respond in the future. Those questions, along
with summaries of what we found and recommendations for each, follow.

1. Did the available monitoring data and analyses of that data support EPA's major
public communications regarding air quality and associated health risks resulting
from the collapse of the World Trade Center (WTC) towers?

EPA’s early public statements following the collapse of the WTC towers
reassured the public regarding the safety of the air outside the Ground Zero area.
However, when EPA made a September 18 announcement that the air was “safe”
to breathe, it did not have sufficient data and analyses to make such a blanket
statement. At that time, air monitoring data was lacking for several pollutants of
concern, including particulate matter and polychlorinated biphenyls ( PCBs).
Furthermore, The White House Council on Environmental Cuality influenced,
through the collaboration process, the information that EPA communicated to the
public through its early press releases when it convinced EPA to add reassuring
statements and delete cautionary ones, An EPA draft nsk evaluation completed
over a year after the artacks concluded thart. after the first few days. ambient air
levels were unlikely to cause short=term or long=term health effects to the general
population. However, because of numerous uncertainties — including the extent of
the public’s exposure and a lack of health-based benchmarks — a definitive
answer to whether the air was safe to breathe may not be settled for years to come.
Details regarding the handling of indoor contamination are discussed in relation to
Objective 2 below,

EPA has initiated actions to strengthen its risk communication procedures for
emergency situations, including the development of a draft Plan for Incident

i Report No. 2003-P-004012
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Commumecation, We recommend that the EPA Administrator continue these
efforts and develop procedures for emergency risk communication to ensure that
public proncuncements regarding health risks and environmental quality are
adequately supported with available data and analysis and are appropriarely
qualified.

2. Were EPA actions and decisions in regard to evaluating, mitigating, and controlling
risks to human health from exposure to indoor air pollutants in the WTC area
consistent with applicable statutes, regulations, policies, guidance, and practice?

EPA’s actions o evaluate, mitigate, and contrel risks to human health from
exposure o indeor air pollutants in the WTC area were consistent with apphcable
statutes and regulations. These statutes and regulations do not obligate EPA to
respond to a given emergency, allowing for local agencies to lead a response, and
MNew York City in fact exercised a lead role regarding indoor air. Nonetheless, we
believe EPA could have taken a more proactive approach regarding indoor air
cleanup. After the City was criticized for its response, EPA began 1o assume a
lead role in February 2002, Prior to initiation of the EPA-led cleanup, many WTC
area residents had returned to their homes, and a study indicated most of them had
not followed recommended cleaning practices. The full extent of public exposure
to indoor contaminants resulting from the WTC collapse is unknown.

We recommend that the EPA Administrator coordinate with other Federal, State,
and local agencies to develop protocels for determining how indoor
environmental concerns will be handled in large-scale disasters, Wealso
recommend that EPA work with the Department of Homeland Security and other
Federal agencies to develop and publish oversight criteria. including State and
local agency reporting requirements, for handling indoor air contamination.

3. Were asbestos demolition and renovation work practice standards followed during
WTC cleanup and recovery operations and, if not, why not?

We could not conclusively determine the extent to which required work practices
regarding the control of asbestos were followed at the WTC site during demolinon
and debris removal. Since asbestos is a known human carcinogen, EPA has
established stringent work practices to control emissions of asbestos resulting
from demolition and renovation projects, We found that a significant requirement
to reduce emissions in emergency demolitions — wetting damaged buildings
before demolition and keeping the waste material wet after demolition — was
followed. However, work practices applicable to the transport of debris from the
site were emploved inconsistently, The specific impact on air quality of any
variance from EPA’s asbestos emergency work practices is unknown.

We recommend that the EPA Administrator develop specific procedures for
ensuring that Federal. State, and local responders follow the appropriate NESHAFP
work practices for catastrophic emergency situations involving asbestos.
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4. To what extent were EPA and government communications regarding air quality and
associated health risks: (a) received by the public; (b} understood by the public; and
(c) effective in getting people to take the desired actions to reduce their potential
health risks?

After the WTC terrorist attack, people received information from many different
sources, and many factors — in addition to government communications — could
have influenced their actions. Information is a critical component in helping the
public minimize their exposure to potential health hazards. However, evidence
gathered through government hearings, news polls, health studies, and our
interviews indicated that the public did not receive sufficient air quality
information and wanted more information on associated health risks. Also,
evidence indicated that government communications were not consistently
effective in persuading the public to take recommended precautions. Because of
these concerns, the OlG conducted a survey of New York City residents regarding
government communications. These results will be reported separately.

EPA has initiated several actions to improve its risk communications procedures
during emergencies. Further, EPA 15 working with the Federal Emergency
Management Agency to clarfy roles and responsibilities for ensuring worker
safety during an emergency response. We recommend that EPA continue ta
coordinate efforts to establish clear Federal roles.

5. What additional acti if any, should EPA take to imp its response and
recovery efforts in the WTC area related to ambient and indoor air quality?

The majority of officials contacted indicated EPA did not need to take additional
actions to address outdoor ambient air quality concerns. However, concems were
expressed regarding indoor contamination, and several more measures can be
taken to ensure that indoor cleanup effectively minimizes health risk exposure.,
We recommend that EPA implement a testing program to ensure the indoor
cleanup effectively reduced health risks from all pollutants of concern, and
implement a verification program to determine whether previously cleaned
residences have been recontaminated.

6. Should EPA revise its preparation and contingency planning for dealing with air
poliution resulting from environmental catastrophes?

The events of September 11 had natienal securiry ramifications not previously
experienced, and many persons interviewed spoke highly of the response of EPA
and its employees. Still, we, as well as EPA and others, have identified lessons
learned from the response that can improve EPA’s preparedness for future
disasters. An overriding lesson learned was that EFA needs to be prepared to
asgert itz opinion and judgment on matters that impact human health and the
environment. Although many organizations were involved in addressing air
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quality concerns resulting from the WTC collapse, subsequent events have
demonstrated that, ultimately. the public. Congress, and others expect EPA 10
monitor and resolve environmental issues. This is the case even when EPA may
not have the overall responsibility to resolve these issues or the necessary
resources to address them.

EPA has initiated many actions as a result of its own internal lessons leamed
exercises. Based on our review. we our making a number of recommendations to
improve EPA s emergeney response capabilities in three areas: (1) contingeney
planning, {2} risk and cf ization, and {3} risk communication.

Agency and New York City Comments and OIG Evaluation

In her August 8, 2003 response to the draft report, the EPA Acting Administrator
stated that she was proud of the men and women of EPA and that the Agency’s
response was extraordinary, Although she generally agreed with the
recommendations of our draft report (with the exception of Chapter 6). she
responded that our report lacked sufficient acknowledgment of EPA's efforts in
several areas. For example, she noted thar our report focused too heavily on the
Agency's press releases and did not sufficiently consider the Agency’s other
forms of communication or the Agency’s “lessons learned” efforts. She provided
several specific comments outlining the Agency's disagreement with some of the
report’s findings and conclusions. A detailed summary of the Agency response
and our evaluation iz included at the end of each chapter. The Agency’s complete
response and our evaluation of that response are included as Appendices Q and R,
respectively.

New York City officials responded to excerpts from the draft report and provided
us with specific comments and clarifications which we incorporated into the final
report, as appropriate. Mew York City's response 1s attached as Appendix S and
our evaluation of that response is attached as Appendix T,
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Chapter 1

Introduction
Purpose

The September 11, 2001, terrorist attacks on this country and their environmental

aftermath were unprecedented. Unfortunately, further terronst attacks on this

country remain likely and a response to such a tragedy could be needed again.

Accordingly. the Office of Inspector General (O1G) ininated this evaluation, in

consultation with the Environmental Protection Agency { EFA) Deputy

Administrator, to evaluate EPA’s response 1o the collapse of the World Trade

Center (WTC) towers on September 11, The abjectives of our evaluation were to

answer the following:

+  Did the available monitoring data and analyses of that data support EPA's
major public communications regarding air quality and associated health risks
resulting from the collapse of the WTC towers?!

+  Were EPA actions and decisions in regard to evaluating, mitigating, and
controlling rizks to human health from exposure to indoor air pollutants in the
WTC area consistent with applicable statutes, regulations. policies, guidance,
and practice?

*  Woere asbestos demolition and renovation work practice standards followed
during WTC cleanup and recovery operations and, if not, why not?

*  To what extent were EPA and government communications regarding air
quality and associated health risks: (a) received by the public; (b} understood
by the public; and (¢} effective in getting people to take the desired actions to
reduce their potential health risks!

*  What additional actions, if any, should EPA take to improve its response and
recovery efforts in the WTC area related to ambient and indoor air quality?

+  Should EPA revise its preparation and contingency planning for dealing with
air pollution resulting from future catastrophes”

Background

On the moming of Tuesday, September 11, 2001, terrorists flew two hijacked
commereial jets into the WTC towers, Both towers collapsed within 2 hours of
impact, killing almost 2800 people. including 343 firefighters and 60 New York
City and Port Authority police officers. In addition to the devastating loss of life.
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the dust and debnis emanating from the collapse and the ensuing fires created
environmental concerns for the public that have persisted more than a vear after
the disaster.

Airborne dust from the collapse of the towers blanketed Lower Manhaitan and
was blown or dispersed into many of the surrounding office buildings, schools,
and residences. One person described the aftermath in Lower Manhattan as
“looking like a blizzard™ had hit. However, this blizzard did not deposit snow,
but instead a complex mixture of building debris and combustion by-products.
This mixture included. among other substances, asbestos, lead. glass fibers, and
concrete dust.

In addition to the initial dispersion of
dust and debris, fires at the site
created various emissions of
potentially harmful pollutants. These
fires were not officially declared
extinguished until December 19,
2001, and debris continued to
smolder and fires flared up for weeks
after that, Emissions resulting from
these fires included particulate
matter, various metals,
polychlorinated biphenyls (PCBs),
volatile organic compounds (VOCs),
pelyeyelic aromatic hydrocarbons
{PAHs), and dicxin.

Drust @lanil Trom the WTC eollapse. Seurce: NYFPD On September 11, 2001. the

President signed a major disaster
declaration for the five counties of
MNew York City to provide assistance
to New York State, thus activating
the Federal Response Plan (FRP).
The FRP establishes the process and
structure for the Federal Governtent
Lo provide assistance to local
agencies when responding to the
consequences of any major disaster
or emergency declared under the
Robert T. Stafford Disaster Relief
and Emergency Assistance Act, as
amended (42 US.C. § 5121, et seq.).
The FRP employs an operational

Sireet level conditions in Lower Manhattan after collapse.
Source: wiephotos by lagsoncars.com
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structure based on the principles of the Incident Command System,' a system
adopted by the fire and rescue community.

The Federal Emergency Management Agency (FEMA ) is responzible for
administering the FRP, This plan includes 12 Emergency Support Functions,
which describe the types of support provided o local authorities and identify the
Federal agencies responsible for leading and assisting in providing that support,
To obtain assistance under the FRP, a State requests assistance from FEMA.
which in turn issues a mission assignment to the appropriate Federal lead agency
as outlined in the Emergency Support Functions.

EPA is the designated lead agency for Emergency Support Function No. 10,
“Hazardous Materials Annex.” The imtent of this function is to provide support o
State and local governments in responding to an actual or potential discharge
and'or release of hazardous materials following a major disaster or emergeney.
including the release of airborne contaminants. To ensure the most efficient and
effective use of resources in responding to an actual or potential release of
hazardous materials, this function also places the response mechanisms of the
Mational Continggney Plan within the FRP coerdination structure, The National
Contingency Plan is the implementing regulation for EPA’s Superfund program,
and provides guidelines and procedures for responding to releases and threatened
releases of hazardous substances, pollutants, or contaminants, including releases
that threaten air quality,

Early Response

Various circumstances complicated the Government's and EPA"s ability to
respond to environmental concerns in what was an unprecedented and extremely
difficult situation. The New York City Office of Emergency Management’s
Emergency Operations Center was destroyed in the amacks. EPA’s Region 2
office, about a half-mile from the WTC site, was evacuated and not re-opened
uniil 2 weeks after the attacks. Electrical power was lost in Lower Manhatian, as
well as radio and telephone communications, Further, transportation to Lower
Manhattan was halted. as well as commercial air travel nationwide.

As with most disasters, local authorities were the first responders. “Ground
Zero,” as the seven-building WTC area site would become known, was initially a
search and rescue effort under the direction of the Fire Department of New York
and, subsequently, a recovery operation under the jurisdiction of the New York
City Department of Design and Construetion (NYCDDC) and the Fire
Department of New York, According o New York City’s Deputy Assistant Chief

Incident Command System Principles inclide use of common terminology, modular organization,
integrated communications, unified command strietire, action planning, manageahle span of
control, pre-designated facilities, and comprehensive resource MAanagement.
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of the Fire Department, “the complexity of the activity performed at one site —
rescue, recovery, demolition, and construction — at one fime is unprecedented.”
The New York City Office of Emergency Management was responsible for
coordinating the response efforts of approximately 130 governmental agencies
and non-governmental organizations. Further complicating the situation was the
fact that the area was treated as a crime scene, with law enforcement authorities
strictly limiting access for agencies such as EPA, particularly in the first 48 hours,

MNonetheless, EPA officials immediately recognized the need to monitor
environmental conditions after the anacks occurred. Afier the collapse. EPA
on-scene conrdinators collected bulk dust samples that were analyzed for asbestos
and lead. EPA’s Edison, New Jersey, location provided workspace for essential
Regrion 2 personnel while EPA’s New Yaork City office was closed. The
Environmental Response Team in Edison also collected ambient air samples in
MNew Jersey and Brooklyn on September 11, which were analyzed for the presence
of asbestos, lead. and VOCs. On September 12, nine ambient {outdoor) air
samples were collected from Ground Zero.

As the first week progressed, the assessment of environmental conditions became
a primary emphasis for EPA and other Federal, State, and local government
organizations. An EPA air monitoring specialist in Research Triangle Park, North
Carolina, took a team to New York and helped develop a monitoring network to
assess the ambient air conditions for the general public around Lower Manhattan,
In addition, a multi-agency task force was established to address environmental
concerns, with EPA eventually being designated the lead agency for managing all
of the ambient air data collected by the various government agencies,

In addition to responding to the air quality issues, which are the focus of this
report, EPA conducted many other response activities. These included overseeing
the removal of hazardous wastes, monitoring and assessing water quality,
monitoring environmental conditions at the landfills, and establishing and
operating personal and truck washing stations at the disaster site and landfills,
Hazardous material removed from the site included an estimated 236 batteries,
802 containers, and 3,049 cylinders that had potential to cause environmental and
human health damage. Further, approximately 639465 gallons of fuel oil andfor
oily water mixture were pumped from basements, manholes, trenches, and
underground storage tanks. A NYCDDC official told us that EPA’s response was
“phenomenal”™ in his opinion and that EPA’s response crews were on top of every
issue,

Other Federal agencies in addition to EPA were involved in providing support to
local authorities regarding environmental quality and safety. For example:

+  FEMA was in charge of coordinating the FRP,
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+  The Occupational Safety and Health Administration (O0SHA ), within the
Drepartment of Labor, conducted ambient and bulk dust sampling within the
immediate Ground Zero work zone and provided guidance to Ground Zero
workers regarding the use of personal protective equipment.

+  Within the Department of Health and Human Services:

»  The Mational Institute for Oceupational Safety and Health (NIOSH)
assisted in ensuring worker health and safety.

* The Agency for Toxic Substances and Disease Registry (ATSDR)
provided technical assistance to the New York City Department of
Health by conducting an indoor residential sampling and assessment
project,

»  The Public Health Service provided assistance to the New York City
Department of Health,

Appendix A provides further details on the various tasks performed by these and
other Federal Agencies.

Scope and Methodology

Our evaluation focused on EPA’s response to air quality concerns — both ambient
and indoor — for the period September 2001 through April 2003, Our work was
performed at various EPA offices and the offices of several other Federal
agencies, such as FEMA, OSHA, and ATSDR. We also performed work at
various New York City offices. Further, we visited and consulted selected health
research, air quality testing, academic, and environmental organizations,

Our approach included the independent review and verification of WTC air
monitoring and bulk dust data. For example, we randomly selected monitoring
results posted on EPA's web site and traced the test resulis back to the raw data to
verify the accuracy of the information posted. Further, we selected certain data
from EPA’s “NYC Response” database and determined whether it was included
on EPA"s public web site.

Our approach included a synthesis of WTC-related research reports. independent
legal interpretation of applicable statutes and regulations, and independent
analysis of EPA technical decisions used in interpreting and presenting air quality
information. We interviewed key officials within and outside of EPA who
collected, analyzed, interpreted, or made decisions with WTC air monitoring and
bulk dust data, as well as environmental and medical external experts, We
conducted our field work during the period June 2002 through July 2003, We
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conducted this review in accordance with Government Auditing Standiurds, 1ssued
by the Comptroller General of the United States.

A detailed deseription of our scope and methodology is in Appendix B.
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Chapter 2
EPA Statements About Air Quality
Not Adequately Qualified

EPA’s early statements reassured the public regarding the safety of the air outside
the Ground Zere perimeter area. However, when EPA made a September 18
announcement that the air was “safe” to breathe, the Agency did not have
sufficient data and analyses to make the statement. The White House Council on
Environmental Cuality (CEQ) influenced. through the collaboration process, the
information that EPA communicated to the public through its early press releases
when it convineed EPA to add reassuring statements and delete cautionary ones.
Conclusions from an EPA draft risk evaluation completed over a year after the
attacks have tended to support EPA’s statements about long-term health effects
when all necessary qualifications are considered. However. EPA’s statements
about air quality did not contain these qualifications. {Details on indoor air are in
Chapter 3.}

Communicating Information to the Public Critical

Communicating the potential health risks resulting from an environmental hazard
is a key mechanism for warning the public to mitigate potential exposures and
take other precautions to avoid unnecessary health risks, Howewer, an emergency
situation often presents sigmificant challenges.

EPA has many vears of experience in communicating environmental risks to the
public, especially through its Superfund program. The Agency has issued
numerons guidance documents on how to effectively communicate risks to the
public, including EPA’s “Seven Cardinal Rules of Risk Communication™

{zee box). EPA and the New York City Deparment of Health were significantly

involved in

SomriEieAtng Seven Cardinal Rules of Risk Communication
information on the

air quality in Lower . Accept and involve the public as a legitimate parinar,
Manhattan after the . Plan camMIymc_I s\rMyuLlem.

WTC disaster. . Listen to the public’s specific concams.

Be honest, frank, and open.
Coondinate and collaborats with offer cradibla sources.
Meet the needs of the madia,

Speak clearly and wilh compassion.
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What EPA Said in Its Major Public Communications

EPA used various methods to inform the public afier September 11, including
artending public forums; having interviews with newspaper, television. and radio
reporters; and posting information on its public web site. Our analysis focused
primarily on the information provided through press releases since the Agency
develops its position through a deliberative process that represents the Agency's
official position.

EPA issued five press releases within 10 days after September 11, 2001, four
more through the end of December, and another four through the end of May
2002, EPA’s WTC press releases from September through December 2001
reassured the public about air quality, Although EPA’s press releases generally
recommended that rescue and cleanup workers take precautions to reduce their
exposure to pollutants, EPA’s basic overriding message was that the public did
not need to be concerned about airborne contaminants caused by the WTC
collapse. This reassurance appeared to apply to both indoor and outdoor air.

For example, EPA Region 2 officials told us that the September 18 statement
made by the EPA Admimistrator (see Appendix C) that the air was “safe” to
breathe only applied to:

+  long-term health effects — not short-term or acute health effects;

+ the general public — not Ground Zero workers;

+ outdoor air — not indoar air;

*  healthy adults — not sensitive sub-populations such as children and the
elderly; and

+  asbestos — not other air pollutants.

However, except for the second point, the statements issued by EPA in press
releases throughout 2001 generally did not contain the above qualifications. For
the general public, EPA’s overriding message was that there was no significant
threat to human health.

Key air quality related statements from EFA press releases issued during 2001
following the WTC collapse are in Table 2-1. The full text of each of these press
releases are available at our web site”

WWW. P ROV Dig
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Table 2-1: Key Air Quality Statements from 2001 Press Releases

Date Kay Statement

05-13-01 | “Menitoring and sampling conductad on Tuesday and Wednesday have
besan very reassuring about potential exposure of rescue crews and the
public 1o envirenmental contaminants. . . . EPA and OSHA will work
closely with rescue and cleanup crews to minimize their potentisl
exposure, but the general public should be very reassured by initial
sampling.”

08-16-01 | “Owr tesis shaw that it is safe for New Yorkers to go back o work in Naw
York's financal dstrict’ (gquoling Assistant Secretary of Labar for OSHA).

“The Agency is recommending that businesses in the area planning to
reopan nexl week lake precautions including cleaning ar condibioning
fitters and wsing vacuums with approprists filters to collect dust.”

05-18-01 | "lam glad to reassure the people of Mew York and Washington, 0n.C,
that their air is safe to breath [sic] . . . " (quoting EPA Administrator).

08-21-01 | "NYC Monitoring Efforts Continue to Show Safe Drinking Water & Air”
{press release heading).

10-02-01 | “Data Confirms Mo Signaficant Public Health Risks: Rescue Craws and
Mearby Rasidents Should Take Appropriste Precautions., . 7 (press
release sub-heading).

10-30-01 | “While wea have fortunately not faund levels of contaminants thal pose a
significant health risk to the general public, auwr efforts to manitor the
area and keep the public informad of our findings hawa not waned. *

Agency officials stressed that press releases were only one of many forms of
communication used to provide air quality information to the public, and that
public forums and media interviews were also important. Further, EPA provided
public access o its monitoring data through its public web site, which included
interactive maps that could be used to identify monitoring results. In regard to the
monitoring data, we found no evidence that EPA attempted to conceal data results
from the public,

Data Available at the Time Did Not Fully Support EPA Press Releases

Information and the analyses of available data did not fully support the statement
made in the September 18, 2001, release, which quoted the EPA Administrator as
saving the air was “safe” 1o breathe. Four factors in particular posed limitations
on the conclusions that could be made at that time about air quality:
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* A lack of data results for many pollutants,

+  An absence of health benchmarks for asbestos and other pollutants.

*  Imprecise optical asbestos sampling methodologies, and

*  Ower 25 percent of the bulk dust samples collected before September 18
showed the presence of asbestos above the 1 percent benchmark.

EPA did not have monitoring data to support reassurances made in press releases
up to Seprember 18 because it lacked monitoring dara for several contaminants,
particularly PCBs, particulate marter, dioxin, and PAH=.

According to a draft evaluation entitled Exposure and Human Health Evaluasion
af Airborne Pollution from the World Trade Center Disaster, by EPA’s Office of
Research and Development, that Office was not able to make health risk
evaluations for exposures in the first couple of days because of the lack of
monitoring data. For several pollutants of concern, sampling did not begin until
September 16, and in many cases the results were not known until afier the
September 18 press release was issued. EPA was not able o obtain samples and
moenitor air due to difficulties in access and security, power supply sources,
equipment availability, and analytical capacity. As a result, data available before
September 18 for making conclusions about air quality for pollutants other than
ashestos was limited.

Table 2-2 shows when air moenitoring began and when the data resulis first
became available for each pollutant of concern.
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Table 2-2: Outdoor Sampling Timeline for Pollutants of Concern

Pallutant Sampling Source Sampling Results Available[1]
i

Laad Dust September 11 Saptambar 12

Asbestos Bulk Dust September 11 September 12
Ambiant &ir Saptembar 12 Saptembar 13

Benzera [2] Alr Grab Samples. September 16 September 17

Maroury Ambiant A Saplambar 16 Saptarnbar 18
Diust September 16 Saptembear #0

Lead Arniblent Air September 16 Sapternber 20 [3]

PAHs Ambiant Air Seplamber 16 Septembar 20

Cadmivm

Chramiuen

Manganese

PAHs Dust Seplamber 16 September 22

Diaxin Diust Seplamber 16 September 24 [4]
Ambiant Air Seplember 16 Septernber 28

PCBs Amblent Air Seplember 16 September 28

PM, Amblent Alr Seplember 21 Dctober 4

PM,: [5]

TSP [5] Asriblent Alr Ma Maonitoning Mo Meanitaring

Netes:

[1]= Baged on Dady Surimanies of monmtonng resulls prepared by Reglon 2 stalf in Edisen,
New Jarsey, which wara wsed to brief management on data resulls,

[2]= EPA sampled for additions! VOCs on this date 58 weall.

13 EFA’s Heaith Risk Evaluation repared lead results were known on Seplember 18,

4, EPA's Haalth Risk Evalualion reporféd dicxin results ware known on Seplember 23,

[5] = “PM" standz for “Particulate Matter. " PM, , represents “fing” particulate matter fess
than or equal to 2,5 micromelers in diameter, PM,, refers to particulale malter less
than or equal to 10 micromaters, with the faction belwean 2.5 and 10 micromaters

known 85 "coarse.” “TSP"stands for “Total Suspended Particulates, " and includas
all sizes of particies.

Health-based benchmarks for short-term and acute exposures did not exist for
pollutants of concern resulting from the collapse of the WTC. For ashestos, EPA
used benchmarks originally designed for other purposes to assess potential health
risks from breathing the air following the WTC collapse, Because health-based
benchmarks for short-term exposures did not exist for most of the other
pollutants, EPA revised benchmarks for lifetime { 30-vear) exposures to develop
screening levels for short-term ( 1=vear) exposures. Further, health-based
benchmarks did not exist for assessing the risk to human health from exposure to
the combination of air pollutants that were emitted,
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EPA did not have health-based benchmarks for aitbome asbestos nor for ashestos
in bulk dust. Consequently, EPA used criteria from two programs originally
developed for other purposes.

. Asbhestos Hazard Emergency Response Acé (AHERA): Criteria for this
program were developed for air monitering inside schools following an
ashestos abatement program, to clear those schools for re-entry, For the
WTC testing, EPA used AHERA eriteria to evaluate the ambient (outdoor)
air quality for asbestos. However, this is not a health-based standard. The
AHERA standard for re-entering schools was established at 70 structures
per millimeter squared (s/mm2) in 1987 because this was considered to be
the amount of background contamination found on the filters used 1o
collect air samples when the AHERA standard was issued. Due to filter
improvements over the years, the amount of background contamination
today is considerably less. but the AHERA standard has not been revised.

- Asbestos National Emissions Standards for Hazardous Air Pollutants
(NESHAP): Criteria for this program were developed to identify
ashestos-containing material subject to demolition and renovation work
practices. This critenia states that matenial containing at least | percent
ashestos, by volume, is considered asbestos-containing material and
subject to EPA’s NESHAP regulations. The 1 percent threshold, based on
the smallest amount that can be measured using Polanized Light
Microscopy, is not a health-based standard. This was emphasized in a
September 19 e-mail from an EPA Branch Chief, who has testified as an
Agency expert at an asbestos penalty hearing that: “Additionally, 1%
asbestos in a material is not a safe level of asbestos [emphasis in original
gquatarion] . . . one-half percent asbestos-containing material (ACM) could
b just as hazardous as 20% ACM depending on the condition of the
material and how it is handled.” New York City also recommended that
building owners use this | percent benchmark in determining whether the
interior of buildings should be cleaned for asbestos (see Chapter 3.

Guidelines were not available to assess the impact of acute (up to & hours)
exposures. People caught in the initial debris and dust cloud on September 11
were potentially exposed to high levels of various pollutams for a short duration,
EPA has been funding a program to develop Acute Exposure Guideling Levels
{AEGLs). but none of these levels had been finalized at the time of the WTC
disaster. The program had developed several draft AEGL's but these draft AEGLs
were not applicable to the pollutants of concern at the WTC sire.

In general, EPA did not have benchmarks to evaluate short-term exposures such
as those experienced from the WTC collapse, For the WTC situation, EPA
adjusted the Superfund 30-year exposure benchmarks to 1-year {short-term}
exposure benchmarks, {See Appendix D for a list of benchmarks used by EPA in
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assessing WTC ambient data,) Since this was done very quickly duning an
emergency situation, these benchmarks were not subjected to peer review.

In addition to not knowing the health impacts of certain individual pollutants,
information was not available on the cumulative or synergistic impacis of being
exposed to several pollutants at once. For example, one medical expert suggested
there may be a synergistic effiect between PAHs and asbestos, since PAHs
resemble cigarette tar. Studies have shown the lung cancer risk from exposure to
ashestos is increased exponentially for cigarette smokers. In addition, this expert
noted that the combination of high pH and the small shards of glass found in
WTC dust could have had a synergistic impact on the acute respiratory symptoms
that many people experienced.

There were limitations with all three methods used to analyze asbestos
concentrations in the ambient air and bulk dust in Lower Manhattan. These
limitations, which were not noted in EPA’s press releases, restricted EPA’s ability
Lo make definitive assessments about the health risks posed by asbestos.
However, even with these limitations, sufficient data existed to identify the
presence of ashestos in the dust and ambient air. and to warrant that persons
working around the dust take necessary precautions to not inhale the dust. The
three methods used and their limitations follow:

+  Transmission Electron Microscopy (TEM) is a sensitive method generally
used to analyze air samples collected from a relatively clean indoor
emvironment. At the WTC site, many samples could not be analyzed because
the filters being used to collect asbestos were overloaded with particulates.
For example, 24 of the 69 samples collected as of September 17 could not be
analyzed because the filters were overloaded.

«  Phase Contrast Microscopy {PCM), which was used to analyze asbestos
concentrations in ambient air beginning September 18, can only count fibers
in the filter greater than 3 micrometers in length. A study at the WTC site
found that the majority of the asbestos fibers at the site were less than
5 micrometers in length,

+  Polarized Light Microscopy (PLM) was used to measure asbestos in bulk dust,
This methed is primarily an estimation method that is not very precise. and
has a detection limit of 1 percent. Therefore. using this method against a strict
benchmark is not reliable.

According to EPA, essentially all outdoor areas at the WTC site were vacuumed,
and the detection methods did not impact the action actually taken to remove the
dust from outdoor areas. See Appendix E for a summary of EPAs outdoor air
asbestos sampling results,
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Some Asbestos Readings Exceeded Levels of Concern

Crwver 25 percent of the bulk dust samples that EPA had collected and analyzed by
September 1% showed the presence of asbestos above the 1 percent threshold used
by EPA to indicate significant risk. [n addition, New York City used the 1 percent
threshold to determine whether the removal of indoor dust was subject to its
Ashestos Contral Program regulation, The level of asbestos in dust was a concemn
because of the potential for the dust to be disturbed and become airborne, and thus
inhaled. As noted above, this level is not a health-based standard and dust that
contains less than 1 percent could pose a health risk. See Appendix F for results
of EPA outdoor ashestos bulk testing,

EPA and the New York City Department of Environmental Protection (NY CDEP)
conducted extensive ambient air moenitoring for asbestos around Ground Zere and
Lower Manhattan after September 11, This sampling was conducted at up w 60
sites and a toral of almost 10,000 samples were analyzed using TEM. During the
month of Seprember 2001, EFA and New York City monitoring recorded 30
exceedences of the AHERA standard of 70 s/mm2. However, after September
2001 the number of AHERA exceedences decreased significantly, For the peried
October 2001 through May 2002, seven exceedences of the AHER A standard
were recorded. as shown in Table 2-3.

Table 2-3. Ambient Asbestos Readings in Lower Manhattan In Excess of 70 s/mm2

Date Reading (s/mm2] TCocation '
1000H0 104,99 Chambers Sireet
11528/01 124.44 Marth Sida of Stuyvesant High Schoal
1221 20444 Albany and Greenwich
/14/02 72,00 Piar & bus sign
0210502 88,00 Liberty and Trinity
ooz 213.33 Church and Dey
05628/02 336,00 West Street (near Stuyvesant HS.)
" Excludes four exceedances al worker wash tent

Council on Environmental Quality Influenced EPA Press Releases

Coordination and collaboration impacted the completeness of the information and
the substance of the message EPA communicated to the public through its press
releases, As g result of the White House CEQ's influence, guidance for cleaning
indoor spaces and information about the potential health effects from WTC debris
were not included in EPA’s issued press releases. In addition. based on CEQ's
influence, reassuring information was added to at least one press release and
cautionary information was deleted from EPA’s draft version of that press release.
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EPA officials told us that EPA"s WTC press releases issued durning the weeks
following September 11 were discussed in conference calls that included EPA
officials. OSHA. and CE(Q). Accordingly. the content of an EPA press release
iszued during this period could come from several different sources.

Few written records were available on the process used to prepare WTC press
releases, We found draft versions for two of the press releases. However, the
White House’s role in EPA’s public communications about WTC environmental
conditions was described in a September 12, 2001, e-mail from the EPA Deputy
Administrator’s Chief of Staff 1o senior EPA officials:

All statements to the media should be cleared throwsh the
NSC [National Securiey Council] before they are released.

According to the EPA Chief of Staff, one particular CEQ) official was designated
o work with EPA to ensure that clearance was obtained through NSC. The
Associate Administrator for the EPA Office of Communications, Education, and
Media Relations (OCEMR) said that no press release could be issued for a 3- to
4-week period after September 11 without approval from the CEQ) contact.

Although EPA’s position has been that WTC area residents should obtain
“professional cleaning,™ EPAs press releases did not instruct residents to do so.
Instead they instructed residents to follow recommended and proper cleaning
procedures and referred the public to the New York City Department of Health
{NYCDOH) for recommended cleaning procedures. We asked the OCEMR
Associate Administrator whether her office had considered advising the public
through a press release that they needed fo obtain professional cleaning for their
indoor spaces. The Associate Administrator stated: “It was in a press release: it
was removed by, . _ [the CEQ) contact].”

OCEMR’s records contained a document, entitled “PM FACT SHEET,” that
discussed the health rigk to “sensitive populations™ from exposure to particulate
matter. We asked the Associate Administrator whether she had considered
putting any of this information in a press release. She =aid she had. but the CEQ
official discouraged her from doing so. Her recollection was that he told her
health effects information should not be included in EPA’s press releases, and
that anything dealing with health effects should come from New York because
they were on the ground and they were already dealing with it,

EPA"s Office of Communication, Education and Media Relations (C:CEMBR) issued the press
releases. The OCEMR Associate Administrator lefl the Agency in December 2000 and OCEMR
wais remamed the Office of Publie Affarrs in July 2002,

I this comext, professional eleaning refiers 10 the use of a certi fied ashestog cleaner trained in the
proper use of personal protective equipment and procedures to prevent re-contamination.,
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The extent of the CEQ official’s influence on EPA’s WTC press releases was
most clearly illustrated by the changes that were made to a draft press release
dated September 14, 2001, that was issued on September 16, 2001, Every change
that was suggested by the CEQ) contact was made. The CEQ) official’s suggested
changes added reassuring statemenis and deleted cautionary statements.

Details on these various revisions based on the CEQ contact’s input, including
comparisons of draft and issued versions, are in Table 2-4, while the actual press
release is in Appendix G. It should be noted that our analysiz of CE()'s input was
limited because CEQ) officials chose not to meet with us. Details on this
limitation are in Appendix B,

Table 2-4: Impact of CEQ Instruction on September 16 EPA Press Release

Statement Deleted From the Draft and Not Replaced

The coneern raised by thess samples would be for the workers al the cleanup sile and for those workers.
wha might be retuming to their offices on or near Water Streat on Monday, September 17, 2001,

levels of asbestos in EPA tests.

St Significantly Revised
Draft Press Release Issued Press Release
Recent samples of dust gathered by The new samples confirm previous reports that ambient air
OSHA on \Watar Street show higher quality meets OSHA standards and consequently Is not a

cause for public concern, MNew OSHA data also indicates that
indoar sir quality in downtown buildings will meet standards,

EPA has found variable asbestos levels in bulk debris and
duist on the ground, bul EPA continue [sic] 1o balieve that
Ihere is no significant haalth risk (o the general public in the
coming days. Appropriate steps ane being taken to clean up
this dust and debris.

Seven debris and dust samples
taken Thursday, showed levels of
asbasies ranging from 2.1 parcent 1o
3.3 percent, EPA views & 1 percent
level of asbestos as the definition for
asbestos-containing matearial.

Debris samples collected outside buildings on cars and other
surfaces contained small percentages of ashestors, [sic]
ranging from 2.1 1o 3.3 - slighlly above the 1 parcant trigger
for defining asbestos material,

Statements Added to the Issued Press Release Based on CEQ Instructions

somewhene around here”

CEQ lnstructions Added to Issued Press Releas

“Add sentance about OSHA monitors | OSHA staff walked through Maw York's financial district on

walking the streets yesterday and September 13, wearing personal air monitors and collectad

wearning personal monitors and data on polential asbestos exposure levalks, All bul two

coming up clean,” les confained no ashestos. Twa contzined
wary low levels of an unknown fiber, which is 2t being
analyzed.

INSERT HENSHAW quate “Our tests show that it is safe for Mew Yorkers to go back to

work in New York's financial district,” said John L, Henshaw,
Assistant Secretary of Labor for OSHA.

“Add OSHA indeor air sarmpling dala
sentence.”

Air Samples taken on Sapt. 13" inside busldings in New York's
financial district were negative for asbestos.
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We were unable to wdentify any EPA official who claimed ownership of EPA’s
WTC press releases issued in September and early October 2001, When we asked
the EPA Chief of Staff whether she could claim ownership of EPA s early WTC
press releases, she replied that she was not able to do so “because the ownership
was joint ownership between EPA and the White House,” and that “final approval
came from the White House.” She also told us that other considerations, such as
the desire to reopen Wall Street and national security concerns, were considered
when preparing EPA’s early press releases, The OCEMR Associate
Administrator said of the September 16 release: “1 did not feel like it was my
press release.”

September 13 Press Release Also Revised to Eliminate
Cautionary Statements

Cautionary statements in a draft version of the September 13, 2001, press release
{zee Appendix H) were removed and replaced with more reassuring statements.
For example, the second clause of the caption to the drafl press release, which
noted that EPA was testing for environmental hazards, was replaced with a
statement reassuring the public about environmental hazards, Further, the press
release did not contain a statement in the draft version that EPA considered
asbestos hazardous inthis situation. We were unable to locate any record that
explained why the changes were made. and the OCEMR Associate Administrator
did not recall ever having seen the draft. The major differences between the draft
and the issued press release are shown in Table 2-5,

Table 2-5: Significant Changes to the September 13 EPA Press Release

Draft Press Release Issued Press Release

Caption to press release: Revised caption to press release:

Activities, Testing Terrorized Sites Public About Environmental Hazards
For Environmental Hazards

EFA Initiating Emergency Response | EPA Initiating Emergency Response Activities, Reassures

Preliminary results of EPA's EPAis greatly relieved to have leamed that there appears o
sampling activitles indicate no o ba no significant levels of asbestns dust in the alr in New York
wery law levels of ashbestos. City,” ssid Administrator Whitman. "“We sre working closely
However. even at low levels, EPA with rescue crews o enswre that all appropriate precautions
considers asbestos hazardous in are fakan. We will confinue to monitor closely.”

this situation and will continue to

monitor and sample for elevated Public health concarns about asbestos contamination ara
levels of ashestos and work with the | primarily related to long-temm exposure.  Short-term, low-level
appropriate officials to ensure exposure of the type that might have been produced by the
awareness and proper handing, collapse af the Warld Trade Center buildings is unlikely to
transportation and dispesal of cause significant health effects. EPA and OSHA will work
potentially contaminated debre or closaly wilth rescue and cleanup craws i minimize their
materials. polentisd exposure, but the genaral public should be very

reassured Dy initial sampling.
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Recent Conclusions About WTC Air Quality

The only formal risk evaluation of the health effects from exposure to the outdoor
air in Lower Manhattan following the WTC collapse was performed by EPA's
Office of Research and Development. This evaluation, still in draft form as of
July 2003, concluded that, except for the rescue and cleanup workers at Ground
Zero who were not wearing respirators, as well as unknown exposures to the
public during the first few days, persons in the area were unlikely to suffer adverse
heath effects from the outdoor air,

The report also had a caveat for the conclusions drawn in the report relative to
human health risks. The draft report stated:

This report showld be viewed as the fivst phase of an ongoing
analvsis, and ihe conclusions and findings ciied befow should not
Be considered the final EPA judgment. At this point, the avadalle
darter and analvsis are sl too prelimingry to support reliable
quantitative predictions of potential human healih visks,

We spoke toa number of expents in the field of environmental monitoring,
including physicians, industrial hygienisis, and researchers These experts
penerally agreed that the levels of airborne asbestos detected in the air outside the
perimeter of Ground Zero in Lower Manhattan did not present a sigmificant
increase in long-term health nsk ro the public. Appendix [ lists the experts we
interviewed during this evaluation.

We noted that several health studies pointed to potential problems for firefighters,
rescue workers, and other persons working within the confines of Ground Zero
whao did not wear respirators:

+ A study of firefighters with “World Trade Center Cough™ concluded that
“intense, short-term exposure to materials generated during the collapse of the
World Trade Center was associated with bronchial responsiveness and the
development of cough,™

+  The preliminary results of a Mount Sinai School of Medicine study on
waorkers directly involved i rescue and recovery found that 78 percent of
those sampled had suffered lung ailments and 88 percent had experienced ear,
nose, and throat problems in the months immediately following the attack.

“Cough and Bronchial Responsiveness in Firefighters at the World Trade Center Site,” David 1.
Prezant et al, New England Joumal of Medicine, Wol. 347, No. 11, Sepiember 12, 20402,
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At the time we completed our report, no studies of the health effects of the WTC
collapse on the general public had been completed, although we noted studies”
were underway to determine the effects of the WTC collapse on pregnant women
and their children. Further. in January 2003, New York City and Federal health
officials announced a plan to study residents and employees in Lower Manhattan
1o identify whether there will be long-term pulmonary effects associated with
exposure o WTC dust and air,

Recent Developments

EPA has initiated actions to strengthen its risk communication procedures for
emergency situations. For example, EPA's Office of Public Affairs has prepared
a draft “Plan for Incident Communication™ that establishes basic incident
procedures and assigns responsibilities and authorities. Further, the Agency
intends to use this plan as the basis for more inclusive best-practices emergency
communications guidance.

Conclusions

EPA’s early statement that the air was safe to breathe was incomplete in that it
lacked necessary qualifications and thus was not supported by the data available at
the time. CEC) influenced the final message in EPA s air quality statements.
Competing considerations, such as national security concerns and the desire to
reopen Wall Street, also played a role in EPA’s air quality staterments. The
“safety” of the air in Lower Manhattan afier the collapse of the WTC towers is
still being debated and studied. Howewver, given the current lack of health-based
benchmarks. the lack of research data on synergistic effects, and the lack of
reliable information on the extent of the public’s exposure to these pollutants. the
answer to whether the outdoor air around WTC was “safe” to breathe may not be
settled for years to come,

“Prospective Study of Pregmant Woren and Infants Exposed o Uters to WTC Arr Pollution,™
Columbia University; and “Sdy of Pragnant Women and Children Near WTC.™ M Sinai School
of Medicine,
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Recommendation

We recommend that the EPA Administrator:

2-1.  Develop procedures for emergency risk communication to ensure that
EPA’s public pronouncements regarding health risks and environmental
quality are adequately supported with available data and analysis.

Additional recommendations regarding contingency planning, risk
characterization and assessment, and risk communication are presented in
Chapter 7.

Agency Comments and OIG Evaluation

I her August 8, 2003 response 1o our drafit report, the EPA Acting Administrator
stated that the report placed too much emphasis on EPA’s press releases and did
not sufficiently acknowledge EPA’s many other communications, She further
noted that EPA's early statement that the air was safe to breathe was made in
direct response to the public’s concern about ashestos contamination following the
WTC collapse. and that the press release detailed the monitoring that led to the
statement and made it clear that further monitoring would take place. The Acting
Administrator also pointed out that EPA never withheld data from the public and
made its extensive monitoring data available on its interactive web site. With
respect to CEQ's involvement in the preparation of EPA's press releases, the
Acting Administrator stated that the Agency coordinated with CEQ and that this
coordination was neither unusual nor unexpected during a catastrophic disaster on
the scale of the WTC attacks. Further, she noted that EPA acknowledges that
mistakes were made and things could have been done better, and that there are
lessons to be leamed in the difficult area of risk communication, Improving risk
communications is an Agency prionty as it implements its “lessons learned.”

In our opinion, Agency press releases are a very important form of
communication. As detailed in our draft report, EPA press releases result from a
deliberative process that should reflect the Agency’s official position on
significant issues. Press releases are made available to essentially all news media
and may be quoted or paraphrased in radio, television, and other forms of
communication. In our opinion, the Agency could have provided more complete
and useful information in the press releases. Further, we reviewed other agency
forms of communication including all communication-related documents
provided by the Agency. These documents included videotaped interviews,
newspaper articles, briefing notes, and other forms of communication. With
respect to the Agency's early statement about the air quality, we fully recognize
the extraordinary circumstances that existed at the time the statement was made
about the air being safe to breathe. It continues to be our opinion that there was
insufficient information to support the statement.

The Agency’s complete written response to our draft report and cur detailed
evaluation of that response are contained in Appendices Q and R, respectively.
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Chapter 3
EPA’s Response to Indoor Environment
Consistent With Statutes and Regulations
But May Have Delayed Needed Health Protection

EPA's actions 1o evaluate, mitigate, and contrel nsks to human health from
exposure to indoor air pollutants in the WTC area were consistent with applicable
statutes and regulations. EPA is not obligated to respond to a given emergency,
and New York City exercised a lead role regarding indoor air. Nonetheless, we
believe EPA could have taken a more proactive approach regarding indoor air
cleanup. EPA began to assume a lead role in February 2002, when the Agency
initiated a multi-agency task force to address concerns about the indoor
environment. Prior to initiation of the EPA-led cleanup. many WTC area
residents had returned to their homes, and a study indicated most of them had not
followed recommended cleaning practices. The full extent of public exposure o
indoor contaminants resulting from the WTC collapse is unknown,

Concerns Expressed Regarding Indoor Contamination Response

The public and elected officials began raising concerns about the extent that
indoor spaces were contaminated with asbestos and other contaminants shortly
after the WTC collapse. New York City, which imitially took lead responsibility
for addressing indoor air, was criticized for:

Delegating testing and remediation efforts to building cwners and residents.
Nat enforcing proper procedures for cleaning ashestos,
Giving improper advice to the public on testing and cleaning procedures.

EPA was criticized for not initially taking a greater role in indoor testing and
cleaning. 1.8, Congressman Jerrold Nadler { D-NY), whose district includes
Lower Manhattan, contended that EPA violated the law by allowing New York
City to handle indoor air quality and not exercising oversight authority pursuant to
the National Contingency Plan (NCP), EPA mamtained that the NCP does not
create a right to a Federal response and its approach to indoor air was a “proper
and legal exercise of our discretion™ under the NCP.

In the immediate aftermath of the disaster, EPA undertook several activities to
address vanous issues related to mdoor air, Howewver, according to EPA
documentation, New York City officials stated on September 30, 2001, that the
City would not be requesting assistance from EPA regarding residential sampling
or resceuparion issues, or roof debris cleanup.
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Imddasir dust comtumination from WTC debris. Searce: EFPAGORD - - photo courntesy of Dr. Lung Chi Chen
- WYL

Responses to Indoor Contamination

Initially, building owners were held responsible for cleaning up their own
buildings, including interiors and exteriors. According to New York City
officials, the issue of funding the cleanup of privately owned buildings was
discussed with FEMA and EPA; and the imitial federal position was that the
Stafford Act (the implementing statute for the FEP) did not provide direct funding
to New York City Tor this cleanup, New York City officials said that during this
diseussion they informed the federal agencies that building owners would be
responsible for funding the cleanup of their buildings and the federal agencies
agreed with this position. Under this arrangement. owners of rental units were
responsible for cleaning apartment walls, ceilings, and floors; common areas, such
as hallways and lobbies; and heating. ventilation, and air conditioning (HVAC)
systems, when deemed necessary as explained in guidance provided by New York
City. Renters were responsible for cleaning personal belongings. In resident-
owned condominiums, residents were responsible for cleaning their units, while
building owners were responsible for cleaning common areas and HVAC systems.

Table 3-1 notes key instructions New York City provided to building owners and
residents regarding the potential for indoor contamination resulting from the
collapse of the WTC towers and steps for cleaning the indoor contarmination.
Caopies of the instructions are available on our web site,

» Report No. 2003-P-00412



186

Table 3-1: Actions by New York City

Date Key Statement

08-14-01 | NYCDEP pravidad a notice to building owners enlilled “Claan-up of Asbastos Containing
Material.” For "minimal dust sccumulstions (light coating)” the nofice recommended
uging wel mathods andlor vacuums equipped with HEPA (high efficency particulate air)
fillars. For “accumulations of dust that included pieces of dabris” tha procedures
provided for two options.  Building owners could assume that the material was asbestos-
containing matenal and have it cleanad in accordance wilh NYCDEP Asbestos
Abatement Program removal procaduras, ar have fhe material samplad by a NYCDER
certified Investigalor or Mew York State Department of Labor inspeclor to determing
whether the material was asbestos-conlaining matenal and subject 1o Mew York City's
Asbestos Abatement Program removal procedures, Asbestos-containing matenial was
identified as any malarial containing more than one parcent ashestos.

09-16-01 | The NYCDEP issued a “Public Notice” fiyer to bullding owners that discussed building
maintenance issues. The nofice stated that building ownersimanagers should have
possibla contamination problems reviewed by competent professionals.

09-17-01 | NYCDOH issued a press release that recommended that individuals reentering their
residences and places of work remove dust by using a wat rag or wal mop, and vacuum
with a HEPA filtration vacuum. If a HEPA vacuum was nol available, the press ralease
recommended using HEPA bags or dust allergen bags with a regular vacuum cleaner,
EPM's wab site also linked 1o thasa instrucons.

0%-26-01 | NYCDEP issued a noice to building owners entitied “Clean-up of Debris inside Buidings”
which was identical to the notice issued on 9-14-01 except for three items. First, the
nedica did not say “accumulations of dust that include piecas of debris . may ba
assumed to be ACM (asbastos-containing material).” Sacond, the notice stated that
=uch accumulations “can be sampled” (rather than “must be sampled”) by a NYCDEP
ceriified investigaior or Mew Yark State Department of Labor inspector. Third, the nofice:
stated that EPA had studied the situation and reported “that the patential presence of
ACM in dust and debris is minimal

10-25-01 | NYCDERP described benchmarks and guidelines used to evaluate environmental
conditions in a letter lo Lowar Manhatian residents dated Oclober 25. In regard Lo
cleaning indoor spacas the letter stated: “If more than 1 percant asbesios was found
and testing and cleaning was necessary, it had to be performed by certified personnel,”
I addition, the statemeant indicated landlords should not recpen any busldng undil a
competent professional had properly inspectad their building. The City's Asbestos
Abatemant Program requires that building owners file a written notification with the
MYCDEP for asbesios abatement projects that do not require plan o permit approval
from the City's Buildings Department. NYCDEP officials told us this notification applied
1o bisldings awnaers who found more than 1 percent asbestos in bulk dust in thesr
buildings (see Appendix J for a copy of the instructions).

NYCDEP officials told us that in September 2001 they began visually inspecting
the exteriors of over 1.000 buildings and identified 323 with visible dust.
NYCDEP documentation indicated that 102 of these 323 building exteriors were
subsequently cleaned by the building owners. NYCDEP officials told us that the
remaining owners stated they could not afford to clean their buildings, and these
buildings were cleaned by NYCDEP with funding provided by FEMA.

To determine the extent of indoor contamination in Lower Manhattan residences,
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the NYCDOH and ATSDR initiated an indoor air study in November 2001, The
sampling phase was completed in December 2001, preliminary results released 1o
the public in February 2002, and the final report issued by ATSDR in September
2002. The resultz of this study are discussed later in this chapter.

Dbt dimst contaming tiom from WTC debrds. Source: EPAORD - Photoe courtesy of Dr. Lusg Chi Chen -
NYu

In the weeks following the disaster, EPA was involved in testing various indoor
spaces, EPA worked with the 1.8, Coast Guard’ to monitor offices in the Wall
Street area so that employees could enter their offices and obtain needed files.
On September 13, 2001, EPA tested for asbestos in its building located at

290 Broadway. Further, on September 17, 2001, EPA sampled dust in the Jacob
Javits Convention Center complex, and on October 23, 2001, tested in the
Department of Justice offices on 100 Church Street.

Details on the results of EPA"s indoor testing, as well as General Services
Administration testing of Federal buildings and three significant non-EPA studies,
are in Appendix K.

Also, EPA conducted preliminary indoor assessments of 11 buildings at the
request of the Ground Zero Elected Officials Task Force. These preliminary
assessments included mspecting the interiors of the buildings, discussing cleanup
plans with building owners/managers, and collecting dust samples from four of
the buildings ~ three schools and one apartment building, An EPA Situation

The 1S, Cosast Guiard maintaing strike teams that typically deploy For responses to odl and
hazardous chemical spills and were deployed in response 1o the WTC attacks.

24 Report No., 2003-P-004012



188

Report for September 27-29, 2001, noted that a projected futurs action was to
“finalize sampling plan for residential buildings.” Howewver. EFA’s Situation
Report for September 30 noted:

Residential sampling/reaccupavion: On Y3040, EPA spoke io

US Public Health Service and NYSDOH (New York State
Department of Health) who hove been discusying isswe with
NYCDOH. NYC will mor be reguesting State or Fedeval assistmnce
[fow residential sampling or reoccupation issues. The Fedeval
Response Plan assigns vesponsibilite to the U.S, Public Health
Service under ESF-8, Health and Medical Services, when state and
Tocal resources request Federal assistance for medical and public
health asyivtance,

In addition, correspondence from the Region 2 Regional Adminismrator indicated
that in an October 9, 2001, meeting between FEMA. EPA. and New York City
officials, City officials stated that they would not be requesting EPA’s assistance
for residential sampling or reoccupation issues, The September 30 report also
indicated that New York City would not be requesting Federal assistance for
cleaning roof debris. New York City officials disagreed with the characterizations
of their statements presented in these documents and told us that they repeatedly
expressed the position that the City weleomed any authorized federal assistance at
that time.

Though EPA press releases through 2001 generally addressed outdoor air and not
indoor contamination, the September 16 and October 3 releases discussed
cleaning procedures that business owners and residents should take in cleaning
indoor spaces. The press releases advised residents and business owners they
could clean their own spaces if they used “appropriate” vacuum filters, and
followed “recommended” and “proper” procedures. These press releases did not
define what “appropriate,” “recommended,” and “proper” procedures meant.

Initially. EPA deferred to New York City to provide guidance for cleaning indoor
spaces. As noted in Chapter 2, EPA was prepared to include recommendations in
its press releases that residents obtain professional cleaning of their residences.
The absence of instructions recommending that residents obtain professional
cleaning in the initial weeks following the disaster may have increased the long-
term health risks for those who cleaned WTC dust without using respirators and
other professional cleaning equipment,

EPA’s web site and press releases deferred to the NYCDOH guidance even
though EPA’s position on indoor cleaning was different than the City's, EPA’s
basis for deferring to New York City was summarized by the testimony of the
Region 2 Administrator before the ULS, Senate Committee an Environment and
Public Works on February 11, 2002, The Admimstrator, when asked if the
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NYCDOH provided adequate cleanup directions to residents, answered as
follows:

Congistent with their vesponsibility for the indoor environment, the
City DOH, working with ATSDR and the Centers for Disease
Controf and Prevention (CDC) fook the fead on the developrment
and dissemination of prblic health recommendations related fo
building cleamips. DOH sratemenrs emphasizing wer wiping,
moping and use of HEPA vacums were reasonable,. EPA’s advice
has been more conservarive and suggested thar people
ettcounsering uore than mfaimal amouwnts of dust showld consider
Hhis as a “worst case” and likely fo be contamingted with gsbestos.
Under these circumstances, they should hive a certified ashestoy
eleanup confractor, ., "

Asbestos medical experts we consulted agreed that professional cleaning was
preferred for the asbestos contamination found. Further, the experts stated that, at
a minimum, if members of the public were to clean residences themselves, they
should have been instructed to wear respirators, A study by NYCDOH found that
most residents did not follow the City's recommended cleaning practices.
Although not specifically mentioned in the study, this conclusion would suggest
that these residents did not obtain professional asbestos abatement contractors to
clean their residences. The increased risk that residents placed themselves in by
cleaning residences themselves is not known,

Although Agency press releases did not recommend professional cleaning of
residences. EPA officials told us that they consistently recommended that
residents obtain professional cleaning during interviews, public forums, and other
communications. We were unable to determine when EPA first told the public
that they should obtain professional cleaning for WTC-contaminated indoor
spaces. The earliest instance we could locate was on October 26, 2001, when the
EPA Administrator recommended professional cleaning in a televised interview
on MSNBC:

However, again, as we said from the beginning, if vou five there
and vou fave any kind of breach - a window open, a broken
wintdow, anyvihing like thar in your apariment - or you fave a heavy
amounnt of dust - vou showld ger o professionad efeaner to clean it
amit . Bt fust wiping St dovn, wsing vour vegwlar vacunm
cleaner, that's mor good enongl. Bur - you know - we provided
that informaiion and it is up io the City Health Depariment and
OSHA and others to follow-up.
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EPA also posted information on its public web site that recommended that indoor
spaces with “more than a minimal amount of dust™ be cleaned by a “professional
ashestos contractor.” We could not identify the exact date this information was
posted, bur determined that it was on EFA’s web site by December 11, 2001,

In February 2002, EPA initiated a multi-agency task force on indoor
contamination, The former EPA Chief of Staff told us that EPA initiated this
effort because “Over time. we saw that New York City was not prepared to handle
all the issues related to indoor air and offered to support them.” The task force
developed a plan in which EPA assumed the lead role for overseeing a FEMA-
funded cleanup of residences in Lower Manhattan. EPA, New York City, and
FEMA officials announced this plan to the public on May 8, 2002, Residems of
Lower Manhattan living south of Canal Street could request testing and cleaning
of their residences, or just testing, Public registration for the indoor testing and
cleaning program ended December 28, 2002, This residential cleanup program is
discussed in more detail in Chapter 6.

EPA Statutory and Regulatory Authority for Indoor Environment

EPA does not have clear statutory authority to establish and enforee health-based
regulatory standards for indoor air. EPA is provided the authority to respond to
releases of hazardous substances under the Comprehensive Environmental
Response. Compensation and Liability Aet (CERCLA., or Superfund).
Specifically, under Section 104{a) of CERCLA, EPA is authorized, consistent
with the NCP, to remove or remediate any hazardous substance that is released
into the environment, or any pollutant or contaminant that may present an
imminent and substantial danger to the public health or welfare. Asbestos isa
hazardous substance under CERCLA.

Meither CERCLA nor the implementing regulations under the NCP obligate EPA
1o undertake response actions. As provided in the NCP, “activities by the Federal
and State governments in implementing this subpart are discretionary
governmental functions™ that do not create “a right to federal response™ nor “any
duty of the Federal gor t 1o take any resp action at any particular time"
(40 CFR § 300.404{h)3)). Moreover, CERCLA contemplates State participation
in response actions (42 US.C. 9621(h)), and the NCP allows for States to assume
the lead agency role.

CERCLA only applies to the release of hazardous substances “into the
environment.” CERCLA defines “environment” as “the navigable waters ... and
... any other surface water, ground water, drinking water supply, land surface or
subsurface strata, or ambient air within the United States.” Couris have held the
emissions of dust within enclosed buildings are not releases “into the
environment”™ and therefore are not CERCLA releases, Howewer, in the WTC
case, the contamination of indoor spaces was caused by an external event — the
collapse of the WTC. The collapse itself cavsed a release of hazardous substances
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into the “environment™ when a huge dust plume was released into the ambient air,
Matter from the dust plume then entered buildings in the surrounding area. In
such a case. when the release “into the environment™ ends up contaminating
enclosed structures, CERCLA provides EPA the authority to take any actions
necessary to eliminate or mitigate the threat to public health from the release.

A 1998 Presidential Decision Directive® (PDD 62) tasked EPA with the leadership
role in cleaning up buildings and other sites contaminated by chemical or
biclogical agents as a result of an act of terrorism. Thiz leadership role was
discussed in the EPA Administrator’s November 28, 2001, testimony before a
Congressional Subcommittee of the Commitiee on Appropriations, wherein she
noted that:

Under the provisions of PDD 62, signed by President Clinton in
1998, the EPA is assigned lead vesponsibility for cleaning up
buildings and other sites contamingred by chemical or biological
agents ax a result of an act of tervorism. This responsibiling draws
ait o decades of experienice i cleaiing up sites comtaminated by
toxing through prior practices or gocidents,

The expectation that EPA should be the lead agency for responding to indoor
contamination has been clarified since September 11, 2001. The July 2002
National Strategy for Homeland Security issued by the Department of Homeland
Security states that:

“After a major incidens, the Environmental Protection Agency will be
responsible for decontamination of affected buildings and neighborhoods
and providing advice and assistance o public health authorivies in
determining when it is safe o return to these areas”

Prior Responses to Releases of Hazardous Substances

Due to the magnitude of the WTC collapse, it is difficult to compare the WTC
response with responses 1o other emergencies, However, we noted other
emergencies invelving indoor contamination in which EPA’s and other
povernment entities” response o those emergencies appeared more proactive or
comprehensive than the response to the WTC incident.

+ In 1989, a relevant emergency response occurred in Gramercy Park in New
Yark City. A steam pipe exploded, disbursing asbestos-contaminated mud
into nearby buildings, The NYCDOH declared a public health emergency and
evacuated residents until their apartments were decontaminated. An EPA

Presidential Decision Directive (FDD) A2, “Protection Against Unconventional Threats o the
Homeland and Americans Overseas,” May 22, 1998,
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guidanee document that addresses the applicability of the Asbestos NESHAP
to emergency situations discussed the Gramercy Park incident and concluded
that a Federal response under CERCLA could have been undertaken if deemed
necessary. However, in this case a Federal response was not needed in light of
the City"s response,

+  In 1999, under its CERCLA authority and in cooperation with local health
authorities, EPA started testing homes in Libby, Montana, and conducting
other emergency removal activities. Asbestos contamination in Libby and
EPA’s response to that incident have been compared to the WTC situation,
The contamination in Libby resulted from many vears of mining activity, as
well as extensive community use of by-products from the mine. Cleaning of
residences and businesses in Libby, which was designated a Superfund site on
Mavember 25, 2002, is projected to be completed in 20087

Conclusions

For indoor environment concerns resulting from the collapse of the WTC towers,
EPA had the authority 1o act under CERCLA but was not obligated o do so.
Ciuidelines exist for determining whether an emergency response is warranted;
however, these guidelines are not definitive. Under the NCP, it was within EPA's
discretion to defer to New York City the responsibility for responding to indoor
contamination concerns. EPA’s action was consistent with the FRP, which is
intended fo supplement local government response.

Although EPA acted within its discretion, a 1998 Presidential directive and the
more recent Mational Strategy for Homeland Security task EPA with taking the
leadership role in cleaning up buildings and other sites contaminated by chemical
or biclogical agents as a result of an act of terrorism. EPA needs to work with the
Department of Homeland Security and other agencies to determine the namre and
form with which the Federal government should assume a more direct role in
addressing indoor environment concerns, under what circumstances this direct
role should oceur, and the oversight mechamsms to be employed when local
agencies undertake such responses. In the WTC case, the delay in providing a
government-crganized and adequately monitored cleanup in Lower Manhattan
may have contributed to unnecessary exposures to asbestos and other pollutants
by unprotected workers ane residents.

The indoor air clearance memonasdum for Libby bad not been foalized af the time we drafted this
report. A preliminary clearance level of non-detect for ashestos was being veed; hased on the
methiod detection limit used in Libhy, the elearance level heing used s similar 1o the clearance
level being used for residences in Lower Manhattan.
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Recommendations

We recommend that the EPA Administrator coordinate with the Department of
Homeland Security, FEM A, other appropriate Federal agencies. and those State
and local governments having jurisdiction over potential terrorist targets to:

3-1.  Develop protocols for determining how indoor environmental concerns
will be handled in large-scale disasters, to include addressing:

+  The agency or agencies responsible for testing and/or overseeing
testing of indoor spaces;

+  Sampling methods to be used in analyzing indoor contamination;

+  Benchmarks to be used in assessing whether the indoor contamination
poses a threat;

+  Under what circomstances government-assisted ¢leanups are
warranted;

+  How these cleanups will be funded; and

+  The agency or agencies responsible for communicating testing results
and appropriate cleaning instructions,

3-2. Develop and publish oversight criteria and State and local agency reporting
requirements for those agencies involved in cleaning up buildings and other
sites contaminated by pollutants resulting from terrorist attacks or other
disasters.

Additional recommendations related to responding to indoor environmental
coneerns are in Chapters 6 and 7.

Agency and New York City Comments and OIG Evaluation

The Agency disagreed that unprotected workers and residents may have
experienced unnecessary exposures to asbestos or other pollutants as a result of
the delay in providing a government-organized and monitored cleanup. because
{1} their recommended cleaning instructions {use of wet mops and HEPA
vacuums) were proven effective in EPA studies, and {2) the Agency
recommended professional cleaning when residents encountered more than
minimal dust, The Agency generally agreed with the recommendations,

EPA's study of cleaning effectiveness concluded that 1 to 3 cleanings were
needed to achieve the health-related benchmarks and did not address the exposure
experienced by an unprotected person who may be performing these
recommended cleaning procedures. Also, a NYCDOH study conducted in
Ogctober 2001 concluded that the majority of households polled did not follow the
recommended procedures of wet mopping and HEPA vacuuming. Also, a study
of immigrant workers used to clean indoor spaces in Lower Manhattan around
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Ground Zero reported that the workers often did not wear respiratory protection
and experienced numerous respiratory symptoms. With respect to professional
cleaning, EPA's press releases did not recommend this approach. Therefore, we
continue to believe delays in implementing a government organized cleanup
resulted in unnecessary exposure to asbestos and other contaminants. The
Agency’s full written response to our draft report and our detailed evaluation of
that response are contained in Appendices () and R, respectively.

MNew York City officials disagreed with some of the draft report’s
characterizations of its position on the indoor response and offered clarifications
which we incorporated into the final report, New York City's response 1o draft
report excerpts and our evaluation of that response are contained in Appendices §
and T, respectively.
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Chapter 4

Asbestos Emission Control Work Practices
Inconsistent

Since asbestos is a known hurnan carcinogen, EPA has established stringent work
practices to control emissions of asbestos resulting from demolition and
renovation projects. Evidence indicated that a significant requirement in
emergency demolitions — wetting damaged buildings before demolition and
keeping the waste material wet afler demolition — was followed at the WTC site.
However, work practices applicable to the transport of debris from the site were
emploved inconsistently, The specific impact on air quality of any variance from
EPA’s asbestos emergency work practices is unknown, although outdoor air
monitoring showed seven asbestos readings above the AHER A standard after
September 2001,

Application of NESHAP Demolition and Renovation Regulations
to the WTC Disaster

The applicability of the Asbestos NESHAP regulations to the demolition of
damaged WTC Complex buildings and the removal of WTC building debris was
discussed by EPA officials as early as September 12, 2001. An EPA official told
us that EPA did not want to insist on any NESHAP requirement that would
impede or deter the WTC search and rescue operation. An EPA Office of
Enforcement and Compliance Assurance official involved in these early
discussions told ws that, in theory, NESHAP would apply to all dust and debris
from the WTC disaster and subsequent demolition and removal efforts if that
material contained more than 1 percent asbestos. However, in his opinion, a
literal interpretation of the requirements was not realistic under the circumstances.
The Regional Counsel for EPA Region 2 told us that he concluded the Asbestos
NESHAP was not applicable 1o the wansport of steel from the towers since the
collapse did not meet the definition of a NESHAP demolition. However, he did
not render an opinion on the applicability of the NESHAP to the demaolition and
removal of the three buildings that had not fully collapsed.

The Asbestos NESHAP regulations (40 CFR Part 61 Subpart M) prescribe
requirements for industries and operators of certain activities to reduce the
emissions of ashestos, including the demolition and renovation of buildings that
contain asbestos, Generally known as the asbestos NESHAP work practice
standards. many of these are applicable to emergency situations involving
asbestos, as explained in EPA’s “Guidelines For Catastrophic Emergency

33 Report No. 2003-P-00412



196

Situations Involving Asbestos™" issued in February 1992, For example, ashestos-
containing buildings that are in danger of imminent collapse and are ordered by
the government to be demolished must be wetted down to reduce emissions,
Further, asbestos-containing waste must be adequately wetted at all imes after
demolition and kept wet during the handling and leading for transport to a
disposal site.

Additionally, in response to questions about the proper handling of WTC dust and
debris from a law firm representing Local 78, Asbestos, Lead and Hazardous
Waste Laborers, OSHA issued an “interpretive leter” in January 2002 stating that
the WTC dust was presumed to contain asbestos and the WTC demolition and
salvage was subject to the Construction Asbestos Standard.

Asbestos Work Practices Used in the WTC Complex Demolition

The NESHAP emergency requirement — wetting damaged buildings before
demolition and continuous wetting of the debris after demolition — appeared to
have been followed. Howewer, implementation of work practices to reduce
ashestos emissions during transport of asbestos-containing debris appeared to be
inconsistent.

The New York State Department of Labor is delegated responsibility for
implementing all Federal regulations under the NESHAP program. NYCDEP is
responsible for the asbestos abatement program in New York City. Even though
authority to run the program in New York was delegated to the State and local
agencies, EPA retains the authonty to oversee agency performance and to enforce
NESHAFP regulations as appropriate.

NYCDDC was responsible for demolition and debris removal at the site,
NYCDDC retained four construction companies to perform the demolition and
debris removal. In addition, wetting and misting operations at the site were
arranged by one of the four companies. According to New Y ork City officials,
because of the unprecedented nature of the situation. formal written contracts with
detailed statements of the work were not prepared. Instead, daily meetings were
held to plan the day’s activities and address any special work practices that may
be required to reduce possible emissions of asbestos.

EPA and New York State asbestos NESHAFP regulations require that a
notification be filed by building owners even in emergency situations. The
process provides an opportunity for government officials o discuss and agree 1o
preferred work practices to be used in demolition and renovation operations,

This guidance was issved 1o assist EPA regional offices and Sate and local agencies in managing
podential ashestos hazards resulting from a eatastrophic accident or disaster a fier three emergencies
invalving ashestos ocourred in 1989,

k™ Report No. 2003-P-00412



197

Notification of a NESHAP demaolition and removal operation was not filed for the
WTC. City officials stated that a writien notification was not filed for WTC
buildings 4, 5, and 6 because they were advised by the property owners that there
wasg no ashestos-containing material in the above-ground structures. NYCDDC
officials told us that they were advised by the Port Authority that subsequent to
the WTC bombing in 1993, they initiated a program to remove ashestos-
containing materials from the WTC complex, In regard to the WTC towers, the
Port Authority advised the NYCDDC that one tower contained asbestos fire-
proofing up to approximately the 40" flaor while the other tower did not use
asbestos-conaining fire-proofing. An EPA On-Scene Coordinator’s
understanding was that only accessible asbestos-containing material was removed
from WTC buildings 4, 5, and 6.

Although a formal notification was not filed, New York City officials told us that
proper planning was ensured through the use of daily health and safety meetings.
These meeting included representatives from a number of City, State, and Federal
ageneies, including EPA. New York City officials maintained that EPA had
functional notice of NESHAP related activities through its participation at these
meetings and that it was doubtful that notification would have changed the
manner in which these activities were conducted.

Demolition of Damaged Buildings

In addition vo WTC | and 2 (North and South Towers, respectively), WTC 3
{Marriont Hotel) collapsed from tower debris and WTC 7 also collapsed after
burning for approximately 7 hours. The remaining three buildings in the WTC
Complex — WTC 4 (South Plaza),
WTC 5 (North Plaza), and WTC &
{118, Customns) — were all significantly
damaged. According to an EPA
On-Scene Coordinator, the damaged
buildings were considered in danger of’
collapse.

The demolition of all WTC complex
buildings to ground level was completed
by late December 2001. WTC 4 and
WTC 5 were brought down by a weight
that was suspended by a cable. Use of
this wrecking device required a special
approval from the New York City
Department of Buildings, which was
granted. WTC & was brought down with
mechanical grapplers and cutting shears.

WTC complex. Source: New York Times

a5 Report No. 2003-P-00412



198

Both NYCDDC and OSHA officials told us that the WTC site was under
continueus dust suppression, and the latter said this dust suppression was very
successful. An EPA On-Scene Coordinator told us that once dust suppression
began, water was sprayed wherever there was dust and, to the best of his
knowledge, this practice was successful. OSHA officials further stated that it
would have been o dangerous to send abatement contractors inte WTC 4,
WTC 5, or WTC 6 to remove asbestos-containing material before demolition,

Both NYCDDC and EPA officials told us that when asbestos-containing material
{e.g., pipe wrapping, steel insulation) was encountered during the removal, it was
tested and treated in accordance with asbestos abatement procedures. According
1o the NYCDDC official, the majority of the asbestos-containing material was
encountered when removing the remnants of the basement levels of WTC 6.

EPA Siation Reports confirmed statements about asbestos abatements and
recorded instances where asbestos was found during debris removal and asbestos
abatements performed.  For example, the EPA May 23, 2002, Situation Report
nioted that:

Twelve (12} bulk asbestoy samples were woken in the BE, B2, B3, Jevels
af (WTC) Building 6. The samples were taken from spraved on
insnilation at the reguest of NYC DOE. Of the nwelve samples, nine (9)
showld (sic) resulis were in excess of 19 Chrysotile asbestos, the
results ranged from £ 300% 1o 080N The three samples that were
nat ahove % were detect for Clrvsotile asbestos.

According to the April 5, 2002, Situation Report, bulk testing showed that one
sample of the pipe wrap that was being removed as part of this abatement
contained 66 percent amosite’’ ashestos.

Work Practices Related to Transporting Waste Not Always Followed

To minimize dust emissions, City, State, and Federal officials established
procedures for trucks hauling debris from the site. These procedures included the
use of tarps (nylon mesh} to cover debris and procedures for wetting down the
trucks before they left the site. The truck wetting operation was performed by
contractors for EPA. The large volume of traffic made ensuring compliance with
procedures difficult. Particularly in the weeks immediately following the disaster,
trucks hauling debris from the site did not consistently stop to be wetted down
before leaving the site. As a result, New York City obtained assistance from the
MNew York State Department of Environmental Conservation Police and the
MNational Guard to ensure that trucks stopped at the wash stations before leaving

Amosite isa form of amphibole ashesios. Several studies suggest that amphibole ashesios may be
mare harmful than chrysotile ashestos, particularly for mesothelioma. Test results from the site
showed that the asbestos was predominantly chrysotile, not amphibole.

k'] Report No. 2003-P-00412



199

the site, Even after getting assistance, EPA Situation Reports indicated that the
trucks were not stopping long enough to get completely werted down.

Similar observations were reported in an October &, 2001, report funded by the
MNational Institute of Environmental Health Sciences, which discussed worker
safety issues at WTC. The report noted thar:

Vehicles leaving the site with debris, either dumps or lowbays with
lavge sections of steel beams, are not deconned (decontaminated)™
and the dumps do net have covers over the loads, As a
comtseguence, pofentialfy hazardous dust and debris i tracked off
sdte or 15 blown from the foads during teansie.

EPA Sityation Reports mdicated that as late as October 13, 2001, this was still a
problem. However, around this time period, New ¥ ork City officials began
issuing summonses to truck operators and their emplovers for failure to secure
loads and to stop and be wetted down. City officials told us that approximately
300 summonses were issued and that compliance with the requirement for trucks
to get wetted down before leaving the site was almost 100 percent by late October
to early November 200,

However, certain requirements for ransporting debris from the site were
suspended by the Governor of New York in an Executive Order dated October 9,
200, This Ovder temporarily suspended regulations regarding the transportation
and handling of certain solid waste resulting from the WTC disaster. The Order
applied to persons working at the site under the supervision of New York State or
the New York City government officials and suspended requirements to:

+  Obtain permits for collection. transportation. and delivery of regulated waste
Lo staging areas or disposal locations owned or operated by the City.

+  Comply with hazardous waste management standards at the site, during the
transportation of waste from the disaster site to staging areas or disposal
locations owned by the City of New York. and in connection with the
temporary storage of such waste at these staging area or disposal locations.

Onee debris was loaded onto trucks at Ground Zero it was transported to piers and
unloaded on barges that carried the debris to landfills. The manner in which these
trucking and barge operations were conducted was discussed at hearings held by

Wew York City officials disagreed with the repont's characierization of the debris removal
operation. They stated that the requirement for dump trucks o be covered starfed September 12,
and thist this requirement was enforced. They also said that the velneles did not reguire
decontamination since they were not iransporting hazardous waste as defined by EPa under 40
CFR Part 260-280; and while decontamination procedures were nid required, wash down
procedures were mandated.
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the EPA Superfund Ombudsman, Congress, New York City Council, and New
York State Assembly. Concerned citizens and local elected officials testified at
these hearings that trucks hauling debris from Ground Zero were not marked as
carrying hazardous material. nor were they coverad in such a manner to prevent
dust from escaping. In addition, people testified that the weiting of debris at the
barge aperation at Pier 25, which was located narth of Ground Zero and near
Stuyvesant High School and residences, was inconsistent and resulted in the
release of dust into the air. Parents of children at Stuyvesant High School and
other members of the public raised concerns that these barge operations were
re-contaminating Stuyvesant High School and other buildings in that area.

EPA officials told us they asked New York City to consider alternatives for the
placement of the barge, and while New York City officials were understanding of
the concerns of the residential and school communities located nearby, viable
alternatives were not available. Thus, emphasis was placed on ensuring use of
appropriate work practices during unloading of debris-carrying trucks and transfer
to barges. Further, the EFA Region 2 Regional Administrator advised us that
EPA sampled for the potential air quality impact of these barge operations from
September 22, 2001, through May 31, 2002, and found that *99.83% of samples
were below the screening level.” She further noted that the New York City
Department of Education collected daily air samples at Stuyvesant and other
nearby schools from Oetober 4, 2001, to the end of June 2002, and found that “the
overwhelming majority of daily sampling has resulted in no structures detected.”

We contacted the president of a consulting firm hired by the Stuyvesant High
School Parents” Association to review environmental test results for Stuyvesant
High School. He told us that ambient asbestos testing at the school was
conducted in accordance with AHERA standards and elevated levels of airborme
asbestos were not found. However, he said that elevated levels of particulate
matter were recorded that could have come from the debris off-loading operation
or diesel fuel emissions from the trucks ransporting the debris.

Asbestos Still in Many U.S. Buildings

Asbestos is present in many buildings across the country and is still used in some
building materials, For example, a 1984 building study by EPA found that, on
average. 20 percent of all buildings in the United Stated contained asbestos,
These averages were higher for some cities. A 1988 building survey found that,
overall, 68 percent of the buildings in New York City contained asbestos.

Further, although the use of ashestos-containing material has been banned from
some products, it is still used in others, For example, asbestos-containing material
is still allowed in pipeline wrap, ashestos-cement cormugated sheet, ashestos-
cement flat sheet, roofing felt, millboard, vinyl-asbestos floor tile. asbestos-
cement shingle, and roof coatings,
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Conclusions

Although many steps were taken to reduce asbestos emissions from the WTC site,
problems were encountered in fully implementing the applicable NESHAP
requirements for emergency situations, such as ensuring that trucks transporting
debris were adequately wetted down before leaving the WTC site. Further, the
placement of a WTC debris unloading and transfer operation near schoals and
residences compounded the potential impact of not implementing normally
required NESHAP requirements. Given the likelihood that many buildings across
the country may contain asbestos, EPA and State and local agencies need to
establish improved monitoring and oversight procedures for ensuring that
appropriate NESHAP work practices are followed in responding to situations that
cause widespread building damage.

Recommendations
We recommend that the EPA Administrator:

4-1.  Ensure that EPA Regional and Headguarters personnel are aware of the
“Guidelines For Catastrophic Emergency Situations Involving Asbestos,”
including its application in the event of future terrorist artacks or other
disasters.

4.2, Develop specific monitoring, reporting, and oversight procedures for
ensuring that Federal, State, and local responders follow the appropriate
Asbestos NESHAP work practices, including initiating enforcement
actions when EPA observes vielations of NESHAP work practices,

Agency and New York City Comments and OIG Evaluation

The Agency noted in its response that ensuring compliance with NESHAP work
practices in the immediate aftermath of the WTC collapse and fires was
“extremely diffieult” not because of a lack of knowledge about whar was required,
but because of the practicality of implementing these practices under the extreme
conditions of duress. Further, the Agency noted that over time, these problems
were eliminated to the maximum extent possible, The Agency agreed with the
recommendations. The Agency’s full written response to our draft report and our
detailed evaluation of that response are contained in Appendices () and R,
respectively.

New York City offered additional information and clarification as to how
NESHAP work practices were discussed and implemented at the site. We added
this information to the final report. New York City officials objected to the
inclusion of testimony from the EFA Superfund Ombudsman hearing on the basis
of it being unsubstantiated and to the discussion of lead levels at Stuyvesant High
School on the basis of not being relevant to the Chapter, We disagree and have
retained that information in the final report, New York Caty’s response to draft
report excerpts and our evaluation of that response are contained in Appendices S
and T, respectively.
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Chapter 5
Air Quality-Related Communications
Not Effective in Getting Public and Workers
to Take Recommended Precautions

A eritical component in helping the public minimize exposure to potential health
hazards resulting from a terrorist attack or other disasters involves communicating
risk information to the public. Armed with such information, the public can take
positive steps to mitigate potential exposures as well as other precautions to avoid
unnecessary health risks. After the terronist attack on WTC, government
communications were criticized for not providing timely and accurate information
to the public. Evidence gathered through studies and various governmental
hearings indicates that the public and Ground Zero workers did not receive
sufficient air quality information, wanted more information on the associated
health risks, and did not consistently take precautions recommended by
government communications to minimize their health risk, Because of these
concerns, the O1G conducted a survey of New York City residents regarding
government communications. These results will be reported separately.

NYCDOH Survey Found Residents Wanted More Air Quality
Information and Did Not Use Recommended Cleaning Procedures

From October 25 through November 1, 2001, NYCDOH conducted a door-to-
door survey of residents in Lower Manhattan®s Battery Park City, Southbridge
Towers. and Independence Plaza. All of these neighborhoods were in close
proximity to the WTC towers. A representative sample of apartments from each
of these three areas was selected and a total of 414 interviews were conducted.
The survey reached two conclusions related to air quality:

*  Residents of Lower Manhattan were worried about their health and safety.
There was a tremendous concern about the air quality and its potential effects
on health. The high proportion of the population experiencing symptoms
likely to be related to respiratory irritants contributed to this concern.

+  The majority of households had not been cleaned according 1o
recommendations, possibly increasing the exposure to respiratory irritants.

Specifically, in regard to air quality information, the report noted that:
The topics of most interest fo this popudation related 1o aiv guality, its

safery and ity effect on the plesical fealth of both adulis and children
(70% said they wanted more information about air qualitv), There is g

41 Report No., 2003-P-004012



203

need for move information regarding the potensial risks from exposure to
the dust and debris that contimies to be emitted from the WTC site.
Relaved ro this ropic, 35% of the respondents reported thar they needed
more information regarding cleaning.

The report noted that only 40 percent of the residents said they cleaned their
homes according to the recommended methods of wet moping hard surfaces and
uging HEPA vacuums on carpeting. The report noted two limitations on its
results. First, the survey only included three selected neighborhoods in Lower
Manhartan and did not include residents who had not re-occupied their apartments
at the time of the survey. Second, the report noted that normally respiratory
symptoms (e.g., symptoms related 1o allergies) increase during the time of year the
survey was conducted,

Hearings held by a Congressional Subcommittee, the EPA Superfund
Ombudsman, New York City Council. and New York Srate Assembly included
testimony indicating that the public desired more information regarding air
quality. Further, several reports detailing lessons learned from the WTC response
noted problems with government communications regarding air quality, These
reports and their conclusions are discussed in Chapter 7.

Telephone Poll Indicated Public Did Not Believe Air Was Safe

A telephone poll'” conducted in March 2002, after many news articles were
published questioning the air quality information that the povernment had issued,
found that 70 percent of those surveved did not believe environmental protection
and other government agencies when they said the air quality around the WTC
site was safe. The poll surveyed 511 randomly dialed residences from the five
boroughs of New York City. We contacted one of the principals of the polling
organization, who told us the answers to the lone question asked about air quality
were consistent among all groups palled.

Unprotected Workers Cleaned Contaminated Offices and Residences

Preliminary results of an independent study’® of the health of day laborers who
cleaned indoor spaces near Ground Zero noted that these workers were generally
not provided with respirators or any personal protective equipment. Further, the
waorkers were not informed about the contents of the dust they removed from
offices and apartments, nor were they informed of any environmental test results

Blum and Wepnin Associates, New York Daily Mews, March 2002, margin of error plus or minus 4.5
percent.

= Assessing the Health of Immigrant Workers Near Ground Zero; Preliminary Results of the
World Trade Cemter Day Laborer Medical Monitoring Project terina Maliewskava, M.D., Nora
Rosenberg, Steven Markowitz, M.V American Journal of Indusirial Medicine: December 2002,
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on the dust and debris that they removed, Moreover, most of these workers
reported health symptoms that first appeared or worsened after September 11,
2001, These symptoms included coughing. sore throat. nasal congestion, chest
tightness, headaches. fatigue. dizziness, and sleep disturbances. The results were
based on examinations of 418 workers from January 15 through February 28,
2002,

Ground Zero Workers May Not Have Received Sufficient Information

A widely publicized aspect of the WTC response was the lack of respirator use by
rescue and construction crews. [t was beyond the scope of this review to
determine the extent that respirators were not used and why this occurred.
However. we reviewed EPA's efforts to provide respirators, reviewed accounts of
respirator use in various articles and reports, and inguired about respirator use and
availability during our interviews with EPA, other Federal agency, New York
City, and non-government officials. Our limited work in this area indicated that
respirators were generally available but were not worn for a number of reasons,

A significant factor was the desire to save lives without regard for personal safery
in the immediate aftermath of the disaster. Other reasons appeared to include the
respirators” interference with the ability of emergency workers to communicate,
lack of training, lack of enforcement of safety measures at the site, and conflicting
messages about the air quality at Ground Zero,

A detailed discussion on the use of respirators by rescoe and construction crews at
Ground Zero, including EPA activities to encourage respirator use as well as the
health impacts of the lack of respirator use, are in Appendix L.

A January 2002 report'® concluded that respirator use was compromised, in part,
due to mixed messages that workers received about the importance of respiratory
protection, For example, the repoert noted that air monitoring information was
often within OSHA permissible limts or below the analytical method limit of
detection. Thus. on one hand workers had information suggesting that the air
quality was not bad, but a message to wear respirators on the other. This report
also noted the poor example set by political figures, celebrities, and even
supervisors who visited the site but did not wear respirators,

The expeniences of the Laboratory Director of an environmental testing firm hired
to conduet testing for one of the companies conducting the site clean-up was
consistent with information presented in the report on respiratory usage at the
WTC site. This individual, with many years experience in asbestos toxicology
and applied environmental hygiene, wld us that he interpreted EPA’s statement
that the air was safe to breathe to apply to Ground Zero, The Laboratory Director

“Respiratory Protection at the Woeld Trade Center: Lessons From the Other Disaster,” Bruce
Lippy, CIH, CSP, January 15, 2002,
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said that the construction company that hired him also interpreted EPA's
statement to apply to Ground Zero, and on the basis of EPA's statements about air
quality, company officials questioned the Laboratory Director’s recommendations
that workers wear respirators.  Although he was able to convinee his client that
respirators were needed, he fold us that it was difficult to convince workers fo
wear respirators.

A November 2001 report'” prepared for the National Council of Structural
Engineers Associations - Structural Engineering Emergency Response Plan
Committee similarly noted that structural engineers at the site had concerns about
environmental comamination at Ground Zero but proceeded with their work given
the urgency of the sitwation. The report noted that although structural engineers
assumed the air quality was being monitored by government agencies, specific
information on the results of this menitoring did not filter down to the structural
engineering teams. Further. structural engineers did not know if they were
wearing the correct respirators. The report cited the following joint EPA and
OSHA statement as an example of information that the authors coneluded did not
provide sullicient information on air quality or the proper respirators needed:

o EPA and OSHA are providing real-time analyvsis in the
immediare vicinity of the debvis pile ar Grownd Zevo. .. ... This
information helps response workers on the scene determine what
level of respiratory protection is appropriaie to use (U8, Dept. of
Labor Press Release 01-339)

Recent Developments

EPA has initiated several actions to improve its risk communications to the
public. These actions are discussed in Chapters 2 and 7. In regard to worker
safety, EPA 15 participating in a FEMA-led Interagency Health and Safety
Coordinating Committee to provide unified safety and occupational health
leadership, guidance, and policy development for all Federal agencies under the
Federal Responze Plan. In particular, the Commitree plans to develop an
Emergency Support Function for Safety and Occupational Health.

Conclusions

The public wanted better information about air quality than they received from
government sources. A NYCDOH study, other lessons leamned reports, and
testimony provided at various hearings suggest that the public did not receive
adequate air quality information and that individuals cleaned their residences
without using proper procedures and personal protection. In addition, workers at

“World Trade Cemer Disaster: Structwral Ergineers af Ground Zeve, " August Domel, Jr., PhO),
S.E., P.E, Movember 2001,
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Ground Zero may not have used respirators due, in part, to madequate EPA and
other government communication.

EPA was one of many governmental and non-governmental agencies that
communicated health risk information to workers and the public. The levels of
non-adherence to the risk communications of these governmental agencies
suggests that all the participating levels of government need to re-examine their
policies, procedures. and practices for ensuring that necessary precautions are
consistently followed to reduce human exposure to contaminants.

Recommendation
We recommend that the EPA Administrator:
5-1.  Coordinate with FEMA and other applicable Federal agencies to clearly
establish Federal agency responsibilities, roles, and procedures during an

emergency response that ensure that:

+  Workers responding to emergencies are adequately protected by the
development and strict enforcement of health and safety plans.

+ Health hazard information is efTectively communicated to emergency
TESPONSE CTEWS,

.

Sufficiently detailed health risk information is effectively
communicated to the public, including actions that the public should
take to reduce their potential exposure to harmful pollutants.

Additional recommendations relevant to the issues discussed in this chapter are
ineluded m Chapters 2, 3, and 7. Also, addinonal recommendations may be
presented in our subsequent report on the results of our public survey.

Agency and New York City Comments and OIG Evaluation

EPA agreed with the recommendation but noted that it and other Agencies
provided the public with the most comprehensive and up-to-date information
available. In regard to worker safety, EPA noted that it supported OSHA in many
ways, including a long-term effort to educate workers about the need to wear
respirators. The Agency’s complete written response to our draft report and our
detailed evaluation of that response are contained Appendices Q) and R,
respectively.
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New York City officials responded that our report should not discuss respiratory
issues related to Ground Zero since this was OSHA's responsibility and not
EPA’s. New York City offered several revisions to this section if we were to
retain it in our report. We incorporated New York City’s sugpested changes
where appropriate but have retained our discussion of respiratory issues as
Appendix L since EPA supported OSHA in this activity. New York City's
response to draft report excerpts and our evaluation of that response are contained
in Appendices S and T, respectively.
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Chapter 6
Further Actions Needed
to Address Current WTC Response

Monitoring data showed that ambient air levels in Lower Manhattan had generally
returned to pre-September 11 levels in mid-2002 or carlier. and as such, EPA
ceased outdoor monitoring in June 2002, Further, all debris had been removed
from the site by June 2002. However, concerns about indoor contamination
resulting from the collapse remained at the time we completed our review in April
2003, even though EPA, FEMA, and New York City had initiated a multi-million
dollar Indoor Air Residential Assistance program that included testing and
cleaning of residences in Lower Manhattan. Additional measures can be taken to
ensure cleanup provides reasonable assurance that the public’s exposure to
asbestos and other contaminants in residences and workspaces in Lower
Manhattan is within the acceptable risk guidelines,

WTC Qutdoor Monitoring Ended June 2002

EPA ceased all WTC-related outdoor air monitoring in Lower Manhattan on
June 20, 2002, with EPA concluding that, for the most part, outdoor ambient air
pollution levels had returned to pre-September 11 levels. Generally, ambient
pollutant levels in Lower Manhattan noticeably decreased in January 2002, once
the fires at Ground Zero were essentially extinguished. Some spikes in benzene
were recorded in January and February 2002, as a result of fires that flared up
during removal operations. From March 2002 through June 20, 2002, the only
elevated readings recorded were for asbestos, The elevated readings occurred in
March and April 2002 at the worker wash station and in May 2002 at the
monitoring site near the barge operation.

Our review of monitoring data as well as discussions with EPA, other Federal
agencies, Mew York City, and selected external health research, air qualiry testing.
academic, and environmental organization officials supported EPA’s view that the
outdoor ambient air pollution levels in Lower Manhattan had, for the most part,
returned to pre-September 11 levels for those pollutants where pre-September 11
monitoring data existed.

Indoor Residential Cleanup Program

The testing and cleaning of residences was one of several activities included in an
overall Indoor Air Residential Assistance Program funded by FEMA art an
estimated cost of $61 to $80 million. In addition to testing and cleaning of
residences, the program included:
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+ identifying contarmimants of potential concern resulting from the WTC attack,

+ conducting a confirmation cleaning study o evaluate the effectiveness of
various cleaning techniques in achieving health-based benchmarks.

+ conducting a study of Upper Manhattan to determine background (normal )
levels of contaminants,

+ inspecting and cleaning building exteriors in Lower Manhattan.

+  cleaning two unoceupied residential buildings,

The indoor residential cleanup program was administered by EPA and Mew York
City. FEMA officials told us thar they normally do not fund indoor cleanups of
private spaces related o a disaster unless an immediate hazard is declared. FEMA
officials told us that New York City officials indicated a formal cleanup program
was not needed. Therefore, in May 2002, the EPA Region 2 Administrator
provided FEMA with a memorandum that furnished the necessary justification to
authorize funding.

Public registration for the testing and cleaning program ended on December 28,
2002, Asof July 17, 2003, EPA had reported the following test results.

Table 6-1: Test Results for Indoor Asbestos Testing as of July 17, 2003

Residences Test
Type of Total Tests Residences Nat Not Results
Completed | Cleared’ Clearad’ d? | Pending’
Test Only T30 729 691 8 30 1
Clean and Tesl 3438 3,425 3,256 36 133 11

Notes

1 = Ambisnt leveis weve balow tha claarance standard of (09 fvars per cubic cantimatar (flec)
mibiant levels wera abiove the claaranca standard of (009 for.
s cowlel nof be analped because of aveninaded Mers o olfer reasons. Re-desling 1o be performed
sl nel bagu or rasalls ol et amalyzed

Residents could choose to have “testing only™ of their residence or they could
choose o have “cleaning and post-cleaning testing” of their residence. Residents
requesting to only have their residence tested could choose between one of two
sampling options: aggressive sampling or modified aggressive sampling.
Aggressive sampling used a leafblower to stir up any settled dust by blowing air
against walls, ceilings, floors, and other surfaces prior to collection of air samples.
Modified aggressive sampling did not use leaf blowers, For either sampling
option, the air samples were to be analyzed for asbestos only. Inaddition w
testing indoor air for asbestos, EPA planned to collect pre- and post-cleaning wipe
zamples for a limited number of residences (approximately 250} and test these
samples for diexin, fotal metals. and mercury.

For residents requesting “cleaning and post-cleaning testing,” two approaches
were used to clean the residences. The cleaning approach was based on the exient
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of dust contamination as determined through visual inspection, 1fa visual
inspection of the residence and the building's common spaces (including elevator
shafts) revealed minimal dust accumulations {light coating ), “Scope of Work A"
applied. 1f visual inspection indicated large or significant accumulations of dust
or debris from the WTC collapse in residences, portions of the residence, or the
building’s common spaces, “Scope of Work B” applied. In general, “Scope of
Work B included additional cleaning of surfaces not included in “Scope of
Work A." Appendix M describes the two approaches available for residents
requesting cleaning and post-cleaning testing.

A significant issue with respect to developing health-related benchmarks

{or clearance standards) is the extent of prior or background contamination,
particularly in urban areas. This information is needed to determine the impact of
@ disaster on the indoor environment. Studies have shown that these background
levels can exceed concentrations that may present a greater than 1-in-1.000,000
excess lifetime cancer risk {the desired cleanup goal for the Superfund program}.
In the WTC case. EPA’s background study of Upper Manhattan suggests that the
background concentrations for asbestos in indoor air and dioxin in settled dust
were at levels that presented a greater than 1-in-1L0ML000 excess cancer risk,

Concurrent with the start of the indoor cleanup. a multi-agency workgroup of
Federal. State and city officials identified contaminants of potential concern
{COPC) related to the WTC collapse and developed health-related benchmarks for
these COPCs, including asbestos, lead. dioxin, PAHs, fibrous glass, and
crystalling silica. Three of these COPCs are considered cancer causing: asbestos,
dioxin, and PAHs. For each of the three carcinogens, the workgroup established a
health-related benchmark that equated to an inereased lifetime cancer nisk of 1-mn-
100K}, This means that if 10,000 people are exposed 1o a single COPC at the
established benchmark level for 30 vears, there may be one more case of cancer
than if the group had not been exposed.

In September 2002, the multi-agency workgroup published these COPCs in a peer
review draft entitled “World Trade Center Indoor Air Assessment: Selecting
Contaminants of Potential Concern and Seting Health-Based Benchmarks,”
which was peer reviewed by the Toxicology Excellence for Risk Assessment
{TERA) crganization in October 2002. TERA s peer review report was issued on
February 7, 2003. The group’s suggestions included:

+  Expanding the list of COPCs as appropriate,

+  More clearly explaining the methodology for selecting the COPCs,

+  Adding critena to account for potential exposures through contact with dust in
the risk-based sereening for COPC selection,

+  Adding parameters for children’s exposure, and

+  More fully describing the approach for considering the health effects of
mixtures of COPC,
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The workgroup issued a revised COPC document in May 2003 that included
responses to the peer review panel’s comments, Given the significance of the
panel’s comments, the fact that additional information has been developed since
the peer review was conducted, and the potential for this document to be used asa
basis for future indoor cleanups, we believe the revised COPC document should
be submitied for a second peer review as suggested by the TERA panel.

Actions Can Be Taken to Provide Additional Assurance
That Indoor Cleanup Is Protective of Human Health

The residential cleanup effort represents a significant undertaking by EPA,
FEMA, and New York City. Nonetheless, it has been criticized by some groups.
The geographical coverage of the cleanup, himited to residences south of Canal
Street. has been questioned. The testing and cleanup procedures have been
criticized, particularly the fact that EPA has not required all apartments within a
building to be cleaned. In addition, not requiring the cleaning of all HVAC
systems was criticized as a limitation that could lead to re-contamination of clean
residences.

Additional actions can be taken to provide greater assurances that the program is
fully protective of human health. These actions mclude:

+  Ensuring that the cleanup meets minimum Superfund site cleanup goals,

+  Treating impacted buildings as a system,

+  Employing sampling methods (i.¢., aggeressive) to ensure that ashestos is at or
below aceeptable levels,

*  Including workspaces as well as residential buildings, and

+ Including all geographic areas impacted by WTC dust.

Discussions on each of these actions follow.
Indoor Cleanup Level Does Not Meet Minimum Superfund Levels

Although the indoor cleanup in Lower Manhattan was not being conducted as a
Superfund cleanup, Superfund regulations and guidelines provide useful eriteria
for evaluating the health protectiveness of the Lower Manhattan cleanup and
whether it provides reasonable assurance that the public’s risk of exposure to
ashestos and other contaminants had been minimized.

The NCP describes specific criteria for determining the cleanup goals for
contaminated sites placed on the National Prionties List. The NCP requires that
for known or suspected carcinogens. acceptable exposure levels are generally
concentration levels that represent between a I-in-10.000 and 1-in-1.000.000
increased lifetime cancer risk, The NCP lists nine factors, including cost,
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exposure, uncertainty, and technical limitations, that may justify a cleanup remedy
that departs from the 1-i-1 (MH)LMMY cleanup goal.

In contrast to the above eriteria. EPA’s Lower Manhattan indoor cleanup
established a 1-in-10,000 risk as the goal of the cleanup for asbestos. The
program does not include monitoring for the presence of the other COPCs,
including dioxin and PAHs, which are known carcinogens, The COPC document
established benchmarks for these two pollutants that also correspond to a 1-in-
10.04H) increased risk. Although the assumption is that the cleaning methods
preseribed for asbestos will clean the residence of other pollutants as well, the
post-cleaning testing does not provide assurance that these other pollutants were
removed, However, under Superfund guidance, the sk from exposure o
multiple carcinogens is considered additive, Thus, if all three pollutants were
cleaned up to levels that equate to a 1-in-10,000 risk for cach pollutant, the
combined risk would be considered greater than 1-in-10.000.

The TERA peer review addressed the risk level established for the COPCs. The
panel suggested that the document more clearly explain how the impact of being
exposed to mixtures of the COPCs was considered m developing the benchmarks,
Further, panel members disagreed with the rationale for using an upper level
excess lifetime cancer risk of 1-in-10,000. The workgroup’s response to the peer
review panel stated the risk level was appropriate because of practical sampling
limitations for asbestos, noting a sampling time of 800 hours would be required to
achieve the air monitoring results needed to support a 1-in-1.000,000 increased
lifetime risk level. The workgroup acknowledged that running multiple pumps
concurrently could reduce total sample time, but did not judge this practical since
more than 6.000 individual residences signed vp for the cleaning program.

Need to Treat Impacted Buildings as a System

Tests of indoor ashestos contamination have shown that the distribution af’
asbestos within indoor spaces is not consistent. Selective cleaning of aparimenis
does not ensure that uncleaned residences or uncleaned objects in apartments are
free of asbestos contamination. In the case of centralized HYAC systems,
selective cleaning does not ensure that cleaned apartments will not be
re-contaminated by uncleaned aparmments through the HVAC system.
Consequently, the cleaning of contaminated buildings should proceed by treating
the building as a system.

This systematic approach to cleaning would require that the exterior of the
building be cleaned first before the building is re-oceupied. All possible entrances
for outside air should be sealed off and the building HVAC shut down during
exterior cleaning, Omee the exterior is cleaned. interior cleaning can begin, For
buildings with centralized air and heating, the interior surfaces of supply ducts and
return air plenums, fan housings, and filter housings should be cleaned. Filters
should be removed, filter tracks cleaned, and new filters installed, The above
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actions are necessary to prevent uneleaned sub-parts of the HVAC system from
re-contaminating the system. When cleaning individual rooms, each air supply or
return register should be sealed to prevent re-entrainment of toxicants into the
HVAC system.

According to EPA officials, as of July 2003, 143 buildings had been cleaned,
including 28 HVAC systems,

Non-Aggressive Sampling Does Not Provide Assurance Residents
Will Not be Exposed to Potentially Harmful Levels of Asbestos

The non-aggressive sampling option available to residents does not provide
assurances that residents will not be exposed 1o potentially harmiul levels of
asbestos, AHERA protocoels for building clearance afler abatement require
aggressive sampling to re-entrain {stir) settled dust before air samples are taken,
The modified aggressive option available to residents may not re-suspend asbestos
particles clinging to surfaces within the residence.

Comprehensive Health Protection Would Also Include Workspaces

EPA, FEMA, and New York City implemented a cleaning and testing program for
residences but not workspaces, Some have complained about this limitation,
noting that a program of comprehensive health protection would address indoor
contamination in workspaces. The EPA Region 2 Assistant Admimstrator for
WTC Recovery Operations told us that EPA had discussed this issue with OSHA.
and that workers or employers could contact OSHA if they had concerns about
possible asbestos comamination in their work places. Further, EPA indicated that
OSHA was prepared to address any workplace issues brought to its attention,

Cleanup Boundary Not Scientifically Developed

The northern boundary of the cleanup area {Canal Street). coincides with the
initial exclusion zone developed on September 11, However, this boundary was
not based on systematic and representative sampling to determine the likely outer
boundary of WTC contamination. Several indoor sampling efforts were
conducted after September |1, but none were designed to determine the
geographic extent of WTC dust contamination. Consequently, it has not been
determined whether buildings north of Canal Streer or east of Lower Manhattan,
in Brooklyn, were contaminatesd.

EPA officials told us that the Canal Street boundary represented a conservative
ane based on visual inspection of how far dust and debris from the collapse
traveled as well as their interpretation of various data, including images obtained
by overhead flights. We also discussed the path of the dust and smoke plume with
an Office of Research and Development researcher. He told us that his modeling
demonstration as well as satellite images taken by the 1.5, Geological Survey
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indicated that dust from the collapse did not extend beyond Canal Street,
Environmental experts told us that ideally a sampling plan should have been
implemented that collected and analyzed samples starting at Ground Zero and
radiating outward in concentric circles until the boundary of WTC contamination
was determined.

Conclusions

Extensive ambient monitoring data collected after September 11 demonstrated
that outdoor air quality levels around Lower Manhattan eventually returned to pre-
September 11 levels, As such, EPA does not need to take additional actions to
address outdoor ambient air quality concerns specifically related to the collapse of

the WTC towers,

EPA, in cooperation with FEMA and New York City, initiated a large-scale
indoor cleanup. [n our opinion, this cleanup should meet the minimum criteria for
protecting human health that EPA has established for Superfund cleanups, Also,
the indoor cleaning and testing program should employ aggressive testing in all
residences and treat buildings as a system.  Additionally, EPA should evaluate the
potential health risks for pollutants of coneern in workspaces and for geographic
areas north of Canal Steeet, in Brooklyn, and any other areas where
meteorelogical data show pollutants of concern may have been deposited.

Recommendations

We recommend that the EPA Administrator ensure that EPA Region 2:

6-1.

6-2.

63,

Submit the revised *World Trade Center Indoor Air Assessment: Selecting
Contaminants of Potential Concern and Serting Health-Based
Benchmarks™ document to TERA for a second peer review.

Implement a post-cleaning testing program to ensure that, in addition to
asbestos, the indoor cleanup program has reduced residents’ risk of
exposure from all of the identified COPCs to acceptable limits.

Due to concerns over possible re-contamination of residences cleaned
uiider the Indoor Air Residential Assistance program, EPA should treat
buildings as a system and implement a post-cleaning venfication program
to ensure that residences cleaned by the program have not been
re-contaminated,

Work with FEMA and OSHA to assess whether the ongoing residential
testing and cleaning program should be expanded o address potential
contamination in workspaces in Lower Manhattan, or whether other
measures need to be taken to ensure that workspaces are not contaminated
with WTC dust.

53 Report No. 2003-P-00412



215

Agency and New York City Comments and OIG Evaluation

The Agency disagreed with the recommendations presented in this Chapter. The
Agency responded that EPA’s indoor eleanup program was sufficient and that
EPA studies and data indicated a more widespread cleanup program is not
warranted. Because asbestos is a carcinogen with no commonly accepted safie
level of exposure, and approximately 18,000 residential units in Lower Manhattan
have not been tested or cleaned through the indoor residential program, we
continue to believe our recommendations are warranted to assure adequate health
protection for residents in Lower Manhattan. The Agency’s complete written
response to our draft report and our detailed evaluation of that response are
contained in Appendices ) and R, respectively.

MNew York City’s response provided some technical clarifications which we made.
New York City’s response to our draft report excerpts is provided in Appendix 8.
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Chapter 7
EPA Should Continue Efforts to
Improve Contingency Planning

The events of September 11 represented an attack on the ULS. mainland not
previously experienced in this country’s history. The response to this tragedy was
trying and difficult for all parties involved, including environmental professionals,
Many of the persons we interviewed spoke highly of the response of EPA and its
employees. Still, lessons were leamned from the September 11 response that can
be used to improve the Agency’s ability to respond to future disasters. The
primary lessons leamned from our evaluation relate to:

+ Contingency planning
*  Risk assessment and characterization
«  Risk communication

An overriding lesson learned was that EF A needs to be prepared to assert its
opinion and judgment on matters that impact human health and the environment,
Although many organizations were involved in addressing air quality concerns
resulting from the WTC collapse, subsequent events have demoenstrated that,
ultimately, the public, Congress. and others expect EPA to monitor and resolve
environmental issues. This is the case even when EPA may not have the overall
responsibility to resolve these izsues or the necessary resources to address them.

Various Actions Initiated

EPA and several non-EPA groups and individuals prepared “lessons learned™
reports on the government’s response to environmental issues resulting from
September 11, We generally agree with the recommendations made in these
reports, A summary on the previous lessons leamed areas follows in Table 7-1,
Further details on the lessons learned as part of both EPA and non-EPA reviews
are in Appendix N,
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Table 7-1: Previous Lessons Learned Reviews

Type of Review Lessons Learned Areas
EPA Office of Solid Wasle and + Decision making and communication
Emergency Response, per request + Emergency response structure and plans
by EPA Administrator, determined » Data analy=is and information

lessons leamed between management infrastructure:
September 11, 2001, and October 13, + Public information dissemination
2001. Results were summarized in a Resources

fingd report dated February 1, 2002, « Safety and security
Environmantal vulnarabilities

EPA Ragion 2 conducted a region- Overarching Recommandation Arass
specific lessons leamed analysis. The  « Planning
Reglon held an “after action session” = Coordination
in Edison, New Jersey, on January 9- « Resources
10, 2002, and lssued a final repodt
dated January &, 2003. « Public risk communication
+ Data management
- Reglonal crisis management struclure

.

EPA Office of Research and CQuality assurance project plan
Development held a data-oriented = Mechanism for tracking monitoring tasks

.

lessons leamed workshop in + Improved health-related benchmarks for
Movembsr 2002. The report was ashestos and short-term exposures of
=lill in draft as of cur review. poliutants in general

Mentification of technical expartise tleams
that could be called on to assist with
technical decisions

Emvironmental experts and athers =« Befter risk communication
prepared lessons leamed reports from + Health-related benchmarks assessing
Seplember 2002 to Decamber 2002, exposure

Clearer lines of authority between
govemnment agencies in responding to
environmental issues

In September 2002, EPA issued its “Strategic Plan for Homeland Security,” which
outlines the Agency’s plan for meeting its homeland security responsibilities.
This Strategic Plan includes many propoesed actions recommended in EPA’s
February 2002 Lessons Learned report, The goals of the plan are grouped under
four major mission areas:

«  Critical Infrastructure Protection

+  Preparedness, Response, and Recovery

»  Communmication and Information

+  Protection of EPA Personnel and Infrastructure

The second and third mission areas — “Preparedness, Response. and Recovery™
and “Communication and Information” - are particularly relevant to the issues
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discussed in this report,”” Within these two major areas, the Homeland Security
plan lists several actions that were recommended in the February 2002 Lessons
Learned Report as well as issues identified in this report.

0IG Observations for Improving Emergency Response

Observations developed by our evaluation, as well as any Agency actions already
underway to address these observations, are summarnized in Table 7-2. and
discussed in detail in the sections that follow.

Table 7-2: Summary of OIG Observations

Contingency Flanning
Ervironmental Threats from Potentia Temorist Attacks Meed to Be Assessed
+ Rolas and Responsibiliies Within ERA Meed to Be Delineated
+ Roles and Responsibilities With Outside Agencies Meed o Ba Delineated

Risk Assessment and Characterization
+ Health-Based Benchmarks Meeded
+ Sampling and Data Collection Protocols Needed
+ Monitofing Capabilities Nead io Be Increased
Risk Communication
+ Baller Communication Policies, Procadures, and Guidance Maeded
+ Risk Communications Need to Acknowledge Uncarlainties
+ Procedures Needed to Ensure Consistency in Communications
+ Communications Need to Identify External Influencas
Erviranmantal Data from Sources Oulside EPA Noed 1o Ba Addressad

Contingency Planning

EPA has many vears experience in responding to environmental emergencies and
has established policies and procedures to deal with such emergencies. EPA's
Lessons Learned Report identified issues related to contingency planning and
made recommendations for improvements in this area. Additionally, EPA’s
Homeland Security strategy includes actions to address this area, Notably, the
Agency has started efforts to upgrade the Mational Incident Coordination Team.
which coordinates EPA's response to large-scale emergencies. The events of
September 11 demonstrate the following areas where the Agency's emergency
response mechanisms can be improved,

OIG has engeing and planned work 10 evaluate EPA"s efforts related 1o the other major homeland
socurity missions not addressed in this repont.
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Environmental Threats from Potential Terrorist Attacks
Need to Be Assessed

It iz understandable that the government and others were not fully prepared for
what happened on September 11. Now that the country has experienced such an
attack and lives under the threat of future attacks, it is important that the Agency
anticipate and plan for different disaster scenarios. To the extent that EPA can
anticipate various seenarios and plan for the type of environmental response
needed before a disaster strikes. the Agency’s response efforts can be more
focused on appropriate implementation and aveid making interpretative, technical.
and policy-setting decisions with potential public health implications during the
stressful and time-demanding circumstances created by an emergency.

The experience of September 11 has provided the Agency with considerable
information on what to expect of a large-scale disaster involving office and multi-
family residential buildings in a densely populated urban environment. However.
disasters involving other scenarios. other tvpes of targets, and other locations may
present different challenges. For example, New York City has significant
emergency response and environmental resources - other cities may not and may
require more assistance from EPA. In addition, EPA Region 2's office was
located within New York City and close to the disaster site, and EPA’s national
Environmental Response Team was located in nearby Edison, New Jersey.
approximately 30 miles away. This was important, because air travel was
curtailed for several days after the anacks. EPA may not be as closely located to
the next disaster,

Disasters in different parts of the country could present different, perhaps greater,
environmental exposures than at WTC, EPA researchers told us the tall buildings
in New York City combined to create a “chimney effect” that helped to push air
and pollutants upward and away from street level. Winds also helped disperse
and dilute WTC airborne emissions, and rain during the first week helped
alleviate dusty conditions, 1f a similar disaster were to strike in a city with
different geography and weather patterns. a more serious exposure scenario could
develop.

Accordingly, EPA should work with the Departiment of Homeland Security and
other agencies to share information on high-risk targets and areas, and develop
plans for responding to an emergency situation in those areas, These plans
should address the different scenarios anticipated from a disaster involving these
targets and how EPA, other Federal, and the appropriate State and local agencies
should respond to these different scenarios,
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Roles and Responsibilities Within EPA Need to Be Delineated

EPA needs to delineate roles and responsibilities for its various programs offices
when responding to emergencies, including how these roles and responsibilities fir
within the incident command structure. Despite the commendable actions of
many EPA personnel. the Agency should outline roles and responsibilities for its
program offices beforehand to provide a more efficient and coordinated response
to future disasters.

For example, within 3 days of the disaster, EPA officials within the Office of
Radiation and Indoor Air and the Office of Air Quality and Flanning Standards
had developed a web site with such captions as “Protecting Yourself from
Asbestos Exposure,” “Health Effects of Dust and Smoke,” and “Strategies for
Clean Up Inside Residences and Businesses,” However, this web site was not
activated and made available to the general public. One EPA official told us there
was an overwhelming amount of activity going on and that this information
probably “got lost in the fray.” EPA Region 2 officials could not recall why the
web site was not activated,

Also, although EPA’s National Exposure Research Laboratory team made it to
New York on September 16 to help implement an ambient monitoring network,
they were unable to gain access to the site and start monitoring until

September 21. The Laboratory’s monitoring team’s abilities were especially
needed since they had air monitoring equipment that could run on both electrical
and battery power, and they had airborne particulate matter monitors,

In its lessons learned report, EPA Region 2 recommended that the Region identify
a team of dedicated people who will respond in the event of a new crisis, In our
opinion, other EPA regions should follow Region 2's lead and identify specific
areas of expertise that may be needed in the event of an emergency. and assemble
teams of experts that can be mobilized to quickly provide this support. These
areas may include specialized sampling techniques, exposure modeling and
assessment, and risk assessment, Also, EPA Headquarters should develop
national teams to support or augment Regional response when needed. including
guidelines for determining when a response should be elevated to a national level.

Roles and Responsibilities With Outside Agencies
Need to Be Delineated

A response to an event the size of the WTC incident requires the efTorts and
coordination of numerous government organizations, including Federal, State, and
local governments, Our discussions with EPA and non-EPA officials, as well as
WTC “lessons learned” reports from other organizations, indicated that there were
overlapping and sometimes confusing roles and responsibilities for the various
responding organizations. For example, early in the response. various agencies
were conducting numerous sampling efforts. Particularly for asbestos, different
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sampling methods were being used with the results being reported in different
metrics, which made the results more difficult to interpret. A senior New York
City Office of Emergency Management official told us that roles and
responzibilities of the Federal, State. and local agencies in responding to a disaster
were unclear on September 11, 2001, and were still unclear when we met with
him during the summer of 2002,

EPA has addressed coordination with other organizations in both its Headquarters
and Region 2 lessons leamned reports. For example, the Headquarters Report
recommended that EPA collaborate with OSHA and the Department of Health
and Human Services to clarify the Agency’s role in protecting the health and
safety of responders, and that EPA coordinate with Department of Homeland
Security to develop a coordination strategy for all responders during national
emergencies, Region 2 management and staff recommended that their Region
clearly identify scope and boundaries of their work in an emergency; and educate
EPA and other Federal and Stare officials about the scope, boundaries and
authorities of the various emergency response plans and systems. We agree with
these recommendations, These coordination efforts should also take place in all
EPA regions and include FEMA, and should address likely sources of funding for
these activities.

Risk Assessment and Characterization

The WTC disaster pointed to the need for betrer risk assessment and
characterization procedures and tools for addressing the types of environmental
concerns resulting from large-scale disasters. A sigmificant challenge encountered
by EPA and other organizations was how to characterize health risks to the public
in the absence of health-based benchmarks. The need for consistent sampling
pretocols and special monitoring requirements was also demonstrated.

Health-Based Benchmarks Needed

Government entities, such as EPA, OSHA, ATSDR. and NIOSH, have developed
puidelines for many of the contaminants found in Lower Manhattan. However,
existing health benchmarks were not applicable to exposures experienced by the
general public in Lower Manhattan. Many of the benchmarks available at that
time to assess the exposure risks for contaminants found in the ambient air were:
occupational standards based on an ¥-hour-per-day exposure; puidelines based on
long-term exposures; or standards, such as those for asbestos, that were not health
based. Details on some of these issues are in Chaprer 2.

OSHA and NIOSH have developed occupartional standards to protect industrial
waorkers from pollutant exposures, but these standards are based on an 8-hour-a-
day exposure. In general, these standards were not applicable to characterizing
risks for residents who experienced exposures greater than & hours a day in indoor
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and outdoor settings, Some of the sereening levels developed to assess the sub-
chronic risks from the contaminants created by the WTC collapse were developed
by adjusting emergency removal guidelines listed in EPA's Hazard Evaluation
Handbook to rake into account shorter exposure perieds. These guidelines are
based on a 30-year exposure period and correspond o a l-in- 10,000 increased
lifetime cancer risk for carcinogens.

Further, some of the benchmarks used to assess air quality and bulk dust in Lower
Manhattan were criteria- or condition-based standards and not health-based
standards. For example, the benchmark used to assess asbestos risk from WTC
dust was developed o determine when asbestos containing material was subject to
demolition and renovation regulations. For future disasters, health benchmarks
are needed to address the types of exposures experienced at the WTC site, which
ncluded:

= acute or high concentration exposures up w ¥ hours
+  sub-chronic {2 weeks to 1 vear) exposures

+ indoor air exposures

*  exposure to ashestos

*  synergistic or multiple pollutant exposures

Details on each of the above benchmarks are in Appendix O.

We recognize that it is not possible 1o anticipate all the scenarios and develop
standards that address all possible pollutants that may result from a disaster,

Thus, we believe an agreed-upon framewaork for quickly developing additional
guidelines and benchmarks in an emergency situation 15 needed. This process
could include a panel of scientific experts that would be available in an emergency
to analyze the available risk data and establish appropriate health-based
benchmarks for the pollutants of concern

As discussed above, a multi-agency workgroup developed health-related
benchmarks for six pollutants of concemn related to indoor environment
contamination from the WTC collapse that underwent peer review in October
2002, We believe the Agency should expand on these efforts to identify
benchmarks for other pallutants of concern and for outdoor and indoor exposures
based on threat assessments discussed earlier in this chapter. Related to this
effort, EPA should collect information on background levels (i.e.. pollutant
concentrations under normal conditions), to properly assess the impact that a
disaster has on the concentration of these pollutants of concern in the
environment.
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Sampling and Data Collection Protocols Needed

EP A, other government organizations, and non-governmental organizations
undertook extensive monitoring efforts in the months following September 11.
Extensive sampling was done around the work zone to monitor conditions for first
responders. To assess ambient conditions for the general public, EPA established
an ambient monitoring network in coordination with New York City and New
York State officials, EPA also developed a draft Quality Assurance Project Plan
for the WTC ambient monitoring network; however, the plan was not finalized.

A comprehensive Quality Assurance Project Plan outlines the objectives of the
monitoring, identifies the monitoring and sampling methodologies. identifies the
siting of monitors, and outlines monitoring exit strategies. In essence, the Plan
helps to ensure that sufficient data is collected of adequate quality for the
decisions to be made.

The Quality Assurance Project Plan should also address the format and means of
transmitting data. In the WTC response, various government agencies collected a
large amount of environmental data for Lower Manhattan in the months following
Septemnber 11, The Office of Environmental Information maintains the New York
City Response Momitoring Data Retrieval database, which stores the monitoring
data collected by the various Federal, State, and City environmental agencies
involved in the response. According to a report prepared by an EPA contractor
that analyzed wends in the data, the database contained 263,000 monitoring results
for 605 contaminants through April 24, 2002, Because the data came in difTferent
formats, consistent sampling, monitoring, and guality assurance information was
not provided for each of the pollutants monitored, and in many instances this data
was not provided. Our review of information in the database confirmed the trends
noted by the contractor.

Providing standardized guidance for the crganizations reporting data to EPA
would improve the consistency of the data. A complete data set would make
future assessments of the data easier to complete. Both EPA Region 2 and EPA
Headquarters” Lessens Learned reports made recommendations to improve dara
collection. The Region 2 Lessons Learned report recommended that all
organizations submit data in an electronic format, and standardized formars
should be used as much as possible. The report alse recommended that easy-io-
understand context and explanations be provided for the data, to allow data and
risk assessments to be released to the public more quickly,

EPA's Office of Environmental Information has created a standardized template
for future responses by making a generic shell of the New York City Monitoring
Database. This Office is also exploring longer-term improvements. With regard
to WTC data, Region 2 officials have been working to improve the data in the
“NYC Response” database by requesting that organizations perform a quality
assurance review of the data they submitted to EPA, Onee this process is
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completed, the data will become available to the public on a CD-ROM, We agree
that EPA should continue to explore long-term improvements for data collection.

Monitoring Capabilities Need to Be Increased

The amount of monitoring data for pollutants other than asbestos was limited in
the first few weeks following Septemnber 11, In the beginning, monitoring efTorts
were hampered by several factors. There were difficulties associated with getting
access and security, power supply sources, equipment availability, and analytical
capacity, One environmental monitoring expert who participated in
environmental sampling and analysis after the WTC collapse suggested that
emergency response monitors must be improved and recommended that
lightweight and manageable battery operated air samplers be developed that are
able to measure a wide range of particles and gaseous substances,

In the case of a major disaster that causes a significant dispersion of particulates,
the levels of TSP can be a concern. particularly in regard to acute respiratory
symptoms, However, in the WTC response, these particles were not monitored
because of a lack of TSP monitors. The availability of TSP monitors has
decreased over time as EPA’s National Ambient Air Quality Standards program
has shifted its focus from measuring TSP to measuring smaller particles. While
health studies support measuring smaller particles from the standpoint of the
MNational Ambient Air Quality Standards program, experts told us that it is usetul
to measure the levels of TSP in a disaster to determine potential short-term or
acute health effects.

EPA Headquarters” Lessons Leamed Report addressed equipment needs and
recommended that EPA clearly identify such needs, In addition, the Office of Air
Quality and Planning Standards acquired funding for a Mobile Rapid Response
Laboratory to collect dara quickly in emergency situations and ransmit data to a
central database via satellite. The Office of Air Quality and Planning Standards
plans to establish two such mobile laboratories,

Risk Communication

The collapse of the WTC towers disrupted normal communication infrastructures,
wet required that difficult decisions about the condition of the environment be
made quickly and under extreme stress. Under these conditions, EFA made
extraordinary efforts to successfully assemble an extensive amount of information
ot its web site and otherwise communicate to the public. Despite these efforns,
the information EPA communicated was in some cases inconsistent with prior
Agency positions, inconsistent with other communications regarding the WTC
disaster, or incomplete. Some of these communication problems may have been
avoided if the Agency had updated policies and procedures in place for
communicating to the public and had followed existing risk communication
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guidelines established for the Superfund program, Based on its experience with
the WTC response and the subsequent anthrax contamination responses. EPA has
initiated various actions to Improve its communication practices,

Better Communication Policies, Procedures, and Guidance Needed

Officials from EPA’s OCEMR and its successor office, the Office of Public
Affairs, in Washington, D.C., were not able to provide us with current written
policies or procedures for communicating with the public. Although not
established as official Agency communication policy, EPA’s Superfund program
has issued several guidance documents regarding risk communication. EPA’S risk
communication prneiples and recommended practices are contained in EPA’s
Superfund Community Invelvement Handbook, This Handbook identifies the
“Seven Cardinal Rules of Risk Communication.” presented in Chapter 2. As
explained in the following, EPA’s risk communications did not consistently
adhere to the principles and guidelines discussed in its Superfund guidance.

Risk Communications Need to Acknowledge Uncertainties

EPA’s Superfind Communine Involvement Handbook specifically discusses
uncertaintics { “Be willing to discuss uncertainties”™), and the fourth rule states;

I vou do not krow an answer or are uncertain, acknowledge it aind
respond with the answer as Soon ax possible. Do not hesitate to
admit mistakes or disclose visk nformation. Ty to share more
informaton not fess; otherwise, people may think vou are fiding
something.

As detailed previously in this report, EPA’s statement that the air was safe o
breathe was not qualified (except for rescue and cleanup personnel at Ground
Zero). Further, EPA’s press releases did not discuss any of the uncertainties

associated with this statement,

Dr. Peter Sandman. founder of the Environmental Communication Research
Program at Rutgers University, provided 26 recommendations for risk
communication. These include that one should “acknowledge uncerminty” and
urged “never using the word “safe’ without qualifying it,”

Procedures Needed to Ensure Consistency in Communications

EPA communications after the WTC catastrophe sometimes gave conflicting
information in regard to the same issue or were inconsistent with prior Agency
positions. Specifically, information provided orally about cleaning of indoor
spaces was not consistent with the messages given in Agency press releases.
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Also, EPA communications about the risk from ashestos were not entirely
consistent with prior Agency public positions regarding ashestos risk.

EPA’s communications during the WTC crisis — that the general public did not
need to be concerned about short-term exposure to WTC asbestos — were
inconsistent with the Agency’s prior position that all asbestos exposure is
hazardous to human health, EPA’s historical position, as detailed in the Federal
Register. has been that:

... shorr-rerm oceupational exposures, have also been shown ro
fiwevease the visk of fung cancer and mesothelioma. In addition,
there are many documented cases of mesothelioma linked w0
extremely brief exposure to figh concentrations of asbestoy or
Tong-term exposure fo low concenirations. . .. EPA has concluded
that it is prudent o veat all fiber tvpes as having equivalent
Bbiodogical activiny.._Available evidence supports the conelusion
theti there s no sajfe level of exposure to asbestos. (April 25, 1986
Federal Register Volume 51, page 15722)

However, EPA’s position in its September 13, 2001, press release was that the
public did not need to be concerned about short-term exposure to WTC asbestos.
The confusion of some residents may have been reflected at a May 8. 2002, press
conference, when the questioner quoted EPA’s 1986 position and asked the
Region 2 Administrator:

Available evidence supports the conclusion that therve is no sufe
level for exposure to asbestos. So what science are you citing that
there is a safe level?

The EFA Region 2 Administrator replied:

We gre talking abous very short ferm exposure to guantities of
[unintelligible word] thar - we dnow exacily thar these buildings
came down and they contained ashesros. Theve ave other places in
the country perhaps where peaple have been exposed over long
periods of tme - based on using s eF contlaining asbestos -
and breathing them - as part of thelr household, We know this was
aome time - vou know buifdings came down, and that is what
needs to be eleaned up o there is pot that risk of long rerm
exposnre.

The research community has not reached consensus on the relative risk to human
health from exposure to different types and sizes of asbestos, and EPA’s approach
has been to not distinguish between fiber types and sizes when characterizing the
risk from asbestos exposure. Many experts and studies support the general
message EPA conveyed about asbestos exposure and risk after the WTC
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catastrophe, and research may ulnmately prove these statemnents correct.
However. this position was different from prior Agency pronouncements, and can
create doubts in the public’s mind about EPA's statements,

Communications Need to Disclose External Participation

As discussed previously in this report, EPA officials were not the sole determiners
of the information that was included in its press releases, nor the information that
was excluded. This was demonstrated by the EPA OCEMR Associate
Administrator's statement that residential cleaning instructions were deleted from
a draft press release by the CE() contact official. The extent of outside influence
was further illustrated by the statement from the EPA Administrator’s Chiel of
Staff that she could not claim ownership of EPA’s early WTC press releases
becanse “the ownership was joint ownership between EPA and the White House.™

In a time of disaster. EPA officials should be careful to ensure that EPA's press
releases reflect EPA's professional judgment based on sound science,
acknowledge the participation of outside parties, and provide accurate information
about the environment to the public in accordance with EPA’s mission.

Environmental Data from Sources Outside EPA Need to Be
Addressed

In the aftermath of the WTC collapse. several entities were involved in collecting
data on environmental conditions. This included private firms: research
organizations; Federal agencies; and State, local, and city governments. Several
days after the attacks, EPA was designated as the lead agency for collecting and
storing all of the WTC monitorning data, This designation did not include being
the sole spokesperson for communicating the results of this monitoring data.

EPA was subsequently criticized for not including other organizations’
monitoring resulis in its public communications. For example, EPA was
criticized for not putting the results of sampling done by the U.S. Geological
Survey on EPA's web site, or at least discussing this data. The ULS. Geological
Survey monitering had found high pH levels in the WTC dust, which reportedly
contributed to the burning of respiratory pathways experienced by first responders
and others who breathed WTC dust. An EPA spokesperson stated that EPA had
not intended to keep the information from the public. and EPA thought the
information had been posted on the 1.8, Geological Survey’s web site. EPA
officials also told us that the high levels of pH found in the dust was to be
expected because of the pulverized concrete,
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Anather monitoring study was highly publicized by the media, but was not
discussed in EPA communications. This study was conducted by a collaborative
association of aerosol scientists that specialize in fine particulate ambient
monitoring techniques. This group found that the air around Lower Manhattan
contained high levels of fine particulates and metals, particularly in readings taken
an October 3, 2001, We spoke to the author of this study who wld us that he had
tried to work with EPA regarding his group’s test results before releasing it to the
press, but was unsuceessful. EPA correspondence indicated the EPA officials
were invited to the press release for this study, but were not aware of the study
prior to that invitation,

EPA needs to develop a policy, in conjunction with other Federal agencies,
outlining how organization(s) will coordinate the reporting of environmental data
after a disaster, This policy should address the State and local government role in
these communications, as well as how to address data collected by research or
academic organizations.

EPA Actions to Improve Its Communications

Both EPA’s Headquarters and Region 2 Lessons Learned Reports address
communication issues and provide recommendations o improve the Agency’s
response in this arga. EPA’s Headguarters repornt recommended that EPA develop
policies and procedures for disseminating public information during national
emergencies within the established emergency response plans and structures, The
report also recommended that EPA coordinate with other organizations outside to
identify and address obstacles to timely and consistent presentation of
environmental information during national emergencies. In regard to releasing
monitoring data, the report recommended that EPA clearly define a process for
approving and coordinating the release of information to other agencies and the
public, Also, EPA"s Lessons Leamed report recommended that EPA work with
the Department of Homeland Security to have EPA designated the lead agency for
environmental data during national emergencies when both EPA and other
agencies are conducting environmental analyses.

Region 2°s lesson leamned report recommended that Region 2 develop a
comprehensive approach to handling crisis communications, and that this
approach include other Federal and State partners. In addition, mechanisms
should be in place for resolving differences about the interpretation of risk and the
appropriate response.

These recommendations, if properly implemented, should help ensure technical

consistency and accuracy in the Agency’s public information, and sccountability
for press release content.
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Recent Developments

In May 2003, EPA participated in a Department of Homeland Security-
administered Top Officials exercise with other Federal, State, local, and Canadian
povernment organizations, This exercise simulated weapons of mass destruction
incidents with the goals of: (1) improving the nation's capacity to manage extreme
events; (2} creating broader frameworks for the operation of expert crisis and
conseq manag; ;3 {3) validating authorities, strategies, plans,
policies, procedures. and protocols; and (4) building a sustainable, systematic
national exercise program to support the national strategy for homeland security,

Further, on June 27, 2003, EPA issued the EPA National Approach io Response
Policy to implement a new approach to responding to Nationally Significant
Incidents. The Policy calls for a multi-faceted and coordinated approach to
managing EPA’s emergency response assets during a Nationally Significant
Incident. A key aspect of the policy is that it requires EPA to operate under an
Incident Command System approach based on the National Interagency Incident
Management System. EPA plans to supplement the Policy with guidance to fully
characterize roles and responsibilities within the Agency to manage a Nationally
Significant Incident. As noted in the Folicy. Homeland Security Presidential
Directive-5 calls for the development of a new National Response Plan and a
single, comprehensive National Incident Management System.  As standards,
puidelines, and protocols are developed to implement the national system, EPA
will modify its National Approach to Response Policy as necessary,

Conclusions

Although many organizations were involved in addressing air quality concerns
resulting from the WTC collapse. subsequent events have demonstrated that,
ultimately, the public and others expect EPA to monitor and resolve
environmental issues, even though EPA may not have the overall responsibility to
resolve these issues or the necessary resources 1o address them. These issues
range from collecting, interpreting, and communicating environmental
information to cleaning up any environmental contamination, EPA must be
prepared to take a leadership role, within the evolving framework established by
the Department of Homeland Security and existing statutes, in fulfilling its
mission of “protecting human health and the environment.” if another large-scale
disaster occurs,
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Recommendations

This chapler summarizes observations based on work conducted to answer the
objectives discussed in Chapters 2 through 6, These prior chapters contain
recommendations that address specific issues related o those objectives.
Recommendations to address observations not covered in the prier chapters are
included in this chapter.

We recommend that the EPA Administrator:

7-1.

Waork with the Department of Homeland Security and other agencies to
share information on hikely targets and threats and collaboratively develop
approaches to address these threats. Such approaches should include, at a
Imiminwm:

4. ldentifying the pollutants expected to be emitted from such argats,

b, Assessing the pathways of human exposure to those pollutants,

¢ Developing approaches to monitoring and assessing environmental
contamination from those targets, and

d. Establishing plans of action for reducing human exposure from these

pollutants.

Define and clarify internal EPA organizational roles and responsibilities in
responding to large-scale disasters, This should include designating teams
of Agency experts — at both the National and Regional level — that can be
mobilized to quickly provide needed technical support during a response.
These areas may include specialized sampling technigques. exposure
modeling and assessment, and risk assessment.

Develop and improve health-related benchmarks that can be used to assess
health sk in emergencies. Specifically:

2. Continue agency work on Acute Exposure Guideline Levels,

b, Develop sub-chronic exposure guidelines for pollutants determined to

be a high priorty as a result of terrorist attacks or other large-scale

disasters,

Develop health-related benchmarks for asbestos in air.

Develop benchmarks for assessing potential exposure from

contaminant levels in dust,

e Continue to develop and refine benchmarks for COPCs in indoor
Environments,

f.  Conduct research to determine the synergistic impact of exposure to

multiple pollutants, and

Develop expert panels that can be used to quickly develop health-

related benchmarks in emergency situations.

an

=
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74, Develop an emergency quality assurance sampling plan to be used as a
guidance for monitoring environmental conditions after a large-scale
disaster. This plan should address:

a,
b.
[
d.
e

Maonitoring objectives,

Preferred sampling and analytic methods for high-priority pollutants,
Siting of monitors,

Quality control. and

Data reporting formats

7-5.  Improve monitoring capabilities by:

2

Making TSP monitors available for use in emergency situations, and
acquiring other momtors as determinesd,

Continuing the mobile monitoring laboratory project. and

Exploring new technologies for monitoring in extremely dusty
conditions

7-6,  Require that the Office of Public Affairs develop emergency
communications policy and procedures consistent with the principles of
risk communication provided in EPA’s “Seven Cardinal Rules of Risk
Communication,”

Agency Comments and OIG Evaluation

The Agency generally agreed with the recommendations in this Chapter. With
respect to the conclusion, the Agency emphasized that it exercised its opinions
and judgments on matters impacting human health and the environment and will
continue to do so within the context of its authorities and its role under the Federal
Response Plan, The Agency's complete written response to our draft report and
our detailed evaluation of that response are contained in Appendices () and E.
respectively,
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Appendix A

Federal Agencies Responding to the WTC Collapse

Agency

Role

Federal Emergency
Management Agency

Managed and coordinated Federal Govemment response. Provided
furiding for respensa ncluding cdaaning of building exlenors and caaning
of indoor residential spacas.

U.5. Department of
Health and Human
Saervices

Mational Institute for
Occupational Safely and
Heailth

Performed various activities related to worker health and safety, which

ineluded:

» Assessing jobs and work locations for health potential hazards,

* Helping site managers sedact appropriale equipment for sampling, use it
properdy, and institute procedures for analyzing data.

- Helping select appropriate personal protective equipment and coordinate
deployment of respirators.

+ Developing procedures for cleaning and sanitizing respirators.

- Developing and disseminating written guidelines for worker safaty and
health.

- Conducting health hazard evaluations 1o assess workes health,

+ Providing technical assistance fo NYCDOH to develop volunary registry
of in;vici.lals who worked at, lived near, or responded to the WTG
allack.

U.5. Department of
Health and Human
Services

Agancy for Toxic
Substances and Disease
Registry

Provided various types of manitoring and health assessment support,

including:

. Assisrt'?ng EPA and olher agendias in sampling dust and air at Ground
Zero and evaluating data to assess health risks.

* Providing technical assistance lo NYCDOH on environmental madicing,

« Participating in the World Trade Center Environmental Assessmeant
Warkgroup, which was made up of representatives from ATSDOR and
olher Federal agencias.

* Using geographic informadion systems o map emironmeantal sampling
rasulls and other data for Lowar Manhattan.

LS. Department of
Health and Human
Services

Mational Institute of
Ervironmantal Health
Sciences

Funded ressarch and fraining to address health concamns resulting from
the WTC collapse.
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Agency

Role

U.5. Department of
Labor

Occupational Safety and
Health Administration

Conducied various risk assessment and moniloring activibes related lo

worker protection st the Ground Zero Site. This included:

» Taking air and bulk samples lo date for asbestos. silica, lead, and other
heavy metals, carbon monoxide, noise, and numerous arganic and
inorganic compounds,

+ Prowviding 24-heur laboratory support 1o analyze air and bulk samples
taken at the site,

» Distributing sampling resulls 1o workers and other safety and health
representatives at the site, and posting the sampling results on the
agency's web site, and

+ Providing guidanes on appropriate personal prolection equipment and
feasible control measures based on monitaring results.

Distributed respiratars and conduwcted fit testing for the Fire Depariment of
Mew York and other rescue workers

Cond d initial safaty it of the site within 24 hours of the
altack 1o ienlify hazards and polential health and safety risks to workers
imvolved in the recovery, and provided around-the-clock manitaring of the
site to identify and alert workers to safety and health hazards,

Provided varicus safety and health support functions such as helping
develop an emvironmental, safety, and health plan; distributing personal
protective equipment to workers; and conducting job hazard analyses.

Provided suppart to promaote site safety and haalth, which includad
sponsoring weekly meeting regarding safety and health issues

United States Coast
Guard

Operated Incident Command Canter in Edison, New Jersay.

Conducted ar-monitaring operations in buildings in Manhattan's financial
district.
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Appendix B

Details on Scope and Methodology

Objective 1. Did the available monitoring data and analyses of that data support EPA’s
major public communications regarding air quality and associated health
risks resulting from the collapse of the WTC towers?

We requested all data and correspondence used to support “major™ EFA
pronouncements regarding air quality. We defined “major™ as press releases,
testimony, television, and other public appearances, This effort primarily focused
an, but was not limited to, data collected and pronouncements made during the
period September 2001 through December 2001, The data we reviewed included
“Daily Summary Sheets” prepared by EPA staff, and the raw data sheets that
showed the results of air and dust samples and were the basis for the daily
summaries, Inaddition, we obtained access to the “New York City Response”
database maintained by EPA’s Office of Environmental Information and
downloaded selected data from the database and compared it to the raw data
shests, We also reviewed monitoring results from other organizations, including:

+  New York State Department of Conservation

= MNew York City Department of Environmental Protection
+  National Institute for Oceupational Safety and Health

*  Mew York City Board of Education

+  Operating Engineers National Hazmat Program

*  New York State Public Employees Safety and Health Bureau
* LS Geological Survey

+  Occupational Safety and Health Admimstration

+ DELTA Group

+  New York University

+  Environmental and Occupational Health Sciences Institute
+ ConEd

+  Turner Construction

We interviewed Region 2 officials o determine their views on what monitoring
data showed and the messages conveyed by EPA press releases. In addition, we
interviewed EPA officials within the Office of Research and Development, Office
of Air and Radiation, and Office of Solid Waste and Emergency Response, We
also interviewed officials outside EPA to obtain their views on EPA's statements
about air quality and the support for these statements. These interviews included
officials and researchers from OSHA, FEMA, NYCDOH, NYCDEP, the Mount
Sinai School of Medicine, New York University, the Environmental and
Oceupational Health Sciences Institute, and the DELTA Group.
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We also reviewed available correspondence and documentation related to the
preparation of the EPA press releases. Further, we interviewed principal EPA
officials involved in the preparation of press releases, including the EFA
Associate Administrator for OCEMR, the Associate Administrator for the Office
of Public Affairs {formerly OCEMR), the EPA Administrator’s former Chief of
Staff, and the Region 2 Communications Division Director.

Limitations: Our review of the process and the support for information in EFA
press releases on air quality was limited since CEQ officials declined to meet with
us tor discuss their role in the preparation of press releases. Our written request for
an interview was declined by a White House legal counselor, who noted there
were “institutional concerns about interviewing White House employees.™
Further, there was a lack of documentation in general regarding preparation of
press releases. We only found documentation regarding the preparation of two of
six press releases issued during the period September 12, 2001 . through

Oretober 3, 2001, This documentation included a draft copy of the EPA press
release issued on September 16; a single e-mail about this draft press release from
CECQ; and a draft copy of the September 13 EPA press release,

Were EPA actions and decisions in regard to evaluating, mitigating, and
controlling risks to human health from exposure to indoor air pollutants in
the WTC area consistent with applicable statutes, regulations, policies,
quidance, and practice?

We reviewed applicable laws. regulations, and guidance related to emergency
responses, including CERCLA (Superfund) and implementing regulations, and the
FRP. We also reviewed EPA’s authority 1o test and clean indoor spaces, and the
applicability of this authority to the WTC response. We interviewed EPA and
FEMA officials about the applicability and requirements of these statutes. We
also identified EPA and other government actions taken in response to other
disasters to compare prior indoor responses to the WTC indoor response.

We identified and reviewed repons of indoor testing conducted by both
government and non-government entities. This included indoor air and dust
testing conducted by EPA, ATSDR, contractors for the General Services
Administration, consultants for the Ground Zero Task Force, and an
environmental firm hired by one of the debris removal construction companies.

We also interviewed officials both within and outside the government to

determine their views regarding the extent of indoor contamination and the
adequacy of the government’s response,
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Objective 3. Were asbestos demolition and renovation work practice standards

Objective 4.

fullt;md during WTC cleanup and recovery operations and, if not, why
not

To determing the requirement applicable w emergency situations, we reviewed the
Asbestos National Emissions Standard for Hazardous Air Pollutants (40 CFR Part
61 Subpart M}, EPA’s “Guidelines For Catastrophic Emergency Situations
Involving Asbestos,” and other EPA background documents on NESHAP, We
also reviewed New York City's “Asbestos Control Program™ rules and New Y ork
State’s Industrial Code Rule 56. which governs asbestos emission in the Stare,

We mnterviewed EPA and New York City officials to discuss the applicability of
NESHAP rules to the WTC response. This included the EPA Region 2 Counsel,
officials from the EPA Office of Enforcement and Comphiance Assurance and the
Office of Air Quality Planning and Standards. and officials from NYCDEP and
NYCDDC. To determine the extent that NESHAP work practices were followed
in demolishing damaged buildings and removing debris from the WTC site, we
interviewed officials who were present at the site during these operations
including EPA on-scene coordinators, and officials from New York City and
OSHA. We also reviewed transcripts of EPA Superfund Ombudsman, United
States Senate Subcommittee, New York State Assembly, and New York City
Council hearings on this issue. Further, we reviewed reports from persons present
at the site, EPA situation reports, and other reports of activities at the site.

Limitations: [nformation on which we based conclusions mcludes personal
aceounts of the work activities obtained from interviews and hearings, and reports
describing work practices at the site. Further. it was beyond the scope of our
review to determine whether all NESHAP regulations applicable o emergency
situations were followed or the extent to which they may have been followed. We
also did not evaluate compliance with worker protection requirements,

To what extent were EPA and government communications regarding air
quality and associated health risks: (a) received by the public;

{b) understood by the public; and (c) effective in getting people to take the
desired actions to reduce their potential health risks?

Te obtain information on the impact EPA proncuncements had on the actions of
area residents and workers, we reviewed testimony at hearings before a United
States Senate Subcommittee, EPA’s Superfund Ombudsman, the New York State
Assembly, and the New York City Council. In addition, we reviewed the results
of surveys of people’s actions and opinions, and reviewed reports prepared by
officials present during the WTC response. At the time this report was prepared,
we were in the process of condueting a random survey of New York City residents
to obtain information on the public’s satisfaction with the air quality information
provided by the government after the WTC response, how the public interpreted
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this information, and actions taken by the public to reduce their exposure
potential contaminants. The results of this survey will be presented in a separate
OIG report.

Limitations: Except for a survey by NYCDOH and a random telephone poll of
New York residents, the information we reviewed was not collected by statistical
sampling methods and may not be representative of the public's and emergency
crews’ actions with respect 1o government communications.

What additional actions, if any, should EPA take to improve its response
and recovery efforts in the WTC area related to ambient and indoor air
quality?

This objective primarily focused on the indoor residential cleanup — the only
significant EPA WTC recovery activity ongoing at the time we completed our
review. We did not audit the results of the cleaning and testing to determine
compliance with the prescribed procedures of the program or to determine the
actual effectiveness of cleaning conducted. Our analysis was based on a review of
the procedures for the testing and cleanup by our certified industrial hygienist, a
comparison of those procedures to commonly accepted asbestos abaterment
procedures, and a comparison of the cleanup goals to remediation goals that
would have been required if this were a designated Superfund site. We also
reviewed a peer review report of COPCs developed by EPA for indoor cleanup.

Should EPA revise its preparation and contingency planning for dealing
with air pollution resulting from environmental catastrophes?

To answer this question, we summarized lessons learmned from the work we
conducted to complete our other objectives. We also interviewed EPA officials,
other government officials, and non-government environmental experts o obtain
their suggestions for improving EPA’s capability to respond to similar disasters in
the future. We also reviewed EPA and non-EPA “lessons learned™ reports,

Prior Audit Coverage

The OIG has not conducted any prior evaluations of EPA responses o large-scale
disasters. However, our report on EPA’s actions related to ashestos
contamination in Libby Montana (EPA s Actiony Concerning Ashestos-
Contaminated Vermiculite in Libby, Mongame; 2001-8-T; March 31, 2001}
discussed several issues related to the regulation and analysis of health risks from
asbestos that were relevant to this evaluation.
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Appendix C

EPA September 18, 2001 Press Release

September 18, 2001

‘Whitman Details Ongoing Agency Efforts to Monitor Disaster Sites, Contribute to Cleanup Efforts
[En Espafol]

EPA Adminstrator Christie Whitman announced today that results from the Agency’s air and drnking water
rmomibarng near the Werdd Trade Center and Pentagon disasier sies indicate that these vial resources are
sa'e Whitman also announced that FPA has been given up to 5383 million from the Federal Emengency
Managemenl Agency (FEMA) Lo suppert EPA'S invalvemenl in cléanup activities and angoing manilafing of
srvironmental conditions in beth the New York City and Washington metropalitan areas folkowing last
waek's tarrorist attacks on the Workd Trade Center and the Pentagon.

“Wa ara vory encouraged that the results from aur manitoring of air guality and drinking water conditions in
both Mew York and near the Pentagon show that the public in these areas i not being exposed to
excessive levels of asbestos or other harmful substances,” Whitman said. "Given the scope of thatl:g:dy
from laat week | am glad to reaseune the people of Mew Yark and Washington, D.C. that thew air is 1o
breath and their watar is safe to drnk.” she addead

In the anermath of last Tuesday's BMacks, EFA has worked closety with state, federal and local authontes
1o provide expertise on cleaaup methods for hazardous materials, as well 83 to detect whether any
contaminants are found in ambient air quality monitoring, sampling of drinking water sources and sampling
of runcff near the disaster sites.

At the raquest of FEMA. EPA has been imvalved in the cleanup ard site maniering effarts, workmg closely
with the U S. Coast Guard, tha Centers for Dissage Contral (CDC). the Occupational Satety and Health
Administration (O5HA} and state and local crganizaticns

EPA has conductod repeated monitaring of ambient air at the site of the World Trade Cenller and in the
general Wall Sireet disirict of Manhattan, as well 2s in Brooklyn, The Agency is planning to perform air
manitoring in the surmaunding Mew York metropaolitan area. ERPA has established 10 contnuous (statanary)
air monitoring stations near the WTC site, Thus far, from 50 air samples taken, the vast majority of results
are erther n e ar below aatablished lavels of cancern for asbestos, keod and valabls organe
compounds, The highest levels of asbestos have been detected within one-half block of ground zero.
whire rescuers have been provided with protective it

In lower Manhattan, the City of New York has also been invoived in efforts to clean anything coated with
diebris dust resuling from Tuesday's destrusten, This invalves spraying water aver buildings, streets and
sidowaiks to wash the accumulated dust off the building and elminate the possibitily thal materials would
become airborme. To complement this chean up effort, EPA has performed 62 dust sample analyses for the
presence of asbestos and other substances. Most dust samples fall below EPA's definition of "asbastos
containing material® {one percent asbestos). Whera samgples have shown greater than one percent
asbestos, EPA has operaled ils 10 Hegh Efficiency Particulate Arresting, HEPA, vacuum trucks to clean the
area and then resample. EPA also used the 10 HEPA vas trucks to clean sireets and sidewalks in the
Financial Distrizt in preparalion for Monday's retuens lo business. The Agency plans to use HEPA vac trucks
to Ghaan the isbbies of the five federal bulld ngs near the Workd Trade Center site, and to c'ean the strests.
outside of New York's City Hall

Drinking water in Manhattan was testad at 13 sampling points, in addition to one test at the Newlown
Sewaga Treatmant plant and pump station. Initial res of this drinking watar sampling show that lovals of
@sbestos ars well below EPA'S levels of concern,

While FEMA has provides! EPA wilh a Tolal Preject Cefing cost of skahilly maore than 383 millien for the
Agency's cleanup effors in Mew York City and in at the Pr.\nlagéun site, EPA eurmantly iz working with
emargency funding of $23 7 million. i costs excoed thes level, TEMA will audhanze EPA Lo tap additienal
funding in increments of 516 million. As part of the additianal funding 1o be provided by FEMA, EFA will be
responsible for any hazardous waste disposal, general site safety and providing sanitation facifities for
many of the searcn and rescue workers to wash the dust off following their shifts. EPA is coordinating with
Beth the U.S. Air Farce Center far Environmental Excellence and the U S. Coast Guard to quickly
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implement these additonal respansibilities to ensure that search and rest:uelgersonnel are provided with
the maximum support and protection from hazardous materials that may be found during their missian.

Al tha Pentagon explosion site in Adington Va,, EPA has also been invohved in a variety of monitoring of air
and water quality. All ambiant air maontoring res.JIts both close o the crash site anc in the genera’ vicinity,
have shown either no detection of asbestos or levels that fall wel below the Agency's level of concern.
Testing of runaff water forn the disaster sile does not show elevated levels of confaminants. Given the
large numbers of Depariment of Defense (DOD) employees returning ta worek this week, EPA has worked
closely with cfficials from DOD and from the Cocupational Safely and Health Administration (OSHA] to
evaluate air and drinking water quality and te be certain that the werkplace eavirsnment will be safe.

While careful not to impede the search, rescue and cleanup edfors at either the World Trade Cenier or the
Pentagon disaster sites, EPA's primary concern has been ta ensure that rescue workers and the public are
rot beng expesed to clevated levels of potentially hazardous contaminants in the dust and debris,
especially where practical solufions are available to reduce exposure, EPA has assisled efforts to provide
gust masks to rescua workers to minimize inhalation of dust. EPA also recommends that the blast site
gebris continue to be kept wet, which helps 1o si ﬁcantlg reduce the amount of airborne dust which can
aggravate respiralory aiments such as asthma. cibthes are being made available for rescue
workers to clean themselves, change their clothing and to have dusl-laden ciothes cleaned separately from
nomal household wash
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Appendix D
Screening Levels Used by EPA
. .
to Assess Outdoor Air Quality
Pollutant Sereening Level Source
Asbestos 70 sim2 AHERA claarance lavel to re-anter school after asbestos
(Ambient Air) 8 nts minimum limit of method in use
at time standard sel
Asbestos 1% asbasios The Asbestos NESHAP (40 CFR Part 81) lavel at which a matarial
{Bulk Dust) iz considered asbestos-containing and subject o NESHAP remaval
regulations.
Banzena 0.02 ppm [1] Califomia-EPA loxicity studies
21 ppm [3] Region 2 [2]
PCBs Taugma [1] Region 2 [2]
Fugm3d [3] Region 2 [2]
Chromium Gugm3 [3] Region 2 [2]. Based onrisk for Chromium Hexavalent {the most
teie farm o Chrermiem |
Cadmium 2 ughm3 [1] California-EPA toxicity studies
3 ugim3 [3] Fegion 2 [2]
Manganese 5 ugima3 [1) Region 2 [2]
40 ugim3 Air Quality Index. Represents caution level for sensitive
Particulate populations for 24-hour averags axposUrne,
Iabar20 65 ugim3 Maticnal Ambiant Alr Quality Standard
{24 hr avg)
Particulate 150 ugm3 Air Quality Index and Mational Ambient Air Cuality Standard
Mattar 10
Lead 1.5 ugima Mational Ambiant Air Quality Standard
13 ma avg)
A ugimd Default value in EPA's Integrated Exposure Uplake! Blokinetic
Wodel for Lead in Childran,
PAHs B ugim3 [3] Region 2 developed from EFA's *Hazard Evaluation Handbook:
A Guide to Removal Acticne,” and EPA National Center for
Environmenial Assessment provisional inhalation Slope Faclor for
Banzofalpyrans
Dioxin 162 ng'm3 [3] Fegion 2 [2]
Sulfur Diexide 14 ppm Mational Ambient Air Suality Standard
124 hr avg)
Acetons 1.5 ppm [1] Region 2 [2]
Banzaldehyde BED ppm Mt i nlifiad
1,3 Butadiens 01 ppm [1] [3] Regian 2 developed using EFA™s "Hazard Evaluation Hardbook:
A Guide to Removal Actions,” and proposad referance
cancankration
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Pedlutant Sereening Level Source

Chloro-methane .4 ppm [1] Region 2 [2]

26 pem [3] Region 2 [2]

1,4 Dioxane 5 pprm [3] Region 2 [Z]

Ethanol 45 ppm Arnerican Cenference of Government Industrial Hygienists
Thresheld Limit

Ethyl- 2.5 ppm [1) Region 2 [2]

benzene

Freon 22 140 ppm Mat [dantifiad

Propylene simple asyphysiant

Styrena 23 ppm [1] Region 2 [2)

Alpha methyl Appen [1] Region 2 [2]

styrans

Tatrahydro-furan 8 ppm [3] Region 2 [2]

Toluene 1.1 pem [1] Region 2 [2]

Xylenes 1 ppen ATSDR Minimuim Risk Level x 10, Raprasents sereening level for
chranic (over 385 days) exposure. Lsed to identify contaminants
of potential concern.

Acataldahyde 05 pern [1] Regien 2 [2]

1.3 ppen [3] Region 2 (2]

Farmaldehyde 04 ppm ATS0R Minimurn Risk Level for acute exposure, Represents
scraening level for acute (1- fo 14-day) exposure o idenlity a
potential concern,

.33 ppm [3] Fegion 2 [2]
Acrolain 0007 pem 1] Region 2 [2]
Notes:
[1]= Represents risk of non-cancer dissase based on & 1-year continuous exposure at scraening level. Tha

nazard quotlent represants the retic of the potential exposure to the substance and the level at which no
adverse health effecs are expected, Il the quolient i greater than 1, then adverse heallh elfects are
possible, For WTD's respanse, the screening lavel established equals a hazard quotient of 10,

[Z] = Region 2 devalopad the screening lavel using EPA's “Hazard Evaluation Handbook: A Guida to Ramaowal
Actions,” and toxicity eritaria from EPA's Intagrated Risk Information System database

3] = Represants & 1-in-10,000 incressed Ifetime risk of cancer based on & 1-year continuous exposurs at the
sereening level
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Appendix E
EPA Outdoor Air Asbestos Sampling
for September 2001
Date No. of Mo. of Samples Mo. of Date
Sample Samples Sampling Exceeding Samples Not Results
Collectad Collectad Location Tlsimm2 Analyzed [1] Availabla
EXE F] Broaklyn 7] 912
ERE 4 Mew Jarsey 2] W12
912 9 Ground Zero 12] 913
13 1 Lower Manhattan 2] 314
915 16 Lower Manhattan 2 131 7 W16
W16 20 Lower Marhattan 1 [4] 9 Eil
EL 73 Lowes Manhattan o & 18
918 12 Lewer Marhattan ] 918
918 13 Lower Manhattan (] E w20
Y18 4 MNew Jersay 0 1 XN20
@¥18 2 Mew Jersey 0 @22
w18 12 Lower Manhattan [ ] 920
ETE] 11 Lower Manhattan ] ]
919 13 Liowes Manhattan 0 H23
919 3 New Jersay 0 22
W20 18 Lewer Manhattan 1] @21
X20 2 Mew Jersay o @22
H20 4 New Jersay 0 @23
w21 13 Lower Manhattan o @22
W21 4 Mew Jarsay 1] 924
@22 13 Lowes Manhattan V] @23
a2 15 Lowes Manhattan 1 [6] 1 Y24
Wzz 4 Mew Jersey 0 W26
¥23 29 Lower Manhattan 1 7 3 W25
923 4 Mew Jarsay 0 927
@24 18 Lower Manhattan 0 @25
W24 16 Lower Manhattan o W26
B 4 Mew Jersay o EF
925 17 Lewer Marhattan 1] 928
%25 4 Mew Jersay 0 @28
W26 17 Lower Manhattan 1] L)
EES 16 Lower Manhattan 3 8] 929
W26 4 Mew Jarsay [1] 929
A 15 Lower Manhattan 0 %29
w27 17 Lower Manhattan 1] 930
28 17 Lower Manhattan 0 920
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Notes:

1] = Not analyzed due to filler overloading or other sampling problems

2] = No sample results reported for this method

3) = Resulls were 128 and 160 simm2.

4] = Result was 90 simm2

5] = TEM resulls were reported in fibers per cubic centimeter. Resulls in s'mm2 not reported on
daily summary sheet,

6] = Result was 80 s/mm2

7] = Result was 8889 s/mm2.

8] = Results were 177.78, 97.78, and 71.11 s/mm2

9] = Result was 80 simm2

Date No. of MNo. of Samples MNo. of Date
Sample Samples Sampling Exceeding Samples Not Results
Collected Collected Location Tlsimm2 Analyzed [1] Available

928 17 Lenwer Manhattan ]

N28 4 Mew Jarsey o X330

929 16 Lower Manhattan 0 1001

W23 17 Lower Manhattan 1 9] 1002

W23 4 Mew Jarsay o 1001

30 17 Lower Manhattan 2 1002
TOTALS 474 11 32
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Appendix F

EPA Outdoor Bulk Dust Asbestos Test Results
for September 2001 '

1 = Excludes bulk testing at landfill

[ix]

Date No. of No. of Date Results
Sample Samples Results Reported in Dally
Collected | Collected Location > 1% Asbestos Summa:
— e e
11 4 Ground Zerm 1 W12
a2 Fil Ground £erm 1]
§i12 5 Brooklyn V] 13
a13 0
14 iz Fnancial District [i] 15
ans 24 West of Broadway 1 W16
s South of Ground Zero 917 and 918
17 1 Perimeter of Ground Zero 18
a1s 1 Perimeter of Ground Zero W20
k] 18 Waripus Lower Manhattan locations 1 21
G120 T arious Lower Manhatlan localions [i] W2
a1 11 Arourd WTC 1] 922
/21 1 Beam from South Tower ] 923
G122 [i]
9123 1 Around Ground Zero o 25
0124
825 1 Warious Lowes Manhatlan locations [i] 28
S
o127
0128
8129
8130
Totals 145 7
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Appendix G

EPA September 16, 2001 Press Release

September 16, 2001

EPA, OSHA Update Asbestos Data, Continue to R e Public about C ination Fears [En
Esgaﬂo

The U5, Environmantal Protection Agency and the Department of Labar's Dccupational Health and
Administration today announced that the majority of air and dust samples monitored at the grash site and in
lower Manhattan do not indicate levels of concern for asbestos. The new samples confirm previous reparts
that ambiant air quality meets OSHA standards and consequently Is not a cause for public concem. New
OSHA data alss indcates that indoor air quakity in downown buildings will mest standards.

EPA has found variable asbestos levels in bulk debris and dust on the ground, but EPA continues ta
pefieve that there is no significant health risk fo the general public in the coming days. Appropriale sleps
are being faken fo clean up this dust and debris.

“0ur tests show that it is safe for New ‘Yorkers to go back to work in New York's financial district” said
John L Henshaw, Assistant Sacretary of Labor for OSHA. "Keeping the streets clean and being careful nat
to track dust nio amluur'gs wiid help protect workers from remaining debxis.”

OSHA staff walked through New York's financial district on Septemier 13th, weanng personal air monitars
and collected data on potential asbestos exposure levels. All but two samples contained no asbestos. Twa
samples contained very low levels of an unknown fiber, which is etil beng analyzed.

Air Samples taken on Sept. 13th inside buildings in New York's financia! distiict were negative for asbesios,
Detris samples collected outside buildings on cars and other surfaces contained small parcentages 0’
asbestors, ranging from 2.1 fo 3 3 - skghtly above the 1 percent trigger for defining asbestos matarial

*EPA will be deploying 16 vacuum trucks this weekend in n effon 1o remave as much of the dust and
debris as possible from the site where the samples were obtained,” said EPA Adminisirator Christie
Whitrran. "In addition we will b8 maving six continuous air monitonng Slations into the area. We will put five
near ground zero and one on Canal Street. The good news continues 1o be that the air samples we have
taken have all been @t levels [hat cause us no concern.”

The centinuous monitaring etations will augrent the ambient air quality manitaning located in Brogklyn.
EF A and OSHA will remain on site and cortinue to monitor for levels of asbestos, PCBs, lead and
polycyclic aromatic hydrocarbons (PAHs] in the area fhroughaut the long waaks of cleanup anead. In

r}mon EP# will move in @ bus that has the equipment to do instant analysis of valatile organic compound
s-amplea from air at the site, I is caled & Total Atmesphenc Gag Analyzer and is similar to @ unit used
during the Gulf War o sample emssions from the ol fires in Kuwait,

Tha Agency s recommending that businesses i the area planning 1o reopen nest week take precautions.
incleding cieaning air conditioning filtars and using vacuums with appropriate filters o collect dust.
Wacuuming will reduce the chance of re-entering workers tracking dust into the buildings. This work is
already underway by cily agencies

The U.S. Coast Guard wil be assisting EPA in menitoring impacts, if any, of 1oday’s rainstorms on the
waler quality. However, mast of the rainflow is expected 1o be handied by the City's wasle water freatment
i , since there will be cnly limited sewage in the combined sewer system. EPA has a vessel on sil2 i
New ork 1 handle any necessany testing

Additional technical suppart has baen offared to EPA in New York from the .S, Air Force Surgeon
General's Office of Environmental and Occupatanal Health. That support would involve five engineers
andlor environmental technicians and equipment if needed
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Appendix H
EPA September 13, 2001 Press Release
September 13, 2001
EPA Initiates a ¥ R i + R Pubiic About il Hazards [En
Esparial]

5. Environmental Protection Agency Administrator Christia Whitmart today anncunced that ERA is taking
steps to ensure the safety of rescue warkers and the pubic at the Warld Trade Center and the Pemagcm
disaster sites, and 1o protect the enviranment. EPA (s warking with state, federal, and beal sgencies o
mantor And respond o cotenta! environmental tazards and minimize ary environmantal effects. of the
disasters and their aftermath

Al the refquast of the Mew York City Depadment of Haaith, EPA and the U & Depariment of Labor's
Occupatonal Safety and Health Administration (OSHA) have been on the scene at ine YWora Trade Center
ronitoring exBae re to pofertiay contaminated dust and azbria. Monitoring and samaling conducted on
Tuesday and Wednesday have been very reassuring sout potential exposure of rescwe crews and the
public 19 environmantal contaminants.

EP&'s prmary concent is to ensure that rescue worsers and the public are not exposed fo sfevated levels
of ashestos, acidie gases o other contaminants from the dabris. Sampling of amioient air quatity fouta

I&m rﬂ? ia:c;;.. ar very ow kevels of asbestos Sampling of bulk matenals and Swst found gene: d.‘,' o
12 asbestos.

The ievels of lead, asbesios and volstie orgame compounds in @ samples aken on Tuesday in Brooklyn,
Gownwing from the Werld Trade Center site, were ot detectable or not of concam.

Additional samping of bath ambisnt air qusity and dust particles was condicted Wednesday night in iower
Manhattan ane Srocklyn, and results were uniformiy accepiabie

"EPA is greatry refievad bo have leamed that there appaars to ba no significant ‘evels of asbestos dust in
the 37 in Mew York City,” sad Adminisirates Whamen, “We are working clesely with rescue créws o
ensure that all apgeopnale precautions are [aken. We will ctntinua to monitsr clossly.”

Fubiic nealth concerns apout astestos comsmaation are gnmarfly related 1 long-term exeosurn

Ehost-term, low-leval axposure of the type ihat nm;n have teen produced by the collapse of the Wiarld
Trade Center buildings is unlikely to cause signibcant heaikh effects. EPA ard OSriA will work clasely with
Frses and Slnanup craws b mitimize their potential exposure, but the general public should be very
reassured by inital sampling.

P4 and OSHA will continue o mandor and sample for astestos, and will work with tne approprsie
officials to ensure that rescue workers, cleanup craws and the general public are propety informed aboud
appropriate stepa that snouid be taken 10 ensure proper handling, ransporation and disposal of potentially
cantammnated deons or matevials.

EPA, 15 taking stags % ensure that response Units unplement appropriate enginosrng santrols to minmize
anvironmentsl nazards, such 83 water sprays and nnsng to pravent or minimize poentisl expogure and
lirrét relgases of potential contaminants beyond the debns site.

EFA 5 also condusting downwind gampling for potential chermicl and aghestos releases from the Word
Trade Centar debris se. In addiion, EPA Rias doployes tederal On-Seene Ceordinalors i the Washington,
D.C. Emergency Operatons Canter, Fort Meade, and FEMA's afternate R, nal Oparations Carer in
Pennsylvania, and has deployed an On-Scene Coordingtor to the Virginia Emergency Operations Center.

Linger its ;egponse authority, EPA will use 28 availabie resources and staft expens to fachitate a safe
emergency response and cleanup.

EPA will work with other inwolved agencies as needad 1o;

+ proacus and disiribule respiralony and gyé pralection equipment in coaperation with the Dept. of
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Health and Human Services;

« provde health and safety traming upon request;

« design and irmplement a site meniter

+ prownde techmcal assistance for site confrol and decontamination; and

« provide some 3000 asbesios , B0 - ined braathing apparatuses and 10,000
proteclive cloihng swis to the twa disaster sies

New Yors Governor Gearge E. Pataki has promised 9 provide emergency eleciric generators bo New Yore
Gty inefforts to restore |ost power caused by Tuesday's ragedy, and EPA wil work with State authorities
o expedits any necessary permits for those generators.

(Q5HA is aisn working with Consolidated Edison regarding sefety standards for empicyees who are digging
wenches because of eaking gas ines undergneund. OSHA has advised Cen Edison fo provide its
emgloyees with approprizie respirators so thay can proceed with emergency work, shutting off gas leaks in
the city
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Appendix |

Non-Governmental Environmental Experts

Philip Landrigan. M.D.

Stephen Levin, M.D.,

George Thurston, Se.D.

Paul Lioy, Ph.D.

Hugh Granger. Ph.D.. CIH

Piotr Chmielinski, M.S_, CIH

Thomas Cahill

Michael Beard

Michael Gallo, PhD..

Howard Bader, P.E.

Interviewed

Director/ Attending, The Mount Sinai Hospital
Chairman & Professor, Mount Sinai School of Medicine

Assistant Attending, The Mount Sinai Hospital
Associate Professor, Mount Sinai School of Medicine

Associate Professor of Environmental Medicine,
New York University School of Medicine

Director, Exposure Measurement and Assessment
Division, Environmental and Occupational Health
Seiences Institute

Toxicologist and Laboratory Director, HF Environmental,
Ine.

Director of Industrial Hygiene, HP Environmental, Inc.

Professor of Atmaospheric Science/Physics,

University of California—Davis, Director, DELTA Group
Research Environmental Chemist, Center for
Environmental Measurements, Research Triangle

Institute

Director. Toxicology Division. Environmental and
Oceupational Health Sciences Institute

Pregident, H A, Bader Consultants, Inc.
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Appendix J

NYCDEP October 25, 2001 Instructions to Residents

Department of Environmental Protection
: e (fTiges

E T heiion Bowlevard- 19
Coroma, New ¥uck 11348-5107
relep

Fxim

w

Jowel A, Miele Sr., P.E., Commissioner
[TLB) FYS-6565  Fax 8 (718) $95-1528
E-mail: Imicted@mysmes. net

Uelober 2.

L5, Envisanmemal Proteetion Agsney (LEAL NYT Depariment of

UEP), MYE Depaitmet of Health (BOTT

uking water and analyzing them for the presence of pollutants. The sampi
avariery ef benchmaris, lards and guideline: i Lo protect public health under
tioms. These agences congider the amount of time 4 person is exposed 10 a Particular
polluant and whers—a scheoi, workplacs or Boms — ting hese

& deseriprion of some uf e benchmarks, sandards and guadelines these 2pencics

The fellawin
s o the afbeemath of the Waorld Trade Cenier disaseer

e uning iu evaluate savi onuzental con

Ashesias in the div [ in Qpen Tpaces

EPA i3 reguinng the sremst protective sandard under AHERA, thy Asbearos Huzand Emergeney
Response Act, for as0yutos (0 gurdoor and indoar areas, (This standand s ssed 16 dstarmine whether
children may reoRtes ael building after wsbestos has been wl ar abated.] To be 1
roiectve as possable, EFA, logether with NYCDEP and all the other health and environmental
apencics. are requiriog $choal reentry slandasds in tests around the Workd Trade Center site
NYCT L US el M YC Departmiant af Senstation worked farm cleanups of all dus: m
CRIEPIAF a1ESs HEPA vacuams and weswasking. NY CDEP and EPA have both eondueted
Beats inoesterior spades and all exterior areas of Lower Manhaitan that were closed passed
their strict protective stundards before being opened agnin ta the poblic.

o Dy in Buticlings

il @ subslanes comains

o
eral,
@l sl st nn:
= o gyl
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in the Lywer Manhactin
Etruceed to tesl dusl sampls
twcir huiTelim g tis standard, Landlards were motifed that they shguld aut reopen any
huilding aneil a competene profescasnal b properiy inspected their premise, [ mare than
1% ashestos wins fund and testing and cleaning was nocessary, i hied o Be performed by

definitan in ovalua
e Cenear. Al aile

cerdfied peciannel.

\nkiag Hiter

H continuwously lests deinking water svery day for muitinle pacameters. After (ke Wortd
Trade Cailer dinater. DEP expanded the nuwmber of 16008 Wwkan and 1he parameicss of sing. EPA
algo conducted separaio fexrs. Before and after the ovent, New York Cliy drinking water has
mes and continues to meet all Federal, Soate, and City standords. Tesiipg a¢ a hesghtened lovel

I3 conrinuing.
MF Deparmnt of Headlh

e New York City Health Commibssioner Neal L. Cohen, M. has reviewed the findings ar
the various testing agencies and issued the fMillowing statewments w0 residents, He said “despite
the smoky conditions in areas of leear Masbatton thal are dlose fo the World Trade Cenrer
siie, test resulis from the ongoing monidocing of dirberne contaminanes indicate that the levels
continue (o be below the level of cancern (o public bealth, Noostheless, wihile debmis continues to
ke disurbed, and while Hars-ups of smoks bor the d area. air-testing
15 will continue o be menirorad, and appropriate health recommendations will he issued ag
casary.” Or, Cohen added, “As work continues at the disuster site, the pmwml:g of dugt ang

simoke odor in the gewniawn areq has been ofond hle cpmeess by ! ", BiF
menitering by Federol, State and City agencics has indicated that the levels -u: particulate
matter being detecred are below the ievel of public hesith concern aod do Aot pose long-lerm

health riske (o the general public.™

[
n

In 3Editen T AT moniton g nerivites, effors are being mads Aaily to suppress dust apd smoks o
the World Trade Center disustor site. Resuls of daly dust sampling condusted by e U3,
Lnvironmentai Procoction Agsney 5 availoble ondine a2 epapov. Foctshests detling Healrh

i T |rr 1slw-:40-c :u(cnr reoscupying hormes aad
e acion aboit all
53 #9 I"ur infurmation abaut u,L-u.n

Health Departinent
Basung, ¥OU Cun coms
rosumenial Protection o

17 lB’]'BL"" HL'L.\' B a8k 1o be reld ern.-vdlomr ashostas stalf.

Wery truly yours,

7. e 5. P
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Appendix K

Indoor Air and Dust Test Results

EPA conducted indoor air momitoring and indoor dust wipe sampling in the weeks after the
collapse. This EPA indoor air monitoring (prier to the FEMA-funded residential cleanup) was
limited primarily to testing for asbestos in buildings. EPA’s dust wipe sampling tested for
metals, PCBs, and dioxin.

On September 13, 2001, 14 air samples were collected from 26 Federal Plaza, 290 Broadway,
and Chase Manhattan Plaza, and analyzed for asbestos,  All samples were analyzed by TEM and
the results converted to PCM equivalent readings in fibers per cubic centimeter ( fice). One of the
14 samples exceeded the MNew York City standard for asbestos clearance of .01 fice

{see Table K-1).

Table K-1: Indoor Air Test Resulls from Seplember 13, 2001
S — mﬁ‘—a
Sample
Sample | Volume Himim2 8= 5.5
Address 10 [1 floo E] floc s/mm
Chase Manhattan Plaza 671 np na na | 0.0098 na na
26 Federal Plaze (13t floor) 16370 np na na | 0.0064 ra ne
26 Federal Plaza (13t floor) 16371 np na na | =0.0033 na na
26 Federal Plaza (Lobby 5.) 16372 np na na | 00072 na na
26 Federal Plaza (Lobby W) 18373 np na na | 00037 na na
26 Federal Plaza (33" floor) 16374 np na na | <0.0038 na na
26 Federal Plaza (38" floce) 16375 np na ne | <0.0039 na ne
26 Federal Plaza (26" floor) 16376 np na na | =0.0038 na ne
280 Broadway (87 floar) 27480 np na na | 00042 na na
280 Broadway (Lobby) 2744 np na na | <0.0043 na na
260 Broadway (22 floor N.j 27482 np na na | <0.0041 na na
200 Broadway {22** floer 8.) 27483 np na na 0004 na ne
280 Broadway (LL-1) 27494 np & e 0013 na ne
280 Broadway (LL-2} 27485 np na ma | D.0044 na na

KEY:
np = sample valums not provided on data sheals,
na= not analyzed for this metic.

NOTES:
[1] = zample volume for TEM (AHERA method) is 1200 liters for 25 mm filker

[2] = fibers per millimeter squared

[3] = struciures equal fo or greater than 0.5 micromeders and less than or equal to § micromelers in length
[4] = siructuras graater than § micromatars in length

During the period September 17 to November 3, 2001, EPA collected dust wipe samples within
four buildings: Stuyvesant High School, Public School 234, Manhattan Borough Community
College, and the Jacob Javits Convention Center. The samples were analyzed for various metals
at all locations, while at Stuyvesant and the Community College samples were also collected and
analyzed for PCBs and dioxin, Fifty-four percent of the sample results were below the minimum
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detection limit, while the remaining 46 percent detected contarminants in varying levels, The
highest recorded amount for each pollutant at cach location is shown in Table K-2.

Table K-2: Highest Recorded Readings for Dust Wipe Samples

s g REnDEE A Rl
tuyvesant ts oroug
Analyte | on School | Convantion | Community Srion i
Center College
Aluminum 320 220 57 83
Antimony 0.81 i 0.7 015
Arsenic (K] 0.24 0.3 <04
Barium 4.2 9.3 9. 21
Berylliem <0.1 <0.1 =<(.1 <01
Cadmiurn 0.59 0.47 2 <025
Caloium 3300 1900 S000 1400
Chirgemiism 33 21 4.4 0.6
Cobalt =0.5 <0.5 1. =0.5
|_Copper 5 ] ] A
Iron 360 580 B4 200
Laad 4.5 6.3 g 5
Magnesium x{] 240 670 160
Manganesa 15 [E] 28 EE]
Meroury 01 0.02 <.
Mickel 1.5 1.9 2.4 <05
Patassium 110 380 220 <100
Salenium =01 =M =0 =01
Silver <25 0.26 =.2! <.25
Sodium <25 1300 28 250
Theallium < = <0 300
Wanadium =0.5 =05 1.2 081
Zine 55 93 150 39
FPCEs-tatals [i] na 0 =5 ng/100cm2
TEQ (MD=1/2) 0.0046 na 0055 0.0082 naio0cm2
na = samples not analyzed for this polltant.

Om September 26, 2001, bulk dust samples from 110 Greenwich were collected and analyzed

for various pollutants. For those pollutants where a screening level existed, the test results were
all below the applicable soil screening levels contained in EPA's Hazard Evaluation Handbook.
Table K-3 presents the results of testing at 110 Greenwich.
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Tabls K-3: Bulk Dust Sampling at 110 Greenwich
Analyte Result [1] Screening Level [2]
AlumInum 10900 m/kg THO000 Mgk
Andimorny = 5.75 mg'g 310 mgkyg
Aroclor 1016 = 740 uglkg
Aroclor 1221 = 740 uglky
Aroclor 1232 = 740 kg
Aroclor 1242 = 740 uglkg
Aroclor 1248 = 740 ug/kg
Aroclor 1254 = 740 uglkg
Aroclor 1260 < 740 kg
Asbestos [3]
Arsenic < 0.96 mg'kg 43 mg/kg
Barium 195 mg/'kg
Beryllium 176 mo'kg 15 mg/kg
Cadmium 3.8 ma'kg 390 mg/kg
Calcium 186000 mg'Kg
Chiromiurm 71.5 ma'Ky 3900 mo/kg
Cabalt 5.6 mg'kg 47000 mgkg
GCopper %32 ma'kg H000 mo/kg
| __ron 7410 ma'kg 230000 mg'kg
Lead 97.7 mg'kg
Magnesism 18100 ma/Kg
Manganese 757 ma'kg 18000 mo/kg
Mercury 0.37 mg'Kg 78 mg'kg
Nickel 15.5 mag'Kg 16000 mgka
Potassium 5400 ma'kg
Sedanium = 0.9 mg'Kg 3900 mykg
Silvar 4.91 mg'kKg 3300 mg'kg
Sodium 3580 ma'kg
TEQ { MD =172} B0 8p0'y 10 poig
Thallim < 0.9 mo'Kn 55 mg/kg
‘anadium 18.3 mg'kg 5500 mo/kg
Zinc 791 mo'kg 230000 mg'kg
[11= Al samples collected an September 26, 2001,
[2]= Residential soil screening level from EPA's Hazard Evaluation Handbook,
Orily accounts faor haalth risk fram ingestion.
= [ i in MY

Om October 10, 2000, two bulk dust samples inside 100 Church Street were collected
and analyzed for ashestos, The results of this testing, done at the Department of
Justice's request, found that one of the samples contained 1.1 percent asbestos while
the other was non-detect.

On October 23, 2001, 10 air samples were collected at 100 Church Street and analyzed
for ashestos. The samples were analyzed by both the TEM and PCM methods, All
TEM results were below the AHERA standard of 70 'mm2 and all PCM results were
below .01 fice, This testing was performed on the 18" and 19" floors after these floors
had been cleaned.
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Tablo K-4: Indoor Air Tast Results from Octobsr 23, 2001

FLCM Analysis TEM Analysis
Sampla
Sample | Volume tmm2 5= 55

[1s] )] flee | [2] fee | simm2 | [3]
100 Church St (front of 1927/8) 11931 2400 0.002 9.55 na <20 o
100 Church St (Leblby) 11932 | 2400 | aoo2| 11.4B na| <20 o
100 Church St {1808 810) 11933| 2160 | aoos| 1582 na| =20 o
100 Church S1{1002/1903) 11934 | 2400 | 0.001 784 na| =20 o
100 Church St (Alley 1980} 11935 | 2400 | =0.001 =7 na <20 )
100 Church St (Alley 1841} 11936 | 2400 | =0.001 =T na <20 o
100 Church St {1035/1937) 11937 | 2400 | aop4| 2168 na| <20 o
100 Church St {1B35M1837) 11938 | 2400 | <0001 <7 na| <20 0
100 Church St {1BFL-SW corner) 11939 | 2400 | =0.001 =7 na| =20 o
100 Church St {18 main Jaibiby) 11840 | 2400 0.006) 3057 na <2 0

KEY:
np = sample volume ol provided on data sheals,
na= not analyzed for his melric.

NOTES:

[1]= sample voluma for TEM (AHERA method) is 1200 liters for 25 mm filter

[2] = fibers per millimater squarad

[3) = structures equal to or greater than 0.5 micrometers and lese than or equal to 5 micrometers in length
[4] = struciures greater than 5 micomelers in length

General Services Administration Monitoring of Federal Buildings

From September 13, 2001, through January 2. 2002, the General Services Administration, which
is responsible for Federal building management, armanged for indoor environmental testing at
Federal buildings located at 290 Broadway, 26 Federal Plaza, 201 Varick Street, and 1 Bowling
Green, Orver 100 air samples were analyzed and all samples were below the AHERA standard of
0 smm2. All but four air samples analyzed by TEM were non-detect for asbestos. The four
samples that detected asbestos all ocourred between September 13 and September 19, 2001, Two
samples showed 23 s/mm2 and two samples could not be analyvzed because the filters were
overloaded. The only testing for ashestos in dust was conducted on September 14, 2000, Three
dust samples collected in the lobby of 290 Broadway and two collected outside the building on
Septernber 13, 2001, showed the presence of chrysotile asbestos by TEM analysis, The results
for these tests only reported whether asbestos was present or not, not the percentage of asbestos
in the sample. Table K-5 through K-7 provide more information on the results of indoor testing
of Federal buildings.
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K-5: Asbastos Air Testing

FCM Resuls (0,01 f/e) TEM Rosults (70 Simm2)
Excsiion Period No. of Mo. above Ho. of No. above
Samples | __001fcc Sampios. 0 s
200 Broadway Q13001 - 0028/ 18 o 58 a
A0/0901- 10123001 16 0 16 0
V20301 - 0190203 il ] Fal 1]
1 Bowling Green 1001 2/01- 10128/ 18 ] 16 [

Note: Al results wara non datect excapt for 4 of the 58 samples oollected between 9130071 and H2EM
Two of these sample showed asbestos levels of 25 aimm2 by TEM and 2 samples could not be
anahyzed because of overlogded filtera.

K-6: Asbestos Dust Taslinﬁ at 290 Ewadwar —
Sample Collection Information PLM TEM
Mo. of Samples
Type No. Asbestos Detected
— —

0214401 VaCIUm 5 Not Analyzed
084101 Taps 5 0 o
09/14/01 HWALC Filtar 3 0

K-7: Nar Air Banrllng Rasills .
290 Broadway 500 Pearl Street
Screening No. Abova Mo. Above
Pallutant Lavel TestMethed | Nowof Screaning | % | Sereaning

Samples Lavel Samples

Lead 50 ugim3 MIQEH 7082 3 0 2] o
Respirable Dust 5.0 mgdm3 MIOSH 0600 3 [ ] [
Carbon Dioxide 5000 ppm Telaire COZ 3 L] =] L]
Carbon Monoxida 50 ppm SEAN a 0 ] 0
VOCs 1ppm [1] | H-Nu Photo 3 o [ ]

[1] = Method Detection Limit

Other Indoor Air Studies

“Characterization of Particulate Found in Apartments After Destruction of the World
Trade Center.™" This study was conducted at the request of the Ground Zero Elected Officials
Task Force. This study selected two residential apartment buildings for sampling — ane
presumed to have significant WTC dust contamination and the other not — based on their
loeations. Six air samples were collected from inside one apartment building and five from the
other. All 11 samples were analyzed by the TEM method. The study found higher levels of

Eric I. Chatfield, Ph.D., Chatfield Technical Consulting Limited, and John K. Kominsky,
M.S¢ CIH, C5P, CHMM, Envirenmental Quality Management, i ; Odeber 12, 1.
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airbome ashestos in apartment building expected to have WTC dust contamination, Further, the
study found that asbestos levels in both buildings exceeded the AHERA standard of 70 s/mm2:

+  Agbestos concentrations ranged from 6,277 to 10,620 s'mm2 in the building expected to
experience significant WTC dust contamination,

+  Ashestos concentrations ranged from 141 to 379 simm2 in the building not expected to
experience significant WTC dust contamination.

“Health Risks from Exposures to Asbestos and Inorganic Metals Due to Collapse of the
World Trade Center.” The results of the aforementioned “Characterization of Particulate
Found in Apartments After Destruction of the World Trade Center” study were analyzed by a
consultant for the Ground Zero Elected Officials Task Force to address possible health risks to
restdents and workers from exposure to the levels of morganic metals and asbestos
contamination found in the study.

“Final Report of the Public Health Investigation to Assess Potential Exposures to Airborne
and Settled Surface Dust in Residential Areas in Lower Manhattan, NYCDOH, and
ATSDR.™™ This was the largest study in terms of buildings analvzed and was conducted by
ATSDR and NYCDOH. The final report was issued in September 2002, The study collected
dust and air samples in and around 30 residential buildings (encompassing 59 apartment units) in
Lower Manhattan, along with 4 buildings north of 59" Street for comparison purposes. OF the
5% apartments sampled, 50— or 85 percent — had been reportedly cleaned {professionally or
otherwise) prior to ATSDR's sampling.

The study eoncluded that the increased risk of cancer or other adverse lung health effects from
prolonged exposure to WTC dust was greater than 1-in-10,000 for those areas sampled. This risk
was based on several worst-case scenario assumptions, These worst-case assumptions were that
apartments tested would not be cleaned after sampling, all fibers detected were ashestos, and the
levels detected in the study represented long-term levels. The report noted that for individuals
who frequently clean their apartments using HEPA vacuums and damp cloths/mops or take part
in the EPA cleaning program. it was unlikely their exposure would resemble worst-case
conditions, The report noted that when evaluating the health risks from indoor contamination, it
did not take into account the potential effects of high doses of dust, fibers, and other materials
that people in the WTC area at the time of the attacks may have experienced.  The report noted
these exposures could add to the public’s nisk of long-term health effects,

" D, E.B. Tlgeen, MDD, MA, T Phil, October 11, 2001,

- Mew York City Department of Health and Mental Hygiene and U8, Depantment of Health and
Human Services, Public Health Service, Agency for Toxic Substances and Disease Registry, as
part of the World Trade Center Environmental Assessmen Workgroup, September 2002,
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Appendix L

Details on Use of Respirators at Ground Zero

Reports on Lack of Respirator Use

An October 2001 report”’ by the National Institute of Environmental Health Seiences discussed
worker safety issues at the WTC site for the period up to October 5, 2001. The report’s
observations generally focused on construction workers at the site and not Fire Depantment
rescue team or Federal disaster assistance personnel. According to the report:

+  Respiratory protection was rare with the exception of heavy equipment operators. Further,
workers were observed in the smoke plume emanating from the pile without hard hats, eye
WEl. OF Fespirators.

+  Workers did not decon [decontaminate] after leaving the site. The hand/face and boot wash
stations did not appear to be used by most of the workers,

+  During the September 22-26. 2001, period, an increase in worker protection was ohserved,
notably respiratory protection. Vehicles leaving the site began to be hosed down.

+  There was no evidence that any safety and health program was operating at the site. The lack
of an operating safety and health program was confirmed by various support personnel,
workers, and government officials.

A January 2002 report™ prepared by a certified industrial hygienist for the Operating Engineers
Mational Hazmat Program noted that during the period October 2 -16, 2001, less than half of the
heavy equipment operators regularly used respirators when working on the “pile™ at Ground
Zero, and often this use decreased to less than one-third of the workers  This report, which
discussed respiratory protection lessons from the WTC disaster, concluded that the respirators
NIOSH recommended for use at the site were correct and sufficiently protective provided that
they were properly tested and conscientiously worn.

In contrast to the recovery operation at the WTC site, the January 2002 report noted that workers
conducting WTC debris sorting and inspection at the Fresh Kills landfill were wearing half-face
respirators, hard hats, eye protection, and Tyvek suits, The author noted that respiratory

protection compliance by workers at Fresh Kills was reported to be approximately 90 percent as

“Waorker Education and Training Program (WETP) Response to the World Trade Center Disaster:
Litta] WETP Grantes Besponse and Preliminary Assessment of Traimng Nee Doniald
Eligburg, Johin Mosan, Mational Institwte of Environmental Health Sciences WETP, National
Clearinghouse for Worker Safiety and Health Training, Cetober 6, 2001,

“Respiratory Protection at the World Trade Center: Lessons From the Other Disaster,” Bruce
Lippy. CIH. TSP, January 15, 2002,
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opposed to 30-50 percent compliance at the WTC site. The author observed that:

“. . debris iy pulled by workers from the smoking. rwisted wreckage of the World
Trade Centers and then werted and haunled to a site where the debris is cavefid{y
sowted by workers wearing more profective clothing, much more consisiently.™

Moreover, the author noted that workers at the landfill were officially informed that not weanng
respirators would result in disciplinary action. OIG investigators from our Mew York office who
participated in the recovery operations confirmed the report’s conclusions about the difference in
respiratory use between the WT'C and landfill sives.

EPA Actions to Encourage Respirator Use

As demonstrated by a fact sheet prepared on September 11, 2001, EPA’s emergency response
officials immediately recognized the need for and recommended the use of air purifying
respirators” at Ground Zero (a copy of this document is available on our OIG web site).

EPA officials told us this fact sheet was provided to a FEMA official, but was not issued. We
contacted a FEMA representative who told us that the flver was not issued because it was
decided that New Yark City should handle worker protection issues,

EPA also provided respirators for workers at the site. According to a May 1, 2002, letter from
EPA’s Region 2 Administrator to Senator Joseph Lieberman (D-CT) and Senator George
Voinovich {R-OH}. EPA had distributed 22,100 air purifying respirators and 30,500 sets of P100
particulate cartridges to New York City by September 22, 2001, Additionally, 604 respirators
(MSA and 3m brand) and 2,000 cartridges (GME-P100) were provided to the New York State
Department of Environmental Conservation and the New York State Department of Health, The
bulk of EPA-procured equipment was transported from EPA’s Edison facility by the New York
MNational Guard to the New York City Office of Emergency Management for distribution to
response workers.

As the rescue phase progressed, EPA emergency response officials told us they were concemned
about the lack of respirator use at Ground Zero and outlined these concerns in a letter to
NYCDOH dated October 5. 2001, This letter outlined the threat of potential exposure of workers
to hazardous substances. The letter noted that EFA “... has recommended. and continues to
recommend. that workers utilize personal protective equipment and the personal wash stations to
prevent the spread of asbestos and other hazardous substances from the WTC to their homes,
cars, public transportation, food service locations, ete.”  The letter stated that EPA had observed
wvery ineonsistent eompliance with its recommendations, but did not have the authority to enforee
compliance with non-EPA/United States Coast Guard employees. The letter concluded by
recommending that the Incident Commander adopt and enforce a site-wide Health and Safery
Plan. A copy of the letter is in Appendix P.

= WIOSH recommended the use of half-face negative pressure respirators with P- 100, organic
vaporiacid gas (P-100/0V/AG) cartridges. Respirators must be properly fited 1o provide adeguate
protection aganst airborme hazards.,
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Health Impacts of Lack of Respirator Use at Ground Zero

Two studies documented acute health effects suffered by emergency and construction workers at
Ground Zero. A study™ of firefighters who responded to the collapse coneluded that intense,
shori-term exposure to material generated during the collapse of the World Trade Center was
associated with bronchial responsiveness and the development of cough. The study found that
the following percentages of firefighters developed “World Trade Center cough”™ that was severe
enough to require at least 4 weeks of medical leave:

+ 8 percent of the firefighters with a high level of exposure to contaminants at the site
(i.e., present at the WTC collapse).

+ 3 percent of the firefighters with a moderate level of exposure to contaminants at the site
(1.¢., present within first 2 days after the collapse).

+ 1 percent of the firefighters with a low level of exposure to contaminants at the site
{i.e., present within 3-7 days of the collapse).

Initial findings of medical examinations of workers directly involved in rescue and recovery
efforts also found evidence of acute health impacts. Preliminary results of these examinations
released in January 2003 and reported in the Washington Post concluded that 78 percent of those
sampled had suffered lung ailments and B8 percent had experienced ear, nose, and throat
problems in the months immediately following the attack, Further, a September 2002 report™ by
the Mount Sinai School of Medicine concluded that protection of workers at Ground Zere was
“seriously inadequate.” The report noted that the response of workers in the first few hours and
days after the atack without regard to their personal safety was laudable and understandable.
However, according to the Mount Sinai report, a lack of enforcement of worker protection
measures in the weeks and months that followed was not excusable.

*Cough and Bronehial Responsiveness in Firefighters at the World Trade Center Site,” David J.
Prezant, M., et al, New England Journal of Medicine, Vol. 347, Mo, 11, September 12, 2002

“Lesson Learned for Public Health from September 1, 2000 A One-Yor Perspecsive, ™ Philip 1.
Landngan, NI, M.Sc., et al, September 2002,
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Appendix M

Cleaning Procedures for Residents
Opting to Have Their Residences Cleaned

Cleaning Scope of Work

Procedures A B

Common Cleanead if requested by the building Cleaned if raquestad by the building owner.

Arsas owner. Procedures included Procedures included vacuuming, wet wiping,
vacuuming, wet wiping, and cleaning of | and cleaning of carpets using a water
carpals using a waler axtraction extraction cleaner. Additionally, all surfaces
cleaner. Surface nof cleaned by wet except for carpet and fabric covered furniure
metheds o be vacuumed two times to be cleaned a second time.

HVAC HYAL systems determined to be HVAL systems determined to be impacted by

Systems impacted by WTC dust to be cleansd in | WTC dust o be cleansed in accordance with a
accordance with & site-specific scope of | site-specific scope of work prepared by the
wark prepared by the manitering menitaring contractor and approved by EPA,

contrader and approved by EPA. In Work te be completed before initiation of
iha event that the entire HVAC system cleaning of common spaces and residences
nesds cleaning, 2 separate site-specific | in the building.

contract will be awarded by NYCDEP
Tor the work, Wark 1o be completed
before inifiation of cleaning of common
spaces and residences in the bullding,

Residences Cleaned using HEPA vacuums, water Claaned using HEPA vacuums, water

axlraction cleanars, and wel wiping. extraction cleanss, and wal wiping. First foot
Firsl fool of all exhaus! duct work Lo be of all exhaust duct work o be vacuumed.
VaCUUMEd Additionally, all surfaces except for carpet and
fabric covared furnilurs Lo be cleanad a
sacond lime.
Waorker Mo specific measures described in the Residents not allowed in work areas, except
Protaction scope of work residents may be present in thelr residence

duiring claaning whean the wark area can ba
isclated by barriars.

Asbestos abatement precedures o be
employed include, amang olhers: use of
parsonal protective eguipment including
respirators, 2 property enclosed
decontamination system, pasting of warning
signs, isolation barriers to seal off openings,
and all waste generated during the cleaning
being freated as asbestos-containing waste
and disp in 168 Wilh
rules and regulations.

FE
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Appendix N
Details from EPA and Non-EPA
Lessons Learned Reports
Recommendations of EPA Lessons Learned Reports
Headquarter's Lessons Learned Report
Clarify Involvement of Senior EPA Leaders, and Confirm Autherity of Emerg R

¥
Personnel in Decision-Making and Communications During National Emergencies

1.
2.

3

4.
5

Issue a national policy for EPA's implamentation of a NIMS-type 1CS structure to mest its
nieads in responding to national emergencies.,

Ensure all EPA emergency personnel are trained and equipped lo effactively implamant EPA's
ICS (inchading relevant porfians of the NCP).

Develop a process to involve senior EPA management in policy and strategic decision-making
as appropriate for national emergencies,

Revise Regional and area plans to incorporate national 1C5 policy.

Develop a national terrorism fraining and exercise strategy/program using ICS to strengthen
on-scena and management response coordination.

Revisit, and Revise as Needed, Existing Internal and External Emergency Response

Coordination Plans and Structures; Conduct Interagency Training and Exercises to Solidify
Government-wide Understanding of Roles, Responsibilities, and Capabilities

3 I

Examine exisling coordination structuras within the Agancy (e.g., NICT, Regional Incidant
‘Coordination Team (RICT)) to ensure adequate participation and efficient operational
capability.

. Consider how to better use the NRT and the Catastrophic Disaster Response Group (CDRG)

during national emergencies, and ways to quickly access the senior leadership of member
arganizations.
Beller educate EPA's responders in the existing EPA, OSHA, and State roles for the protaction

" af the health and safety of all respanders.
. Collaborate with OSHA and U.S. Department of Health and Human Services (HHS) agencies

o clarify the Agency’s rale in assuring profection of the heallth and safety of all responders.
Develop a structure for infra-agency coordination that encomp all levels of mar
during national emergencies.

. Communicate new and revised structure and processes to emergency response staff and all

invalved levels of agency leadership.

. Coordinata with tha OHS to develop a coherent coordination strategy for all responders during

national emergencies; specifically, address the need to improve emergency coordination with
e FBI.
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Develop an Emergency Response Infrastructure to Address both Data Analysis Issues and
Information Management

1. Clearly define a process for approving and coordinating the release of information to ather
agences and the public; ensure program staff on AA and Office level (e.g., OSWER and
QERR} review information before it s releasad,

2. Establish a forum for Regional emergency response, Regional labs, and OERR's analytical
=taff to specify and address analytical needs during emergencies.

3. Ensure that prompt communication of analytical results to emergency response staff is
addressed in response procedure revisions,

4. Continue the Ervironmental Assessment Workgroup (EAWG) to address interagency sampling
and analysis neaeds.

5. Ensure laboralory analysis and data management of health, safety, and risk information are
incorporated in emergency response plans.

6. Work with OHS and other emergency response organizations lo have EPA designated the lead
agency for emvircnmeantal data during national emergencies when bath EPA and other agancies
are conducting environmental analyses.

7. Ensure that sufficiant laboratory capabilities for national emergencies are readily available 1o all

Regions

Develop EPA Policies and Procedures for Public Infarmation Dissemination During National
Emergencies, Within E ished Emergency Resp Plans and Structures

1. Conlinue developing a network of toots 1o facilitate public communication.

2. Clanify roles, authorities, protocols, and contingency plans for Headguariers, Regional,
Community Outreach, and Regonal Press Office staff durng national amerngencies,

3. Coordinata with OHS, CEQ. and other raspansa parinars to identify and addrass obslacles fo

timely and o [ ion of envir | information during national emergencies.

Increase the Agency’s Emergency Response Resources, and Address the Unigue Demands
of OSC Positions in Human Resource Processes

1. Assess additional persornal needs for raspanding to national emargencies while maintaining
SMEargancy response preparedness.

2. Establish Westem Emironmental Response Team (WERT)

3. Pursus personnel classification and assocated human resource prachice changes fo
acknowledge the unique expectations and demands placed on OSCs during natianal
amergancies.

4. Support WERT raadiness needs.

5. Identify geographic distribution and readiness of supplies, equipment, and contractor capacity.

8. Idenlify and meel amergancy rasponse staff personal safaty neads, including providing both

aquipment and training/exercises.

. Assess additional analytical program resource needs for national emeargencies.

. Establish a process to support responders logistically during national emergencies,

. Clearly articulate additional equipment response rescurce needs in the budget requests for FY

2002 and beyord.

o -

Invest in the Safety and Security of EPA Staff and Facilities, Including Telecommunicationg
Needs

1. Review all COOPs to ensure al faciliies are incduded, and bring COOP planning, training, and
axercises in ling with currant threats.

2. Improve and update amployae evecustion planning,

3. Review siress managamenlt assislance provided 1o Headquaress, Regions 2 and 3, and ERT.
Assess siress levels of EPA emergency response employeas, and determine whether
additional action should be taken,

4. Addrass. using currently available resources, all possible facility security needs, at both
govemment-owned and private buildings.
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5. Provide tel i ey mationwide that will provide for ongaing
communscation (voice and dam] o EPA's workforce during a national emergency, as well as
ameargency notification systems.

6. Provide central communication principles using the web to ensure EPA employees are given
the latast, most recant information.

7. Determine whether 2 Headquarters-sponsored stress managemeant system should be mare
formally deploved in fulure naticnal emergencias.

5. Broaden health monitoring for O5Cs and other Agency responsa personnal to make it
consistent nationwide,

9. Systematically follow throwgh on faclity security improvements requining sddiional resourcas.

Identify and Address National Environmental Vulnerabilities

1. Complete EPA efforts lo identify national enviranmerntal vulnerabilitias posed by public and
private utlities/facilities.

2. Coordinate with State, local, and athes arvironmeantal regulators to plan for reducing
anvironmantal vulnerabilities.

3. Increase technical support by EPA and States to dentify and assist in comective actions to
reduce vulnesabiliies

4. Increase inspections to identify and oversee corective actions to reduce emionmental
vulnerabalities caused by permil of ragulation viclations.

5. Examing EPA's aulhorifies and regulations to identify any changes needed to effactively
address vulnerabilities.

Region 2 Lessons Learned Recommendations

EPA Region 2 should undertake an effort to connect with senior officials of the Federal Emergency
Management Agency, LS. Army Corps of Engingers, and the Deparimeant of Haalth and Human
Services on a rouline basis to ensure EPA mission is clearly understood.

Region 2 needs 1o davelop a comprehensive approach to emergency management and response,
perhaps based upon the NFPA 1600 Standard. that includes all divisions in the region. This would:

- Spread responsibility scross the organization so that one division is not the sole source of
Informaticn, staffing responsibilities, dacision making, and documentation.

+  Provide for a consistent, expandable and contractible structure and process for the Region that
is understood across organizational boundaries.

+  Roulinize emergency/disasier response.

Region 2 should idanlify a team of dedicated paopla who will respond in the event of a new crisis.
This would limit the stress on personngl who might olhensise be pulled from the current response 1o
anather, as well as allowing designated staff to prepare, to the extent possible, for the possibility of
mobilization. This could be accomplished by assigning an individual to a particular task until they are
diractly ard explicitly relisved . In addition, & feadback mechanism could be establishad fo
ancowage and golicil concerns during and after a regponse.

The Region's Continuity of Operations Plan {COOP) needs to be reviewed and updated,
Senior leadership of Region 2 and Regional staff not curently assigned to emergency response
who might respond in a disaster, should participate in introductory training and education on basic

disaster management and respanse. This would include intergovemmental relationships that are
inherently different than typical Superfund emergency response and removal,
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Public informatian, sk communications, and crisis communications must be organized and
=lrategized in advance of a disaster. Region 2 should develop a compreheansiva approach - which
includes Headguarters and regional Federal and State partnars - on how 1o handle exisis
communécations. Then, in a disaster event, relationships are established, lines of coordination and
commumication are established, and communications/public affairs officers can focus on tactics
rathar than trying o develop & framework in the midst of the emargency. Mechanisms should be in
place for resolving differences aboul the nterpratation of risk and the appropriale response.

Nationally, EPA should examine palicies and procedures for ESF #10 activation and coordination
with USCG 1o ansure rodes and responsbiliies ane executad according o the FRP.

As 500N as possible, educate Region 2 personned and management an Agency and Region
responsibilities and authorities during a disaster or crisis with emphasis on the relationship between
the Staffard Act, FRP, National Cantinganey Plan (NCP) and ICS. Include suggested paer
relationships with counterpart agencies st sl levals, but especially at the senior managament leval

- Adopt an incident management system that is consistent across all regions, has
comman terms and plugs info other crigisiconsaquence managameant strucures. Mational and
regional management sysiems should be compatible

Regional Issues - Greate Regional crisis management structure, staffed by people with authority,

commitment and qualifications, to improve roles and com ication between m and

OSCs Develop an incident management system for Region 2 that:
Expands or confracts as needed to address bath crises and routine events,

- Prascribes specific people to fill roles during an event. The Coast Guard “walch quarter
station bill” or synchronization matrix may serve as a model.

& Inclsdes mechanism for provision of resaurces, “protect” incident managers.

. Has agreements, plans and procedures for internal communications during a crisis.

- Incledes a crisis management team that supparts the incident management system in terms
of the Region 2 operating principles.

Regicnal Interagency Coordination Team (RICT)
. Traming for backup staff
. Maobilize Regional resources
- Signed agreament by Division Direclors
. Ensures leadershipimanagenial backup

Regional Incident Command System {ICS)
N Dedicated and known backup

- Known ability to expand and contract

+  Physically separate from branch

;8
T.
Additional Recc ions
1.
{e.g., regional adminisiralors).
2
- Clear commander
Emergency Operations Centar (EOC)
3

Develop a Regional Strategy and Standard Operating Procedires (SOP) for communicatng risk o
the public during a crisis.

. Inclede processes and resouwrces needed to obtain and manage information.

- Inclede links o incldent management struciure, data management mission,

- Include defined up-front risk parameters and benchmarks.
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Develop a logistics and support capatbdity for incident management system that:

. May include standinglexpediant contracts, especially for sampling and analylical services, as
well as data management.

. Dbtains facilities and other suppost resources

- Includes resource managamant and contracts in the development.

B Inclsde processes for infra and inter-agency coordination.

Develop agreements and processes for the emerging data generation and management mission

nchuding:

. Developing methods and demansirating a commitment to plan {identify data maonitaring
abjectives, sampling and analytic mathods, and benchmarks).

- Ensura Ihe process/systam is flexible and could includa external contributors and users.
Deefing users and contributars,

Need & corporate philoscphy on how to manages expeciations in a crisss (intemally outside of
Region 2 emargency respanders and axternally). Consider:

. Expeciations of elected officials and the public

. Part of incident managemeant system specific 1o health and well-baing

Develop a crsis management plan. SOPS, COOP, should address all issue calegonas

2 Mechanism for elevating to Incident of National Significance

. Separale policy and communications priorities from operational priorities

- Establish pratacol for continuing respanse if local/State counterparts are unavailabla for any
TRES0N

- Irventory of ragional resouncas

- Expedited confract authorties

Clearly identify scope and boundaries of work within authorities and expertise. (e.g. logistical tasks)
{&.g. accapl only Mission Assignment wilh authosity ?)

. Educate Region 2, EPA Headquarniess, and other Federal and Stale agencies aboul scope,
boundaries and authorifies with emphasis on the relationship batwesan the Stafford Act, FRP,
NCF and IG5,

. Manage expectations

- Establish and maintain relationships and contacts.
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Major Conclusions of Non-EPA Lessons Learned Reports

Lessons Learned for Public Health from September 11, 2001: A One Year Perspective;
Philip J. Landrigan, M.D., M.5c., Jordan Slutsky, Angali Garg. M.5., Mona Lisa Mouallem,
Lawri Boni; Center for Children’s Health and the Environment of the Mount Sinai School of
Medicine; September 2002:

Inadequate preparation for disaster as public healih authorities had nod established
partnerships with agencies outside the health fisld

Unelear lines of authorty which resultad in poor sk communications, a deorganized
approach to worker health and safety, and failure to agres on who should clean up
residences,

Meither warkers or the pubdic were provided acourala infarmation on health risks in the first
weeks after the attacks.

Prataction of workers was sericusly inadequate

Lack of exposure standards for chemicals in setfled dust or on surfaces inside buildings.

.

.

.

Lessons Learned on Environmental, Occupational, and Residential Exposures From the
Attack on the World Trade Center; Paul J. Lioy, Ph.D. and Michael Gechfeld, M.D., Ph.D;
American Journal of Industrial Medicine, D 2002:

Imurnued data collection for emergencies is needed. This should include development of :
improved portable and flaxible emergency raspanss monitors,

= strategies for the rapid acquisition of setfled particulate material samples in
catastrophic evants thal yleld resuspendable dustismoke, and

= arapid mathod for determination of site-specific and event-specific analyles that could
cause acule or chronic effects

* Need to develop emergency response standards for
= communily evacualion, worker ne-entry. and residentialicommerclal re-anlry, In varous
commimily of occupational zones al increasing distances from a disaster site_ and
= Short-term exposure in ishing ion and restricted entry zones. and
datermining an “all clear” based on potential acute health outcomeas.

MNeed to develop a formal post-disaster cleanup prolocod and a lead agency o implament
the program so that ceanup can procead without delay. Also need 1o devalop a st of
residential dust'smoke clesrance levels to permit safe re-eniry after cleanup.

.

.

Need to conduct research on the design of respirators to ensure that they will be used in
amergency response. Many of the existing non-alr pack respirators are heavy and not
aasily worn over the nesa and mauth during complax operations.
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Risk Communication in the Aftermath of the World Trade Center Disaster, George D,
Thurston, S.cD. and Lung Chi Chen, PhD, American Journal of Industrial Medicine,
December 2002:

= The public wants facts upon which they can make individual decisions, not just
raassurances.

+ The govemment needs o devalop peer-raviewed pallution benchmarks of “acceptable” and

“unacceptable” exposures applicable to such disaster situations and make them available

o the public and meadia.

Physicians, scientists, and other exposurehealth effects experts nead o be consulted

ragarding the appropratenass of government monidoning and health effects assessmants

on & real-ime basis.

.

Perspective on the Tragedy at the Werld Trade Center, Joel Shufro, American Journal of
Industrial Medicine, December 2002:

= A new regulstory framework regarding potentially toxic esposures is needed,

+ Governmant agencies saw their role as reassuring the public of said lite, rather than use
their position as a bully pulpit to provide the public with information they could use to maks
informed decisions,

The absancs of strong enforcement and leadership on the part of EPA, OSHA, PESH, the
New York City Department of Health and Mew York City Department of Environmental
Pratection resulted in unnecessary exposure of workers and eommunity residants o toxie
substances,

A uniform sampling protocol and centralized collection of all lesling results is needad, and
Government agencies appear to have ignored their own precedents [e.0. govemment
intervention in Gramercy Park and Libby, Montana].

.

.

Health Effects of World Trade Center Site Workers, Stephen Levin, MD, Robin Herbert, MD,
Gwen Skloot, MD, Jamie Szainuk, MD, Alvin Teirstein, MD, David Fischler, MD, Debra Milek,
MD, George Piligian, MD, Elizabeth Wilk-Rivard, MD, and Jacqueline Moline, MD; American
Journal of Industrial Medicine, December 2002:

= The mportance of an advisory 1o health care peoviders ASAP 1o assist with thelr evaluation
and clinical managemeant of the physical and psychological problems WTC-related patients
expenenced.

Immediate capture of registry (contact) information for voluntears and workars.

Rapid distribution of appropriate respiratory protection and a peer-based structure for
ancolraging consistant use.

Rapid mabilization of resources for pro-sctive medical evaluation/treatment—raspiratory,
musculoskalstal, and psychological-during the weeks following exposure at the disaster
site

Testing of indoor settings, incleding analysis of seitled dust and aggressive air mandtoring,
1o establish a gradient of exposure with distance from Ground Zeso to guide
recommendations regarding clean-up and reoccupancy.

‘Communication by public health agencies regarding expasure hazards in lay language,
with facus not only on long-term cancer risks, but on shorl-tam health consequences as

N . . -

.

Graatar altention ko human health exparience, rathes than exclusive focus on alr monitoning
for the usual suspects.

1 Report No. 2003-P-00412



268

Respiratory Protection at the World Trade Center: Lessons From the Other Disaster, Bruce
Lippy, CIH, CSP, January 15, 2002:

The chosan respiralors were cormect.
Cornullame with Ihve requirements was poor at Ground Zera.

d mixed ges about the importance of wearing resplratory protection.
Achigving high complance with raspiratary requiraments in not unrealishic in thesa
siluations,

i oa s a

Safety and Health of Heavy Equlpment Opelalors at Ground Zero, Bruce Lippy, CIH, CSP,
American Journal of Industrial 2002:

+ Except for asbestos, the few excess pollutant readings at the site were almost always

associated with spacific lagks.

In the eagemess to declare the New York Financial District safe for re-occupancy,

Government communications blurred the distinctions between the O5HA and EPA

asbastos standards.

+ The lack of a clear command structure at the site thwarted efforts to enforce the use of
personal support equipment and other risk-reduction measuras.

+ Need to consider the use of OSHA's Hazardous Waste Operations and Emergency
Response Standard in responding to terrorist incidents.

.

Firefighter Safety and Health Issues at the World Trade Center Site, Ronald Spadafora,
Deputy Chief, Fire Dep nt of Mew York, American Journal of Industrial
Medicine, December 2002:

= Safety controls must be instituted by the uniformead services for the pratection of the
FESCUErs No matter how great the life hazard,

The Site Safety Officer rale in the FONY's Incidant Cormmand Structurs is a crucial one.
This position must be filled immediately at the scene of a terrorist attack or similar event,
Schedula an adequate number of Safely Chiefs cn duty at any ghven tima,

Firgfighters must be informead of the dangsrs in their wark environment prior to the start of
the detad, when possible,

A universal-fit respirator cartridge should be available fo rescue workers,

Respirators should have biusit-in voice emitters to enhance communication, and

Lighter perscnal protective equipment {hard hat, military fatigues/boots, safaty
glasses/goggles) for rescue and recovery workers must be made readily available.

.

. .

s

112 Report No. 2003-P-00412



269

Appendix O
Details on Health-Based Benchmarks Needed

Acute Exposure Guideline Levels.  EPA is responsible for a program involving entities inside
and outside the government to develop Acute Exposure Guideline Levels (AEGLs). These
guidelines are developed by the National Advisory Committee for Acute Exposure Guideline
Levels for Hazardous Substances. The AEGLs address exposures to pollutants that last for

10 minutes, 30 minutes. | hour. 4 hours, and & hours, and are established o address three
potential types of health impacts from these acute exposures: non-disabling, disabling. and
death. This program has finalized a limited number of AEGLs; however, none of the finalized
guidelines addressed the primary pollutants of concerns for Lower Manhattan after September
11, EPA’s Office of Research and Development and the Office of Prevention, Pesticides and
Toxic Substances are currently working to establish needed AEGLs.

Sub-Chronic Guidelines. EPA also did not have sub-chronie guidelines for the contaminants
found in Lower Manhattan on September 11, ATSDR defines sub-chronie as exposures lasting
2weeks to | year, In general, EPA’s benchmarks have focused on lifetime cancer risk over a
30-year exposure period. Because sub-chronic guidelines did not exist for the WTC pollutants of
concern, these 30-year benchmarks were adjusted to fir the situation found at WTC. For
example, to assess sub-chronie {1 year) exposure to dioxin in the ambient air, EPA took the
diexin 30-year exposure benchmark and adjusted it to reflect a [-year exposure by multiplying
the 30-year exposure benchmark by 30, These guidelines should be developed, to the extent
possible, before a disaster strikes so that the process can be properly peer reviewed and any
necessary revisions made before they are needed.

Indoor Air Benchmarks. EPA also did not have risk-based indoor air or bulk dust benchmarks
for the pollutants found in dust deposited indoors. A work group formed after September 11,
consisting of officials from Federal, New York State, and New York City agencies, developed
indoor air benchmarks for COPCs resulting from the WTC towers collapse. These benchmarks,
identified in a document entitled “World Trade Center Indoor Air Assessment: Selecting
Contaminants of Potential Concern and Setting Health-Based Benchmarks.” were initially
published in draft in September 2002, The document was peer reviewed and a revised interim
final version was published in April 2003, The COPC report could be used as a starting point in
developing health benchmarks for additional pollutants that may be encountered in future
disasters. EPA's Homeland Security Strategy includes plans to identify chemical and biological
substances for which indoor air reference levels (benchmarks) may be needed, and establish
advigory indoor air reference levels for the substances identified.

Health-Based Benchmarks for Asbestos. As addressed in Chapter 2, health-based asbestos
standards for indoor and cutdoor air do not exist. The AHERA standard. used as a primary WTC
benchmark to communicare asbestos risk for ambient air, is the filter background contamination
level estimated when the TEM protocol was developed. Filters with smaller asbestos
contamination levels are now available, so that smaller concentrations of asbestos can now be
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reliably measured. The TEM analysis of asbestos data in response to the WTC disaster suggests
that the minimum detection hmit may now be approximately 15 to 20 s/mm2.

A significant issue with regard to indoor spaces was the potential exposure from asbestos in dust.
In assessing the need for asbestos abatements in indoor spaces in New York City, the City relied
on the NESHAP definition of asbestos-containing material, which defines asbestos-containing
material as | percent or more asbestos by volume, This is not a health standard, and dust with
lesz than | percent asbestos could pose a health risk. Risk assessors employ a mathematical
formula to estimate the amount of asbestos in dust that can be expected to become airbomne in
order to evaluate the potential risk to human health from asbestos in dust. This factor is known
as the “K Factor.” However, this factor is not deemed reliable at this time, The panel that
completed the peer review for EPA’s indoor standards did not endorse the ashestos-settled dust
benchmark because the “the K-factor methodology is, at this time, inadequate for predicting
inhalation exposure from ashestos surface loading measurement,”

We believe EPA should review the AHERA standard and determine whether the standard needs
to be revised in light of the fact that better filters are available today, and continue the work of
the indoor COPC group 1o develop health-related screening levels for asbestos in dust

Benchmarks for Exposure to Multiple Pollutants. The synergistic impacts of multiple
poellutants on human health in the aftermath of an air quality emergency, such as occurred on
September 11, are unknown. Synergistic effects have been documented between asbestos and
cigarette smoke. For example, the lung cancer nisk from exposure to asbestos is increased if the
individual exposed to asbestos is a cigarette smoker, Researchers interviewed indicated that
there could be other synergistic effects caused by the wide array of pollutants generated by the
collapse of the WTC, but research is not available to make this determination.
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Appendix P

EPA Letter Concerning Worker Protection

“#n’y  UNITED STATES ENVIROMMENTAL PROTECTION AGENCY
& } AEGION 1
EDISON, NEW JERSEY C8837

OCT 05 200
M Kally B McKime¥, PE.

Associats Commissioner
Bugean of Ilem-luoqrnd Enviremmentsi Health Services

New York, WY 10013
Dear Mr. McKinney:

Health and wafcty mﬂfmrnﬂlmﬂﬂnmhﬂvmwmw EuerTC}h-slm-

& comuer fram the heginaing of the

st saliety s, this s ales b W‘Wﬂ‘m—' < FUpoFuLE Yo
Sources of | m-mu:mmmmumwmm

gathering informaticn about these threats to werker health. Air seepling by EPA and others
“mmtmﬂmmmmmhmuhm EPA hug
recommensded, and

continues ta that the Site wear
In addition, EFA has ded, and continues to , thar warker
pe i and the personsel wash siath mm..r.mum
nl:m-ﬂwnﬁa: \"T{‘wﬁwhﬂlﬂmm tanEportsion, food service:
Incatsons, s, W d very with o

hewever, whmhmmbndu»aﬁuu-whhnlwmukqph:uﬂxnu_
ERAISOG eroployers. Therefore, EPA believes the Tncident Commaander should adops sod
enforee a site-wide Health and Safety Plan. [T there is anyThing | can do 1o sssist you conceming
this matter, please feet free to cal! me at (732) 321-5636.

Simoarely yours,

Bruce Sprague, Chisf
Rssporas and Prevention Branch
ee:  FCO, FEMA
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Appendix Q
EPA Response to the Draft Report
"ﬂwﬂ%|b UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
im.} WASHINGTON, D.C. 20460
“"'"j Mt 8 38
OFFICE OF THR
ARSI TRA TOR
MEMORANDUM
SUBJECT: T: M durn for EPA’s R to Geaeral's
(Draf¥) Evalustion Repont: “EPA’s Respanse o the World Trads Center
Collapse - Challengrs, Success, and [mprovements.” {Assignment
Nusmiber: 2002-0000702)
FROM: Marianne Lamont Horinko JAq « 28 '7DL—‘L
Acting Administrator
TO: Wikl Tinskey
Inspector General
This dum its the Agency’s idaed response to the subject draft

repart {“Diraft Report™). With this meme, T formally request that EPA"s comments be inchrded
28 part of the final version of the official report.

MWEMMMM&;WMTMWMQMMMM
iits agencics 80 write 3 now book on disaster Appendix R
response. Whilethe Dratt Repart acknirwledge the situaion tat the tion - and New York ﬁ; I
City in particular -- confronted following the disaster, the natere of
nd recommendations do not refleet thoss ei . I faet, this &
the sttitade that somehow "business as woual"” condact should have prevailed.

1 am exceedingly proud of the response that the men and women of EPA mad in the:
aftermath of the Weorld Trade Center eollapse. Ahngmhu{b&ﬁmwdm people were
there within haurs of th i and hundreds of our specialisty devotad long hours under diffieult
conditions 10 provide assistance and information. EPA responded Wwith it heart as well as its
seience to protect the health of te public and the workers nvolved in rescus and recovery. In all,
we took aver 25,000 semples and eonducted s quarter of a million messurements of neardy 700

potential contaminants. See Appendix R
MNote 2
EPA's response was dinary, ially whens i 'hﬁschﬂqﬂth
which we snd ather g ',,'bndi.ulhud lves. EPA hegan foz
— withomt that 1o the di h as

ambient ashestos — and we Jid it -ltboncbnmny in the midst nfrueﬂ,ﬂ:mguﬂm
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mmmmﬂelwmmﬂmwmmmm
maving debria. The New York Ciry Emerg d Center was d d, ngencica’ New
York offices were closed, mmmumm«uuwu and
irfines were shut down,

Given the mapnitude of the disaster, the massi of the the very real
security isswes af stake, and the many enfitics involved, it was sssential that the Executive Branch
coordinaie the foderal response. At a time of nartional emesgency, the peopie expect he  [Seo Appendix R
e X

Mumdmwmm-mumm hmmmlmdmwg
lbhﬂnlndumnl crizia 'lkcmmcfﬂnl‘
of

the i
great length to erroneously criticize federal efforts, specifically the Councl] en
Quality (CEQ), o cosrdmate heslth and safety commuanications.

FPA, along with cther agencies and Tor envi ‘health and
saficty. acted 1o provide the best healeh and safety pu w.omngm|mndwmm o .
mmmmmawmkmwmmmmmuuwm Appendix R

explosion, firc and vhkimate collapse of the WTC buildings, We made this data available as
widely and as transparently as possitle. Our public statements at cvory st2ge conveyed our best
professional advice based on the most current data available.

We confinue (o evalisale our responsc to identify improvements (het can be made in how
wmwmuﬁmmmmn{mmm A fow woeks after th attacks,
EPA doned a formal report, cond by an o 1o assess the
“lessons learned™ from these svente. Many of the “lessons ledmed” that we bave been Appendix R
mmmmuwmﬁm&mmmmw Weme |Note§
making cvery offort to wiems (0 be as ready as possible
memw ﬂwmmmmubmmmmk
with the best pozsibl and sssd i tirnes of national crises,

ﬂukw]uhnﬂumlmmulmemmpmw “lessons
Rearned,and is flzwed in its lack of recognition in other arcas sach as:

L EPA’e messape wae communicated to difTerent audiences.

= For the* 'mﬂwﬂr'EPAuudimmbwm rblpnplclmng
and working in tewer Maghattan were no exposed to Jevels of
mmmm:mdmurmMEPAbﬂmemdqumgmﬂnu
lomg-ten health threar.

= EPA advised poople experiencing acute heabth problems o sae their
Fw-mwmmw & higher risk and must
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. EPA also emphasized that people returning to duisty homes and
warkplaces should have these spaces professionally clesned by asbhesos
COIEETTE

L The Repert emoneously focuses on five earty Agency press releascs, neglecting s
the extensiveness of EFA's commanications, mwml

- Ep.xmm.munmmmummmmma

L Ani atc and inning problom in ing and icating
envirenmenial risk associated with the WTC dustebris clowd was the fact that
for many of the contarminants of concem, there were no healih based standards.

. The peed for such standands cowld not bave ever been reasomably Appendix R
wnticrpated, @t |

. Even fo msbestos, the contaminant of grestest concemn, there was no
npphe.-hle nmduduwam;ﬂu mmm mehmn

4 In lied with experts in
mmmﬂhlﬁ-dnmt&duﬂ,muﬁlmﬂ]mb

Could things have basn dofe hetter? Cartainly. Were mistakes made? Witbout a doub.
But like other agencies of government in the wake of this event, EPA has reviewed its response,
gﬁumqmmmmmmhgmﬁn process the process of change and
TmprovETent.

To- be a valid basis for planning, the Draft Report needed to capture the things that went
n.ﬂu and the vast majonty of our cfforts did - as well as what needs fo e improved. This

Repart simply seemys out of touch with the reality of what tack place a the World Trade Center,
munwmmum“mnmﬂmmﬁmmgr Zee A jix R
EFA and other responders. Note 8

By ignaring that good work, the Report leaves a bruised population wondering once
@nﬁ'.hwpvmpwpﬂymndﬂsmntmmcrw-ﬂmd The fact is, the
dedicated people of the EPA — and government at all levels — e to the challenge of the World
Trade Center disaster... and performed with courage and distinction,
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Drafi Report
Office of the Inspector (General
CENERAL OBSERVATIONS
Responss o the Workd Trade Center collapse -precedertad in the challs it
preseated to federsl. state and loeal emergency d EPA ik i di Flicets to

ueem.mﬂlepe;munfeomummfm\:lhemliapumdmndmmnimnmdﬂm
Yark City in all phases of the subsequent recovery and cleanup, EPA's activities included
smplmguﬂmﬁ-uhmuuﬁm ‘wash down and decontamination of vekicles;
remaval and dispoand of b 4 ing of dust and debris from strests:

lying, personal pr assisting Financeal District in retrieval of elecironie
Eileof.npm n.dpmwmofdﬁand]ﬁlﬂmuwnwﬂwpwﬂm T illstrate the

d ﬂﬂualz over 25,000 samples wers t2ken representing

227,000 of 692 p The initial inued wntil May
mzmnl.immvn]vdaummnZWEF&mdUSMMdmﬂm
Agency comractors.

While the repart acknowledges the unprececenied nature of the response to the terrorist
atnck upon the WTC, many of its findings and recommendations imply that the responsecould
have been conducted in 2 manner consistent with a standard regulatory approach, e.p. See Appenidix R
implementation of NESHAPs ashestos regulmtions. Further, the report does not recognize that |Note 11
the WTC response and clean up efforts ware conducted in the absence of adequate backpround
for the i of patential concem, &.g., typical levels of ashestos or dioxin
in an urban apartment. Having such information available would bave gremly simplified the
effort to delineate arcas that were impacted and determine when indoor residential environments
were cleaned to pre-event condition. Additionally, the report does not acknowledge the
Agency”s massive campaign o provide quality information to the public - through hundreds of
media imerviews, tens of thousands of fact sheets and handouts and innovative use of the
internet, including information in threc languages. Lastly. and most importanily the ceport fails

o recognize the nature of decision making in a catastrophic emergency. We must accept that a
Fature incident may involve a seenario or contaminant that we simply cannol foresee. This
means that while work can and shoold be done 1o develop lg, standards and benchmarks -
when an even: nfﬂ::mngmd:nttthlded:CumuMms,mdcuummll
based on the best profk j ponders from all branches and levels
of g0 lhmuﬂl:he' d m:huflh:“ ol F Jand Security.
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CHAMIER 2

EPA STATEMENTS ABOUT AIR QUALITY
NOT ADEQUATELY QUALIFIED

Teport ConclusionsMecommendations:

-

Conclusion: “EPA’ ,mmmmqmvw:mmmm
lacked and not supp ‘M'MMU!:MWCEQ
ﬂ'ﬂumonddu:ﬁﬂwm EPA’s air quality
such 5 national security concems and the desire 1o roopen Wall Strect, al:upll:r!damlz
in EPA's air quality statesnents.  The “safety™ of the air ia Lower Manhattan after the
collapse of the WTC towers is still being debated and studicd. However, given the
cumrent back of health-based benchrarks, the lack of rescarch dats on synergiatic effects,
and the lack of reliable information on the extent of the public’s exposure to these
poilutants, the answer 1o whether the outdoor air around WTC was “safe” 1o breathe may
nat be settled for years to come.™

Recommendation: That the EPA Administrator develop procedures for emergency fsk
communication 10 ensure that EPA s public pronounicemants regerding health risks and
environmental quality wre adequately supporied with available dats and analysis.

EPA Responee:

The EPA "statemant™ referred to in the report was made days after the areack, hased
sampling at seven sites surrounding the WTC site. The Agency knew, from testing Sltwli
conducted i the e of the 1993 WTC borbing, that asbestos was the primary Note 12
contaminant of concern outside the WTC site. Following 5711, the news media was filled
mﬂaﬂnﬂalballpouibk”hmcmlmwoihu Tens of thousands of

d da of workers displ and seared, EPA’s iitisl
maumdsmmwwﬂxmh’smmmam
contamination  The EPA press release from which the staternent was quoted detailed the
‘monitoring that led o the stasement and made it clear thot further monitoring for ashestos
alduthu-wmmmuwﬂmk:plwm 'EPAwhmﬂﬁy this and extensive
additional

ilable on an i e Web site that allowed people to
mmuwmm
EPA never withheld data from the pabilic and sampling resulis d out as scon

as they were roviewed. Rssulhmwcmdmmmmmmm
representatives, federal, state and local officials, elevied officials and interested citizens [See Appendix R
The Agency did coordinate press relcases with the Council foe Envi | Quality Note 13

(CEQ). This is neither umsual nor unexpected during a cstsstrophic diserter on the scale
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of the \'I.I‘T:"mnl:h. EPAsxmwlmulmmm1mm be leamed abeut now to

ially in the difficult area of risk communication. and
Mhumﬁmlm as it implements “lessons leamed™ from both 9711 and the
Columbia sccident. EPA's Homeland Security Strategic Plan includes goals which
commit EPA to use relisble information to ensure informed decision-making and 10 'See Appendix R ]
disscrminate timely, quality envin ! iom to all levels of go Note 13
imclustry and public.

CHAPTERS

EPA"s RESPONSE TO INDOOR ENVIRONMENT
CONSISTENT WITH STATUTES AND REGIJLATIDNS
BUT MAY HAVE DELAYED NEEDED HEALTH PROTECTION

Report Conclusions/Recommendations:

. Cenchasion: “For indoor environment concerns resulting form the collapse of the WTC
towers, EPA had the sithority to sct under CERCLA, but was not obligated 1o do so,
Cuidelines exigt foz d ining whether an response is : however,
these guidelines are not definitive. MMNCP nwmﬁmﬁ?ﬁsmnulb
diefer to New Yok City the ilility for ding to indoor
concerns. EPA's ction wis consistent with the FRP, which is intended 1o sopplement
local government response,

Although EPA acted within its discretion, a 1998 Presidentia] directive and the move
recent Matiann] mwwmmmAmmmlmw mole
in elesning up buildings and other sites d by chemical or biological agents as
a result of an act of terroriem. EPA needs 1o work with the Department of Homeland
Socmnndmhrmnnndsw&emmrummmmwbh Federal

government showld asmme & mors direct role in add: indoar
umnder whit ¢ e shenld and 1 "
umdmmwmmm In the WTC case, ﬁzd-ﬂ-l!
in pr ,a, ganize d cleanup 0 Lower
» ibuted to P to asbestaos and other
pul}m:hy mprmadmkm and wtidmn."

- Recommendations: That the EPA Admini dinate with the De of

Homeland Security, FEMA, and other appropriste Federal agencics, and thosc Sute and
Incal governments having junisdiction over potertial termorist targets o :

s foar d iming how indoor envi | concerns will be
handled i ln large-seale disasters, o include nddressing:

122 Report No. 2003-P-00412



278

The agency or agencies responsible for testing ard/or oversecing testing of
indeor spaccs;

Sampling methods to b= used in analyzing indoor contamination;

hmarks to be ussd in ing whether the indoor contamination
pose m threst:
Unndber what ci B isted 1ps arc d;
How these clennups will be funded; and

The apency or agencies respensible for communicating testing results snd
sppropriate cleaniog instructions.

Develop and publish oversight oriteria and State and local agency reporting
requirenents for those agencies involved in cleaning up buildings and other
disasiers.

EPA Reapoiise:

EPA di that i resid) and workers may have experienced unoecessary
mmm«mmmuulmhu”mlnwm-ml-
organized and edequately monitored cleanup in Lower Manhattan, Froz the beginning.
FEM'\ Nthka:lyaﬂMuwﬂuEthmmm‘mmdBmwdﬁmw
g, HEPA ng) that has proven effective. In addition,
regidents M&wﬂmnmuﬂldﬂLwﬁmﬂeﬂhuwm asbestos
abatement cleaners. FEMA grovided financial assistanes to residents 1o enable them to -
ralocate while eleammp was being dome, and New York City peovided guidanee and s
dmupmmmmhﬂﬂmwm Mldusmatplaoculkahmsofs

Appendiz R
MNote 14

t that were in
khwhdﬁbﬁndbﬂ}mmhhﬁu:lﬁamﬂdkmﬁed In sumnemary, EPA&\GI:
that the advice and assi provided was sufficient ble the affected popalation to
take appropriate sction te minimize further risk.

With respect to the outside cnvi EPA provided t,
repeatediy Mwmnﬁmmwﬂmmmﬂmmm
greater risk than the dfs ity Agency congistently raised
wmnmﬁﬂ*wﬂmmm@vﬁmh Additionalty, EPA wmn]
mﬂymlsﬁmﬂﬁwmpminwwﬁm i and  [Note 1

dged that i [ such a3 those with respiratory illnesses nyight
react differently than hmlnpum and also Mdmmhmmm

4
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In sumnsmary, EPA’s initial role in support of Mew York city and Statc offficials in o way
ercated additional Ivealth risk 1o workers ot residents. In fact, EPA and other federal, sute
mdn’qwmpnnhdhollgbmofﬁuuﬂkshmdﬁupﬂﬂd&lm&uwwﬂy

and as reasonably 48 possible. EPA 'y agrecs with the
dination with the If:‘ d Security and other federal -
agencies, lndmlllhemg\k of roles and responsibilities for all levels of government Appendix R

reganding potential contamination of indoor spaces should be further explored. The oks 14
Am wwmm should be given to possible identification of

methods, b s, cleel where go isted cleanups are
eppropriste, funding suppor: end communications.

CHAETER 4
ASBESTOS EMISSTON CONTROL WORK PRACTICES INCONSISTENT
Report ConclusionRecommendation:
. CmM‘&Mnmrﬂﬂmwhmmmew
mm.,;‘ WEIE 0k i fully the applicable NESHAP

MJamMﬂmwmpnmu;e:m
mdq-&lrwmdwmummihmm l’m‘hn the placement of

o simations that cause widespread demage.™

. R dation: The EPA Adsiv eazuee that EPA Regional and Headguarters
pmmn\-elueamnl‘m"f‘ delines for O i ing
Asheston.” inchodi iom in the nrﬁmnmmnmhoruuu
dizasters. E?Adrv:]wspemﬂn ting and
ensuring that Federal, Stare, ﬁmmmamuwm
NESHAP waotk p actions when EPA ohserves
‘mmdmmmw

EPA Reaponse:

1 the immediate sftermath of WTC collapse and firas, “ensuring” compliant work
practices was extremely difficulr. ‘ﬂm:lwunot fcn‘ mufmmg:mmmm

e done, but tather as & matter of ¢ Il these practices under extrems
wonditions of dureas, mmmwweﬂuwml&nmﬂ See Appendix R
Note 16

5
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m;munlmubgmmmmlmﬁmwmu Search, rescue and

con ded the site. EPA worked with ew York City and State:

agensies to set up truck routes, wet-dowm stations, on-site weiting of debris, wetting m

the barges, and wash stations for wodkers on the pile a1 Ground Zero. Given the physical

impediments and the intensity of the sitwation, it took time to impl best work

practices fully, As the various fodeml, state and local agencics became organized in their

respense and 5c1 up communicstions with debris clesnup contraciors, these probleins

were eliminated, to the madimurn extent possible. Wmmmwﬂummm

EPAaa:uslhnﬂneeegunim&ﬂlESHtPS:thh iewed to d whethes
itional procodures are necessary to provide to federal, Statc end local responders.  |See Appendix R

J\d:lmuully the applicability of NESHAPS to disaster sinations may need to clarificd. [Note 16

CHAPTER §

ATR QUALITY-RELATED COMMUNICATIONS
NOT EFFECTIVE IN GETTING PUBLIC AND WORKERS
TO TAKE RECOMMENDED PRECAUTIONS

Report Comclasion/Recommendation:

* Conchusion: “The public wanted better information about sir quality than they reseived
foom govermment sources. A NYCDOT stdy, uther lessons leamed reports, and
testimony provided st various hearings supgest that the public did oot reccive adequaie air
m]mxmmMMMmMMmm!mmWw

and personal joo. In addition, work Ground Zero mry not have
Ilabd respicators due. in part, to inadequate EPA and other govemnment comymtnication.

EPA was one of many gow and B icx that i
bealih risk to the public. The levels of | dh 0 the risk oo ications of these
govermmantal agencios suggssts that all the participating levels of povermnment need to re-
examine their policics, provedures, and gractices for cosuring that the pecessary

‘_ i Tollgwed

. Recommendations: mu}-eﬁmmwmmmem

le Federal to chearly bfish Federal agency responsibilities, roles and
mmanmmwmwm

Worlcers LL jes are by the

mdml.uﬂ'nmmnfhnh‘hmdﬂeryylm

Health hazard i g is effectively icaled {o emergeney responie

erews.
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Sufficiantly detailed health Fak o iz effoct icated o the
whhc.hchdmgn:nuusdmluwblmhddmmmnhmpumﬂ
exposurc to harmfil pollumants.

EPA Respomsc:

With respect to worker safety on or near the debris pile ot Gromd Zero. stbwugh OSHA
Tad direct responsibility, EPA supported them in many ways. EPA immediately provided
a large supply of respirators for the workers, followed by & long-term and concerted cffort
m cducate workers about the need to wear the masks. Further, EPA’s worker-safety
message was stressed repeatedly in news releases, modia intervisws, public meetings and
appearincas, on the Ageney's WTC Web site, in flyers and posters at the worker wash Appendix Rt
station that EPA pravided. Note 17

Wumwman!anMMbwumw,EPkwmmﬂ
State and local agencics provided the most comp ive znd up to dete i

available. As mentioned curlier in reyponse to Chapter 1, svtensive air monitoring dats
wag svailable on an interactive Web site and air sampling resalts weve reported out as
soan a3 they were reviewed in diszussions with media representatives, fdeeal, state end

local officials, elected officials and mtesested emm While g agencies, See ixR
inclading EPA, should examine risk s and shlh FOpi. . PP |
and make { tae publi i wants i ion that is

‘iﬂﬂrﬂﬂln'ﬂﬁﬁﬂ‘h‘lﬂmn wumnvwﬂthﬂt!{dl:ﬂy EPA feels that the efforis
made in comjunction with Mew York City and State, FEMA and OSHA provided
reasonable assurance that worker's and the proeral public's exposure to CoNTANNNANS Was
minimized.

A the report acknowledges, EPA has initisied actions i improve risk communications i
the public, and with regard w workes safety, is participating in a FEMA-led Interagency
effort 1 provide umiform eccupational sl and heabs policy under e Foderal
Response Plan.

CHAFTER 6
FURTHER ACTIONS NEEDED
TO ADDRESS CURRENT WTC RESPONSE
R Conchusion® fation:
. Conclusi ive ambient monitoring duta collected after Septerber 11

demansirated thal cutdoor air quality levels around Lower Manhattan eventually retumed
tn pre-September 11 lavels. As such, EPA does not nesd to take additional sctions to
address outdoor ambiert air quality concems specifically related 1o the collapse of the

126 Report No. 2003-P-00412



282

WTC wwers.

EPA. in cooperalion with FEMA and New YMC[U,MMHMSHF—:&BW
eleanup. hwmm%dmﬁuﬂdmauz i

hurnan bealth that EPA has establisk fund ¢l ﬂnﬂ:mdmdwm;
and festing program shoold employ wmmﬂmmdmhﬂum
a5 a system. Additiopally, EPA should evaluaie the potential health risks for pollutasts of
concem in work spaces and for geographic aneas novth of Canal Street, in Brooklyn, and
any other areas where meicorological data show pollitants of concern may have been
deposited "

= Recommendstion: That the EPA Administrator ensure that EPA Region 2:

Subrmit the revised “World Trade Center Indoor Air A Selecting C
of Potentia) Concern and Seming Health-Bused Benchmarks: document to TERA fora
second peer review "

Fmplement a post-cleaning festing program to ensure that, in addition to asbestos, the
indoor cleamap program has reduced residents’ risk of exposurc from all of the identfied
COPCs wo acceptable fimits.,

Due to concems aver possible re-contamination of residences cleancd under the Indoor
Arr Residential Assistance program, EPA should tres builldings as & system and
implement a post-cleaning verification program te ensure that residences eleaned by the
program have not been re-contaminated,

‘Work with FEMA and OSHA o assess whhww:wmmndmﬂmsmd
clcaning program should be o address p in work spaces
:nmmummMMuthmmm
spaces are pot contaeminated with WTC dust

EFA Respanse:

EPA, in conjunction with New York City and FEMA, has initisted and nearly complesed
a large-scale indoor cleanup under the Federal Responee Plan — not Superfund and the
program has met the exitenia for protecting human bealth. Under this program EPA did
eleaning and testing in 675 building “footprimts™ as tdentified in the city's building
mventory. From NYC records, there appear to be about 22,000 residential units below

Glm.lSueu Thueuc‘,!.ﬂz.'i hl]mh«mmmchmﬂddm inelnde ﬁ::‘nnptndun ]
buildings. 1 a cleanup program were expanded
mclndeallcl'ﬂm fi s and the ial space therein, :lwmldbea

mionmental undqukngmdn EPA studies and data indicate i not necésiary

127 Report No. 2003-P-00412



283

First, the vas mass of dust and debris from the WTC collapse has been removed. This is
2 result of cleanup during the response actions, the Ground Zero clmanup, cleanup of
building exteriors by the private sector and Mew York City. Second, in 95 % of the ove
4,100 residences cleaned and 1ested or tested only. the asbestos in the air resulis were  |See Appendix R
nom=detect. Lastly, clcanup technigues of wet mopping, wet wiping and HEPA Note 20
vicuuming were found to be successful in achieving health-based benchmarks for WTC
contaminams of concern. EPA focused upon a cleanup program for residences, because
this is where individuals spend the most time and where the greatest naed for assistance
in conducting cleanup and geiting reassurance was evidens.

Kegarding the need for “aggressive” air sampling, EPA notes that screntists and
‘physicians expert in envitonmental health issues advised EPA at a mecting convened

by

ithe New York Academy of Medicine in Jure 2002, that aggressive sampliog was not 2 |See Appendiz R

representative condition for testing and potential exposare, In addition, EPA's MNaote 21
ﬁu-manan(flwmEhdyd:dwﬁndammnblcdlffammmewnfmf

or aggressive air disturk technique in sampling.

Lastly, EPA did evaluale the potential for health risks, qualitatively, for areas North of

Canal Strect, in Brookhyn. and beyond. The determination was that lower Manhaitan was

the peincipal impact arca where the mass of building materials from the collapse was & Appendix R
deposited and whiere the most fire plume exposure ocourred. In addition, EPA's MNote 22
jndgement is that commercizl establishments had alternative sources of assistance to

elearap sctivity. EPA and OSHA have coordinated throughout the indoor cleanmup

program. and OSHA has agreed o investigate any complaints by workers in commercial
eatablishments of dust exposure.

With respect to the recommendation that EPA submit the revised “World Trade Ceater

Tndoor Air Assessmen:” for a second peer review, the Agency disagrees. EPA does agroe

that, as part of its effons to develop indoor health based T af Ifor  |See A ix R
establishing these would be wsefully peer reviewed  Such a general prniooni could take Note 23

into scconnt what was done for the WTC Contarninants of Fotential Concem (COPC)

FPA does not see any benefit to further peer review of the WTC specific document.

With respect to the dation that EPA imph n post-tleaning wxing program

to ensute that, in addition 1o usbestos, the indoor cleanup program has reduced residents”

rish of exposure from all of the identified COPCs to acccptable Himats, the Agency

disagrees. EPA believes that the health based ashestos in air chearance testing is effective

in reducing the potential for risk related to WTC contaminants. The results of the Appendix R
Confirmation Cleaning Study support this, and the study results provide effective  [yoge 24
guidance for additional cleannp where there ars continued concemms.

With respect to the dation that due to aver pogsibl i
mhcgdnmclungdmd&dzlndokhrﬂs!dmﬂﬂmmamm,ﬂ‘lmm
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treat buildings as & system and implement a post-cleaning verification program to ensure o
Mmmmmﬁbylhepmmm“mmwuﬁ,ﬂ&w Appendix R
FPA bas done post-cleaning testing in common spaces, in residences. EPA does not ote 25

believe flther testing to assure there has not boen recontamination is needed. The testing
teselts 4o date do not show widespread exceedences; the vast amount of dust fiom the

WTC and streets and buildings (exierior and inerior) bas been removed. Retesting would

involve over 4,000 dwelling units with an average of 5 asbestos in air ssmpies per unit, or

At lcast 20,000 additioral samples. Cleammp wark in lower Manhatian bas largely been

completed.

With respest to the recommendation that EPA work with FEMA and OSHA to assess [5.-0-

whether the ongoing residential testing snd cleasing progsam shovuhd be expandsd 10 Aepanci
mwwmmm!nwkwmmm.mgwmm
messures peed to be taken 1o ensure thet work spaces are not contaminated with WIC
dust, EPA disagrees. As previously mentioned, EPA focused upon a cleanup program for

Mamu.bacwnwsmmwﬂmbmm&lhcmmm:mmm:gmn
meed for assi o gestimg was evident. Further &5
mmhwmnumwmmﬂgmedhawumqm
cleanup program 0 Lower Manhattan.

CHAPYERT

EPA SHOULD CONTINUE EFFORTS TO
IMPROVE CONTINGENCY PLANNING

Repart Copclusion/Recymmendation:

] Conelssion: * Although many organizations were involved in addressing air qun!hy
concerns resulting; from the WTC collapse, q events have d that.
altimately, the public and others expect EPA to monitor and resolve environmenial
issucs, even though EPA may not have the overall responsibility to resoive these issues or
&Wwwmm 'ﬂ#mmﬂsﬁnmmﬂw!ug imerpeeting

and ifo 1o cleaning up any environmerntal
cortamination. EPAmwummwmamdﬂpma within the evelving
lighed by the of Homeland Security and existing statutes, in

fulfilling its mission nl'pmucﬁm human health and the environment,” if another targe-
weale disaster ooclrs.”

L] Recommendations {summary):
wAMmmmwﬁWmmmmwmm

inforraation an likely targets and threats aad collat y develop app 10
address these threats.
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. EPA should define and clarify internal EPA organizrional roles and responsibilities in
responding to large senle disasters. This should include designating teams of Agency
experts — at both the Nationa] and Regional level — that can be mobilized 1w quickly
mewwwnﬁumnmm Mummayuclu!upennl

modeling and and risk

- EPA should develop and improve health-related benchmarks that can be used to assess
health risk in emergencies (specific list recommended)

. Whmummwmny mmuphnspunhhumdua
ek for moniloring envi after a langs-scale disaster. 1t should
address monitoring objectives, sampling and analytic methods, and siting of monitors.

EFPA Respomac:
With to the conclusion, EPA emplusizes that, 2t the WTC response, it certainty
did exercize its opinions and jud; on matiers ing Iuman health and the Appendix R
emvironment and will continue w do so within the context of its authorities and its rie i
mﬂﬂﬁb?ﬁﬂd&mmwmmwm:mmnmnﬂnﬁh
galzed that the [x of’ Security looks 10 EPA and other agencies io

mum-umnﬁmﬁmdmmm|m T faet, EPA
mmmﬂm»rmmﬁmmw DHS, EPA collects the
data under various legi d vees it 1o develop approsches
and establish plans ul’-:dmiwpwmnofpuhk heaith and safety in collaboration
with State and local agencies. BPA gencrally agroes with the other Chagees 7
mecommendations.
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Appendix R

0IG Evaluation of EPA’s Response to the Draft Report

Transmittal Memorandum

Note 1 -

Note 2 -

Note 3 -

We believe the report's findings, conclusions, and recommendations properly
consider the unprecedented circumstances in which the response to the WTC mragedy
was carried out. For instance, we point out the unprecedented nature of these events
in the first line of the Executive Summary and the first line of Chapter 1. We do not
believe that a response to such a tragedy can be conducted under a business as usual
attitude, Howewver, an emergency response should not preclude the Agency from
following previously established guidance and practices regarding public safety and
protection from hazardous substances conceived and designed to be applied in times
of crisis. This position is consistent with the intent of EFA’s Guidelines for
Catastrophic Emergency Situations Involving Asbestos issued in 1992, These
yuidelines were issued after emergency responses to three incidents in 1989 focused
attention on the need to consider asbestos along with other emergency response
activities. Additionally. although the initial emergency response was carried out
under trying conditions, as time passed the crigis nature of the response subsided and
the Agency had the oppormnity to consider its actions carefully before continuing its
response efforts. For example, decisions regarding the approach to addressing indoor
contamination evolved over time, afier extensive deliberations, and well after the
initial emergency response had subsided. We also note that, except for the
recommendations in Chapter 6, the Agency agreed with the recommendations in five
other chapters of the report, which does not suggest that we misunderstoad the
circumstances that the Nation, EPA. or the City faced following the disaster.

We agree that the Agency should be proud of the response of its men and women in
the aftermath of the WTC attacks and collapse. We also agree that the Agency’s
response was made under extremely trving circumstances as detailed in Chapier 1 of
the report. The findings, conclusions, and recommendations in this report are in no
manner intended 1o disparage the valiant comtributions of EPA personnel, or those of
any other responding organization.

We agree with the need for coordinated federal efforts and the concept of centralized
communications during a time of national emergency. In the report we recommend
that EPA develop emergency communications policy and procedures which are
consistent with the “Seven Cardinal Rules of Risk Communication,” the fifth of
which 15 to “coordinate and collsborate with other credible sources.™

We do not believe the report “goes to great length to erronecusly criticize™ CEQ's
efforts “to coordinate health and safety communications.” In accordance with the first
assignment objective, the report appropriately examines the analytical basis for EPA’s
major public communications regarding air quality. To the extent that reassuring
words were added to EPA"s draft press release and cautionary words were deleted, it
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15 important to understand the basis for such changes in the Agency's nsk
communications. The report also provides the former EPA OCEMR Associate
Administrator's explanation for why EPA's press releases did not discuss health
effects or contain a recommendartion that residents obtain professional cleaning.
Additionally, as noted by the former EPA Chief of Stafl, factors other than protecting
human health and the environment entered into the determinations of the information
that would be communicated to the public, including national security considerations
and the desire to re-open Wall Street.

We agree that EPA made its data available to the public. However, based on the
documentation we reviewed and our discussions with numerous environmental
experts, both within and outside of EPA, we do not agree that the Agency’s statement
on September 18, 2001 that the air was safe to breathe reflected the Agency's best
professional advice, In contrast, based on the circumstances outlined in Chapter 2 of
the report, it appeared that EPA’s best professional advice was overruled when
relaving information to the public in the weeks immediately following the disaster,

We applaud EPA’s efforts to evaluate its respense and implement changes. We
believe the report sufficiently acknowledges EPA's efforts to implement its “lessons
learned.” The draft report’s Executive Summary acknowledges EPA’s “lessons
learned™ efforts and highlights specific actions the Agency initiated. In addition,
Chapter 7 of the report discusses EPA’s “lessons learned™ efforts in great detail.

We do not believe the report “is flawed in its lack of recognition™ of the issues
discussed. In regard to the absence of a long=rerm health threat, the Agency did not
have a sound basis for reaching this conclusion at the time for the numerous reasons
detailed in the report, Further, as noted in the report, the position that EPA took
regarding WTC is inconsistent with the Agency's historical position that there is no
safe level of asbestos.

In regard to the comment about the Agency advising people who were experiencing
acute health problems to see their physician, no supporting documentation has been
identified which shows that EPA instructed residents to see their physicians. We also
provided agency officials with the opportunity to provide us with documentation
which supported specific statements, but none has been provided 1o date.

In regard to EPA discussing acute health problems, we reviewed extensive
information on EPAs risk communications, including all of the documents and
videocassettes which were provided by Region 2 and EPAs Office of Public AfTairs.
We agree there were instances where documentation indicated agency spokespersons
discussed acute health problems. However, as detailed in the draft report. EPA’s
press releases generally did not discuss potential acute health problems or the need to
see a physician {except for rescue and cleanup workers at Ground Zero). The words
“physician,” “doctor,” “acute,” “symptoms,” and “sensitive,” do hot appear in any of
EPA’s WTC press releases. Considering the totality of all the information we
reviewed, it is our opinion that EPA did not communicate a clear, or consistent
message on this subject, We agree that EPA advised rescue and cleanup workers to
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take safety precautions, This agreement 1s detailed on page 9 of the draft report and
illustrated in Appendix P.

We do not agree that EPA “emphaszized” the need for professional cleaning because
this concept was not discussed in EPA’s press releases. According to the OCEMR
Associate Administrator, a recommendation to obtain professional cleaning was
deleted from an EPA press release by a CEQ official. As detailed in the draft report,
EPA’s press releases referred the public to a New York City Department of Health
web site which recommended that people clean their own residences and businesses
using wet rags, wet mops, and HEPA vacuums.

We do not believe that “The Report erroneously focuses™ on five early Agency press
releazes. We reviewed many different types of information from many different
sourees including videocassettes which were provided by Region 2, We made
extensive efforts to locate all relevant records. For example, by contacting the
Administrator’s Press Secretary and Scheduling Director, we were able to determine
the date of a videotaped newscast which showed the Administrator advising the
public orally about obtaining professional cleaning on October 26, 2001, Similarly,
we worked closely with Region 2 officials and agreed with their analysis that EPA's
‘web site recommended professional cleaning at least as early as December 11, 2001,
In summary, although EPA’s subsequent communications sometimes added
information or clarification 1o the message presented in the press releases, the
Agency’s overall message of reassurance about long-term health impacts did not
change,

In regard to the comment in the response to the draft report about EPA’s “massive

outreach program.” we note, as detailed in the draft report, that a NYCDOH study,
other lessons learned reports, and testimony provided at various hearings indicated
that the public did not receive adequate air quality information and that individuals
cleaned their residences without using proper procedures or personal protection.

We agree there were no health-based standards for many of the pollutants encountered
in the aftermath of the WTC attacks, and the report does not intend to find fault with
EPA or any other government organization for not having developed those
benchmarks beforshand, However, we do not agres with using certain criteria-based
benchmarks — particularly the NESHAP asbestos-containing material defimtion of
one percent ashestos — as health-related benchmarks when environmental
professionals clearly acknowledge that this standard is not protective of health.

The Agency is to be commendsed for its proactive approach to analyzing its response
to the WTC collapse and mitiating improvements o its emergency response
capabilities. We disagree with the Agency's comment that this report “trivializes both
the horrendous event that occurred and the extraordinary efforts of EFA and other
tesponders.” The primary objective of the report is to ensure that, if such a tragedy
were to happen again; the public and emergency responders impacied by the disaster
would receive the best available advice, protection, and assistance that the
Government can provide,
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General Observations

Note 10 -

Note 11 -

Chapter 2

MNote 12 -

Note 13 -

We agree that the Apgency’s response to the WTC collapse was unprecedented and
enormous in terms of resources and human effort, Page 5 of the draft report
acknowledged the many other activities — in addition to the air quality related
activities — that EPA conducted in response to this tragedy.

We agree that the Agency undertook extraordinary effors w provide information to
the public and we acknowledge that the documents we reviewed indicated EPA
provided full disclosure of sampling results. However, in our opinion, the importance
of Agency press releases should not be minimized. As detailed in the draft report,
EPA press releases result from a deliberative process that should reflect the Agency's
official position on significant issues. Press releases are made available to essentially
all news media and may well be quoted or paraphrased in radio, television, and other
forms of communication. In our opinien, the Agency could have provided more
complete and more useful information in its press releases.

We also agree that future incidents may involve scenarios that cannot be anticipated.
In order o address this possibility, the draft report recommends that EPA designate
teams of Agency experts - at both the National and Regional level - who can be
mobilized quickly to provide needed technical support during a response, and that the
Agency develop expert panels that can be used to quickly develop health-related
benchmarks in emergency situations,

We fully recognize the extraordinary circumstances that existed at the time the
statement was made about the air being safe to breathe, However, for the reasons
detailed in the draft report, there was insufficient information to support the statement
made and the principle of acknowledging uncentainty was relevant.

We disagree with the assertion that EPA’s staterment about the air being safe o
breathe would clearly be understood by New Yorkers as applying exclusively o
ashestos, The press release sentence which preceded the subject statement asserts that
MNew Yorkers are “not being exposed to excessive levels of asbestos or other harmful
substances . . .." The same press release also states that sample tests results are
“below established levels of concern for asbestos, lead and volatile organic
compounds,”

We agree that, to our knowledge, EPA never withheld data from the public. and the
draft report makes this point (page 10). The draft report does not imply that it is
“unusual” or “unexpected” for the Agency to coordinate with CEQ during a
“catastrophic disaster.” In such a sitwation we would expect EPA to coordinate with
funerous governiment entities and any non-govermnment entity that could provide
needed services. However, we would expect EPA to remain fully committed to its
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mission of “protecting human health and the envirenment” duning a catastrophic
disaster. We understand that national security considerations or the desire to re-open
Wall Street may affect certain communications, However, in our opinion, if such
considerations cause EFFA to omit or change statements that would otherwise have
been made in its efforis to ful ill its mission, the Agency risks harm to its long term
credibility as an authoriative source of health information for the public in times of’
crisis. EPA needs to acknowledge significant collaborations and, where necessary,
qualify its communications appropriately. We agree with the goals of EPA's
Homeland Security Strategic Plan which commit EPA to disseminating quality
environmental information to all levels of government, industry and the public.

We agree that, from the beginning, EPA and other government entities provided
advice to residents to cleanup indoor spaces using wet rags, wet mops, and HEPA
vacuums. As detailed in the draft report, EPA’s Administrator and various Agency
spokespersons orally advised the public to obtain professional cleaning when the dust
was in their residences was “more than minimal,” “a heavy amount,” ete, Howewver,
we note the Agency's web site referred readers to NYC guidance and that a
NYCDOH press release reassured residents that it was “unnecessary to wear a mask™
while cleaning indoor spaces. and if a HEPA filtration vacuum was not available.
simply “wetting the dust down with water and removing it with rags and mops is
recommended.”

In regard to potential exposures o asbestos and other contaminants, we note that a
study of immigrant workers used to clean indoor space contaminated with WTC dust
disclosed that these workers were not provided with personal protective equipment.
The study reported thar these workers reported health symptoms including coughing,
sore throat, nasal congestion, chest tightness, headaches, fatigue, dizziness, and sleep
disturbances that worsened after September 11, 2001, Further, a NYCDOH survey
conducted in October 2001 found that the majority of residents polled had not
followed the recommended cleaning procedures of using wet rags and HEPA
vacuums. With respect, to the effectiveness of the cleaning swudies, we note that
EPFA’s Confirmation Cleaning Study report dared May 2003 found that:

- ofie fo Hiree cleaRings were Recessary o reduice contamination levels 1o
below health-based benchmarks, and the number of cleanings required generally
correlated with the levels af contamination iniviafly identified in the units.

We continue to believe unprotected workers and residents may have experienced
unngcessary exposures to asbestos and other pollutants.

We agree EPA repeatedly stated that workers at Ground Zero should wear respirators,
and that the Agency raised these concerns to local officials as discussed in Appendix
L of the report. However, EPA’s advice that workers wear respirators was directed to
Giround Zero workers at the debris pile. and not o workers who cleaned contaminated
indoor spaces outside the perimeter of Ground Zero. In regard to EPA’s statements
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that they repeatedly advised sensitive sub-populations and people expeniencing acute
symptoms to consult a physician, we note that these warnings were not presented in
EPFA’s press releases. We attempted to verify the extent to which EPA advised these
other groups through other forms of communication. For example, we reviewed
briefing notes prepared for public mestings that EPA. These briefing notes showed
that EPA officials intended to discuss sensitive populations at two public meetings in
Oetober 2001, We also reviewed newspaper and other news articles to determing
when EPA publiely provided such advice. Based on the evidence EPA provided o
us, and our own independent research, we were not able to conclude thar EPA

“,.. repeatedly advised anyone with acute symptoms to consult with their
physicians. "

We acknowledge the difficulty in implementing NESHAP work practices in the
aftermath of the WTC collapse and agree that these work practices should not be
implemented to the detriment of reseue operations in any emergency situation,
However, even in the aftermath of an emergency, appropriate measures should be
taken to the extent practical to reduce the exposure of emergency responders, clean-up
crews, and the surrounding public to asbestos emissions.

We agree that EPA conducted many activities to support efforts to alert Ground Zero
waorkers to health-related issues, and we discuss these actions in Appendix L of the
report.

EPA notes that the public sometimes wants information that is not scientifically
available, or is not available quickly. We agree that this may sometimes be the case.
EPA guidance in discussing the 4% rule of the “The Seven Cardinal Rule of Risk
Communication” states: “If you do not know an answer or are uncertain, acknowledge
it and respond with the answer as soon as possible,”

The Agency states that there are many residential and commercial buildings below
Canal Street, and that a cleanup program including all of them would be a
‘monumental undertaking that EPA studies and data indicate is not necessary, We
agree that this would require a significant effort. However, the former EPA
Administrator stated in September 2001 that the President made it to clear to spare no
expense and o do everything needed 1o make sure the people of New York City were
safe as far as the environment was concerned,

We agree that the vast amount of outdoor dust and debris has been removed, and thus
exterior sources for contamination of indoor spaces have been significantly reduced.
However, any indoor spaces contaminated with WTC dust that have not been cleaned
using proper techniques will likely remain contaminated. The Agency notes that in
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95% of the residences that were cleaned and tested or cleaned only, the asbestos
readings were non-detect. [t 1s encouraging that 95% were non-detect. However, it 1s
not clear which sampling methods were used in obtaining these readings, what
asbestoz levels were present in the remaining 5 percent, and whether EPA believes
possible asbestos contamination in 3 percent of the residences is acceptable. See note
24 for our comments regarding cleaning effectiveness.

Concerning the use of aggressive sampling, we agree that the use of a leaf blower
does not represent normal activity in a residence. Neither does the use of a leaf
blower represent normal activity in a school room, although the AHERA standard
requires its use for clearing a school room after an asbestos abatement. Under a
standard asbestes cleaning, all items in a room would be cleaned thoroughly, even
documents as was done when cleaning a courthouse in Titusville, FL. In a private
residence, especially when cleaning is voluntary and the owner can refuse to have
individual items touched. it is extremely difficult to ensure that each item is cleaned
of every microscopic asbestos fiber, vet this degree of cleaning should be the intent of
the cleanup. Use of a blower prior to aggressive sampling serves to stir up the air, re-
entrain dust and fibers in the air stream, and allow negative air filtration equipment to
trap fibers that have been missed in the wet cleaning process or skipped entirely. It
thus can be as much a cleaning procedure as a sampling procedure. We believe it is a
necessary adjunct to the type of cleaning performed in NY C.

We accept EPA’s statement that Agency officials qualitatively evaluated the potential
for health risks beyond the current boundaries established for the residential cleanup.
However, if a future disaster were to occur, we believe the boundaries of any
povernment-organized eleanup should be based on a systematic. quantitative approach
i determining the extent of contamination,

EPA issued a revised “World Trade Center Indoor Environment Assessment:
Selecting Contaminants of Potential Concern and Setting Health-Based Benchmarks,”
as well as a “Response to Peer Review Comments on the Report.” We note that both
these documents cite the “World Trade Center Background Study Repont™ and the
“Interim Final WTC Residential Confirmation Cleaning Study™ which were issued in
April and May 2003, respectively. Neither of these documents were available when
the TERA panel peer reviewed the original COPC document in October 2002. In
light of the significant, detailed comments that the peer review panel had on the
original report. the detailed responses made in EPA’s response document, and the fact
that additional information is now available that was not available during the first
peer review, we continue to believe it is appropriate that EPA re-submit the revised
report, with newly issued supporting documentation, for peer review,

EPA states the belief that “. . . health-based asbestos-in-air clearance testing is
effective in reducing the potential for risk related to [other] WTC contaminants.” We
fiote that 82% of the residential units re-cleaned during the Cleaning Study [Interim
Final WTC Residential Confirmation Cleaning Study, Vol, 1, pp.113-114] had to be
re-cleaned because the sampling filters were too clogged with dust to be analyzed.
While we agree with the decision to re-clean residences under this circumstance, we
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also mterpret this to mean that, after cleamng, the umts were still o dusty to pass the
clearance test over 80 percent of the time. This is evidence that the cleaning process,
although conducted under close EPA oversight, was often not successful. We had no
evidence that this cleaning process would be more successful under the oversight of
others, nor that the risks from exposure to other contaminanis would be significanily
reduced when the residence passes the asbestos clearance test.

‘Our recommendartion applies to the interior building system in buildings with central
heating, ventilation, and air conditioning (HVAC), composed of furnace/cooling coils
and condenser, plenum, filtration system, supply ducts, and return ducts or return
open air plenums. We continue to believe that these buildings should be treated and
cleaned as an entire building system rather than as individual apartments because of
the high likelihood that uncleaned subparts of the system will re-contaminate the
entire system when the system 1s re-energized after cleaning of registers/ducts in a
single or small group of apartments. We do not believe the absence of “widespread
exceedences” provides sufTicient assurances that public health is protected. EPA’s
own regulations state that asbestos is a known human carcinogen with no known safe
level of exposure,

As indicated on page ¢ of its response, EPA indicates that it has coordinated with
OSHA throughout the indoor cleaning program, and that OSHA is prepared to address
worker complaints. While we commend EPA and OSHA for coordinating on this
issue, we continue to believe EPA, OSHA, and FEMA should assess the need for a
waork space cleaning program and formally come to an agreement as to whether or not
waork spaces should be addressed pro-actively by a cleaning program.

Based on the events that unfolded after September 11, 2001 it is clear that the public
looks to EPA for its advice and opinions on issues related to the environment. We
expect that the public and the Department of Homeland Security will continue to look
e EPA for its professional advice and judgment on matters related to the
environment.

138 Report No. 2003-P-00412



294

Appendix §

New York City’s Response to Draft Report Excerpts

NRCHAEL & 1 atinin Law DEPARTMENT
P

THE CiTy OF NEW YORK

1

KENNETH A
Pl (113} P10

o G163 3o
chenfie e gor

Augast 4, 2003

BY FACSIMILE AND OVERNIGHT DELIVERY
Mr. Rick Beusse

U.5. EPA Office of the Inspector General

DBail Dirop: N-283-01

RTP, Marth Carolina 27711

Re: City of New York's Resparse To Drafl Evalustbon Report: EPA’
Reepansc o (e World Trade Center Collapse: Lessons Learned,
Assignment No, 2002-0000702____

Drear Mr. Beusse:

Thamk you for the opportunily to respond to the revised cxcerpts from the Draft
[Evaluation Report: EPA’s Response to the World Trade Certer Collapsc: Lessons Learmed,
Assignment No. 2002-0000702. This responss i3 on behall of The City of Mew Vork (the
“City"). In addition 1o this response, the City requests that you consider the City"s respense to
ihe imitial excerpls tht the EPA frwardod Lo the Cily. Thal response was made by letter dated

July 7, 2003 from this office to the Environmental Frotestion Ageney (“EPA™), a copy of which

is cacloscd, and was supported by subei . by letters dased July 10, 21 and 22,
2003,

WY gV
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Page 2
Mr. Rick Bousse
Augusi 4, 2003

Befure commenting on the cxcorpls thel wore farswarded o the Clity, we aole that
although this office requested the entire drafl report s thal the City would best be able to address
the portions of the report conceming the City, only excerpts were supplicd. Without access to
the entire draft report io place scctions conceming the City into conlext, the City is
disadvantaged in providing commenis to the excerpts. However, portions of the excerpts.
conceming the City compel a cespanse by the City and the City herely responds 1o the best alits
ability, as follows:

L. The third semtence in the first paragraph on page 1 of the excerpis of the
revised draft report is misleading. The scntence implics that the EPA assumed a lead role
in responding to indoor environmental concers because of erilicism of the Cily. It
imphes furthermore that criticism of the City was warranied, The evidence does not
support a conclusion that the EPA ook a lead role with respect to this issue solely
because of crilicism of the City. There were a number of factors present al thal time
which appear o have infl d the EPA, includi iticiam of the EPA and the initial
availability of federal funds st that time 1o address this issue. More importantly, there is
no evidence that any eriticiam of the City with respeet 1a indoor environmental concerns
was warranfed. Also, the sentence refers 1o EPA initiating a multi-agency task force at
that time. This implies that this wes the first time th (ederal, state and Cily agencies
worked together o address this issue. The documents supplied by the City show that
federal, state und City agencics worked lcrgﬁie In:g'\mug Seplember 12, 2001 1o
ndclmsaumdnuwlynl‘ i issues, ing indoor ey ial concerns.
We recommend ihat the sentence be revised 1o read, “EP A began lo assume a lead role
February 2002, when the Agency chaired a mulli-agency lask force to continue to address
concerns aboul the indoor environimedt ™

2, The City bas stmilar commenits with reapect fo the paragraph labeled “Indoor
Contamination Response™ on page 1. This paragraph refers to concems raised by public
and elected afficials and specific criticism of the City. A gain, including this criticism
appenrs o imply that the criticism was warranted, particularly since the City's position is
not presented. We note that in the same paragraph, where criticism of the EPA is set
forth, the EPA’s position i3 presenied m rebuttal to the criticism. The City believes that
the evidence does not support the eriticism of the Cily, For example, criticism

ing delegating testing aind i efforts to building owners und residents is
unwarranted. The City did not detegate this responsibility to owners and residents, The
owners and residents always have had this responsibility, it was never the City’s
respongibility to do thiz and consequently the City could not delegate what it did not
have. Similarly, there is no evidence that the City did nat enforce proper proceduzes for
cleaning asbostos where it had the enforcement authority or that the City gave improper
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Page 3
Br. Rick Beusse
August 4, 2003

advice to the public on testing and cleaning procedures. As noded in (he City’s previous
submission dated Jely 7, 2003, the EPA adopted the City"s advice o ils cilizens,
Moreover, including these criticisms implies that there was ashestos in these buildings.
There is no evidence to support a elaim thal any significant number of buildings were
contaminated with ashesios. Both the mmplmg conducted by many agencics and the
City's respanse o Lai where out of over 300 responses 1o
complaints there was on]y 1 finding, nfa.d:l::smu ahove the threshold level, demonstrate
that ashestos containing material was not present shove he threshold level in these
buildings, References to eriticisms are also nat approgriate for this substantive section of
the EPA report. The City does not dispute that there was criticism, but the criticism is
imelevant to whether the City and EPA followed the appropriaie statules, regulations and
procedurcs. While the eriticism may provide an impetus for conducting an evaluation, it
dees not provide any substantive basis for the findings in the repon. To include the
criticism in the substantive portion of the report in the manner in which it is included
erronecusly implies that the eritieism hag beer, i and is unduly prejudicial 1o
the City. Acvordingly, the City recommends that this paragragh be debewed.

3. Concerming the second scntence in the paragraph labeled “Initial Actions
Taken by New York City and EPA™ on page 1, although the City was not provided with
{he documentation, the City has been informed that there is EPA documentation

ing an alleged siat: by the City that it would nol be requesting federal
aszistance. The decumentation, which appears to be quoted on pape 4 and 5 of the
revised report, refers 1o a conversation between the EPA and the 1.5, Public Health
Service and the New York State Department of Health, where these apencies allegedly
relayed to EPA the alleged statement by the City. It is impossible for the City to
comment on the source of the statement given its vagueness and the fact that it is hot
attributed to any individual or agency. The City can, however, confirm that the staterment
is contrary 1o its Tepeutedly expressed position that it weleomed any authorized federal
assistance al that poinl in time. To inchude this statement and purport to charaetenze the
City’s pozition based on a single, unatiributed, oul-oFconlext statenent iz unfair to the
City. This is not the type of reliable evidence that should be required to support tmdmgs
in an Inspeetor Genesal report. The City therefore rece I that the
deleted.

4. Conceming the last sentence in the first full paragraph on page 2, the City
believes EFA Region 2's comment that it did not want to take 2 more assertive stance
because it would creale a confrontation is not valid for more reasons than just that EPA
was the lead agency for Emergency Support Function #10. From Scptember 12, 2001 1o
the end of the Response Effort, the EPA was thoroughly involved in the effort. EPA had
& “seat at the table” as d } by the d bmitted by the City. Moreover,
there was a cooperative relationship between EFFA and the City. The EPA provided
support for the Response Effort’s overal] health and medical response, which coordinated
both environmenlal health and worker safety issues. In fact, when al 2 point in time
during the Response Effort, EPA suggested that its funetions be transitioned to a
contractor, the Cily urged the EFA not to da thig and to continue (o mainiain an on-site
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presence and be part of the tem., To suggest that EPA could not become more assertive
or involved hecause it would create s confrontation is inconsistent with the evidence.

5. The first paragraph in the section labeled “MNow York City"s Initial Response™
on page 2 is misleading. Tt fails 1o mention that the Citys policy and practice in the past
was to hold building owncrs responsible for maintaining a safc covironment and when
wecessary cleaning up their buildings. In other previ i the federal g
did not provide for federal funding to municipalilies 1o clean privalely owned buildings
or properiy, The City consequently had no authorily to request reimbursement for this
activity and vo authority to cnfer privately owned buiidings o effect such a cleanup
without the ownes"s consent or the finding of immincat hazand. Thus, the seeond
sentence is misleading, We recommend thet the first three sentences be modilied s
follows: “Consistent with past praclices and federal low, building owners were initially
held respomsible for cleaning their own buildings. Acconding to New York City officials,
1he issue of funding the cleanup of privately owned buildings was discussed with FEMA
and the EFA. ally, the fiederal position was that the StafTord Act, the stamte which
provides authority for federal disaster responsc, did not provide diroel funding w the City
Tor cleanup of privately owned buildi During this di: ion, the federal i
were informed that owners of privately owned buildings would be responsible for
Funding the cleanup of their buildings and agreed with this course of action, Building
awnets, who needed help, were directed 1o the Disasier Assistance Service Uenter
(DASC) where they could apply for financial asststapce fom FEMA ™

6. Conceming the first full paragraph on page 4, which beging, “NYCDEP
officials told us . _ " the paragraph is misleading in that there never had been a
vertification program 10 determing the level of compliance with NYCDEP instructions
concerning cleaning of privately owned buildings. Also, the paragraph does not reflect
the proactive cfforts of the NYCDEP and the fact that NYCDEP not enly told EPA it
cleaned all of the rest of the buildings, but provided documentation. The City suggests
that the firsl sentence be revised to read, “NYCDEF officials told us they have nover had
and did not create o eortification progrm, not did they have autherity to create such a
program, to determine the level of compliance with their instructions regasding the
testing and cleaning of ashestos ingide buildings, unless & complaint was made or an
ashestos ahalement notification was filed with the City.” The City suggesis that an
additional senience he added that states, “However, NYCDEP made significant efforts,
including establishing an additional “hatline™ to inzure that residents could obtain
il i g ash eleanup and could report any ashestos related
problems.™ We suggest that the last sentence of the paragraph be revised W read,
“WYCDEP officials provided documentation that the remaining buildings were cleaned
hy NYCDEP with FEMA funding.”

7. With rezpeet to the first full paragraph on page 5, which alleges thal New York
City oilicials told EFA that the City would not be requesting EPA assistance with respect
1o sampling and reoccupation issucs, without further information such as who the New
York City officials were, or even what Mew York City agency they represented, it is
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iinpussible for the Cily bo comiment on the source of the allegation, Again, the City at
that time was willing and eager to accept all authorized federal assistence. Moreover, as
shown in the documents submitled by the City, the City had sccepted U.S. Public Health
Service and Agency for Toxic Substances and Dizease Registey (ATSDR) assistance in
condueting indoor air sampling. Thus, it would be inconsistent for the City to refuse the
assistance of the EPA — another federal agency — in this matter. In fact, EPA
participated in the discussion with ATSDR concerning the protocol for the Indoor Air

Study. The City has already cd ing the alleped t made on
Seplember 20, 2001, which is referenced in this paragraph (see item 3, above) and will
not Tepeat s o The City that the two sentences thal refer o the

stalemerts allegedly made on Oclober %, 2001 anid Septerber 30, 2001 be deleied.

%, The City belicves that the paragraph labeled “Multi-Agency Residential
Cleanup Undertaken™ on page 5 is somewhat misleading. The sccond sentence suggesis
that the sole basis for EPA"s invalvemnent in indoor air in Febraary 2002 was that it
beleved the City could not handle all the issues invohved m this matter. This i not
accurate, First, EPA did not jusi become involved in indoor issues in February 2002. As
shown by the documents submiited by the City, EPA was involved in indoor air 3ssues &8
carly as September 29, 2001. Second, there were a nusmber of events that coaleseed
around February 2002 that brought about more involvement in indoor issues by the EPA,
including, public criticism of the EPA and, perhaps most importantly, the imitial
availbility of federal funding for indoor cleaning of private residences. Therefore, the
City recommends that the second sentence be deleted.

9. The first paragraph in (he gection labelcd “EPA Role on Indoor Environment™
on page 5 is misheading. 1t refers to the portion of the NCP which allows a state or local
agency to take the lead rode in the case of a hazardous substance release. However, in
this case, the sitc was nol declared a hesardows waste site. We recommend that a
footnole be added 1o fhis sentence noting that the site was not dechared a hazardous waste
Ssile.

10. In the first paragraph of the subseetion labeled "Cleaning Instructions™ on

1: aac f, the rc])oﬂoplnca that as a result of the failure of the City to recommend that
tonal eleant Inngmmhcnmms]:smyhavemwﬁr

mdwu.uals whe cleancd their residences without using respi and other prof
cleaning equipment. This is speculation that 1z not supported by the mndenm Indoor air
sampling data abong with the “Interim Final WTC Residential Confirmation Cleaning
Study,” completed by EPA Region 2 in May 2003, confirm that the methods
recornmended by the City, and sdopted in the EPA website, were appropriate.
Accordingly, we recornmend that this paragraph be deleted.

11. The last paragraph in this section is also inaccurate. The City strongly
conlests the current opinion of asbestos medical cxperls contained in the first senience of
this paragraph. First, « huge body of test results established that ash anat
in indoor air was virually noncxistent. Also, the conclusion of the experts completely
ignores the practicality of the siluation, in that for respiratory protection to be effective,
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the user must be fit tested first and also that it is medically dangerous for an individual 1o
wear i respirator without being medically cleared. Finally, the last two sentences of the
paragraph are sheer speculation. There is nn evidence as Lo how the individoals cleancd
their residences. Mors importanily, as noted previously, thers is no evidence of ashestos
contamination in indeor air that would support the requirement 1o use abaterwnt
procedures or support the speculation that it ak F durcs were not used, health
rigks would be ngreased.  Accordimgly, this paragraph should be deleted.

12, Page 7 provided 1o the City is blank,

13. As aiechnical comrection, in the first puragraph on page 8, the New York
State Departmend of Labor, not the Department of Environmental Conversation, 15
delegated the responsibility for impl ing federal regulations under the KESHAP
program.

14. Conceming the first full paragraph on page 3 of the draft repor, the City
helicves that given the prominent mention of the NESHAP notification requirement, this
paragraph should include a sentence indicating that the EPA, because of its involvement,
had functional notice of the demolition and cverything concerning the demolition and
that, as a practical matler, notification would not likely have changed the manner in
which demoliion was comducied. We recommend that the following sentences be added
al the beginning of the paragraph, “While the EPA and other agencies were ol provided
foammal written notice of the WTC demolition activities, the EP'A and other regulalory
agencies had notice, in advance, of the demolition activities and the manner in which they
wrere being condusied as a result of these agencies” invelvement in the Response Effort,
EPA and the other regulatory agencies did net object to these activities and even il foemal
written notification was provided, i is doubtful the activities would have been conducted
in any different manner.”

15. As the only intact asbestos containing material encountered al the WTC site
was below grade, (he City recommends that the firs: sentence of the first paragraph on
page 10 be revised to read, “Both NYCDDC and EPA officials told us that ashestos
containing material (e.g., pipe wapping, sieel insulation) was only encouniered below
grade, and when it was cocountered during remowval it was tested and treated in
aceordance with ashestos sbatcment procedures.”

16. The last sentence of the footnole on page 11 should be modified o provide a
more complete explanstion. The sentence should read, *Furthermore, they stated that the
vehicles did not require decontumination since they were not transporting hazardoua
waste s defined by the EPA under 40 CFR Part 260-280. While deconfamination
procedures were not required, wash down procoduns were mandated ™

17. The first pasagraph in the section labeled “Transfer of Dichris to Barges™ on
page 12 is misleading and unfairly prejudicial 1o the City. 1 is based on citizen
complaints rather than substantial evidence. The testimony of people complaining may
be & uselul starting point for analysis but it must be evaluated very carefully, This has
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ot been done here. This paragraph, without any critical evaluation at all, seems to
aceepl all of the complaints as true. The verifisble evidence available, howewver, sugpests
that the complaints are unfounded. Only one aspect of the testimony 15 true.  The tnucks
tramsporting WTL debris were not marked as carrying hazardons waste, They were not
marked in this manner because they were nol carrying bazandous wiste as defined by the
EPA. This is just onc ple of testi that should have b ticall luated
before being included in the report. Of more concern is the uncritical acceplance of
festimany of trucks not being wetted down properly and trucks nol being covered
properly, hoth allepedly resulting in the release of dust. The area around Stuyvesant High
Sehool was among the most thovoughly monitored in the City. There is no data wo show
(et this srea was contaminated by the operation of the transier station for WTC debris
from trucks 1o barges in the vicinity of the High School. Thus, if thene was a release of
dust, i1 was so insignificant as to present no risk at all to health and safety and should not
e highlighted in thiz report. EPA, itsell, rep thar air sampling ing barge
operations indicated that 99.83% of the samples were below the screcning levels, The
City consequenily rocommends that this paragraph be debeted.

1%, The paragraph that begins at the botom of page 12 should be modified. The
last sewtenee reports that there was lead found in the ventilation sysicm of Stuyvesant
High School. The sentence also reports that it was nol determined whelher this lead was
from WTC fallout. Environmental monitoring in lower Manhsttan indicates that airbome
lead levels averaged over 90 days (from September 2001 through Movember 2001) did
1ot exoved the EPA National Ambient Air Quality Standard (NAAQS) of 1.5 ug/m3.
Given Crese results and the ubiguity of tetraethyl lead in urban environments from its nse:
in beaded gasoling, it is very unlikely that the lead found in the venlilation systei was
from WIC fallout, Even if it was, this has nothing to do with the City's response to the
terronist attacks o the Warld Trade Conter. 'While this may be ol sorme academic
intercst, it has no place in this part of die report. The City recommends that this s=ntence
e deldetad

19. The first paragraph in the section labeled “Asbestos Levels During
Dlemolition and Debris Removal™ is misleading. It unduly emphasizes that after
September 2001 thers were 7 air itoring samples which ded the AHERA
standard. The paragraph fals 1o mestion thar EPA collected a total of 12,676 amhient
samnples in lower Manhattan for phase contrast light microscopy analysis and 8,871
sarnples for trassmission clectronic microscopy analysis, Considered in this context, the
fact thar there were only seven exceedunces demonstrates that the response actions taken
were appropriale. The report mischaractenizes (he seven excesdances as showing the
sporadic presence of asbestos in the ambicnt air, Given the extensive monitoring, less
than one exceediance per maonth can hardly be characterized as “sporadic.” We
recommend that the pursgraph be revised to delote the table showing the exceedances and
any reference to the table be deleted. Also, the reference that two of the exceedances
were near Stuyvesant High Scheol should be deleicd. Reference 1o Stuyvesant implics
that this location should be given prelerence over other locatives near the site. The fourth
sentence of the paragraph should be revised to read, “Out of approximately 21,000
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sarmples taken from October 2001 throwgh May 2002 thers were only seven excesdances
of the AHFRA standard ™

20. The second full paragraph on page 20 beginning, “The indoor residential
cleanup program™ is inaccurate. The sceond sentence states that the Govemnor of New
York did net declare a public healih emergency. In fact, the Governor declared

] emergency,” which is construed to include o public health emergency. Also, the
fourts sentence states that the City indicated that an indoor clcanup was not necessary.
This is not correct. At po time did the City indicate that an indoor cleanap was not
necessary. In Fact, carly in the “Response Effort.” the Cily inquired conceming the
availability of federal funds to pay for such a cleanup. The City also wadely disseminaied
guidelines Forbulldlngmwd Lenants 1o clean indoor spaces. The City accondingly

d he modified Lo delete tie phrase, “and the
Gwmnrofﬂcw Work did not declare a public bealth emergency for this incident.” We
i that the fourth of the h be deleted.

2. We strongly recommend thal the respiraior sections contained within pages
16 through 19 be completely taken out of this report, Work place safety and personal
protective squipment are matters within the jurisdiction of OSHA. These matters are,
therefore, inappropriale for assessment by EPA-OIG. Further, much of the material
concerning respirators appears to be based on two seports that are inaccurate, meomplele
and insufficiently researched. 17 these sections remain in the report, we advise the
following: The section entitled “Respirator Use at Ground Zero Lacking” should be
changed 10 “Respirator Use at Ground Zero.” Within that section, the first senience
should be changed to read: “A widely publicized aspect of the WTC response was the
lezs than Im;omylimu with requirements le uss respirators by rescue and
construction crews,” since (here was not a total lack of respirator use. The sccond
sentence should be changed to: “Tt wag beyond the scope of this revicw 1o determine the
extent of noncompliance with respirator requirernents and why this occurred™ for the
same reason, The fourth semtence within that section shoutd read: “Our limited work in
this aren indicated that respirators were widely available but provisions of the site

for using reapi wese not fully complied with for a number of reasons™

since thera was a plethera of respirators at the site. The sixth sentence contains several
inaccuracics and should be changed w: “Other reasons appeared to include (e
respirators’ inlerference, due to the state of the technology, with the ahility of emergency
waorkers 1o communicate and conflicting messages about the air guality al Ground Zero.™

22. The section entitled “Reporis on Lack of Respirator Use” on page 17 should
be completely deleted beeause, while i purponts to Tepresent a (ot picirc of site
operations, itin fet prescts a very narow and skewed snapshot by the author, who wis
a1 the site for a very limited nurnber of hours, and who misidentified a key City agency —
the Department of Design and Consirection — and its rolc in the rescue snd recovery
efforts. The buliet points should be taken out with the exception of ihe point starting with
“During the Sepiember 22-26 period,” because there were thousands of rescue and clean-
up workers on the site and 3 DDC official monitoring safety ot the site personally
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observed many who did wear respirators diligently. There are hundreds of photographs
thad depict the use of respiratory equipment and hard hals. Respirator use was tracked
anel enforced throughow! the response Lo the disaster. In addition, this was not a
hazardous waste operation. OSHA defines the scope of a “hazardous wasie operation” as
‘clcanq:opﬁﬂmluﬁpuledhyagomlmﬂﬂdbﬂdy.whﬂhﬁ Federal, m.locdor

ather, § ad b —
siles" Allanugh the debris prodisced by the nullupaauu[‘lls WTC did contain minor
concentrations of various contaminants, including ashestos, fiberglass and alkaline
cerment dust, extensive sarpling never indicated the presence of harardous waste as
defined by the FPA in Resource Conservation and Recovery Act regulations 40 CFR
Parls 260-280. In addition, there was an aggressive safety and health cffort underway,
spearheaded by the DDC and OSHA working in close collaboration. Begirming
September 12, 2001, daily health and safety mestings were held wnd sttended by mulliple
City, State and Federal agencics, including EPA, FEMA, OSHA, DEC, DDC, DOH,
DEF, FDNY, NYPD and QEM, together with the contractors™ safiety personnel, at which
lrmnmtormg and PPE protocols were discussed and established. There wasa

¥ “Accident P ion Plan®™ in place from Sepiember 14, 20071 through

chuhﬂ‘” 2001, at which time the World Trade Center I:mupncy “Environment,
Safely and Health Plan™ wenl into effect. Teams of safety and health professionals
worked around the clock providing “direct intervenlion™ (o get workers 1o comply with
basic safoty and health reguircments, especially the use of PPEL There wene as many as
30 nl'ﬂ:ypmfmmkunsmmh day. Ubl!.& l:l:lployl»s wvmcanmnllymung the
site with safety cquipment, and provided and p y fit
d]uhn;nﬁﬂdegaxppummﬂmm There arc tens of thousands of
documents which record these mulli-agency healih nnd safcty efforts, many o[whuh
hive already been provided Lo the EPA. Additi can be provided upon
request,

23, On page 18, the first sentence beginning with *[n contrast™ should read as
follows: “In conirasl 1o the recovery operation at the WTC site, the January 2002 report
noted thal workess conducting WTC debris sorting and inspection al the Fresh Kills
landfill wore half-face respirators, hard hats, eye protection, and Tyvek saits.” Thc
language that the work at Fresh Kills was handled as a “hazardous waste
stiould e eliminated because WTC debris at the Fresh Kills landfill, and at Grownd Zero,
did not call for a hazanious waste response under OSHA or EPA slandards, nor was it
handled as such. The nexi sentence shonld begin: “The author apined” to avoid an
emoneous impression that the reported information was an EPA finding. The sentence
beginming “In other words™ is inaccurate and should be replaced with: “The suthor's
perception was thal PPE use was more prevalent sl the Frosh Kills landfil] than at the
WTT site.” The repon 2s written is again misleading in describing (he debris as
hazardous waste, and mischaracterizes the Fresh Kills land fill openstian, which presented
its own unique, multi-faccied challenges, as “less hazardous.™

24, On page 19 the first sentence of the first full paragraph beginning “As the
rescue phase progressed,” should be changed to read 25 follows: “As the rescue phasc
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progressed, EPA wmnnﬂh&ﬂmm;wcmmnﬂwuuﬂnlm
than, 1 ance with i 2 Grownd Zero and outlined these
mmnH«hWCU’)H d.uMOcmbﬂ'F 2001." The third seistence ol that
parapraph should resd *The letter noted that EPA bad recommended and continted ta
recommend that workers at (he site wear respiralory protection, and that workers comply
mhmewmmMmﬁWﬂtlmwmwhmwn.
wnel other locations.” Again,
hazardous waste operation, lﬂilhlawmmlmehmwull

To make it casier 10 understand our proposed modifications o the nespirator

sections contained within pages 16 through 19, 1 have enclosed a copy of the excerpts from the

drall report with i i ining our prop !
Thassk you for the apportunity le comment voncerning the revisod draft report. 11

you have any questions, please do nat hesitate 1o contact me or my staff,

Wery truly yosms,

=
Kemmeth A
Chief, World Trade Center Unit
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Appendix T

0IG Evaluation of New York City’s Response to Draft
Excerpts

The following numbered notes respond to the numbered comments in New York City’s response
in Appendix 8.

We agree that there were 2 number of factors that caused EPA to assume a lead role in
responding to indoor environmental concerns, and that only presenting the criticism of’
NYC and not EPA would be misleading. Our draft already recognized that EPA was
criticized as well and that this also influenced their actions regarding indoor concerns. The
gentence has been clanfied by deleting the lead-in clause that enly cited enticism of New
Yaork City. The sentence now reads as follows:

EFA began to assume a lead role in February 2002, when the Agency initiated a
multi-agency task force 10 address concerns about the indoor environiment

We presented the criticism as background information that is necessary for the reader to
understand the information that follows and to put this information into proper context.
Regarding indoor asbestos contamination. evidence does not support the City’s contention
that there is “no evidence to support a claim that any significant number of buildings were
contaminated with asbestos.™ Appendix K to our report points cut that an October 12, 2001
study of two residential buildings — one presumed to have significant WTC dust
contamination and the other not — found that both buildings had significant ashestos
contamination, ranging from 6.277 to 10,620 s‘fmm2 in one building and from 141 to 379 in
the other building — all of which are above the 70 s/mm2 level. As we also point out, from
September 2001 to September 2042 {when the indoor testing and cleaning program was
implemented), many residents returned and cleaned their own residences, leaving it
unknown as o the level of WTC dust contamination that actually was deposited in their
residences, Further, EPA recent cleaning confirmation study report notes that one to thres
cleanings were necessary to achieve the health related clearance levels. We do not believe
changes are needed.

We do not agree with removing the cited information. In our opinion, an EPA Regional
Administrator’s letter to a United States Congressman is evidence that we can cite in our
report. Further, EPA"s Situation Reports represent evidence we can cite as these are
contemporanesus documents, that are completed soon after events are observed. We have
included NYC's position on thig izsue by adding the following sentence to the paragraph:

MNew York City officials disagreed with the characterizations of their
statements presented in these documents and told us that they repeatedly
expressed the position that the City welcomed any authorized federal
assistance at that time,
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Mo change is needed as this portion of the draft was removed during the editing process.

The City's position has been included in the final report as follows (revised sentences in
italics):

Iniviedly, building owners were field responsible for cleaning up their own
buildings, including interiors and exteriors. According ro New York City officials,
the issue af fimding the cleanup of privately owned buildings was discussed with
FEMA and EPA; and the inival fedeval position was thar the Stafford Acr fthe
fmplementing stavute for the FREP ) did wor provide divect funding o New York

Ciry fiwe this cleanup. New Yok Citv afficials safd thar duving this discussion they
informed the federal agencies that building owners would be responsible for
Sfremding the cleanup of their bldings and the federal agencies agreed with this
pasition. Under this arvangement, owners of rental units were responsible for
cleaning apamment walls. ceilings, and floors; common areas, such as hallways
and lobbies; and heating, ventilation, and air eonditioning (HVAC) systems, when
deemed necessary as explained in guidance provided by New York Citv. Renters
were responsible for cleaning personal belongings, In resident-owned
condominiums, residents were responsible for cleaning their units, while building
owners were responsible for cleaning common areas and HV AC systems.

Mo change is needed as this phrase was deleted during the editing process.
See response w note 3.

See response to note | where we explain that there were a number of factors that caused
EPA to assume a lead role in responding to indoor environmental concerns, However,
according to the EPA Chief of Staff. who was highly knowledgeable of EPA’s reasons for
becoming involved in indoor environmental concerns, EPA’S reasons were as stated.
Further, recognizing the imponance of this information, we confirmed this and other
information obtamed from the Chief of Staff in writing,

A site does not have to be officially declared a "hazardous waste site” in order to engage
atate/local response. The NCP Part 300,300 containg the state role provisions. Nothing in
this section precludes state/local involvement based on a formal declaration of the site.
CERCLA and the NCP plainly allow states to respond on their own to non-NPL sites, and
tor decide whether to become the lead or support agency in Fund-financed sites.
MWonetheless, NYC's suggested footnote has been added to ensure clarity in describing the
response,

The cited sentence is based on evidence presented in the report which suggesis that persons
cleaning apartments that contained WTC dust may have increased their long-term health
risks if they did not wear appropriate personal protective equipment. In regard to the
“Interim Final WTC Residential Confirmation Cleaning Study,” the study report notes that
1 to 3 cleanings were necessary to achieve the health-related clearance levels. with the
number of cleanings related to the extent of dust in the unit. Further, the clearance levels
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were established to cormespond to a 1 10,000 increased hifetime nsk of cancer, Asa
matter of comparison, for a Superfund site cleanup the desired cleanup goal isa 1 in
1.00H) 0M) increased lifetime risk of cancer with a mimimum goal of 1 in 10,000,
See response o note 2.
No comment needed.
Suggested change made.
Section clarified by adding the following statement:
New York City officials maintained that EPA had functional notice
of NESHAP related activities through its participation at these
meetings and that it was deubtful that notification would have

changed the manner in which these activities were conducted.

The report already points out that asbestos removal activities prior to September 11, 2001,
were of accessible asbestos matenals, not all asbestos materials, No change made,

The last sentence of the foomate was revised as follows:
They alzo said that the vehicles did not require decontamination since they were nol transporting

hazardous waste as defined by EPA under 40 CFR Part 260-280; and while decontamination
procedures were nol required, wash down procedures were mandated.

Testimony at EPA Superfund Ombudsman, Congressional, New York State Assembly, and
New York City Couneal hearings 1s sufficient evidence to indicate a concern with remowval
activities. The OIG draft report presents a balanced discussion of this issue, as the
testimonial evidence was supplemented with the results of ambient air readings in the area
around the barge as well as a consultant’s opinion on the impact this may have had on
Stuyvesant High School.

Questions about lead contamination at Stuyvesant High School were mised in the news as
well as at EPA Superfund Ombudsman hearings. This information was retained in the final
report.

This paragraph was moved to Chapter 2 and revised during the editing process. During this
process the specific statements questioned by New York City were eliminated, Further, the
final report now includes the total number of air samples analyzed by the TEM method.

This paragraph was revised to eliminate the reference to a “public health emergency.” The
correct reference should be “immediate hazard.” We retained the FEMA officials’
statement about New York City’s position on the formal indoor cleanup program because
this was the position presented to us during our October 21, 2002 interview with the New
York City Department of Health and Mental Hygiene's Assistant Commuissioner for

151 Report No. 2003-P-00412



21,

307

Environmental Health, We have also retained reference to the memorandum provided by
the EPA Region 2 Administrator. The questioned paragraph was revised as follows:

The indoor residential eleanup program was administered by EPA and Mew York
City. FEMA officials told us that they normally do not fund indoor cleanups of
private spaces related o a disaster unless an immediate hazard is declared. FEMA
officials told us that New York City officials indicated a formal cleanup program
was not needed. Therefore, in May 2002, the EPA Region 2 Administrator
provided FEMA with a memorandum that furnished the necessary justification to
authorize funding.

With regard to federal agency responsibilities, we agree that worker safety and personal
protective measures are within the jurisdiction of OSHA, However, protecting human
health and safety in an emergency 15 a shared goal, and one in which EPA actively
supported OSHA, Additonally, EPA was cniticized for its efforts in this area and may
again face similar challenges in the future. Therefore, this is a legitimate topic for us to
address in our report.

The cited report is a public document, 1ssued by a Federal Agency, therefore it is sufficient
evidence for us to cite. In addition, the report’s findings related to safety measures at the
site were corroborated by press accounts, our interviews, and reports from various officials
present at the site. Further. we do not agree with New York City"s interpretation of RCRA
regulations. Asbestos, is a hazardous substance under CERCLA and, therefore, the OSHA
definition of a hazardous waste operation as involving hazardous substances is appropriate.
Therefore, we have retained this section in our report,

This section was revised to better reflect the cited report’s information and to eliminate any
misperception that the author's conclusions are those of our report. The section was
revised as follows:

In contrast to the recovery operation at the WTC site, the January 2002 repont
noted that workers conducting WTC debris sorting and inspection at the Fresh
Kills landfill were wearing half-face respirators, hard hats, eye protection, and
Tyvek suits. The author noted that respiratory protection compliance by workers
ar Fresh Kills was reported to be approximately 90 percent as opposed to 30-50
percent compliance at the WTC site. The author observed that:

o debwis is pulled by workers from the smoking, twisted
wreckape of the World Trade Centery amd then werred amid
haniled 1o a site where the debris is cavefilly sorted by
warkers wearing move profective clothing, much more
consistenth.™

Marenver, the author noted that workers at the landfill were officially informed

that not wearing respirators would result in disciplinary action, OIG investigators
from our New York office who participated in the recovery operations confirmed
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the report’s conclusions about the difference in respiratory use between the WTC
and landfill sites.

We do not agree with characterizing respirator use at Ground Zero as “less than 100%
compliance,” We agree thai the paragraph should be revised to directly quote the cited
letter and to eliminate the use of the term “decontamination.” The paragraph was revised to
read as follows:

As the rescue phase progressed. EPA emergency response officials told us they
were concerned about the lack of respirator use at Ground Zero and outlined these
concerns in a letter to NY CDOH dated October 5, 2001, This letter outlined the
threat of potential exposure of workers to hazardous substances, The letter noted
that EPA ., has recommended, and continues to recommend, that workers utilize
personal protective equipment and the personal wash stations to prevent the
spread of asbestos and other hazardous substances from the WTC to their homes,
cars. public fransportation, food service locations, etc.” The letter stated that EFA
had observed very inconsistent compliance with its recommendations, but did not
have the authority to enforce compliance with non-EPA/United States Coast
Guard employees, The letter concluded by recommending that the Ineident
Commander adopt and enforee a site-wide Health and Safety Plan. A copy of the
letter is in Appendix P.
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Appendix U

Distribution

EPA Headquarters

Acting Administrator

Acting Assistant Administrator for Solid Waste and Emergency Response
Assistant Administrator for Air and Radiation

Assistant Administrator for Research and Development

Assistant Administrator for Envirenmental Information

Acting Associate Administrator, Office of Public Affairs

Comptroller {2731 A)

Agency Audit Follow-up Coordinator (2724A)

Audit Follow-up Coordinator, Office of Solid Waste and Emergency Response
Audit Follow-up Coordinator, Office of Air and Radiation

Audit Follow-up Coordinator, Office of Research and Development

Audit Follow-up Coordinator, Office of Environmental Information

Audit Follow-up Coordinator, Office of Public Affairs

Associate Administrator for Congressional and Intergovernmental Relations (1301A)
Director, Office of Regional Operations {1 TOEA)

EPA Regions

Regional Administrators
Regional Audit Follow-up Coordinators

New York City Agencies
City of New York Law Department
EPA Office of Inspector General

Inspector General (2410)

Assistant Inspector General for Program Evaluation

Assistant Inspector General for Human Capital

Assistant Inspector General for Planning, Analysis and Results
Media and Congressional Liaison

Counsel

Science Advisor

Product Line Directors

Editor

Human Resource Center Managers
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EPA tracks air pollution
in two ways:

* Air quality measured
from over 3,000
lacations (over 5,200
manitars) across the
nation operated
primarily by state,
lacal, and tribal
agencies

« Emissions going back
‘more than 30 years,
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National Air Quality

A summary report highlighting our nation’s air quality
status and trends.

Highlights

National air quality levels measured at thou-
sands of monitoring stations across the country
have shown improvements over the past 20
wears for all six principal pollutants,

Siree 1970, aggregate emissions of the six
principal pollutants have been cut 48 percent.
During that same time, U.S. gross domestic
product increased 164 percent, energy con-
sumption increased 42 percent, and vehicle
miles traveled increased 155 percent,

Despite this progress, about 160 million tons
of pollution are enutted o the air each vear
in the United States. Approximately 146 mil-
Lon peaple live in countes where monitored
air in 2002 was unhealthy at times because of
high levels of at least one of the six prineipal
air pollutants.

The vast majority of areas that experieniced
unhealthy air did so because of one ar both

of two pollatants—ozone and particulate
matter (PM}. Important efforts to control these
pollutants include implementing more protec-
tive National Ambient Air Quality Standards
(NAAQS) for ozone and PM and isuing rules
to reduce emissions from onroad transportation
and stationary combustion sources. These rules
will bring reductions in emissions over the
next several years.

Additional reductions will be needed to
provide clean air in the fuwure. For example,
the Clear Skies legislation currently being
comsidered in Congress, would, if enacted,
mandate reductions of particle- and ozone-
forming compounds from power generators
by 70 percent from current levels through a
nationwide cap and trade program. This will
alio reduce acid min and improve visibilicy,
Also, in May 2003, EPA proposed nonroad
diesel engine regulations that would help
improve PM and ozone air quality, By 2030,
this program would reduce annual emissions of
PM by 95 percent, NO, by 90 percent, and
sulfur levels by 99 percent from these engines,

s Of the six tracked pollutants, progress has been
slowest for ground-level ozone, Over the past
20 years, almaost all geographic areas experi-
enced some progress in lowering ozone
concentrations. The Northeast and Pacific
Southwest exhibited the greatest improvement.
In particular, substantial progress seen in Los
Angeles has continued through 2002, How-
ever, the national average ozone (8-hour) levels
have been fairly constant in other memropolitan
areas. An analysis to adjust 8-hour ozone levels
in memropaolitan aress to account for the influ-
ence of meteorological conditions shows the
10-year trend to be relatively unchanged. At the
same time, for many national parks, the 8-hour
orone levels have increased somewhat.

Ground-level ozone is not emitted directly
into the air, but is formed in the stmosphere
by the reaction of volatile organic compounds
(WOCs) and nirogen oxides (NO,) in the
presence of heat and sunlight. Enussions of
VOCs have decreased about 40) percent over
the past 20 years, However, regional-scale
NO, reductions over the same period are only
15 percent. More NO, reductions will be
necessary before more substantial ozone air
qualivy improvements are realized. Some of
these addiional reductions will result from
existing and recently enacted NO,, emission
reduction programs and also, potentially, from
the Clear Skies legislation, if enacted.

= The improvement in overall emissions since
1970 included in this year’s findings reflect
more accurate estimates of VOC, NO,, PM,
and carbon menoxide (CO) releases from
highway wehicles and nonmad engines.
Previous years findings underreported
cmissions for cars and trucks in the 19705
and 19805, This year’s findings incorporate
improvements in EPAS mobile source emission
models, which are based on actual emissions
measurements from thousands of motor vehi-
cles and have been peer-reviewed. The new
mobile model betcer represents average ULS.
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Six Principal Air Pollutants Tracked Nationally

= Nitrogen Dioxide (NOs)

® Ozane (03] —formed by volatile organic
compounds (VOCs) and nitrogen oxides (NC,)
Sulfur Dioxide {505)

Particulate Matter (PM) - farmed by 50, NO,,.
ammaonia, VOCs, and direct particle emissions.
Carbon Monoxide (CO)

Lead (Pb)

driving habits, such as more rapid accelerations
and faster highway speeds.

® Sulfates formed primarily from SO, emissions
from coal-fired power plants are a major
component of fine particles (known as PM, o)
in the eastern United States. 305 emissions
decreased approximately 33 percent from 1983
to 2002, Nationally, average SO, ambicnt
concentrations have been cut approximately
54 percent over the same period. Reductions
in SO, concentrations and emissions since
1990 ar: primarily duc to controls imple-
mented under EPA’s Acid Rain Program.
Sulfate reductions since 1999 are partly
responsible for some improvement in ambient
fine particle concentrations, particularly in the
southeastern United States.

= In many locations, EPA now has 4 years of
air quality monitoring data for fine particles

Comparison of 1970 and 2002 Emissions

352

co
48%)
* Based on 1985 emission estimares, Emisson esimates prior m 1983 are
uncertain.
b Values for lead are based on 2001 data; 2002 data for lead are not yet available:
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{known as PMa 5). Arcas across the Southeast,
Mid-Alantic, Midwest regions, and California
have air quality that is unhealthy due to
particle pollution. Region-wide emissinns
from pewer plants and motor vehicles are
among the largest contributors to the high
PMs s concentrations.

Since 1990, many actions have been taken that
will significantly reduce air toxics acros the
country. Specifically, regulations for facilitics
such as chemical plants, dry eleaners, coke
ovens, and incinerators will reduce emissions
of roxic air pollution by 1.5 million tons from
1990 levels. In addition, recent actions to
address emissions of toxic air pollutants from
motor vehicles as well as stringent standards
for heavy-duty trucks, buses, and diesel fuel
will eliminate 95 percent of emissions of diesel
particulate matter.

= Measurements have shown that atmospheric
ions of methyl chl m are
falling, indicating that emissions have been
greatly reduced. Conceatrations of other
ozone-depleting substances in the upper layers
of the atmosphere, like chlorofluorocarbons
(CFCs), are also beginning o decrease.

Air Pollution

The Concern

Expasure to air pollution is asociated with numer-
ous effects on human health, including respiratory
problems, hospitalization for heart or lung discases,
and even premature death. Children are at greater
risk because they are genenlly more acrive out-
doors and their lungs are still developing. The
elderly and people with heart or lung diseases are
also more sensitive to some types of air pollution.

Air pollution can also significantly affect ecosys-
tems. For example, pround-level ozone has been
associared with reductions of agricultural and
commercial forest yields, and aitborne releases of
NO, are one of the largest sources of nitrogen
pollution in certain watcrbodies, such as the
Chesapeake Bay.

The Causes

Air pollution comes from many different sources.
These include rge stationary sources such as
factories, power plants, and smelters; smaller sources
such as dey cleaners and degreasing operations;
mobile sources such as cars, buses, planes, trucks,
and rrains; and natural sources such s windblown
dust and wildfires,
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Six Principal Pollutants

Under the Clean Air Act, EPA cstab-
lishes air quality standards to protect public healch,
including the health of “sensitive” populations such
as people with asthma, children, and older adults.
EPA also sets Limits to protect public welfare, This
includes protecting ecosystems, including plants
and animals, from harm, as well 35 protecting
against decreased visibility and damage to crops,
vegetation, and buildings.

Percent Change in Air Quality

EPA has set national air quality standards for s
principal air pollutants (also called the criteria

1983-2002 1993-2002

Ny =31 -11
031-h 2 =

b =14 -
50, 54 -39
My, = -13
PMs o — -a*
<o a5 2
P 94 57

Percent Change in Emissions.

1983-2002 19932002
NO, 15 12
yoc 40 -25
50 33 31
PM,,© -34d ER
PMy ¢ - 17
=) -4l 21
Fhe 93 =5

—Trend data not available,

“ Not sumstieally sigmifican.

“Based on percentage change fom 1999

= Includes only cirecely emimed pacticles.

SHased on percentage chinge fom 1985, Emission esti-
nates prior i 1985 are uncerin,

“Lead emisions are included in the soxic air pollarant
emissidms mvenory and are presented for 1982-2001,

Niegative numbers indicate improvements in air quality
or reductions in enissions. Positive numbers show where
emissions have increased or air quality has gotten worse.

Changes in air quality concentrations do not always match changes in
nationwide emissions. There are several reasans for this. First, most monitars
are located in urban areas so air quality is most |ikely to track changes in
urban air emissions rather than in total emissions. Secend, not all of the
principal pollutants are emitted directly to the air. Ozone and many particles
are formed after directly emitted gases react chemically to form them. Third,
the amourt of some pollutants measured at monitoring locations depends
on the chemical reactions that occur in the atmesphere during the time it
1akes the pollutant to fravel from its source to the monitoring station,
Fourth, emissions from some sources are estimated rather than measured.
Finally, weather conditions often contribute to the formation and buildup
of pollutarts in the ambient air. For example, peak ozone concentrations
typically accur during hot, dry, stagnant summertime conditions.

p nitrogen dicxdide (NO.], ozone (O,),
sulfur dicxide (SO.), particulate matter (PM),
carbon monoxide (CO), and lead (Pb). Four of
these pollutants (CO, Pb, NO,, and SO,) are emir-
ted directly from a variety of sources, Ozone i not
directly emited, but s forined when NO), and
wvolatile organic compounds (VOCs) react in the
presence of sunlight. PM can be directly emitted,
or it can be formed when emissions of nitrogen
oxides (NO,), sulfur oxides (SO,), ammonia,
organic compounds, and other gases react in

the atmosphere,

Each year EPA looks at the levels of these pollut-
ants in the air and the amounts of emissions from
various sources to see how both have changed
over time and to summarize the current status

of air quality.

Reporting Air Quality and Emissions Trends
Each year, air quality trends arc created using
measurements from monitors located across the
country. The table to the left shows that the air
quality based on concentrations of the principal
poll has mmproved nationally over the past 20
years (1983-2003),

EPA estimates nationwide emissions of ambient air
pollutants and che pollutants they are formed from
(their precursors). These estimates are based on
actual monitored readings or engineering calcula-
tions of the smounts and types of pollutants emit-
ted by vehicles, factories, and other sources.
Emission estimates are based on many factors,
including levels of industrial activity, technological
developments, fuel consumption, vehicle miles
maveled, and other activities that cause air pollution.

Methods for estimating emissions continue to
improve. Today’s estimates are different from last

year’s estimates. One reason is because this year
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316

Comparison of Growth Areas and Emissions
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air polltants decreased 48 percent,

EPA used updated, peer-reviewed models that esti-
mate VOC, NO,, CO, and PM emissions from
highway vehicles and nonroad engines and and
better represent real-world conditions, such as
meore rapid accelerations and faster highway speeds.
The emissions estimates generated by the new
highvwway vehicle model are derived from actual
tailpipe measurements from thousands of vehicles.
Another change in the reporting of emissians
trends & that emissions from wildfires and pre-
seribed burning are not considersd in the estimates
of emision change. This is due to the large varl-
ability in the year-to-year levels of these emissions
and the relatively small impact these disiant emis-
sicns have on most monitoring locations. Because
of the high degree of uncertainty in predicting
emissions for these fires, their emissions have not
been projected for 2002 for PM.CO, and VOCs,
These emissions will be estimated when 2002
acres-burned data become available. However, fire
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emissions are included in the emission graphics
through 2001, As a result of these reporting
changes, some emissions trends have changed
significantly. For example, rather than describing
no change in the 20-year emission wend for CO,
EFA now estimates a 41 percent deerease i CO
emissions from 1983 to 2002, This estimated
change in emissions is supported by the trend

in CO air qualicy.

Emissions of air pollutants continue to play an
important rle in a number of air quality issues.
Abour 160 million tons of pollution are emitted
into the atmosphere each year in the United
States. These emissions mostly contribute to the
formation of ozone and particles, the deposition
of acids, and visibility impairment,

Despite great progress in air quality improvement,
approximately 146 million people nationwide
Tived in counties with pollution levels sbove the
NAAQS in 2002, Out of the 230 nonattainment
areas identified during the 1990 Clean Air Act
Amendments designation process, 124 areas
remain. In these nonattainment areas, however, the
severity of air pellution cpisodes has decreased.

Number of People Living in Counties
with Air Quality Concentrations above
the Level of the NAAQS in 2002

L s
L] 50 100 150

Milians of Feogle

Midltiple years of data are generally used to determine if an ama
attains the NAAQS,

The Clean Air Act

The Clean Air Act provides the principal frame-
work for national, state, tribal, and local efforts to
protect air quality. Improvements in air quality are
the result of effective implementation of elean air
Laws and regulations, as well as efficient industrial
technologies. Under the Clean Air Act, EPA has
a number of responsibilicies, including

= Conducting periodic reviews of the NAAQS
for the six principal pollutants that are
considersd harmful to public health and
the environment.
Ensuring that these air quality standards are
met (in cooperation with the state, tribal, and
local governments) through national standards.
and strategics 1o control air pollutant emissions
from vehicles, factories, and other sources.
Reeducing emissions of SO and NO, that
cause acid rain.

']

Reducing air pollutanes such as PM, SO,
and NO,, which can reduce visibility across
large: regional areas, including many of the
nation’s most treasured parks and wilderness
arcas.

Ensuring that sources of toxic air pollutants
that may cause cancer and other adverse
human health and environmental effects are
well controlled and that the risks to public
health and the environment are substantally
reduced.

Limiting the use of chemicals that damage the
stratospheric ozone layer in order to prevent

increased levels of harmful ultravioler radiation,
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NITROGEN DIOXIDE

Nature and Sources of Nitrogen Oxides

Nitragen dioxide is 2 reddish brown, highly reac-
tive gas that is formed in the ambient air through
the exidation of nitic oxide (NO), Nitrogen
oxides (NO.), the generic term for a group of
highly reactive gases that conmin nitrogen and
oxygen in varying amounts, play a major role in
the brmatdon of ozone, PM, haze, and acid rain.
While EPA tracks national emissions of NQ,, the
national monitoring network measures ambient
concentrations of NO, for comparison to national
air quality standards, The major sources of

NG, Air Quality, 1983-2002
Based on Annual Arithmetic Averags

125 Sites

008 3 NAAQS
0% of sitas have concentrations belaw this Ine

10% of sites hawe concantrations baiow this lne
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1983-02: 21% decrease
1993-02: 11% decrease

NO, Emissions, 1983-2002
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man-made NO, emissions are high-temperature
combustion processes such as those that occur in
automobiles and power plants, Home heaters and
gas stoves can also produce substantial amouncs
of NO, in indoor settings.

Health and Environmental Effects

Short-term exposures (c.g., less than 3 hours) o
low levels of NO, may lead to changes in airway
respansiveness and lung function in individuals with
preesasting respiratory illnesses. These exposures
may also increase respiratory dlnesses in children.
Long-term exposures to NO, may lead to increased
susceptibility 1o respiratory infection and may cause
irreversible alterations in hung swrucenre. NO, react
in the air to form ground-level ozone and fine
particle pellution, which are associated with adverse
health effects.

NOQ, contribute to 3 wide range of environmental
effects directly and when combined with ather
precursors in acid rain and ozone. Increased nitro-
gen inputs to terrestrial and wedand systems can
lead to changes in plant species composition and
diversity. Similarly, diccet nitrogen inputs to aguatic
ecosystems such as those found in estuarine and
coastal waters (e g, Chesapeake Bay) can lead to
eutrophication (a condition that prometes excessive
algac growth, which can lead to a severe depletion
of dissolved oxygen and increased levels of toxing
harmful to aguatic life). Nitrogen, alone or in

acid rain, also can acidify soils and surfice waters,
Adidification of soils causes the los of essential plant
nutrients and mcreased levels of soluble aluminum
that are toxic to plants. Acidification of surface
‘waters creates conditions of low pH and levels of
aluminum thar are toxic to fish and other aquaric
organisms, NO, also contribute to visibility
impairment.
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Trends in NO; Levels and NO, Emissions

Since 1983, monitored levek of NO; have
decreased 21 percent. These downward trends in
national NO; levek are reflected in all regions of
the eountry. Nationally, average NO, concentra-
tions are well below the NAAQS and are currentdy
at. the lowest levels recorded in the past 20 years.
All areas of the country thar once vielated the
NAAQS for NO; now meet that standard, Over
the past 200 years, national emissions of NO), have
declined by almest 15 percent. The reduction in
emissions for NO, presented here differs from the
increase in NOQ, emissions reported in previous
editions of this report. In particular, this report’s
higher estimate of NO, emissions in the 1980s and
early 1990s reflects an improved understanding of
ermissions from real-world driving, While overall
NO, emissions are declining, emissions from some
sources such as nonrad engines have actually
increased since 1983 These increases are of
concern given the sigmificant role NO, emissions
play in the formation of ground-level azone
(smog) as well as other environmental problems
like acid rain and nitrogen loadings to waterbodies
described above. In response, EPA has proposed
regulations that will significandy control NO,,
emissions from nonroad digsel engines,

syuemog redourig xig
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GROUND-LEVEL OZONE

Nature and Sources of Ozone

Ground-level ozone {the primary constimuent
of smog) continues to be a pollution problen:
througheut many areas of the United Seates.

Ozone is not emitted directly inte the air but is
formed by the reaction of VOCs and NO, in the
presence of heat and sunlight. Ground-level ozone
forms readily in the atmosphere, usually during hot
summer weather. VOCs are emitted fom a variety
of sources, including motor vehicles, chemical
plants, refineries, factories, consurer and commer-
cial products, and other industrial sources, NO, is
emitted from motor vehicles, power plants, and
other sources of combustion. Changing weather

Ozone Air Quality, 1983-2002
Based on Annual 2nd Maximum 1-Hour Average

80% of sites have concentrations balow this line

370 Shes

10% of sties have concentrations balow this line

1983-02: 22% decrease
1993-02: 2% decrease

Ozone Air Quality, 1983-2002
Based on Annual 4th Maximum &-Hour Average

E ,

370 Sites

B0% af siies have concentrations below this ine.

10% of sites have concentrations below this line

(03]

Ozone occurs naturally in the strato-
sphere and pravides a protective layer
high abowe the Earth. See page 26 for
more information on the stratespheric
ozone layer,

patterns contribute to yearly differences in ozone
concentrations from region to region. Ozone and
the pollutants that form ozone ako can be trans-
ported into an area from pollution sources found

hundreds of miles upwind.
Health and Environmental Effects

Short-term (1- to 3-hous) and prolonged

(6= t B-hour] exposures to ambient czone have
been linked to 2 number of health effects of
cencern. For example, health effects attributed

to ozone exposure include significant decreases in
lung function and increased respiratory symptoms
such as chest pain and cough, Expostires to ozone
can make people mors susceptible to respiratory
infection, result in lung inflammation, and aggra-
vate preexisting respiratory disesses such as asthma.
Also, increased hospiral admissions and emergency
T00m visits for respiratory problems have been
associated with ambient ozone exposures. These
effects generally oceur while individuals are
actively exercising, working, or playing outdoors,
Children, active cutdoors during the summer
when orone levels are at their highest, are most at
sisk of experiencing such effects, Other at-risk
groups include adults who are actve outdoors
(g, some outdoor workers) and individuals with
Ppreexisting tespiratory disease such as asthma and
chronie chstructive pulmonary disease. In addition,
longer-term exposures to moderate levels of ozone
present the possibility of irreversible changes in
the lung structure, which could lead to premarure
aging of the lungs and worsening of chronic
respiratory illnesses.

Ozone alio affects vegetation and ecosystems,
leading ro reductions m agriculoural crop and
commercial forest yields, reduced growth and
survivability of tree seedlings, and increased

plant susceptibility to disease, pests, and other
envirommental stresses (e.z., harsh weather). In
long-lived species, these effects may become evi-
dent only after several years or even decades, thus
having the potential for long-term effects on forest

00
B3 84 85 BA A7 54 BO 0 91 92 83 84 85 OB O7 9B 66 00 01 02

1983-02: 14% decrease
1983-02: 4% increase

e Ground-level ozone damage to the
foliage of trees and other plants can also decrease
the aesthetic value of ermamental species as well
as the natural beauty of our national parks and
recreation areas.
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Trends in Ozone Levels, Related Emissions

In 1997, EPA revised the NAAQS for ozone by
setting an 8-hour standard at .08 ppm. Currently,
EPA is tracking trends based on 1-hour and 8-
hour data. Over the past 20 years, nadonal ambient
ozone levels decreased 22 percent based on 1-hour
data and 14 percent based on 8-hour daea.
Berween 1983 and 2002, emissions of VOCs
(excluding wildfires and prescribed burning)
decreased 40 percent. During thar same time, ermis—
sions of NO, decreased 15 percent. Additional
NO, reductions will be necessary before more
substantial ozone air quality improvements are real-
ized. For example, forure emission reductions from
existing and recently enacted NO, control pro-
grams such as the NO, SIP Call, Tier 2, Heavy
Duty Diesel, Nan-road Proposal, and, potentially,
Clear Skies legislation will result in millions of
fewer tons of NO,, emissions.

For the period 1983 to 2002, a downward national
wend in 1-hour and 8-hour ozone levels occurred
in most geographic areas in the country, The
Northeast and Pacific Southwest exhibited the
most substantial improvement for 1-hour and
8-hour ozone levels. The Mid-Adantic and North
Central regions experienced minimal decreases in
#-hour czone levels. In contrast, the Pacific North-
west region showed a slight increase in the B-hour
ozone over the period 1983 to 2002,

For the 1i-year periad 1993-2002, the national
wend in 8-hour ozone shows a 4 percent increase
and the national trend in 1-hour ozone shows a

VOC Emissions, 1983-2002
B Fuel Combustion
[ Transporistion

T e 7 13005 204 1295, £ fined e mothode
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O Fires
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Fire amisaiona ot avsatle foe 2002,
—
20,000

15000

10,000
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1983-02:
1993-02:

40% decrease
25% decrease

2 percent decrease, However, sandard statistical
tests show that these wends are not statistically
significant. Ozone concentrations varied over this
10-year period from year to year but did not
change overall.

Reegional wrends can provide additional informa-
tion to understand progres on ozone levels. For
example, the gend in 8-hour ozone for the Pacific
Southwest shows the 20-year wend (1983-2002) as
a 29 percent decrease. When comsidering the Los
Angeles area separately, the end for Los Angeles
shows a 49 percent decrease for the 20-year period
and a 15 percent decrease for the other locations in
the Pacific Southwest. For the 10-year period
1993-2002, the Pacific Southwest has an overall

13 percent decrease in 8-hour ozone. However,
when considering Los Angeles separately, the Los
Angeles area has a 28 percent decrease for the 10-
year period while the Pacific Southwest without
Log Angeles has & 5 percent decrcase, This illustrates
that national assessments for ozone do not describe
trends completely, particularly where centrol mea-
sures such as those implemented in Los Angeles
have had a significant effect in reducing ozone
concentrations.

It is important to note that year-to-year changes in
ambient ozone trends are influenced by meteora-
logical conditions, population growth, and changes
in emision levels of ozone precursors (e, VOCy
and NO,J resulting from ongoing control mea-
sures. For example, to furcher evaluate the 10-year
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Trend in 1-Hour Ozone Levels, 1983-2002, A across EPA Regi Office *
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#-hour ozone trends, EPA applied 2 model to the
annual rate of change in ozone based on measure-
ments in 53 metropolitan areas. This model
adjusted the ozone data in these areas to account
for the influence of local meteorological condi-
tions, including surface temperature and wind-
speed. The figure below shows the agmegated
rend in 8-hour ozone for these 53 areas adjusted
for meteorological conditions for the 10-year
period 1993-2002. The figure also shows the
aggregated trend for these areas unadjusted for
metearology and the national average in 8-hour
ozone, From this figure, the meteorlogically
adjusted erend for this 10-year period can be seen

Furthermore, preliminary cxaminarion of métearo-
logaally adjusted 8-hour ezone on a subregional
basis in the Eastern United States reveals a patrern
of increasing ozone through 1998 followed by a
period of generally improving ozone air quality.
This reversal appears to cornspond to the imple-
mentation of regional NO, reductions from power
plants {see Acid Rain section).

Twenty-eight of our national parks had ozone
trend data for the 10-year period 1993-2002
Seven monitoring sites in five of these parks
experienced statistically significant upward trends
in f=hour ozone levels: Great Smoky Mountains

: (Tennessee), Craters of the Moon (Idiho), Mesa
as relatively flat Verde (Colorado), Denali (Alaska), and Acadia
Maine). Monitoring data for showed
Comparison of Actual and M i 6 2 )“ S ofle..f:ier :I:'enm:

Adjusted 8-Hour O, Trends, 1993-2002

0=

time period: Saguaro (Ar‘{xcm]. For the remaming
22 parks with ozone mends data, the 8-hour orone
levels at 13 increased only slightly between 1993

=
=]
3
g
2
=
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=
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Concantration, ppm

e

and 2002, while 5 showed decreasing levels and
4 were unchanged.

£z S
ik — o

—
Sl e—— e s Although the recent national trends in 1-hour
and B-hour ozone are relatively unchanged, i |
impertant regional decreases have occurred. EPA ]
R is continuing to investigate these regional assess~ =]
ments to further evaluate the wends in 1-hour 1
and 8-hour ozone,

0.04 1

Daity
Malional Treng in Annual 4 Maxinum &-Hour Consanrations
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A
In 2002, meteorological conditions were fivorable
for relatively high ozone concentrations primarily
in the eastern hall of the nation as evidenced by
the higher observed 8-hour ozone comparcd to
meteorologically adjusted levels, On average, the
June through August period in 2002 was the third
‘warmest year on record. A preliminary review of
these meteorological conditions indicates that they
were similar to conditions experienced in 1988 in
the eastern United States—ancther high-ozone
year and the fourth warmest summer period on
record. By way of comparison, the average daily
maximum 4th-highest 8-hour ozone concentra-
tions througheut the Eastern United States shawed
decreases of approximately 15 to 20 percent
between 1988 and 2002. This indicates regional
improvements in A-hour ozone concentrations,
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SULFUR DPIOXIDE

Nature and Sources of Sulfur Dioxide

Sulfur dioxide belongs to the funily of SO, gases,

These gases are formed when fuel containing
sulfur (mainly coal and oil] is burned at power

plants and during metal smelting and other indus-
trial processes. Most SO, monitoring stations are

located in urban areas, The highest monitored
concentrations of SO, are recorded near large

industrial facilites. Fuel combustion, largely from

electricity generation, accounts for most of the
total SO, emissions.

S0, Air Quality, 19832002
Based on Annual Arithmatic Average

1883-02: 54% decrease
1993-02: 39% decrease

S0, Emissions, 1983-2002

B Fusi Combustion [ Industrial Processes
O Transpartation [ Miscalianeaus

T
1t 1685, £ reaD T3 e for extimaling smissians,

93 94 G5 96 97 98 99 00 01 0Z

1883-02:
1993-02:

33% decrease
31% decrease

(§0,]

Health and Environmental Effects

High concentrations of SO can result in tempo-
rary breathing impairment for aschmatic children
and adults whe are active ourdoors. Short-term
exposures of asthmatic individuals to elevated SO,
levels during moderate activity may result in
breathing difficulties that can be accompanied by
symptoms such as wheezing, chest Hghtness, or
shortness of breath. Other effects that have been
associated with longer-term exposurcs to high
concentations of $Os, in conjunction with high
levels of PM, include aggravation of existing
cardiovascular discase, respiratory llaess, and
alterations in the lungs’ defenses. The subgroups
of the population that may he affected under these
conditions include individuals with heart or lung
disease, as well s the eldery and children

Together, 5O, and NO, are the major precursors
to acidic deposition (acid rain), which is associated
with the acidification of soils, lakes, and streams
and accelerated cormsion of buildings and monu-
ments. 5O, also is a major precursor to PMas,
which 15 a significant health concern, and 2 main
contributor to poor visibility. {Ses Acid Rain
section, page 16, for a more detuled discussion.)

Trends in SO, Levels and Emissions

Nationally, average SO, ambient concentrations
have decreased 54 percent from 1983 to 2002 and
39 percent over the more recent 10-year period
1993 to 2002. 5O, emissions decreased 33 percent
from 1983 to 2002 and 31 percent from 1993 to
2002, Reductions in S0, concentrations and cmis-
sions since 1990 are due, in large part, to controls
implemented under EPA’ Acid Rain Program,
which began in 1995, In addition, in 2001 and
2002, energy consumption for electricity genera-
tion and industrial power leveled off; therefore,
50, and NO, emissions from this sector did not
increase 45 much as expected.
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PARTICULATE MATTER

Nature and Sources of Particulate Matter

Particulate matter is the general term used for a
mixture of solid particles and liquid dropless found
in the air. Some particles are large enough to be
seen as dust or dit, Others are so small they ean be
detected only with an electron microscope. DM 5
describes the “fine™ particles that are less than or
equal to 2.5 um in diameter. “Coarse fraction”
particles are greater than 2.5 um, but less than or
equal to 10 pm in diameter. PM,, refers to all
particles less than or equal 1 10 um in diameter
(about one-seventh the diameter of a human hair).
PM can be emitted directly or formed in the
ammosphere. “Primary” particles, such as dust from
roads or black carbon (soot} from combustion

PM,, Air Quality, 1993-2002
Based on Seasonally Welghted Annual Average
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PMg Emissions, 19932002
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sources, are emitted directly into the atmosphere.
“Secondary” particles are formed m the atmos-
phere fom primary gaseous emissions. Examples
include sulfates formed from SO, emissions from
power plints and industrial facilities; nitrates
formed from NO, emissions from power plants,
automobiles, and other combustion sources; and
carben formed from organic gas emissions from
automobiles and industeial facilities. The chemical
composition of particles depends on location, time
of year, and weather, Generally, coarse PM i
composed largely of primary particles and fine
PM contains many more secondary particles.
Health and Environmental Effects

Particles that are small enough to get into the
lungs (these less than or equal to 10 pm in
diameter) can cause pumerens health problems
and have been linked with illness and death from
heart and lung disease. Various health problems
have been assoctated with long-teem (s.g., muli-
year) exposures as well as daily and, potentially,
peak (e.g., 1-hour) exposures to particles. Particles
<an aggravate respiratory conditions such as asthma
and bronchitis and have been associated with
cardiac arthythmias (heartbeat irregularities) and
heart artacks. Particles of concern can include both
fine and eoarse—fraction particles, although fine
particles have been more cleaty linked to the most
serious health effects. People with heart or lung
disease, the elderly, and children are at highest risk
from exposure to particles.

In addition to health problems, PM is the major
cause of reduced visibilicy in many parts of the
United States. Airborne particles also can impact
vegetation and ecosystems and can cause damage
to paints and building materials. (See sections on
Acid Rain, NO,, and 80,.)

Trends in PM. o Levels and Direct Emissions

Between 1993 and 2002, average PM,; concentra-
tions decreased 13 percent, while direct PM;,,
emissions decreased 22 percent.

13
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PMg 5 Emissions, 1993-2002

]
5 W Fusl Combustion B Industrial Processes
o
‘5 I 1595, EPA rafined ts mathods
= " If enccted, President Busts Clear Skies Initiative would
= 2 decrease PM concentrations by dramatically reducing
§ emissions of 505 and NO,,. This initiative would also
-?“1 & reduce mercury emissions (www.epa.goviclearskies).
oL 2
. g
=
£
Sl
=9 Trends in PM 5 Levels and Direct Emissions
E T e The chare at [idf shows that direct PM, ¢ emissions
vl from man-made sources decreased 17 percent
1993-02: 17% decrease nationally berween 1993 and 2002, This chare
4 tracks only directly emitted particles and does
Annual Average PM; s Concentrations (1.g/m3) 10t account for secondary particles, which typi-

cally account for a large percentage of PM, 5, As
discussed previously, the principal secondary parti-
cles are sulfates, nitrates, and organic carbon.

and Particle Type in Rural Areas, 2002

The maps at left show how sulfates, nitrates, and
total carbon (black carbon and organic carbon)
along with other components, contribute to PMa
concentrations. The fisst map represents the most
recent year of data (September 2001-August 2002)
available from the Interagency Monitoring of
Protected Visual Environments (IMPROVE)
network, which was established in 1967 to track
trends in pollutants, such as PM, ;, that contribute
to visibility impairment. Because the monitoring

! sites are Iocared in rural areas throughour the
. & country, the network is 4 good source for asessing
Sorerce: Interagency Monitoring of Protected regional differences in PM,s. The second map

Visual Enviromments Network, 2002, represents the most recent year of data (September
2001—-August 2002} from EPA’s urban speciation
Note: Direct comparisons of the information in these two maps should network, which was established in 1999, All of
take it consideration the fact that one is a runal networke and the other these sites are located n urban areas,
iﬂuﬁf::nﬁ.‘:;:;{:w that there are differences in instruments and The IMPROVE_ o hioow G P vt
rural aress are highest in the eastern United States
Annual A ge PM.5 C ions (jgim3) and southern California, as shown by the larger
and Particle Type in Urban Areas, 2002 circles, Sulfates and associated ammonium domi-
g : nate the East, with carbon as the next most preva-
e r e, W lent compenent. Sulfate concentrations in the East
/ iy Q e G w largely result from SO, emissions from coal-fired
Q ) { { power plants, In California and other areas of the

Wiest, carbon and nitrates make up most of the
PM;: measured.

i @__ = The utban speciation data show thar sites in urban
areas, as shown in the eircles m the map at right,

@. % § generally have higher annual average PM. 5

=P | @ i w concentrations than nearby rural arcas. Urban sites
O o @ : Gy in the East include a large percentage of carbon
@— @ “ T and sulfites {and ammonium}. Urban sites in the
O 15pgm? o= Suate ; 9 Midwest and far West (and especially in Califormia)
O i e el § N include a large percentage of carbon and nitrates,
[ == Total Carbon
14 - Source: EPA Speciation Network, 2002,
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Urban Increments of PM, ; Mass
and Major Chemical Species, 2002

y : .“ 7.\ LNy ..w_’
i I ’ B

eI Yl |
WETRURARRNY,

= Py Mass Sulste 8- Nirate - Ammonium
« Total Carboneceous Mass G- Crustal

Source: Interagensy Monitoring of Protected Visual Environrenis
Network and EPA Spedation Newvork, 2002.

The lines in the figure above display West-to-East
urban increments of PMa s levels and the major
chernical constitwents. EPA compared the annual
average PMa 5 concentration at cach of these

13 sites with measurements from a nearby rural
site. The urban excess shown above illustrates the

difference in congentrations from these paired sites.

In general, the single largest component of urban
excess is total carbonaceous rmaterial, There is little
or no excess of sulfates (confirming the regional
nature of this pollutant) and only moderate urban
excess of nitrate at some locations. The compo-

nents of PMa; showing urban excesses come from

sources local to the urban area. This illustrates the

PM, s Air Quality, 1993—2002
Based on Seasonally Weighted Annual Average

L Troeis

858 Siles

0% of sites have concenirations below this ling

P, not avallabis.

b
1% of stes havs concenlrssions below this ine

a8 4 85 96 a7 B8 ] an o 0z

1999-02: 8% decrease

importance of local, metropolitan area controls
in additon to regional control programs.

In 199%, EPA and its state, tribal, and local air
pollution contral partners deployed a menitoring
nctwork to begin measuring PM, 5 concentrations
nationwide. Now that there are several years of
monitoring data available, EPA has begun o
examine wends at the national level. Annual
average PM, ; concentrations decreased 8 percent
nationally from 1999 o 2002. Much of that
reduction occurred in the Southeast where the
monitored levels of PM ¢ decreased 18 percent
from 1999 to 2002. Lower annual average concen-
trations in the Southeast can be attributed, in part,
to decreases in sulfates, which largely result from
power plant emissions of SO,

PM,; concentrations vary regionally. Based on the
monitoring data, parts of California and many areas
in the eastern United States have annual average
PM;; concentrations above the level of the annual
PM,; standard. With few exceptions. the rest of
the country generally has annual average concen-
trations below the level of the annual PM, 5

health standard,

Because of health effects associated with short-
term exposure to PM, s, daily levels are also of
concern, Actual and forecasted daily air quality

15 assessed and reported using EPA’S Air Quality
Index (AQI). The forecasted AQT is rypically
featured in USA Today and on The Weadher Charinel,
as well as in local media. n the summertime,
ozone is usually the pollutant of concern on days
when the air is unhealthy But M, ; also plays
role in unhealthy air quality in the summertime in
some regions, even on days when the ozone levels
are ot high, PMa 5 is also responsible for days with
unhealthy air in cooler months, Because of its
complex chermical makeup, PM, 5 levels can be in
the unhealthy range any time during the year
{sulfates are usually higher in the summer; carbon
and nitrates, in the winter). Many major metropoli-
tan areas are beginning year-round reporting and
forecasting of AQI values through the incorpora-
tion of daily PM, 5 information,
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CARBON MONOXIDE

Nature and Sources of Carbon Monoxide

Carbon monaxide is a colorless and odoress 5,
formed when carbon in fuel is not burned com-
pletely. It is 2 component of motor velacle exhaust,
which contribures about 60 percent of all CO
emissions nationwide, Nonroad vehicles account
for the remaining O emissions from transporta-
tion sources. High concentrations of CO generally
occur in areas with heavy waffic congestion. In
cities, as much as 95 percent of all CO emissions
may come from automohile exhaust. Other sources
of CO emissions include industrial processes,

CO Air Quality, 1983-2002
Based on Annual 2nd Maximum B-hour Average

205 Sites

B0%: of sites have concantrations balow this line

180,000

o e e tiey)
B3 84 85 B6 §7 22 89 00 B1 57 93 94 95 95 97 SA O 00 o1 02

1983-02: 65% decrease
1993-02: 42% decrease
CO Emissions, 19832002

W Fuel Combugtion B Industrial Processes
O Transportation O Miscollaneous O Fires

(€O

nonansportation fiel combustion, and natural
sources such as wildfires. Peak CO concentrations
typically occur during the colder months of the
year when CO automotive emissions are greater
and nighttime inversion conditions (where air
pollutants are trapped near the ground beneath

a layer of wartn air) are more frequent,

Health Effects

COQ enters the bloodstream through the lungs and
reduces oxygen delivery to the body's organs and
tissues. The health threat from levels of CO some-
times found in the ambient air is most serious for
those who suffer from cardiovascular disease such
as angina pectoris. At much higher levels of expo-
sure not commaonly found in ambient air, CO can
be poisenous, and even healthy individuals may be
affected. Visual impairment, reduced work capacity,
reduced manual dexterity, poor learning ability,
and difficulty in performing complex tasks are all
asociated with exposure to elevated CO levels,

Trends in CO Levels and Emissions

g 1 7695, £ stnect s sthuds for estimating amssins.

85 93 94 9506 97 98 88 00 01 02

1883-02; 41% decrease
1893-02: 21% decrease

Nationally, the 2002 ambient average CO concen-
wation 15 almeost 65 percent lower than that for
1983 and i the lowest level recorded during the
past 20 years. CO emissions from transportation
sources, the major contributor to ambient CO
concentration, decreased dramatically during this
period as indicated by EPA's improved new model
of highway vehicle emisions. In pacticular, this
report’s higher estimate of CO emissions in the
1980s and early 19905 reflects an improved under-
standing of emissions from real-world driving,
Berween 1993 and 2002, ambient CO concentra-
tions decreased 42 percent. Total CO emissions
decreased 21 percent {excluding wildfires and
prescribed burning) for the same period, This
improvement in air quality occurred despite a 23
percent mcrease in vehicle miles traveled during
the 10-year period
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LEAD (Pb)

Nature and Sources of Lead

In the pase, sutomotive sources were the major
contributor of lead emissions to the atmosphere.
As a result of EPAS regulatory cfforts to reduce
the content of lead in gasoline, however, the con-
wribution of ait emissions of lead from the trans-
portation sector, and particulardy the automotive
sector, has greatly declined over the past two
deeades. Today, industrial processes, primarily metals
processing, are the tmajor source of lead emissions
ta the atmosphere, The highest air concentrations
of lead are usually found in the vicinity of smelrers
and battery manufacturers.

Lead Air Quality, 19832002
Based on Annual Maximum Quarterly Averege
PR
NAAGS

[ 0% of sites hawe concanirations balow this kne

10% of sites have concentrations below this ling

T — e

1983-02: 94% decrease
1993-02: 57% decrease
Lead Emissions, 1982-20022

B Fucl Combusiion ] Inchustrinl Processes
O Tranagcetatan

B0,000

/h- 10085, EPA miinadt s mathards fov eslimating smissons.

82 92 03 04 95 06 97 08 99 00 01 02
1982-02: 93% decrease
1993-02: 5% decrease

3 As of 2002, lead émisions e included in the Toxic Nitional Emisions
Toventary.

Health and Environmental Effects

Exposure to Jead occurs mainly through inhalation
of air and ingestion of lead in food, water, soil, or
dust. Ie accumulates in the blood. bones, and soft
tissties and can adversely affect the kidneys, liver,
mervous systen, and other organs, Excessive expo-
sure to lead may cause neurological impairments
such as seizures, mental retardation, and behavioral
disorders, Even at low doses, lead exposure is
associated with damage to the nervous systems

of fetuses and young children, resulting in learming
deficits and lowered [Q. Fuecent studies also show
that lead may be a factor in high blood pressure
and subsequent heart disease. Lead can also be
deposited on the leaves of plants, presenting a
hazard to grazng animals and humans through
ingestion,

Trends in Lead Levels and Emissions

Because of the phaseout of leaded gasoline, lead
emissions and concentrations decreased sharply
during the 1980s and early 1990s. The 2002
average air quality concentration for lead is

94 percent lower than in 1983, Emissions of lead
decreased 93 percent over the 21-vear period
1982-2002. These large reductions in long-term
lead emissions from transportation sources have
changed the nature of the ambicnt lead problem in
the United States. Because industrial processes are
now resportsible for all violations of the lead
NAAQS, the lead monitoring strategy currentdy
focuses on emissions from these point sources.
Today, the only violations of the lead NAAQS
occur near large industrial sources such as lead
smelters and battery manufacturers. Various
enforcement and regulatory actions are being
actively pursued by EPA and the states for eleaning
up these sources.
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Acid Rain

Nature and Sources of the Problem com ds fall to the Earth in either dry form
potii Y
(ges and particles) or wet form (rain, snow, and
emissions of sulfur dioxide and nitrogen oxides 108} S0me are carried by the wind, sometimes
in the atmosphere reace with water, oxygen, and hundreds of miles, acwoss state and national borders.
oxidants to form acidic compounds. These In the United States, about 63 percent of annual
SO, emissions and 22 percent of NO, emissions

Acidic deposition or “acid rain” oceurs when

are produced by buening fossil fuels for clectricity
Acid Rain Formation generation.

Health and Environmental Effects

Inn the environment, acid deposition causes soils
and waterbodies to acidify (making the water
unsuitable for some fish and other wildlife) and
damages some erees, particulaly at high elevations.
It also speeds the decay of buildings, staues, and
sculprures that are part of our national heritage.
The nitrogen partion of acid deposition conerib-

3 O utes to eutrophication in coastal , the
Coal-fired eleatric utilities and other sources that bum T Ofmc.h md“dc. algal Hlooms (some of
ossil iels emit SO, and NO,, which may be toxic), fish kills, and loss of plant
and animal diversity. Finally, acidification of lakes
and streams can increase the amount of methyl
S0; Emissions Covered under mercury avatlable in aquatic systems. Most expo-
the Acid Rain Program sure to mercury comes from eating contaminated

fish. Reductions m 50, and NO, have begun to
reduce some of these negative environmental
effects and are leading to significant improvements
in public health.

Program Structure

The goal of EPAS Acid Rain Program i to
improve public health and the envirnment by
meducing emissions of SO, and NO,. The program
was implemented in two phases: Phase I for SO

128y 1286 1390
o2

Million Tons

080 %5 189D 1965 1998 1997 1996 1909 2000 2007 began in 1995 and targeted the largest and highest-
W Phase | Sources. O Al Sources emitting coal-fired power plants, Phase [ for NO,
IO Phasa Il Sourcss =07 Aiowances Alocated for that vaar began in 1996, Phase 11 for both pellutants began

in 2000 and sets restrictions on Phase | plants as
well & smaller coal-, gas-, and nil-fired plants.

NO, Emissions Covered under Approximately 3,000 units are now affected by the
the Acid Rain Program Af].d Rain Program, i
e s By 2010, the Acid Rain Program will reduce

annual SO, emissions by half from 1980 levels. The
pregram sets a permanent cap of 8.95 million tons
on the total amount of 50, that may be emiued
by power plants nationwide. It employs an
emissions trading program to achieve emission
reductions more efficiently and cost-effectvely:
Sources are allocated allowances each year (one
allowance equals 1 ton of SO, emisions), which
can be bought or sold or hanked for future use.

1990 1885 1306 1997 1996 1999 2000 2001 2002 This approach gives sources the flexibility and
1B NOy Program Affected Sources L1 Title 1 Sources Not Affected for MO,

=== Projected Emissions Without Tiia IV

Million Tons.
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Change in Sulfate D ition from F itati

1989-1991 to 1999-2001
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Sowrce: ULS. EPA analysis of National Atmospheric
Dieposition Program data.

incentive to reduce emissions at the lowest cost and
the cap ensurcs that emission reductions are main-
tained over time,

The NO, component of the Acid Rain Program
limits the emission rate for all affected utilities,
resulting in a 2 million ton NO, reduction from
1990 levels by 2001. There is no cap on total NO,
emissions, but under this program a source can
choase to overcontrol at units where it is techni-
cally easier to control emissions, average these
emussions with those at their other units, and
therehy achieve overall emissions reductions at
lower cost.

Emissions and Atmospheric Trends

SO, emissi d were it in the
first 6 years of EPA' Acid Rain Program. In 2002,
sources in the Acid Rain Program emited 10.2
million tons, down from 15.7 million tons in 199(,
Emissions of SO in 2002 were 400,000 tons less
than in 2001. As in 2001, sourees again drew down
the bark of unused allowances in 2002, resulting in
emission levels greater than the allowances allocated
m 2002 but sll lower than emissions during any
previous year.

INO, emissions from all Acid Rain Program
sources have also declined since 1990, NO,
emissions have decreased steadily from 6 million
tons in 1997 1o 4.5 million tons in 2002. The more
than 1,000 sources affected by the Acid Rain NO,
Program emitted 4.1 million tons in 2000, approx-
imately 1.5 million tons (25 percent) less than they
did in 1990, NO, emissions from these sources in
2001 were 3.6 million tons (over 40} percent)
below what emissions were projected to have been
n 2000 without the Acid Rain Program.

For all years from 1995 through 2001, wet sulfte
deposition exhibited dramatic and unprecedented
reductions over a large area of the eastern United
States. Average sulfate deposition in 19992001 has
decreased more than 8 kg/ha from 30-40 kg/ha in
1989-19491 m much of the mid-Appalachian and
the northeastern United States. Similardy, sulfate air
ions, which contribute to human health
and visibility were reduced signi ith
in the East. Wet nitrogen deposition decreased
slightly in some places between 1989-1991 and
1999-2001, but increased in athers up to 3 kg/ha
in areas with significant agricultural actvity and
areas where vehicles are the predominant source
of N0, emissions. y
These reductions in acid depesition and improve-
ments in air quality are directly related o the large
regional decreases in SO and NO, emissions
resulting from the Acid Rain Program. The largest

-reductions in wet sulfate deposition ocourred

actoss the Ohio RiverValley and in the Northeast,
The largest reductions in sulfate cc 1

also ocourred along the Ohio River Valley and

in states downwind. Reductions in the East in
hydrogen ion con ions, the primary indi

of precipitation acidity, were similar to those of
sulfate concentrations, both in itude and
location, The largest reductions in wet nitrate
deposition were in the northeastern United States,
Michigan, and Texas. The states immediately west
of the Mississippi River and in the eastern Plains,
parts of the Southeast, and California showed the
highest increases in nitrogen deposition even
though emissions from acid rain sources have

not increased substantially there. Acid rain sources
account for only 22 percent of nationwide nitro-
gen emissions, 5o emissions trends in other source
categories, especially agriculture and mohile
sources, also affect air concentrations and deposi-
tion of nitrogen.
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Visibility

Nature and Sources of the Problem
Visibility impairment is one of the most obvious
effects of air pollution and eccurs at many

of the hest known and most treasured natural
parks and wilderness areas, such as the Grand
Carryon, Yosenive, Yellowstone, Mount Rainier,
Shenandoah, and the Great Smoky Mounmins
Mational Park, as well as in urban areas.

Visibility impairment results rom the scattering
and absorption of light by air pollution, including
particles and gases. The scattering and absorption
by air pollution limits the distance we can see and
can alse degrade the color, elanity, and contrast of
scenes. The same fine particles that are linked to
serious health effects and premarture death can
also significantly affect our ability to see.

Some particles that contribute to visibility impair-
ment are emitted directly into the ammosphere
from their sources, such as dust from roads or

East West
Sulfates R 2551
Diganic Carbon {18 25%—HIH:
Nimates THol6N Sd5%
Elemental Carbon saor) RN SN 15
Crustal Material foil dust) 5% 155 5%-25%

This table shows pollwtants that contribute to visi-
bility impairnicnt in the eastern and western parts
af the United Stares, Stlfates ane generally the

largese conrributor i1 both the East and the West,

Class | Areas

The Clean Air Adt provides for the protection of visibility
it our national parks and wilderess areas, also known as
Class 1 areas. There are 156 Class I areas across the
United States as shown. (See http: / fwunw?. natute.
nps.gov/ard/ parks/ ClassLAreas.jpg)

elemental carbon (soot) from wood combustion.
In other eases, particles are formed in the atmos-—
phere from primary gaseous emissions such as
sulfates formed from SO, emissions fiom power
plants and other industrial facilities and nitrates
farmed from NO, emissions from power planss,
auromobiles, and other types of combustion
sources. These types of particles are referred 1o

a5 secondarily formed particles. In the eastern
United Sares, reduced visibility i mainly attrib-
utible to secondarily formed sulfates. Although
these secondarily formed particles still account for
a major portion of particulate loading in the West,
primary emissions from sources like wood smoke
contribute a larger percentage of the total particu-
Tate loading than in the East.

Also, humidity can significantly increase the effect
of pollution on visibility, causing some particles

10 become more efficient at scattering light and
causing visibility impairment. Annual average
relative humidiry levels are 70 to 80 percent in

the East as compared with 50 to 60 percent in
the West. Poor summer wisibility in the eastern
United States is primarily the result of high sulfate
concentrations combined with high humidity
levels,

Program Structure

The Clean Air Act provides for the protection

of visibility in national parks and wilderness areas,
also known as Class [ areas. The Clean Air Act’s
national goal calls for remedying existing visibility
impairment and preventing future impairment in
these 156 Class | areas across the country.

In 1987, the IMPROVE nerwork was established
a5 2 cooperative effort among EPA, states, National
Park Service, ULS. Forest Service, Burean of Land
Management, and US. Fish and Wildlife Service.
Data are collected and analyzed from this network:
to determine the type of pollutants primarily
responsible for reduced visibility and to track
progress toward the Clean Air Acts national geal.

In April 1999, EPA initated a new regional haze
program. The program addresses visibility impair-
ment in natonal parks and wilderness aress caused
by numerous sources locared over broad regions.
The program sets a framework for states to develop
goals for improving visibility on the worst visibility
days each year and to adopt emission strategies

o meet these goak. Because fine particles are
frequently transported hundreds of miles,

pollution that occurs in one swate may contribute
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to the visibility impairment in anather state, For
this reason, EPA encourages states to coordinate
through regional planning otganizations to develop
regional strategies to improve visibility and to
reduce pollutants that contribute to fine particles
and ground-level ozonc, States are also required

to review progress every 3 years and revise any
strategies as necessary.

I 2000, the IMPROVE Monitoring Network
started an expansion from 30 to 110 menitoring
sites. The expansion work was completed in the
fall of 2001, States, teibes, and federal land manage-
ment agencies suppert more than 50 additional
sites. Collectively, these will be used to tack

future progress in accordance with the regional
haze program.

Visibility Trends

Without the effects of pollution, a natural visual
range in the United States is approximately 75 ta
150 km (45 to 90 miles) in the East and 200 to
300 km (120 to 180 miles) in the West,

Data collected by the IMPROVE network show
that visibility impairment for the worst visibility

in the West is similar to days with the best visibility
m the East. In 2001, mean visual range for the
worst days in the East was only 29 km (48.3 miles)
compared to 117 km (195 miles) for the best
visibility. In the West, visibility impairment for the
warst days remained relatively unchanged over the
|0-year period, with the mean visual range for 2001
{103 ki) ncarly the same as the 1992 level (98 kmi).

Shenandoah

WNatioval Parke
- under bad and
good visibility
conditions, The
visual range in

visual range in

is 180 lon

Yosemite
National Parle
wnaer bad and
good visibiliey

conditions. The
wisual range in
the tap photo is
117 kvt wohile

the visual range
in the bottom
phata is greater
thar 208 kem.

Visibility Trends for Eastern Visibility Trends for Western
U.S. Class | Areas, 1992-2001 U.S. Class | Areas, 1992-2001
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Toxic Air Pollutants

Nature and Sources of the Problem

Toxic air pollutants, or air toxics, are those
pollutants that cause or may cause cancer or other
serious health effects, such as reproductive effeces
ar birth defects. Air toxics may alse cause adverse
environmental and ecological effects, Examples

of toxic air pollutants include benzene, found in
gasoling; perchloroethylene, emitted from some dry
cleaning facilities; and methylene chloride, used as
a solvent by a number of mdustries. Most air toxics
originate fiom man-made sources, including
mobile sourees (e.g., cars, trucks, construction
equipment) and stationary sources {e.g., Bactories,
refineries, power plants), as well as indoor sources
(e.g., some building materials and cleaning
solvents). Some air toxics are also released from
narural sources such as volcanic eruptions and
forest fires, The Clean Air Act identifics 188 air
toxics from industrial sources. EPA has identified
21 pollutants as mobile source air toxics, including
dicsel particulate matter and diesel exhaust organic
gases. In addition, EPA has listed 33 urban hazard-
ous air pollutants that pose the greatest threats to
public health in urban areas.

Health and Environmental Effects

People exposed to toxic air pollutants at sufficient
concentrations may experience various health
effects, including cancer and damage to the
immune systen, as well as neurological, reproduc-
dve (e.g,, reduced Ferdlity), developmental, respira~
tory, and other health problems.

In addition to exposure from breathing air toxics,
risks also are asociated with the deposiion of
roxic pollutants onto soils or surface waters, where
they are taken up by plants and ingested by animals
and eventually magnified up through the food
chain. Like humans, animals may experience health
problems due o air voxics exposure.

Trends in Toxic Air Pollutants

EPA and states do not maintain an cxtensive
nationwide monitoring network for air toxics as
they do for many of the other pollutints discussed
in this report. Although EPA, states, tribes, and
local air regulatory agencies collect monitoring
data for a number of tosie air pollutants, both the
chemicals monitored and the geographic coverage
of the monitors vary from state to state. Currently,
there are about 300 air toxics menitoring sites in
operation. The availible monitoring data help air
pollution control agencies track toxic air pollwant
levels in various locations around the country. EPA

*

1s working with its regulatory parmers to build on
the existing menitoring sites to create a national
monitoring network for a number of toxdc air
pollutants. The goal is to ensure that those com-
pounds that pase the greatest risk are measured.
EPA mitated a 12-month pilot monitering project
in 2001 in four urban aress and six small city./rural
areas (see map below). The pilot program was
developed to help answer several imporzant
national network design questions (e.g., sampling
and analysss precision, sources of variability, mini-
mal detection levels). A National Air Toxic Trend
Site (NATTS) nerwork was launched in early
2003. The central goal of the NATTS network is
to detect trends in high-risk air toxics such as
benzene, formaldehyde, 1,3-butadiene, acrolein,
and chromium. By early 2004, 22 NATT sites

(16 urban and 6 rural} will be operating (see map).
For the latest information on national air roxics
MONIMOrng, see WWW.epa.gov/ttn/amtic/
airtxfil.huml.

EPA also compiles an air tmxics inventory as part
of the Natonal Emissions Inventory (NEI former—
ly the National Toxics Inventory) to estimate and
track national emissions trends for the 188 roxic air
pollutants regulated under the Clean Air Act. In
the NEI, EPA divides emissions into four types of
sectors: (1) major (large industrial) sources; (2) area
and other sources, which include smaller industrial
sources like small dry cleaners and gasoline stations,
as well as natural sources like wildfires; (3) onroad
mobile sources, including highway vehicles; and (4)
nonroad mobile sources like airerafi, locomotives,
and construction equipment.
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Air Toxics M

Initiatives

ot Program
38 sites in 10 cities

Barcelenta/San Juan, PR
Providence, Rl

Keeney Knob, W\
Tampa, FL

Detroit, MI

Ria Rancha, NM

Cedar Raplds, |A

San Jacintc, CA

Grand Junction, CO
Seattls, Wi,

National Air Toxics Emissions, 1996

4.7 millicn tong.

Manroad
20%

Major
24%

ArealOthar
25%

Mati

Air Toxics E
Total for 188 Taxic Arr Pollutants

70
60
g a 033 whan
40 air toxies
W 155 other
jo e
20
10
1]
Baselins 1986
(1980-1993)

NATTS Sites
22 ‘areas’
® Janl03 Startup (13)
Providence, RI

Rexbury, MA
New York, NY
Washington DG
Decaiur (Atiants), GA
Hazard, KY (Rural)
Detroit, Wi
Deer Park {Houston), TX
St. Louls, MO
Bouniiful, UT
Grand Junction, CO (Rural)
San Josa, CA
Seattle, WA

B Jani4 Stortup (9)
Chittenden County, VT {Rural]
Rashester, NY
Tampa, FL.
Chesterfield, $C (Rural)
Chicage, IL
Mayville, Wi
Harriscn (:nunm TX {Rural)

Phoe'l
L2 anrein. OR {Rural)

As shown in this pie chart, based on 1996 estimates
(the most recent year of available daa), the emis—
sions of toxic air pollutants are relatively equally
divided between the four types of sources, How-
ever, this distribution varies from city to city.

Based on the data in the NEI, cstinates of nation-
wide air texics emissions decreased by approxi-
mately 24 percent between baseline {1990-1993)
and 1996, Thirty-three of these air toics that pose
the greatest threat to public health in urban areas
have similarly decreased 31 percent. Although
changes in how EPA compiled the national inven-
tory over time may account for some differsnces,
EPA and state regulations, as well as voluntary
reductions by industry, have clearly achieved large
reductions in overall air toxic emissions.

Trends for individual air toxics vary from pollutant
to pollutant. Benzene, which is the most widely
monitored toac air pollutant, is emitted from cars,
trucks, oil refineries, and chemical processes. The
graph below shows trends for benzene at 95 urban
monitoting sites around the country. These urban
areas generally have higher levels of benzene than
other areas of the country. Measurements taken at
these sites show, on average, a 47 percent drop in
benzene levels from 1994 vo 2000, During this
period, EPA phased in new (so-called tier 1) car
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emision standards; required many cides to begin
using cleaner burning gasoline; and set standards
that required sgnificant reductions in benzene and
ather pollutants emitted fFom oil refinerics and
chemical processes. EPA estimates that henzene
emissions from all sources dropped 20 percent
nationwide from 1950 to 1996, In the 2001 toxics
pilat moritoring project, city averages of benzene
ranged from about (19 to 2.5 pg/m’.

Risk Assessment

EPA has developed a National-Seale Air Toxics
Assessment, which is a nationwide analysis of air
toxics. It uses computer modeling of the 1996 NEI
air toxies data as the hasis for developing health
risk estimates for 33 toxic air pollutants (a subset of
the Clean Air Acts list of 188 air toxics plus diesel
PM). The national-scale assessment is intended to
pravide state, local, and eribal agencies and others
with a better understanding of the risks from

Benzene Levels in 2001
Pilot Monitoring Project

NN
i %

Ambi Annual Average Urban
Concentrations, Nationwide, 1994-2000

inhalation exposure to toxic air pollutints from
outdooe sources. It will help EPA and states
prioritize data and research necds to better assess
tisk in the fumure and will provide a baseline to
help measure future trends in estimated health
risks. The next national-scale analysis will focus on
1999 data and s expected to be released by the
end of 2003,

The map an page 23 shows a pamtern of the distri-
bution of relative cancer risk across the continental
United States as estimated by the national-sale
assessment, The highest ranking 20 percent of
countics in terms of risk (622 counties) contain
almost three-fourths of the U.S, population. Three
air toxics. (chromium, benzene, and formaldehyde)
appear to pose the greatest nationwide carcino-
gemc risk. This map does not include the potential
risk from diesel exhaust emissions. This is because
existing health data are not sufficient to develop a
numerical estimate of cancer risk for this pollutant.
However, exposure to diesel exhaust is widespread.
and EPA has concluded that diesel exhaust is a
likely human carcinogen and ranks with the other
substances that the national-scale assessment sug-
gests pose the greatest relative risk, One air toxic,
acrolein, is estimated 10 pose the highest potential
nationwide risk for significant chronic adverse
effects other than cancer. For more information,
Visit Www.epa.gov/tin/atw /nata

This techmical assessment represents an imporeant
step toward characterizing air toxics mationwide, It
is desigried to help idennify general patterns in air
toxics exposure and risk across the country and is
not recommended as 2 toal to characterize ar
compare risk at local levels (e.g., to compare risks
from one part of & city to another), More localized
assessments, including monitoring and modeling,
are under way to help characterize local-level risk,

g to Reduce Air Toxics

o @

MW

- QD%TM sites have concentrations below this line

10% of sites have concantrations below this lne

Ll @ L a7 88 -] on

1994-00: 47% decrease

Sinee 1990, EPAYs technology-based emission
standards for industrial and combystion sources
(&.g., chenical plants, oil refineries, dry cleaners,
and municipal waste combustors) have proven
extremely successful in reducing emissions of air
taxics. Onee fully implemented, these standards
will cut annual emissions of toxic air pollutants by
neardy 1.5 million tons from 1990 levels. OF this
total reduction, dioxin emissions from municipal
waste combustors and municipal waste incinerator
uiits will have been reduced by approximately
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99 percent and mercury emissions by 95 percent, relied on education and outreach to achieve reduc-
Additional reductions are expected by 2005, EPA tions. Information about indoer air activities i

has also pu(c;:sm ;j::; imfpnorcant contrals for available at www.epa.gov/iag/,

‘motor vehi and their fuels, including introduc- 5 v nd i 3

tion of reformulated gasoline and low fﬂﬁxr diese] ~ Formore information about EPAS air toxicy

fisel, and is taking additional steps to reduce air frogram, visit the Agency’s Website at

texcics from vehidles, Furthermore, air toxics Www.epa.gov/ttn/atw.

cmissions will further decline as the motor vehicle
fleet turns over, with newer vehicles replacing
older higher-emitting vehicles. By the year 2020,
these requirements are expected to reduce enis-
sions of a number of air toxics (benzene, formalde-
hyde, acetaldehyde, and 1.3-buradiens) from
highway motor vehicles by about 75 percent and
diesel PM by over 90 percent from 1990 levels.

In addition to national regulatory efforts, EPAS
program ineludes work with communities on
comprehensive local assessments, as well as federal
and regional activities asociated with proeciing
waterbodies from air toxics deposition {e.g, the
Grear Waters program, which includes the Great
Lakes, Lake Champlain, Chesapeake Bay, and many
ceastal estuaries) and EPA initiatives concerning
mercury and other persistent and bioaccumulative
toxics. For mdoor air toxics, EPAS program has

25
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Stratospheric Ozone

Nature and Sources of the Problem

The stratosphets, located about 6 to 30 miles
abave the Earth, contains a layer of ozone gas that
protects living organisms from harmful ultravicler-
B radiation (UV-B) from the Sun. Over the past

3 decades, however, it has become clear that this
protective shield has been damaged. Each year, an
“ozone hole” forms over the Antarctic, and ozone
levels there can fall to 60 percent below normal.
Even over the United States, ozone levels are about
3 percent below normal in the summer and

5 percent below norrmal in the winter,

As the ozone layer thins, more UV-b radiartion
reaches the Farth. The 1998 and 2002 Scientific
Assessments of Stratospheric Ozone firmily estab—
lished the link berween decreased ozone and

and some induserial processes. Strong winds carry
them through the lower part of the atmosphere,
called the troposphere, and into the stratosphere,
Chce there, strong solar radiation reacts with the
emitted chemicals to release chlorine and bromine
atoms that atack protective ozone molecules.
Scientists estimate that one chlorine atom can
destroy 100,000 ozone melecules,

Health and Environmental Effects

Ozone depletion allows for additional UV-B radia-
tion to pass through the stratosphere and reach the
Earth's surface, leading to increases in UV-related
health and environmental effects. In humans, UV-B
radiation is linked to skin cancer, inclading mela-
noma, the form of skin cancer with the highest
mottality rate. It also contributes to cataracts and

increased UV-B radiation. In the 1970,
had linked several substances associated with

hunan activities to ozone depletion, including the
use of chlorofluoracarbons (CFCs), halons, carbon
tetrachloride, methyl bromide, and methy] chloro-
form. These chemicals are emitted from commer-
cial air conditioners, refrigerators, insulating foam,

8 SIEN W w0 w W % 8 on 07 o

Data coustesy of the National Oceanic and Atmosphieric
Administration (NOAA), 2003, Monthly average total
azane measured in Dobson writs (DU at four mid-
latitude stations across the United States from 1979 fo
2002. Total vzone fram: four midlatitd
ULS. stations show a decline during the period, The large
annual variation shown in each of the four dties is a
result of azone fransport processes that cause increased
levels in the winter and spring and Iower ozone levels
in the swmmer and fall at these latitudes.

ppression of the i system.

The effects of UV-B radiation on plant and aquatic
ecosystens are not well understond. However, the
growth of certain plants can be slowed by excessive
UV-B radiation. In addition, some scientists supgest
that marine phytoplankeon, which are the base of
the ocean food chain, are already under stress from
UV-B radiation. This stress could have adverse
consequences for human food supplies from the
oceans.

Programs to Restore the Stratospheric
Ozone Layer

In 1987, 27 countries signed the Montreal
Protocol, a treaty that recognized the international
nature of czone depletion and committed the
world to limiting the production of ozone-deplet
ing substances. Today, more than 180 nations have
signed the Protocol, which has been strengthened
aver time and now calls for the elimination of
those chemicals that deplete stratospheric ozone.

The 1990 Clean Air Act Amendments established

a LS. regulatory program to protect the stratos-
pheric ozone layer. In January 1996, US. produc-
tion of many ozone-depleting substances virmually
ended, including CFCs, carbon tetrachloride, and
methyl chloroform. Production of halons ended in
January 1994, Many new products that either do
not affece or are less damaging to the ozone layer
are now gaining popularity. For example, computer
makers are using ozone-safe solvents to clean
cireuit boards, and automobile manufacturers are
using HFC-134a, an ozonc-safe refrigerant, in new
motor vehicle air conditoners. In some industries,
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UV-B Radiation Increases by Latitude

A 1996 study using
saieilite-based analyses of
UV-B trends demonstraied
that UV-B levels had
ingreased ar ground level,
This figure shows the
percent increases in average
aunal UV-B reaching the

sutface from 1986 to
1996, UV-B incidenee is

strongly dependent on
latitude. At latitudes that
caver the United States,

UTVB levels are 4 t0 5

percent higher than they

were in 1986,

Source: National Oceanic and Atmospheric Administration (NOAA], 1998,

the transition away from ozone-depleting sub-
stanees has already been completed.

EPA is also emphasizing effors like the UV Index,
a daily forecast of the strength of UV radiation

to which people may be exposed outdoors, to
educate the public about the health risks of over-
exposure to LIV radiation and the steps they can
take to reduce those risks. To educate the public
about UV radiation levels and the associated health
tisks, EPA promotes the UV Index, a daily forecast
of the srength of UV radiation, and its natienal
SunWise School for grades K through 8. SunWise
Partner Schools sparsor classroom and schoolwide
activities to raise children’s awareness of stratos-
pheric ozone depletion, UV radiation, and simple
sun safety practices. For more infarmation on
SunWise, visit http://www.epa.gov/sunwise.

Trends in St ic Ozone Depletion

Seientific evidence shows that the approach taken
under the Montreal Protocol has been effective

to date. The latest 2002 Scientific Assessment of
Ozone Depletion indicates that the rate of ozone
d ion is slowing. M have shown
that atmospheric concentrations of methyl chloro-
form are falling, indicating that emissions have
been greatly reduced. Concentratons of other
ozone-depleting substances m the upper layers

of the atmosphere, like CFCs, are also decreasing.
It takes several years for these substances to reach
the stratosphere and release chlorine and bromine.
Far this reason, stratospheric chlorine levels are
near their peak and are expected to slowly decline
in the years to come. Because of the stability of
most ozone-deplering substances, the ozone liyer
wall not fully recover until the second half of this
century. All nations that signed the Protocol must
complets implementation of ozone protection
programs if full repair of the ozone layer is to

be accomplished,

For more information on Swatospheric Ozone,

visit http:/ /www.epa.gov/air/ozone/
index.html.
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International Issues
and U.S. Air Quality

The transboundary flow of air polludion affecting
the Umired States and it neighboring countries is
now well known and documented. Under bilateral
agreements with Mcxco and Canada, EPA is
pursuing policies and technical efforts to better
understand and reduce the transport of air pollu-
son back and forth across our borders, particularly
in areas where this transport threatens public health
and attainment of ambient air quality standards,
Also, there is increasing evidence of interconti-
nental pollution wanspore from Central America
and Asia to the United States. Recent studies and
satellite images illustrate the degree of transport
{see sidebar). EPA participates with other agencies
in various treaties and international cooperative
efforts to characterize and address the intercont-
nental transport of air pollation. For example, EPA,
in conjunction with other rescarch organizations,
is currently conducting a modeling study of inter-
continental pollution transpart from Asia and its
potential effects on regional air quality. This model-
ing analysis will also study the intercontnental
transport of air pollution from the United Seates

to Europe.

Under 2 bilateral agreement with Mexico signed
in 1983, also known as the La Paz Agreement, the
United Seates and Mexico have developed and
implemented a series of strategies to address air
quality along our shared border. The United States
and Mexico currenty operate coordinated air
monitaring nerworks, compile emission invento-
ries, and conduct modeling analyses designed o
suppert reasonable pollution control strategies w
achieve national air quality standards on both sides
of the border. One example resulting from this
cooperative agreement is the US~Mexico Border
Informarion Center on Air Pollution. Additional
information on the Border Informatien Center is
available ar the EPA Technology Transfer Network
Wb site, www.epa.gov/ttn/cate/cica,

Canada and the United States made a historic
commitment to address transboundary air pollu-
tion with the signing of the [J.5.~Canada Air
Quality Agreement in 1991, Addressing acid
rain and transboundary flows of ozone have
been the primary focus of cooperation under

Air Pollution Transport

Modeling studies and satellite images show
evidence of significant air pollution transpart
from Central America and southern Mexico. In
addition, analysis of weather patterns reveals
that upper air winds in summer months favar
transport of alrborne pollutants northward to
‘the United States. With no mountain ranges to
modify or impede them, air masses from Central
America have an unobstructed path northward,
Pollution from Fires

In-May 1998, smoke from Central American and
southern Mexican forest fires moved as far north
as the Great Lakes and north-central Ontario. EPA
and (s many partners tracked the aerosol plumes,
evaluating and publicizing the threats o public
haalth as the plumes maved through the United
States, In Texas, visibility was typically down 1o
less than 1 mile in many large cities. A satellite
image {courtesy of NASA) illustrating the extent
of this aerosol plume transport is shawn here.

Earth Probe TOMS
Smoke/Dust over North America for May 15, 1998
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Ozone Concentrations in the Eastern Regions of the U.S. and Canada
(Average Annual 4t Highest Daily Maximum 8-hour Ozone, 1999-2001
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Ozone concentrations are based o monitoring daza from ozene sites
located within approxcimately 300 km of the U.S—Canadian border.

Ozone Goncentrations in the Western Regions of the U.S. and Canada
{Average Annual 4th Highest Daily Maximum 8-hour Ozone, 1999-2001
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the Agreement, and work to better understand

the manshoundary flows of fine particulate matter
1s under way. The Ozone Annex to this Agreement
includes specific monitering and reporting require-
ments of the two nations including (1) reporting
ambient air quality within 500 km of the
US~Canadian border, (2) reporting annual
emissions from major source categories beginning
in 2004, and (3) developing joint analyses on
ground-level ozone and precursors, The fgures
below illustrate the ozone concentration measure-
ments within 500 km of the border in the eastern
and western regions of the United States and
Canada, respectively, These measurements repre-
sent the avetage annual fourth-highest daily
maximum 8-hour ozene for 1999-2001 fsee
hetp:/ /www.epa.gov/airmarkets/usca/). The
annual fourth-highest daily maximum 3-hour
ozone s illustrative of the ambient air quality
standard for 8-hour azone,

The Convention on Long-Range Transboundary
Air Pollution (LITAP), under the United Nations
E ic C ission for Europe, establishes 2
broad framework for cooperative action on air
pollution in North America and Europe. The

Co i blishes a pracess for negotiating
specific measres to control air pellution through
legally binding protocok. LRTAP initially focused
on reducing the effects of acid rain through
control of sulfir emissions. Later protocols have
addressed the formation of ground-level ozone,
pensistent organic pollutints (POPs), and heavy
metals. These multilateral efforts have established

a foundation of international cooperation and
understanding that has significandy advanced our
ability to understand and address transboundary sir
pollunon {see htp://www.unece.org/eny/
Irtap/).

The United States is also actively leading, with
other countries, global efforts to address POPs
and mercury, pollutants that persist and are readily
transported via air pollution pathways across
borders and aceans. In 2001, the United States
joined 151 ather countrics in signing the
Stockholm Convention on Persistent Organic
Pollatants, This treaty will help reduce the public
health and environmental effects of pollutants
such as DDT, chlordane, dioxins, and PCBs (see
http://www.pops.int), Also in 2003, the United
States joined the international community in
endorsing a global effort to address mercury.
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Conclusions

The Clean Air Act has resulted in many improve-
menss in the quality of the air in the United States,
Scientific and international developments continue
10 have an effect on the air pollution programs that
are implemented by the U8, Environmental
Protection Agency and state, local, and tribal agen-
cles. New dara help identify sources of pollutants
and the properties of these pollutants. Although
much progress has been made to clean up our air,
work must continue to ensure steady improve-
ments in ur quahty, especially because our lifestyles
create more pollution sources. Many of the strate-
gies for air quality improvement will continue to
be developed through coordinated efforts with
EPA, state, Jocal, and tribal governments, as well 1s
industry and other environmental organizations.

Acronyms

AQI
CFCs
co,
co
DU
dv
EPA

FCCC

ha
IMPROVE

NAAQS

NATTS
NEL
NO,, NO,,

NO
NOAA

05
DAQPS

Ph
PM . PM; o

POPs
ppm
505,50,
VOCs
uv

Air Quality Index
chlorfluorocarbons
carbon dioxide

carbon monoxide

Daobson units

dectiews

U.S. Environmental Protection
Agency

Framework Convention on
Climate Change

hectare

Interagency Monitoring of
Protected Visual Environments

intelligence quotient
kilograms
kilometers

Long-Range Transboundary
Air Pollutants

National Ambient Air Quality
Standards

National Air Texic Trend Site
National Emissions Inventory
nitrogen dioxide, nitrogen
oxides

mitric oxide

National Oceanic and
Ammospheric Administration
Ozone

Office of Air Quulity Planning
and Standards

lead

particulate matter (10 pm or

less, 2.5 pm ot less in
diameter)

persistent organic pollutants
parts per million

sulfur diccade, sulfur oxides
volatile organic compounds
ultraviolet
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For Further Information

Web sites:

Air and Rad

O WWW.EPa. 0V oar

d mformation Aur Pollution Trends: www.epa.gov/airtrends

» and Forecasts: www.epa.gov/airnow

ality Data: www.epa.gov/air/data/index. html

THation: WWw.epa. gov/tn/atw

Ozone Depletion Web site: www.epa.gov/ozone/

Glabal W ng Emissions Information: www.epa.gov/ globalwarming/index.homl

Acid Rain X e: www.epa.gov/airmarkets/arplindex.html
Office of Air Quality Planning and Stndards: www.epa.gov/oar/oagps
Office of Transportation and Air Cuality: www.epa.gov/otaq

Office of Atmospheric Programs: www.epa.gov/air/oap.html

Office of Radiation and Indoor Air: www.epa.gov/ air/ oria html

Hotlines
Acid Rain Hotine: (202) 564-9620

Energy Star (Climate (888) STAR-YES

Mobile Sources National Vehicles and

| Emissions Lab: (734) 214-4200

STATEMENT OF THE SKULL VALLEY BAND OF GOSHUTE INDIANS

On November 8, 1984, Administrator William D. Ruckelshaus promulgated an
EPA Policy for the Administration of Environmental Programs in Indian Reserva-
tions. This Policy recognized Tribal Governments as sovereign entities with the pri-
mary authority and responsibility for tribal lands and their residents. It stated:
“EPA will work directly with Tribal Governments as the independent authority for
reservation affairs, and not as political subdivisions of States or other local govern-
mental units.”

The Policy also recognized Tribal Governments as the appropriate entities to be
making program decisions for Indian reservation lands. This longstanding EPA Pol-
icy was reaffirmed by Administrator Christine Todd Whitman on July 11, 2001.

Governor Leavitt’s actions toward the Skull Valley Band and other Utah Tribes
bear no resemblance to the EPA Indian Policy, and many Tribes share our concern
that he will not reaffirm this national policy, and that he will undermine tribal gov-
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ernments in their decisionmaking relative to the development and environmental
protection of their own lands.
Examples of Governor Leavitt’s actions as Governor include:

¢ Supporting State legislation, enacted in 2001, which asserts Utah State regu-
latory jurisdiction over all Indian reservations within the State of Utah. That legis-
lation was declared unconstitutional by a U.S. District Judge in July 2002, and the
Governor’s appeal is pending in the U.S. Court of Appeals. Among other things, the
legislation purported to impose State permitting requirements on “any source of air
pollution proposed to be located . . . within the boundaries of any Indian reserva-
tion . . .” And on “any facility which will potentially or actually have a significant
impact on the State’s surface or groundwater resources . . . even if located within
the boundaries of an Indian reservation.” U.C.A. 19-3-302(7)(b) and (c). The osten-
sible purpose of the legislation was to prohibit the Skull Valley Band from hosting
a federally licensed storage project for spent nuclear fuel rods on its Reservation,
but the breadth of the legislation was much greater. Neither Governor Leavitt, nor
any official of the State, made any effort to consult with Utah Indian tribes regard-
ing this legislation.

¢ Failing to take any action to resolve longstanding claims against the State by
Navajo Indians residing in San Juan County, Utah, for whom the State of Utah
holds in trust revenues from oil and gas leases from Navajo tribal land under a
1933 Act of Congress. Litigation has been pending in Federal court for over a dec-
ade, but the only response of the Governor has been to suggest that the State divest
itself of this statutory responsibility. No effort has been made to account fully to
the Navajo beneficiaries.

* Providing State taxpayer funding of over one half million dollars to private at-
torneys to represent various dissident factions of Goshutes to oppose their tribal
government by:

¢ Creating an ostensibly “traditional” Indian organization, made up of Goshutes
and non-Goshutes, to speak out against the Band’s government, including venues
in Washington, DC.

¢ Filing numerous frivolous lawsuits and administrative appeals, none of which
have been successful, to challenge a tribal lease of reservation lands, the Bureau
of Indian Affairs’ recognition of the Band’s Executive Committee as the legitimate
governing Body of the Band, and the actions of various Federal agencies which have
been supportive of the Band.

*  Withdrawing $42,000 from a tribal bank account, using a phony court order,
and successfully freezing hundreds of thousands of dollars of Federal program funds
held in Salt Lake City banks. Three different sets of attorneys, funded by the State,
are now filing briefs to prevent the bank from releasing these funds back to the
Band.

¢ Supporting both Federal and State legislation to build a “moat” (Governor
Leavitt’s chosen words) around the Skull Valley Reservation. Federal legislation,
passed by the House of Representatives last year, but not enacted, would have pre-
vented the Secretary of the Interior from issuing rights-of-way for any industrial ac-
cess across public lands in Utah to reach either of the two Goshute Reservations
in the Utah West Desert—unless the Governor of the State of Utah concurred in
allowing the land use planning process to begin. The Skull Valley Reservation has
no industrial development on its Reservation, which is surrounded by toxic waste
depots, including military installations where biological and chemical weapons have
been developed. Tooele County, Utah, has zoned this region as a toxic waste dump.
But the Governor wants veto power over any access to the Reservation, and has en-
deavored to build a “moat” around the Reservations. He has publicly stated that he
will not consult with Skull Valley leaders on these issues until they give up their
multi-million dollar (and lawful) opportunity to store civilian nuclear fuel rods on
their Reservation.

¢ Holding secret meetings with high-ranking Federal officials in Washington,
DC, asking them to take actions to withdraw or suspend approvals of tribal leases,
to withdraw recognition of the leadership of the Skull Valley Band, to support legis-
lation which would build a “moat” around the Skull Valley Reservation, and to op-
pose an ad judicatory licensing process at the Nuclear Regulatory Commission.

Governor Leavitt’s approach to the Skull Valley Band is to force it to be depend-
ent upon the charity of their non-Indian neighbors, which is the historical policy in
Utah for dealing with Indian tribes.
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RESPONSES TO HEARING QUESTIONS FOR GOVERNOR LEAVITT FROM SKULL VALLEY
TRIBE

Question 1. If confirmed as the Administrator of the Environmental Protection
Agency, will you immediately reaffirm the EPA Indian Policy, followed by previous
Administrators, dating back to 1984?

Response. The introductory statement provided with these questions does not ac-
curately reflect actions taken by the State of Utah.

The statements regarding the Skull Valley Band of Goshutes, individual members
of the Band, and the Goshute Reservation are related to a proposal by Private Fuel
Storage, LLC, a consortium of nuclear power companies, to build a privately owned,
for-profit, above-ground storage facility for high-level nuclear waste on the Skull
Valley Band of Goshutes Indian Reservation. No other facility of this nature has
ever been licensed, and the proposal raises several legal, public policy, and practical
questions. Utah does not itself generate high-level nuclear waste, and it has been
the policy of the State to oppose the proposal in a vigorous but legitimate way. Sev-
eral members of the Skull Valley Band have also opposed the waste facility, be-
cause, among other reasons, they see it as a form of environmental discrimination
against them. The license application is pending before the U. S. Nuclear Regulatory
Commission and the State of Utah is an admitted party to that administrative proc-
ess. The State is also a party in two judicial appeals, one with the U.S. Court of
Appeals, D.C. Circuit, and one with the U.S. Court of Appeals, 10th Circuit. Because
I have been Governor of Utah during the entire period of these matters and have
taken specific positions on these matters, I will follow Federal procedures to avoid
a conflict of interest in these matters, if confirmed as Administrator of EPA.

The statements regarding Navajos living in Utah also misrepresent the facts.
Utah and a class of individual plaintiffs have been engaged for several years in a
complex lawsuit. The plaintiffs do not represent the Navajo Nation, whose interests
are, in fact, adverse to those of the plaintiffs. The State of Utah has taken many
steps to resolve the dispute, including by compiling and turning over to the court
more than 40 volumes of financial accounting. The court has not yet determined
that the State is liable to the plaintiffs. Because this issue concerns matters that
I have worked on during my terms as Governor of Utah, I will follow Federal proce-
dFres Ato avoid a conflict of interest in this matter, if confirmed as Administrator
of EPA.

I look forward to working with Tribal Governments to protect the environment.
If confirmed, I look forward to learning about the policy and establishing the appro-
priate relationship with sovereign Tribal Governments.

Question 2. Will you personally direct employees of EPA to follow the policy, by
respecting the decisions made by Indian tribal governments to develop, regulate,
and administer their own Indian tribal lands?

Response. If confirmed, I expect to be briefed on the policy and will implement
EPA laws and regulations regarding work with Tribal Governments. I will also fol-
low Federal procedures to avoid a conflict of interest.

Question 3. Will you direct EPA employees to support the imposition of State reg-
ulatory and permitting requirements on Indian tribal and allotted lands?

Response. It is my understanding that EPA employees are responsible for imple-
menting Federal environmental laws. If confirmed, I expect to be briefed on this
issue. I will also follow Federal procedures to avoid a conflict of interest in this mat-
ter.

Question 4. Will you direct Agency lawyers to take legal positions, contrary to
prior Agency legal positions, supporting State environmental regulation of Indian
lands, without the consent of the governing Indian tribes?

Response. If confirmed, I expect to be fully briefed on Agency positions. In dealing
with all matters, I will follow Federal procedures to avoid a conflict of interest.

O
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