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The House was not in session today. Its next meeting will be held on Tuesday, February 11, 2003, at 12:30 p.m.

The Senate met at 11 a.m. and was
called to order by the Honorable NORM
COLEMAN, a Senator from the State of
Minnesota.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious God, who knows our needs
before we ask You for Your help, and
has plans for us and our Nation ready
to reveal to leaders who humble them-
selves and seek Your guidance, we
praise You for the privilege of being
alive and the delight of serving You.

Give us a positive attitude for the
challenges and problems of this day.
Help us utilize Your divinely inspired
gift of imagination to energize our vi-
sion of Your very best for the individ-
uals, concerns, and complicated issues
we must creatively confront today.
Empower us to prayerfully picture
Your solutions and direction and speak
with the tone of Your articulated inspi-
ration in our souls. Help us not to go it
alone today on our own limited re-
sources but draw on the inspiration of
the vivid images You play on the
screen of our inner eye of vision.

Today we pray for all in the Senate
family who are ill or recovering from
surgery. Especially we pray for Sen-
ators ROBERT GRAHAM and MITCH
MCCONNELL, two distinguished Sen-
ators who are recovering from heart
surgeries and procedures. Infuse Your
healing power into their bodies and
give them strength and renewed resil-
iency. We thank You for these two
great leaders.

We expect great things from You
today, dear God, and we will attempt
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great things for You throughout this
new week. You are our Lord and Sav-
iour. Amen.

——————

PLEDGE OF ALLEGIANCE

The Honorable NORM COLEMAN
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

led

————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS.)

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, February 10, 2003.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, | hereby
appoint the Honorable NoORM COLEMAN, a
Senator from the State of Minnesota, to per-
form the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. COLEMAN thereupon assumed
the Chair as Acting President pro tem-
pore.

—————
RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing the Senate will resume consider-
ation of the nomination of Miguel
Estrada to be a circuit judge for the DC
Circuit.

On Thursday we attempted to reach a
consent agreement which would have
allowed for a vote on that nomination
during today’s session. Unfortunately,
that consent was not granted last
Thursday. However, it is still my hope
to work with my colleagues on the
other side of the aisle to set a time cer-
tain for a vote on the confirmation of
this important nomination. | know
there are additional Members who
want to speak on the nomination, and
I hope they do so today, that they take
advantage of the opportunity, begin-
ning in a few minutes, over the course
of today.

I do want to express our willingness
to go as long as necessary tonight to
allow for that open discussion, that
open debate, so colleagues do have the
opportunity to express their wishes.

I do want to make sure my col-
leagues understand it is our intent to
finish this nomination and vote on this
nomination as early as possible this
week. | would love to have that oppor-
tunity to do so either later tonight or
tomorrow—again recognizing that it is
important people have the opportunity
to speak. Again, we are perfectly happy
to stay here as long as necessary to-
night.

In addition, three district court
judges were reported by the Judiciary
Committee on Thursday. We are work-
ing towards an agreement for a vote on
one of those nominations this evening,
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or possibly all three nominations this
evening. We will report shortly after
discussion with the leadership on both
sides of the aisle, but we expect the
first vote to be at 5:15 this afternoon.

Also, as a reminder, the current con-
tinuing resolution is set to expire on
Friday of this week. We are still hoping
the appropriators will complete their
work on the conference report and
therefore the Senate would consider
the conference report later this week,
as soon as it becomes available.

We are also attempting to clear sev-
eral important items that are on the
Legislative Calendar. Each may re-
quire a short period of debate this week
and a rollcall vote. Thus, we have a
very full week over the next 5 days.
Senators should expect a busy session
this week and, indeed, as | mentioned
earlier, late nights are possible. It is
likely that there will be several late
nights this week, including tonight if
people will take advantage of that, in
terms of discussing and bringing their
views to the floor.

The ACTING PRESIDENT pro tem-
pore. The Democratic whip.

Mr. REID. If I could, while the major-
ity leader is in the Chamber, first, on
the vote on the judges, the ranking
member of the committee, Senator
LEAHY, has said he is aware of the
three judges and he would like a roll-
call vote on each of the three and that
you and Senator DASCHLE can work on
the time of when at least the first will
occur this evening.

Mr. FRIST. Let me remind the Sen-
ator, | would like to do all three this
evening. We can plan on having the
first vote at 5:15 and then we can dis-
cuss about the other two. | think it
would be our intent to have all three
tonight.

Mr. REID. Fine.

| also say to the distinguished Sen-
ator from Tennessee, the majority
leader, last week there were a number
of problems, as the leader is aware.
There were memorial services—it was
difficult to have people speak. Also, it
was difficult to get some Democrats to
speak because the distinguished chair-
man took a lot of time speaking. It was
hard to work in other people.

With that in mind, and with the dis-
tinguished chairman of the committee
in the Chamber, what | would like to
do is arrange some times for people to
speak today so we do not have people
waiting around and so the chairman of
the committee and ranking member
know who is planning on coming. If it
is appropriate, | will give those times
to both the leader and to the chairman.
The ranking member, Senator LEAHY,
is here and he is available all of the
day, of course, if necessary.

But from 1 to 2, Senator FEINSTEIN
would like to be able to speak; from 2
to 2:45, Senator KENNEDY would like to
speak; from 3 to 4 o’clock, Senator
SCHUMER would like to speak; and Sen-
ator LEVIN would like to speak after
that until the vote. And then Senator
FEINGOLD would like to speak at 5:30.
They may not use all this time.
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The ACTING PRESIDENT pro tem-
pore. The majority leader.

Mr. FRIST. Let me say, first, | appre-
ciate the assistant Democratic leader
outlining that. It is very important
that we hear from people who have
very important things to say. It is real-
ly a matter of time management at
this juncture, so | very much appre-
ciate it. If we could just have a gentle-
man’s agreement for those times with-
out locking it in, and then allowing the
chairman and ranking member to de-
termine the specifics of those times,
but it sounds agreeable to me.

Mr. REID. That sounds like a good
idea.

Mr. FRIST. Again, it is not our side
of the aisle I think at this point that
will do the majority of talking. We
have a number of Members who want
to speak as well. But our goal is to
have an up-or-down vote on this impor-
tant nomination after sufficient time
as judged by the other side of the aisle
and our side of the aisle.

I encourage, once again, the Senator
to continue scheduling just as he has
done, which | appreciate, but to go as
long today as he is comfortable doing
because we want to make sure he has
that opportunity. But it is my inten-
tion to bring this matter to a vote as
soon as practical as we go forward.

Mr. REID. | also say to the distin-
guished majority leader and the distin-
guished Chair of the committee that
one of the things we are concerned
about—and we know there has been
very little time used on the debate so
far, as the Senator knows, and as Sen-
ator DASCHLE stated publicly, the
Democrats have not decided whether
there is going to be a filibuster. That is
something the majority leader and
Senator DASCHLE can speak about later
today. But | ask for the cooperation of
the majority; that, in effect—and |
don’t mean this to be a derogatory
term—no games be played. If somebody
steps off the floor in the next few
hours, | hope the question would not be
called on this nomination until we get
into a more—I want to use the right
word. Until we get into a more com-
petitive phase of this debate, | hope
there would not be anything like that
done.

Could | have the assurance of the
chairman of the committee that in fact
would be the case?

Mr. FRIST. Mr. President, | think for
today, of course, we will agree to that.
But again, | want to come back to the
fact of whether it is competitive and
the accusations of a filibuster going
back and forth. That is going to sort of
occur.

Let me just say on the part of the
chairman and myself that as long as we
are having good participation, it is im-
portant—not just listening to people
because they want to get out and talk
for an hour, which looks like a fili-
buster—to the American people that
we work in good faith to come to what
I hope will be a fair up-or-down vote in
a reasonable period of time, and games
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are not in order and are not to be
played. At the end of the day, we ex-
pect no filibuster—again, that is a deci-
sion which will be made on your side—
because the American people deserve
better. If there is insistence on a fili-
buster, we will use everything within
our power being in the majority under
the Senate rules to bring this to an up-
or-down vote.

Mr. REID. One last thing | would like
to say is we are having, as the majority
leader knows, a conference committee
meeting of the Appropriations Com-
mittee at 6:30 this evening. There are
still a number of open issues. We will
hear from Senator STEVENS and others.
But this thing has moved along signifi-
cantly over the weekend.

Mr. FRIST. Mr. President, |
close.

We have the opportunity of a very
productive and very useful week. When
you look at the continuing resolution
and completing the appropriations bills
with the omnibus package and the
three judges tonight, if we can finish
the Estrada nomination early enough
in the week, there are two other bills
we are working on, including the Mos-
cow treaty. There is other legislation
that is to follow. We have the oppor-
tunity of a very productive week before
going out on recess. We have to keep
the train moving.

The reason why | mention that is, if
members want to talk on the other for
30 minutes or 45 minutes each tonight,
we want to make that opportunity
available, and we hope the other side
will seize that opportunity since we ex-
press that willingness.

Thank you, Mr. President.

Mr. LEAHY. Mr. President, will the
Senator from Tennessee yield for just a
moment, the distinguished majority
leader?

Mr. FRIST. | yield to the Senator.

Mr. LEAHY. A couple of things
should be mentioned.

As the distinguished senior Senator
from Nevada has noted, we have a com-
mittee of conference on the appropria-
tions this evening, which is a very sig-
nificant one because of the level of ap-
propriations bills being rolled into one.
A number of us who might speak on the
floor are also on that committee. Sen-
ior members of the Appropriations
Committee have to be at the meeting.
Some have said and others have com-
mented about games-playing here. |
don’t think the distinguished majority

will

leader or the distinguished acting
Democratic leader would want to do
that. | would suggest just for my

friend—looking around the floor—hav-
ing been here longer than anybody else
on the floor right now, in the majority
four or five times, and four or five
times in the minority with very distin-

guished majority leaders, Senator
Mansfield, Senator BYRD, Senator
Baker, Senator LOTT, Senator

DASCHLE, Senator Mitchell—

Mr. REID. Senator Dole.

Mr. LEAHY. And Senator Dole, and
also having served as minority leader
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back and forth—all of them realized
that anyone can come down at any mo-
ment of inattention and, using the
rules, gain a one-time advantage. With
all the distinguished leaders, I never
saw a single one of them do that, even
when over and over again they had an
opportunity to do it. Many times when
I was chairman of the Agriculture
Committee, when | was chairman of
Judiciary Committee, when | was
chairman of the Foreign Operations
Committee, and when | was chairman
of a number of others, we would have
hotly contested issues and cases where
the ranking Member, the only other
person on the floor, had to leave the
floor for a phone call or something like
that. And, of course, | always protected
their rights. That is something that
has been done. It is the role of the ma-
jority leader, of course, to try to move
legislation forward. It has always been
my feeling, whether being in the ma-
jority or in the minority, that the ma-
jority leader should do that. | think we
can. But | also think everybody should
realize that last week was a rather ex-
traordinary week with, first, the serv-
ices in Houston, and then the services
at the National Cathedral, and then
the Republicans had a conference
where they had to go on Friday. A lot
was chopped into that week.

I have already said the three judges
which are on the Executive Calendar—
those which were actually going to be
put over by the Republicans initially in
the executive markup—I said to the
distinguished Senator from Utah, let
us go ahead and vote them out so we
can get them on the floor. But also the
majority leader may not be aware of
the fact—at least from some of his
statements—that during 17 months we
did get through 100 of President Bush’s
judges and got all of them confirmed
on the floor. | know the distinguished
Senator from Utah would like to come
close to that record, a record that was
not achieved when the Republicans
were chairing that committee and
when President Clinton was here. |
know he would want to try for that
now. Of course, | would be happy to go
forward on those and vote those three
out. There will be rollcall votes. | real-
ize that last year sometimes we had 10
or 12 at a time by voice vote. | think
that escaped the attention of the press,
the White House, the Republican Sen-
ate campaign committee, and others.

| yield the floor.

———

RESERVATION OF LEADERSHIP
TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

CONGRESSIONAL RECORD — SENATE

EXECUTIVE SESSION

NOMINATION OF MIGUEL A.
ESTRADA, OF VIRGINIA, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA

The ACTING PRESIDENT pro tem-
pore. The Senate will now resume exec-
utive session and the consideration of
Executive Calendar No. 21, which the
clerk will report.

The legislative clerk read the nomi-
nation of Miguel A. Estrada, of Vir-
ginia, to be United States Circuit
Judge for the District of Columbia Cir-
cuit.

Mr. HATCH. Mr. President, of course,
there are not going to be any games
played. Nobody on this side wants to
play games. This is important stuff. We
understand there are those on the mi-
nority side who do not agree with this
nomination. They have a right to not
agree. But they have a right to vote
against Miguel Estrada if that is what
they really think is right.

On the other hand, should there be a
filibuster it will be the first filibuster
in history against an inferior court,
the circuit court of appeals or the dis-
trict court.

With regard to the 100 nominees that
made it through in the last few years,
that was a very good record, primarily
just for judges. | am more interested in
how many are left over. | am more in-
terested in how we reduce the number
of holdovers. Let us hope we can do
that. 1 am going to do everything in
my power to do it, and | hope | will
have the cooperation of those on the
minority side in trying to do what is
really our job; that is, to put the Presi-
dent’s—whoever the President is—
nominees through. We always have
someone on both sides who wants to
slow the process down. We understand
that. But hopefully we can get people
of goodwill to not slow the process
down and to not filibuster this wonder-
ful Hispanic judge named Miguel
Estrada.

Mr. President, in that regard, | ask
unanimous consent that a Washington
Post editorial entitled ‘“‘Filibustering
Judges’’ be printed in the RECORD.

There being no objection, the mate-
rial was ordered to printed in the
RECORD, as follows:

[From the Washington Post, Feb. 5, 2003]

FILIBUSTERING JUDGES

“Tell Senators: Filibuster the Estrada
Nomination!”” cries the Web site of People
for the American Way. The subject is Presi-
dent Bush’s nomination of Miguel A. Estrada
to a seat on the U.S. Court of Appeals for the
DC Circuit. Democratic senators may not
need much encouragement. With the Estrada
nomination due to come to the Senate floor
today, they are contemplating a dramatic es-
calation of the judicial nomination wars.
They should stand down. Mr. Estrada, who is
well qualified for the bench, should not be a
tough case for confirmation. Democrats who
disagree may vote against him. They should
not deny him a vote.

Senators have on occasion staged filibus-
ters on judicial nominees, but none has ever
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prevented a lower-court nominee’s confirma-
tion, the White House says. And that’s good,
It’s hard enough to get swift Judiciary Com-
mittee action and floor votes for judicial
nominees. The possibility of a filibuster
probably checks rash or overly partisan
nominations; one can imagine candidates so
wrong or offensive that the tactic would be
justified. but a world in which filibusters
serve as an active instrument of nomination
politics is not the either party should want.

Mr. Estrada’s nomination in no way justi-
fies a filibuster. The case against him is that
he is a conservative who was publicly criti-
cized by a former supervisor in the Office of
the Solicitor General, where he once worked.
He was not forthcoming with the committee
in its efforts to discern his personal views on
controversial issues—as many nominees are
not—and the administration has (rightly) de-
clined to provide copies of his confidential
memos from his service in government. Hav-
ing failed to assemble a plausible case
against him, Democrats are now arguing
that this failure is itself grounds for his re-
jection—because it stems from his own and
the administration’s discourteous refusal to
arm Democrats with examples of the extre-
mism that would justify their opposition.
Such circular logic should not stall Mr.
Estrada’s nomination any longer. It cer-
tainly doesn’t warrant further escalating a
war that long ago got out of hand.

Mr. HATCH. | would like to take a
few moments this morning to respond
to some of the allegations that Miguel
Estrada lacks support in the Hispanic
community. Nothing could be further
from the truth.

Young men and women from Mexico,
Central and South America, who come
to the United States—sometimes with
their parents, sometimes without—
have helped to build this country.
There is no question about it. They
have mined our mines. They have built
our railroads. They have worked on the
roads. They have advanced themselves
in education. They are now doctors,
lawyers, and filling positions in vir-
tually every walk of life in this coun-
try, and rightly so.

They struggled in a foreign country
to make a better life, and the gifts
they have brought to this Nation are
what has made this Nation a great na-
tion. And they still do today. The His-
panic community leaders | have
worked with over the years consider
Miguel’s success as their success. And
they know that all young Latinos
across the country—whether they live
in border town colonia, a barrio in Chi-
cago, or Miami’s Calle Ocho—need role
models such as Miguel to emulate.

Miguel arrived in this country with
his mother at age 14. He lived in a mod-
est home, and his parents worked hard
to send him to private schools. There is
no crime in that. In fact, many Latino
families work two and three jobs just
to be able to send their children to pri-
vate schools, which are usually Catho-
lic schools. That is no crime. In fact,
the Catholic schools are among the
best schools in this country. | do not
blame any parent for wanting to send
their children to Catholic schools.
They learn a lot of important things in
Catholic schools. It is a sign of a His-
panic parent’s love and dedication, and
it is a manifestation of Latino values
at their best.
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Latino groups that oppose Miguel’s
confirmation—notably, the Mexican
American Legal Defense and Education
Fund, the Puerto Rican Legal Defense
and Education Fund, and the Demo-
cratic Congressional Hispanic Caucus—
argue that the courts lack Hispanic
representation. That is always inter-
esting to me. They are constantly ar-
guing that there are not enough His-
panics on our Federal courts, but they
are not looking for diversity—these
three groups. They only want Hispanic
judges who look, think, and act like
them. That is pretty apparent in this
case.

A good judge is one who understands
that there are competing interests
which must be balanced within the rule
of law. Miguel Estrada is exceedingly
capable of making that assessment.
And every Latino in this country—and
every person in this country—ought to
appreciate that fact and ought to be
very proud of what this young man has
done with his life. Of course, he wants
to administer the law fairly. And |
know he will.

A review of the Congressional His-
panic Caucus’s statement in opposition
is most disappointing to me. It was
issued in advance of Miguel Estrada’s
hearing. My colleagues in the House,
who have argued persuasively for a fair
process, decided that Miguel Estrada
was not so entitled. They pronounced
judgment beforehand. But that should
not surprise us. That caucus is a Demo-
cratic machine, or a Democratic Party
machine, to be a little more accurate.

The Republican members of the cau-
cus were forced out because they did
not think and act like their Demo-
cratic counterparts. So you have a
purely partisan Democrat Party ma-
chine over in the House that did not
even listen to Estrada before they
made this pronouncement and this
judgment.

There are no Republican members of
the Congressional Hispanic Caucus.
You would think they would want to
get together with Republicans and, in a
joint way, in a bipartisan way, work
not only for and on behalf of the His-
panic community, but for and on behalf
of everybody in this country.

The Democrat Congressional His-
panic Caucus may oppose Miguel
Estrada, but the Republican Congres-
sional Hispanic members—LINCOLN
DIAZ-BALART, ILEANA ROS-LEHTINEN,
HENRY BONILLA, MARIO BALART—they
all support his confirmation, and they
support him very strongly, as they
should—and so should our Democratic
friends in the House.

Ordinarily, | would think they would
come out of their chairs in leading the
charge to try to help Miguel Estrada,
but, for some reason, they are not
doing it. And | suspect that the reason
is Miguel does not look, think, and act
like they do.

There is a lesson in this, and it is a
hard one to take. Hispanic Americans
have fought hard to counter injustices,
to demand respect and equality of op-
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portunity. They have fought hard all
these years they have been in this
country. Indeed, the second oldest His-
panic organization in the country, the
American Gl Forum, came into exist-
ence in 1948, when a fallen war hero
was refused a proper burial in Texas be-
cause he was a Mexican. Similarly,
LULAC, established in 1927, and the
National Council of La Raza, estab-
lished in 1968, came into existence to
ensure equality of opportunity for all
Hispanic Americans, leaving a legacy
for generations to come.

But today that legacy is threatened
as this community, once united by a
common vision and a shared experi-
ence—sadly, one of discrimination—
finds itself divided along party lines in
what appears to be purely political pur-
poses—at least on the side of those who
oppose Miguel Estrada. In the process,
it is subjecting one of their own,
Miguel Estrada, to a ‘“‘Latino’ litmus
test, and subjecting him to the very
type of discrimination they have
fought so hard to eradicate. There is no
place in the judicial nomination proc-
ess for single litmus tests.

I have taken that position the whole
time | have been on the Senate Judici-
ary Committee, or at least have tried
to. Others may disagree with me, but |
do not believe any single litmus test
should stop a person who is otherwise
qualified. And Miguel Estrada is not
only qualified, Miguel Estrada is one of
the most qualified people we have ever
seen to come before the Judiciary Com-
mittee.

I think the judicial process is one
that must remain free of single-issue
litmus tests and politicization, in par-
ticular. | urge groups such as MALDEF
and the Congressional Hispanic Caucus
to think back a couple of years to the
pending nomination of Richard Paez. |
was not happy with the way that was
handled, and 1 was the one who was
trying to get him through.

As chairman of the Judiciary Com-
mittee, | worked hard to ensure the
process was fair. In the early stages it
was not fair, in my opinion. He de-
served a vote, and | made sure he got
one. It took years to get it. And there
were some reasons—some legitimate
reasons—why some opposed Paez. | do
not see one legitimate reason why any-
body would oppose Miguel Estrada.
Miguel deserves a vote.

Reasonable people can disagree on
how one might vote in this instance,
but I call upon these organizations to
step forward with the same fervor and
intensity that drove their campaigns
to call for a vote for Richard Paez. |
urge them and my colleagues to recom-
mit to a process that is fair, that is
free from double standards and par-
tisan politics.

Look at this | have in the Chamber.
Yes, there are three organizations—and
there may be a few more; they are cer-
tainly all the left-wing anti-Bush judge
organizations that crop up on every
circuit court of appeals nominee—that
are opposed to Miguel Estrada. But the
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Latino people are for him, and they do
not like these games being played.

Some have suggested he is not His-
panic enough. That is a joke: He is not
Hispanic enough; he has not been in
this country long enough—even though
he has been here since he was 14 years
of age, and earned his way, and grad-
uated with honors from Columbia Uni-
versity, and in the highest part of his
class in law school at Harvard Univer-
sity. Not many people can claim that.

He worked for two judges, and yet
one of the arguments is that he does
not have any judicial experience. We,
more or less, blew that away last week
when we brought out how many judges,
great judges in our country’s history,
never were judges before they were
nominated and confirmed.

But what they ignore is that Miguel
Estrada has been a clerk for two
judges. His judicial experience is a lot
more than that of most people who
come through the Judiciary Com-
mittee, | will tell you that right now.
But it is not critical that a person have
judicial experience. It may be helpful
in certain cases, but it is not critical.
Some of the greatest judges in his-
tory—and | will just cite Brandeis as
an illustration—never had prior judi-
cial experience other than peripher-
ally. And in Miguel’s case, he was actu-
ally a law clerk for two major Federal
judges.

He clerked for the U.S. Supreme
Court. Talk about judicial experience.
How many have clerked for the U.S.
Supreme Court? Not very many. You
can go down through the ridiculous ar-
guments they are using against him,
and it is pitiful. This man has the high-
est rating—I might add it is unani-
mously the highest rating—of the
American Bar Association, which, ac-
cording to my colleagues on the other
side when they were upset about some
of the others, was their gold standard.

I have to admit | did not think the
American Bar Association did a very
good job in bygone days. | have to
admit today | think they are doing a
better job, and | support them for it. |
applaud them for it. But it is not easy
to get a unanimously well-qualified,
highest rating from the ABA, and that
is a lot more than some of the critics
would ever get.

Let’s go to the Clinton circuit judges
with no prior judicial experience:

Judge David Tatel, Judge Merrick
Garland, both on the DC Circuit, where
Miguel Estrada will go; Sandra Lynch,
First Circuit; Guido Calabresi, Second
Circuit Court of Appeals; Robert Sack,
Second Circuit; Sonia Sotomayor, Sec-
ond Circuit; Robert Katzman, Second
Circuit—these are all pretty darn good
judges—Thomas Ambro, Third Circuit;
Blane Michel, Fourth Circuit; Robert
King, Fourth Circuit; Karen Nelson
Moore, Sixth Circuit; Eric L. Clay;
Dianne Wood; Kermit Buye; Eighth
Circuit; Sidney Thomas; M. Margaret

McKowen, Ninth Circuit; William
Fletcher, Ninth Circuit; Raymond
Fisher, Ninth Circuit; Ronald Gould;



February 10, 2003

Marcia Berzon; Richard Talman, Ninth
Circuit; John E. Rawlinson, Ninth Cir-
cuit; B. Robert Henry; Carlos Lucero;
William Bryce on Federal Circuit; Ar-
thur Gajarsa; Richard Lynn; Anthony
B. Dyk.

Many of these judges were appointed
by Democratic Presidents—all without
judicial experience and serving well in
the circuit courts of this country. That
is not even talking about the Judge
Brandeis, and others who have served
with such distinction throughout the
years.

I would like to go to the other chart.
I will make one or two points there. |
want to talk about those who support
Miguel Estrada. These are great orga-
nizations:

League of United Latin American
Citizens, the oldest Hispanic organiza-
tion in the country; Hispanic National
Bar Association, which works very
hard to try to get good Hispanics nomi-
nated in both parties; U.S. Hispanic
Chamber of Commerce, one of the old-
est and most prestigious Hispanic asso-
ciations in the country; Association for
the Advancement of Mexican Ameri-
cans—they are all important to asso-
ciations—the Latino Coalition; Mexi-
can American Grocers Association;
Hispanic Contractors  Association;
IntraAmerican College of Physicians
and Surgeons; Congregacion Cristiana
y Misionera ‘“‘Fey Alabanza’’; American
Gl Forum; Casa De Sinaloense; Cuban

American National Foundation; His-
panics Business Roundtable; Nueva
Esperanza, Inc.; MANA, a national

Latino organization; Cuban American
Voters National Community; Cuban
Liberty Council; Federation of Mayors
of Puerto Rico; Puerto Rican American
Foundation.

I wonder why there is one Puerto
Rican organization that is not for him
when the rest are. It is not hard to see
why the Democrat-controlled Hispanic
Caucus in the House is not for him—be-
cause they are partisan, and they are
controlled, in large measure, in these
matters by left-wing groups in Wash-
ington and are continually unfairly
interfering with President Bush’s
nominees. They are against everybody
President Bush nominates for the cir-
cuit court of appeals—or at least al-
most everybody. So far, my impression
is that they are against every one of
his circuit court nominees, unless they
have been Democrats.

This President has nominated more
Democrats, as | understand it, than
any Republican President in recent
years, in order to reach out to Demo-
crats and try to bring them along.
They have been good people, and | have
certainly supported them, as have |
think all of my colleagues.

Now, it is outrageous for some of
these partisan Hispanic leaders to say
that Miguel Estrada is ‘‘not Hispanic
enough’ or that he has no judicial ex-
perience and therefore he should not
serve. Let’s just think about that. He
has no judicial experience; therefore,
he should not serve. What does that say
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to all of the Hispanic lawyers in this
country who don’t have any judicial
experience and might want to serve in
the Federal circuit courts someday? It
basically says you don’t have a chance,
in the eyes of the people who take that
attitude, because you don’t have any
judicial experience—in spite of the fact
that many Federal judges didn’t have
any experience and some of the great-
est judges in history have not had judi-
cial experience.

Miguel Estrada had judicial experi-
ence in serving two Federal judges, one
a Supreme Court Justice. | get a little
tired of some of this ‘“‘anti-Miguel-
Estrada syndrome’ that seems to be
going on. I know Miguel Estrada. He is
a terrific human being, and he is quali-
fied. He has been given the highest rat-
ing the ABA gives. He has the support
of virtually all the Hispanic groups in
the country, except for the few I have
mentioned. Miguel Estrada would
make a wonderful Federal Circuit
Court of Appeals judge. He would add a
great deal to the Circuit Court of Ap-
peals for the District of Columbia,
which only has 8 judges of the 12 seats
there right now, and they cannot keep
up with the workload.

We ought to all be working hard to
put Miguel Estrada on the bench. | am
afraid there are those who don’t want
him there because they are afraid he
would be on the fast track to the Su-
preme Court. That may be, but the fact
is we are talking right now of the Cir-
cuit Court of Appeals for the District
of Columbia.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Vermont is rec-
ognized.

Mr. LEAHY. Mr. President, | have
listened with interest as my friend
from Utah has made arguments against
the Democrats using the old thing of
the straw man debate. | have heard a
lot of arguments the Senator from
Utah says we make against Mr.
Estrada, but | have not heard them
from us. | did hear some interesting
things. He has expressed his support for
Judge Richard Paez. After blocking it
for several years, the Senator from
Utah did vote for him. | commend him
for that. It is interesting, however,
that he does not speak of the strong
opposition to Judge Paez by the Repub-
licans. A very large number of their
votes were against him, and the fact
that he was blocked by the Republicans
year after year after year, while the
nominee was here, that, the Senator
from Utah suggests, is legitimate;
whereas there seems to be a strong sug-
gestion that if Democrats were to talk
only a few days about Mr. Estrada, and
some may even vote against him, that
is not legitimate.

I also note that it is easy to accept
the arguments if you don’t put all the
facts forth. For example, the charge of
the distinguished Senator from Utah—
take one judge, Sonia Sotomayor of
the Second Circuit. He puts her down
as a Clinton circuit judge with no prior
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judicial experience. In fact, she did
have prior judicial experience. She had
been appointed originally by the first
President Bush as a Federal court
judge.

In an example, when time and time
and time again President Clinton nom-
inated people for the court of appeals
and other judicial nominees who had
been appointed by Republican Presi-
dents—something we have never seen
in this administration and probably
won’t—but | know of at least three
members of the Second Circuit Court of
Appeals who were appointed by Repub-
lican Presidents versus district court
judges, two by President Bush, one by
President Reagan. All were then ele-
vated to the court of appeals by Presi-
dent Clinton.

Judge Sotomayor, of course, was held
up by Republicans for a considerable
period of time, even though she had
originally been appointed to be a Fed-
eral judge by President Bush, contrary
to what the chart of my friends, the
Republicans, says. It is in absolute con-
tradiction to what they said. She was
blocked for a very long time by Repub-
licans, and when she finally was able to
get a vote, 29 voted against her.

Let’s be honest about what happened.
Judge Sotomayor, a superb judge, was
appointed first by a Republican to the
district court bench, not, as my friends
say, someone with no experience, and
President Clinton nominated her to the
Second Circuit Court of Appeals. She
was blocked initially by the Repub-
licans, and they finally allowed it
through, but 29 voted against her.

With Judge Paez, 39 voted against
him. In fact—this is an interesting fact
on Judge Paez. | wonder if everybody is
aware of the fact that initially Repub-
licans filibustered a motion to proceed
to his appointment to the Circuit
Court of Appeals. | heard mention
somewhere that this never happened,
that there were not any kind of delay-
ing tactics on district court or Circuit
Court of Appeals nominees, but on a
motion to proceed, something Demo-
crats did not block in any way with
Judge Estrada, Republicans did. Fifty-
three of them voted against that mo-
tion. | am surprised the Senator from
Utah does not remember that fact be-
cause he is one of the 53 who voted
against proceeding to bring up Judge
Paez. | say this just to make sure we
have accuracy in our debate.

Debate on this nomination began last
week on Wednesday, within seconds of
the Senate adopting S. Res. 45, to
honor the Space Shuttle Columbia as-
tronauts, and after we observed a mo-
ment of silence. Many of us were not
on the floor Thursday because we were
attending a memorial for the space
shuttle astronauts at the National Ca-
thedral.

I thank those who did participate in
the debate last week. | commend to the
Senate and to the American people the
remarks of Senator REID, Senator KEN-
NEDY, and Senator SCHUMER, each of
whom added important dimensions and
perspectives to this debate.
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I also wish to take a personal mo-
ment to commend the senior Senator
from Nevada, HARRY REID. While he is
not a member of the Judiciary Com-
mittee, he spoke so eloguently on this
subject and was able to carry on the
debate while others of us, as | said, had
to be at the very sorrowful memorial
service for our astronauts.

I had hoped that at some point in the
last 2 years or so we would have seen
an effort on the part of the President
and others to seek to unite rather than
divide. Instead, we see a continuation
of dividing the American people, as
deeply as we have seen the 19 members
of the Judiciary Committee divided.
Many of us would like to know the
record, would like to have a strong
confidence in the type of judge Mr.
Estrada will be, and be able to vote in
favor of this nomination.

Since | have been in the Senate, |
have voted on hundreds of nominees—
Republican nominees—to the Federal
judiciary. | suspect | have voted for
more Republican nominees to the Fed-
eral judiciary than most of my friends
on the other side of the aisle have
voted for Democratic nominees. | do
not need any lectures on how we should
be bipartisan. In fact, when | was
chairman, we were able to get 100
nominations through the committee
and to the floor, any one of which of
President Bush’s nominees could have
been stopped simply by not bringing
the person up for a vote. We got
through 100. Whether | agreed with or
was against the person, | felt that at
least we had a record so we knew what
this person thought. We are being
asked, after all, to uphold our oath of
office and vote to confirm somebody to
a lifetime position. The reason we are
asked to do that is the judiciary is sup-
posed to be outside the political realm.
The judiciary is supposed to be inde-
pendent and is supposed to be for all
Americans and is supposed to be life-
time positions, positions for which
most of us who vote on them will not
be in the Senate for the full terms of
these judges. So we have to at least
look at the nominees if we are going to
answer to the American people. There
are 275 million Americans. They expect
an independent Federal judiciary. They
know this country has a reputation of
having the most independent Federal
judiciary, and there are only 100 of us,
however, who can represent those 275
million Americans and use our impri-
matur and our vote to confirm. We put
forth an imprimatur for the whole
country that this is somebody who will
maintain the independence of the judi-
ciary and will not be somebody who
comes to the Federal bench with an
ideological agenda, and we say that be-
cause we have looked at the people.

That is not the record before the Ju-
diciary Committee, and it is not the
record before the Senate on Miguel
Estrada. | remain concerned he is going
to be an activist on the court, espe-
cially when one looks at the very de-
termined efforts, not only of the nomi-
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nee but of the administration, to keep
information from the Senate. It is typ-
ical of so many of these nominees. The
White House has made absolutely no
effort—absolutely no effort—to try to
work out any kind of a bipartisan un-
derstanding on these judges. In fact, it
has done just the opposite. They have
stonewalled any request for informa-
tion.

Frankly, I am sorry my friends on
the other side of the aisle are willing to
accept this with absolutely no informa-
tion, even to having a vote in the com-
mittee with several members of the
committee never even having sat in on
what hearing there was on Miguel
Estrada. It is a case of ‘“‘don’t ask be-
cause we know you won’t tell, so we
will just go along with it.”” ““Don’t ask,
you’re not going to tell, we’ll just go
along with it.”

There was an interesting editorial
cartoon in Roll Call this morning
showing, like a meatpacking business,
Federal judges coming down this as-
sembly line and the Republicans on the
Senate Judiciary Committee stamping
OK, OK, OK, similar to the way beef is
stamped for the USDA.

Unfortunately, that does not help the
American public. People can vote for
or against Mr. Estrada as they want,
but they should at least have some idea
of on what they are voting, not this
“‘don’t ask because we won’t tell.”’

We are being asked to consider a
nominee with no judicial experience,
with little relevant practical experi-
ence, who is opposed by many Hispanic
leaders and organizations and many
other Americans.

While he counts Justice Scalia,
former Judge Kenneth Starr, and Ted
Olson among his friends and mentors,
information about his decisionmaking
or what his values are, what he brings
to this court, are locked away from
any Senate consideration.

Last week | met with leaders of the
Congressional Hispanic Caucus, the
Mexican American Legal Defense and
Education Fund, the Puerto Rican
Legal Defense and Education Fund,
Hispanic labor leaders, and they all
told me they oppose this nomination. |
was impressed by that because these
are leaders who have come to me and
other Senators over the years and have
strongly backed Hispanic judicial
nominees.

We have 10 Hispanic judges on the
courts of appeals now. Eight of them
were appointed by President Clinton. |
know they were all backed by these
Hispanic leaders. In fact, there were a
number of other Hispanic judges who
were also nominated by President Clin-
ton who were also backed by the orga-
nizations, and unfortunately, the Re-
publicans would not allow them to
even come to a vote in the committee,
say nothing about coming to a vote on
the floor of the Senate.

Notwithstanding the number who
were blocked by Republicans from ever
even coming to a vote, President Clin-
ton did appoint more Hispanics to the
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Federal bench than any President be-
fore him.

I ask unanimous consent to print in
the RECORD letters in opposition to Mr.
Estrada from MALDEF and other His-
panic organizations.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MEXICAN AMERICAN LEGAL DEFENSE
AND EDUCATIONAL FUND AND
SOUTHWEST VOTER REGISTRATION
AND EDUCATION PROJECT,
January 29, 2003.
Re opposition to the nomination of Miguel
Estrada to the D.C. Circuit Court of Ap-
peals.
Hon. ORRIN HATCH,
Chairman, Committee on the Judiciary,
Senate, Washington, DC.
Hon. PATRICK LEAHY,
Ranking Member, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN AND RANKING MEMBER:
On behalf of the Mexican American Legal
Defense and Educational Fund (MALDEF)
and Southwest Vote Registration and Edu-
cation Project (SVREP), we write you on a
matter of great importance to not only the
Latino community but all Americans—the
nomination of Miguel Estrada to the D.C.
Circuit Court of Appeals. As you may know,
our organizations weigh in on judicial nomi-
nations with varying frequency; although we
are consistently and firmly committed to
the view that the selection of federal judges
for life-long appointments who will serve as
the balance to the legislative and executive
branches is critically important to our com-
munity. As a community, we recognize the
importance of the judiciary, as it is the
branch to which we have turned to seek pro-
tection when, because of our limited polit-
ical power, we are not able to secure and pro-
tect our rights through the legislative proc-
ess or with the executive branch. This has
become perhaps even more true in light of
some of the actions Congress and the execu-
tive branch have taken after 9/11, particu-
larly as these actions affect immigrants.

After an extensive review of the public
record that was available to us, the testi-
mony that Mr. Estrada provided before the
Senate Judiciary Committee, and the writ-
ten responses he provided to the Committee,
we have concluded at this time that Mr.
Estrada would not fairly review issues that
would come before him if he were to be con-
firmed to the D.C. Circuit Court of Appeals.
As such, we oppose his nomination and urge
you to do the same.

While the appointment to any Federal
bench is important to our community, ap-
pointments to circuit courts become even
more important when the Supreme Court ac-
cepts fewer than 100 cases a year to hear.
Thus, circuit courts are often the last arbi-
ters on determining the rights of individuals
and communities. The D.C. Circuit is per-
haps even more important than the other
circuit courts because of the role it plays in
reviewing an extensive amount of Federal
agency actions, from regulatory actions to
the orders and decisions of various Commis-
sions and Boards. It has been reported that
nearly half of the D.C. Circuit’'s caseload
consists of appeals from federal regulations
or decisions.

In the memorandum attached, we outline a
number of the areas which lead us to oppose
Mr. Estrada’s nomination. Our research and
analysis cover a wide array of constitutional
legal issues that affect not only the Latino
community, but all Americans, including the
First Amendment, the Fourth Amendment,
the Fifth Amendment (Miranda), and due
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process clauses of the U.S. Constitution. Our
review also covers such additional issues as
racial profiling, affirmative action programs,
immigration, and abusive or improper police
practices, particularly when those practices
are adopted under the ‘‘broken windows’’
theory of law enforcement. Finally, our cri-
tique of Estrada includes an analysis of his
views on such issues as standing for organi-
zations representing minority interests,
claims by low-income consumers, labor
rights or immigrant workers, and the right
of minority voters under the Voting Rights
Act.

MALDEF sent the full Senate Judiciary
Committee and the White House a memo-
randum outlining these concerns prior to Mr.
Estrada’s hearing. We believe the burden to
address the concerns we raised rested with
the nominee, Mr. Estrada, and the Judiciary
Committee gave Mr. Estrada ample oppor-
tunity to address them. Ultimately, Mr.
Estrada had the affirmative obligation to
show that he would be fair and impartial to
all who would appear before him. After re-
viewing the public record, the transcript of
the hearing, and all written responses sub-
mitted by Mr. Estrada, we conclude that he
failed to meet this obligation. He chose one
of two paths consistently at his hearing and
in his written responses: either his responses
confirmed our concerns, or he chose not to
reveal his current views or positions.

We must in good conscience oppose the
nomination of Miguel Estrada to the D.C.
Circuit Court of Appeals. Based on the record
available, we conclude that he would not
fairly review matters before him as a judge
in a number of areas that will have a great
impact on our community. We urge you to
oppose this nomination to a life-long ap-
pointment to the second most important
court in the country. The power is too great
to place in the hands of someone who has not
shown that he would be fair in all cases that
come before him.

Sincerely,
ANTONIO GONZALEZ,
President, Southwest
Voter  Registration
and Education
Project.
ANTONIA HERNANDEZ,
President and General
Counsel, Mexican
American Legal De-
fense and Education
Fund.
MEXICAN AMERICAN LEGAL DEFENSE
AND EDUCATIONAL FUND,
Washington, DC, January 27, 2003.
PRESS STATEMENT BY MARISA J. DEMEO,
REGIONAL COUNSEL, DC
MALDEF EXPRESSES SERIOUS CONCERNS ABOUT

STATE OF FEDERAL JUDICIAL NOMINATIONS—

ANNOUNCES OPPOSITION TO NOMINATION OF

MIGUEL ESTRADA TO THE DC CIRCUIT COURT

OF APPEALS

(WASHINGTON, DC).—The U.S. government
system is set up as a checks and balances
system, among the executive, legislative and
judicial branches of our government. Since
the founding of this country, the interests
and rights of minorities, whether they be re-
ligious minorities, racial minorities, or
other groups of people who do not have the
power of the majority on their side, have
been difficult to protect. During the civil
rights struggle in this country, it was the
courts which ensured that the values con-
tained in our Constitution were preserved
even for those who did not have equal rep-
resentation or an equal voice in the legisla-
tive or executive process.

Today, Latinos number 37 million resi-
dents in the U.S. Despite this growing demo-
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graphic presence, we have never had someone
serve as the President of this country, and
we remain the only minority group that is
underrepresented in our federal work force.
We have no Latinos serving in the Senate,
and only twenty-two Latinos in the House of
Representatives. At the state level, we have
a little more representation but still are sig-
nificantly underrepresented. For example,
out of all the Governors in this country, only
one is Latino.

MALDEF serves as the lawyer for the
Latino community across this country in
our courts. As such, we have established two
major goals for our community to shape the
federal judiciary—often, the only place
where we have a chance to be heard and have
our rights protected. The first goal is to in-
crease the presence of Latino lawyers on the
federal bench. Only about 5% of those serv-
ing as judges in our federal courts are of His-
panic background. When we number 12.5% of
the population, there is a lot of room for im-
provement. On this score, President Bush
has to do a better job.

Our second goal, which is as important as
the first, is that we want judges appointed to
the federal courts who will be fair to our
community and the issues we must bring be-
fore the courts. The issues we must bring to
the court are often complex and controver-
sial—including such issues as discrimina-
tion, affirmative action, racial profiling, and
use of excessive force by law enforcement.
We need judges who will approach these
issues by objectively and fairly evaluating
the law and the facts, and not judges who
come to the courtroom already convinced
that our arguments are without merit. Presi-
dent Bush has failed our community on this
score as well, as too many of his nominees
come to the process with set ideological be-
liefs that they cannot set aside.

The most difficult situation for an organi-
zation like mine is when a President nomi-
nates a Latino who does not reflect, resonate
or associate with the Latino community, and
who comes with a predisposition to view
claims of racial discrimination and unfair
treatment with suspicion and doubt instead
of with an open mind. Unfortunately, the
only Latino who President Bush has nomi-
nated in two years to any federal circuit
court in the country is such a person. Presi-
dent Bush nominated Miguel Estrada to the
D.C. Circuit Court of Appeals. After a thor-
ough examination of his record, his con-
firmation hearing testimony, and his written
answers to the U.S. Senate, we announce
today our formal opposition to his nomina-
tion. We cannot in good conscience stand on
the sideline and be neutral on his nomina-
tion or others like his. We oppose his nomi-
nation and that of others that will prevent
the courts from serving as the check and bal-
ance so desperately needed by our commu-
nity to the actions being taken by the execu-
tive and legislative branches.

WASHINGTON, DC, May 1, 2002.
Hon. PATRICK LEAHY,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: As national Latino
civil rights organizations, we write on a mat-
ter of great importance to U.S. Latinos, and
all Americans—the nomination of Miguel
Estrada to the D.C. Circuit Court of Appeals.
Although historically we have expressed our
views on judicial nominees with different
levels of frequency, we are united in our view
that all federal judicial appointments are
important because they are life-long ap-
pointments, because they are positions of
great symbolism, and because federal judges
interpret the U.S. Constitution and federal
laws serving as the balance to the legislative
and executive branches of the federal govern-
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ment. While the Supreme Court is the high-
est court, the appellate courts wield consid-
erable power. During its most recent term,
the Supreme Court heard only 83 cases, while
the circuit courts decided 57,000 cases. As a
practical matter, circuit courts set the
precedent in most areas of federal law.

We are united at this time around our be-
lief that Mr. Estrada’s nomination deserves
full, thoughtful, and deliberate consider-
ation. The President proposes to place Mr.
Estrada, who has no judicial experience, on
arguably the single most important federal
appeals court to decide a myriad of statutory
and regulatory issues that directly affect the
Latino community. Every appointment to a
powerful court is important as we recently
witnessed in the Supreme Court’s 5-4 deci-
sion in Hoffman Plastics that stripped un-
documented workers of certain labor law
protections. This decision, which inevitably
will result in increased exploitation of the
undocumented, as well as weaker labor
standards for all low-wage workers, under-
scores the importance of nominations such
as this one, not just to Hispanics, but all
Americans.

This decision comes on the heels of a series
of Supreme Court decisions which, in our
view, have unnecessarily and incorrectly
narrowed civil rights and other protections
for Latinos. While we look to see if judicial
nominees meet certain basic requirements
such as honesty, integrity, character, tem-
perament, and intellect, we also look for
qualities that go beyond the minimum re-
quirements. We look to see if a nominee, re-
gardless of race or ethnicity, has a dem-
onstrated commitment to protecting the
rights of ordinary U.S. residents and to pre-
serving and expanding the progress that has
been made on civil rights, including rights
protected through core provisions in the
Constitution, such as the Equal Protection
Clause and Due Process Clause, as well as
through the statutory provisions that pro-
tect our legal rights.

We are aware that some are demanding a
commitment from you and the Judiciary
Committee to announce a date certain for
action on Mr. Estrada’s nomination. We
agree with the proposition that every nomi-
nee deserves timely consideration. For this
reason, we urged the Senate to act on the
nomination of Judge Richard Paez to the
Ninth Circuit Court of Appeals, who was
forced to wait for four years before being
confirmed. We also believe, however, that if
a nominee’s record is sparse the Judiciary
Committee should allow sufficient time for
those interested in evaluating his record, in-
cluding the U.S. Senate, to complete a thor-
ough and comprehensive review of the nomi-
nee’s record. We therefore respectfully re-
quest that you consider scheduling a hearing
no earlier than August, prior to the sched-
uled recess. This leaves sufficient time for
action prior to adjournment if his record is
strong enough to receive substantial bipar-
tisan support.

In the interim, we pledge to conduct a fair
and thoughtful assessment of Mr. Estrada’s
record, and to communicate our views on his
nomination to you, Ranking Member Hatch,
and other Committee members in a timely
manner.

Sincerely,
ANTONIA HERNANDEZ,
President and General
Counsel, Mexican
American Legal De-
fense and Edu-
cational Fund.
MANUEL MIRABAL,

President, National
Puerto Rican Coali-
tion.

RAUL YZAGUIRRE,
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President, National
Council of LaRaza.
JUAN FIGUEROA,
President and General
Counsel, Puerto
Rican Legal Defense
and Education
Fund.
ARTURO VARGAS,
Executive Director,
National Association
of Latino Elected
and Appointed Offi-
cials.

CALIFORNIA LARAZA LAWYERS &
MEXICAN AMERICAN LEGAL DE-
FENSE AND EDUCATIONAL FUND,

September 24, 2002.
Hon. PATRICK LEAHY,
Chairman, Committee on the Judiciary,

Senate, Washington, DC.

DEAR MR. CHAIRMAN: On behalf of Latino
legal and civil rights organizations, we write
you on a matter of great importance to not
only the Latino community but all Ameri-
cans—the nomination of Miguel Estrada to
the D.C. Circuit Court of Appeals. As you
may know, our organizations weigh in on ju-
dicial nominations with a variety of fre-
quency; however, we are all firmly com-
mitted to the view that the selection of fed-
eral judges for life-long appointments who
will serve as the balance to the legislative
and executive branches is critically impor-
tant to our community. As a community, we
recognize the importance of the judiciary, as
it is the branch to which we have turned to
seek protection when, because of our limited
political power, we are not able to secure and
protect our rights through the legislative
process or with the executive branch. This
has become even more true in light of some
of the actions of the legislative and execu-
tive branches after 9/11 as these actions af-
fect immigrants in particular.

After an extensive review of the public
record that was available to us, we have con-
cluded at this time that we have serious con-
cerns about whether Mr. Estrada would fair-
ly review issues that would come before him
if he were to be confirmed to the D.C. Circuit
Court of Appeals. While the appointment to
any federal bench is important to our com-
munity, appointments to circuit courts be-
come even more important when the Su-
preme Court accepts fewer than 100 cases a
year to hear. Thus, circuit courts are often
the last arbiters on determining the rights of
individuals and communities. The D.C. Cir-
cuit is perhaps even more important than
the other circuit courts because of the role it
plays in reviewing an extensive amount of
federal agency actions, from regulatory ac-
tions to the orders and decisions of various
Commissions and Boards. It has been re-
ported that nearly half of the D.C. Circuit’s
caseload consists of appeals from federal reg-
ulations or decisions.

Some of us have stated during the previous
Administration that we believe in a nomi-
nee’s right to have a hearing. Many of us
pushed in the past for hearings, with mixed
success, for such Latino nominees as Richard
Paez, Sonia Sotomayor, Enrique Moreno and
Jorge Rangel. We still believe it is right to
give a nominee a hearing once his or her pub-
lic record has been explored to the fullest ex-
tent possible. That is why we support the Ju-
diciary Committee’s decision to have a hear-
ing on Mr. Estrada. This public hearing will
give Mr. Estrada, the Senate and the public
a chance to hear from Mr. Estrada himself
about the concerns that we and others have
about his nomination.

In the memorandum attached, we outline a
number of the areas which lead us to have
our grave concerns about Mr. Estrada’s nom-
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ination. Based on our research, but is un-
clear whether he would be fair to Latino
plaintiffs as well as others who would appear
before him with claims under the First
Amendment, the Fourth Amendment, the
Fifth Amendment (Miranda), and the process
clauses of the U.S. Constitution. Further, we
found evidence that suggests that he may
not serve as a fair and impartial jurist on al-
legations brought before him in the areas of
racial profiling, immigration, and abusive or
improper police practices where those prac-
tices are adopted under the ‘““broken window
theory” of law enforcement. We also have
concerns about whether he would fairly re-
view standing issues for organizations rep-
resenting minority interests, affirmative ac-
tion programs, or claims by low-income con-
sumers. We are also unsure, after a careful
review of his record, whether he would fairly
protect the labor rights of immigrant work-
ers or the rights of minority voters under the
Voting Rights Act.

We believe the burden to address these con-
cerns lies with the nominee, Mr. Estrada.
The Judiciary Committee should ask ques-
tions about these issues and give Mr. Estrada
an opportunity to address the concerns. Ulti-
mately, Mr. Estrada has the affirmative obli-
gation to show that he would be fair and im-
partial to all who would appear before him.
We hope you will be able to gather informa-
tion at the hearing as to whether he meets
this affirmative burden.

We look forward to the hearing and antici-
pate we could have further recommendations
to you once we have had a chance to fully
evaluate the answers that Mr. Estrada pro-
vides to the Committee at the hearing and
afterward.

Sincerely,
CHISTOPHER ARRIOLA,
California LaRaza
Lawyers.
ANTONIA HERNANDEZ,
Mexican American
Legal Defense and
Educational Fund.

Mr. LEAHY. Latino labor leaders
made this point: They say Mr. Estrada
is a stealth candidate whose views and
qualifications have been hidden from
the American people and from the Sen-
ate. He has refused to answer impor-
tant questions about his views and his
judicial philosophy. They say it would
be simply irresponsible to put him on
the bench, and that is true.

To go back to some of the judges my
good friend from Utah, the senior Sen-
ator from Utah, has talked about,
Judge Richard Paez was a man strong-
ly supported by his home State Sen-
ators. He was supported by every single
Hispanic organization, and he was
made to wait 1,500 days for a vote. |
think a lesser person would have said:
I am not going to stand, | am not going
to do it. But with the very strong sup-
port he had from the Hispanic commu-
nity, he did not want to let them down.
He did not want to let down his family.

I talked with him many times during
that time and encouraged him to stay
with it. Elections came and went and
he held on. Finally, he was given a
vote. President Clinton had to get re-
elected as President to have this hap-
pen. When we hear how great it was
that they put him through finally,
after 5 years of total humiliation, and
that is 5 years during which he was en-
dorsed by every single Hispanic organi-
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zation that spoke, he was allowed to
come to a vote, but almost 40 Repub-
licans voted against him.

| talked about Judge Sonia
Sotomayor. This is somebody who had
a unanimous well-qualified rating from
the ABA, the highest rating possible.
One would think this would have been
a slam dunk. She was supported by
every Hispanic organization. She had
first been appointed to the Federal
bench by the first President Bush. This
should have been very easy, but every
time we wanted to bring her up for a
vote on the floor, there was an anony-
mous hold on the Republican side. No-
body wanted to step forward.

I will step up and state my opposi-
tion to Miguel Estrada. | feel that is
only fair. 1 do not believe in anony-
mous holds. But every time we tried to
bring up Sonia Sotomayor, a person
who is listed by my friend from Utah as
being one of the marks of excellence, a
Republican would put on an anony-
mous hold, not even come forward and
say, look, | want a debate against this
person.

She finally came to a vote. Twenty-
nine Republicans voted against this
outstanding person. To his credit, my
friend from Utah voted for her. |1 do ap-
preciate that, and | complimented him
at that time.

Even though President Clinton ap-
pointed 80 percent of the Hispanic cir-
cuit judges that are now on the court,
there would have been more. He ap-
pointed two from Texas to the Court of
Appeals for the Fifth Circuit, Jorge
Rangel and Enrique Moreno of Texas.
What happened? No Republican voted
against them, to their credit. But why?
They never received a hearing or a
vote. They were never allowed to come
to a vote. So nobody had to vote
against them. They were backed by
every single Hispanic group that |
know of.

Before we say, oh, my gosh, what are
we doing to this poor Hispanic Amer-
ican, here are two who were backed by
every single Hispanic group, had high
ratings, nominated to the Court of Ap-
peals for the Fifth Circuit, and they
were never allowed to have a vote.

Christine Arguello of Colorado was
nominated to the Tenth Circuit. As |
recall, she was backed by every single
Hispanic group there was. She was
never allowed to have a vote.

What | tried to do during the slightly
over a year | was able to be chairman
of the Judiciary Committee, | wanted
to bring back some fairness to the con-
firmation process. | tried to address
the vacancies we inherited as a result
of a refusal to have votes on President
Clinton’s nominees. | brought a num-
ber of them forward. | also said | would
not agree to this idea of anonymous
holds, something that had blocked so
many of these Hispanic judges.

Late last week President Bush nomi-
nated one more Hispanic American to
the Fifth Circuit. That is good; he has
now nominated two, which is, of
course, a fraction, two-thirds, of those
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who were blocked from votes during
the last administration.

It is not Senate Democrats who have
created a confrontation over the
Estrada nomination. It begins on the
other end of Pennsylvania Avenue. |
told this to the distinguished majority
leader again this morning, that I have
tried to work with the White House to
see if there is some way we might move
this process back to the kind of bipar-
tisan process it was when | first came
to the Senate, and that it was under
both Republican and Democratic lead-
ership for a long time but which it is
not now.

I have urged the White House to
make an effort to unite rather than di-
vide and then we might go somewhere,
but there is a deafening silence from
the other side of the Pennsylvania Ave-
nue. | do not think they really care. |
think they see court packing as being
an answer to right-wing ideologues. |
think they see that there should be a
political move on the major Federal
courts that, even though that would
destroy their independence, even
though that would diminish substan-
tially the integrity of the Federal
courts, they think it should be an ideo-
logical court packing.

We see this coordinated effort to im-
pose a narrow ideology on our Federal
courts. The President campaigned say-
ing that Justices Scalia and Thomas
are his model nominees, and that is
what he would use as a model for
whomever he appoints. The Estrada
nomination is evidence of that. Justice
Scalia particularly was a nominee who
is not only strident in his views but re-
fused to share them with the Senate
before his confirmation. Senators on
both sides of the aisle stood up and said
they were concerned with this
stonewalling and they would not stand
for it in the future. At least one side of
the aisle has stuck with that.

Now, last year there was a panel dis-
cussion at the Federalist Society
luncheon in which Lawrence Silberman
and others discussed the strategy of
saying nothing in confirmation hear-
ings. The report was that Judge Silber-
man offered the same advice he had
given Antonin Scalia when Scalia was
nominated to the Supreme Court in
1986: Keep your mouth shut. Mr.
Estrada has followed that to the letter.

| ask, why is the record for the Sen-
ate’s consideration being kept so thin?
The answer is, so the White House can
have it both ways. They choose nomi-
nees based on narrow judicial ideology
but insist the Senate proceed without
considering it and, if possible, without
knowing it. Secrecy and intimidation
are the preferred methods of operation.

Anyone who had any remaining
doubt about the criteria used by the
White House to select judicial nomi-
nees need only consider the admissions,
including news reports over the last
couple of weeks following the reports
in late January of Robert Novak and
White House Counsel Alberto
Gonzales’s role in crafting the adminis-
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tration’s brief opposing the University
of Michigan affirmative action case.
There have been a series of reports of a
“loud whispering campaign’ in which
right-wing conservatives touted Miguel
Estrada as a safer, more reliable, con-
servative Hispanic for the President to
nominate to the Supreme Court in lieu
of Alberto Gonzales.

Why? Pure and simple: Ideology; and
a belief that you can nominate some-
body who will vote not as an inde-
pendent member of the Judiciary but
as a Republican and—more than that—
be part of the small, very conservative
coterie of the Republican Party, and do
it consistently and predictably.

I went to law school. As a lawyer, |
argued a lot of cases before Federal
courts. You assume the judge will be
independent and will not treat anyone
one way or the other depending upon
their political party, but that he or she
will decide the case based on the facts.
This apparently is no longer enough for
this administration. They want a Re-
publican judge who will vote as a Re-
publican who will be consistent and
predictable. In other words, if you are
a Democrat coming before the Federal
court or if you do not eschew a par-
ticular Republican ideology when you
come before that court, you are not
going to get independent treatment.
That is wrong.

USA Today noted that when the Bush
administration did not go as far as
GOP hardliners wanted in opposing the
University of Michigan’s affirmative
action program, some blamed Gonzales.
That has led to an unusually aggres-
sive whispering campaign. Conserv-
ative activists have been successful in
persuading President Bush to nominate
hardline candidates, but lower courts
made it clear to reporters that George
W. Bush and others do not believe
Gonzales is Supreme Court material.
They go on to report conservatives also
touting Miguel Estrada, native of Hon-
duras and former Justice Department
lawyer, who has been nominated by
President Bush to serve on the U.S. ap-
peals court in Washington, DC.

The administration seeks to have it
both ways. They want to take credit
with the Federalist Society when they
nominate ideological nominees, but
they also want to pretend to the Amer-
ican public that ideology does not mat-
ter.

I ask this: If ideology does not mat-
ter to the Republicans, why did they
obstruct scores of President Clinton’s
nominees to the courts, including sev-
eral to the DC Circuit? If ideology does
not matter, why did Republicans vote
in lockstep against Justice Ronnie
White of Missouri to be confirmed to
the district court? If ideology does not
matter, why did Republicans filibuster
the nominations of Justice Rosemary
Barkett to the Fifth Circuit, Judge H.
Lee Sarokin to the Third Circuit in
1994, Judge Richard Paez and Marsha
Berzon to the Ninth Circuit in 2000? To
say we would never do this obscures
the record and blurs the rationale.
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Let me share with the Senate an ac-
count of Republican use of ideology in
connection with judicial nominations.
There was a column in the Wall Street
Journal in the summer of 1998 explain-
ing the anonymous Republican holds
on the nomination of Judge Sonia
Sotomayor to the Second Circuit Court
of Appeals. | worked hard for 2 years on
that nomination. It is my circuit. It is
the circuit court | argued in front of
when | was in private practice. | was
astounded when Republicans held her
up for months without a vote. | could
not understand why such an out-
standing nominee was being stalled by
Republicans. After all, she initially
was appointed to the Federal bench by
a Republican President. Not only that,
she had an outstanding record as a
judge and, before that, an outstanding
record in private practice and an out-
standing record as a prosecutor.

What was not to like about this His-
panic woman appointed initially by a
Republican and now nominated by a
Democrat? She had been confirmed by
the Senate to the U.S. District Court
for the Southern District of New York
in 1992 after being nominated by the
first President Bush. She started in a
housing project in the Bronx. She then
attended Princeton University and
Yale Law School. She worked for more
than 4 years at the New York District
Attorney’s Office as assistant district
attorney. She was in private practice
in New York.

So then Mr. Gigot explained to all
what was the problem behind the
closed doors of the Republican Cloak-
room. Republicans were fearful, if she
were confirmed quickly, she could be in
line to be nominated to the U.S. Su-
preme Court. Mr. Gigot wrote:

If liberals do prevail, the president could
turn to 43-year-old district court judge Sonia
Sotomayor. She’s every Republican’s con-
firmation nightmare—a liberal Hispanic
woman put on the district bench by George
Bush.

That was what the Republicans and
the Wall Street Journal editorial writ-
ers said.

Then the Wall Street Journal fol-
lowed up, based on what they had been
told by the Republican Cloakroom.
They editorialized a few days later and
issued these instructions. | recall,
when we were issued instructions and
the majority leader, George Mitchell,
put together a plan that brought about
a balanced budget, they said it would
bring about economic ruin. We then
had 8 years of the most spectacular rise
in our economy and the highest em-
ployment we ever had.

They issued instructions on June 8,
1998. We would like to think the Repub-
licans may be having second thoughts
and are deliberately delaying her con-
firmation to see whether Justice Ste-
vens announces his retirement when
the current Court term ends this
month.

The reason for the delay was con-
firmed by a subsequent report in the
New York Times. That is just one of
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scores of nominations the Republicans
have delayed or stalled or defeated be-
cause of ideology in recent years.

I ask unanimous consent to have
printed in the RECORD the May 29, 1998,
column and the June 8, 1998, editorial
in the Wall Street Journal.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, June 18, 2002]

VISIBLE ABSENCE OF LATINOS ON FEDERAL
COURTS

(By Antonia Hernandez, President and Gen-
eral Counsel, Mexican American Legal De-
fense and Education Fund, Los Angeles

Your editorials claim that Senate Judici-
ary Chairman Patrick Leahy is taking too
long to confirm Miguel Estrada to the D.C.
Circuit Court of Appeals position that is
often viewed as a stepping stone to the Su-
preme Court (‘““No Judicial Fishing,” June 11
and “The Estrada Gambit,”” May 24).

Yet no mention was made of the delays for
Latino-nominated judicial candidates to the
circuit courts during the Clinton administra-
tion under a Republican-controlled Senate.
It took four years to confirm the nomination
of Judge Richard Paez to the Ninth Circuit
Court of Appeals, and he had to be nomi-
nated three times. In two instances, the Sen-
ate did not even schedule a hearing for two
eminently qualified Latinos to the Fifth Cir-
cuit Court of Appeals: Enrique Moreno and
Jorge Rangel, whose nominations languished
and died in the Judiciary Committee.

The Mexican American Legal Defense and
Education Fund (MALDEF) believes it is un-
fortunate the federal judiciary remains pre-
dominantly white and male. Latinos are visi-
bly absent from the Supreme Court and
many of the federal appellate courts. but
just being Latino is not enough. At the end
of the day, the decisions made by these indi-
viduals apply to all regardless of race, eth-
nicity, gender or immigrant status.

The fact that a nominee is Latino should
not be a shield from full inquiry, particu-
larly when a nominee’s record is sparse, as in
Mr. Estrada’s case. It is vital to know more
about a nominee’s philosophies for inter-
preting and applying the Constitution and
laws.

It is also important for Latinos to raise
questions about how a nominee’s views
might affect our community. MALDEF is
not seeking to stall Republican nominees.
During President Bush’s first year, two
Latinos whom MALDEF supported were
nominated and have been confirmed. We
have met with White House officials and
asked them to nominate more Latinos. To
date, President Bush has nominated only one
Latino to the circuit court.

We firmly believe that all judicial nomi-
nees should have hearings once their records
have been adequately examined in a fair and
impartial manner.

Individuals appointed to the federal bench,
a lifetime appointment, must meet basic re-
quirements such as honesty, integrity, char-
acter and temperament.

But the inquire must not stop there. We
must also look to the nominee’s record as it
reflects his/her demonstrated understanding
and commitment to protecting the rights of
ordinary residents and to preserving and ex-
panding the progress that has been made on
civil rights, including rights protected
through core provisions in the Constitution,
such as the equal protection clause and the
due process clause, as well as through the
statutory provisions that protect our legal
rights.
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Since 9/11, America has been embroiled in a
serious public debate about who we are as
Americans and what are the limits of our
freedoms, who should enjoy the protections
of our laws, and what rights are to be ex-
tended or denied to Latinos.

When the Supreme Court recently stripped
immigrant workers of important employee
protections (Hoffman Plastics), Latinos in-
quired why their voices mattered so little
when so much was at stake. Many asked why
Latinos have had so little representation in
a judiciary that has the power to shape their
lives. Legitimate debate is integral to the ju-
dicial selection process, and therefore it is
legitimate to have this debate within the
context of confirming individuals who are
supposed to serve as impartial referees in
this public debate.

[From the Wall Street Journal, May 29, 1998]
SUPREME POLITICS: WHO’D REPLACE JUSTICE
STEVENS?

(By Paul A. Gigot)

President Clinton could soon make his
third Supreme Court appointment, and his
political play will be to trump Senate Re-
publicans by naming the first Hispanic jus-
tice.

Such speculation is in high gear among Re-
publicans because the White House is already
floating the names of potential replacements
should Justice John Paul Stevens pack it in
when the high court’s term ends in the next
month.

Retirement for the flinty, independent 78-
year-old justice is no sure thing. Merely
hearing such speculation could cause him to
stay on, and by all accounts he’s in good
mental and physical health. It’s also clear
from his Clinton v. Jones opinion that he’s
no great admirer of this president.

But friends who’ve spoken with Justice
Stevens say that for the first time he seems
like a man seriously contemplating retire-
ment. He already spends much of his time in
Florida, where his wife wouldn’t mind seeing
him more. He’s also talked about the subject
with more than one of his bench colleagues.

The timing would certainly make ideolog-
ical sense for the court’s ranking liberal. By
retiring this year, he’d shelter his succes-
sor’s confirmation from the presidential pol-
itics that will be going strong next summer.
A Clinton nominee next year would also
probably face a Senate with even more Re-
publicans than the current 55.

If Mr. Stevens waits until the summer of
2000, he’d run the risk that his successor
would be named by a conservative president.
While the justice appointed by Gerald Ford
likes to claim GOP credentials, you can bet
he doesn’t want to be replaced by another
Antonin Scalia. If he wants to preserve the
current court’s precarious liberal-conserv-
ative balance, this is the year to depart.

The biggest beneficiary would be Mr. Clin-
ton, who is eager to pad his lackluster leg-
acy. That argues for naming the first His-
panic justice, an act of symbolic politics
that would enhance Democratic ties to the
nation’s fastest growing ethnic group.

The move would also mousetrap Senate
Republicans, who will be loathe to oppose
anyone with a Hispanic surname. Still
smarting from the backlash against their
anti-immigration idiocy of 1994-96, some Re-
publicans would vote to confirm Geraldo Ri-
vera.

And the problem is, they might have to
vote on the judicial equivalent. The lineup of
qualified Hispanic Democratic judges is
shorter than admirers of Monica Lewinsky’s
lawyer William Ginsburg. A list submitted to
the White House (and delivered in person to
Vice President Al Gore) by the Hispanic Na-
tional Bar Association contains only six
mostly minor-league names.
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Voters recalled Cruz Reynosos from the
California bench along with Rose Bird in
1986. Vilma Martinez has been a liberal civil-
rights litigator. Gilbert Casellas ran the
Equal Employment Opportunity Commission
but has been passed over by Mr. Clinton for
the appellate bench.

The list’s one genuine legal heavyweight is
Jose Cabranes, a Puerto Rican immigrant
named to the federal Second Circuit by Mr.
Clinton in 1994. A former Yale general coun-
sel, Judge Cabranes was advertised as a fi-
nalist when the president made his last Su-
preme Court pick. He’s a judicial moderate
and his confirmation would be a bipartisan
breeze.

But his very moderation is making him
less acceptable to many Clintonites this
time. White House aides are already telling
Senate sources and others that Mr. Cabranes
isn’t reliably liberal enough to replace Jus-
tice Stevens. He’s especially suspect on the
liberal orthodoxy of classifying everyone by
racial and ethnic identity. He’s no conserv-
ative, but he’s spoken out publicly for the
“Western civilization curriculum’ attacked
by the left.

Liberals also fret about the influence of
Mr. Cabranes’s daughter, whose sin is to
have belonged to the Federalist Society and
to have clerked for Judge Ralph Winter, a
Reagan appointee. It may seem odd to blame
a father for the beliefs of his daughter, but
Clinton liberals believe in guilt by conserv-
ative association.

If liberals do prevail, the president could
turn to 43-year-old New York district court
judge Sonia Sotomayor. She’s every Repub-
lican’s confirmation nightmare—a liberal
Hispanic woman put on the district bench by
George Bush (at the request of Democratic
Sen. Pat Moynihan).

Her willingness to legislate from the bench
was apparent in her recent decision that a
private group giving work experience to the
homeless must pay the minimum wage.
Never mind if this makes them that much
harder to employ. Mr. Clinton has nominated
Judge Sotomayor to join Mr. Cabranes on
the Second Circuit, and she’s said to be a fa-
vorite of Hillary Rodham Clinton.

All of which means that a Stevens retire-
ment would put a large political burden on
the protean shoulders of Judiciary Chairman
Orrin Hatch. His own choice would probably
be Judge Cabranes. And the Utah Republican
has privately explained his brisk approval of
Clinton lower-court nominees as a way to
gain leverage and credibility for the more
significant Supreme Court pick. But Mr.
Clinton has fooled Republicans before.
Maybe Republicans are better off begging
Justice Stevens to stay.

Mr. LEAHY. When the Republicans
now protest that the Senate can only
look at where a person went to school,
and the rating the newly compliant
ABA provides, they are disregarding
their own past practices. A young con-
servative activist spilled the beans
quite explicitly recently on the ‘““Cross-
fire’” television program in which he
said:

. . the second [he] gets in there he’ll over-
rule everything you love—

Everything moderates have worked
to enact over the years.

That seems to be the badly kept se-
cret, as to why the White House chose
Mr. Estrada for this nomination—pre-
cisely because of his ideology. Keeping
that secret is apparently what moti-
vated the strategy that resulted in his
extraordinary lack of responsiveness to
substantive questions regarding his
views and judicial philosophy.



February 10, 2003

Nobody can look at opinions of the
Supreme Court and believe that Jus-
tice Scalia and Justice Thomas do not
have an agenda, the two stated by the
President to be his model for nominees.
But | am left with a fear that Mr.
Estrada, likewise, comes to this nomi-
nation with a hidden agenda.

Maybe it is the nature of the beast,
but | have never seen so many croco-
dile tears in my life from the other side
of the aisle as they ask: Why are we
asking these questions? How can you
possibly question this man? How can
you possibly question this man?

I am going to tell the Senate a secret
as to why it is we asked for this. |
know my friends on the other side may
not want to let this out, so | will tell
it just to those in this room where we
learned to look into this. We heard it
from a speech given to the Federalist
Society in which the Senator speaking
said:

[T]he Senate can and should do what it can
to ascertain the jurisprudential views a
nominee will bring to the bench in order to
prevent the confirmation of those who are
likely to be judicial activists. Determining
who will become activists is not easy since
many of President Clinton’s nominees tend
to have limited paper trails . . . Determining
which of the President’s nominees will be-
come activists is complicated and it will re-
quire the Senate to be more diligent and ex-
tensive in its questioning of a nominee’s ju-
risprudential views.

I read that speech. In a sense of bi-
partisanship, | want you to know that
| agree exactly with what Senator
HATCH said in Utah when he gave that
speech to the Utah branch of the Fed-
eralist Society. When Senator HATCH
said that we have to prevent the con-
firmation of those who are likely to be
judicial activists; the Senate must be
more diligent and extensive in its ques-
tioning of nominees’ jurisprudential
views, | think my friend from Utah had
it absolutely right and, guess what,
that is exactly what we are doing here.

In fact, when a Democratic President
was sending judicial nominees to the
Senate, the man who would later be-
come the principal Deputy White
House Counsel for the President, the
man who played a significant role in
the selection of President Bush’s judi-
cial nominees, Tim Flanigan, said, the
Judiciary Committee and the Senate
must be extraordinarily diligent in ex-
amining the judicial philosophy of ju-
dicial nominees.

This man, who went on to help the
current President Bush pick judicial
nominees, said:

In evaluating judicial nominees, the Sen-
ate has often been stymied by its inability to
obtain evidence of a nominee’s judicial phi-
losophy. In the absence of such evidence, the
Senate has often confirmed a nominee on the
theory they could find no fault with the
nominee. | would reverse the presumption
and place the burden squarely on the judicial
nominee to prove that he or she has a well-
thought-out judicial philosophy, one that
recognizes the limited role of Federal judges.
Such a burden is appropriately borne by one
seeking life tenure to wield the awesome ju-
dicial power of the United States.
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I agree with that. What | do not
agree with is that we say we must have
a standard of impartiality on judges,
that they cannot be activists, that
they must answer their questions—we
can say that is the standard if it is a
Democrat referring them to the Judici-
ary Committee, but that all goes out
the window when it is a Republican.

| agree that we must ask what their
judicial philosophy is and they must
answer the questions. That is the
standard t