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does happen, it is our obligation as leg-
islators to remove that backlog and to
make sure we have enough judges in
place to handle any volume of cases
that may be filed in respective jurisdic-
tions. We have always done that. We
will continue to do that.

I ask my colleagues to review this
bill very carefully and to allow us to
move forward today by voting in favor
of the cloture motion, which will allow
us to get the bill on the floor and have
the debate, talk about the issues of
fairness, and talk about the issues nec-
essary to ensure that plaintiffs do get
justice in cases where justice is de-
served; but, by the same token, that
there is some stability on the part of
the business community where unjust
cases are being filed against them.

I ask my colleagues to vote in favor
of the cloture motion. Let’s move for-
ward, have the debate. I will be one
who agrees with a lot that is in the act
and will probably have some questions
about the act. I look forward to the de-
bate and look forward to moving for-
ward and to coming out with a good,
fair, and just class action reform bill.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. Mr. President, how
much time is available?

The PRESIDING OFFICER. The Sen-
ator is recognized for 9 minutes.

Mr. CORZINE. If the Chair would no-
tify me when I have used 8 minutes
please.

The PRESIDING OFFICER. Yes, sir.

———
CHEMICAL PLANT SECURITY

Mr. CORZINE. Mr. President, the pri-
mary topic I will talk about today is
the markup tomorrow with regard to
chemical plant security. The Environ-
mental and Public Works Committee
will take up legislation dealing with
one of the most serious security
threats to our Nation. According to
statistics by EPA, there are 123 facili-
ties in 24 States where a chemical re-
lease could expose more than a million
people to a toxic chemical, and nearly
3,000 facilities spread across 49 States
where 10,000 people could be exposed.

This is a serious issue that can create
real health and safety hazards to our
community, particularly in a time
when we know we are under potential
terrorist attack at home.

This is an issue that has been identi-
fied by the Department of Homeland
Security and by almost every security
expert as one of the most serious expo-
sures we have in our infrastructure.
When we go from code yellow to code
orange, chemical plants are identified
as part of the infrastructure that needs
to be hardened in those events.

It seems to me we need to be address-
ing this matter. I am pleased Chairman
INHOFE, EPW, and others are taking up
this challenge to address this issue. I
have been pushing on this for the last
2 years, actually got a vote in EPW on
a bill that had 100-percent support of
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everyone in the committee a year and
a half ago. Until the lobbyists went to
work, we thought we had a real re-
sponse that would work on a bipartisan
basis. We have adjusted that bill, made
changes, offered economic incentives
to the industry to move forward. We
have a roadblock to dealing with one of
the most important risks we have in
our infrastructure.

I commend Senator INHOFE and other
members of the committee for address-
ing the issue. Unfortunately, I do not
think the bill meets the needs of what
we are trying to accomplish. Construc-
tively, the committee has moved to re-
quire chemical plants to develop secu-
rity plans and submit them to the De-
partment of Homeland Security. The
administration had not asked them to
submit the plans. Unfortunately, DHS
will not have to review them according
to the bill, as I understand it. They
would not have to evaluate them. They
would not have to approve them. They
would not have to do anything to as-
sure the public is protected. That is a
problem. The Department could simply
let the plans sit on a back shelf and let
dust accumulate.

Furthermore, it would tighten all
15,000 chemical plants without any
kind of prioritization in the country,
which is also a big mistake. We need to
make sure these plans are actually re-
viewed, that there is real account-
ability. That is my major concern with
the mark that will be coming through
tomorrow.

There are other problems also. It is
not strong enough on one of the funda-
mental issues with regard to my origi-
nal bill, inherently safer technologies.
There are alternative approaches. We
cannot build fences high enough and
put enough guards to make sure that
every possible terrorist attack or
criminal attack on a chemical plant
could actually be accomplished. We
need to make sure if there is a success-
ful attack, that it has minimal expo-
sure. We ought to do everything we can
to have inherently safer technologies
within economic feasibility. That is
practical.

While there is a step forward in rec-
ognizing this is immediate, and there is
necessary evaluation that is being
asked for from chemical producers, I
don’t think we are going far enough in
requiring the use of inherently safer
approaches if they are economically
feasible and practical. That should be a
requirement of the law. This is one of
the major issues I have.

Finally, there is a gaping loophole in
this legislation as I understand it, and
I hope others will challenge it tomor-
row in the committee mark. I certainly
will if it gets to the floor; that is, if the
chemical industry or any particular
private sector approach has a substan-
tially equivalent standard as opposed
to what DHS puts out as a standard,
that will be acceptable to the Depart-
ment of Homeland Security. They have
already embraced a private standard
that they have suggested is very good.
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It does not include inherently safer
technologies. It does not require ac-
countability in that other standard
being established by the chemical in-
dustry.

As a consequence, we are actually
moving back to a completely voluntary
approach. I don’t get it. I don’t under-
stand it. I don’t think it is the direc-
tion we should be taking. It is a loop-
hole that erases all the good things
that have been included in the mark if
you go to a substantially equivalent
standard.

There are serious shortfalls in the
mark, at least as I understand them. I
hope they will be debated seriously in
the committee tomorrow. I want folks
to know this is not an issue that will
die down. We have eight of these plants
in New Jersey. They are located right
smack dab in the middle of some of the
highest concentrations of population in
our country. We have had accidents
over the years in my community that
have taken lives in the community and
evacuated the surrounding citizens.
This is a vulnerability that everyone
acknowledges is real, it is present, and
it needs to be addressed. That is why I
feel so strongly about it.

This should be a bipartisan issue. I
am glad Senator CHAFEE has been
working to push the issue in com-
mittee this year. But we need to move
it.

By the way, just finally, there is
something I have a problem with also
in the bill in the sense that if some-
body turns loose one of the plans that
is filed by an individual plant, that will
be subject to criminal penalties. But if
a chemical producer does not comply
with the standards they set down in
the plan, that is a civil liability. It
sounds right to me there would be
criminal penalties for people who leak
information into the public that could
be dangerous and used against the pub-
lic. But it strikes me as unequal treat-
ment; it sort of does not jibe with re-
gard to parity that those people who
are actually not complying with the
law are going to be treated on a civil
basis.

Where is the parity? It seems to me
we are listening to industry more than
we are listening to the needs of the
American people. If September 11
taught us anything, it is that America
can no longer avoid thinking about the
unthinkable. We have to face up to the
Nation’s most serious vulnerabilities.
We have to focus on them. And we have
to confront them head on.

That is why I have long advocated
the adoption of legislation to create
meaningful and enforceable security
standards for chemical facilities. Under
my proposal, the Federal Government
would identify ‘‘high priority’” chem-
ical facilities—those that potentially
put a larger number of people at risk.
It then would require those facilities to
assess their vulnerabilities and imple-
ment plans to improve security. These
plans would have to be submitted for
review. And changes could be required
if deficiencies are identified.
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In the last Congress, my legislation
was approved on a unanimous vote by
the Environment and Public Works
Committee. But after the committee
acted, the bill was killed after some in
industry lobbied against it.

This year, the committee apparently
is planning to take up a different bill.
And let me say, first, that I commend
the chairman, Senator INHOFE, and the
other members of the committee for
addressing this matter. Unfortunately,
while I no longer serve on the com-
mittee and have not been privy to all
of its discussions, it appears that the
bill currently under discussion has at
least one glaring weakness.

The committee is considering requir-
ing chemical plants to develop security
plans and submit them to the Depart-
ment of Homeland Security. But—and
here is the problem—the bill doesn’t re-
quire the Department to do anything
with them. DHS wouldn’t have to re-
view them. It wouldn’t have to evalu-
ate them. It wouldn’t have to approve
them. It wouldn’t have to audit them.
It wouldn’t have to do a thing to en-
sure the public is protected. Instead,
the Department could simply let these
plans sit on a back room shelf, col-
lecting dust.

Some might ask: Would the Bush ad-
ministration really do that? Would it
really just let security plans sit on the
shelf, and not even review them? Well,
for those who think that is unrealistic,
consider this: The administration’s
own plan didn’t require companies to
submit their security plans to the Gov-
ernment at all. And that would cer-
tainly be the preference of many of
their friends in industry. So, yes, there
is every reason to be concerned that,
unless forced to do so, the administra-
tion will take a hands-off approach and
simply ignore these security plans. And
the end result would be a lax security
system with no real teeth.

Beyond the failure of the bill to re-
quire review of security plans, the leg-
islation under development in the En-
vironment and Public Works Com-
mittee has other problems, as well.
First, it fails to require industry to
adopt alternative technologies—such
as the use of safer chemicals—if those
alternative approaches are cost effec-
tive. I think that is a mistake. After
all, no matter how many security per-
sonnel are hired, and no matter how
high a security fence, no security
scheme is impenetrable. And we need
to prepare for the possibility that ter-
rorists will be successful in attacking a
chemical plant and releasing toxic ma-
terials. That is why it is important for
facilities to implement inherently
safer technologies, where practicable,
to reduce the resulting death and de-
struction in the event of an attack.

Thanks largely to the involvement of
Senator CHAFEE, the Inhofe mark has
made real progress in this area. As I
understand it, the chairman has agreed
to require detailed consideration of
safer technologies. And I think that’s a
step forward. In my view, though, it
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still falls short. Given the number of
lives that are at stake, I think compa-
nies should be required to implement
safer technologies if they are cost ef-
fective.

Unfortunately, the requirement that
facility owners consider safer tech-
nologies could be undermined because
of a huge loophole in the bill that may
allow industry to sidestep many Fed-
eral security requirements. Under this
provision, DHS’s security standards
could be waived for any facility that
participates in an industry program
that is, ‘‘substantially equivalent.”

At first, that may sound like a rea-
sonable approach. But the term ‘‘sub-
stantially equivalent’ is so broad that
it could well allow the Bush adminis-
tration to simply rubberstamp an ex-
isting chemical industry program that
is grossly inadequate. For example, the
chemical industry’s program has no re-
quirement that industry evaluate safer
technologies in any detail. Yet it seems
very possible that the Bush adminis-
tration would exploit the bill’s loop-
hole to rubberstamp this industry pro-
gram, and exempt participating plants
even from the bill’s limited require-
ment for consideration of safer alter-
native approaches.

The last point I want to make about
the bill apparently being discussed re-
lates to enforcement. Under the legis-
lation, as I understand it, if a Govern-
ment employee wrongly discloses a
chemical plant’s security plan, that
employee would be subject to criminal
penalties. That sounds right. Yet, if
the owner of a chemical plant know-
ingly violated Federal security stand-
ards, the only remedies prescribed in
the legislation are civil. That sounds
wrong.

That disparate treatment of Govern-
ment employees and chemical industry
officials doesn’t seem fair. Nor does it
seem appropriate, given the nature of
the threats are now confronting. After
all, criminal penalties are available for
violations of certain anti-pollution
laws. Surely violations of a new chem-
ical plant security law—a law designed
to save lives—should be punished with
an equal degree of severity.

Before I conclude, let me step back
for a moment and again remind my col-
leagues that should terrorists attack
one of 123 chemical facilities around
the country, at least a million Amer-
ican lives could be at risk. These are
real people—mothers, fathers, sisters,
and brothers—all innocent Americans
who have no choice but to rely on their
Government leaders to protect them.

We, in Congress, have an obligation
to do everything we can to protect
these Americans, and to prevent what
really could be a tragedy of cata-
strophic proportions. We should not be
satisfied with a largely toothless plan
that leaves industry free to design se-
curity plans to their own choosing,
with no requirement that those plans
even be reviewed. That is just unac-
ceptable.

I hope my colleagues on the Environ-
ment and Public Works Committee will
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reconsider this approach. And, if not, I
intend to pursue this matter aggres-
sively if, and when, the bill ever
reaches the Senator floor.

We need to address chemical plant
security. But we need to do so in an en-
forceable way that will really make
Americans safer. The lives of many
thousands of Americans may well hang
in the balance.

The PRESIDING OFFICER. The Sen-
ator has 1 minute remaining.

Mr. CORZINE. Thank you, Mr. Presi-
dent.

——
CLASS ACTION FAIRNESS ACT

Mr. CORZINE. Lastly, Mr. President,
I want to say something about the bill
that we are going to be debating in the
next hour or so, class action fairness.

I am not a lawyer, so I am not as
sharp on all of the terminology and all
the other issues, but it is very clear to
me that we are taking the small ““‘d”
democratic processes out of access to
our courts with the legislation that is
underlying the motion to proceed.

I think it is absolutely essential that
we maintain the checks and balances
in our present Federal constitutional
system. That does not mean there are
not abuses, and it does not mean we
should not move to correct some of the
things with regard to venue shopping,
with regard to coupon procedures,
which, by the way, are not even dealt
with in this bill.

I think this is a radical move. I am
very much in favor of Senator
BREAUX’s proposal, a modified ap-
proach, that will deal with some of the
flaws. His bill would preserve state
class actions while sending truly na-
tional class actions to Federal court.
At the same time, it addresses the
problem of abusive coupon settlements,
which is something that the bill before
us does not touch.

But instead, at a time when we are
fighting a war in Iraq, when we are
fighting a war on terrorism worldwide,
and we are facing historic budget defi-
cits and job losses, we are debating a
radical bill that would legislate away
the legal rights of American families.
This legislation would dramatically
alter the constitutional distribution of
judicial power. It would: remove most
State law class actions into Federal
court; clog the Federal courts with
State law cases and make it more dif-
ficult to have Federal civil rights cases
heard; deter people from bringing class
actions; and impose Dbarriers and
burdenson settlement of class actions.

I am not a lawyer, but I can appre-
ciate that class actions are critical
tools for ordinary citizens who want to
hold wrongdoers accountable. For
many people who can’t afford lawyers,
class actions are the only way to vindi-
cate their rights. For consumers vic-
timized by negligence, fraud and reck-
less misconduct, it is their opportunity
to exercise their democratic rights.

Simply put, class actions promote ef-
ficiency and level the playing field,
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