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passed. Let’s get the highway bill 
through. And let’s keep doing the 
things we are doing. Let’s make perma-
nent the Bush tax cuts that increase 
particularly the low and middle class, 
the per-child tax credit, get rid of the 
marriage penalty, make sure we make 
permanent the expansion of the 10-per-
cent bracket, do those things that put 
money in the pockets of moms and 
dads so when moms and dads spend 
that money, the economy grows. 

If we do that, if we keep moving for-
ward and we get some stuff done, and 
put the politicking aside, we put the 
election-year politics aside, and we put 
the doom and gloom and negativity 
aside, this country can be all that it is 
and all we know it to be: the greatest 
country in the world, the economically 
strongest country in the world. 

But we have to keep moving in the 
right direction. We are committed to 
doing that. Let’s stop the pessimism. 
Let’s stop the gloom and doom. We 
have a job to do, and I hope we can 
work it in a bipartisan way, to finish 
the work we need to do. 

With that, Mr. President, I yield the 
floor. 

Mr. HATCH. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, how much 
time, if any, remains in morning busi-
ness? 

The PRESIDING OFFICER. There is 
1 minute 45 seconds. 

Mr. REID. Mr. President, if my dis-
tinguished friend, the chairman of the 
Judiciary Committee, would yield that 
back on behalf of the Republicans, we 
could get to the bill. 

Mr. HATCH. Mr. President, I would 
be happy to yield it back. 

Excuse me, let me withhold that. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. FRIST. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

CLASS ACTION FAIRNESS ACT OF 
2004 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of S. 2062, which 
the clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 2062) to amend the procedures 
that apply to consideration of interstate 
class actions to assure fairer outcomes for 
class members and defendants, and for other 
purposes. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. FRIST. Mr. President, we are on 
the Class Action Fairness Act of 2004. 

Smart progrowth fiscal policy is 
helping lead job creation in the Nation, 
and I am optimistic we will continue to 
see the improvement we have seen over 
the last 6 months of last year. Eco-
nomic reports show the economy is 
continuing to experience growth but 
not in a manner that would create an 
unsustainable boom/bust-type scenario. 
Indeed, employment growth has been 
positive for the 10th straight month 
with that report from June. In fact, 1.2 
million jobs have been created since 
the 1st of the year and almost 1.5 mil-
lion jobs since a year ago. 

As we all know from recent reports, 
consumer confidence is high. Last 
Tuesday the conference board reported 
the largest monthly gain in consumer 
confidence in years. Confidence has not 
been this high in over 2 years. 

In spite of all this positive economic 
growth and job creation, there are 
structural problems this body needs to 
address if we are to make sure our Na-
tion remains competitive in the global 
economy. One of those critical areas is 
the bill we are considering today. The 
focus of that bill is class action reform. 
Over the last decade, class action law-
suits have grown exponentially. One re-
cent survey found State court class ac-
tion filings skyrocketed by 1,315 per-
cent over the last 10 years. 

The result of this glut of claims is to 
clog State courts, to waste taxpayer 
dollars, to inhibit the innovation and 
entrepreneurship that is so crucial to 
job creation in this country. Often all 
the purported victims ever get in this 
sordid process is a little coupon. That 
is one example. There are numerous ex-
amples we heard on the floor last night 
and yesterday. We have heard it in the 
past as we brought this to the floor. 

In Alabama, the court approved a 
class action settlement against a bank 
on the grounds they overcharged their 
clients. The settlement granted $8 mil-
lion in fees to the plaintiffs’ attorneys, 
but awarded only $8.76 to each plain-
tiff. Worse, the settlement deducted up 
to $100 from many of those plaintiffs’ 
accounts to pay for the attorney fees, 
leaving some plaintiffs with over a $90 
dollar loss versus the $8 million in fees 
to the plaintiffs’ attorney. We have had 
numerous examples that have been 
brought to the floor. It is not only 
large business; it is small business as 
well. 

Why do the small businesses get 
dragged into all of this? In order to 
avoid going to Federal court, the class 
action legal team in many cases will 
rope in a number of small local busi-
nesses as codefendants to get the case 

decided in a favorable county or favor-
able State. Once that window during 
which the real class action target can 
remove the case to the Federal court 
closes, that unlucky mom-and-pop 
small business that happened to be in 
the wrong town at the wrong time is 
dropped from the case, but not until 
they have spent considerable money 
defending themselves. 

These frivolous lawsuits are hurting 
the economy. They are hurting tax-
payers. They are hurting the justice 
system, and they are hurting the prac-
tice of the law. 

The Class Action Fairness Act of 2004 
is a remedy to this problem. For the 
sake of our Nation’s economy and faith 
in our system of justice, I do encourage 
my colleagues to act in a bipartisan 
nature and pass commonsense, mean-
ingful class action reform. 

As I mentioned this morning and yes-
terday, I want the debate to be fair and 
full on this bill. Over the last week a 
whole slew of unrelated, nongermane 
amendments have been brought for-
ward. It has been written about. People 
have called the floor saying they want 
the opportunity to offer an amendment 
which has absolutely nothing to do 
with class action reform. 

We only have about 33 legislative 
days left. We have the appropriations 
bills to do and a whole range of issues 
to address. That is why when we take 
up a bill such as class action, we need 
to stay on that particular bill and han-
dle relevant amendments and debate 
them in a fair and timely way. Rel-
evant amendments can improve the un-
derlying bill. I want this full and fair 
debate to occur, to achieve this goal, 
and to have the appropriate manage-
ment tool by which we can consider the 
relevant amendments. I will be offering 
a unanimous consent request at this 
time. 

Mr. President, I ask unanimous con-
sent that, with respect to the pending 
class action bill, there be five relevant 
amendments to be offered by each lead-
er or his designee; provided further, 
that they be subject to relevant sec-
ond-degree amendments. I further ask 
that, in addition to the relevant 
amendments, it be in order for each 
leader or his designee to offer an 
amendment related to minimum wage, 
again subject to relevant second de-
grees; provided further, that following 
the disposition of the amendments, the 
bill be read the third time and H.R. 
1115, the House companion measure, 
then be discharged from the Judiciary 
Committee and the Senate proceed to 
its consideration, all after the enacting 
clause be stricken and the text of S. 
2062, as amended, if amended, be in-
serted in lieu thereof; provided further, 
that the bill be read the third time, 
and the Senate then proceed to vote on 
passage of the bill, with no intervening 
action or debate. 

Finally, I ask that the Senate then 
insist on its amendment, request a con-
ference with the House, and the Chair 
be authorized to appoint conferees on 
the part of the Senate. 
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The PRESIDING OFFICER. The 

Democratic leader is recognized. 
Mr. DASCHLE. Mr. President, I will 

object to this request. 
We have only been on the bill now for 

a matter of a couple of minutes, lit-
erally. We just went to it this morning. 
The bill has only been laid down. This 
legislation has not been the subject of 
one hearing, one amendment in com-
mittee. There hasn’t been any thought-
ful, careful committee consideration 
on this legislation whatsoever. 

I am surprised and very troubled by 
the unanimous consent request made 
by the majority leader. He knows the 
minority has been very open in ex-
pressing our interest in having a full 
debate about this legislation, indi-
cating from the very beginning that we 
will have relevant and nonrelevant 
amendments. We have been the ones 
who have attempted to keep the major-
ity on track with regard to committing 
to bringing the bill before the Senate 
at all. 

As people may recall, there have been 
a number of occasions where the ma-
jority has chosen not to bring up the 
bill, even though that was the regular 
order, and it was at our insistence time 
and again that we bring this bill before 
the Senate because we made a commit-
ment to a number of our colleagues, 
even though I don’t particularly sup-
port the bill, and I will get into that in 
a moment. 

We would be denying the right of 
every single Senator to offer amend-
ments, in the truest tradition of the 
Senate, to say that now, even though 
this bill has not been the subject of any 
hearings, has not been the subject of a 
markup, even though this is the very 
first moment we have had an oppor-
tunity to amend the bill, we are al-
ready going to say to all Senators that 
you have to limit yourself to relevant 
amendments. 

We have said from the beginning—in 
fact, I said it on the floor and at a news 
conference again yesterday—that it is 
not our intention to filibuster this leg-
islation. It would be our intention to 
work with the majority to complete de-
bate on this bill, with the under-
standing, of course, that we would have 
an opportunity to offer amendments. 

This is not the way to get this legis-
lation passed. In fact, I would argue 
that this is probably an absolute guar-
antee that it will never get passed, be-
cause we will never get cloture on a 
bill that denies Senators their right to 
offer amendments regardless of the 
subject matter. So I strongly object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. FRIST. Mr. President, to clar-
ify—because I know the unanimous 
consent request was long—what was 
objected to were five relevant amend-
ments on our side, five relevant amend-
ments on the other side, plus address-
ing the minimum wage issue on both 
sides, plus going to conference. 

In light of that objection, I will mod-
ify the unanimous consent request to 

allow for 10 relevant amendments on 
our side and 10 relevant amendments 
on the other side, again, in addition to 
the minimum wage issue. 

Mr. DASCHLE. Mr. President, the 
distinguished majority leader knows 
that it is not the question of numbers 
that matters; it is the question of rel-
evancy. He is already violating his own 
request by suggesting that we can do 
nonrelevant amendments on minimum 
wage. If we can do that, why have any 
conditions about relevancy at all? We 
have already indicated our willingness 
to work with the majority to complete 
the work on this bill. Nobody has any 
desire to filibuster, to artificially ex-
tend debate for an indefinite period of 
time. 

The majority leader made a comment 
recently about the dwindling number 
of days. If he wants to finish this legis-
lation, the only way we are going to do 
that is by working together. 

The Senator from Idaho and the Sen-
ator from Massachusetts have a very 
important amendment having to do 
with temporary workers in this coun-
try. I think it is a critical debate. We 
have already agreed to a very limited 
time. Why the majority leader would 
preclude the Senator from Idaho and 
the Senator from Massachusetts from 
offering this amendment with an ex-
pectation that we can resolve it in a 
very short period of time is a question 
I cannot answer. But the majority 
leader himself has said that, obviously, 
nonrelevant amendments have their 
place on this bill. He is advocating two 
nonrelevant amendments as it is. 

Let’s get beyond relevancy and just 
recognize the importance of allowing 
Senators the opportunity to debate. I 
will commit to him an effort to try to 
resolve this legislation in a meaningful 
way and in a period of time I think 
could accommodate Senators, but also 
would accommodate his goal of com-
pleting work in the regular order. 

I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. FRIST. Mr. President, the pur-

pose of the unanimous consent request 
is simply to address the issue of class 
action reform, a bipartisan bill that 
does have support—not overwhelming 
but more than 60 votes of support on 
the floor of the Senate, but to do it in 
such a way that we can consider one 
amendment at a time—a relevant 
amendment on class action with the 
objective of taking this bill on class ac-
tion, which we absolutely know will 
have an impact across this great coun-
try, in a positive way that addresses 
fairness and equity and improves the 
economy indirectly, but in a fairly 
great way creates jobs—to stay on it 
and be focused on it. 

I have offered 5 amendments on ei-
ther side and then 10 amendments on 
either side, both with minimum wage. I 
would be happy to propound a request 
without minimum wage, if that would 
accommodate people. 

I will keep it in for now. I will pro-
pound one more request to drive home 

the point that we want to stay on class 
action with relevant amendments that 
can improve or modify the bill. Right 
now, I am not requesting any limita-
tion on the debate. We can stay on it 
and consider each one. That is up to 
the managers. Let’s have the relevant 
amendments come through, but let’s 
have an unlimited number of relevant 
amendments on class action and finish 
this and get it to conference and also 
include minimum wage. 

Therefore, I ask the other side if they 
would be agreeable to an agreement al-
lowing for unlimited—unlimited—rel-
evant amendments, in addition to the 
minimum wage issue, and an agree-
ment to go to conference. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DASCHLE. Mr. President, I will 
simply offer a counterproposal. I ask 
the majority leader if he would be pre-
pared to allow the Senate to consider 
this legislation with 5 nonrelevant 
amendments and 10 relevant amend-
ments. I make that request. 

The PRESIDING OFFICER. Objec-
tion is heard, and it is your serve. Ob-
jection is heard in the Senator’s capac-
ity. Is there objection to the majority 
leader’s unanimous consent request? 

Mr. DASCHLE. Mr. President, I ob-
ject, but I repeat the request that the 
Senate consider 10 relevant and 5 non-
relevant amendments. 

The PRESIDING OFFICER. The ma-
jority leader has the floor. Will the ma-
jority leader modify his request to ac-
commodate the minority leader’s rec-
ommendation? 

Mr. FRIST. Mr. President, I would be 
happy to modify the request, and I ob-
ject to the request. The purpose is to 
stay on the class action bill, to stay fo-
cused on it. I have already offered un-
limited amendments as long as they 
are relevant amendments, and that has 
been objected to. 

I am disappointed by my colleague’s 
refusal to accept what I consider a fair 
offer if our goal is to complete the bill. 
I do think we may well be able to reach 
an agreement on the terms for debate 
on this bill. In the meantime, I will be 
sending amendments to the desk. 

AMENDMENT NO. 3548 
Mr. FRIST. Mr. President, I send an 

amendment to the desk and ask for its 
consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Tennessee [Mr. FRIST] 
proposes an amendment numbered 3548. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the end, add the following: 

SEC. 10. FURTHER EFFECTIVE DATE. 
The amendments made by this act shall 

apply to any civil action commenced one day 
after or any day thereafter the date of enact-
ment of this act. 
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Mr. FRIST. Mr. President, I ask for 

the yeas and nays on the amendment. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be a sufficient sec-

ond. 
The yeas and nays were ordered. 
AMENDMENT NO. 3549 TO AMENDMENT NO. 3548 
Mr. FRIST. Mr. President, I now send 

a second-degree amendment to the 
desk, and I ask for its consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Tennessee [Mr. FRIST] 
proposes an amendment numbered 3549 to 
amendment No. 3548. 

Mr. FRIST. I ask unanimous consent 
that the reading of the amendment be 
dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On line 3 of the amendment, strike ‘‘one 

day’’ and insert: ‘‘two days’’. 
MOTION TO COMMIT WITH INSTRUCTIONS 

Mr. FRIST. Mr. President, I send a 
motion to commit with instructions to 
the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Tennessee [Mr. FRIST] 
moves to commit the bill, S. 2062, to the 
Committee on the Judiciary with instruc-
tions to report back forthwith. 

Mr. FRIST. Mr. President, I ask for 
the yeas and nays on the motion. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
AMENDMENT NO. 3550 TO THE INSTRUCTIONS TO 

THE MOTION TO COMMIT 
Mr. FRIST. Mr. President, I now send 

an amendment to the instructions to 
the desk. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Tennessee [Mr. FRIST] 
proposes an amendment numbered 3550 to 
the instructions to the motion to commit S. 
2062 to the Judiciary Committee. 

The amendment is as follows: 
In the motion to commit before the period, 

insert, ‘‘with the following amendment’’. 
At the end of the bill add: 

SEC 10. FURTHER EFFECTIVE DATE. 
The amendments made by this act shall 

apply to any civil action commenced three 
days after or any day thereafter the date of 
enactment of this act. 

Mr. FRIST. Mr. President, I ask for 
the yeas and nays on the amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
AMENDMENT NO. 3551 TO AMENDMENT NO. 3550 
Mr. FRIST. Mr. President, I send a 

second-degree amendment to the desk 
and ask for its consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Tennessee [Mr. FRIST] 
proposes an amendment numbered 3551 to 
amendment No. 3550. 

The amendment is as follows: 
On line 3 of the amendment, strike ‘‘three’’ 

and insert four. 

Mr. FRIST. Before I yield the floor, 
Mr. President, I want to make clear 
where we are. We are prepared to con-
sider relevant class-action-related 
amendments. We are willing to set 
aside the pending amendments in order 
to make progress on the bill. However, 
we are not prepared to have this bill 
become a magnet for every unrelated 
issue that is brought to the floor. I en-
courage Members to come forward with 
their relevant amendments. We can 
work on time agreements on those rel-
evant amendments, and we will allow 
the Senate to work its will on the 
issue. 

Mr. President, I ask unanimous con-
sent that the time between now and 2 
p.m. today be equally divided between 
the two leaders or their designees. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject. 

Mr. FRIST. Mr. President, I modify 
that unanimous consent request to, in-
stead of 2 p.m., 2:45 p.m. today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FRIST. Mr. President, I yield the 
floor. 

The PRESIDING OFFICER. The mi-
nority leader is recognized. 

Mr. DASCHLE. Mr. President, I ask, 
what is the majority afraid of? This 
clearly is not a question any longer of 
time because the majority leader, in 
one of his many unanimous consent re-
quests, proposed an unlimited number 
of amendments, as long as they are rel-
evant. We can come up with 100 rel-
evant amendments to a bill this con-
troversial and of this complexity. 

Let’s understand what we are doing. 
This is a sham. This is a sham. The ma-
jority leader, for some reason, wants to 
deny his own caucus and the minority 
the right to offer legitimate amend-
ments in the Senate. This may be the 
first time this majority leader has ac-
quiesced to pressures within his caucus 
to do this, and that is unfortunate. 
This happened on many occasions in 
previous years, and I think if anyone 
talks with those who have served in his 
capacity before, I think the lesson 
learned is that it was to no avail, and 
it was actually counterproductive. It 
did exactly the opposite of what the 
majority attempted to do. 

For us now to find ourselves in this 
situation seems a little bit to me like 
deja vu all over again. We have tried 
this, and it is going to backfire on this 
majority and this majority leader, just 
as it has in past circumstances. 

So let’s be clear, this has nothing to 
do with finishing this bill. Why, given 

all of our cooperation to get to this 
point, the majority would try to shove 
this down our throats is unclear. But 
that is exactly how I perceive it. It is 
a sham. This almost guarantees this 
bill will not get done, and why they 
would want to do that is unclear to me. 

We were prepared, as I said, to limit 
the number of nonrelevant amend-
ments and the time to debate in the in-
terest of time. No one on this side has 
a desire to extend debate indefinitely, 
but let’s make sure everybody under-
stands: I have to go home and explain 
to the people of South Dakota, if this 
legislation passes, why if in a case 
where 98 percent of the people who are 
adversely affected are from my State, 
the action occurred in my State, and 
was taken by, let’s say, a corporation 
that may be in violation of South Da-
kota law cannot go to court in South 
Dakota. That is basically what this bill 
does. Why should the people harmed in 
my State, if 98 percent of those ad-
versely impacted are from South Da-
kota, and if the law was violated in 
South Dakota, be forced to go to Fed-
eral court, a court that could be lo-
cated in some other State, to resolve a 
serious legal question? 

I find it amazingly ironic that those 
on the other side who claim to be advo-
cates of States rights would say, no; 
not in this case. In this case, we are 
going to take away the rights of the 
States; we are going to put them at the 
Federal level. 

There is a new trend happening on 
the other side. When it is inconvenient 
for States to have the power, they 
seem to find it just fine to move to the 
Federal level. That is what we are 
going to be telling the people of this 
country. Forget about States rights, 
forget about civil rights, forget about 
workers’ rights. 

This is special interest legislation at 
its worst, and it deserves a full debate 
in the Senate, not the sham that we 
are going to have under these cir-
cumstances filling trees. We have been 
through that. We have learned the les-
son the hard way. We ought to have 
learned it this time, too. I yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Kentucky. 

Mr. MCCONNELL. Mr. President, my 
good friend, the Democratic leader 
said: What are we afraid of? Let me an-
swer the question. 

Back on May 21, the distinguished 
majority leader was trying to make 
progress on the Defense authorization 
bill, which we began on May 17, and our 
good friend from Nevada, the assistant 
Democratic leader, said on May 21: I 
would say that we take about 10 days 
on this bill normally. We don’t think 
this bill will take that much time. 

That was the Defense authorization 
bill, and on May 21, having been on the 
bill five days already, our good friend 
from Nevada said it takes typically 
about 10 days to finish the bill. We fin-
ished the bill on June 23, almost a 
month later, having spent 18 legislative 
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days on it. Clearly, what the majority 
leader is concerned about is that this 
bill not only be taken up but that it be 
finished. 

It is absolutely clear from the obser-
vations of our good friend, the Demo-
cratic leader, he does not want the bill 
to pass in any event. In fact, he said on 
several occasions and repeated several 
times this morning he is against the 
bill. It is clear what he would like to do 
is structure a way of dealing with this 
bill that allows his party to get the 
vote on all of its favorite issues and we 
never pass the bill in any event. 

So the majority leader, to his credit, 
is trying to structure a way to proceed 
on this bill on the Senate floor that 
does two things: No. 1, guarantees that 
it be brought up, and No. 2, guarantees 
that it will be finished by structuring 
it in such a way that the amendments 
we deal with are related to the bill. 
That is not an unusual request. It is 
not an outrageous request and not an 
unprecedented request—in fact, a nor-
mal request. 

So it is perfectly clear, it seems to 
me, that there are those on the other 
side and maybe even a few on this side 
who would like to use this bill for 
other purposes. The majority leader is 
right on the mark in offering this per-
fectly reasonable way, a game plan for 
taking up and finishing this important 
legislation. I am sorry that at the mo-
ment, at least, it looks as if there is 
not a will. Even though we keep hear-
ing there are over 60 Senators who are 
in favor of this bill, there have to be 60 
Senators in favor of the bill who are 
willing to also support a procedure 
that guarantees we can finish it. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Idaho. 
Mr. CRAIG. Mr. President, we have 

watched an unusual process this morn-
ing that a good many of us in a bipar-
tisan spirit are reacting to, and I am 
one of those who do not appreciate 
what the majority leader has now just 
done. I understand why he has done it. 
I support the underlying legislation, S. 
2062, but I also recognize that Senators, 
unless effectively blocked by a proce-
dural action that has just occurred, do 
have the right to offer amendments, 
germane, relevant, and nonrelevant. 

I am bringing to the Senate floor one 
of those amendments. It is bipartisan. 
It has 63 Senators as cosponsors, and it 
is widely received by not only this 
body but by all of the communities of 
interest at large. 

I have approached the leadership 
time and again, been as courteous as I 
should be to my leader but assuring 
him that I and the Senator from Mas-
sachusetts would limit the time, that 
this was not to drag the bill out, that 
we would expedite it because we be-
lieve, with 63 Senators, Democrat and 
Republican, that this bill’s time has 
come. It deals with immigration. It 
deals with a near crisis in American 
agriculture at this moment that now 
finds itself having to employ nearly 80 

percent of its workforce as illegals, un-
documented foreign nationals, in order 
to get the crops out of the field. 

We should have learned our lesson 
post-9/11 that we have failed mightily 
at the border, that we have not effec-
tively built immigration laws that 
work. In a post-9/11 environment, we 
have learned there may be between 8 
million and 12 million undocumented— 
in other words, illegal—foreign nation-
als in this country. We ought to be ex-
pediting every way possible to identify 
them, to do background checks on 
them, to control them first at the bor-
der and those who are in country in- 
country, and to build effective law en-
forcement tools, as some Senators and 
I are working on, to build a total pack-
age. 

The reason I am bringing this amend-
ment to the Senate floor is that its 
time is ready. Our time is limited be-
cause we have mighty few days remain-
ing until the end of this session. 

There are now 400 organizations and 
groups across America supporting the 
legislation I bring to the Senate floor 
as an amendment today. It is S. 1645. 
We call it ‘‘ag jobs,’’ and it only deals 
with a small segment—1.4 million to 1.5 
million—of that total universe of near-
ly 12 million undocumented, illegal for-
eign nationals in our country. We have 
worked on the House side and the Sen-
ate side, Democrat and Republican 
alike. We have spent 5 years crafting 
this legislation, and I am extremely 
disappointed this morning that we do 
not have the opportunity to offer it, 
that my leader has blocked me from 
doing so. 

As kindly as I can say to my leader, 
ag jobs will be voted on this year. As 
our side has recognized the need to 
offer the other side the opportunity to 
vote on minimum wage, this issue’s 
time has come, and this is an issue 
that I will stay on the Senate floor 
with and I will offer it unless the lead-
er proposes in every legislation that 
comes to the floor the strategy he has 
just handed out. That is not a way to 
allow this body to work and work effec-
tively, and we know it. 

He has been reasonable and our dis-
cussions have been substantive, but 
there are some who do not want immi-
gration as an issue voted on this year. 
This bill is ready to be voted on. This 
bill has 63 cosponsors. It has 26 Repub-
licans, 37 Democrats. It is vastly bipar-
tisan. It has been worked on for 5 
years, and 9/11 now emphasizes the im-
portance of us doing substantive immi-
gration reform. This is a small piece of 
the total picture but a critical piece to 
a very important segment of America’s 
economy: agriculture. Yet we are sug-
gesting now, by controlling our borders 
as tightly as we must, that we are cre-
ating a circumstance that is driving 
some agricultural employers and pro-
ducers out of business because they 
cannot find the workforce. 

This fall, harvest should not rot in 
the fields of America, but in some in-
stances it might if a viable workforce 

cannot be found, or if it is not this 
body’s will to send a message to the 
American agricultural community that 
we are going to solve this problem and 
solve it timely, responsibly, and appro-
priately. 

We are not going to be allowed to do 
that today. Maybe tomorrow or maybe 
the next day or maybe next week, but 
I say to my leadership as kindly and as 
responsibly as I can, before we sine die 
the 108th session of the U.S. Congress, 
we will deal with this issue. Its time is 
now. Its time is ready. 

Let us—the Senator from Massachu-
setts and I—bring this to the Senate 
floor, get a limited amount of time to 
deal with it and adequate time for 
those to come to the floor of the Sen-
ate to discuss it, to oppose or to sup-
port it. That is what a responsible, de-
liberative body does, and that is what 
we must do in this instance. 

So I hope that at some point the mes-
sage I am delivering at this moment 
registers with my leadership that we 
will vote on this issue this year. It is 
important that we do so and send a 
message to the most critical segment 
of our economy that we are going to 
work with them to get legal employees, 
that we are going to legalize a process, 
control a process, do the background 
checks, get the bad actors out of the 
system instead of simply turning our 
back again and again. 

Our President wants reform. He has 
spoken openly and boldly about it. It is 
important we bring this reform. I agree 
with my President. Its time has come. 
Let us deal with it. 

I will be back on the Senate floor 
today, tomorrow, next week, or the 
balance of this month, until this issue 
is debated. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Mr. President, I have 

been listening to this debate, and I 
would first like to respond to the con-
cerns raised by some of my colleagues 
on the other side of the aisle about the 
majority leader’s decision to fill the 
amendment tree. First, I commend the 
leader for taking this unfortunately 
necessary step because it significantly 
minimizes the mischief that will in all 
certainty occur if this bill is left open 
to amendments that have absolutely 
nothing to do with the subject of class 
action. 

These are amendments that are of-
fered to score political points in an 
election year and that, at the end of 
the day, will obliterate any chances 
that class action reform will become 
law. That is exactly what is involved, 
and we all know it. We know that if 
some of these amendments are added to 
this bill, it will kill the bill. 

We thought we had an agreement last 
November, of 62 people. As I have al-
ways interpreted it, when you get an 
agreement to support a bill, that 
means support it against all amend-
ments unless those who made the 
agreement agree otherwise. My col-
leagues on the other side say that was 
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not the agreement. That has been the 
agreement every time around here, 
where you know that mischief is going 
to occur and we just continue on and 
on. 

By filling the tree, the leader has ef-
fectively protected key bipartisan leg-
islation from the same procedural pit-
falls that faced the DOD authorization 
bill, FSC/ETI, and the Internet tax bill, 
just to name a few. 

To be sure, the current move to pro-
tect the bill from nonrelevant or non-
germane amendments is nothing new, 
as former majority leaders have in-
voked this prerogative with other im-
portant pieces of legislation in the 
past. The ranking member from 
Vermont even admitted on the floor 
last night that S. 2062 was probably the 
last amendable vehicle to be considered 
by the Senate this year. While this bill 
has legs to move out of the Senate— 
that is why it is the last amendable bill 
in his eyes—I can assure you it will go 
nowhere if it is bogged down with ex-
traneous amendments that peel votes 
in the Senate. 

That is the game here and everybody 
knows it. Everybody on the outside 
should know it, too. We made a deal; 
we had 62 people agree to the language 
in this amendment. Now we have peo-
ple peeling off from the language in 
this amendment by wanting to be able 
to vote for nongermane and nonrel-
evant amendments which will kill the 
bill. 

Assuming the bill goes out of the 
Senate with controversial amend-
ments, what is going to happen in the 
House after they alter the bill? I seri-
ously doubt we will have enough time 
this year to resolve differences in con-
ference. Indeed, I think the chances are 
pretty slim, especially since the minor-
ity leader has threatened to oppose the 
appointment of conferees for the rest of 
the year. 

How do we get it done if we put non-
relevant amendments on this very im-
portant bill that we have worked on for 
6 years to get to this point? A lot of de-
cent people on both sides have worked 
very hard, but we know we are going to 
have to have 60 votes to vote on this 
bill. 

The minority leader himself has 
threatened to oppose the appointment 
of conferees for the rest of the year. 
How do you get this bill if these non-
germane, nonrelevant amendments are 
added? It is apparent some of them 
might be. Even if you could, how do 
you get it by the House? Even if you 
get it by the House, how do you get it 
by the conference? 

Then, when those amendments are 
taken off, also if they were taken off in 
conference—assuming we would be 
given the privilege of being able to 
hold a conference, something that has 
not been denied to my recollection be-
fore this year—we may not have time 
to get this bill done anyway. 

S. 2062 embodies the bipartisan deal 
we reached in good faith last Novem-
ber, Democrats and Republicans, 62 of 

us reached in good faith. We reached a 
compromise because I thought the end 
goal was to get a class action bill 
passed into law. I can say, in all cer-
tainty, that my agreement to further 
moderate this bill was certainly not 
premised on letting it become a Christ-
mas tree for unrelated measures so 
people can score political points on the 
floor of the Senate—people who never 
would vote for this bill to begin with. 

If the supporters of the underlying 
bill really want class action reform, I 
see no reason why they should not sup-
port the leader’s action. No one is de-
nying Members from offering amend-
ments that are germane to the bill, al-
though I would recommend we even 
vote those down unless the people who 
agreed in a bipartisan way agree to 
allow those amendments to pass. That 
is what we usually do on legislation 
around here. But now we have all new 
rules here that suddenly spring up. 

No one is denying Members from of-
fering amendments that are germane 
to the bill, amendments that Members, 
in their view, believe will improve the 
bill. If they will, we can agree on those. 
I see no reason why we cannot give 
these amendments an up-or-down vote. 
In fact, the leader explicitly made this 
offer to the other side when he ten-
dered a time agreement to consider 
several key amendments, including a 
vote, a vote on a nongermane, nonrel-
evant amendment, Senator KENNEDY’s 
amendment on the minimum wage 
measure which he has been trying to 
get up for quite a while. That is how 
far the majority leader went. But, no, 
they want a lot of other buzz amend-
ments that are political in nature, that 
they think they can pass, that will kill 
this bill. Anybody with brains knows 
the game. 

This was a good-faith offer by the 
leader. We have heard for some time 
how important a minimum wage 
amendment is to my colleagues and to 
the country. I don’t know of anybody 
on our side objecting to consideration 
of the minimum wage amendments and 
any amendment also to it. What we do 
object to is a never-ending moving of 
the goalposts where more and more 
amendments are added, especially non-
germane and nonrelevant amendments. 

Because the Democrats objected to 
this very generous unanimous consent 
request, the leader had no choice other 
than to protect the class action bill 
from this open season of political 
amendments that will kill it anyway. 

That is what it comes down to. Ei-
ther we are going to vote for this class 
action bill, the 62 of us who have 
agreed it should pass—and I think 
more would vote for it in the end—or it 
is going to be killed. Because that is 
the choice. We made a deal last Novem-
ber to pass class action reform and 
that is the direction our leader is tak-
ing us today. 

When it comes to nongermane 
amendments that appear to be offered 
to score political points in an election 
year, I want no part of that on this bill, 

and neither does the leader, and for 
good reason. We know the games 
around here. 

There are a significant number of 
Democrats who do not want this bill 
under any circumstances because the 
No. 1 hard money funder to Democrats 
happens to be the personal injury law-
yers in this country. The No. 1 funder 
of the Presidential campaign happens 
to be personal injury lawyers in this 
country, for the Democrats. The No. 1 
opponents against this bill happen to 
be some of the personal injury lawyers. 
Not all, because the really good law-
yers can go to Federal court and get 
big verdicts. They don’t have to have 
false mechanisms to be able to get 
good verdicts on behalf of their clients. 
They don’t have to play games with 
magnet courts that are, if not corrupt, 
so close to being corrupt in some of 
these special jurisdictions in this coun-
try where they have had a field day. 

Regarding the jurisdictional test in 
S. 2060, the minority leader made the 
point they cannot get their cases tried 
in South Dakota if this bill passes. 
That is total poppycock. You know, 
the jurisdictional test in S. 2062 moves 
only larger interstate class actions to 
Federal court, including large cases 
where there are more than 100 class 
members and more than $5 million in 
amount in controversy. 

If they fit that jurisdictional cat-
egory, then they will have to go to 
Federal court. But as somebody has 
tried a lot of cases in both Federal and 
State courts, I have to say we used to 
love to get to Federal court because 
people know it is a more important 
case. The reason some of these attor-
neys want to go to some of these State 
courts, such as Madison County, is that 
is where it is a field day for plaintiffs’ 
lawyers whether they have a good case 
or not—and they know it, and they 
have been milking this system and 
hurting people all over this country in 
ways that are unseemly and, frankly, 
wrong. S. 2062 also has exceptions to 
keep local controversies in State 
courts. We have these exceptions. 

To make a long story short, I have 
heard my colleagues on the other 
side—some of the people who have 
agreed to be cosponsors of this bill, 
who have agreed to be in the 62 who 
have supported this bill which would 
make up enough to be able to invoke 
cloture on this bill—now moaning and 
groaning they want a right to bring up 
nonrelevant, nongermane, political 
amendments to score points. That is 
not the way I have operated around 
here, and that is not the way most Sen-
ators have operated around here, but 
that is what we are faced with here. 

Either we are going to invoke—prob-
ably we will have to file cloture in 
order to end another filibuster. I hope 
the 62 people who said they would be 
for this bill will vote for cloture. If 
they are not, then this bill is going to 
be dead and 6 years of honest work, 6 
years of bipartisan effort, is going to 
go right down the drain. 
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We all know what the game is around 

here. It is by those who have never 
wanted this bill to pass anyway, some 
who want to play both sides on this 
thing, who basically want to have the 
right to foul up the bill with amend-
ments they know the House won’t take 
and they know if we have to go to con-
ference we are probably not going to be 
able to get conferees. 

That is what is involved, and it is a 
game. It is a bad game at that. I have 
been known to stand up for the trial 
lawyers when they are right. I have 
taken a lot of grief for it from some 
people on our side who are wrong, too. 
I am going to stand up for them when 
they are right because trial lawyers do 
a lot of good in our society when they 
stand up and fight for those who are 
downtrodden and not treated properly 
in our society. 

What has been going on for years in 
this area is the abysmally dishonest 
forum shopping to local areas where 
they can get huge verdicts that 
shouldn’t be gotten because they don’t 
get them in their own jurisdiction. 
That is wrong. I think a lot of trial 
lawyers are starting to get upset about 
it because it is giving all trial lawyers 
a bad name because of the few who 
milk the system like this to the det-
riment of consumers, to the detriment 
of the little people, to the detriment of 
those who can’t make it. That is what 
is involved, and everybody knows it. 

To play this political game and bring 
up nongermane and nonrelevant 
amendments that we know will kill 
this bill is a terrible thing. 

All I can say is there comes a time 
when you have to vote. There comes a 
time when you have to stand up and do 
what you said you would do. If you do 
not do it, then shame on you. All I can 
say is, that is what is involved, and 
anybody who says otherwise, it seems 
to me, is wrong. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. Mr. President, my distin-

guished friend, the senior Senator from 
Kentucky, who is my counterpart, indi-
cated that on May 20 or 21—I indicated 
at that time publicly that we could fin-
ish the Defense authorization bill in 10 
more days. He didn’t go on to say that 
is what we did. That really is not quite 
true. We took 11 days. So my state-
ment was 1 day off. Of course, it was 
interrupted by President Reagan’s fu-
neral and a few other things. When we 
came here and we told the majority 
they could finish the Defense author-
ization bill in 10 days, we were 1 day 
off. So no one should make a big deal 
out of the fact that the time was more 
than 10 days because, unfortunately, 
President Reagan died. 

I want the record to be spread with 
the fact that I am a trial lawyer. I am 
a proud trial lawyer. I graduated from 
law school, and I went back to Nevada 
and tried lots of cases. I have had over 
100 jury trials. I have tried murder 
cases, and I have tried robbery cases. 

There was a period of about 4 years of 
my life where I defended insurance 
companies. I have tried cases as a 
plaintiff’s attorney in slip-and-fall 
cases. I have tried automobile accident 
cases where some people were injured 
severely and some were killed. I have 
done liability litigation. I did an anti-
trust case, and I didn’t know enough 
about it. Shell oil company drowned 
me with depositions all over the coun-
try. I settled for a fraction of what it 
was worth. That was the last antitrust 
case I took. But I took one in San 
Francisco with cocounsel who knew 
what he was doing in my first antitrust 
case. 

I have never done a class action law-
suit. But there are attorneys who spe-
cialize in class action lawsuits. Are 
these people who specialize in these 
lawsuits a bunch of bums who are 
cheating the system and doing illegal 
things? 

As my friend from Utah has said, it 
may not be fraud, but it is close to it— 
or words to that effect. 

Lets talk about a few issues that I 
know of which were class action law-
suits. A lot of us have had the experi-
ence of receiving a telephone bill when 
we didn’t sign up with AT&T, but they 
are on our bill. It is called ‘‘slam-
ming.’’ They put their product on your 
bill without your permission. People 
had to pay these bills. We didn’t do 
anything legislatively to stop it. An at-
torney filed a class action against 
AT&T saying don’t do that. Why? Be-
cause people were being charged $8 to 
$10 a month for a product they didn’t 
ask for. This was stopped as a result of 
a class action lawsuit. They were en-
joined from doing it and had to pay the 
people they cheated with actual dol-
lars. 

One of the great movies I watched— 
because it was true—was called ‘‘Erin 
Brockovich.’’ Erin Brockovich—just to 
recount what she did, for lack of a bet-
ter word—was a paralegal but not one 
who was really trained to be a good 
paralegal. But she was trained and 
wanted to go help people. She went 
around and dug up information like 
one of the sleuths you hear about in a 
good mystery novel, or watch on tele-
vision—a private detective. She went 
around and did some sleuthing and 
came out with the fact that the ground 
water was being contaminated with 
pollutants from a company. She got a 
friend, a lawyer of hers, to file a law-
suit, and sure enough they won. They 
found the ground water was being con-
taminated. 

As a result of this class action law-
suit, Erin Brockovich became a hero. 
People had been killed as a result of 
this company, and no one else had to 
die or become sick. 

That was a class action lawsuit. Is 
there anything wrong with that? I 
think not. 

We all know all about the big tobacco 
cases. A lot of people do not know 
about a tobacco company that started 
advertising a light cigarette, and you 

smoked as much as you wanted—no 
problem. That was the advertising. 
They were lying. They were cheating. 
It wasn’t true. How was that resolved? 
We didn’t stop it here in the National 
Legislature. It was stopped as a result 
of a class action that was filed. Sure 
enough, light cigarettes were gone. 

Lots of environmental cases have 
been decided by class actions. Compa-
nies were doing awful things to the en-
vironment, and people asked about the 
detriment being created. They went to 
the Government, and the Government 
did nothing. As a last resort, who do 
you go to? You go to a lawyer. 

We have a big class action pending 
now—Wal-Mart, big, fat Wal-Mart. The 
initial evidence indicates that they 
have been discriminating against 
women from the day they became a 
company. There is a big class action 
lawsuit against Wal-Mart. We didn’t do 
anything about it here legislatively. 
But this class action lawsuit, I have 
been told, is almost a slam dunk—that 
Wal-Mart is going to lose that and the 
women they have discriminated 
against will be made whole. 

Mr. CARPER. Mr. President, will the 
Senator yield for a question? 

Mr. REID. Not right now. I will finish 
my statement. I know my friend is an 
avid supporter of this legislation. I ad-
mire him. We came to Congress to-
gether. I am going to finish my state-
ment. I have been waiting 2 days to do 
this, and I want to finish my question. 

Mr. CARPER. Will the Senator yield 
for a question? 

Mr. REID. I yield for a question. 
Mr. CARPER. The Senator raises the 

question of the issue of the class action 
case against Wal-Mart. The class ac-
tion has been certified so it can go for-
ward. Does the Senator know whether 
it was certified in Federal court or 
State court or county court? 

Mr. REID. I don’t know. I talked to 
some attorneys today involved with 
the case. I did not ask them that. 

Mr. CARPER. It has been certified in 
Federal court in California. 

Mr. REID. I ask a question to my 
friend, certified in State or Federal 
court? 

Mr. CARPER. Federal court. 
Mr. REID. Mr. President, I appreciate 

my friend asking the question which, 
as far as I am concerned, at this stage 
is meaningless. 

Class action is an important part of 
our legal system. It has done a great 
deal to help people work their way 
through the process. The fact that I as 
a trial lawyer have not taken a class 
action lawsuit does not mean I didn’t 
like class action litigation. It is a spe-
cialty. As with the example I gave 
dealing with antitrust litigation, you 
better know what you are doing before 
you get into the class action litigation. 

We all know what took place with to-
bacco litigation. Attorneys general 
from all over America joined in that. 
The State of Nevada has benefited from 
that class action litigation dealing 
with tobacco. We have a program a Re-
publican Governor in the State of Ne-
vada initiated that is very popular. It 
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is called the Millennial Scholarships. If 
you graduate from a Nevada high 
school—any place in Nevada; there are 
17 counties—with good grades, you get 
to go to school with your tuition paid 
for by tobacco. 

That is what this is all about. It is 
about people having the opportunity to 
go forward with litigation, when nor-
mally these people would be totally un-
protected. When we do things legisla-
tively, it is rare that people who have 
been harmed get their money back. 
That is an effect of class action. 

As we speak about attorneys general, 
I received in my office yesterday a let-
ter from the attorney general of the 
State of New York. I have never met 
Eliot Spitzer. I know him by reputa-
tion. He is one of America’s great at-
torneys general. The State of New 
York has been—I don’t want to say 
‘‘blessed,’’ but for lack of a better 
word, New York has received a great 
deal from that man who has taken on 
big companies, to his detriment on 
many occasions. We have a letter from 
him sent to Senator FRIST and Senator 
DASCHLE. The letter is three pages 
long. I ask unanimous consent it be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

STATE OF NEW YORK, OFFICE OF THE 
ATTORNEY GENERAL, THE CAP-
ITOL, 

Albany, NY, June 22, 2004. 
Hon. BILL FRIST, 
Majority Leader, U.S. Senate, Dirksen Senate 

Office Building, Washington, DC. 
Hon. TOM DASCHLE, 
Minority Leader, U.S. Senate, Hart Senate Of-

fice Building, Washington, DC. 
DEAR MR. MAJORITY LEADER AND MR. MI-

NORITY LEADER: On behalf of the Attorneys 
General of California, Illinois, Iowa, Maine, 
Maryland, Massachusetts, Minnesota, Mon-
tana, New Mexico, New York, Oklahoma, 
Vermont, and West Virginia, we are writing 
in opposition to S. 2062, the so-called ‘‘Class 
Action Fairness Act,’’ which reportedly will 
be scheduled for a vote in the next few 
weeks. Although S. 2062 has been improved 
in some ways over similar legislation consid-
ered last year (S. 274), it still unduly limits 
the right of individuals to seek redress for 
corporate wrongdoing in their state courts. 
We therefore strongly recommend that this 
legislation not be enacted in its present 
form. 

As you know, under S. 2062, almost all 
class actions brought by private individuals 
in state court based on state law claims 
would be forced into federal court, and for 
the reasons set forth below many of these 
cases may not be able to continue as class 
actions. All Attorneys General aggressively 
prosecute violations of our states’ laws 
through public enforcement actions filed in 
state court. Particularly in these times of 
state fiscal constraints, class actions provide 
an important ‘‘private attorney general’’ 
supplement to our efforts to obtain redress 
for violations of state consumer protection, 
civil rights, labor, public health and environ-
mental laws. 

We recognize that some class action law-
suits in state and federal courts have re-
sulted in substantial attorneys’ fees but 
minimal benefits to the class members, and 
we support targeted efforts to prevent such 
abuses and preserve the integrity of the class 

action mechanism. However, S. 2062 fun-
damentally alters the basic principles of fed-
eralism, and if enacted would result in far 
greater harm than good. It therefore is not 
surprising that organizations such as AARP, 
AFL–CIO, Consumer Federation of America, 
Consumers Union, Leadership Conference on 
Civil Rights, NAACP and Public Citizen all 
oppose this legislation in its present form. 

1. Class Actions Should Not Be ‘‘Federal-
ized’’. 

S. 2062 would vastly expand federal diver-
sity jurisdiction, and thereby would result in 
most class actions being filed in or removed 
to federal court. This transfer of jurisdiction 
in cases raising questions of state law will 
inappropriately usurp the primary role of 
state courts in developing their own state 
tort and contract laws, and will impair their 
ability to establish consistent interpreta-
tions of those laws. There is no compelling 
need for such a sweeping change in our long- 
established system for adjudicating state law 
issues. Indeed, by transferring most state 
court class actions to an already overbur-
dened federal court system, this bill will 
delay (if not deny) justice to substantial 
numbers of injured citizens. The federal judi-
ciary faces a serious challenge in managing 
its current caseload, and thus it is no sur-
prise that the Judicial Conference of the 
United States has opposed the ‘‘federaliza-
tion’’ of class action litigation. 

S. 2062 is fundamentally flawed because 
under this legislation, most class actions 
brought against a defendant who is not a 
‘‘citizen’’ of the state will be removed to fed-
eral court, no matter how substantial a pres-
ence the defendant has in the state or how 
much harm the defendant has caused in the 
state. While the amendments made last fall 
give the federal judge discretion to decline 
jurisdiction in some cases if more than one- 
third of the plaintiffs are from the same 
state, and place additional limitations on 
the exercise of federal court jurisdiction if 
more than two-thirds of the plaintiffs are 
from a single state, even in those cir-
cumstances there are additional hurdles that 
frequently will prevent the case from being 
heard in state court. 

2. Many Multi-State Class Actions Cannot 
Be Brought in Federal Court. 

Another significant problem with S. 2062 is 
that many federal courts have refused to cer-
tify multi-state class actions because the 
court would be required to apply the law of 
different jurisdictions to different plain-
tiffs—even if the laws of those jurisdictions 
are very similar. Thus, cases commenced as 
state class actions and then removed to fed-
eral court may not be able to be continued as 
class actions in federal court. 

In theory, injured plaintiffs in each state 
could bring a separate class action lawsuit in 
federal court, but that defeats one of the 
main purposes of class actions, which is to 
conserve judicial resources. Moreover, while 
the population of some states may be large 
enough to warrant a separate class action in-
volving only residents of those states, it is 
very unlikely that similar lawsuits will be 
brought on behalf of the residents of many 
smaller states. We understand that Senator 
Jeff Bingaman will be proposing an amend-
ment to address this problem, and that 
amendment should be adopted. 

3. Civil Rights and Labor Cases Should Be 
Exempted. 

Proponents of S. 2062 point to allegedly 
‘‘collusive’’ consumer class action settle-
ments in which plaintiffs’ attorneys received 
substantial fee awards, while the class mem-
bers merely received ‘‘coupons’’ towards the 
purchase of other goods sold by defendants. 
If so, then this ‘‘reform’’ should apply only 
to consumer class actions. Class action 
treatment provides a received ‘‘coupons’’ to-

wards the purchase of other goods sold by de-
fendants. If so, then this ‘‘reform’’ should 
apply only to consumer class actions. Class 
action treatment provides a particularly im-
portant mechanism for adjudicating the 
claims of low-wage workers and victims of 
discrimination, and there is no apparent 
need to place limitations on these types of 
actions. Senator Kennedy reportedly will 
offer an amendment on this issue, which also 
should be adopted. 

4. The Notification Provisions Are Mis-
guided. 

S. 2062 requires that federal and state regu-
lators be notified of proposed class action 
settlements, and be provided with copies of 
the complaint, class notice, proposed settle-
ment and other materials. Apparently this 
provision is intended to protect against ‘‘col-
lusive’’ settlements between defendants and 
plaintiffs’ counsel, but those materials would 
be unlikely to reveal evidence of collusion, 
and thus would provide little or no basis for 
objecting to the settlement. In addition, 
class members could be misled into believing 
that their interests are being protected by 
their government representatives, simply be-
cause the notice was sent to the Attorney 
General of the United States and other fed-
eral and state regulators. 

Equal access to the American system of 
justice is a foundation of our democracy. S. 
2062 would effect a sweeping reordering of 
our nation’s system of justice that will dis-
enfranchise individual citizens from obtain-
ing redress for harm, and thereby impede ef-
forts against egregious corporate wrong-
doing. Although the Attorneys General of 
California, Illinois, Iowa, Maine, Maryland, 
Massachusetts, Minnesota, Montana, New 
Mexico, New York, Oklahoma, Vermont, and 
West Virginia oppose S. 2062 in its present 
form, we fully support the goal of preventing 
abusive class action settlements, and would 
be willing to provide assistance in your ef-
fort to implement necessary reforms while 
maintaining our federal system of justice 
and safeguarding the interests of the public. 

Sincerely. 
ELIOT SPITZER, 

Attorney General of 
the State of New 
York. 

W. A. DREW EDMONDSON, 
Attorney General of 

the State of Okla-
homa. 

Mr. REID. Mr. President, this letter 
Eliot Spitzer wrote, joined by the at-
torneys general of California, Illinois, 
Maine, Maryland, Massachusetts, Min-
nesota, Montana, New Mexico, New 
York, Oklahoma, Vermont, and West 
Virginia, says the legislation now be-
fore this body right here today, now be-
fore the Senate, is inaptly named Class 
Action Fairness Act. 

I will begin by reading excerpts from 
a letter the Senate Republican and 
Democratic leader recently received 
from Attorney General Spitzer. The 
letter was sent by Spitzer, as I have 
said, in opposition to this legislation. 
Joining in the letter are the attorneys 
general I mentioned from other States. 

There are a number of Members of 
this body who have been attorneys gen-
eral in the past. The one that comes to 
my mind is Senator BINGAMAN. Senator 
BINGAMAN is representative of the peo-
ple who become attorneys general. He 
went to undergraduate school at Har-
vard College, he graduated from Stan-
ford Law School, two of the finest edu-
cational institutions in the world, and 

VerDate May 21 2004 03:45 Jul 08, 2004 Jkt 029060 PO 00000 Frm 00015 Fmt 4624 Sfmt 0634 E:\CR\FM\G07JY6.042 S07PT1



CONGRESSIONAL RECORD — SENATES7704 July 7, 2004 
he was an attorney general. He under-
stands, as well as any, that special 
weight should be given to the authors 
of the letter. It is an attorney general’s 
job to prosecute violations of the law. 

These attorneys general begin by 
stating: 

We strongly recommend that this legisla-
tion not be enacted in its present form. 

The letter goes on to explain that 
under the bill: 

. . . almost all class actions brought by 
private individuals in State court based on 
state law claims would be forced into federal 
court . . . and many of these cases may not 
be able to continue as class actions. 

I say to the distinguished chairman 
of the Judiciary Committee, the exam-
ple he used with the State of South Da-
kota, 100 plaintiffs and $5 million, 
there is not a class action case that 
you would not have at least 100 plain-
tiffs and at least $5 million in damages. 
That is pretty easy to do. As Senator 
DASCHLE said, that case would likely 
not occur in South Dakota. 

The reason attorneys general say al-
most all class actions brought by pri-
vate individuals in State court based 
on State claims would be forced into 
Federal court, and many of these cases 
may not be able to continue as class 
actions, the reason this is important, 
the letter explains: 

All attorneys general aggressively pros-
ecute violations of our states’ laws through 
public enforcement actions filed in state 
courts. Particularly in these times of state 
fiscal constraints, class action provides an 
important ‘‘private Attorney General’’ sup-
plement to our efforts to obtain redress for 
violations of state consumer protection, civil 
rights, labor, public health, and environ-
mental laws. 

That is, class actions help ensure 
that violations of these important laws 
do not go without punishment. The 
threat of such enforcement helps en-
sure compliance with these laws. 

The authors of this letter note that 
some reform may be appropriate, an ar-
gument I do not disagree with. They 
find that: 

However, S. 2062 fundamentally alters the 
basic principles of federalism, and if enacted 
would result in far greater harm than good. 

Joining in their opposition to this 
bill are the AARP, AFL–CIO, Consumer 
Federation of America, Consumers 
Union, Leadership Council and Civil 
Rights, NAACP, and Public Citizen, to 
name a few. 

The attorneys general letter also 
spells out the particular problems 
which arise from this legislation’s 
broad expansion of Federal court juris-
diction. 

This transfer of jurisdiction in cases rais-
ing questions of state law will inappropri-
ately usurp the primary role of state courts 
in developing their own laws and will impair 
their ability to establish consistent interpre-
tation of those laws. 

They go on to say: 
There is no compelling need for sweeping 

change in our long-established system for ad-
judicating state law issues. 

Most importantly, the attorneys gen-
eral note that: 

. . . by transferring most state court ac-
tions to an already overburdened federal 
court system, this bill will delay (if not 
deny) justice to substantial numbers of in-
jured citizens. 

This is the case, they note, because 
the class actions this bill will stop are 
important ‘‘mechanisms for adjudi-
cating the claims of low-wage workers 
and victims of discrimination, and 
there is no apparent need to place limi-
tations on these types of actions.’’ 

They conclude their letter by re-
minding this body, the Senate: 

Equal access to the American system of 
justice is a foundation of democracy. S. 2062 
would effect a sweeping reordering of our na-
tion’s system of justice. It will disenfran-
chise individual citizens, while retaining re-
dress for harm and thereby impede efforts 
against corporate wrongdoing. 

In recent months, events here and 
abroad should remind us of the impor-
tance of this last remark and the con-
sequences. Our justice system is funda-
mental to sustaining our democratic 
values as a nation. This bill takes too 
broad a strike at the heart of the sys-
tem and undermines these very values. 

I know the majority leader has a 
very difficult job. He has to balance 
what we do and what we do not do. I 
don’t in any way denigrate the dif-
ficulty of his job. But I also remind my 
distinguished friend, the Senator from 
Tennessee, the Senate is going to be 
ongoing long after he leaves this body 
and long after I leave this body. We 
have had approximately 1,750 Senators 
who have served in this body. During 
those periods of time, there have been 
some who have done things that de-
layed pieces of legislation. We have 
done things over the years that have 
made this body appear not to be as co-
ordinated, as efficacious as the House. 
That is right. That is the way we are. 
The Senate is that way. We will con-
tinue to be that way. 

We are not a House of Representa-
tives that has absolute dominance with 
the party that rules. The party that is 
in power in the House is like the Brit-
ish Parliament. The distinguished Pre-
siding Officer served in the House of 
Representatives for a time, as did I. 

That Rules Committee is an aggrava-
tion. They determine on every piece of 
legislation how long the debate will be, 
if they are going to allow amendments, 
and how long you can debate those 
amendments. 

But the chairman of the Rules Com-
mittee and the members of the Rules 
Committee are chosen by the Speaker 
of the House of Representatives, and 
they do what he wants done. I accept 
that system. That is the way the House 
works. It is a large body of 435 people. 
They can work more quickly than we 
can. If they did not have the Rules 
Committee, they would not get any-
thing done. 

The Founding Fathers, in their wis-
dom, set up this system of the legisla-
ture where you have one body such as 
the House of Representatives that is in 
touch with the people every minute of 
their 2-year existence, and they can 

rush things through that body now as 
they did 200 years ago. 

The Founding Fathers wanted, as we 
have been told numerous times, a sau-
cer that would cool the coffee. That is 
what we are. And no matter how incon-
venient the Senate is to that party in 
power—and we have been in power on 
occasion—no matter how the Senate 
rules slow us down, cause us problems, 
we have to be the Senate. 

I respectfully suggest to the majority 
leader he is making a big mistake here 
in not allowing the Senate to be the 
Senate. We have only a few days left— 
32 days left—and some of those days 
are Mondays and Fridays, and we do 
not get a lot done around here anymore 
on Mondays and Fridays. Thirty-two 
days. 

We have a lot to do, and I recognize 
that. That is why the Senator from 
Idaho and the Senator from Massachu-
setts have every right in the world to 
offer this nonrelevant, nongermane 
amendment because, as the Senator 
from Idaho said, we have a season com-
ing, farm season. Crops are growing 
now. Crops are going to have to be 
taken from the ground in a few weeks. 

This legislation is so important, dur-
ing the Fourth of July Members of 
Congress were working on this amend-
ment, and I received calls at my home 
in Searchlight, NV, of legislators inter-
ested in this legislation, seeing if there 
was something I could do to help them 
move it along. I said: We have a piece 
of legislation coming up. The debate on 
your amendment is not going to take 
very long. This is an appropriate vehi-
cle to do it. 

That is what the Senate is all about. 
We should not fill the tree. What this 
means is for the legislation now before 
this body, no one else can offer an 
amendment. They cannot offer a rel-
evant amendment. They cannot offer a 
nonrelevant amendment. They can do 
nothing because it has been filled up. 
We on this side are not going to allow 
that. 

I know the distinguished senior Sen-
ator from Connecticut likes this legis-
lation. I am sure it is not perfect. I 
know he has worked on it for years. 
But I have every confidence—he being 
a more senior legislator in the Senate 
than I am—I have no doubt that he 
does not like what took place here in a 
parliamentary fashion today. He be-
lieves in the Senate. He believes the 
Senate should work as the Senate and 
that we should not bring a piece of leg-
islation here—no matter how impor-
tant the majority feels it is, you can-
not bring a piece of legislation before 
this body and say: This is more impor-
tant than other things and we are not 
going to allow any amendments on it. 
That is wrong, absolutely wrong. 

I know my friend from Connecticut. I 
do not know of anyone in the Senate 
who is a better orator than the Senator 
from Connecticut. There is no one in 
the Senate who can better express him-
self than the Senator from Con-
necticut. But I say that even someone 
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who is a proud sponsor of this legisla-
tion cannot go along with what the 
majority leader is trying to do. I have 
talked to him. I know the Senator from 
Connecticut. We cannot allow this to 
happen. We may have some disagree-
ments on this legislation, as I have 
outlined how I feel about it. I do not 
think it is necessary. I think it is im-
proper. I think we need to do some 
things to improve class action, but this 
isn’t it. 

But the majority has shot themselves 
in the foot. This is foolishness. We have 
wasted all day. We could have a couple, 
three amendments already debated. 

So I say to my friend, the manager of 
this bill, I am no neophyte here. Clo-
ture is going to be filed today and we 
will have a vote on cloture on Friday 
morning, and we will have to see how 
the cards stack up Friday morning. 
But if I were a betting man—and I do 
not bet on anything—I would say clo-
ture will not be invoked on this legisla-
tion Friday morning. 

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Utah. 

Mr. HATCH. Madam President, I 
know some of my colleagues on the 
other side want to speak. I have much 
more to say about this issue, and espe-
cially after the distinguished minority 
whip has chatted. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Madam President, my 
good friends have been waiting all 
morning to speak. I wonder if the Sen-
ator from Utah would allow a unani-
mous consent agreement that they 
could speak next in order, the two Sen-
ators from Massachusetts and Con-
necticut. 

Mr. HATCH. That would be fine. Do 
we know how long they would speak? 

Mr. REID. I do not know how long 
they would speak. 

Mr. HATCH. Can we get some idea? 
Mr. KENNEDY. Ten minutes at this 

time. And I see my colleague, the Sen-
ator from Connecticut, in the Chamber. 

Mr. REID. It is my understanding the 
Senator from Massachusetts needs 
about 15 minutes and the Senator from 
Connecticut about 30 minutes; is that 
right? 

Mr. HATCH. I have no problem with 
that. 

Mr. REID. Madam President, I ask 
unanimous consent that the Senator 
from Massachusetts be recognized for 
15 minutes, followed by the Senator 
from Connecticut for up to 30 minutes. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. REID. Madam President, before I 

leave the floor, I express my apprecia-
tion to the Senator from Utah. I know 
he would like to respond to what I said 
and he will want to respond to what 
the Senator from Massachusetts says, 
but I appreciate his courtesy here, as 
usual. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Madam President, 
first of all, I commend our distin-

guished Democratic leader, the Sen-
ator from South Dakota, for the way 
he has addressed the Senate earlier 
today on the proposals by the majority 
leader to limit the debate on this very 
important subject matter. 

As the Senator from South Dakota 
pointed out, this legislation is broad, 
wide sweeping. It affects not only the 
business community, but it affects, in 
a very important way, workers, work-
ers’ rights, environmental rights. It af-
fects the issues on civil rights. It af-
fects the rights and the needs of many 
of our fellow citizens. It is an ex-
tremely serious piece of legislation 
that deserves debate. 

We have a set of rules in the Senate, 
and if the majority leader and his col-
league from Kentucky want to alter or 
change those rules, let’s have a debate 
on altering or changing the rules. But, 
effectively, what the request and the 
action of the majority leader today is, 
is to basically circumvent the rules of 
the Senate. Those are rules that have 
been accepted. They are rules that 
have been altered to some extent— 
most significantly, the rule on cloture, 
since I have been here for 42 years—but 
they have worked pretty well for this 
institution historically. They work 
pretty well. 

Part of the rules of the Senate are if 
a bill is authorizing legislation, we 
have an opportunity to bring amend-
ments on that authorization bill. If 
those who are opposed to it are able to 
vote against it, that is the way the 
process works. 

The majority has both the right and 
the privilege to raise the priorities 
they believe are the most important. A 
number of us have serious differences 
with the priorities our Republican col-
leagues have raised. They have raised 
the issue of class action. 

I support the efforts of the Senator 
from Idaho, Mr. CRAIG, who is trying to 
focus on a particular problem that may 
not make a great deal of difference in 
many parts of the Nation, but makes 
an extraordinary difference to this 
country because it deals with an agri-
cultural issue that has been a painful 
one for this Nation for the 40-odd years 
I have been in the Senate. 

When I first came to the Senate we 
had what was called the bracero issue, 
where many temporary workers came 
to the United States, and they were ex-
ploited in the most dehumanizing way 
that we could possibly imagine. Arti-
cles were written about it. In a bipar-
tisan way, we freed this Nation from 
that particular issue. 

But there has been, obviously, ten-
sion between those individuals who 
perform the hardest work in America 
and those who are working in the field 
of agriculture and are paid the least, 
which happen to be these workers. A 
great percentage of them are undocu-
mented workers who put the food on 
the table which benefits American fam-
ilies. It is a national tragedy that is 
taking place. Seventy percent of the 
over 1 million workers are undocu-
mented. 

The Senator from Idaho, myself, and 
63 Members of the Senate in a bipar-
tisan way are reflecting an expression 
of the workers and agribusiness, which 
is the first time that those groups have 
come together to help solve a very im-
portant issue that affects hundreds of 
thousands of individuals and their fam-
ilies and to do it in a very brief time 
period. There is strong support for this 
over in the House of Representatives as 
well. We could do it in a bipartisan way 
and get something done for justice and 
fairness that has been a thorn in the 
side of this country for some time. 

The Senator from South Dakota 
talked about maybe even having five 
amendments. There are many of us 
who, with all due respect to the major-
ity leader and the Republican leader-
ship, feel if we could get that done in a 
short period of time, that would be a 
major step for progress. That would be 
a major step for progress and justice 
and fairness for so many of these fami-
lies who have been exploited over time. 

There are probably several other 
issues. I know Members on their side 
have their choice issues. But the idea 
that we don’t have mental health par-
ity here in the United States is a great-
er priority at least for me and I would 
say for millions of families in this 
country—I know it is for the Senator 
from New Mexico—than having the 
class action legislation that is before 
us. 

We have seen an expression where we 
have had in excess of 60 votes. I believe 
it was close to 70, 72 votes in the Sen-
ate. Why not have a short time period 
on something that has strong bipar-
tisan support and can make a dif-
ference to families and try to work out 
a time limit? That certainly seems to 
me to be a matter of importance. It 
seems to me to be a matter of con-
sequence, something we could do in a 
bipartisan way in the Senate. 

They have mentioned the minimum 
wage. For 7 years we haven’t given an 
increase in the minimum wage to the 
hardest working Americans at the low-
est rung of the economic ladder. They 
say: We will permit you to vote on it. 
That is all well and fine. After 7 years 
and after the fact that we have seen 
the Senate increase its own salary five 
different times, it won’t increase the 
minimum wage for hard-working 
Americans, the majority of whom are 
women, a great percentage of them are 
Americans who are working hard, try-
ing to provide for their families and 
falling farther and farther behind on 
the economic ladder. Now we are say-
ing, as sort of a gratuity, we will let 
you have a debate. Don’t get all so ex-
cited about that. We will grant you 
that. That is not the U.S. Senate I 
know. That is not the U.S. Senate our 
Founding Fathers fought for. 

Those are just three. We could go on. 
We could go on to try to deal with the 
issue of prescription drugs. There is 
not a family in this country who 
doesn’t have a senior member, a parent 
or grandparent, who is not today 
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thinking about the cost of the increase 
in prescription drugs, 50 percent in the 
last 4 years. And they are wondering 
today whether they can afford the next 
batch of prescription drugs. It seems to 
me that could be on a list of four. We 
have bipartisan support on the issue on 
reimportation. That seems to this Sen-
ator to be more important. It could 
make a difference in the lives of people 
if we passed it today, if we were able to 
get the House of Representatives to go 
along with that. That seems to be a 
higher priority. 

We are not even asking that we make 
it a higher priority. All we are asking 
is for our day in court and an account-
ing on the floor of the U.S. Senate on 
the people’s agenda. 

We have been closed out by the ma-
jority from getting action on those 
matters until now. If you want to 
make a unanimous consent request, we 
can make it and let you object to it 
about getting a time definite to vote 
on each and every one of those. We 
know what the answer would be be-
cause we have made the requests. The 
majority leader is not here, and I 
would not do so now without notifying 
him, but we know what the answer is. 

We want to be able to express the 
people’s view in a short time limit on a 
series of issues that have strong bipar-
tisan support, and we are being told no. 

We are also being told that we should 
pass this legislation. The Chief Justice 
of the United States has told us not to 
pass this bill. The National Association 
of State Chief Justices has told us not 
to pass the bill. And we are being de-
nied to even debate these kinds of ex-
pressions by the Chief Justice, who is 
not known to be a Democrat, a liberal, 
or any of the other names. He is cau-
tioning us. But no, we can’t. No, no, we 
know better. The other side says: We 
know better. We are not going to let 
you debate it or offer any amendments 
to it. We may let you, if we want, if we 
make up our mind, let you have a par-
ticular amendment if we decide that it 
is OK. 

That is not the Senate I was elected 
to. That is the expression that was said 
so well by our Democratic leader. That 
is my concern with the legislation. I 
would certainly follow those who feel 
that with a fair opportunity to have an 
expression on the kinds of proposals 
that our Democratic leader had pro-
posed, which was the 5 nongermane, 
the 10 other kinds of amendments, and 
then go to final passage. Even though I 
have reservations about it, I would sup-
port that proposal and move ahead. 
That was not an unreasonable request. 
We should not diminish the role of any 
Member of the U.S. Senate by agreeing 
to anything less. 

I will address the underlying issue in 
terms of class action, particularly as it 
affects issues on civil rights, particu-
larly as it affects workers’ rights. 
There has been no case that has been 
made in the Judiciary Committee that 
there needs to be this action to deal 
with the abuses in terms of the work-

place, in terms of workers’ wages; yet 
they are included. There has been no 
case that has been made that we ought 
to try and change the whole approach 
in protections for civil rights, although 
it has been included. That case has not 
been made. And you will deny under 
this legislation the opportunity for 
States such as my own that have 
passed genetic antidiscrimination leg-
islation so that you cannot discrimi-
nate in the workplace based upon your 
genetics—the great protection of that 
is for women because under the DNA 
now there are so many kinds of tests 
that would indicate the possibilities of 
women developing breast cancer. We 
have prohibited that in Massachusetts, 
and effectively you are wiping that 
kind of protection out. 

Maybe it will be heard in some dis-
tant Federal court, but why should our 
citizens in Massachusetts who have 
taken a position on this have to rely on 
that? We have issues of substance on 
this, and we will have a chance, hope-
fully an opportunity to debate these 
matters and to come to some conclu-
sion on it. 

I thank our Democratic leader for his 
courageous action. It is one I support 
completely. I think if our majority 
leader followed his admonition, we 
would make progress in advancing the 
interests of this body. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Connecticut. 
Mr. DODD. Madam President, I want 

to take some time to describe what was 
a very lengthy and worthwhile effort 
some 10 months ago to come up with a 
compromise proposal which is the sub-
stance of S. 2062, the legislation now 
before the Senate. I will do that in a 
moment. 

Before doing so, I want to express my 
great disappointment at the process 
which the majority Leader has chosen. 
As my colleagues know, we worked 
very hard last October and November 
trying to come up with a compromise 
to give the class action reform bill an 
opportunity for consideration before 
the Senate. It is now the middle of 
July. In fact, this bill initially was to 
be brought up as the first item of busi-
ness in January. For one reason or an-
other, over the past number of months, 
this bill has not been brought forward 
until now. 

I regret that deeply. Having served 
here for over a quarter of a century, I 
know that in a Presidential election 
year, the likelihood of getting some-
thing done becomes less and less. So 
those who set the agenda have to bear 
some responsibility, in a sense, for the 
situation we now find ourselves in pro-
cedurally. 

Having worked on this very hard for 
a long time, and now finding myself in 
a situation where we are being told at 
this hour that the only amendments we 
can consider are ones that will be ap-
proved by the majority, is highly offen-
sive to me and it ought be to any Mem-
ber of this body. 

This measure is very important. 
There are a lot of other important 
measures that the Senator from Massa-
chusetts mentioned, all of which I sup-
port and with which I agree. But in this 
legislative body that the Framers 
founded some 220 years ago, the idea 
that we are not going to even agree to 
a process that would allow for a lim-
ited number of germane and non-
germane amendments to be offered, is 
to in effect deny the Senate the oppor-
tunity to work its will. 

Even before a single amendment has 
been offered, the Majority Leader has 
decided to fill up the amendment tree. 
In effect, he has precluded all Senators 
from offering amendments unless he 
deems them worthy to be offered. That 
includes, of course, Republican Sen-
ators as well as Democratic Senators. I 
also add that the Majority Leader has 
done this without any basis. As I have 
said, not a single amendment has yet 
been offered. This tactic is like a doc-
tor prescribing a remedy for a perfectly 
healthy patient. 

Last evening, I looked at the number 
of amendments filed. There were some 
13 amendments filed. Most of them are 
germane amendments. There were sev-
eral nongermane amendments. The 
Democratic leader offered a proposal of 
10 germane amendments and 5 non-
germane amendments on either side, 
with time limits. I am quite confident 
the authors would be willing to agree 
to a time agreement. I suspect that 
with a universe of 30 amendments, 
about half of them maybe would fall 
even before being offered. But the idea 
that we could not set parameters 
around the consideration of a bill this 
important I find rather breathtaking. 
After all, this how the Senate operates. 

I floor managed with the Senator 
from Texas a number of years ago the 
securities litigation reform bill, which 
was another so-called tort reform bill. 
We spent 11 days on the floor of the 
Senate. Numerous amendments were 
offered to that piece of legislation. The 
then-majority leader, Senator Dole, 
threatened on a couple of occasions to 
file a cloture motion but never did. He 
allowed the Senate to work its will on 
that legislation. That is what ought to 
be done here as well. The fact that 
there has been an offer to limit the 
amount of time and the number of 
amendments ought to be embraced by 
the Majority Leader, not rejected by 
him. 

I am a cosponsor of this bill and I 
care about it. If I am going to be con-
fronted with voting on cloture Friday 
and cutting off debate, then take me 
off the bill right now. If you want to 
kill the bill, you can do it today, if 
that is the intention of the majority. I 
spent almost a year helping to write 
this bill, but I will not stand here 
today and deny Members of this body, 
under limited time agreements, to 
offer some ideas that the Senate can ei-
ther accept or reject and move forward. 

This is an important piece of legisla-
tion, but it is not so important to this 

VerDate May 21 2004 01:42 Jul 08, 2004 Jkt 029060 PO 00000 Frm 00018 Fmt 4624 Sfmt 0634 E:\CR\FM\G07JY6.048 S07PT1



CONGRESSIONAL RECORD — SENATE S7707 July 7, 2004 
Member that we would deny this insti-
tution the right to be able to do its 
business under the rules and proce-
dures that have been provided for more 
than two centuries ago. 

Obviously, there are problems. Some 
of these nongermane amendments may 
be adopted. Maybe germane amend-
ments would be adopted that would 
cause some of us not to be able to sup-
port the bill. That is the risk you run 
in a legislative body. There are 100 of 
us, as coequals, who have the right to 
offer our ideas to legislation. Unlike in 
the other body down the corridor, non-
germane amendments can be offered in 
the Senate. That is how the Senate 
functions. 

There is a risk, obviously, that this 
bill will get complicated. But the idea 
that we are going to shut off the possi-
bility of these ideas being offered 
ought to be offensive to every Member, 
even those who support the legislation. 
If it can happen here, it can happen on 
a bill you support or oppose for one 
reason or another. 

I am terribly disappointed that I am 
looking at a procedural situation that 
I warned about, which is that if you 
didn’t provide adequate time for Mem-
bers to be able to offer amendments— 
even amendments not particularly 
helpful in the eyes of some of my col-
leagues—you run the risk of undercut-
ting the legislation. Maybe that is 
what the majority wants to do anyway, 
on the assumption that those groups 
outside who support the underlying bill 
will blame those of us who are willing 
to shut down the debate and, if not, 
give us an opportunity to let the Sen-
ate work its will. That is a false hope. 
I believe people are much smarter than 
that. They understand that if you don’t 
let the Senate work its will, even under 
time constraints and amendments that 
are being limited in number, you do a 
great bit of damage to this institution. 

It is late in the year, but I believe we 
have a good bill here. I want to de-
scribe it briefly, if I may. We have 
worked on an excellent compromise 
that a majority of colleagues here can 
support. 

First of all, I am a very strong sup-
porter of class action as a procedural 
device. Class action lawsuits have pro-
vided individuals of modest means the 
ability to band together to achieve sys-
temic change when they could not have 
done so individually. In fact, important 
legal developments in such areas as 
civil rights, sex discrimination, and en-
vironmental protection have been the 
result of class action lawsuits. 

But there is considerable evidence 
from courthouses across the country 
that class actions are being abused. 
Procedural rules that are designed to 
decide fair and just outcomes for indi-
vidual plaintiffs and defendants are not 
being followed in too many cases. As a 
result, the class action system is not 
working, in my view, the way it was in-
tended, and justice is not being served. 

Madam President, I am also one who 
has supported and opposed various tort 

reform measures. I suggest that what 
we are talking about here is more 
court reform than tort reform. 

For example, I opposed medical mal-
practice reform, not because I don’t 
think we ought to do something about 
it, but it was a poorly crafted bill. 

I also opposed liability protection for 
gunmakers. By the way, most manu-
facturers of firearms reside in my 
State, but the idea that we are going to 
exclude an entire industry from litiga-
tion was highly offensive to me. 

I opposed liability protection for 
manufacturers of the so-called MTBE, 
which pollutes ground water. I sup-
ported a patient’s right to sue their 
HMOs and insurance companies, which 
are a major industry in my State. Ob-
viously, I helped write and helped to 
support the securities litigation re-
form, uniform standards, Y2K legisla-
tion, and the terrorism insurance bill. 

So I don’t fall into a category here of 
being for whatever is titled ‘‘tort re-
form,’’ supporting it or opposing it. I 
have a record that I believe is one of 
balance and support of those ideas and 
efforts that truly were designed to try 
to improve a litigation system. That is 
the background of my own voting 
record. 

I will give you a history in terms of 
this compromise. On October 22 of last 
year, the Majority Leader sought to 
proceed to an earlier class action meas-
ure, S. 1751. The vote on that motion to 
proceed was 59 to 39, which is 1 vote 
short of the required number to invoke 
cloture. 

At the time of that legislation, I 
voted no on invoking cloture, and I did 
so with some reluctance. I noted that, 
while I supported some reform of class 
action procedures, I could not support 
S. 1751. I also expressed concern about 
whether there would be any meaningful 
opportunity for Senators to negotiate 
changes in that bill in a bipartisan 
fashion. 

I told colleagues in October of last 
year that reaching an agreement on 
class action reform required us to roll 
up our sleeves to get it done. Many 
long hours of painstaking negotiations 
were ahead of us. As an author of the 
securities litigation reform bill, the 
uniform standards legislation, ter-
rorism insurance, and the Y2K bill, I 
know that principled compromise 
could be reached on class action reform 
as well. 

I argued at the time, and my senti-
ment still holds true today, that ‘‘the 
American people deserve better. We are 
not working together as often as we 
should on critical questions. If we do 
not do it, then we do a great disservice 
to the American people.’’ 

Subsequent to the vote in October 
2003, I joined with three of my col-
leagues in sending a letter to the Ma-
jority Leader on November 14. In that 
letter, we outlined the specific policies 
that we believed needed to be addressed 
in a class action bill that would garner 
the necessary votes to pass in this 
body. 

In November of last year, Senators 
SCHUMER, LANDRIEU, and I entered into 
discussions with Senators FRIST, 
HATCH, and GRASSLEY. Those negotia-
tions resulted in the compromise that 
is before us today. 

I do believe this legislation is a sig-
nificant improvement over the earlier 
bill considered by the Senate last year. 
When Senator SCHUMER, LANDRIEU, and 
I sent our letter to the Majority Lead-
er, we asked for five changes in that 
legislation: 

No. 1, we wanted to ensure that the 
jurisdictional provisions keep truly 
local cases in State courts. 

No. 2, we wanted provisions on mass 
tort actions to be as precise as pos-
sible. 

No. 3, we wanted to prevent the po-
tential for repeated removal and re-
mand between State and Federal 
courts, the so-called ‘‘merry-go-round 
effect.’’ 

No. 4, we wanted to provide appro-
priate compensation to those plaintiffs 
who take the risk of coming forward. 

And No. 5, we wanted stronger provi-
sions on abusive coupon settlements. 

We got those changes and more. In 
fact, we asked for those 5 changes, and 
yet we got 12 improvements to the bill 
as originally proposed. 

I am pleased to say that the com-
promise we reached last year is a meas-
ured, bipartisan response that fixes 
many aspects of our broken class ac-
tion system. In addition, it strikes the 
appropriate balance between pro-
tecting Americans’ access to the court-
house while ridding the class action 
system of its most egregious abuses. 

I want to emphasize at the outset 
that this bill is a fragile, carefully- 
crafted compromise. There are some 
who will argue the bill goes too far, 
and others will tell you it does not go 
far enough. I happen to believe it 
achieves the right balance. It may not 
be perfect, but I think it is a good bal-
ance overall. 

Having entered into a good-faith 
agreement with my colleagues on both 
sides of the aisle, I want to see the 
compromise preserved both on the Sen-
ate floor and in conference. No state-
ment has been made by the Democratic 
leader that he is opposing the appoint-
ment of conferees on this bill. Part of 
the agreement was that the com-
promise we reached in the Senate 
would be the one approved by the 
House in conference. If that was not 
the case, then those of us who agreed 
vote on the motion to proceed would 
reserve the right to filibuster the con-
ference report. We certainly continue 
to hold that view. 

S. 2062 reforms the current class ac-
tion system in a number of meaningful 
ways. Let me go through them if I can 
rather quickly. 

First, it addresses the issue of coupon 
settlements which constitutes one of 
the greatest abuses in our courthouses 
today. Here the plaintiffs receive cou-
pons, or a token payment, for a dis-
count off their next purchase while 
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their attorneys pocket millions of dol-
lars in fees. 

It is not only the plaintiff attorneys 
who benefit from these coupon settle-
ments, but the defendants benefit as 
well. For example, the average redemp-
tion rate in a settlement involving food 
and beverage coupons have been be-
tween 2 and 6 percent. As a result, the 
purpose of these coupon settlements 
has changed. They no longer serve 
class members but defendant and plain-
tiff attorneys instead. 

The original class action bill brought 
to the Senate last year in October only 
provided for greater judicial scrutiny 
of such coupon settlements. Senators 
on the Judiciary Committee who op-
posed the bill rightly argued that ‘‘re-
forms with real teeth were needed to 
end worthless coupon settlements in 
class action cases.’’ 

We agreed with their view. The com-
promise does a much improved job of 
reining in these coupon settlements by 
pegging the lawyers’ fees to the value 
of the coupons actually redeemed by 
class members or on the reasonable 
value of the legal work actually per-
formed by the counsel in the litigation. 
As a result, there will be a strong in-
centive to resist easy settlements and 
fight for an outcome that is truly fair 
and equitable to the plaintiffs. 

Another important consumer protec-
tion enshrined in the compromise bill 
concerns the payment of so-called 
bounties. The earlier legislation in-
cluded a provision that prohibited set-
tlements that allow one member of a 
plaintiff class from receiving a higher 
settlement award than other members 
of that class. 

On its face, such a provision might 
seem innocuous. After all, it appears to 
confirm the notion that all plaintiffs 
should be treated equally and fairly. 
However, the bounties provision in the 
original bill would have unintention-
ally created a significant problem. 
While it makes sense for all plaintiffs’ 
class members to be treated equally in 
many cases, in some other instances it 
is more appropriate for some class 
members, particularly class represent-
atives, to receive larger awards than 
others in the same class. For example, 
in a class action designed to prevent 
the wrongful discharge of employees, it 
would be appropriate for those who 
have already been fired, for instance, 
to receive larger settlements than 
those who are merely threatened with 
being fired. 

Furthermore, in many cases, the 
named plaintiffs—the people whose 
names appear on the papers filed with 
the court—are subjected to harass-
ment, angry phone calls, hate mail, 
even death threats. Anybody who has 
seen Julia Roberts’ movie ‘‘Erin 
Brockovich’’ or the earlier Meryl 
Streep movie about the life and death 
of Karen Silkwood will recall that 
being a named plaintiff in a lawsuit 
against a company that employs many 
people can be a very unpopular thing to 
do. It often takes courage to stand up 

for what one believes is right, and un-
fortunately those who have the cour-
age to do the right thing are some-
times attacked, ridiculed, and ostra-
cized. 

If the bounty provision in the earlier 
bill were to have remained in the com-
promise, it would have simply stripped 
away any incentive for individuals to 
come forward and protect the rights of 
the class. Under current Federal law, a 
class representative in a successful 
class action can be rewarded for taking 
the initiative to fight unlawful dis-
crimination. Most class members 
choose to sit on the sidelines and reap 
the benefits of the case when it is fin-
ished. Class representatives, on the 
other hand, take an active role in their 
cases, and they do so not only for 
themselves but to obtain justice for 
others in similar situations. Under the 
earlier bill, the courts would not have 
been able to recognize the special ef-
forts or contributions made by class 
representatives. 

We have listened to the civil rights 
community which was strongly op-
posed to the bounties provision in the 
original bill. The compromise deletes 
this provision, which will ensure that 
the courtroom doors remain open for 
those plaintiffs willing to serve as class 
representatives. 

The compromise bill also responds to 
the concerns of the Federal Judicial 
Conference and others about the class 
settlement notice provisions in the ear-
lier measure. The provision in the 
original legislation was intended to 
provide clear and simpler notices to 
class members regarding proposed class 
settlements. However, we heard from 
the Federal Judicial Conference that 
the notice requirements, while well in-
tentioned, would have actually been 
too burdensome and too complicated to 
implement. 

According to the Judicial Conference 
Rules Committee, these notice require-
ments would have ‘‘undermined the 
bill’s stated objectives by requiring no-
tices so elaborate that most class 
members [would] not even attempt to 
read them.’’ In addition, they would 
have conflicted with the December 1, 
2003 amendments to Rule 23 of the Fed-
eral Rules of Civil Procedure, which 
are similarly intended to guide the 
form and content of settlement and 
certification notices provided to class 
members. The compromise, therefore, 
deletes the confusing notice provisions 
in the earlier bill and simply enacts 
the recommendations of the Judicial 
Conference. Yet another compromise in 
this legislation. 

At the very heart of the compromise 
are provisions concerning when inter-
state class actions can be removed to 
Federal court. Under Article III of the 
U.S. Constitution, out-of-State liti-
gants are protected against the possi-
bility of prejudice of local courts by al-
lowing for Federal diversity jurisdic-
tion when the plaintiffs and the defend-
ants are from different States. 

Title 28, section 1332(a) of the United 
States Code specifies the current re-

quirements that must be met for an 
out-of-State litigant to claim Federal 
diversity jurisdiction and have his or 
her case heard by a Federal court. 
First, every member of the class must 
be seeking damages in excess of $75,000, 
including interest and costs. Second, 
there must be complete diversity; that 
is, every named member of the class 
must be a citizen of a different State 
than every defendant in the same liti-
gation. 

Walter Dellinger, the former Solic-
itor General during the Clinton admin-
istration, noted that when Congress 
first drafted the diversity jurisdiction 
statute, the class action system as we 
know it today did not exist at all. In 
the years since its enactment, however, 
the law has been interpreted to exclude 
most nationwide class actions from 
Federal court. 

For example, Dellinger remarks that 
the requirement for complete diversity 
can easily be avoided by the simple ex-
pedient of including at least one named 
plaintiff and defendant that share a 
common State citizenship. 

With regard to the amount in con-
troversy requirement, Mr. Dellinger 
contends that a class action can easily 
be configured to ensure that at least 
one class member does not satisfy the 
minimum amount, or by seeking $74,999 
in recovery on behalf of each and every 
plaintiff and class member. 

As a result, attorneys bringing class 
actions can manage to avoid Federal 
court all together, and have the case 
tried in a State court, often in the 
county of their choosing, even though 
the total amount at stake might ex-
ceed hundreds of millions of dollars and 
have true multi-State national impli-
cations. This practice is commonly 
known as ‘‘forum-shopping.’’ While it 
is in concept a long-standing part of 
our law, it has become a growing prob-
lem in the United States. 

Under S. 2062, the bill now before us, 
the current rules for diversity jurisdic-
tion are carefully adjusted so that cer-
tain large multiparty cases, namely, 
those that are truly nationwide in 
scope, affecting many or even all 
States at once, will be litigated in the 
Federal courts rather than in the 
courts of just one State or county. In 
other words, the compromise would 
bring the class action process closer to 
the Framers’ intent by allowing cases 
that are multi-State or national in 
scope, where the risk of local biases are 
the greatest, to be heard in Federal 
court and not in State court. 

Specifically, the Federal district 
court will have original jurisdiction 
over any class action with more than 
100 members if the following two re-
quirements are met. First, the aggre-
gate claims must exceed $5 million, 
rather than each and every class mem-
ber must exceed $75,000 in alleged dam-
ages. Second, rather than requiring 
every member of a class be a citizen of 
a different State than every defendant, 
S. 2062 allows for Federal jurisdiction if 
any class member is a citizen from a 
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different State from any defendant. 
Again, the purpose of these changes is 
to ensure that more substantial multi- 
State class actions are heard in Fed-
eral court. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. DODD. Could I finish? I only 
have a limited amount of time, and I 
apologize, and I will get through this 
statement. 

These moderate changes to the Fed-
eral diversity statute were included in 
the original legislation that came be-
fore the Senate last October. Under the 
compromise, however, we further refine 
these provisions to address two impor-
tant concerns that were not fully 
taken into account in the earlier bill. I 
want to especially commend Senator 
FEINSTEIN of California for her leader-
ship in helping to clarify these issues, 
both during the Senate Judiciary Com-
mittee’s consideration of the earlier 
measure and in the discussions that led 
to this compromise. 

First, the compromise responds to 
concerns that the original bill did not 
adequately address the handful of 
small, rural State courts that have in-
creasingly become a magnet for more 
and more nationwide class actions. 
Such ‘‘magnet jurisdictions’’ have 
tended to have lax class certification 
requirements, and have been less than 
rigorous in reviewing proposed settle-
ments. In fact, one of the most flagrant 
abuses of the current class action sys-
tem occurs when lawyers ‘‘forum shop’’ 
that is, invent an injured class and 
then file a national class action in a 
‘‘magnet jurisdiction’’ where the 
judges are more likely to lend a sympa-
thetic ear. 

Perhaps the most famous of these so- 
called ‘‘magnet jurisdictions’’ is Madi-
son County, IL. According to a 2001 
study in the Harvard Journal of Law 
and Public Policy, the per capita rate 
of class action filings was almost twice 
that of the second-ranking jurisdiction 
in the United States. In recent years, 
the study found that class action fil-
ings in Madison County increased by 
1,850 percent during the period between 
1998 and 2001. 

Although the population of Madison 
County is only 250,000, it ranks third 
nationwide in the number of class ac-
tions filed each year, behind only Los 
Angeles County, CA and Cook County, 
IL. 

Mr. DURBIN. Would the Senator 
yield for a question? 

Mr. DODD. I am limited on time, I 
say to my colleague. When I get 
through this, I will be glad to respond. 

Mr. DURBIN. The Senator is talking 
about Illinois. I wanted to ask a ques-
tion or two about Illinois. 

Mr. DODD. I will come back to the 
Senator. 

Even more astounding is the data re-
ported in the January 11, 2004 St. Louis 
Post-Dispatch, which discovered that 
in anticipation of Congress reforming 
class action procedures, the number of 
class actions filed in Madison County 
Circuit Court rose to an all-time high. 

Yet it is not only the sheer numbers 
of filings in Madison County that is so 
astonishing. What is so surprising is 
that many of these class actions have 
little connection to the county. In fact, 
sometimes only a few class members 
actually came from that particular ju-
risdiction. Even the Illinois Supreme 
Court has noted the congested dockets 
in this court and declared ‘‘the conges-
tion is aggravated by the presence of 
[nonresident] cases that have little or 
no connection to Madison County.’’ 

For example, a recent case that 
found its way to Madison County in-
volved a purported class action on be-
half of 30 million customers who 
claimed to be injured by Sears in con-
nection with an allegedly deceptive 
tire balancing service. Only one plain-
tiff, a Madison County resident, was 
named, and only one Sears automotive 
repair shop was actually located in 
Madison County. The class action, 
however, sought to certify a nation-
wide class, allegedly subject to the Illi-
nois Consumer Fraud Act, despite the 
fact that the vast majority of class 
members and the vast majority of 
Sears locations have no connection to 
Illinois at all, much less to Madison 
County. 

Madison County has especially been a 
magnet for asbestos cases. In fact, 
Madison County led the Nation 2 years 
ago in the number of mesothelioma 
cases filed. In most of these cases, how-
ever, the plaintiffs did not live in Madi-
son County, were not exposed to asbes-
tos in Madison County, and were not 
treated for any asbestos-related ill-
nesses in Madison County. 

For example, in a recently decided 
case, an Indiana resident claimed that 
he was exposed to asbestos at the U.S. 
Steel plant in Gary, IN. He sued U.S. 
Steel, which is based in Pennsylvania, 
in Madison County. Despite the total 
lack of connection to the local forum, 
the case proceeded to trial and a Madi-
son County jury awarded him $50 mil-
lion in compensatory damages and $200 
million in punitive damages. 

Clearly, such practices need to be 
curtailed in any meaningful reform of 
the class action system. 

Again, I emphasize I am a strong sup-
porter of class action. Class action liti-
gation is critically important, but 
when these things get out of control, 
then we have to get them back on 
track again. 

There are many more examples of na-
tional class actions implicating hun-
dreds of millions if not billions of dol-
lars being decided by Madison County 
judges because of its reputation as a 
magnet court. That means that the 
laws of Madison County, Illinois on ev-
erything from insurance policy to con-
sumer fraud to environmental protec-
tion are being imposed on the residents 
of the other 49 states, despite the fact 
that many of those States have adopt-
ed different legal views. 

The compromise bill specifically ad-
dresses this serious problem. It in-
cludes language not in the earlier bill 

to clarify when a Federal court can ex-
ercise its jurisdiction if between one- 
third and two-thirds of the proposed 
class members and all primary defend-
ants are citizens of the same State. 

Specifically, the compromise author-
izes Federal courts to consider any 
‘‘distinct nexus’’ or connection be-
tween the forum where the action was 
brought and the class members, the al-
leged harm, or the defendants. The pur-
pose of this provision is to require Fed-
eral judges to consider whether the 
interstate class action has any rela-
tionship to the jurisdiction where it is 
brought. If there were no such connec-
tions, as in the case of many of the 
class actions filed in Madison County, 
the Federal judge would then have the 
discretion of moving the case to Fed-
eral court. Such a provision would 
therefore rein in the blatant forum 
shopping that is so prevalent in Madi-
son County and other magnet jurisdic-
tions today. 

The other improvement to the Fed-
eral diversity statute that the com-
promise bill makes concerns the so- 
called ‘‘local class action exception.’’ 
The purpose of this exception is to en-
sure that State courts can adjudicate 
class actions that are truly local in na-
ture, and they should have that right. 

Under the original bill, Federal juris-
diction would not have been extended 
to those cases in which two-thirds or 
more of the members of the plaintiff 
class and the primary defendants were 
citizens of the State in which the suit 
was filed. Such cases would have re-
mained in State court, since virtually 
all of the parties in such cases would 
have been local, and local interests 
therefore presumably would have pre-
dominated. 

There were concerns raised in the 
earlier bill, however, that class actions 
with a truly local focus may be moved 
to Federal court because of the pres-
ence of an out-of-State defendant nec-
essary to prosecuting the action. 

The compromise responds to these 
concerns by further refining the cri-
teria as to when a class action is to re-
main in State court. First, under our 
proposal, there must be a primarily 
local class—that is, more than two- 
thirds of the class members should be 
citizens of the forum State. Second, 
there must be at least one real local 
defendant. Third, the principal injuries 
resulting from the alleged conduct or 
related conduct of all of the defendants 
must have occurred in the forum State. 
Finally, there must be no other class 
actions having been filed in the pre-
vious 3 years based on the same or 
similar allegations against any of the 
defendants. Again, these provisions re-
spect State sovereignty by ensuring 
that class actions of a truly local na-
ture are kept at the State level, while 
complex class actions with nationwide 
implications are heard in Federal 
courts. 

I want to briefly respond to some of 
the concerns raised about the jurisdic-
tional provisions in the bill. Critics of 
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this legislation have claimed that the 
measure would sweep most if not all 
State class actions into Federal court, 
where overburdened and unsympa-
thetic judges would let them wither 
and die. 

I believe that such concerns are 
largely misplaced. First, as I noted ear-
lier, we included provisions in the com-
promise to ensure that State preroga-
tives are respected. These provisions— 
namely, the ‘‘local class action excep-
tion’’ and the ‘‘distinct nexus’’ lan-
guage—are intended to keep truly local 
cases in State court. 

In fact, the compromise leaves in 
State court a wide range of class ac-
tions, such as those in which all the 
plaintiffs and defendants are residents 
of the same State; those with fewer 
than 100 plaintiffs; those involving less 
than $5 million; those in which a State 
government entity is the primary de-
fendant; those brought against a com-
pany in its home State in which two- 
thirds or more of the class members 
are also residents of that State; and 
shareholder class actions alleging 
breaches of fiduciary duty. 

What the compromise does target for 
Federal jurisdiction, however, are 
those nationwide or multistate class 
actions that are filed in magnet courts 
such as Madison County, IL. While I re-
spect the views of those who assert 
that State courts are appropriate fo-
rums for such cases, I must respect-
fully disagree. In my view, such large, 
multistate or nationwide class actions 
are precisely the kinds of cases that 
are most appropriately tried in Federal 
court. I believe that the provisions we 
included in the compromise are quite 
discriminating about which class ac-
tions will be removed to Federal court 
and which will remain in State court. 

Second, critics of the legislation 
have argued that Federal courts are so 
overburdened that they do not have the 
resources to handle class actions for-
merly assigned to State court judges. 
Again, these concerns are unfounded. 
The real workload issues are not in the 
Federal courts but in the State courts, 
where the average State court judge is 
assigned three times as many cases as 
his or her Federal counterparts. Ac-
cording to the Court Statistics Project, 
State court judges are assigned over 
1,500 new cases each year. In contrast, 
the Administrative Office of the United 
States Courts finds that each Federal 
court judge was assigned an average of 
518 new cases during the 12-month pe-
riod ending September 30, 2002. 

Third, I also want to be perfectly 
clear on one further matter. There is 
absolutely nothing in this legislation 
that would alter any individual’s right 
to seek redress for his or her injury. It 
does not grant defendants any new de-
fense. Consumers can bring the same 
exact claims as they are bringing now. 
Civil rights, environmental, and em-
ployment claims are in no way pre-
cluded. The only issue that this bill 
would address is whether it is more ap-
propriate for a State or Federal court 

to adjudicate those same rights, and I 
believe that we have struck the appro-
priate balance in making this deter-
mination. 

I want to now return to the other 
provisions in the compromise that rep-
resent significant improvements over 
the earlier legislation. 

We have clarified the date when the 
plaintiff class could be measured. The 
compromise makes clear that citizen-
ship of the proposed class members is 
to be determined on the date plaintiffs 
filed the original complaint. If there is 
no Federal jurisdiction over the first 
complaint, however, citizenship is to be 
determined when plaintiffs serve an 
amended complaint or other paper in-
dicating the existence of Federal juris-
diction. 

The original bill had been silent on 
when class composition could be meas-
ured, which caused some concern that 
a court would have to constantly re-
consider jurisdiction as the contours of 
the class changed. I believe that the 
compromise has adequately addressed 
this matter, and has provided much 
needed clarity to determining class 
composition. 

Another provision in the earlier bill 
that caused great difficulty would have 
required Federal courts to dismiss 
class actions if the court determined 
that the case did not meet Rule 23 re-
quirements. The bill provided that the 
class action complaint may be amend-
ed and refiled in State court, but that 
the new complaint would be subject to 
removal again if it met Federal juris-
dictional requirements. Thus, even if a 
State court subsequently certifies the 
class, it could be removed again and 
again, creating a judicial merry-go- 
round between Federal and State 
court. 

The compromise stops the merry-go- 
round altogether. It eliminates the dis-
missal requirement, giving Federal 
courts discretion to handle Rule 23-in-
eligible cases appropriately. Poten-
tially meritorious suits will therefore 
not be automatically dismissed simply 
because they fail to comply with the 
class certification requirements of 
Rule 23. 

The original bill would have also al-
lowed the removal of a case at any 
time to Federal court even if all other 
class members wanted the case to re-
main in State court. In June 2003, 106 
professors of constitutional law and 
civil procedure wrote to Majority 
Leader FRIST and Minority Leader 
DASCHLE expressing their concerns over 
this provision. They argued that: 

[It] would give a defendant the power to 
yank a case away from a state-court judge 
who has properly issued pretrial rulings the 
defendant does not like, and would encour-
age a level of forum-shopping never before 
seen in this country. Moreover, this provi-
sion would allow an unscrupulous defendant, 
anxious to put off the day of judgment so 
that more assets can be hidden, to remove a 
case on the eve of a state-court trial, result-
ing in an automatic delay of months or even 
years before the case can be tried in Federal 
courts. 

We listened to the concerns of the 
law professors and deleted the provi-
sion in the original bill allowing plain-
tiffs to remove class actions. We also 
retain current law permitting indi-
vidual plaintiffs from opting out of 
class actions. The compromise would 
therefore make a real difference in 
curbing abuse of the removal process 
by various counsel. 

Two further improvements in the 
compromise are also worth men-
tioning. 

First, we responded to concerns that 
the ‘‘mass actions’’ provisions in the 
original legislation were too broad. The 
earlier bill would have treated all mass 
actions involving over 100 claimants as 
if they were class actions. 

Under the compromise, only more 
substantial claims in a mass action— 
namely, those that would meet the 
normal jurisdictional amount require-
ment of $75,000 for individual actions— 
will be subject to Federal jurisdiction. 

In addition, we change the ‘‘single 
sudden accident’’ exception to exclude 
from Federal jurisdiction mass actions 
in which all claims arise from an 
‘‘event or occurrence’’ that happened 
in the State where the action was filed 
and that allegedly resulted in injuries 
in that State or in a contiguous State. 
The purpose of this change is to allow 
a much broader range of truly local 
cases to remain in State courts. 

The compromise also clarifies that 
there is no Federal jurisdiction under 
the mass action provision for claims 
that have been consolidated for pre-
trial purposes. 

Second, the original bill would have 
allowed defendants to seek unlimited 
appellate review of Federal court or-
ders remanding cases to State courts. 
If a defendant requested an appeal, the 
Federal courts would have been re-
quired to hear the appeal and the ap-
peals would have taken months or even 
years to complete. 

The compromise would obviate the 
potential for workload problems and 
long delays in two important ways. 
First, it would give the appellate 
courts the discretion to conduct re-
views at their discretion. Presumably, 
Federal courts would refuse to hear an 
appeal unless it presented novel issues 
or where a district court has clearly 
abused its discretion. Second, it re-
quires such appeals to be heard on an 
expedited basis by establishing tight 
deadlines for completion of any appeals 
so that no case can be delayed more 
than 77 days, unless all parties agree to 
a longer extension. 

Finally, the compromise is in no way 
retroactive—that is, it will not upset 
or alter in any way cases filed before 
enactment, should in fact the bill be 
signed into law. Unlike other litigation 
reform bills considered by this Con-
gress on guns, medical malpractice, 
and MTBE, the compromise does not 
shut the courtroom door on anyone. In-
stead, it will just direct them to a Fed-
eral rather than a State courthouse. 
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These changes I have discussed rep-

resent a fair and a balanced com-
promise. They constitute a significant 
improvement over the earlier class ac-
tion reform legislation brought before 
the Senate last October. 

I want to reemphasize my long-held 
view that a strong class action system 
can ultimately serve as a force for 
good. It can be used to hold companies 
accountable for significant violations 
that may result in a small monetary 
charge for one victim. It can also be 
harnessed to allow large groups to seek 
redress for civil rights and other harms 
where they could not have done so indi-
vidually. In short, the class action sys-
tem is the great equalizer in the Amer-
ican judicial system. 

Yet nobody can deny that the class 
action system is being seriously 
abused. As The Washington Post edito-
rialized last year: 

No area of the United States civil justice 
system cries out more urgently for reform 
than the high stakes extortion racket of 
class actions. 

In addition, an excellent Newsweek 
article published last December enti-
tled ‘‘Lawsuit Hell: How Fear of Litiga-
tion is Paralyzing our Professions’’ 
noted that such lawsuits are: 
. . . changing and complicating the lives of 
millions of American professionals in ways 
that confound common sense and cast a 
shadow over a system that can, at its best, 
offer people relief and redress from legiti-
mate grievances. 

Even former Solicitor General Walter 
Dellinger commented that such evi-
dence of class action abuses in State 
and county courthouses: 
. . . gives me great concern that the rights 
of truly injured individual plaintiffs, as well 
as the rights of corporate defendants, have 
fallen victim to manipulation, and even eva-
sion, of settled rules—rules that, no less 
than financial disclosure laws, are intended 
to ensure openness and accountability, as 
well as fundamental fairness, in the judicial 
resolution of major disputes with national 
consequences. 

Ultimately, the real losers of a bro-
ken class action system are not busi-
nesses or consumers. Rather, it is the 
American public’s overall confidence in 
the legal system that will suffer unless 
a sensible class action reform package, 
such as that contained in the com-
promise, is enacted into law. 

Bipartisan legislation addressing the 
class action system’s most egregious 
abuses is long overdue. This carefully 
balanced compromise that is now be-
fore the Senate will make a real dif-
ference in reducing the abuse and ma-
nipulation of the class action system. 
It would restore class actions to their 
original noble purpose as a force for 
positive change in society, and I urge 
my colleagues not to let this golden op-
portunity be squandered. 

I know time is getting short. My col-
league from Illinois was here, and he 
would like to be heard on this matter. 

Let me return to where I started. I 
spent a lot of time on this measure. I 
think we have written a very good bill. 
I would not claim that this bill is per-

fect. There are some colleagues who 
fundamentally disagree with me on 
this issue, and I respect their views. 

What I cannot tolerate, however, is 
the procedure under which this bill is 
going to be considered. I say to my 
friends on the other side of the aisle 
with whom I worked very closely, if 
you constrain this institution’s ability 
to offer either nongermane or germane 
amendments to this bill, then this Sen-
ator will not be able to support the mo-
tion to invoke cloture. 

We failed to invoke cloture by only 
one vote last October. Although I care 
about this bill very much, I care far 
more about the Senate and how we do 
our business. It is going to disappoint 
me terribly to have to vote against clo-
ture. But if you constrain the ability of 
Members of this body to offer specific 
amendments, then this Senator is 
going to have to wait for another day 
to fully consider this measure. 

There are many people across this 
country who believe we put together a 
good compromise, but I am not going 
to vote for a compromise that doesn’t 
allow the Senate to work its will on 
this important matter. 

I realize my time has expired. 
The PRESIDING OFFICER. The Sen-

ator from Utah. 
Mr. HATCH. Did the Senator have 

enough time? Is the Senator finished? I 
would certainly grant him more time. 

Mr. DODD. I am. 
Mr. HATCH. Madam President, I ap-

preciate much of what the distin-
guished Senator from Connecticut has 
said with regard to this bill. He is right 
on. I do not agree with him that he 
should not vote for cloture on this 
matter because he knows, we all know, 
if we do not get cloture, this bill is not 
going to make it. 

The Senate is used to having 
nongermane, irrelevant—nonrelevant 
amendments foreclosed in order to get 
legislation passed. We all know unless 
we foreclose that, this legislation is 
never going to see the light of day. 
That is what we have been putting up 
with now for 6 years. 

To come on the floor today, as some 
have, and indicate that the Senate is 
going to be broken if we proceed on 
this bill in a way that permits only 
germane amendments and with one 
nongermane amendment which those 
on the other side have wanted for 
months, and which I think the major-
ity leader was willing to give them, is 
not shooting straight, as far as I am 
concerned. As everybody knows, we 
have worked 6 years on this bill; 62 peo-
ple signed off on this bill as prime co-
sponsors. We lost on cloture by one 
vote last time, one solitary vote. If we 
get only one of the three who agreed to 
go ahead with this bill, knowing it 
would cut off the extended debate or 
the filibuster, which is what we agreed 
to, then this bill is going to go forward 
and we will only have to deal with ger-
mane amendments and not a whole 
proliferation of nongermane, political, 
politicized amendments, which is what 

the majority leader would like to fore-
close. 

All of the holier than thou ‘‘we must 
preserve the Senate’’ comments are 
meaningless in this context. If this 
were the first time this bill had ever 
been considered, if it had not had ex-
tensive debate through at least four 
hearings through the years, if it hadn’t 
had an extensive internal debate as we 
agreed to accept a whole raft of amend-
ments by the three who came on this 
bill back in November of last year with 
the understanding that we are going to 
invoke cloture—if we had not gone 
through all that, then I might see some 
reason for the comments made here 
today, but those comments should not 
see the light of day if you look at the 
facts and you look at what has gone on 
here. 

Let me mention my support of S. 
2062, the Class Action Fairness Act of 
2004. I appreciate Senator REID’s im-
passioned defense of trial lawyers. It is 
a profession I proudly belong to and 
share with him. But this bill is not 
about attacking trial lawyers. It is 
about correcting certain grotesque 
abuses of our judicial system by a 
handful of class action lawyers who are 
giving all the other trial lawyers a bad 
name. On this point the evidence is 
clear and undeniable. 

Furthermore, I would like to note 
that the Erin Brockovich case, which 
my Democratic colleague from Nevada 
mentioned, would have remained in 
State court. There is no question about 
that. The suit of Anderson v. PG&E, 
known as the Erin Brockovich case, 
was brought in California by California 
residents against a California com-
pany. 

There is no question that if they 
wanted to stay in State court they 
could. Under this bill, the case would 
not have been eligible for removal 
under diversity jurisdiction principles. 
Our concern is to remove truly na-
tional actions to Federal court and not 
local controversies like this one. 

The evidence is clear and undeniable. 
The well-documented abuse of the class 
action litigation device victimizes 
plaintiffs—the very people that class 
actions are supposed to benefit. These 
abuses cheat millions of consumers 
who unwittingly have their legal rights 
adjudicated in local courts thousands 
of miles away. They deny the due proc-
ess rights of defendants who are relent-
lessly hauled into a handful of small 
county courts where the playing field 
is unfairly tilted in favor of the plain-
tiffs’ bar. And if that were not enough, 
class action abuses are eroding public 
confidence in our civil justice system. 

To give the class action problem 
some perspective, I want to consider 
the effect of this litigation in just one 
locale—Madison County, IL, which the 
Senator from Connecticut mentioned. 
There we find a case study in the ramp-
ant misconduct within the class action 
system, its corrupting effect on the 
courts, and the desperate need for re-
form. This small town in the South-
western part of that state provides all 
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the evidence necessary to convince 
anyone that the legal system is cur-
rently being exploited by shameless 
and self-seeking plaintiffs lawyers. 

Madison County, IL is a rural county. 
I imagine that it is the type of place 
where Abraham Lincoln first got his 
start as a young lawyer and advocate 
for justice. In some notes taken in 
preparation for a Law Lecture around 
1850, Lincoln set the ideal for his pro-
fession, a profession practiced by many 
in this Chamber. 

No. 1: Discourage litigation. Point 
out how the nominal winner is often 
the real loser in fees, expenses, and 
waste of time. 

No. 2: Never stir up litigation. The 
worst man can scarcely be found than 
the one who does this. Who can be 
more nearly a fiend than he who habit-
ually overhauls the register of deeds in 
search of defective titles and stirs up 
strife to put money in his pocket. The 
moral tone ought to be infused into 
such a profession which should drive 
such man out of it. 

No. 3: An exorbitant fee should never 
be claimed. 

That was Abraham Lincoln. These 
words were uttered during a time when 
being a lawyer carried a title of honor, 
integrity and trust. Unfortunately, 
these words no longer carry such mean-
ing for the lawyers who descend on 
Madison County. In the ‘‘Land of Lin-
coln,’’ the rule of law has been cor-
rupted almost beyond recognition by 
self-interested personal injury lawyers, 
plaintiffs, and public officials without 
any sense of shame. 

Unscrupulous personal injury law-
yers go forum shopping to find friendly 
jurisdictions such as Madison County. 
Then the judges in those jurisdictions 
are frequently compromised by cam-
paign contributions from the very 
same law firms arguing in their court-
rooms and certify these cases with the 
proverbial rubberstamp, even though 
they don’t deserve certification. 

Finally, sympathetic local juries try-
ing out-of-state corporations bestow 
unjustified and sometimes outrageous 
awards. 

This pattern of behavior is not only 
an affront to the due process right of 
the defendants, but it breeds disrespect 
for the rule of law itself. 

Let me refer to this chart. ‘‘Honest 
Abe’’ would be ashamed, and I would 
say anyone else would be ashamed who 
studied his life. The ‘‘Land of Lincoln’’ 
has become the land of lawsuits. Madi-
son County has become the principal 
place where they bring these frivolous 
lawsuits and where they bring them be-
cause they are forum shopping. They 
know they can take unfair advantage. 
It is easy to see. They hire the attor-
neys right there in Madison County 
who have helped to support the judges 
who sit on the bench. The juries in that 
county don’t care what the rule of law 
is or what reasonable approaches to the 
law really may be. 

The courthouse in Madison County, 
IL is now described as ‘‘magnet court,’’ 

always on the lookout to find suitable 
venues for enriching itself. Entrepre-
neurial plaintiffs’ lawyers or personal 
injury lawyers, many who practice in 
the field of personal injury, are sucked 
into its orbit. 

The numbers alone tell the story. 
Over the last 5 years, the number of 
class actions in the county has in-
creased by 1,000 percent. 

Let me repeat that so this astronom-
ical figure can sink in: a 1,000-percent 
increase. It almost defies logic. In 1998, 
there were only two class actions filed 
in the county. In 2000, that number 
rose to 39. In 2001, there were 43 new 
class actions. 

One year later, the bridges leading to 
the riches of Madison County were 
clogged with carpet-bagging lawyers as 
word hit the street that the local court 
there was giving away money like it 
was Christmas Morning. Enterprising 
plaintiff’s lawyers looking to make a 
quick buck knew that Madison County 
was the place for business. This in-
cludes millions of people. In 2002, 77 
class action suits were field. In 2003, 
there were another 106. Between 1998 
and 2003, the number of class actions in 
the county rose from 1 to 106. 

In the classic American musical The 
Music Man, a con man came to take 
advantage of a small Midwestern town. 
In today’s revival, a marching band of 
lawyers has descended on Madison 
County, with tall tales of jackpot jus-
tice and the dream of getting some-
thing for nothing. Only this time the 
judges of that Midwestern town have 
joined hands with the con-men to take 
all of America for a ride. Even when 
the purveyors have law degrees on 
their walls, snake oil is still snake oil. 

Just in the last 3 years, the lawyers 
who flocked to Madison County suc-
ceeded in having the following classes 
certified: 

All Sprint customers in the entire 
Nation who have ever been discon-
nected on a cell phone call in a suit in 
Madison County; every RotoRooter 
customer in the country whose drains 
might have been repaired by a non-li-
censed plumber; and all consumers who 
purchased limited edition Barbie dolls 
that were later allegedly offered for a 
lower price elsewhere. 

Those are just three examples of how 
ridiculous this was getting. If it were 
not so tragic, it would almost be easy 
to laugh at these cases. We laugh at 
the thought of small county court-
house in Illinois adjudicating cases 
against national companies, involving 
various State and Federal regulations, 
and involving millions if not billions of 
dollars in settlements—but where nei-
ther the plaintiffs nor the defendants 
are typically residents of the county. 
These locally elected judges, with the 
close assistance of interested plaintiffs’ 
attorneys, merrily continue to set pol-
icy for the entire nation, defying the 
principles of self-government on which 
our Federal system is based. 

This situation is a mess and a few 
plaintiffs’ lawyers are exploiting it to 

the hilt. The same five firms appeared 
as counsel in 45 percent of all cases 
filed between 1999 and 2000. Of the 66 
firms appearing in these cases, 56 of 
them—85 percent—had office addresses 
outside of Madison County. 

In this small county, with a popu-
lation of 259,000, there are somehow 
more mesothelioma claims from asbes-
tos exposure than in all of New York 
City, with its population of 8 million. 
On 9-member firm with an office in 
Madison County claims to handle more 
mesothelioma cases than any firm in 
the country. 

And who benefits form all this litiga-
tion? One Madison County judge ap-
proved a $350 million settlement 
against AT&T and Lucent for allegedly 
billing customers who leased tele-
phones at an unfair rate. What did the 
lawyers get? Forty-four lawyers from 
our firms will split $80 million for legal 
fees and $4 million for expenses. And 
the customers? They actually lost 
money. After their legal fees, the aver-
age class member got hit for $6.49. That 
is outrageous. 

Lincoln’s example is a distant mem-
ory in Madison County and clearly 
something is rotten in middle America. 
The Washington Post has succinctly 
described the situation. ‘‘Having in-
vented a client, the lawyers, also get to 
choose a court. Under the current ab-
surd rules, national class actions can 
be filed in just about any court in the 
country.’’ And those lawyers are pick-
ing Madison County. They’re picking it 
because it is what some call a magic 
jurisdiction. 

Dickie Scruggs happens to be a friend 
of mine. He made this comment. Dickie 
is one of the most wealthy and success-
ful trial lawyers in the country. But he 
said this regarding Madison County 
and the ‘‘magic jurisdictions.’’ 

What I call the ‘‘magic jurisdictions’’ . . . 
is where the judiciary is elected with verdict 
money. The trial lawyers have established 
relationships with the judges that are elect-
ed; they’re state court judges; they’re popu-
lists. They’re what got large populations of 
voters who are in on the deal, they’re getting 
their [piece] in many cases. And so, it’s a po-
litical force in their jurisdiction, and it’s al-
most impossible to get a fair trial if you are 
a defendant in some of these places. The 
plaintiff lawyer walks in there and writes 
the number on the blackboard, and the first 
juror meets the last one coming out the door 
with the amount of money. The cases are not 
won in the courtroom. They’re won on the 
back roads long before the case goes to trial. 
Any lawyer fresh out of law school can walk 
in there and win the case, so it doesn’t mat-
ter what the evidence or the law is. 

This was Dickie Scruggs talking to 
Asbestos for Lunch, in May 2002. I 
think Dickie Scruggs has been very 
honest and accurate. I don’t think any-
body can deny what he is saying. 

What makes it so magical? In a 
magic jurisdiction, the supposedly ob-
jective judge and jury both stand to 
gain from the settlement. Madison 
County is, the Chicago Tribune noted, 
a jackpot jurisdiction where local 
newspapers ‘‘sport advertisements 
looking for the local plaintiff who can 
provide a convenient excuse to file.’’ 
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This choice of venue might have 

something to do with the fact that the 
elected judges of the circuit court of 
Madison County receive at least three- 
quarters of their campaign funding 
from the lawyers who appear before 
them in these class action suits. Unbe-
lievably, since it so obviously smacks 
of corruption, this is an increasingly 
common occurrence all over the coun-
try. It is all enough to make an honest 
person cringe. 

As a fellow attorney, who has taken 
an oath to support justice and the law, 
this story of juries and judges in the 
back pockets of those arguing before 
them, turns my stomach. Magic juris-
diction? Judicial black hole is more fit-
ting. 

In a simpler time, a State court 
would only certify a class if there was 
a substantial local connection. The 
judges of Madison County have created 
an environment, however, where a life-
time resident of Washington State, 
who worked in Washington, was alleg-
edly exposed to asbestos in Wash-
ington, never received medical treat-
ment in Illinois, and had no witnesses 
in Illinois to testify on his behalf, actu-
ally thought it was worth a shot to 
bring suit in a strange town halfway 
across the country. What was his con-
nection to Madison County? He vaca-
tioned in Illinois for 10 days with his 
family nearly 50 years ago. 

In this case, the court did the right 
thing and refused to certify this man’s 
claim. But that a lawyer would even 
consider bringing it shows how far gone 
Madison County is. So far that the Illi-
nois Supreme Court took the extraor-
dinary step of rebuking it. As legal eth-
ics Professor Susan Koniak of Boston 
University School of Law explains, 
‘‘Madison County judges are infamous 
for approving anything put before 
them, however unfair to the class or 
suggestive of collusion that is.’’ 

This isn’t justice. This is a travesty. 
The St. Louis Post-Dispatch, one of 
this Nation’s great newspapers, has fol-
lowed this epidemic of litigation close-
ly, and they describe the run on the 
Madison County courthouse as resem-
bling ‘‘gleeful shoppers mobbing a 
going-out-of-business sale.’’ Due proc-
ess itself is corrupted by this circus. 
What is going on in Madison County 
too closely resembles blackmail for my 
taste. The deck is stacked against 
these companies hauled to Illinois to 
answer these charges. The cases are 
heard on an expedited basis that barely 
gives the defendants a chance to re-
spond. Under these pressures, they are 
typically given an offer they can’t 
refuse, and they settle regardless of the 
merits of the case. These ultimatums 
offered by lawyers in cahoots with 
judges are better suited to an episode 
of The Sopranos than to a supposedly 
impartial justice system. 

Let’s be clear. These are not local 
disputes. S. 2062 does nothing to re-
move local suits from local courts. 
These are suits brought on behalf of a 
nationwide class of clients against cor-

porations that do business in every 
state. Madison County is not chosen as 
the venue because of its quaint sce-
nery. It is chosen because it is a sure 
thing, a sure bet. The fix is in. If it was 
a sport, we would say the game was 
thrown. Defendants in these class ac-
tions do not get a fair shake in Madi-
son County. 

This is not a triumph of federalism 
and local decisionmaking. It is the 
evisceration of federalism. One of the 
bedrock principles of a Federal govern-
ment is that states are largely free to 
regulate their own particular affairs. 
To allow one State to legislate for an-
other is to violate an important prin-
ciple of self-government that this 
country is built upon. In the case of 
Madison County, a trial bar that knows 
few limits, coupled with a ready and 
able courthouse, is in fact imposing the 
will of a small few on the entire Na-
tion. Madison County has been flooded 
with class action claims and now the 
Nation is drowning in them. This is a 
classic case for Federal intervention. 
In fact, this is a case study for the type 
of intervention in Federal affairs the 
Constitution was meant to allow. 

Let me refer to what happens in 
Madison County and how it affects the 
whole country. As this chart shows, the 
white dot in the middle is Madison 
County. The overwhelming majority of 
class actions filed in Madison County 
are nationwide lawsuits in which 99 
percent of the class members live out-
side of Madison County. As a result, de-
cisions reached in Madison County 
courts affect consumers all over the 
country. The county’s elected judges 
effectively set national policies on im-
portant commercial issues. They do it 
in a way that is basically dishonest. 

There is a place for personal injury 
law in the American justice system. 
Americans have a sacred right to take 
their case to court when they are 
harmed by a person or a product. I will 
stand up for those rights against any-
body and everybody, if necessary. Yet 
this right is endangered by a seriously 
compromised class action regime, not 
just in Madison County but in other ju-
risdictions throughout this country. To 
help resecure it we must enact this re-
form. 

Today’s lawyers do not take cases 
that come to them, they invent cases. 
They behave like entrepreneurs who 
find an issue before they find a plain-
tiff. They act like businessmen, the 
CEOs of Trial Lawyers Incorporated. 

The problem is their business plan 
makes hash of our system of impartial 
justice and mocks our Federal arrange-
ments. Much of this has occurred once 
the Supreme Court allowed attorneys 
to advertise. The great lawyers never 
advertise. It is only those who are in 
business to rake off the top of the crop. 
To be honest, I personally would be 
ashamed to advertise. If I was not good 
enough to get clients without adver-
tising, I would be ashamed. Now, it is 
legal under our system, but since that 
happened, this is what is happening 
throughout the country. 

It simply defies belief that the small 
county courts are the proper venue, 
much less a capable one, for complex 
multijurisdictional litigation. The 
plaintiffs bar has put its business 
model into motion in Madison County. 
First, find sympathetic judges, then 
bankroll their campaigns, and to seal 
the deal rush defendants into court 
without giving them an opportunity to 
investigate the claims against them. 
Justice demands fairness, but our sys-
tem of decentralized class action liti-
gation is fundamentally unfair to de-
fendants, to plaintiffs, and the average 
American who ends up footing the bill 
for the unjustified billion-dollar settle-
ments. 

I thought we would compare this to 
Monopoly. Let’s play Class Action Mo-
nopoly. Go. Come up with an idea for a 
lawsuit. Find a named plaintiff to pay 
off. Make allegations, no proof is need-
ed. Get out of rule 23—which is an ap-
propriate rule—get out of rule 23 free. 
Convince your ‘‘magnet’’ State court 
judge to certify the ‘‘class,’’ even 
though it is not certifiable. File copy-
cat lawsuits in State courts all over 
the country. Sue as many companies in 
as many States as possible, even if 
they have no connection to the State. 

Who gets the money? Columbia 
House case: $5 million for lawyers, dis-
count coupons for plaintiffs. Block-
buster case, $9.25 million for lawyers, 
free movie coupons for plaintiffs. And 
they were not very many of those, at 
that. Bank of Boston case, $8.5 million 
for lawyers. Some plaintiffs even had 
to pay out of their own pockets to pay 
for this, even though they were the 
ones for whom the suits were allegedly 
brought. 

You ought to ask yourself, What hap-
pens to me? Your employer takes a hit, 
maybe lays you off. Your health and 
car insurance premiums go up dramati-
cally, which we have been seeing. The 
lawyers win; you lose. 

Almost everything in society goes 
out of sight and goes up in cost because 
of what is happening in these jurisdic-
tions and in these cases that really 
should never have been brought to 
begin with. The Class Action Fairness 
Act is a modest reform. It is not a 
great big change. It does not deprive 
substantive legal rights to any Amer-
ican in this country. All it does is 
make it easier to put these national 
cases where they belong; that is, in our 
national courts. According to one 
study, 98 of the 113 class actions filed 
in Madison County from 1998 to early 
2002 could have been moved to Federal 
court under this legislation. 

Justice demands that we act. Those 
who are injured will get their day in 
court. By voting for S. 2062 we will help 
make sure they get it in a court where 
justice can be dispensed. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

HAGEL). The Senator from Hawaii. 
Mr. AKAKA. Mr. President, I thank 

you very much for recognizing me. 
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I rise today to express my extreme 

disappointment, along with the Sen-
ator from Idaho, Mr. CRAIG, with the 
actions of the majority leader in pre-
venting the consideration of amend-
ments, including amendment No. 3547, 
the Native Hawaiian Government Reor-
ganization Act of 2004. Senator INOUYE 
and I filed this amendment in an effort 
to have our legislation considered by 
the Senate. 

We have been working to enact this 
legislation now for the past 5 years. 
The Senate Committee on Indian Af-
fairs has favorably reported this bill 
for the past three Congresses. Our leg-
islation enjoys widespread support in 
Hawaii, and nationally also. We con-
sider this a bipartisan measure. Our 
Governor supports it, our State legisla-
ture supports it, and a majority of our 
constituents support it. For 5 years we 
have worked to enact this bill which 
has effectively been blocked from Sen-
ate consideration by a few of our Sen-
ators who refuse to acknowledge native 
Hawaiians as indigenous peoples. 

We have the votes to pass this legis-
lation. In fact, I am confident that we 
have the votes to succeed on a motion 
to proceed to S. 344. I must at this 
point say that S. 344 has been cospon-
sored by my colleague who preceded 
me, my colleague from Utah, who is co-
sponsoring S. 344 as a freestanding 
version of my amendment. 

Because of the kind of support we 
have here on both sides of the aisle, we 
are trying to have it considered. This is 
why we sought to have our legislation 
considered today—because we knew we 
could debate it quickly and pass it. I 
join my other colleagues in expressing 
my disappointment, again, with the 
procedural maneuvering that has oc-
curred today. 

Thank you, Mr. President. I yield 
back my time. 

The PRESIDING OFFICER. The Sen-
ator from Illinois. 

Mr. DURBIN. Mr. President, first, I 
salute my colleague and friend from 
Hawaii. I am honored to be a cosponsor 
of his bill. Senator AKAKA and Senator 
INOUYE are two of our very best Mem-
bers in the U.S. Senate. It is rare, if 
ever, that they ask their colleagues for 
a helping hand. In this situation, Sen-
ator AKAKA and Senator INOUYE have 
shown extraordinary leadership to 
make recognition of a situation in 
their home State that deserves our 
help. I am more than happy to join the 
Senator. 

I am disappointed, as Senator AKAKA 
is, that we are not going to have a 
chance, apparently, to vote on this 
amendment. As I understand it now, 
Senator FRIST has come to the floor of 
the Senate and has used a procedural 
device called ‘‘filling the tree,’’ which 
means he has filed so many amend-
ments that no one else can file an 
amendment. So we are just stopped. 

The underlying bill, the class action 
bill, is an important and controversial 
bill, and now Senator FRIST has 
stopped any amendments to it. Among 

those that have been precluded is the 
amendment by the Senator from Ha-
waii, which has bipartisan support, a 
good amendment, and I hope we can 
get to it and get to it soon. 

I see our Democratic leader in the 
Chamber, Senator DASCHLE. I know he 
has spoken to this issue many times. I 
would like to address the class action 
bill, but I will at this point yield to the 
minority leader and then ask to be rec-
ognized after he has spoken. 

The PRESIDING OFFICER. The 
Democratic leader is recognized. 

Mr. DASCHLE. Mr. President, I 
thank the distinguished Senator from 
Illinois. 

As I was on the Senate floor, I no-
ticed he was calling attention to the 
amendment that was contemplated by 
the two Senators from Hawaii. They 
both spoke powerfully and eloquently 
about a month ago before the caucus 
and at that time expressed the hope 
that the caucus could support their ef-
forts to deal, once and for all, on the 
issue of Hawaiian recognition. 

This is a very important issue for 
them. I think I can say without equivo-
cation or concern for contradiction 
that our caucus was ready to stand 
unanimously in support of their effort. 
But it is the amendment offered by the 
Senator from Hawaii that illustrates 
the point we were making earlier 
today. 

There is, I am told, one person in the 
entire body who has an objection to the 
amendment offered by the Senators 
from Hawaii—one person. One person is 
holding up the effort made by the two 
Senators from Hawaii courageously 
and persistently to deal with this ques-
tion. And they came to us for advice: 
What do you think we should do? My 
suggestion was: Well, given the fact 
that we are in this situation, offer it as 
an amendment to the next vehicle. 

This happens to be the next vehicle. 
They said: We don’t need a lot of time. 
We could probably resolve this matter, 
given the fact there is overwhelming 
support for it, in a few minutes. I said: 
I will tell you this: Once we get on the 
bill, you will have the first amendment 
on our side. And that is exactly what 
the case was going to be. 

We heard already from the Senator 
from Idaho. He, too, has been working 
diligently with the Senator from Mas-
sachusetts. He, too, said: This is not 
going to take a lot of time, but there is 
a very critical question of temporary 
workers and their status today, le-
gally, and if we don’t address this prob-
lem, we are going to be facing increas-
ingly difficult legal questions. And it is 
a crime that this—he did not use the 
word ‘‘crime.’’ That is my word. It is a 
crime. It is a shame that we are pre-
cluded from addressing the temporary 
worker issue. 

But that goes to the heart of the sit-
uation we find ourselves in right now. 
In the first instance I can recall, the 
majority leader has now done some-
thing I thought we would never see 
under his leadership. He has filled the 

tree. He has precluded all Senators 
from offering amendments. We recog-
nized in those dark days in the late 
1990s, when this was done with some 
frequency, what a counterproductive 
effort that was. Now we find ourselves 
in exactly the same situation. 

Well, I was told this morning. I was 
very troubled by this action. Now I am 
told that maybe one of the reasons it 
was done is because there are those on 
that side who do not want this version 
of class action passed. So in an effort 
to preclude this version of class action 
being passed, they knew if they filled 
the tree they would never get to final 
passage and they could, without finger-
prints, kill this version of class action, 
knowing there would be unanimous op-
position to this procedural approach, 
just as there has been on every occa-
sion when it was done in the past. 

So whatever the motivation was, it is 
counterproductive, it is a real dis-
service to the Senators of Hawaii and 
Idaho and others who simply want 
their day in court, their opportunity to 
present their issues, who have not had 
that opportunity, with the calendar 
pages turning and the clock ticking 
and the time running out. 

It is very unfortunate. I had told the 
majority leader that we would be will-
ing to work with him and I offered to 
have a limited number of nonrelevant 
amendments—five. He objected. So 
given our circumstances, we are left 
without recourse. 

But, again, I thank the Senator from 
Illinois for his kindness in yielding the 
floor for me to make a couple com-
ments. 

I tell the Senator from Hawaii that 
we will continue to find an opportunity 
for him to present his case to the Sen-
ate, and we will support him when his 
legislation reaches a vote. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. Mr. President, I thank 

the Democratic leader, Senator 
DASCHLE, for explaining the situation. 
Perhaps I am mistaken or maybe even 
naive, but it strikes me that the busi-
ness of the Senate is to debate and 
amend and consider important legisla-
tion. When we reach a point where 
there is an effort to stop the process, to 
stop the debate, or to stop an amend-
ment, it is pretty clear the underlying 
bill is not likely to pass. I don’t under-
stand Senator FRIST’s strategy, but I 
leave it to him to explain. 

I would like to speak for a moment 
to the merits of the bill before us. It 
has a title anyone would fall in love 
with, ‘‘Class Action Fairness Act of 
2004.’’ Probably most people following 
this debate wonder why we are debat-
ing it and what it means. If you ask 
people if they are a member of a class, 
they will say: Not since I graduated 
from school, unless you mean the mid-
dle class. But this is different. 

These are lawsuits that are brought 
by more than one individual in a par-
ticular complaint against a certain 
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company, for example. It might be all 
the people who did business with a cer-
tain company who believe that they 
have been wronged, that they are enti-
tled to some sort of compensation. It 
might be all the people living in a com-
munity who have been victimized by 
the pollution of air or water by a cer-
tain company. So instead of filing indi-
vidual lawsuits against the company or 
the individual responsible for the 
wrongdoing, they come together as a 
class, a group of plaintiffs, and bring 
many lawsuits into one. 

Of course, this is a challenge to bring 
together a class of people who have a 
common interest. It is also difficult 
many times to have these classes cer-
tified. In most lawsuits when you file, 
the first thing the court asks is, Do 
you have the right to file this lawsuit 
under the laws of the State or jurisdic-
tion in which you are filing? 

When it comes to a class of plaintiffs, 
a group of people filing a lawsuit, the 
first thing the court asks is, Is this a 
legitimate legal class under the law? It 
is the first step in the process. 

My colleagues from Connecticut and 
Nevada have come to the Senate floor 
to talk about one county in my home 
State of Illinois, Madison County, 
about the incidence of class action law-
suits in that county. They have told in-
teresting stories but not the complete 
story. We have done an analysis of 
class action files in Madison County. 
We started in 1996. Since 1996, through 
February of this year, there have been 
306 class actions filed. Some have said 
this sets a national record. It may. It 
certainly is near the top in terms of 
the number of cases filed in this 8- or 9- 
year period of time. But it doesn’t tell 
the whole story. 

The next question is, How many of 
these cases in Madison County, IL, 
have been certified; that is, approved 
by the court to go forward? Remember 
the earlier reference I made. You file 
the complaint, a class action, and then 
the defendant says to the judge: I chal-
lenge the class. I don’t think it is a 
legal class under Illinois State law or 
the law that is being applied. Then the 
judge has to look at the plaintiffs, look 
at the complaint, and make the deci-
sion whether he will certify the class. 

So of the 306 class actions filed in 
Madison County over this 8-year period 
of time, how many have been certified; 
that is, gone forward with the lawsuit, 
over 8 years? Mr. President, 39 certified 
cases in 8 years, fewer than 5 cases a 
year. 

It is because of this county, obvi-
ously, that we have decided we need to 
amend the law of America because five 
class action cases are filed and cer-
tified on average each year in one 
county in Illinois. That strikes me as 
curious, that we would respond with a 
national law because five cases a year 
on a class action basis are being filed 
in Madison County, IL. The Senators 
from Connecticut and Nevada, time 
and again, say this is the reason. 

Let me say in all honesty, there are 
some cases filed in Madison County, IL, 

that I don’t think should be certified, 
some that are nothing short of harass-
ment. But that is what the court sys-
tem is for. The court system is for a 
judge—in some cases, a jury—to decide 
that question. Is there a legitimate 
class action? Could there be a class ac-
tion lawsuit filed on behalf of a group 
of people in America that should be 
heard in a State court? That is the un-
derlying question because if this bill 
passes, sadly, we are going to make it 
difficult, if not impossible, for State 
courts to try lawsuits involving class-
es, class action lawsuits. 

Let’s use an illustration. Let’s as-
sume I own a company that I have de-
cided to incorporate in the State of 
Delaware, which is a common thing, 
and that I sell a product. Let’s assume 
I sell a pharmaceutical product, a pre-
scription drug. I want to do business in 
Illinois. Although I am incorporated in 
Delaware, I want to sell my prescrip-
tion drug in Illinois. 

One of the things I have to do is reg-
ister my corporation in Illinois. In my 
State you have to go to the Secretary 
of State’s office, Index Division, and 
register—Corporations Division 
today—the name of your corporation, 
where it is located, and who can be 
served with process. 

In other words, I have to identify a 
person in my corporation who will ac-
cept a subpoena if my pharmaceutical 
company is ever sued. That is one of 
the laws in Illinois. Almost every other 
State has the same law. You want to do 
business as a corporation in Illinois, 
you comply with the laws of Illinois. 
The laws of Illinois require this filing 
so you know who is doing business, and 
it is also an acknowledgment that you 
are bound by the laws of the State in 
which you are doing business. 

Now, let’s assume the pharma-
ceutical my Delaware corporation is 
selling in Illinois causes a serious prob-
lem. Let’s assume many people get sick 
after they have taken my drug, and in-
stead of each individual person wanting 
to file a lawsuit against my pharma-
ceutical company, the customers who 
purchased this pharmaceutical decide 
to come together as a class and bring a 
lawsuit against my company. 

So all of the Illinois consumers and 
customers who bought my pharma-
ceutical drug and were injured by it de-
cide to file a lawsuit against my com-
pany because I have sold a dangerous 
product in their State. 

Do you know what this class action 
fairness bill says? This bill says that 
customers of my company—registered 
to do business in Illinois, having ac-
knowledged the fact that it is bound by 
the laws of the State of Illinois, selling 
its product in Illinois, having injured 
consumers in Illinois—cannot file a 
class action lawsuit in the State courts 
of Illinois. Why? Why would we say in 
that circumstance all of the injured 
parties, residents of the State, the 
product is sold in the State by a cor-
poration licensed to do business in the 
State, can’t be sued in the State of Illi-

nois or any other State for that matter 
with similar circumstances? 

This legislation says the lawsuit 
must be brought in the Federal court 
system. We have two different court 
systems, two major court systems. 
There are other courts but two major 
court systems. Each State has a court 
system, and then there is the Federal 
court system which, of course, applies 
to us as a nation with its district and 
circuit courts, and the U.S. Supreme 
Court. 

Why would the people who wrote this 
bill want to take that case that I have 
just described out of the courts of Illi-
nois and put it into a Federal court, 
even in Illinois? Why? 

I think the reason is obvious. First, 
they are trying to create an environ-
ment and circumstance where that 
group of people who bought that prod-
uct and were injured by it cannot bring 
a lawsuit. They want to make it more 
difficult for them to bring a lawsuit as 
a class of customers who have been 
wronged and injured. They put it in 
Federal court because they know Fed-
eral courts are already extremely busy 
with criminal prosecutions and exist-
ing civil cases, so the likelihood that 
the Federal courts will take on a new 
class action case is limited. They also 
know that these Federal courts, when 
it comes to figuring out which laws to 
apply, are very strict, much stricter 
than many State courts. 

So those who are arguing that we are 
changing this law, moving cases from 
State court to Federal court so we can 
get a more efficient outcome, I don’t 
think are being candid with the people 
following this debate. 

The underlying reason for this bill, 
the so-called Class Action Fairness Act 
of 2004, is to limit and restrict the 
number of class action lawsuits that 
can be brought across America. That is 
why the business interests in this town 
have spent not a small fortune, but a 
large fortune, lobbying for passage of 
this bill. They are not looking for re-
form of class action; they are looking 
for repeal of class actions in many 
areas, to stop people from filing these 
lawsuits. 

Those who are following the debate 
may say: Why should I even care about 
that? I am not going to file a lawsuit 
or join a class filing a lawsuit, and I 
don’t care if anybody else does either. 

I wish people would step back and 
take into consideration some of the 
class action lawsuits that have been 
filed. I think you will get an idea about 
why this is an important part of our 
legal process. We have three branches 
of Government: legislative, Congress; 
executive, the President; and the court 
system at the State and Federal level. 
We say to Americans you have a right 
to elect the President, you have a right 
to elect Members to Congress, and you 
also have a right to go into your State 
and Federal courts and be represented 
and to plead your case and to receive 
justice. 

What this underlying bill will do is to 
restrict individual American citizens 
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in their rights to come together as a 
class and file lawsuits in State courts 
against corporations doing business in 
their States, selling goods and services 
in their States. 

Let’s look at a few examples of class 
action lawsuits which I think illustrate 
these are not cases that should be eas-
ily dismissed or restricted, as the bill 
does. Here is a product made by Warner 
Lambert, a drug company. Warner 
Lambert made a product known as 
Rezulin. They prescribed it for type II 
diabetes and started selling it in 1997. 
They told the people it was as safe as 
a placebo, extraordinarily safe, and not 
harmful to consumers. 

There was a couple living in Granite 
City, IL, which happens to be in Madi-
son County, and the man who lived 
there was suffering from diabetes. He 
was an older fellow who served in the 
Navy. There are many people like him 
in those blue-collar neighborhoods in 
Granite City. He was on oxygen at age 
71. He got along pretty well, but he had 
heart problems and bypass surgery. Un-
fortunately, he had to take some medi-
cations. He took nitro tablets and 
about 15 medications a day, two of 
which were insulin. He was diagnosed 
with diabetes 20 years ago and had very 
few complications. He went to his doc-
tor and the doctor prescribed Rezulin, 
which is made by Warner Lambert. He 
remembers when the prescription was 
given to him because when he went to 
the drugstore, he found out it was very 
expensive. He told the doctor he could 
not afford it. The doctor gave him sam-
ples to take home. 

Three years after this drug, Rezulin, 
came on the market, the FDA asked 
Warner Lambert to voluntarily remove 
the drug from the market because it 
was causing too high an incidence of 
liver failure and many other deadly 
side effects. Then this individual was 
taken off the drug because of that 
warning. They gave him another drug. 

A class action lawsuit was filed by 
people who purchased this drug in Illi-
nois. The case they brought said the 
pharmaceutical company violated the 
New Jersey consumer fraud statute, 
which is the State in which Warner 
Lambert was incorporated. They vio-
lated the New Jersey consumer fraud 
statute by pricing the drug much more 
in excess of the price the drug would 
have been. If anybody had known the 
side effects, nobody would have taken 
it, anyway. So not having disclosed the 
side effects, Warner Lambert was still 
charging more than they should have 
been charging for the drug. It turns out 
many insurance companies came to the 
same conclusion. They thought they 
were paying too much to Warner Lam-
bert for a drug that wasn’t that good 
and had deadly side effects. 

The case was certified by the Illinois 
State court as a class action on behalf 
of all of the purchasers of this drug in 
Illinois, and the case would apply New 
Jersey law as the violation of the con-
sumer fraud statute. Shortly after the 
class was certified, the parties agreed 

to a settlement, and here was the set-
tlement: Class members, those who 
bought the drug Rezulin, would receive 
up to 85 percent of their out-of-pocket 
expenses related to the prescription 
drug. 

While Warner Lambert’s liability for 
concealing the true dangers is clear, 
look what happened when you see the 
same lawsuit brought to a Federal 
court, which this underlying bill would 
try to achieve, as opposed to Illinois 
State court. When this lawsuit was 
brought in a Federal court in the 
Southern District of New York, that 
Federal court denied class certification 
and basically came to the conclusion 
that if the drug was dangerous, there 
would be an awful lot of personal in-
jury cases filed. Therefore, this class 
action wasn’t necessary. 

The Illinois trial court disagreed. As 
a result, the victims in Illinois re-
ceived compensation. It turned out 
they were going to receive up to 85 per-
cent of their out-of-pocket expenses for 
this drug. That is an example of a class 
action lawsuit. 

You go to the doctor tomorrow. He 
prescribes a drug. You find it was over-
priced or dangerous and an effort is 
made to say to the pharmaceutical 
company you cannot benefit from these 
ill-gotten gains, you must pay back to 
the consumers what you overcharged. 
A class of consumers who brought the 
drug came together and they received 
the money back from the pharma-
ceutical company, as they did in this 
class action case. This is an illustra-
tion. In Illinois, the case went forward. 
Consumers had money come back to 
them. In the Federal court, the case 
was basically stopped. 

Here is another one. This involves a 
New York State court certifying a 
class of over 200 nursing home resi-
dents living at Barnwell Nursing Home 
in Valatie, NY. 

In the process of certification, it was 
found the Barnwell Nursing Home resi-
dents potentially received substandard 
care, violating the public health laws 
of the State, which protect nursing 
home residents from the deprivation of 
basic necessities like heat, good food, 
privacy, and socialization. 

The plaintiff died of septic shock be-
cause she was neglected by nursing 
home staff. Following her death, the 
New York Department of Public Health 
issued a 24-page statement of defi-
ciencies at the Barnwell home. The 
reason I raise this is to give you an 
idea of the variety of class action 
cases. Here, 200 residents of a nursing 
home were not receiving what they 
were required to receive under State 
law. One died from neglect in that 
nursing home. They came together as a 
class to say the nursing home was not 
treating them fairly. Some would 
argue, why didn’t they file individual 
lawsuits? How likely is it your grand-
father or grandmother who is in a nurs-
ing home will look for a lawyer to fight 
a lawsuit in court, when in fact they 
have been treated wrongly? But as a 

class they stand together, bring the 
lawsuit, and they can recover. 

There are so many other cases. Here 
is one. On July 26, 1993, the chemical 
Oleum, a sulfuric acid compound, 
leaked from a railroad tank car at Gen-
eral Chemical’s Richmond, CA, plant. 
General Chemical, based in New Jer-
sey, is one of the largest manufacturers 
of sulfuric acid in America. The leak 
caused a cloud to spread over North 
Richmond, CA, a heavily populated 
community. Over 24,000 people sought 
medical treatment in the days fol-
lowing the leak. General Chemical en-
tered into a $180 million class action 
settlement with 60,000 northern Cali-
fornia residents who were injured or 
sought treatment from the effects of 
the release of this dangerous gas. While 
only California residents were injured 
and the harm occurred only in Cali-
fornia, this case would have been re-
moved from California courts under the 
bill we are considering to a Federal 
court. Why? Because the company, 
General Chemical, was based in New 
Jersey. All of the injuries were in Cali-
fornia, all the victims were in Cali-
fornia, the actual harm occurred in 
California, the company was doing 
business in California, transporting its 
chemicals. Yet under this bill they 
could not be sued in a California court. 

We talk about dangerous drugs. Post-
al workers were given Cipro after the 
anthrax attacks of 2001. We remember 
that on Capitol Hill. Many of them 
were from New Jersey. The postal 
workers filed a class action in New Jer-
sey State court for damages and harm 
arising from the drug’s side effects. 
The suit was filed against Bayer AG— 
you have heard of Bayer Aspirin; it’s 
the same German company—and its 
U.S. subsidiary that is based in Penn-
sylvania, as well as against several 
New Jersey hospitals. The side effects 
listed in the suit include joint and ten-
don injuries; neurologic, cardiologic, or 
central nervous system disorders; and 
gastrointestinal disorders. Bayer sold 
the drug. The people who used it were 
largely from New Jersey. Bayer was a 
company based in Pennsylvania, but 
doing business in New Jersey. 

In this case, while several named de-
fendants are New Jersey hospitals, the 
case would have been removed to Fed-
eral court. The reason behind this is 
not only to move them to Federal 
court, but to make it less likely the 
cases could be successfully filed. We 
have seen, when cases are brought to 
Federal court, they favor less liability. 
We have seen that the Federal courts 
are less likely to certify class. We have 
seen that Federal law discourages Fed-
eral judges from providing remedies 
under State laws. 

The people who brought this bill to 
the floor understand that. Whether it 
is because of a dangerous gas leak in 
California or a drug that is sold in Illi-
nois or New Jersey, they want to limit 
their liability and exposure. So they 
are basically closing the courthouse 
door to hundreds, if not thousands, of 
American citizens. 
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Whether we are talking about envi-

ronmental pollution that is dangerous 
to our families caused by an out-of- 
State company, or about a dangerous 
gas leak here, the purpose of this bill is 
to make it more difficult for injured 
individuals, injured customers, and in-
jured families to recover. 

Why in the world would we do this? 
We do this because the businesses that 
are being sued by these class action 
lawsuits do not want to be exposed to 
these lawsuits. By having less exposure 
to these lawsuits, they will be able to 
keep more money. They will not pay 
out as much to those who have been in-
jured or aggrieved. That is a natural 
business reaction. They want to maxi-
mize profits. Businesses want to do 
that. But is that the right reaction of 
the Senate to ignore the victims in 
these lawsuits, to ignore the people 
who come together because they have 
been hurt, damaged, or lost money, and 
to say instead we are going to protect 
these corporations from these law-
suits? 

There are ways of tightening up the 
laws when it comes to class actions. I 
would support them. I think there are 
frivolous class actions that should not 
go forward. I think some of these cou-
pon settlements as part of these class 
action lawsuits border on the ridicu-
lous if not cross the border. 

There is a lot we can do to tighten up 
the law. But why is it the only thing 
this Senate has been about in its de-
bate over the last several years is lim-
iting the opportunity of an American 
citizen to have a day in court? Why is 
it that is what is driving the Senate 
agenda? 

It is important for us to understand 
that when it comes to the priorities of 
this Nation, we need to establish one 
priority over all, and that is the pri-
ority of equal justice under the law. 

If a resident of Nebraska or Illinois 
or New York were injured by a product 
sold in their State by a company li-
censed to do business in their State, I 
believe they should be able to go to 
their State court and file a class action 
and ask that it be certified. This under-
lying bill says they cannot, and I refer 
to page 15, subsection 2, and I will read 
it: 

The district courts— 

Federal courts— 
shall have original jurisdiction of any civil 
action in which the matter in controversy 
exceeds the sum or value of $5,000,000, exclu-
sive of interest and costs, and is a class ac-
tion in which 

(A) any member of a class of plaintiffs is a 
citizen of a State different from any defend-
ant. . . . 

If a corporation is incorporated in 
Delaware or any other State and does 
business in your State, this is an auto-
matic pass. This means your class ac-
tion lawsuit goes automatically to 
Federal court. 

Chief Justice Rehnquist across the 
street does not give us much advice— 
separation of powers, two different 
branches of Government—but he has 

given advice on this issue: Please do 
not pass these bills. Please do not send 
these class actions to Federal court. 

Those of us who sit on the Judiciary 
Committee know many of our Federal 
courts are extremely busy. They are 
dealing with cases involving criminal 
law, terrorism, and a very crowded 
civil docket already. What this bill 
would do is send these same complex 
class action lawsuits, now in State 
courts, off to the Federal courts in 
large number. Chief Justice Rehnquist 
has advised us that the Federal court 
system is not ready to receive these 
cases. 

What does that mean? It means the 
people who are in the classes will not 
get their day in court. Justice will be 
delayed and ultimately denied to them, 
and that is part of the strategy. The 
strategy is to make it extremely dif-
ficult to bring a class action lawsuit, 
to limit the opportunities for those 
who have been injured, either in body 
or in monetary loss, from having their 
day in court. 

This bill has bipartisan sponsorship. 
There are 10 or 11 Democrats who sup-
port it. I am sure they will speak on 
behalf of it, but from where I am stand-
ing, I think this goes far beyond class 
action reform. This is an effort to close 
the courthouse doors. For some, that is 
fine. They say, fine, don’t let them go 
to court because it means they will 
have lawyers and lawyers will be paid 
fees and we do not want to see that 
sort of situation. 

Time and again, when we tell the sto-
ries of the individuals who have been 
harmed or injured, who are looking for 
someplace to turn, they cannot find a 
law that has been passed by Congress 
that gives them a fighting chance, they 
cannot find an agency of the Govern-
ment that is going to protect them. 
Their only recourse and final recourse 
is to go to court. The purpose of this 
Class Action Fairness Act of 2004 is to 
close the courthouse door to hundreds, 
if not thousands, of Americans who buy 
defective products, who are exposed to 
dangerous pollution, who are buying 
drugs that, frankly, are unsafe and be-
lieve the pharmaceutical companies 
should be held accountable. This bill 
will close the courthouse door and 
make it extremely difficult, if not im-
possible, for them to pursue their legal 
course of action. 

I think that is the wrong way to go. 
I know the business community and 
the special interests behind them think 
the fewer lawsuits filed against them 
the better. I assume if my job in life 
were to maximize profits in these com-
panies, I would think the same thing. 
But that is not our job. Our job is to 
provide equal access under the law to 
all Americans. 

This bill, the class action fairness 
bill, is going to restrict, reduce, and 
deny access to the court system for 
Americans who have been injured. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New York. 

Mr. SCHUMER. Mr. President, I ask 
to be recognized for 10 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. Mr. President, I rise 
today to express my support for S. 2062, 
the Class Action Fairness Act. Until 
this morning, I was very hopeful we 
would finally have the opportunity to 
discuss this important issue and move 
the bill forward. 

As is well known now, last fall I 
joined with my colleagues, the Senator 
from Connecticut, Mr. DODD, and the 
Senator from Louisiana, Ms. LANDRIEU, 
to help craft a compromise that now 
constitutes the bill before us. Because I 
have worked long and hard to move 
this bill forward, I was very dis-
appointed at the turn of events earlier 
today. 

We have two strains going on here 
that are sort of colliding, and I do not 
think they should necessarily collide. 
One is the desire of a majority in this 
Chamber—62 at last count—on both 
sides of the aisle to move the class ac-
tion bill forward, and that desire re-
mains. That burns brightly in my 
breast. I think we should move this 
bill. There has been a lot of work put 
into it. There have been compromises 
along the road. It strikes a fair bal-
ance, and I will talk more about that 
in a minute. 

We also have the workings of the 
Senate, and that always is grafted on 
top of whatever legislation we have. We 
all know the majority party is allowed 
to set the agenda, and next week, for 
instance, we are doing a constitutional 
amendment against gay marriage, 
which no one thinks will come close to 
the two-thirds vote, but it is the ma-
jority’s right to set that agenda. That 
is fair. But just as it is the majority’s 
right to set the agenda, it is the mi-
nority’s right to offer amendments— 
some germane, some not—on whatever 
is before us. That is what has always 
kept the balance in this Chamber. The 
majority does not have complete con-
trol of what is on the agenda because of 
our nongermaneness rule. That is what 
distinguishes us more than anything 
else, at least procedurally, from the 
House of Representatives where the 
Rules Committee can block off all 
amendments, and the majority can 
have iron-tight control. 

To me, this fits the Founding Fa-
thers’ basic conception of the Senate as 
the cooling saucer. When the majority 
has certain rights, it slow things down, 
there is no question about it. 

That delay—delay is the wrong 
word—but that sort of more careful 
rendering of the process often makes 
better legislation. As we know, the 
Founding Fathers were afraid that leg-
islation would move too quickly 
through the body, and the Senate em-
bodies that. 

This morning, I thought the offer of 
the Senator from South Dakota, Mr. 
DASCHLE, was extremely reasonable. He 
said let us do four or five nongermane 
amendments and then proceed to the 

VerDate May 21 2004 01:47 Jul 08, 2004 Jkt 029060 PO 00000 Frm 00029 Fmt 4624 Sfmt 0634 E:\CR\FM\G07JY6.074 S07PT1



CONGRESSIONAL RECORD — SENATES7718 July 7, 2004 
germane amendments. I do not recall if 
he said it on the Senate floor—I did not 
hear his whole speech—but he has said 
to all of us on the Democratic side who 
want to move class action reform that 
we would not take hours and hours and 
days and days on each of the non-
germane amendments; that the debate 
would be done rather quickly. Well, 
that is the minority’s right. That is 
what it is all about. 

When Senators DODD, LANDRIEU, CAR-
PER, KOHL, and I, all of whom have 
worked so long and hard on this bill, 
met with the majority leader and oth-
ers, we made it perfectly clear about 
the right of the minority to offer a lim-
ited number of nongermane amend-
ments, not one but a number. When 
Senator DASCHLE said five, that seemed 
perfectly reasonable to us, and that 
was rejected by the majority leader. 
This puts us and the whole class action 
bill at risk. 

Make no mistake about it, if we can-
not work this out, we will not have a 
bill. Even if we do work it out, it is 
going to be difficult enough to get a 
bill. The kinds of abuses I have worried 
about and why I was willing to step for-
ward and support this bill as modified 
will be lost. 

So the first thing I will do today is 
make a plea to our majority leader, 
who I believe does operate in good 
faith—I realize he has a fractious cau-
cus behind him and there are different 
opinions within that caucus, but I urge 
the majority leader to reconsider his 
rejection or objection to Senator 
DASCHLE’s offer, which I thought was 
fair and reasonable. I know that my 
colleague from Connecticut, Senator 
DODD, thinks that because I heard him 
speak on the floor earlier today. I 
think it would be seen as reasonable as 
well, if I am not speaking out of turn, 
by most of my colleagues on this side 
of the aisle, the 10, 11, or 12 of us who 
support class action reform. 

So make no mistake about it, if the 
bill does not move forward, it is be-
cause the majority was unwilling to 
allow the Senate to proceed as usual, 
which is to allow some nongermane 
amendments. 

For many on our side of the aisle— 
not me because I support it—this is a 
bitter pill to swallow. To then add in-
sult to injury saying no nongermane 
amendments are allowed will be the 
straw that breaks the camel’s back. 
Even allowing one nongermane amend-
ment would not be enough. 

So, again, I renew my plea to the ma-
jority leader—and I want to under-
score, again, I met with him numerous 
times on this legislation, and I believe 
he is functioning in good faith and he 
wants a bill—to reconsider Senator 
DASCHLE’s offer. It will not take much 
time. My guess is we can consider 
those amendments quickly. 

Of the five that I have heard about, 
two are Republican amendments. We 
all heard the good Senator from Idaho 
who seems to want to be able to offer 
his amendment, an amendment that I 

support on the floor, and I think one of 
the others is from the Senator from Ar-
izona, Mr. MCCAIN. So it is hardly that 
the nongermane amendments are a 
Democratic wish list. If there are five, 
and two are Republican and three Dem-
ocrat, that seems to be a pretty fair di-
vision. 

I renew my plea to the majority lead-
er to accept Senator DASCHLE’s offer, 
which I think was fair and reasonable. 
If not, we risk having no bill, despite 
the efforts of many of us. 

I want to discuss for a minute why I 
support this legislation. I have been 
concerned for some time that lawsuits 
have gotten out of control in America. 
I am not one of those who think law-
suits have no use. I think they have 
plenty of use and they are needed. 
Often those without power, it is their 
only bit of power to get redress. There 
is no question about it. 

At a time when we are pulling back 
from governmental regulation—I would 
much prefer to see government regu-
late, whether it is pollution, health 
care, or other things, than have law-
suits do it. Lawsuits are sort of a hit- 
or-miss way. But the impetus for law-
suits increases as the impetus for gov-
ernment regulation decreases, and ob-
viously in this administration it has. 

Having said that, I still believe we 
need lawsuits, but they should be done 
fairly. One of my big beefs is that for 
some time now too many lawsuits have 
been filed in local State courts that 
have no connection to the plaintiff, the 
defendant, or the conduct at issue. This 
allows forum shopping. Forum shop-
ping is something that undercuts the 
basic fairness of our justice system. 

Certain courts in certain places—and 
people have talked about it earlier 
today—have become magnets for all 
kinds of lawsuits. Some of these law-
suits are meritorious; some are not 
meritorious. In either scenario, my 
strong belief is that if the case affects 
the Nation as a whole, it should be 
heard in Federal court. One should not 
have a judge in a small county make 
law for all of America. Maybe that 
judge will make good law, but the odds 
are that parochial concerns will be too 
strong in that type of decision. 

For that reason, I agreed with my 
colleagues who support this bill that 
something needed to be done to rein in 
forum shopping and abusive class ac-
tion litigation tactics. When con-
sumers allege that a product sold na-
tionwide to consumers in all 50 States 
is defective, it ought to be a Federal 
court to decide that case. Actually, my 
belief is that probably there should be 
Federal law to decide those kinds of 
cases, and eventually we will probably 
move in that direction, but at the very 
least it ought to be the Federal court. 

This bill does not take away anyone’s 
right to sue or his or her ability to 
bring a suit as a class action. I oppose 
such legislation. I would not want to 
eliminate class actions. Instead, the 
bill ensures that consumers, employ-
ees, and all citizens have an oppor-

tunity to have their class action heard 
in court, but it is a Federal court. 

We worked hard to improve the bill. 
The agreement that we have struck on 
class action lawsuits preserves the 
ability of Americans to bring lawsuits 
in a fair and responsible way, while 
doing away with forum shopping and 
other abusive tactics. This is why the 
three of us, Senators LANDRIEU, DODD, 
and myself, were willing to stick our 
necks out a little bit and work on this 
compromise with Senator KOHL, who 
has been a leader on this issue on the 
Judiciary Committee, and Senator 
CARPER, who has championed the pro-
posal for so long. We want to see the 
bill move forward. 

The bottom line is that it will not 
unless the Democratic leader—and I 
want to salute the Democratic leader. 
He does not like this. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. SCHUMER. I ask unanimous con-
sent for an additional 3 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. I salute our Demo-
cratic leader. I know, because he has 
expressed it to me in very clear terms, 
how much he dislikes this bill. Instead 
of trying to delay, he has come up with 
a reasonable proposal. 

As I said, the bill is a bitter pill for 
many to swallow. They have a different 
view on class action lawsuits than I do 
or my good friend from California, who 
just came into the Chamber, but they 
are willing to do it because they know 
there is a majority of 61 or 62 who basi-
cally support this proposal. 

So the bottom line, again, is the Sen-
ator from South Dakota has made a 
reasonable proposal. He is not offering 
dilatory tactics, and I hope that pro-
posal will be accepted. 

I have not been a Member of this 
body as long as many of my colleagues, 
but in my 6 years, I have come to ap-
preciate that the Senate is designed to 
be a deliberative body. Sometimes the 
Senate lives up to this grand tradition 
of debate and process very well, but at 
other times, and that is what it looks 
like is happening up to now today, we 
fail. We have to let the deliberative 
process of the Senate take its course if 
the Class Action Fairness Act is to be-
come law. 

Mr. President, I yield the remainder 
of my time and yield the floor. 

The PRESIDING OFFICER (Mr. 
SUNUNU). The Senator from California. 

Mrs. FEINSTEIN. Mr. President, I 
rise to speak on this bill. 

The PRESIDING OFFICER. The time 
on the minority side has expired. 

Mrs. FEINSTEIN. I was going to 
speak in favor of the bill. 

The PRESIDING OFFICER. The time 
on the proponent’s side contains 55 
minutes, so the Senator is recognized. 

Mrs. FEINSTEIN. I appreciate that. 
Mr. President, I wish to speak in 

favor of the bill, but I also wish to say 
that I very much hope some accommo-
dation can be reached so this bill can 
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come to a vote. It is an important bill. 
It is a bill that deals with a very real 
problem, and I would like to challenge 
every Member of this august body to 
read this bill. I have read it twice. It is 
easily understood. It is in very plain 
English. It essentially provides a guide 
to consumers as to the protocols and 
regulations that govern what has been 
a murky area of class action lawsuits. 
It is legislation that is long overdue. 

I very much appreciate the position 
of my leader, Senator DASCHLE, in 
wanting to protect our minority rights, 
in wanting to have an opportunity to 
have a debate on bills that Members on 
this side think are extraordinarily im-
portant, as do Members on the other 
side. In the past, a fair way has been 
found, so I hope that will be the case. 

As I said, I believe the way class ac-
tions are conducted is, in fact, a real 
problem. I have spent a considerable 
amount of time on the issue through 
Judiciary hearings, many personal 
meetings with those on both sides of 
the issues, plaintiffs and defendants, 
and a lot of time and energy on re-
search and analysis. I eventually came 
to the conclusion that the supporters 
of this bill have clearly identified this 
problem and have come up with a rea-
soned solution. 

More than identifying the problem, 
the supporters of this bill—Senator 
KOHL, Senator GRASSLEY, Senator CAR-
PER, and others—have worked dili-
gently over the course of the last few 
years to answer criticisms and con-
cerns, to address real issues, and even 
to make significant changes in the 
original legislation, changes that made 
this bill better at every single turn. 
The bill before us, then, is the result of 
many changes and compromises, both 
in the Judiciary Committee and more 
recently changes made after further 
negotiations with Senator SCHUMER 
and others pending floor action. Sim-
ply put, the legislation in its current 
form is more moderate, more reasoned, 
and will be more effective than past 
versions of the bill. 

I thank Senators HATCH, GRASSLEY, 
and KOHL for so diligently working 
with me and others throughout this 
process to correct a number of poten-
tial problems or areas of confusion that 
were within the original bill. I know 
they have many forces pulling on them 
from all sides, and I appreciate the 
time they spent in addressing these 
concerns. 

Let me talk a little bit about the leg-
islation and what it does and how I be-
came involved in it. I will never forget 
a hearing before the Senate Judiciary 
Committee 2 years ago. At that hear-
ing, we heard from a woman by the 
name of Hilda Bankston. She owned a 
small pharmacy with her late husband, 
in Mississippi. Since that time, Mrs. 
Bankston sent a letter to us, and she 
summed up her testimony before the 
committee. I want to read it to you. 

My name is Hilda Bankston and I live in 
Fayette, Mississippi. I am a former small 
business owner who was victimized by law-

yers looking to strike it rich in Jefferson 
County and I write to you today to tell you 
that our legal system is broken and that the 
Class Action Fairness Act will help fix it. 

Over the next few days, et cetera, et 
cetera, we will be debating this legisla-
tion. This is the important part, this is 
what she said in committee, and this is 
the overarching need to stop forum 
shopping: 

For thirty years, my husband, Navy Sea-
man Fourth Class Mitchell Bankston, and I 
lived our dream, owning and operating 
Bankston Drugstore in Fayette, Mississippi. 
We worked hard and my husband built a 
solid reputation as a caring, honest phar-
macist. 

But our world and our dreams were shaken 
to their foundation in 1999, when Bankston 
Drugstore was named as a defendant in a na-
tional class action lawsuit brought in Jeffer-
son County against one of the nation’s larg-
est drug companies, the manufacturer of 
Fen-Phen, an FDA-approved drug for weight 
loss. 

Here is where it gets difficult, and 
now I am speaking, not quoting Mrs. 
Bankston. Fen-Phen certainly had 
problems. The reason for litigation can 
be very clear. However, the rationale 
for forum shopping and, more impor-
tantly, how forum shopping is con-
ducted, is what this letter and what 
Hilda Bankston’s story is all about. 

Though Mississippi law does not allow for 
class action lawsuits, it does allow for con-
solidation of lawsuits or mass actions as 
long as the case involves a plaintiff or de-
fendant from Mississippi. 

Here it is: 
Since ours was the only drugstore in Jef-

ferson County and had filled a prescription 
for Fen-Phen, a drug whose manufacturer is 
headquartered in New Jersey, the plaintiffs’ 
attorney named us in their lawsuits so they 
could keep the case in a place already known 
for its lawsuit-friendly environment. They 
could use our records as a virtual database of 
potential clients. 

So not only was she not involved, 
they just happened to fill a prescrip-
tion and they became a source for liti-
gation. 

Mitch had always taken the utmost care 
and caution with his patients. As the Fen- 
Phen case drew more attention, he became 
increasingly concerned about what our cus-
tomers would think. His integrity, honor, 
and reputation were on the line. Overnight, 
our life’s work had gone from serving the 
public’s health to becoming a means to an 
end for some trial lawyers to cash in on lu-
crative class action lawsuits. 

Three weeks after being named in the law-
suit, Mitch, who was 58 years old and in good 
health, died suddenly of a massive heart at-
tack. In the midst of my grief, I was called 
to testify in the first Fen-Phen trial. 

I sold the pharmacy in 2000, but have spent 
many years since retrieving records for 
plaintiffs and getting dragged into court 
again and again to testify in hundreds of na-
tional lawsuits brought in Jefferson County 
against the pharmacy and out-of-state man-
ufacturers of other drugs. Class action attor-
neys have caused me to spend countless 
hours retrieving information for potential 
plaintiffs. I’ve searched record after record 
and made copy after copy for use against me. 
At times, the bookwork has been so exten-
sive that I have lost track of the specific 
cases. I had to hire personnel to watch the 
store while I was dragged into court on nu-

merous occasions to testify. I endured the 
whispers and questions of my customers and 
neighbors wondering what we did to end up 
in court so often. And, I spent many sleep-
less nights wondering if my business would 
survive the tidal wave of lawsuits cresting 
over it. Today, even though I no longer own 
the drugstore, I still get named as a defend-
ant time and again. 

This lawsuit frenzy has hurt my family and 
my community. Businesses will no longer lo-
cate in Jefferson County because of fear of 
litigation. The county’s reputation has driv-
en liability insurance rates through the roof. 

No small business should have to endure 
the nightmares I have experienced. I’m not a 
lawyer, but to me, something is wrong with 
our legal system when innocent bystanders 
are little more than pawns for lawyers seek-
ing to win the ‘‘jackpot’’ in Jefferson Coun-
ty—or any other county in the United States 
where lawsuits are ‘‘big business.’’ 

This is really the point. I heard the 
distinguished Senator from Illinois 
make a very important point about the 
different kinds of cases that are in-
volved. But what we are talking about 
is forum shopping. It is specifically set-
ting up a class action to be able to get 
that case into a specific place, a friend-
ly county. 

The Bankstons were actually sued 
more than 100 times for doing nothing 
other than filling legal prescriptions. 
The pharmacy had done nothing wrong. 
They were the only drugstore in the 
county, a county that was so plaintiff 
friendly, I am told, that there are actu-
ally more plaintiffs than residents. 

Because of the arcane and problem-
atic rules now governing class actions 
in U.S. courts, the plaintiffs’ lawyers 
shopping for a friendly court just need-
ed to name a local business in order to 
file their national lawsuit in that coun-
ty. That is all it took. Before they 
knew it, the Bankstons were defend-
ants in dozens of essentially frivolous 
suits against their small pharmacy. 

This was a family torn apart by liti-
gation. I use this case because, of all 
the hearings that have been held in the 
Judiciary Committee in 12 years, this 
woman made a profound impression on 
me as I sat there hour after hour and 
listened to the testimony. 

Let me hasten to say that this abuse 
comes from just some class action law-
yers—not all of them but some—who 
forum shop national class action law-
suits and file them in States and coun-
ties where they know the court will ap-
prove settlements favorable to them 
without concern for class members. 

What does this bill do? The amended 
Class Action Fairness Act goes a long 
way toward stopping forum shopping 
by allowing Federal courts to hear na-
tional class action lawsuits that in-
volve plaintiffs and defendants from 
different States and which involve 
more than 5 million in claims. I think 
the original bill was 2 million. We 
amended it in committee to make it 
even bigger so we could be sure as to 
the kinds of cases that would be af-
fected. 

The Framers of the Constitution 
wanted Federal courts to settle dis-
putes between citizens of different 
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States. They wanted Federal courts to 
settle disputes between different citi-
zens of different States. The Constitu-
tion itself states that the Federal judi-
cial power ‘‘shall extend . . . to con-
troversies between citizens of different 
States.’’ 

Historically, this meant that when 
one person sues another person who 
lives in another State, or sues a com-
pany headquartered in another State, 
the suit can be moved to Federal court 
with some limitations. 

Class actions involve more citizens in 
more States, more money, and more 
interstate commerce ramifications 
than any other type of civil litigation. 
It only stands to reason that many of 
these cases should be heard in Federal 
courts. Yet an anomaly in our current 
law has resulted in a disparity wherein 
class actions are treated differently 
than regular cases and often stay in 
State court. The current rules of proce-
dure have not kept up with the times, 
and the result is a broken system that 
has strayed far from the Framers’ in-
tent. 

This bill does a number of things. 
First, the bill contains a ‘‘consumer 
class action bill of rights’’—and it is 
important, and you will really see it is 
understandable—to provide greater in-
formation and greater oversight of set-
tlements that might unfairly benefit 
attorneys at the expense of truly in-
jured parties. 

Let me give you some examples. The 
bill ensures that judges review the fair-
ness of proposed settlements if those 
settlements provide only coupons to 
the plaintiffs. What is wrong with 
that? Coupons are a real problem. They 
are a way by which a plaintiff actually 
receives very little or something that 
is very difficult to recover. 

Second, it bans settlements that ac-
tually impose net costs on class mem-
bers. I could read letters from individ-
uals where they actually came out the 
losers in these suits. 

Third, it requires that all settle-
ments be written in plain English so all 
class members can understand their 
rights. How can anybody fault that? 
Write it so people who read them can 
understand what they say. 

The bill also provides that State at-
torneys general can review settlements 
involving plaintiffs from their States 
so the consumers get an extra level of 
protection from someone elected to 
serve—not just plaintiffs’ attorneys 
who may be trying to get the best set-
tlement for their own interests. 

Second, and of greater impact, the 
legislation creates a new set of rules 
for when a class action may be ‘‘re-
moved’’ to Federal court. 

These new rules are diversity re-
quirements modified in committee and 
again since then make it clear that 
cases which are truly national in scope 
should be removed to Federal court. 
But equally important, the rules pre-
serve truly State actions so those con-
fined to one State remain in State 
courts. 

Since I have offered this amendment 
in committee, the so-called diversity 
amendment, I believe it made it much 
better, more narrowly tailored. I think 
my amendment went right to the heart 
of the bill and its purpose. So I would 
like to spend a few minutes to talk 
about these amendments, how it 
changed the original bill and the ways 
in which I believe it is more clear, 
more fair, and more workable. 

I offered one amendment, cospon-
sored by Senators HATCH, KOHL, and 
GRASSLEY, that was meant to do two 
things. First, it simplifies the diversity 
jurisdiction section of the bill. Second, 
it narrows the scope of the bill by re-
ducing the number of cases that auto-
matically go to Federal court. This 
will allow Federal courts to focus on 
the cases that are truly national in 
scope rather than cases that really be-
long in State courts. 

This amendment only addressed the 
jurisdiction issues. It did nothing to 
change the rest of the bill which con-
tains very important protections for 
consumers, and it makes the whole set-
tlement process much more fair. Let 
me explain it. 

The original class action bill essen-
tially moved all class actions of a cer-
tain size—I think more than 2 mil-
lion—to Federal court unless ‘‘a sub-
stantial majority of the members of 
the proposed class and the primary de-
fendants are citizens of the State in 
which the action was originally filed.’’ 

The case will be governed primarily 
by the laws of that State. 

The original bill says that all class 
actions where a substantial majority of 
the members of the class and the de-
fendants are citizens of the State 
would be moved to the Federal court. 

We changed that. The standard was 
vague and it was prone to moving some 
truly State class actions into Federal 
court. 

My amendment, which was accepted 
by the committee, changed the law in 
this section to split the jurisdiction 
into thirds. Now there is less ambi-
guity about where a case will end up, 
and more cases remain in State court. 

Let me explain that. If more than 
two-thirds of the plaintiffs are from 
the same State as the primary defend-
ant, the case automatically stays in 
State court—it is clear; it is defined in 
the bill—even if both parties ask for it 
to be removed to Federal court. It is 
very different from the original bill. If 
we have two-thirds of the plaintiffs and 
the defendant company in a State, the 
case stays in the State. 

If fewer than one-third of the plain-
tiffs are from the same State as the 
primary defendant, the case may auto-
matically be removed to Federal court. 
Remember, this happens if one of the 
parties asks for removal. Otherwise, 
these cases, too, stay in State court. 
This may have escaped a lot of people. 
So even when there are fewer than one- 
third of the plaintiffs from the same 
State as the primary defendant, the 
case remains in State court unless one 
of the parties asks to remove it. 

Now we are talking about the middle 
third in this diversity. We have a third, 
a third in the middle, a third on the 
end. In the middle third of cases, where 
between one-third and two-thirds of 
plaintiffs are from the same State as 
the primary defendant, the amendment 
gives the Federal judge discretion to 
accept removal or remand the case 
back to the State based on a number of 
factors. In determining whether one of 
these middle third cases would go to 
Federal or State court, the amendment 
directed the Federal judge to consider 
these facts: 

First, the judge must examine wheth-
er the case represents primarily a 
State issue or whether it is of national 
impact. There are strong arguments to 
be made that State judges should not 
be making national law. This provision 
is meant to reach into that issue. 

Second, the judge must consider 
whether the number of plaintiffs from 
the defendant’s home State is much 
larger than the number of plaintiffs 
from any other State. In other words, 
there may be a case where 40 percent of 
the plaintiffs from California and no 
other State has more than a couple 
percent of the class. California law 
would apply. So even though the Cali-
fornia plaintiffs do not make up an ab-
solute majority of a class, they would 
clearly be the predominant portion of 
the class. If it is a State issue, such a 
case would remain in State court. The 
Federal judge would also look at 
whether the case was filed in State 
court simply because the plaintiffs are 
trying to game the system, perhaps by 
forum shopping for the best court, even 
when the case would better be tried 
elsewhere. 

Finally, the judge is directed to look 
at whether this is the only class action 
likely to be filed on the same subject— 
this is important—or whether there are 
likely to be others with the same facts 
at issue. This factor has been even fur-
ther refined to provide that a judge 
need not consider whether similar class 
actions may be filed but only whether 
similar class actions have actually 
been filed in the last 3 years. In order 
to avoid duplication, the judge would 
look at whether there were other like 
actions filed in the last 3 years. 

Considering duplicative class actions 
is important because the Federal 
courts have a system in place to con-
solidate multidistrict litigation. It 
may therefore be better to have all du-
plicative class action cases move to 
Federal court simply to save time and 
make the process more efficient. If a 
case stays in State court it cannot be 
consolidated with similar cases out of 
State. Therefore, we might end up with 
50 State judges deciding 50 cases in-
volving exactly the same defendant and 
exactly the same fact pattern. That 
does not make much sense. It is some-
thing that the judicial conference has 
recommended we fix. And we do. 

The amendment also raised the min-
imum amount of money that needs to 
be at issue before a class action can 
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make it to Federal court. The original 
bill set that amount at $2 million. My 
amendment raised it to $5 million to 
further limit the number of cases that 
move to Federal court and to assure 
that it is only truly big national cases 
that do. 

The effect of this amendment, I hope, 
will be to make the system more trans-
parent so that plaintiffs and defendants 
know where a case will go when it is 
filed, and it will force truly State cases 
to stay in State court while allowing 
truly national cases to go to Federal 
court. 

Under current law, an attorney can 
avoid Federal court simply by making 
sure that at least one plaintiff is from 
the same State as at least one defend-
ant. This allows for cases to be shopped 
to whatever forum may have the most 
sympathetic juries, no matter where 
the case should truly be heard. Under 
this modified bill, this forum shopping 
would be eliminated. 

The second amendment I offered in 
committee, which was also accepted 
and has been only slightly modified, 
was designed to deal with a provision 
that was added to the original class ac-
tion bill apparently to specifically tar-
get a California law. That law allows 
individuals in California to sue on be-
half of the general public in lieu of the 
attorney general. Other States have or 
are considering similar legislation, but 
California is on the forefront of this 
issue, so it was California law, more 
than the law of any other State, that 
was targeted by this provision in the 
original bill. 

The so-called private attorney gen-
eral actions allow groups such as the 
Sierra Club, local district attorneys, 
government officials, or even indi-
vidual consumers, to sue large corpora-
tions on behalf of the people of the 
State. In California, these suits are 
generally to recover illegally gained 
profits or to enforce State law against 
companies that do business there. 
These are not true class actions. The 
original bill essentially deemed these 
suits to be class actions and therefore 
would have moved many of them to 
Federal court even if all the plaintiffs 
were in California. 

This was a concern to me and to 
many in California who are concerned 
these citizen suits would be so dramati-
cally affected by a bill that was sup-
posed to be about class actions, not pri-
vate attorney general suits. My amend-
ment and subsequent clarifications of 
that amendment worked out between 
myself, Senators HATCH, GRASSLEY, 
and SPECTER, simply clarify that in 
any case in which an individual pur-
sues one of these private attorney gen-
eral suits on behalf of members of the 
general public, or members of an orga-
nization, unless those suits are actu-
ally filed as class actions, the bill does 
not apply. I want to make that clear. 

If, for instance, a California con-
sumer sued Enron on behalf of the gen-
eral public in an attempt to force 
Enron to disgorge ill-gotten profits and 

return this money to the Government 
of California, this bill would not 
change anything. The case would stay 
in California court. 

I know there will probably be several 
amendments, and I have comments 
about some of those comments, but I 
would like to hold that until the 
amendment is actually presented. 

Let me sum up and then yield the 
floor. Again, a simple reading of this 
bill is very demonstrative because it is 
easily understood. Unlike most bills, it 
is written in simple English. Probably 
the most complicated part is what I 
just went over, the diversity issue. 
One-third, one-third, one-third, with 
the Federal judge having specific areas 
where that judge must make a judg-
ment regarding the middle third as to 
whether this is truly a case national in 
scope and belongs in Federal court or 
whether it should remain in State 
court, offers a viable way of settling 
what has been a process that has been 
grossly criticized, and that is forum 
shopping, and I think with some con-
siderable justification. 

A lot of people have worked very 
hard on this bill. I am hopeful we will 
be able to pass it. I believe the bill in 
itself provides a remedy to what is 
wrong with the present class action 
law, and I support it with great pride. 
I urge my colleagues to support it as 
well. 

I thank the Chair and yield the floor. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The journal clerk proceeded to call 

the roll. 
Mr. HOLLINGS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HOLLINGS. Mr. President, I 
have come to the floor momentarily on 
account of a headline in the Financial 
Times, on page 3, U.S. business hits a 
choice of running mate. It quotes Tom 
Donohue, the president of the U.S. 
Chamber of Commerce, in stating that 
he attacked Mr. EDWARDS in an inter-
view in the Wall Street Journal. He 
warned if Mr. EDWARDS were chosen, 
the group might abandon its tradi-
tional neutrality in Presidential elec-
tions and dedicate the best people and 
the greatest assets to defeating the 
Democratic ticket. 

This is unfortunate. Since I know a 
little bit about the Chamber of Com-
merce, and I know even more about my 
friend Tom Donohue, I want to admon-
ish that they not take that course and 
begin to try to work for ‘‘Main Street’’ 
America rather than ‘‘Main Street’’ 
Shanghai. 

I speak advisedly of the Chamber of 
Commerce. As a young Governor, I was 
the first Governor to take a trip to 
Latin America to develop economically 
our little State of South Carolina. I 
reasoned the Port of Charleston was 300 
nautical miles closer to the Port of Ca-

racas, Venezuela, than New Orleans, 
and New Orleans was always getting 
the Midwest business. But there was no 
reason why we could not bring it to 
Charleston. 

So I went down to Caracas, and to 
the Ports of Santos and Montevideo, 
Buenos Aires, Santiago, and we started 
building up industry there. 

Incidentally, in June of 1960, I made 
a trip to Europe, following my friend 
Luther Hodges of North Carolina. We 
called on the various Dusseldorf, 
Frankfurt, Hamburg, and other towns 
in Germany, and the little State of 
South Carolina now has 126 German in-
dustries. 

We had gone to France in June of 
1960. I called on Michelin. Michelin 
Tire of Paris, France, now has four 
large production facilities and their 
North American headquarters and 
more than 10,000 employees in my 
State. 

We are proud. We are business Demo-
crats. That is my friend JOHN ED-
WARDS. He is a business Democrat. If 
there was one leader in this industrial 
development, it would have been the 
State of North Carolina with its then- 
Governor Luther Hodges. 

Hodges had been the president of the 
New York Rotary Club. He had been 
the vice president of the Marshall Field 
chain before he was Governor. So he 
knew all of those businesspeople. I had 
to compete with him, follow on board, 
so to speak, and try to get the jobs and 
develop businesses. 

One thing we know upfront; that is, 
you have to have a sound fiscal policy. 
We raised taxes in South Carolina. And 
I got the first triple A credit rating. 

So it is nonsense for the Chamber of 
Commerce to call JOHN EDWARDS a 
‘‘wide-eyed liberal’’ and JOHN KERRY a 
‘‘wide-eyed liberal.’’ 

Incidentally, I can tell you when I 
had Gramm-Rudman-Hollings on the 
floor of the Senate, I was opposed by 
the Democratic leader, who voted 
against it; I was opposed by the Demo-
cratic whip, who voted against it; I was 
opposed by the chairman of the Budget 
Committee, my late friend Lawton 
Chiles of Florida. And in spite of that 
opposition, on 14 different votes, up 
and down, we got the majority of 
Democrats to support cutting spending 
and working for a balanced budget. It 
was hailed at that time. Everybody 
talks about President Reagan, and I 
can talk about him advisedly because 
he was outstanding in international 
trade. But let me stick right to this 
particular point. 

In order for Gramm-Rudman-Hol-
lings, I had to go to many so-called lib-
eral friends in the Northeast, and I got 
Senator CHRIS DODD and Senator JOHN 
KERRY, who had just been elected to 
the Senate, to vote for fiscal responsi-
bility. Yes, my friend Senator KERRY 
laid his life on the line in Vietnam. He 
immediately, when he came to the Sen-
ate, laid his political life on the line. 

I know Tom Donohue well. I used to 
work very closely with the American 
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Trucking Association, and I was their 
loyal supporter, still am their loyal 
supporter. I, under Tom Donohue, was 
their man. 

I am telling you, I got every financial 
support and every assistance and what 
have you. I know Tom Donohue, and he 
knows trucking all right, but I never 
have seen him go out and develop an 
industry. Yes, he got on the boards. He 
went big time, just like joining the 
country club. He immediately started 
getting on the boards of all these mul-
tinationals and changing the national 
Chamber of Commerce into the inter-
national, multinational Chamber of 
Commerce. That is my resentment. 
That is why I take the floor. 

I have worked with the Chamber of 
Commerce. Go back home to the State 
of South Carolina and you name a 
county or a city that I hadn’t gotten 
the Chamber of Commerce award. That 
is how I met my friend, Robert Ken-
nedy. I was 1 of the 10 men of the year 
back in 1954, 50 years ago. We met on 
the TOYM program. And, yes, bring it 
right on up to 1992. In 1992, they had a 
fellow named Bob Thompson. He was 
the national president of the U.S. 
Chamber of Commerce, and I was his 
boy. I was the toast of the town and 
got all kind of help because I had held 
up labor law reform on eight up-and- 
down cloture votes. We defeated that 
initiative. We believed in the right to 
work and we didn’t need labor law re-
form. 

I only have to harken to the 8 years 
of President Clinton when we had the 
strongest economy in the history of 
the United States, with all the taxes 
that they are trying to cut. Even with 
all those taxes, we had the 8-year 
record of economic outburst and pro-
duction. 

So what have you. Now comes the 
Chamber of Commerce being admon-
ished by Tom Donohue that we can’t 
have this wild, crazy Senator from 
North Carolina, which is a bellwether 
of industrial development. That is 
where he was grown and that is where 
the people who sent him know him 
best. And now we are going to have 
him depicted by Johnny-come-lately to 
business over at the Chamber of Com-
merce after heading up the trucking 
association for years and totally skew 
trial lawyers. 

You know, I have tried to go quietly, 
and I have stayed off the floor a good 
bit this year. I have had my time. But 
I still struggle. I can’t keep quiet when 
I hear all of this lawyer talk. I prac-
ticed law on both sides of the aisle. I 
represented the electric and gas com-
pany and the bus system. If you want 
to represent a defendant, represent the 
local power company buses. I can tell 
you, come November, everybody slips 
on a green pea in the aisle; everybody 
gets their arm caught in the door; ev-
erybody gets their head bumped or 
whatever else it is. And do you know 
what. They bring these little claims. 
When I say little, in those days they 
were relatively little—$5,000 claim, 
$10,000 claim. 

And the corporate lawyer was lazy. 
They didn’t try the cases. So they set-
tled them out of court and they just 
paid. You see, corporate lawyers are 
the most lazy group in the United 
States. So I backed up all those claims 
and took them to court all during the 
month of December and the Christmas 
holidays and into January. And I won 
my bet with Arthur Williams who was 
president of the electric and gas com-
pany. I saved them over $1 million at 
that particular time. 

The only reason I mention this, you 
don’t brag but you have to talk to the 
record. And what happens is that I 
have been on the side of the corporate 
practice as well as the plaintiffs prac-
tice in punitive damages. I know all 
about them. I have had a hard experi-
ence with them. I have had a hard ex-
perience with every Chamber of Com-
merce in my State and with the na-
tional group. When Tom Donohue 
starts this talk about lawyers, if he 
wants to really save corporate money, 
I wish he would go to the corporate 
lawyers. They talk about frivolous 
claims. Who in the Lord’s world as a 
trial lawyer can afford to be frivolous? 

They have rules of court that get you 
out. Tomorrow you can file, if you as-
sume all the facts alleged in the com-
plaint as being true. You still don’t 
have a cause of action or, if it is a friv-
olous charge, you can take it up under 
rule XI and have it done up. The courts 
take care of these things, but the poll-
sters are like used car salesmen and 
kill all the lawyers and go after trial 
lawyers who have to work for a living. 

What does the trial lawyer do? The 
trial lawyer says: Poor client, haven’t 
you been offered anything for this par-
ticular injury? They said no. Or some-
times they said yes, but they only said 
$200 or $2,000 or $20,000, and that is not 
going to take care of my medical ex-
penses for more than a year. 

We don’t get cases as trial lawyers. 
Talking about ambulance chasers, I 
don’t know how you chase an ambu-
lance, to tell you the truth. I have been 
in practice now for—well, I got in in 
1947—over 50-some years. I practiced 
law up here. It is just like making a 
jury argument. The only thing about it 
is, you can serve on the jury and you 
can vote. I like it better. 

But the point is that we usually get 
the client, once his incident, his acci-
dent, his claim has been totally inves-
tigated by corporate America. I know 
them. I represented them. They have 
investigators. All you have to do is tell 
them, go see this, go see that. When 
you have investigators to go out and 
check the jurors: Go around, by gosh, 
in a particular neighborhood and ask 
questions. What kind of fellow is John 
Adams? Is he liberal or conservative? 
Has he ever had a law case before? 
They have all the resources in the 
world. But the trial lawyer gets it after 
the cake is done and you can’t hardly 
rise it. And it is done falling flat, and 
the poor client is disconcerted and dis-
illusioned and finally gets to you. 

The last case I tried I said, Did you 
go to so-and-so? He knows this kind of 
case better. And I went to another one 
and another one and everything else of 
that kind. And it was an antitrust case. 
I had to brief myself, antitrust work. 
Finally I tried that thing. 

But what I am trying to say is, get 
off of this ambulance chasing issue. No 
trial lawyer, all the ones that you read 
about—Fred Baron, in one of the arti-
cles, an eminent attorney, head of the 
American Trial Lawyers Association 
from Texas. They work. They know 
what they are doing. And they take on 
all the expenses, the investigations, 
the making up of all the models that 
have to be made, pay the photog-
raphers who have to take the pictures. 
In some instances, they pay the med-
ical bills going along. They take a risk 
and take that case on as their own. 
Why? Because they don’t get one red 
cent until they win. They have to win 
all the way through, taking the ex-
penses of all the interrogatories, all 
the depositions, all the motions, all the 
delays, all the frivolity of corporate 
America because that corporate Amer-
ican is sitting up there on the 12th or 
the 25th floor, and the clock is running. 

The biggest cancer we have in the 
law practice is billable hours. This 
crowd down here on K Street is nothing 
but billable hour boys. They don’t try 
cases. They fix you and me. And they 
are the ones who have the unmitigated 
gall to come and talk about frivolous 
claims. They never go to work. They 
take you to a dinner, take you to a 
movie, take you to a weekend down to 
the golf course, take you out to Alaska 
fishing, take you anywhere you want 
to go. 

They never try cases, but the trial 
lawyer does. He has to get prepared, 
and he has to work, and he has to not 
only try that case that might take a 
day, might take a week—some cases 
take several weeks and months—but as 
they try that case, they are carrying 
those expenses all that time. But the 
corporate lawyer is trying to delay it. 
It pays them because their clock is 
running. It pays the trial lawyer to get 
on with the business of trying the case 
and bringing it to a conclusion. I know, 
I have been there on both sides. 

What do you have to do? He has to 
get all 12 jurors—all this about run-
away juries. There are some exorbitant 
verdicts. I have seen in the headlines. 
When we get to debating this thing, 
maybe on legal fees, or class actions, or 
medical malpractice, or whatever it 
is—if the doctors policed themselves as 
the lawyers, they would not have any 
medical malpractice. 

There was a headline down in my 
own backyard how nationally they had 
about 100,000 injuries and deaths last 
year as a result of medical mal-
practice. It would be 200,000, or 300,000, 
or 500,000 if we didn’t have medical 
malpractice. 

What do you think the purpose is of 
being able to recover for somebody 
else’s wrongful act? Heavens above, we 
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have to get all 12 jurors. I can tell you 
now, that defendant, all he has to do is 
get one. Just like they had one on a re-
cent criminal case of some kind. They 
held that thing up and held it up, and 
that one juror said he just wasn’t con-
vinced. 

The jury system is the fundamental 
of not only the British but the Amer-
ican system of jurisprudence. We have 
many sayings of not only Winston 
Churchill and Alexander Hamilton, the 
forefathers about the importance of 
trial by jury, because when you get a 
group of your peers together, they will 
listen to the facts and make an honest 
judgment about it. Sometimes if they 
do go extreme, the trial judge can set 
it aside, or give them an entire new 
trial, or just no verdict at all. 

One of the last cases I had, I had over 
$40,000 in costs and expenses—not time, 
no. I didn’t have any clock. I never 
heard of billable hours. Senator, I have 
never practiced law for a billable hour. 
It means if you send the case or dispose 
of the case and everything else like 
that, you lose. 

The corporate lawyer wants to keep 
all the cases going. He has all the 
hours. He just goes to the club, and on 
the weekend he is off with the chair-
man of the board, and that is all he has 
to do. They keep delaying things. 

You talk about my friend, JOHN ED-
WARDS, is a liberal, some kind of nut 
and some kind of frivolous nonsense 
here. He has worked hard, and the 
Chamber of Commerce ought to know 
that. 

Let’s talk a minute about trade 
itself. It is the fundamental duty of 
Congress to protect—we take an oath 
to preserve, protect, and defend, and we 
have Social Security to protect us from 
the ravages of old age. We have a min-
imum wage to protect us from slave 
labor. We have Medicare and Medicaid 
to protect us from ill health. We have 
clean air and clean water to protect us 
from those environmental poisons. You 
can go right on down the list. We have 
the Army to protect us from within. 

The fundamental of us is to protect 
jobs and the fundamental of us is to 
create jobs. You know what the multi-
nationals have to do? They have to 
move the jobs out because it is cheap-
er. Why? Because of you and me. We 
say that before you can open up in 
manufacturing, you have to have clean 
air, clean water, Social Security, Medi-
care, Medicaid, minimum wage, plant 
closing notice, parental leave, safe 
working place, safe machinery—I can 
go down the list. But you can go to 
Shanghai, China, for 58 cents an hour 
with none of that. 

I called up Walter Allison Dreeny. He 
was an executive of Pirelli. We brought 
him to South Carolina in the Lex-
ington County area. I helped him get 
connected with water and sewer lines. 
He made a heck of a success in the 
fiber glass section of Pirelli. He went 
out on his own and organized what is 
called Avanex on the big board, and he 
was doing good. This was about 5 years 

ago. I learned a lesson. I called Walter 
and I said: Walter, I see where you are 
doing good and we don’t have a plant of 
yours in South Carolina. If you con-
tinue to do well and you expand, I 
would like to get your expansion some-
where in Columbia, where you still 
have a home, or somewhere in our 
State. 

He said, Fritz, I don’t produce any-
thing in this country. 

I said: You don’t? 
He said: No, I have my research and 

sales here. 
He sells the innards of computeriza-

tion and communications, fiberoptic 
stuff. 

He says: I produce in China. When 
you go to China, they will build a bil-
lion. You have a year-to-year contract. 
They have a good and capable work-
force. You got a guarantee. You put a 
quality man there; you get a young 
BYRON DORGAN and say you go to 
Shanghai and oversee this thing— 
somebody you can trust who knows the 
business. He watches it for you. You sit 
on the Internet and you watch it every 
day as to what they have done. You 
visit three or four times a year to see 
how it is going. If the national trend 
goes big, you get an additional con-
tract in China. If it goes bad, you don’t 
have to renew the contract. You have 
no obligation to the labor at all. 

That is what we are competing with. 
That is the reality. Yes, the Chamber 
of Commerce has to understand why 
their task is to make a profit for the 
stockholders. Our task is to build jobs. 
We are not interested in profit. We are 
interested in building the economy, in 
education, in health care, safety, law 
enforcement, yes, and we are interested 
in the economic strength of this coun-
try. 

The security of the United States is 
like a three-legged stool. You have the 
one leg of our values, our stand for in-
dividual freedom, unquestioned the 
world around; you have the second leg 
of the military, unquestioned, the su-
perpower; the third leg, the economic 
leg, has been fractured intentionally. 

I say intentionally fracture because 
after World War II, we had to rebuild 
freedom and capitalism the world 
around us, and we had to more or less 
give up the store. We not only had the 
Marshall plan, the expertise, the 
money, and the equipment, but we gave 
a good part of our own production. 

I had a hearing with President Ken-
nedy in 1961 when he put out his fa-
mous seven-point program showing 
that it was injurious to the national 
security of the United States for us to 
import more than 10 percent of our 
consumption in textiles clothing. I am 
looking around and everywhere I look, 
I can tell my colleagues that 70 percent 
of the clothing is from offshore, im-
ported into the United States. Yes, 84 
percent of the shoes on the floor of this 
Chamber are imported. We are out of 
the shoe business. We are out of my 
textile business. 

Yes, we are going to go out of the 
computer business, and we are going 

out of the semiconductor business. 
Ronald Reagan was the best of the 
best. He saw that during his 8 years. 
And do my colleagues know what 
President Reagan did? He got what 
they called VRAs, voluntary restraint 
agreements, on semiconductors, auto-
mobiles, steel, and machine tools, hand 
tools. Ask Andy Grove of Intel. If 
President Reagan had not put protec-
tionism, a voluntary restraint agree-
ment, on semiconductors, we would not 
have had an Intel. We put that program 
in SEMATECH. It was assistance to 
equalize high technology development 
that was about to go out. 

As I see it, we are about to go out not 
only of textiles but semiconductors, 
automobiles, and other products. We 
have to have basic production. That 
basic production has developed the 
middle class, the strength of America. 
If you want to do away with it, Mr. 
Chamber of Commerce, and move ev-
erything to China all for a profit and 
no country at all—it is scandalous 
what corporate America has been 
doing, running over to Bermuda, evad-
ing and avoiding taxes. 

I saw one report the other day that in 
corporate America, something like 
only 20 percent pay taxes. About 80 per-
cent of them do not pay taxes at all. 
And they talk about high corporate 
taxes. They have more experts on how 
to evade and avoid and change and can-
cel out. So it happens. 

Yes, Senator EDWARDS has worked 
not only on the Intelligence Com-
mittee, knowing foreign policy for 6 
years now. In one of the stories, they 
said if something happened to JOHN 
KERRY, we would have a President with 
no experience again. The only thing is, 
this President, EDWARDS, would be in-
terested in being President. President 
Bush is only interested in being Can-
didate Bush. He goes out every day to 
some military or some police or other 
particular situation, gets that 7 o’clock 
news photo, makes his little state-
ments, and he does not keep up with 
any of the legislation. He is not proud 
of any legislation. We do not have any 
leadership from the White House on 
getting anything done. We are getting 
little nagging spitballs of class actions 
and—what is that other thing—a con-
stitutional amendment on marriages. 

One can get a common-law marriage 
in South Carolina. Are we going to put 
that in the Constitution? Come on, a 
big national problem. He has more 
funny bunny things to think of and 
bring up and waste our time. It is the 
worst administration I have ever seen. 

My point is the Chamber of Com-
merce. 

Mr. REID. Will the distinguished 
Senator yield for a question? 

Mr. HOLLINGS. Yes. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. I thank the Chair. 
Mr. President, I want the Senator to 

comment on this statement. Here is a 
good-faith effort to move a bill—I do 
not like the bill. OK, I do not like the 
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bill, but we have a few Democrats who 
like it, so we decided not to stand in 
the way of this legislation. 

I have a letter from Jerry Jasinowski 
who is the president of the National 
Association of Manufacturers. Here is 
what he said yesterday, and I want my 
friend, the distinguished Senator from 
Wisconsin, who supports this legisla-
tion and others to hear what this plan 
has been. This is not something that 
came up this morning. 

He writes on this card to one of the 
Members: 

I urge you to vote in favor of cloture. 

There was never any intention of this 
being a fair deal out here; will the Sen-
ator agree with that? 

Mr. HOLLINGS. That is right. They 
know their scheme. I tell you, our Re-
publican colleagues know what they 
are doing when it comes to running 
campaigns. We know how to run the of-
fice once we get in, but they know how 
to run for the office. We saw President 
Bush was already in Raleigh, NC, and 
they called for, of all things, class ac-
tions so they can lambaste our Vice 
Presidential choice. That is what is 
going on. The campaign is going on on 
the floor, and I am joining in on the 
campaign. I have tried to stay out of it, 
but I am happy to join it because when 
we get about protectionism—and this 
is what this article says, we are going 
to lose out on everything and regres-
sive—what are all those funny words 
they use? 

Here is yesterday’s Financial Times: 
‘‘China vows to use anti-dumping and 
trade measures to protect its mar-
kets.’’ 

I ask unanimous consent to print the 
Tom Donohue article and this article 
about China in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Financial Times, July 6, 2004] 
U.S. BUSINESS HITS AT CHOICE OF RUNNING 

MATE 
(By Edward Alden and Alex Halperin) 

The choice of John Edwards as the Demo-
cratic running mate has triggered an unusu-
ally harsh reaction from U.S. business, 
which fears his selection will tilt the Demo-
cratic ticket sharply against tort reform and 
trade liberalisation. 

Tom Donohue, president of the U.S. Cham-
ber of Commerce, the country’s largest busi-
ness group, attacked Mr. Edwards in an 
interview with the Wall Street Journal be-
fore John Kerry made his announcement yes-
terday. He warned that if Mr. Edwards were 
chosen, the group might abandon its tradi-
tional neutrality in presidential elections 
and dedicate ‘‘the best people and the great-
est assets’’ to defeating the Democratic tick-
et. 

Mr. Donohue said the issue of curbing cost-
ly lawsuits was ‘‘so fundamental to what we 
do here at the chamber that we can’t walk 
away from it’’. He was lobbying the Senate 
yesterday for passage of a bill to restrict 
such lawsuits. 

The National Association of Manufactur-
ers, which is leading a coalition of compa-
nies fighting what it says is ruinous asbestos 
litigation, was equally harsh. ‘‘The prospect 
of having a trial attorney a heartbeat away 

from the presidency is not something we rel-
ish,’’ said Michael Baroody, executive vice- 
president. 

The NAM tracks the votes of senators on 
issues deemed important for manufacturing 
companies, and in the current Congress Mr. 
Edwards has supported the NAM on only one 
of 16 votes, the same as Mr. Kerry. ‘‘It’s not 
auspicious,’’ said Mr. Baroody. 

While U.S. trial lawyers have long been an 
important source of funding for the Demo-
cratic party, Mr. Edwards’ ties are unusually 
close. He made his own fortune as a plain-
tiffs’ lawyer in North Carolina before run-
ning for the Senate and trial lawyers are by 
far the largest contributors to his political 
career. Of his top 25 career patrons, 22 are 
fellow trial lawyers, according to the Center 
for Public Integrity, which tracks political 
contributions. 

The American Tort Reform Association, 
which represent companies opposed to class- 
action suits, yesterday accused Mr. Edwards 
of favouring ‘‘a prolitigation, anti-civil jus-
tice reform agenda that puts his wealthy 
personal injury lawyer patrons ahead of the 
American people’’. 

U.S. companies are also worried about Mr. 
Edwards’ stance on trade liberalisation. In 
his run for the Democratic nomination, he 
was an outspoken opponent of the North 
American Free Trade Agreement with Mex-
ico, and helped make the ‘‘outsourcing’’ of 
U.S. jobs overseas into a key issue for the 
Democrats. North Carolina is among the 
states hit hardest by the loss of manufac-
turing jobs. But he has also cast several 
votes in the Senate in favour of trade 
liberalisation. 

The president of a business group rep-
resenting U.S. multinational companies, who 
asked not to be named, said that while Mr. 
Edwards’ rhetoric on trade during the Demo-
cratic primary was not encouraging, ‘‘he has 
not been by any means one of the worst on 
the Democratic side’’. 

He said Richard Gephardt, the former 
Democratic House leader who has voted 
against all the main trade agreements of the 
past decade, would have been a much worse 
choice in terms of future trade 
liberalisation. 

[From the Financial Times, July 6, 2004] 
CHINA VOWS TO USE ANTI-DUMPING AND 

TRADE MEASURES TO PROTECT ITS MARKETS 
(By Mure Dickie in Beijing and Guy de 

Jonquières in London) 
China plans to step up its use of anti- 

dumping and other trade measures to protect 
its market, saying its economy and indus-
tries need to be able to adjust to tougher 
competition since it joined the World Trade 
Organisation in 2001. 

China has been the biggest target of anti- 
dumping actions by other countries. As well 
as signalling more awareness of the potential 
for using such measures, the decision is a 
pointed reminder to trade partners that the 
country is now the world’s fourth biggest im-
porter. 

The shift in policy also coincides with in-
tensive, but so far unsuccessful, efforts by 
Beijing to persuade the US and European 
Union to grant it ‘‘market economy status’’. 
That would make it easier for Chinese ex-
porters to defend themselves against anti- 
dumping cases. 

The official China Daily newspaper yester-
day quoted Gao Hucheng, vice-minister of 
commerce, as calling for ‘‘concerted efforts’’ 
by industrial associations and legal agencies 
to help Chinese companies compete with for-
eign rivals. ‘‘It is an imperative task for gov-
ernments at all levels to resort to legal 
means that are enshrined in the WTO pact, 
such as anti-dumping, anti-subsidy and other 

protective measures,’’ it quoted Mr. Gao as 
saying. China has long been among the fierc-
est critics of U.S. and Eruopean anti-dump-
ing actions, saying they discrimate against 
its exports. However, its use of such meas-
ures has increased since joining the WATO. 

Last year, it initiated 22 anti-dumping in-
vestigations, more than any WTO member 
except India and the US. Though lower than 
the 30 cases brought the previous year, the 
figure was sharply higher than the six China 
opened in 2000. 

Anti-dumping investigations can lead to 
steep duties being imposed on imports that 
are found to have been sold below cost and to 
have harmed producers in the importing 
countries. Many trade experts criticise the 
methodology used to determine dumping, 
saying it is opaque and open to official ma-
nipulation. 

Beijing recently caused concern in Wash-
ington by imposing preliminary anti-dump-
ing duties of as much as 48 per cent on opti-
cal fibre imports from the US, Japan and 
South Korea. 

The China Daily quoted Wang Qinhua of 
the commerce ministry’s bureau of industry 
injury investigation as saying that govern-
ment officials were watching closely ‘‘to see 
if some of the industries are hurt by unfair 
foreign competitors’’. 

The newspaper said the government was 
also seeking to shield Chinese exporters from 
foreign anti-dumping actions by providing 
advice and information on international 
prices. 

According to the WTO, other countries 
opened 45 investigations into imports from 
China last year. The total number of anti- 
dumping cases brought worldwide fell last 
year to 210 from 311 in 2002 after a peak of 366 
the previous year. 

Although industrialised countries were for 
a long time the most active users of anti- 
dumping measures, developing nations have 
accounted for most of the investigations 
since the mid-1990s. 

Mr. HOLLINGS. Mr. President, the 
reason I had the China article printed 
in the RECORD is because China is fol-
lowing Japan. We have yet, in 50 years, 
to get into the downtown market, Main 
Street, Tokyo. We cannot sell in Tokyo 
what we sell in the United States. No. 
They have total protection. They not 
only have MITI with the financing and 
the refinancing and keeping even bank-
rupt entities going, but they control 
that market so they go for market 
share. They are not worried about prof-
its the way the government runs 
things. We have antitrust, they have 
pro-trust. 

That Lexus I have sells for, let’s say, 
$35,000. It will sell for $45,000 in down-
town Tokyo. They pay at the local 
market way more for that camera, way 
more for that television set, way more 
for that automobile because we are 
talking about profit, and they keep on 
getting more and more market share. 

So we have to understand not only 
the thrust of their competition, but 
that they are competing. They are as 
protectionist as can be on anti-
dumping. We get into WTO and say: 
Oh, no, it is WTO violative; you cannot 
enforce any antidumping statutes in 
the United States. That is why we have 
that funny tax bill over there that they 
loaded with all these extra tax cuts for 
corporate America. It is a disgrace. Ev-
erybody has written about that. 
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Warren Buffett, two days ago, said 

that tax bill is a disgrace. But the rea-
son we got the tax bill started was to 
try to equalize the situation where we 
have been taking care of our particular 
businesses and industries, and if we are 
going to have the U.S. Chamber of 
Commerce join the other side, this is 
like joining Saddam in Iraq. 

If my colleagues want to see a busi-
ness-oriented State, come to North 
Carolina where JOHN EDWARDS is a Sen-
ator. I can say right now, they talk 
now about the two most liberals. That 
is the biggest bunch of nonsense I have 
ever heard. I resent it, particularly re-
spected entities like the National 
Chamber of Commerce taking business 
away from America. Tom Donohue is 
just adamant on doing that. He has 
been taken over by the multinationals. 
His main membership is the Business 
Roundtable. They are not for your 
stores, they are not for the Main Street 
merchants anymore. 

That is why the Chamber of Com-
merce—by the way, I was a member of 
the oldest Chamber of Commerce in the 
United States, so I speak with some au-
thority. I have seniority in something. 
I have been around here for so long, I 
have been looking for it wherever I 
could find it. 

In any event, what we have to do is 
sober up. The business leadership has 
to quit this race to China, quit this tax 
race avoidance to Bermuda, quit this 
Chamber of Commerce nonsense about 
who is liberal and who is conservative, 
and understand that our jobs are here 
to build up this market so they can sell 
what they sell here, not dump. If we do 
not have any jobs, they cannot buy, 
they cannot sell. 

We have the richest market in the 
world, but we are vastly developing 
into the poorest market. That is why I 
have my job. I see some other Mem-
bers. But they talk about a wonderful 
economy, we have 5 percent growth. 
Baloney. I have 56,800 manufacturing 
jobs lost since President Bush took of-
fice, and they have not come back as of 
last night. This is from the Bureau of 
Labor Statistics. That is manufac-
turing. Do not tell me about growth, 
growth, growth. I am not getting all of 
this growth. 

We have a lot of Government jobs. 
The Government is growing, the law 
practice is growing, health care is 
growing, but business is not growing. 
Production is not growing in America. 
The middle class is diminishing. 

It is shrinking. We have to worry 
about that. We cannot go along with 
these labels about, we have the Cham-
ber of Commerce now which has al-
ready said he is the most liberal. He 
could not be a Senator—he could not 
have won any election in the State of 
North Carolina if he had that char-
acter. 

I say to my colleagues, he believes in 
hard work, he believes in justice, he be-
lieves in trying his case, and 12 jurors 
and the presiding judge and the appel-
late court all agreed with JOHN ED-
WARDS. Tell Tom Donohue to bug off. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Wisconsin. 
Mr. DORGAN. Mr. President, will the 

Senator from Wisconsin yield for a 
unanimous consent request? 

The PRESIDING OFFICER. The Sen-
ator from North Dakota. 

Mr. DORGAN. My understanding is 
the Senator from Wisconsin is going to 
speak for about 5 minutes. I ask con-
sent to be recognized following his 
presentation. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Wisconsin is recog-
nized. 

Mr. KOHL. Mr. President, I rise 
today in support of the Class Action 
Fairness Act of 2004. Class action law-
suits serve an important role in our 
court system. They permit consumers 
to address their injuries collectively 
and hold the wrongdoers accountable, 
often when a lawsuit would have been 
too costly for any one individual to 
bring it alone. 

Most of these cases proceed exactly 
as we would hope. Injured parties, rep-
resented by strong advocates, get their 
day in court or reach a positive settle-
ment that is good for the parties and 
handled well by their attorney. 

Unfortunately, this is not how it al-
ways works. Rather, some are taking 
advantage of the system and con-
sumers are getting the short end of the 
stick, recovering coupons or pocket 
change, while the real reward is going 
to others. The Washington Post put it 
clearly, ‘‘no portion of the American 
civil justice system is more of a mess 
than the world of class actions.’’ 

This legislation addresses the mount-
ing problems in class action litigation 
in a fair and balanced way. The bill is 
not a panacea, but it will stop many of 
the unfair and abusive class action set-
tlements that plague our court system 
and short-change consumers. 

Let me provide just a couple of exam-
ples of these abuses. In a large class ac-
tion suit against Blockbuster video, 
consumer plaintiffs received coupons 
for $1 off their next rental as their only 
compensation for a successful settle-
ment to their legitimate claims. Their 
lawyers received $9.25 million. 

Or consider Martha Preston of 
Baraboo, WI, who was a member of the 
Bank of Boston case. It was Mrs. Pres-
ton’s experience that demonstrated for 
many of us that we needed to take a se-
rious look at changing the class action 
system. When her class action suit was 
over, Mrs. Preston had technically won 
the case, but ended up owing $91 to her 
lawyers and defending a lawsuit that 
her own lawyers filed against her in 
State court. 

Studies show that these are not iso-
lated examples. Rather, certain State 
and county courts welcome the sort of 
unfair class action suits that lead to 
the embarrassing settlements that we 
are trying to end. Anyone who follows 
this problem can say that class action 
cases brought in Madison County, IL or 

certain counties in Florida or through-
out most of Mississippi will succeed re-
gardless of the merits of the case and 
regardless of how poorly any truly in-
jured consumers make out in the set-
tlement. 

Our bill stems the abuses in the class 
action system. While we change the lo-
cation where some lawsuits are heard, 
the bill recognizes the essential role 
class action cases play in our legal sys-
tem. We can say without reservation 
that not a single merited case will be 
deprived of its day in court under this 
bill. 

We stop the coupon cases that are far 
too prevalent. We ask the State attor-
neys general to review the settlements 
that affect their constituents in an ef-
fort to add another layer of protection 
for consumers. Finally, we move some 
cases to Federal court where the judges 
have more resources and expertise to 
devote to these complex cases. 

We look forward to debating this bill 
and all of the amendments that prom-
ise to be offered to in the coming days. 
We have worked on this bill for many 
years, crafting significant changes in 
response to constructive criticism. In-
deed, today we can say proudly that a 
strong bipartisan coalition supports 
this legislation. 

This project that we started with 
Senator GRASSLEY several years ago 
has matured through numerous com-
mittee hearings, multiple markups, 
countless favorable editorials, and a 
general educational campaign that has 
taught Members that the class action 
device is in dire need of repair. We have 
garnered broad support through re-
peated compromise and negotiation 
and have now reached a point where a 
large majority of the Senate supports 
this bill. 

I would particularly like to thank 
Senator GRASSLEY with whom I have 
worked for many years on this bill as 
well as Senators HATCH and CARPER for 
all of their diligent efforts in support 
of class action reform in the last cou-
ple of years. 

The changes that we have made to 
the bill responded to the criticism that 
we moved too many cases to Federal 
court and that local cases should re-
main in State court. We addressed that 
first in a major compromise with Sen-
ator FEINSTEIN during the committee 
markup last year. We addressed that 
the other concerns at the end of last 
session with a second compromise with 
Senators DODD, SCHUMER, and 
LANDRIEU. 
The changes we made to the bill were 
good ones that did a better job of tai-
loring our bill to address only the sort 
of cases that are the worst abuses. 
Cases that belong in State court will 
stay there under this bill. Cases of na-
tional importance will be heard in the 
Federal system. 

We have told the Republican leader-
ship repeatedly that there must be a 
reasonable amount of time for amend-
ments to be offered to this bill and 
voted upon. We understand that the 
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minority leader offered a maximum of 
5 non-germane amendments and 10 ger-
mane amendments to the bill this 
morning. This would certainly quality 
as reasonable under any definition. We 
know that many of us, both Repub-
licans and Democrats, want to offer 
amendments, both related, and unre-
lated to this bill. There must be an op-
portunity to do that. Unfortunately, so 
far we have not had that chance. 

We are eager to see the Senate work 
its will and pass this bill. That would 
be an important step designed to pro-
tect consumers injured by these abu-
sive class action settlements. 

I yield the floor. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
North Dakota is recognized. 

Mr. DORGAN. Mr. President, I was 
inspired by my colleague from South 
Carolina. Senator HOLLINGS comes to 
the floor to speak, among other things, 
about international trade issues and 
does it in a way that is not only right 
on point but also very colorful. I would 
like to follow on that a bit and talk 
about a couple of other subjects. 

I know we have the class action re-
form bill on the floor of the Senate, but 
that bill apparently is going nowhere 
at this moment. My understanding is 
the majority leader has ‘‘filled the 
tree,’’ which is a fancy way of saying 
he is blocking everything. He puts a 
bill down, blocks everything, and cre-
ates a little gate in the majority lead-
er’s office saying: Show me your 
amendment. If I like it, you can offer 
it; if I don’t, you can’t. That is where 
we are. Because of that action, I as-
sume very little is going to happen at 
the moment. 

While I think that class action re-
form is an important issue and we 
should get to the amendments to the 
bill, there are other things we also 
need to be doing. There is a lot of un-
finished business in this Chamber. We 
are doing very little on any of it, re-
grettably. 

On appropriations, we had some sub-
committee markups scheduled this 
week that have been canceled. We need 
to get the appropriations done. 

Writing a new highway bill, we were 
supposed to have written the highway 
bill last year, and it is not done this 
year. Now they are talking about ex-
tending it until next year. There is no 
better job generator for those who are 
concerned about new jobs in this coun-
try than having a highway bill because 
that puts people to work right now 
with contractors and workers all 
across this country. Yet the highway 
bill was supposed to have been rewrit-
ten last year. It wasn’t. It was sup-
posed to have been rewritten this year. 
It isn’t. So there is a lot to do in this 
Congress that is regrettably not get-
ting done. There is a lot of unfinished 
business. 

My colleague from South Carolina 
talked about trade, the trade deficit, 
the shrinking employment base in 
manufacturing and the shrinking man-

ufacturing base itself in this country. 
He also spoke of the Chamber of Com-
merce that was critical of our col-
league, Senator EDWARDS. 

That was one of the things I was 
going to talk about today. The head of 
the Chamber of Commerce, in a speech 
just within recent days, said people 
who are affected by off-shoring should 
‘‘stop whining.’’ Again, the head of the 
Chamber of Commerce says those peo-
ple who are affected by outsourcing, by 
the movement of jobs overseas, by 
offshoring, ought to ‘‘stop whining.’’ 

I don’t know of the head of a corpora-
tion who has had his or her job moved 
overseas. I don’t know of a Member of 
the House or Senate, I don’t know of a 
politician who has had his or her job 
moved overseas. I don’t know of one 
journalist who has had his or her job 
moved overseas. But there are plenty 
of folks who work in manufacturing in 
this country who have been the victims 
of offshoring, outsourcing, moving jobs 
overseas. 

I have pointed this out on numerous 
occasions, but it is worthwhile to do it 
again, just because it is, I think, such 
a good illustration of what is hap-
pening in our economy. 

This is a bicycle I have spoken of 
often in the Senate, a Huffy bicycle. 
Most Americans know of a Huffy bicy-
cle. It has 20 percent of the American 
market. Many Americans have ridden a 
Huffy bicycle. 

This used to be made in Ohio, by the 
way, by one plant with over 900 proud 
employees who made Huffy bicycles 
and did a good job by all accounts. 
They came to work one day and discov-
ered they were all fired. Why were they 
fired? Because they made $11 an hour 
plus benefits and that was too costly. 

The manufacturing plant in which 
these bicycles were produced was 
moved to China. It was moved to China 
because they could hire somebody for 
33 cents an hour in China and work 
them 12 or 14 hours a day, 7 days a 
week. So that is why Huffy bicycles are 
not made in this country any longer. 

Those who say to those 900-plus 
workers who lost their jobs, ‘‘stop 
whining,’’ apparently don’t understand 
the anguish of being told, in this coun-
try, that making $11 an hour is too 
much money. You can’t compete with a 
Chinese worker who makes 33 cents an 
hour. 

The American people don’t need to be 
told that. We can’t compete with 33 
cents an hour. We can’t compete with 
someone in Indonesia who is making 
shoes for 16 cents an hour. We under-
stand we can’t compete with that. Nor 
should we be required to. 

This country, for one century, has 
fought over the issues that are impor-
tant to a good life in this country, 
issues of abolishing child labor, in 
which we were sending kids into fac-
tories and down into mines. So we have 
child labor laws. There are issues about 
plants that dump effluents and poisons 
into the air and water, and so we have 
environmental laws. We have issues 

about safe workplaces, so that workers 
can expect to go into a factory that is 
safe, and so we have laws dealing with 
safe workplaces. There are issues about 
fair wages, so we have minimum wages 
in this country. 

There are issues about the right to 
organize. People died on the streets in 
this country for the right to organize 
as workers, and so we have labor 
unions with the right for people to or-
ganize. 

In one fell swoop, a company wishing 
to pole-vault over all of those issues 
can simply decide it wants to be an 
American company for purposes of in-
corporation, but it would like to be a 
foreign company for purposes of pro-
duction. Whether it is a Huffy bicycle 
or a little red wagon, the Radio Flier 
wagon which for 100 years was made in 
this country and now is gone, they can 
decide to move the production of those 
products somewhere in the world where 
they don’t have to worry about child 
labor laws, environmental laws, about 
a labor union, because they can move 
it to a place where labor unions are not 
permitted, workers are not permitted 
to organize, where there are no require-
ments with respect to fair wages. 

What is happening, as we know, is 
more and more companies are engaged 
in outsourcing. It is not just bicycles 
and little red wagons, the Radio Fliers; 
it is not just that. It is now white col-
lar jobs as well, where there is 
outsourcing into Indonesia and China 
and elsewhere. And they are told stop 
whining. By whom? By people who 
have never lost their jobs and are not 
about to. They are not going to lose 
their jobs to outsourcing. To them, 
this is all theory. 

By describing all of this, I am not 
suggesting we build a wall around this 
country because I don’t believe we 
should or could. I believe in expanded 
trade and I believe in expanding oppor-
tunities for Americans through trade. 
But I do not believe in the kind of 
trade agreements that have been 
brought to this Senate for approval. 

I don’t intend to support the Aus-
tralian-United States Free Trade 
Agreement, which will come to the 
floor of the Senate soon, because it, 
again, in my judgment, undercuts the 
interests of this country. 

I am perfectly willing to support 
trade agreements that are fair to this 
country, fair to America’s workers and 
require us to engage in competitive and 
fair trade. If we can’t win in fair trade, 
then that is our tough luck. That is our 
fault. But let me give some examples of 
what our trade negotiators have done, 
time after time after time. If there are 
people who want to defend this, I wish 
they would come to the floor of the 
Senate. None have and none will. I will 
give just one example and then go on 
to several others. 

About 2 years ago, we did a bilateral 
trade agreement with the country of 
China. In that agreement our trade ne-
gotiators said this to China: You 
produce automobiles and ship them to 
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the United States. We will charge a 
tariff of 2.5 percent on any automobiles 
that you ship into the United States. 
But we agree that any U.S. auto-
mobiles, any automobiles produced in 
the U.S. that we would ship to China, 
you can charge a 25-percent tariff. In 
other words, our negotiators said: I 
will tell you what we will do. You have 
a very large trade surplus with us, 
China. We have a $130 billion trade def-
icit with you. But I will tell you what 
we will do. We will set up an agreement 
with respect to automobile trade, and 
you can charge a tariff on U.S. auto-
mobiles going to China that is 10 times 
higher than any tariff we would impose 
on Chinese automobiles going to the 
U.S. 

I would like to find the softheaded 
negotiator who decided that this is 
something that is fair to America, fair 
to America’s workers or fair to Amer-
ica’s producers. 

I don’t come from an automobile 
State. I will give you one more exam-
ple of automobile trade—that is, auto-
mobile trade with Korea. 

We have a circumstance with Korea 
where we ship about 2,800 automobiles 
every year to be sold in Korea. That is 
how many automobiles we get into 
Korea. What does Korea ship to the 
United States? Somewhere over six 
hundred thousand vehicles come into 
our marketplace, and 2,800 we get into 
Korea. You know why? Because our 
marketplace is wide open and the Ko-
rean Government doesn’t want U.S. 
cars in Korea, so they set up dozens of 
impediments to our shipment of U.S. 
cars to the Korean marketplace. 

The list goes on and on and on. If you 
are an American rancher and believe 
you ought to get beef into Japan—after 
all, we have a deficit with Japan of $50 
billion to $60 billion every year, year 
after year, so the Japanese market 
ought to be open to U.S. beef—you find 
that years after the United States- 
Japan beef agreement, there still re-
mains a 50-percent tariff on every sin-
gle pound of beef that is sent from this 
country into Japan. Unfair? You bet 
your life it is. Anybody care about it? 
No. Our trade negotiators are off busy 
negotiating new agreements with 
Singapore, Australia, Morocco, Hon-
duras, Costa Rica—all of these new 
agreements that create new unfairness 
in trade law—before they will even talk 
to you about the old trade laws that 
aren’t working. 

We have the largest trade deficit in 
history—not just our history but in the 
history of the world. Someday it will 
have to be repaid. It will regrettably be 
paid with a lower standard of living in 
this country, and nobody seems to care 
about it. 

Let me talk about that trade deficit 
for a moment. On May 13, we see head-
lines that the U.S. trade deficit grows 
unchecked—a $46 billion trade gap in 
March—1 month, a $46 billion trade def-
icit. How about the next month, June 
15, when we learn that the U.S. trade 
deficit sets another record in April— 

$48.3 billion in a single month. Up and 
up and up goes this trade deficit, with 
American jobs leaving, outsourcing, 
offshoring. That is not a way, in my 
judgment, to strengthen our country 
and strengthen our economy. No coun-
try will long remain a world economic 
power without a strong, vibrant, grow-
ing manufacturing base, and our manu-
facturing base is being decimated 
month after month. These are not cir-
cumstances of fair trade. We ought to 
be debating them on the floor of the 
Senate with respect to legislation. But 
we will not. Instead, we will debate the 
United States-Australia Free Trade 
Agreement, and will be unable to offer 
a single amendment because of fast 
track rules. 

While I talk about some of the cir-
cumstances of trade, one of the prob-
lems, of course, is that U.S. companies 
are setting up foreign subsidiaries—not 
for the purpose of producing in a for-
eign country for sale in another foreign 
country, but for the purpose of pro-
ducing in a foreign country for the sale 
into the U.S. marketplace. And in fact, 
another reason they are setting up for-
eign subsidiaries is to avoid paying 
taxes to the U.S. Government. 

Here is an interesting statistic. In a 
recent year, of the 100 largest publicly 
traded companies that do business with 
the Federal Government—I am talking 
about Federal contractors, the biggest 
companies that build things, airplanes, 
tanks and all of the things they sell to 
the Federal Government—59 of them 
had created subsidiaries in tax-haven 
countries. Why? Because they want to 
move production plants to tax-saving 
countries? No. Because they don’t want 
to pay taxes. 

Halliburton Corporation, the subject 
of a couple of hearings I have had, had 
17 subsidiaries, 13 in the Cayman Is-
lands. This is all about running a cor-
poration through a mailbox, not for the 
purpose of producing anything but for 
the purpose of trying to avoid paying 
taxes. 

What you have is companies that de-
cide they want to be American citizens, 
they want to do business in this coun-
try, they want to sell into our market-
place and contract with the Federal 
Government, but they do not want to 
pay taxes. Second, to the extent they 
can, the production which they want to 
contract to the Federal government 
they want to move offshore. Why? Be-
cause it is cheaper to produce offshore. 

Once again, anytime someone gives a 
speech, as my colleague from South 
Carolina did or as I do from time to 
time, about trade and requiring and de-
manding fair trade rules, the institu-
tional press and others will say this is 
just uninformed nonsense from a bunch 
of xenophobic, isolationist stooges who 
can’t see over the horizon. 

You can’t have a thoughtful debate 
about trade. We have now a $48 billion 
monthly trade deficit. Nobody wants to 
talk about it. Nobody will talk about 
it. Will there be anything brought to 
the floor of the Senate to deal with 

this? No. We talk a lot about the fiscal 
policies and budget deficits, and we 
have a reckless fiscal policy that is out 
of control. No question about that. But 
this trade policy is something nobody 
talks about, and these trade policy 
deficits are way out of control. They 
are affecting our economic base, our 
manufacturing base, and our produc-
tive capacity in this country. We will 
pay a heavy price for that unless we de-
cide at some point that our trading 
partners are required to engage with us 
in fair, competitive, and open trade. 

My colleague talked a little bit about 
the effort through the WTO and the al-
legation by some that we must remove 
our antidumping provisions that exist 
in law. Antidumping provisions are 
provisions that protect a country 
against another country that would try 
to dump into that marketplace at a 
price well below the price of production 
and injure or demolish an industry in 
your country. The trade ambassador 
said those are on the table for negotia-
tion. We are willing to negotiate and 
we will negotiate in the WTO negotia-
tions our antidumping provisions and 
get rid of them potentially. So we will 
get rid of the only protection that ex-
ists for producers and workers in this 
country against unfair competition. I 
don’t understand that. Is there some 
notion that we shouldn’t stand up for 
this country’s interests? 

I come from a State that must find a 
foreign home for a substantial amount 
of its agricultural production, and I am 
the last person in the world to want a 
trade war or to shut down opportuni-
ties for fair trade. But I will give you 
some examples of things that bother 
us. 

We produce a great deal of wheat in 
my State. So we do a bilateral trade 
agreement with China. The Chinese 
say: Well, under this agreement we will 
set a tariff rate quota of 8.5 million 
metric tons. I didn’t believe that, but I 
especially didn’t believe it when I saw 
the South Asia Post one day and the 
Agriculture Minister from China was 
traveling down there speaking in an 
interview in the South Asia Post. He 
said to the Chinese: This 8.5 million 
metric tons of wheat, that is just the-
ory. That is just theory. That doesn’t 
mean we are going to buy it. And sure 
enough, they didn’t buy it. Now, fi-
nally, they have made some modest 
purchases. But we didn’t have any sub-
stantial quantity of wheat going into 
China for years after the agreement be-
cause they didn’t have any intention of 
making those purchases. Our farmers 
deserve the opportunity to compete in 
these markets and yet were denied that 
opportunity. 

Probably the most obvious hood or-
nament on foolishness here in Congress 
in terms of public policy and in the 
White House is our attempt to sell 
goods into Cuba. Talk about a political 
odd couple. John Ashcroft and I, when 
he was a Senator, actually got legisla-
tion passed which is now law, and it 
opens just a bit the embargo with Cuba 
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so that we could sell agricultural com-
modities into Cuba. After 40 years of an 
embargo, we finally, because of the bi-
partisan work here in the Congress, 
passed a law that opened that market 
just a bit so we can sell some agricul-
tural products into Cuba. Cuba has to 
pay cash. They have to run the trans-
action through a European bank, a 
bank that is not in this country. But, 
nonetheless, we have been selling agri-
cultural products to Cuba. But the 
State Department and the administra-
tion are doing everything they can, 
every conceivable thing they can to 
shut down even that small amount of 
export of agricultural commodities to 
Cuba. 

I don’t understand this effort to in-
jure ourselves. Public policy that hurts 
our country, that is believed to be 
sound and good policy, whether it is at 
the White House or by some in Con-
gress, is something that makes no 
sense to me at all. 

On a related subject but somewhat 
off of trade, in addition, with respect to 
Cuba, we have a travel ban. That travel 
ban, incidentally, is an attempt to slap 
around Fidel Castro, someone for 
whom I have no use at all, a Com-
munist dictator that Cuba does not de-
serve. In an attempt to punish Fidel 
Castro, our Government has decided we 
shall prohibit Americans from trav-
eling to Cuba, so we have a travel ban. 
We do not ban people from traveling to 
Communist China. We do not ban peo-
ple from traveling to Communist Viet-
nam. But they cannot go to Cuba. 

At a time when we are beset by ter-
rorist threats in this country, we have 
a little organization down in the U.S. 
Department of Treasury that ought to 
hang its head these days. They have, I 
understand, 20 people in an organiza-
tion called OFAC, Office of Foreign As-
sets Control. Their job is to track fi-
nancial movements of money to the 
terrorist organizations. 

Twenty of them are tracking Ameri-
cans traveling to Cuba. They are accus-
ing them of trying to take a vacation. 
A woman named Joan Scott went to 
Cuba. Joan Scott went to Cuba to dis-
tribute free Bibles on the streets in 
Cuba with a missionary zeal and a reli-
gious sense of making a difference. She 
went to Cuba to distribute free Bibles. 
Guess what. Boy, the Treasury Depart-
ment got hold of her recently and is 
going to fine her $10,000. 

There is a fellow from near Seattle, 
WA. His dad died and was cremated. 
His dad’s last wish was to be buried on 
the church grounds where he min-
istered in Cuba. This young fellow took 
his dad’s ashes to Cuba. They tracked 
him down, the people who are tracking 
down terrorists. They tracked down a 
young man taking his dad’s ashes to 
Cuba. 

Or Joan Slote. They are supposed to 
track terrorists; they tracked Joan 
Slote down. Joan Slote is a 76-year-old 
grandmother who rides a bicycle all 
over the world. She joined a Canadian 
bicycle club and bicycled to Cuba. She 

did not know it wasn’t legal. She had a 
good time, a 76-year-old grandmother 
bicycling to Cuba. They tracked her 
down right quick and slapped a big fine 
on her. It was all a mistake because 
she was not even home when they sent 
her the first letter. She was gone be-
cause her son was dying of a brain 
tumor. She was not there, did not get 
the letter, so they slapped her with a 
bigger fine. After she paid part of that 
fine, they tried to attach part of her 
Social Security check. 

These are people who are supposed to 
be tracking terrorists, but they are 
going after people distributing free Bi-
bles in Cuba, retired grandmothers who 
are taking bicycle trips, and a young 
fellow trying to bury his dead father’s 
ashes. 

It is embarrassing what is happening 
in this administration dealing with 
this issue of the travel ban. We have, 
on repeated occasions, on a bipartisan 
basis, with Republican support and 
Democrat support in the Senate, voted 
to lift that ban. Yet, somehow, in the 
end, the White House always wins. 
That ban is in place and we are using 
precious resources that are supposed to 
be tracking terrorists who are now 
tracking American citizens accused of 
taking vacations in Cuba and slapping 
them with $10,000 fines. 

I digress. That was not the point of 
raising the Cuba issue. The Cuba issue 
is about trade and the foolishness of 
what we are doing to inhibit our family 
farmers from fully exploring the oppor-
tunities of trade in Cuba. We have a 
natural advantage over Canadian and 
European farmers with respect to that 
marketplace. 

Incidentally, they are required to pay 
cash for the food they buy in these 
trades and yet the administration is 
making it more and more difficult for 
our farmers to access those market-
places. 

I started by saying the Senator from 
South Carolina was talking about the 
Chamber of Commerce and, as I said, 
the President of the Chamber of Com-
merce said people should stop whining 
if they are affected by offshoring or 
offsourcing or moving jobs overseas. 

I don’t think people who have been 
hurt by this should stop speaking up at 
all. I don’t think they are whining. But 
you could certainly see the anguish on 
the faces of people who are proud to go 
to work in the morning and make a 
good product, only to discover their 
employer felt $11 an hour was excessive 
and they would sooner get that product 
made by Chinese workers at 33 cents an 
hour. You can certainly see the an-
guish in the faces of those people who 
had to go home some night and tell 
their loved ones: Honey, I lost my job. 
It was not my fault. I worked here for 
15 years. I lost my job today because I 
make $11 an hour and my employer 
wants to go offshore and find somebody 
who will do it for 33 cents an hour, and 
who will be prevented from joining a 
labor union, and who will work at a 
plant that may not necessarily be safe, 

and who will work in a plant that will 
put poisons into the air and the water, 
and who will work in a plant where 
there are no child labor laws. 

That is a hard thing for people to do, 
to go home and tell their families. It is 
not whining. These Americans deserve 
better than that. This country was 
built by people who take showers after 
work. This country was built by people 
who work hard, do their best, expect a 
fair deal, expect there is some connec-
tion between effort and reward in this 
country. And regrettably, these days, 
when we see this avalanche of 
outsourcing and offshoring and deci-
sions that this is not about workers 
being part of the country, workers are 
like a pair of pliers or tools; when you 
are done with them, get rid of them. 
That attitude on the part of business is 
wrong. 

I visited with a CEO of a corporation 
recently. He said, I am one of the few 
companies in my industry that has not 
offshored or outsourced a portion of 
the servicing of my customers. He said, 
Everyone else has done it and I have 
not. It costs me more and it makes me 
a little less competitive because I have 
not done it, but I have resisted it be-
cause I have not wanted to lay off 
workers in the United States and to 
outsource that to China or India. 

I applaud him. But there are precious 
few companies which have that atti-
tude. 

In short, we need trade laws that 
stand up for this country’s interests. 
Why is it embarrassing for someone to 
say, I support this country’s interests? 
Why has that become something no one 
will talk about? I am not talking about 
advantage; I am talking about fair 
trade. Why is it not fair for us to say 
we stand for requirements of com-
pensation that are fair? Yes, with 
China, with Japan, with Korea, with 
Europe. 

Why do we allow Korea to have a 300- 
percent tariff on potato flakes from our 
country? Why do we allow the Koreans 
to decide they will keep out our Amer-
ican automobiles to the extent they 
can, or keep out American pickup 
trucks to the extent they can, while 
boats pull up at our docks with Korean 
cars? 

I say to Korea, that is fine, bring 
your cars to our marketplace. Our con-
sumers want the opportunity to shop 
for them. But there is a condition for 
that. Then your market must be open 
to American vehicles. It must. We 
ought to have the strength and the as-
sertiveness to say that to all of our 
trading partners. 

This country needs to get a back-
bone. This country needs to have a 
spine that says, look, we believe in 
trade and it should be mutually bene-
ficial. We also are not going to apolo-
gize for standing up for this country’s 
interests. This country has interest in 
a growing economy and expanding 
economy and jobs. There is no essential 
program we will vote on in this Con-
gress that is as important as a good job 
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that pays well with good benefits. 
There is no social program that is any 
more important than that. 

It is time, it seems to me, to turn to 
important things in the Senate. First 
and foremost, perhaps the majority 
leader should come to the Senate and 
stop blocking amendments so we can 
finish the class action bill. If we do not 
finish the class action bill, it will be 
because of one reason, and that is be-
cause the majority leader decided to 
block amendments. 

If he wanted to offer amendments, I 
assume our side could have offered a 
number of the amendments we were 
prepared to offer today, work through 
tonight, tomorrow, tomorrow night, 
and finish the class action bill. In my 
judgment, in all the discussions I have 
been in, and I am part of the leadership 
on our side, there was no desire to 
block class action. There was an ac-
knowledgment and an understanding 
that this bill was going to get done— 
until this morning when the majority 
leader came to the Senate and used an 
unprecedented maneuver to block all 
amendments except those with which 
he would agree. 

The first thing we ought to do is 
unhinge that problem, move forward on 
class action, and then deal with a 
range of other issues we know are im-
portant for this Congress. It is sur-
prising to me how little this Congress 
has accomplished and how much it 
should be required to accomplish. 

The highway bill, which is so impor-
tant, as I indicated earlier, is last 
year’s business. It was not done last 
year and now apparently will not be 
done this year. 

What are we doing? Standing around 
here in the Senate. We will not vote 
today, apparently, and probably will 
not vote tomorrow, I don’t know why. 
Why? Because we have these unusual 
procedures of blocking amendments be-
cause someone is concerned, appar-
ently, that someone else is going to 
offer an amendment that somebody 
else does not like. 

I do not understand. We probably 
should be required to retreat someplace 
in a room and read Senator BYRD’s his-
tory of the U.S. Senate. Maybe that 
would be helpful, and we can read 
about some of the great debates in this 
Congress—tough debates, sharp de-
bates. But they went on and they had 
votes and they resolved them and got 
through them. 

Mr. President, with that, I yield the 
floor and suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. MCCAIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
CORNYN). Without objection, it is so or-
dered. 

SUDAN 
Mr. MCCAIN. Mr. President, I come 

to the floor today to discuss the mass 

human destruction unfolding in the 
Darfur region of Sudan. The stakes in 
Darfur are extremely high and the 
death toll could exceed the number 
killed in Rwanda 10 years ago. 

Both Secretary of State Powell and 
U.N. Secretary-General Kofi Annan 
have visited Sudan in recent days. 
Their attempts to promote an end to 
the killing in Darfur are admirable. 
The Sudanese Government has agreed 
to contain the janjaweed militias and 
allow human rights monitors into 
Darfur. Yet it is not at all clear that 
the Government of Sudan is serious. 
The Sudanese Foreign Minister con-
tinues to blame the militias alone for 
the violence in Darfur, and before Kofi 
Annan’s visit, local authorities cleared 
the squatter camp he visited. 

Now, I have been around for a fair 
number of years. I have never heard of 
a situation where the Secretary-Gen-
eral of the United Nations was going to 
visit a refugee camp—actually it was a 
squatter camp—and the government 
comes in the night before and evacu-
ates the whole place. I can imagine 
how insulting that is to the Secretary- 
General of the United Nations. And it 
certainly may give us some insight 
into the seriousness or lack of serious-
ness on the part of the Sudanese Gov-
ernment. 

Government officials have said that 
reports of humanitarian catastrophe 
are overblown, and Sudan’s Ambas-
sador to the United States says that 
despite widespread reports that the 
Government is using Antonov bombers 
to attack villages and water wells, that 
this is false and ‘‘part of a smear cam-
paign against Sudan.’’ 

Mr. President, I received a letter 
from the Ambassador of Sudan that I 
ask unanimous consent be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

REPUBLIC OF SUDAN, 
THE AMBASSADOR, 

Washington, DC, June 23, 2004. 
Hon. JOHN MCCAIN, 
Senate Russell Office Building, Washington, 

DC. 
DEAR SENATOR MCCAIN: In reference to 

your article today, Wednesday, June 23, 2004 
in the op-ed section of the Washington Post, 
concerning the situation in Darfur, a west-
ern region of Sudan. First of all, I would like 
to express my respect and appreciation for 
your sincere concerns about the plight and 
suffering of my fellow citizens who are af-
fected by the rebellion that began in Feb-
ruary 2003. This rebellion began in response 
to an erroneous assumption that the peace 
between the northern and southern parts of 
Sudan would come at the expense of other 
regions in the country. 

Militias affiliated with the two rebel 
groups in Darfur, the Sudan Liberation 
Movement and the Justice and Equality 
Movement, are numerous. These rebels call 
themselves Tora Pora after a place in Af-
ghanistan and Pushmanga in Kurdistan. The 
Tora Pora, the Pushmanga and the pro-Arab 
Janajweed are all outlaws and bandits that 
burn, rape, and loot. President Al-Bashir is 
working to disarm all of them and bring 
these criminals to justice. Attached you will 

find the full text of his decree concerning 
this matter. 

In regards to the Antonov bombers that 
you mention attacking water wells, this is 
not the case and is in fact part of a smear 
campaign against Sudan. This Russian air-
craft does not even possess the technical ca-
pability of undertaking such a task. I would 
like to assure you that in the end the Gov-
ernment of Sudan is determined to resolve 
this conflict as quickly as possible. We hope 
that the U.S. Congress will help. 

Sincerely, 
Ambassador, KHIDIR HAROUN AHMED, 

Head of Mission. 

Mr. MCCAIN. I think this letter may 
give my colleagues an idea of how Or-
wellian the situation is because the 
Ambassador basically denies that any 
human rights abuses are going on. 

The fact is, the Sudanese Govern-
ment has teamed with the janjaweed to 
slaughter civilians in a systematic, 
scorched-earth campaign designed to 
ethnically cleanse Darfur of black Afri-
cans. The Government and its militias 
have bombed villages, engaged in wide-
spread rape, looted civilian property, 
and deliberately destroyed homes and 
water sources. The Government does 
not oppose the militias, as they sug-
gest; the Government and the 
janjaweed are on the same team. 

How do we know that the Govern-
ment is lying about its role and the 
scale of the crisis? Numerous press re-
ports, victim accounts, and other evi-
dence paints a tragic picture. The num-
bers are shocking: at least 1.1 million 
people driven from their homes and up 
to 30,000 already dead. And 320,000—I re-
peat, 320,000—people may die by the 
end of this year, and a death toll far 
higher is easily within reach. 

But numbers do not tell the whole 
story. The National Geospatial-Intel-
ligence Agency has produced a number 
of satellite images that depict what is 
going on in the Sudan. 

This map I have in the chamber of 
western Sudan and eastern Chad shows 
the large number of damaged and de-
stroyed villages across the Darfur re-
gion. Each orange fire with a black 
center, as shown on the map, rep-
resents a village that has been com-
pletely destroyed—each one of these 
areas shown in orange with the black 
in it. 

At least 400 separate villages, most of 
which were stable black-African farm-
ing communities, have been partly or 
completely burned by military forces. 
This number reflects only those vil-
lages where there was a clear intent to 
damage or destroy these villages. The 
total number of damaged and destroyed 
villages could be considerably higher. 

Also, on this map, you will see pink 
triangles that represent U.N. refugee 
camps inside Chad. 

Now, this is very widespread. Re-
member, this country of Sudan is very 
large, about the size of the State of 
Texas. 

Where have the people living in these 
villages gone? 

The pink triangles on this map show 
U.N. refugee camps located 50 kilo-
meters inside the Chad border. Yet 
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some are still unsafe because the mili-
tias are launching cross-border at-
tacks. Those who are not in camps 
have settled in dry riverbeds, and the 
rainy season is approaching. These peo-
ple will soon be unreachable. 

The next picture shows the village of 
Karraro, a farming community de-
stroyed within the past few months. 
The village consisted of approximately 
250 huts. By May, they were all gone. 
This image shows healthy vegetation 
in red. There is very little left, and this 
was a farming village. The blues and 
grays show areas that have been de-
stroyed. 

It is remarkable. 
This slide shows El Geneina, the cap-

ital of Western Darfur State. The town 
is under the control of the Sudanese 
Government—I repeat, is under the 
control of the Sudanese Government— 
and has not been attacked by militia 
forces. 

In the upper right-hand corner of the 
slide, you can see a government air-
field, one of three in the Darfur region. 
Sitting on the ground are M–24 HIND 
attack helicopters, as shown right 
here. According to eyewitness ac-
counts, the Government has used these 
attack helicopters to target the civil-
ian population. It is not a matter of 
counterinsurgency techniques; the 
Government is deliberately attacking 
civilians and their villages. 

The Government of Sudan may argue 
that the ethnic cleansing is being car-
ried out only by militias over whom 
the Government has no control. But 
look at this image: These white arrows, 
right here, point to craters which the 
imagery analysts conclude are con-
sistent with aerial bombing. 

This is the Forchana Rufugee Camp. 
As I mentioned earlier, there are up-
wards of one million internally dis-
placed persons in Darfur today. In addi-
tion, over 100,000 Sudanese have sought 
refuge in camps inside eastern Chad. 
The U.N. has erected eight camps in 
Chad, and they continue to grow. This 
image shows the Forchana refugee 
camp in Chad and they continue to 
grow. Since this image was acquired in 
mid-April, this camp has increased to 
over 10,000 residents. Many residents 
fled when their homes and crops were 
burned. You can see approximately 
1,700 tents, and it had a population of 
7,000 on 19 April and is now well over 
10,000. 

These satellite images together paint 
an appalling picture—a picture of eth-
nic cleansing of the worst sort, of mass 
killing and untold human suffering. To 
bring this picture into even sharper re-
lief, I would like to share some photos 
taken on the ground. 

I would like to thank Nicholas 
Kristof of the New York Times for his 
permission to reprint and use the fol-
lowing four slides. 

This photo is of a 19-year old named 
Hussein. Hussein was in a group of men 
attacked by the janjaweed, and he suf-
fered gunshot wounds to the neck and 
mouth. In this image you can see the 

scarring on his face—he still cannot 
eat solid food. His brother, who was 
also shot in the attack, discovered Hus-
sein still alive when he returned to the 
village to bury the dead. 

This second photo shows a shelter set 
up under a tree along the Chad border. 
The woman who lives here lost her hus-
band and sons when they were mur-
dered by the janjaweed. As the region 
enters the rainy season, many of the 
refugees are forced to live like this, 
without adequate protection from the 
flooding and storms. 

It is hard to adequately express my 
disgust at this photograph. This 35- 
year-old woman is pregnant with the 
baby of one of the 20 janjaweed raiders 
who murdered her husband and then 
gang-raped her. Now she lives in 
Bamina, a remote border village where 
aid agencies have been unable to pro-
vide any help. 

The current situation in Darfur is 
orphaning many children. This photo 
shows two children whose parents, 
uncle and older brother are all dead or 
missing. The girl, Nijah, is 4 years old, 
and she is carrying her malnourished 1- 
year-old brother. Many orphans, such 
as these two, are alone and face starva-
tion. 

I could go on, but I think the picture 
is clear. The world cannot let the situ-
ation in Darfur continue. The inter-
national community is getting the 
message, and the administration has 
taken some needed steps. But we must 
do more, and we must do it imme-
diately. 

The United Nations Security Council 
should issue a demand to the Sudanese 
government: stop immediately all vio-
lence against civilians, disarm and dis-
band its militias, allow full humani-
tarian access, and let displaced persons 
return home. The test of the govern-
ment’s commitment must be what hap-
pens on the ground. If we do not see 
tangible evidence that the government 
and militias are meeting these de-
mands, the leadership of both should 
face targeted multilateral sanctions 
and visa bans. 

Peacekeeping troops should deploy to 
Darfur to protect civilians and expedite 
the delivery of humanitarian aid, and 
we should encourage African, Euro-
pean, and Arab countries to contribute 
to these forces. The African Union has 
announced that it will send 300 peace-
keepers, but this is just a start. The 
United States should help provide fi-
nancial and logistical support to coun-
tries willing to provide peacekeeping 
forces. We should also initiate our own 
targeted sanctions against both the 
janjaweed and government leaders, and 
consider other ways to pressure the 
government. 

Some Americans, understandably 
preoccupied with events in Iraq, Af-
ghanistan, and elsewhere, may think 
that these steps are too difficult or too 
expensive. Dealing with ethnic strife is 
never easy, and it is tempting to turn 
our heads. In a recent Washington Post 
op-ed by Senator DEWINE and myself, 

we quoted a survivor of the Rwandan 
genocide named Dancilla. She said, ‘‘If 
people forget what happened when the 
U.N. left us, they will not learn. It 
might then happen again—maybe to 
someone else.’’ All Americans should 
realize one terrible fact: It is hap-
pening again. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Ohio. 
Mr. DEWINE. Mr. President, let me 

first congratulate and thank my col-
league from Arizona for his very elo-
quent statement and also his great 
leadership in regard to Darfur. Not 
only his comments but those unbeliev-
able pictures really tell the story about 
what is going on in this very tragic re-
gion of the world. The world is begin-
ning finally to wake up and pay atten-
tion to what is going on. 

During the Fourth of July recess, the 
crisis in Darfur, Sudan, made headlines 
with the visit of Secretary of State 
Powell and U.N. Secretary Kofi Annan. 
I applaud them for going there and for 
taking the spotlight of that office that 
their office commands—the bully pul-
pit, as Theodore Roosevelt would say— 
and bringing the world’s attention to 
that region. I applaud them for bring-
ing this much needed attention to the 
genocide, the humanitarian crisis in 
Darfur. 

Our colleague Senator SAM 
BROWNBACK and Representative FRANK 
WOLF also visited Darfur over the 
Fourth of July break. I had the oppor-
tunity to talk to Congressman WOLF 
about this visit, and Congressman 
WOLF is someone who, along with Sen-
ator BROWNBACK, has traveled to re-
gions of the world before. He has seen 
grave humanitarian crises before, so 
nothing really shocks him. But when I 
talked to him on the phone the other 
day, he told me that what he saw in 
Darfur really defies imagination. He 
said: I am just so upset, so pessimistic. 
Of course, the pictures that Senator 
MCCAIN showed us make us understand. 

Mr. MCCAIN. Will the Senator yield 
for a question? 

Mr. DEWINE. I certainly will. 
Mr. MCCAIN. I thank Senator 

DEWINE for his involvement in this ef-
fort and his commitment to trying to 
see some rapid addressing of an unfold-
ing tragedy. 

My question to Senator DEWINE is, 
Did you happen to see that the Sec-
retary General of the United Nations 
travels to Darfur and is scheduled to go 
to what they call a squatters camp, 
which is where displaced persons are, 
understanding from news reports that 
there is kind of a show camp where the 
Sudanese Government takes their reg-
ular visitors to cycle through. The 
staff of the Secretary General of the 
U.N. visited this camp. It is in deplor-
able condition the day before. The Sec-
retary General of the United Nations 
shows up the next day, and it is empty. 
The Sudanese Government has evacu-
ated every living soul. I can’t recall 
anything quite as insulting to the Sec-
retary General of the United Nations. 

VerDate May 21 2004 02:10 Jul 08, 2004 Jkt 029060 PO 00000 Frm 00042 Fmt 4624 Sfmt 0634 E:\CR\FM\G07JY6.101 S07PT1



CONGRESSIONAL RECORD — SENATE S7731 July 7, 2004 
I wonder if Senator DEWINE had a 

comment on that. 
Mr. DEWINE. If I may respond to my 

colleague, it shows the arrogance of 
this government. We have seen what 
they have done to these individuals. 
The other thing it indicates to me is 
that, even now, when the world is pay-
ing attention, they still are thumbing 
their nose at the world, thumbing their 
nose at the Secretary General, thumb-
ing their nose at the Secretary of 
State. They really will not let people 
in to see what the circumstances are. 

So when we hear some people say: 
Senator DEWINE, they promised they 
were going to take care of these people 
and they promised they were not going 
to encourage the continuation of this 
genocide; why don’t you believe them? 
The answer is because of what my col-
league pointed out. It is that type of 
attitude. 

I think we know that if this was oc-
curring in other parts of the world, 
such as in Europe, let’s be candid, the 
world would have paid attention a lot 
earlier. That is the truth. The world 
would have paid attention. Something 
would have been done about it earlier. 
Finally, now, the world is paying at-
tention. 

The imperative to act in Sudan is 
clear. As my colleague from Arizona 
pointed out, there are steps that must 
be taken; steps such as sending in a 
U.N.-authorized peacekeeping force and 
planning tribunals that punish the 
guilty are steps Senator MCCAIN and I 
have called for in the past. I think the 
first time I talked about them was 
back in May. Yet we are still waiting 
for the international community to 
act. This delay, let no one make any 
mistake, is costing lives. 

The U.S. Government and the Senate 
have taken other steps several weeks 
ago, such as providing more humani-
tarian aid funding. I thank my col-
leagues for that vote. The House did 
the same. Yet much more needs to be 
done. 

Let me go through, if I could, a list 
of what needs to be done. First, the 
U.N. should authorize peacekeeping 
forces and monitors to guard the re-
gion of Darfur, and particularly the 
displaced persons camp. Again, as we 
discussed, I know the Sudanese Gov-
ernment already promised to protect 
the people of Darfur. They have made 
the same promises for months. 

I want to show this picture of Darfur 
and show why the Government of 
Sudan has been stalling. Satellite 
photos that are available from USAID 
confirm the destruction of nearly 400 
villages and 56,000 houses. Here is a pic-
ture from the ground. Here is what it 
looks like after they are done. Here is 
what is left of the village. The stories 
are terrible. A villager described it 
best. She said: 

The Janjawid arrived and asked me to 
leave the place. They beat women and small 
children. They killed a little girl, Sara. She 
was two years old. She was knifed in her 
back. 

We need to send peacekeepers in for 
Sara, and for the tens of thousands like 
her who have been killed because they 
were Black. That is why they were 
killed—because they were Black. These 
people have no reason to trust a gov-
ernment that has done this to them, 
and neither do we. I would trust Afri-
can Union monitors and peacekeepers. 
We need to help them with logistical 
planning and support, and I hope we 
will help them as they prepare their 
troops. We have been calling for this 
for a number of months, and maybe 
now people will start to realize it is the 
only step. The wolf cannot be expected 
to guard the sheep, and the Sudanese 
military, which includes former militia 
members, cannot be expected to guard 
and help the people of Darfur. 

Furthermore, 300 peacekeepers is just 
a start. There are too many camps, too 
many people, all in a region the size of 
Texas, for 300 people to be the answer; 
300 is only the first step. I expect other 
countries to follow the African Union’s 
lead. 

Second, we need to classify what is 
going on in Darfur as genocide. I know 
with the use of that term comes a legal 
obligation under the Convention on the 
Prevention of Punishment of the crime 
of genocide, but we should not refrain 
from using the term simply to avoid 
acting. If it is genocide—and it is—we 
should call it that. It is my under-
standing that the litmus test for using 
the term ‘‘genocide’’ is a matter of in-
tent. Is there intent to commit geno-
cide? Let me tell you, when men on 
horseback and camel kill men, women, 
and children, and then go 50 miles to 
Chad to complete the task when they 
fail, I don’t know what other term to 
use. It is genocide and we should call it 
that. 

Third, we need to name names. This 
is a list of 7 of those responsible for or-
chestrating the atrocities within the 
militias of Sudan. We should share this 
information and publicly identify these 
people so the world knows that those 
who aid in genocide will not be able to 
hide in the shadows. 

Fourth, we should impose targeted 
sanctions on Government of Sudan offi-
cials who are responsible for aiding the 
militias. It is not enough to target the 
militia members who are little more 
than thugs on camels; we need to tar-
get sanctions at government officials, 
including travel bans. It is not enough 
to say we are going to do travel bans 
against these militias. They are not 
going anywhere. We need to get the 
people to whom it will really matter, 
and that is the people in the govern-
ment. We need to go after their assets 
and deny them the freedom and rights 
they have denied to those in Darfur. 

Fifth, we need to prosecute the war 
crimes in competent international tri-
bunals. Dog and pony show trials are 
no substitute for justice, and a lasting 
peace in Darfur and in the rest of 
Sudan will require that justice is 
served. This is particularly important 
for the militia members who were 

counting on slipping back into the Su-
danese military or back into the vil-
lages after all this is done. 

The only future for those guilty of 
war crimes should be the inside of a 
courtroom and then the inside of a jail 
cell. 

Sixth, we will need peace talks in 
order to address the deep roots of this 
conflict. This is not just about skin 
color; this is about a systematic policy 
of the Government of Sudan to deprive 
outlying regions the resources they 
need to develop. There are other re-
gions of Sudan that are also suffering 
from neglect, and unless the Govern-
ment of Sudan changes its attitude and 
starts to treat its people with respect, 
it will face more insurgencies in the fu-
ture. The Government of Sudan needs 
to understand that. 

Finally, I close with a word about the 
humanitarian situation in Darfur now. 
According to the World Health Organi-
zation, 10,000 people will die this month 
in Darfur if nothing is done. Today, it 
is projected that 100 to 200 people will 
die. By the end of the week, an addi-
tional 1,000 people will die, not just 
from disease but from inaction. The 
crisis will require more than just con-
tributing money, although money is 
important. According to the World 
Health Organization, military logistics 
are needed immediately to distribute 
the aid. According to the United Na-
tions, at least 50 camps are currently 
receiving no aid at all. That is only 
going to get worse as the rainy season 
intensifies, washing out all of the 
roads. 

We know the Government of Sudan 
likes to deny that this is a crisis, as 
Senator MCCAIN pointed out, but we all 
know this is the worst humanitarian 
crisis in the world today. People are 
counting on us, counting on our action. 
Tens of thousands of lives hang in the 
balance. 

I encourage my colleagues to join the 
growing chorus of voices demanding ac-
tion in Darfur. I thank all those who 
have supported our efforts so far. We 
cannot rest upon our past laurels, but 
instead we must continue to move for-
ward, pushing the international com-
munity to do more. After Rwanda, 
when we said never again, we meant it. 

I thank the Chair. I yield the floor, 
and I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. SESSIONS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SESSIONS. Mr. President, I rise 
today to talk about the critical need 
for class action reform. The class ac-
tion fairness bill that is before us, S. 
2062, seeks to guarantee that plaintiffs 
in a class action, the people who have 
actually been harmed and who have a 
right to be compensated, are the actual 
beneficiaries of class action and not 
only attorneys. 
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The Class Action Fairness Act pro-

vides, one, the ability to remove ac-
tions to Federal court in cases where 
the aggregate amount in question ex-
ceeds $5 million and the home State 
plaintiffs are no more than two-thirds 
of the class. In other words, class ac-
tions that are essentially State court 
matters will remain in State court, but 
matters that involve major amounts of 
money and large numbers of plaintiffs 
in multi-State regions, which fre-
quently occurs, ought to be in Federal 
court. Why should a single county in a 
single State, a State judge, decide a 
matter that affects all 50 States and 
perhaps hundreds of thousands of indi-
viduals? 

It will provide special scrutiny for 
the abused coupon settlements. That is 
something we have heard a lot about 
and is not right; that the victims get 
coupons for the product and the law-
yers get paid millions of dollars. It pro-
vides protections against unwarranted 
higher awards for certain class mem-
bers based on geographic location. 

The bill is responsible, it is re-
strained, it will curb class action 
abuses, and produce a more productive 
class action system. 

As I understand the situation today, 
the majority leader wants to proceed 
to this bill, and I hope we can do that 
in short order. The bill passed out of 
the Judiciary Committee, of which I 
am a member, in June of 2003 by a 12 to 
7 strong bipartisan support. Since pass-
ing out of committee, the bill has been 
through two major substantive periods 
of negotiation, each one bringing on 
more Senators in support of the legis-
lation. Currently, 62 Senators have ei-
ther voted for cloture on the previous 
version of the bill or have publicly ex-
pressed their support for this version. 

It is time to proceed to the bill, to 
debate the substance of the bill, and 
have an up-or-down vote on class ac-
tion reform. But I am concerned, I 
must say, that many of the people who 
say they are for it, my Democratic col-
leagues who in the past have been re-
luctant to sign on, but they studied it 
more and said they are for it, that they 
may not really want to move to this 
bill. One way we can do that—and all 
Members of this body understand how 
it works: Add amendment after amend-
ment to legislation, and they draw out 
the debate on issues nonrelated, non-
germane to the legislation and, in ef-
fect, they can kill legislation through a 
filibuster by amendment. 

The majority leader has a lot of 
things we need to do. We need to pass 
this bill. We have strong bipartisan 
support for it, but he has a lot of other 
legislation that needs to be done. The 
majority leader has propounded a se-
ries of proposals that would provide an 
opportunity for Members on the other 
side to offer minimum wage amend-
ments and other amendments, unlim-
ited germane amendments, amend-
ments related to this bill, unlimited, 
and they have been rejected. 

So what that suggests is there is not 
a serious commitment, that this bill is 

being obstructed and being blocked 
from even having an up-or-down vote 
by a device that does not give any lim-
its on the amount of debate. That is 
very unfortunate. It is not the right 
thing to do. As I indicated, it is a de-
vice that allows a group of Senators to 
block the passage of the bill even if 
they say they are for it. But if we try 
to cut off and limit debate and have a 
definite time for a vote, they say, no, 
they will not support that; I am for the 
bill, I just will not give this time limit; 
I will not agree to how many amend-
ments we can put on. 

The majority leader goes to it, we 
spend a week to 10 days on it and we 
still have not passed it. Then what can 
he do? So he cannot move to a bill 
under those circumstances. We need to 
have an agreement. 

I hope Senators will reevaluate those 
circumstances so we can reach an 
agreement and move forward with this 
legislation that is very important. If 
not, everybody needs to know it was 
blocked again, obstructed from being 
able to be brought up, debated, and 
amendments offered to it. 

I know the Presiding Officer served 
on the Texas Supreme Court and also 
as attorney general of Texas. He under-
stands the legal issues perhaps better 
than any other Member of this body. I 
think we would agree, and most law-
yers would agree, class actions are not 
evil in themselves. In fact, they are 
good tools to deal with litigation in 
which there is a single type of cause 
that injured a whole host of people, 
where perhaps hundreds of thousands 
of people were injured or wronged by 
the same act or series of acts. So as the 
matter of proof gets to be unjustifiable, 
if the amount of loss is $100 or $200, 
100,000 people in America have to hire a 
lawyer to file 100,000 lawsuits, so a per-
son can file a class action and a lawyer 
can represent the whole class to deter-
mine how much that group of people 
were damaged and get them checks, 
pay them and get them recompensed. I 
think that is a good procedure, and I 
am all for that. It is a real good proce-
dure. It is something we ought not to 
believe is bad in and of itself. 

State courts are being overwhelmed 
by these actions. I saw the numbers 
from 1988 to 1998. The number of class 
actions pending in State courts in-
creased by 1,042 percent while the num-
ber in Federal courts increased only 338 
percent during that period. 

State courts have often been unable 
to give class actions the attention they 
need, and abuses have occurred too 
often under those circumstances. It has 
hurt class members sometimes to the 
benefit of attorneys. Make no mistake 
about it, an attorney in a class action 
is in a delicate position. That attor-
ney’s interest, when the settlement ne-
gotiations come around, can be in con-
flict with the interest of the people he 
represents. 

So what happens sometimes in these 
negotiations is that lawyers demand 
from the big companies, or whoever 

they are suing, big fees to be paid to 
the lawyers, millions of dollars, and 
then acquire only token benefits for 
the members of the class. That is not 
good, and I will talk later about some 
of the cases where this has happened. 
Lawyers in such cases have lost their 
perspective and have not handled the 
interest of their clients with integrity. 

This bill would crack down on that. 
It would give more power to the judge 
to make sure those kinds of abuses do 
not happen. 

Sometimes these class action cases 
are being used as judicial blackmail, 
forcing defendants to settle cases that 
are basically unjustified, even frivo-
lous, rather than spend millions of dol-
lars in litigation and the risk of loss of 
a whole customer base maybe because 
of bad publicity. So the defendants are 
compelled to pay even if they are real-
ly at fault, and sometimes they will 
pay the lawyers more than they will 
pay the people who have been victim-
ized. 

Other examples of class action prob-
lems include what has been referred to 
as ‘‘drive-by’’ class actions where the 
class is certified even before the de-
fendant has notice. There are ‘‘copy-
cat’’ class actions where the actions 
are filed in multiple jurisdictions to 
see which court will certify the class 
first, or they are filed by another law-
yer to try and steal what appears to be 
a lucrative claim from the person who 
filed the first class action; get in a race 
to the courthouse. 

This is a matter of significance. Law-
yers are supposed to have fidelity to 
their clients. In some cases, the fidel-
ity to their clients leads them to do 
things that are lawful and proper under 
the law but are really abusive. This is 
one of those examples. Class action 
lawyers are known to forum shop by 
naming irrelevant parties in class ac-
tions in order to destroy diversity and 
to agree to settlements that pay boun-
ties for someone discovering a class ac-
tion, awarding the original plaintiff 
more than any other member of the 
class. 

It is hard to criticize a lawyer for 
forum shopping. If he looks all over the 
United States of America, he has a 
complaint that involves everybody, 
maybe it is a MasterCard that in every 
county in America somebody has one, 
and there is a complaint about that, he 
can pick the best jurisdiction in Amer-
ica, the best county. Maybe he knows 
the judge who is very favorable to his 
theories. He can file it in any county in 
the United States that he chooses. 
There are some counties in Alabama 
that are known for this. He gets total 
choice of where to file the case. I can-
not say that is morally bad for the law-
yer to do that, but those of us who set 
the laws, who set the policy for class 
actions, we ought to review that. We 
ought to create laws that make it more 
difficult for a lawyer to be able to pick 
the single most favorable jurisdiction 
in the whole United States in which to 
file an action. 
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Let me talk about this situation in 

the Toshiba case. A class action suit 
was filed in Texas, complaining of an 
entirely theoretical defect in the flop-
py disk controllers of Toshiba laptops. 
There were no allegations that the as-
serted defect had resulted in injury to 
any user, and not one customer had 
ever reported a problem attributable to 
the defendant. However, Toshiba faced 
potential liability of $10 billion, and 
they decided to try to settle the claim. 
The class members received between 
$200 and $400 in a coupon off the pur-
chase price of Toshiba products. The 
two named plaintiffs received $25,000, 
and the attorneys received $147 million. 
The class members in this case only 
benefitted from the lawsuit if they pur-
chased additional products from To-
shiba and used the coupons. This is not 
the way the legal system is supposed to 
work. 

Class action reform is also needed so 
that people who are not injured do not 
receive compensation. If members of a 
class are unable to demonstrate dam-
age, they ought not to be paid. 

Lawyers are supposed to represent 
real clients with real problems. They 
are ethically bound to represent the in-
terests of their client foremost beyond 
their own interest. 

Class action lawsuits are designed to 
be available when lawyers realize that 
an entire class of people has been 
harmed in the same way his client had 
been harmed. Class action should not 
become a way for creative lawyers to 
gain excessive fees. It should not be a 
situation where good advocates figure 
out a way, by adding unrelated defend-
ants or otherwise, to file actions in 
friendly circuits or to use other meth-
ods that maximize the benefit to their 
clients while ignoring the rest of the 
class members. 

Another case touched on my home 
State of Alabama, the famous, or infa-
mous, Bank of Boston case. In this 
case, a class action was filed by a Chi-
cago attorney in the circuit court of 
Mobile, AL. The case alleged that the 
bank did not properly post interest to 
its clients’ real estate escrow accounts. 
The class settlements limited the max-
imum recovery to individual class 
members at $9 each. That $9 was the 
maximum amount anybody could re-
cover. 

After the State approved the settle-
ment, the bank disbursed more than $8 
million to the class action attorneys in 
legal fees and credited most of the ac-
counts of the victims with sums of less 
than $9. The legal fees which were 
automatically debited from the class 
members’ bank accounts total 5.3 per-
cent of the balance of each account. It 
was bad enough that a lot of these peo-
ple did not even know they had been in 
a class action or that they owed an at-
torneys’ fee for the $9 recovery that 
had been won for them, the worst part 
is that many accounts were debited for 
amounts that exceeded the credit they 
obtained from the settlement, meaning 
that the attorney fee that came out of 

their account far exceeded the $9 ben-
efit they received from the class ac-
tion. 

For example, Dexter J. Kamowitz, of 
Maine, a case which a Chicago attorney 
filed in Mobile, AL, and the plaintiff, 
who is supposed to be winning a ver-
dict, who lives in Maine, who did not 
initiate the class action against the 
Bank of Boston—he just happened to be 
declared a member of the class—but he 
received a credit of $2.19 on the settle-
ment. At the same time, the class ac-
tion attorney debited his account for 
$91 in legal fees, producing a net loss of 
$87.81. Such results, as might be ex-
pected, produced outrage from class 
members in other States affected by 
the action. 

Judge Frank Easterbrook, circuit 
judge of the seventh circuit, asked: 

What right does Alabama have to instruct 
financial institutions in Florida to debit the 
account of citizens in Maine and other 
States? 

So we need to be careful about these 
matters. We need to be careful that 
these cases are handled fairly. This bill 
takes steps forward in that regard. 
That is why it received strong support 
throughout the Nation, and that is why 
so many Senators have committed to 
supporting it, Republicans and Demo-
crats. 

S. 2062, offered by Senator GRASSLEY 
and passed out of the Judiciary Com-
mittee last summer, will help elimi-
nate many of these abuses. I think I 
have noted those. I will just note it 
will eliminate forum shopping, keeping 
State judges of a case of less than one- 
third of the member class who are 
members of that State from dictating 
the fate of plaintiff members in 49 
States. 

I hope we will have a healthy debate 
on this process and that we can move 
forward and get this bill before us and 
confront a problem that is jeopardizing 
America. We have a lot of members 
here who say: We believe in jobs, we 
want to see the economy grow, they 
are not creating enough jobs in Amer-
ica. But when you have huge, multi-
million dollar, sometimes virtually ex-
tortionate lawsuits filed against busi-
nesses on a regular basis—they go up 
more than 1,000 percent in State court 
in 10 years, 300-something percent in 
Federal court in 10 years; these law-
suits are gaining momentum all over 
the country—it does impact our pro-
ductivity as a Nation. 

No nation carries the kind of litiga-
tion cost that the United States does. 
When we export a product outside our 
country, the total value and cost of 
producing that product, which has to 
be competitive in prices in the world 
market, that cost is created and added 
to by litigation costs. Much of that is 
just insurance premiums. The more 
these cases are filed, the higher insur-
ance premiums go. 

So it is a real problem for us. It has 
hurt our job creation, it has hurt our 
economic growth. It is time for this 
Nation to get in sync with the rest of 

the world and bring some containment 
to the abuses in litigation. 

I believe in litigation. I believe in the 
court system of America. I believe 
many of these lawyers are not im-
proper or immoral; they are just using 
the existing legal system in every way 
they can to maximize the benefit they 
can obtain for their client. So what 
happens then? It is up to us to deal 
with it. 

A lot of people have talked about this 
question of federalism, States’ rights, 
how we ought to handle this and why 
should the Federal Government involve 
itself in class actions or why are we 
dealing with it. Over the last 30 years, 
we have had a host of pieces of legisla-
tion that poured through this body, 
many of them driven by our friends on 
the other side of the aisle, that impact 
States’ rights. Now all of a sudden they 
are claiming States’ rights will be vio-
lated by class action reform. Let me 
just say a few things about that ques-
tion because it is very important. It is 
one we should think about and analyze 
honestly. 

First, there is no doubt whatsoever 
that the kind of cases we are talking 
about ought to be or can be handled in 
Federal court. That is perfectly con-
stitutional. The Constitution provides 
for the litigation between citizens of 
different States to be in Federal court 
to begin with. It is only through the 
device of undermining diversity by 
suing a local defendant that Federal ju-
risdiction has been avoided in many of 
these cases. The intention of the Fram-
ers of the Constitution was, in these 
interstate lawsuits, jurisdiction should 
be in Federal court. So it is not uncon-
stitutional for these cases to be tried 
in Federal court. I don’t think there is 
a single Senator in this body who 
would argue that making these a Fed-
eral case somehow violates the State’s 
rights because they are interstate 
cases. They involve plaintiffs from 
more than one State. That really was 
always thought to be appropriately 
handled in Federal court. I know that. 

The next question is: Should we do 
it? Is it proper that we put more of 
these cases in Federal court? I think 
so. I believe it is proper because we are 
seeing abuses of state court jurisdic-
tion and because Federal courts have a 
better ability to handle multi-state 
litigation issues. Let’s take this prac-
tical example. Let’s say there is a law-
suit—I think there was one filed a 
number of years ago involving the con-
struction of seatbelts for automobiles. 
It was filed on behalf of the class of ev-
erybody in America who had auto-
mobiles, and virtually every county in 
America had one of those automobiles 
and so they go to a certain county in 
the Midwest where thousands of these 
class action lawsuits are being filed 
and they filed it there, the result of 
which could be an order and financial 
judgment that would impact the way 
seatbelts are handled throughout 
America. 

If you appealed any verdict from that 
county, where would it go? It would go 

VerDate May 21 2004 02:19 Jul 08, 2004 Jkt 029060 PO 00000 Frm 00045 Fmt 4624 Sfmt 0634 E:\CR\FM\G07JY6.107 S07PT1



CONGRESSIONAL RECORD — SENATES7734 July 7, 2004 
to the supreme court of the State that 
handled it. But it is going to affect ev-
erybody in America. So if you file this 
lawsuit in Alabama or Texas or Illi-
nois, and you get a verdict that im-
pacts the whole United States and you 
appeal it, a single State gets to decide 
whether it was properly tried and 
whether the order was appropriate. But 
if it is tried in Federal court, the ap-
peal would be to the U.S. Supreme 
Court, which handles the jurisdiction 
of the whole United States of America, 
where it ought to be if the verdict is 
going to impact a multitude of States. 
So I think that is perfectly logical and 
a good policy reason for us to do it in 
that way. 

We are seeing a problem in which 
litigation is impacting adversely our 
ability to create economic growth and 
impacting adversely our ability to cre-
ate jobs. It adds to the cost of products 
that we want to export around the 
world. It adds to the cost of products 
produced here and sold in America 
making them less competitive against 
imports that come into this country. If 
we can reduce the cost of litigation on 
businesses in America, they will be 
more effective about their business. 

We do not want to deny people who 
are wronged fundamental rights. In no 
way does this legislation do that. It 
says the litigation ought to be tried in 
Federal court if it involves these kinds 
of situations and it contains some pro-
visions to limit abuses. 

Frankly, let me say this: I was a Fed-
eral prosecutor in Mobile, AL, for 15 
years, and 12 years as U.S. attorney. I 
have tried cases in State court and in 
Federal court. I know the Presiding Of-
ficer knows that by and large Federal 
judges have a lot fewer cases than 
State judges. The fact is, in our State, 
Federal judges probably carry on their 
dockets one-fourth or less the number 
of cases in State court, or maybe one- 
tenth the number of cases. State court 
judges have thousands of cases. Fre-
quently, State court judges have fewer 
law clerks—sometimes no law clerk— 
when the Federal judges usually have 
one or two law clerks to help them do 
their work. 

Where would a big, complex multi- 
state, multimillion-dollar lawsuit be 
better filed? Which court is best able to 
handle these cases? Which ones were 
designed by the original founders to 
handle interstate cases to begin with? 
It is clear to me that it is in Federal 
court. That is where these cases ought 
to go. 

Frankly, I could see taking more 
class action cases than this legislation 
provides for in Federal courts. I think 
it would be justified. 

But because of the objections of some 
of my colleagues, we negotiated and 
worked out concerns that some lawyers 
had, these negotiations will keep more 
cases in state court than the bill origi-
nally intended, but I am willing to live 
with that. 

Article III of the Constitution vests 
the Federal courts with jurisdiction 

over ‘‘controversies between citizens of 
different states.’’ When you have a 
bank in Miami, a lawyer in Chicago, 
victims in Maine and Alabama and 
other places, that is a controversy be-
tween citizens of different States. It is 
only through the reinterpretation of 
the diversity rule that these cases have 
many times been able to be kept in the 
State court system rather than to be 
allowed to go through the Federal 
courts. I think this is right way for us 
to go. I think this is a logical, fair, re-
strained, professional response to a 
problem of the abuse of class actions in 
America. 

It is important for our economy. It is 
important for our business in America. 
I believe we need to pass it. I hope our 
colleagues who are holding up this bill 
today will reevaluate and reach an 
agreement with majority leader Bill 
Frist to have some amendments or all 
the amendments that are relevant to 
the bill they want but not an unlimited 
number of amendments on any subject 
they want to offer amendments on. 
That won’t work. That is not right. Let 
us move this bill forward. Let us pass 
it. Let us do what at least 60 Senators 
in this Senate believe is proper. 

I thank the Chair. I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER (Ms. COL-
LINS). The clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. SESSIONS. Madam President, I 
ask unanimous consent that the order 
for the quorum call be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COST OF GOVERNMENT DAY 
Mr. SESSIONS. Madam President, I 

would like to talk today briefly about 
an important matter. 

As many of you may know, today is 
Cost of Government Day. Not that we 
need to celebrate it, but it is an impor-
tant day. 

What is Cost of Government Day, you 
ask? It is the day on which the average 
American worker has earned enough 
money to cover his or her share of the 
Federal, State, and local government. 
That means that our government is so 
large and spends so much money that 
we must work our poor citizens 189 
days a year before they can break even 
with spending. 

Think about it like this. Say you go 
out and buy a house and the monthly 
mortgage you have to pay for your 
house is one-half of your monthly sal-
ary. That is a huge amount. One-half of 
the money you earn—one-half of your 
salary—has to go to pay your house 
mortgage. Say every month you get 
your paycheck and about half of it is 
written off to the bank to cover your 
mortgage. 

That is the same way our govern-
ment works. The cost of government 
consumes 51.6 percent of our national 
income. It is taking more than the hy-
pothetical mortgage payment of half 
your salary. I cannot help what some-
one’s mortgage payment is but we in 

this body can have some impact on the 
cost of the government. 

I say to those here today, that spend-
ing is getting out of hand. Since 1977, 
the earliest Americans have paid off 
their cost of government was June 28. 
Now it is July 7. The United States 
prides itself in being a frontrunner in 
human and civil rights protections. We 
come together under the values of life, 
liberty, and the pursuit of happiness, 
those values that the Founders de-
clared to be the basis of this great Na-
tion. 

But there is a dragon in the midst, a 
burglar in the basement, sucking 
Americans dry of their hard-earned 
money. The perpetrators are right here 
among us. Our government is being 
burdened with cumbersome and unnec-
essary legislation and regulation for 
which the American citizens also pay 
the bill. In this season of budget and 
appropriations bills, we need to think 
about who we are representing and the 
sacrifices they are making for each bill 
we pass. 

We are not celebrating Cost of Gov-
ernment Day, a day 189 days into the 
year. I am here to celebrate America. 
The strength and vitality of this Na-
tion is its belief and its investment in 
individual American citizens, entre-
preneurs, people working hard, giving 
their very best every day. They do not 
mind paying a reasonable amount in 
taxes. But we need to fight every day. 
We need to analyze the situation with 
every bill and ask ourselves: How much 
more can we expect the American peo-
ple to pay? How much burden can we 
expect them to carry? How can they 
carry a dynamic and growing economy 
that creates jobs and allows higher 
pay, where people work and save and 
invest and do well economically with 
these burdens? 

We do better, slightly better, some-
what better than the Europeans. Their 
taxes are going through the roof. I no-
tice that the leadership in Germany 
cited the U.S. tax cuts that have 
spurred our economic growth in recent 
months, something we are definitely 
celebrating. They are discussing 
whether they need to do that. The Eu-
ropeans, though, are further down the 
road in social welfare, in burdens eco-
nomically, than even we are. 

We need to watch what we are spend-
ing. We need to indelibly imprint in 
our mind that the cost of Federal, 
State, and local government is the 
work of American citizens for 189 days 
this year, 51.6 percent of the income 
earned. That is more than we need to 
allow. We do not need to see those 
numbers increase. They need to start 
going down. It is something we ought 
to work on. 

We must remember every day there 
is a limit to the burden that the Amer-
ican citizens can carry if we expect 
them to be competitive in the world 
market. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Ohio. 
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Mr. VOINOVICH. Madam President, I 

rise today to speak on behalf of the 
Class Action Fairness Act, a bill to 
stop unfair and abusive class action 
lawsuits that ignore the best interest 
of injured plaintiffs. This legislation is 
sorely needed to help people under-
stand their rights in class action law-
suits and protect them from unfair set-
tlements. It is needed to reform the 
class action process which has been so 
manipulated in recent years that U.S. 
companies are being driven into bank-
ruptcy to escape the rising tide of friv-
olous lawsuits that have resulted in 
the loss of thousands of jobs, especially 
in the manufacturing sector. 

Unfortunately, not enough Ameri-
cans realize we are in a global market-
place and businesses now have choices 
as to where they manufacture their 
products. Many of our businesses are 
leaving our country because of the liti-
gation tornado that is cutting through 
the economy and destroying their com-
petitiveness. The Senate must start 
taking into consideration the impact of 
its decisions on this Nation’s competi-
tive decisions in the global market-
place. Too often, we think about things 
in the United States for Americans and 
forget the fact that we are in a global 
marketplace. Today, manufacturers 
and consumers worldwide have many 
choices about where to do business. 

I believe for the system to work we 
must strike a delicate balance between 
the rights of aggrieved parties to bring 
lawsuits and the rights of society to be 
protected against frivolous lawsuits 
and outrageous judgments that are dis-
proportionate to compensating the in-
jured and made at the expense of soci-
ety as a whole. I believe this is what 
this legislation does. I am proud to be 
a cosponsor of it. 

Since my days as Governor of Ohio, I 
have been very concerned with what I 
refer to as a ‘‘litigation tornado’’ that 
has been sweeping through the econ-
omy of Ohio, as well as the Nation. The 
Ohio civil justice system is in a state 
of crisis. Ohio doctors are leaving the 
State and too many have stopped deliv-
ering babies because they cannot afford 
the liability insurance. 

From 2001 to 2002, Ohio physicians 
faced medical liability insurance in-
creases ranging from 28 to 60 percent. 
Ohio ranked among the top five States 
for premium increases. General sur-
geons pay as much as $75,000 and OB/ 
GYNs pay as much as $152,000. Com-
paratively, Indiana general surgeons 
pay between $14,000 and $30,000 and OB/ 
GYNs pay between $20,000 and $40,000. 

Further, Ohio businesses are going 
bankrupt as a result of runaway asbes-
tos litigation. Today, one of my fellow 
Ohioans can be a plaintiff in a class ac-
tion lawsuit that she does not know 
about, taking place in a State that she 
has never even visited. 

In 1996, as Governor of Ohio, I was 
proud to sign H.B. 350, strong tort re-
form legislation into law—for a while. 
It might have helped today’s liability 
crisis but it never got a chance. In 1999, 

the Supreme Court of Ohio in a politi-
cally motivated 4-to-3 decision struck 
down the Ohio civil justice reform law, 
even though the only plaintiff in the 
case was the Ohio Academy of Trial 
Lawyers, the personal injury bar’s 
trade group. 

Their reason for challenging the 
law—this is incredible—they claimed 
their association would lose members 
and lose money due to the civil justice 
reform laws that were enacted. 

The bias of the case was so great that 
one of the dissenters, Justice J. 
Lundberg Stratton, had this to say: 

This case should never have been accepted 
for review on the merits. The majority’s ac-
ceptance of this case means that we have 
created a whole new arena of jurisdiction— 
‘‘advisory opinions on the constitutionality 
of the statute challenged by a special inter-
est group.’’ 

From this, it is obvious to me the 
way we currently administer class ac-
tions is just not working. 

While we were frustrated at the State 
level, I am proud to have continued our 
fight in the Senate, a fight for fair, 
strong, civil justice. 

To this end, I worked with the Amer-
ican Tort Reform Association to 
produce a study entitled ‘‘Lawsuit 
Abuse and Ohio’’ that captured the im-
pact of this rampant litigation on 
Ohio’s economy, with the goal of edu-
cating the public on this issue and 
sparking change. 

Can you imagine what this study 
found? In 2002 in Ohio, the litigation 
crisis cost every Ohioan $636 per year. 
For every Ohio family of four, the cost 
was $2,544. These are alarming num-
bers. This study was released August 8, 
2002. Imagine how high these numbers 
have risen since that time. 

In tough economic times, families 
cannot afford to pay over $2,500 to 
cover other people’s litigation costs. 
Something needs to be done. Passage of 
this bill will help. 

This legislation is intended to amend 
the Federal judicial code to streamline 
and curb abuse of class action lawsuits, 
a procedural device through which peo-
ple with identical claims are permitted 
to merge them and be heard at one 
time in court. 

In particular, this legislation con-
tains safeguards that provide for judi-
cial scrutiny of the terms of the class 
action settlements in order to elimi-
nate unfair and discriminatory dis-
tribution of awards for damages and 
prevent class members from suffering a 
net loss as a result of a court victory. 

The bill is designed to improve the 
handling of massive U.S. class action 
lawsuits while preserving the rights of 
citizens to bring such actions. Class ac-
tion lawsuits have spiraled out of con-
trol, with the threat of large, over-
reaching verdicts holding corporations 
hostage for years and years. 

In total, America’s civil justice sys-
tem had a direct cost to taxpayers in 
2002 of $233.4 billion. That is 2.23 per-
cent of our gross domestic product. 
That is $809 per citizen and equivalent 

to a 5-percent wage tax. That is a 13.3- 
percent jump from the year before—a 
year when we experienced a 14.4-per-
cent increase, which was the largest 
percentage increase since 1986. These 
lawsuits cost billions of dollars and are 
putting a crimp in the budgets of every 
American. 

Now, some of my colleagues have ar-
gued that this bill sends most State 
class actions into Federal court and de-
prives State courts of the power to ad-
judicate cases involving their own 
laws. They argue that the bill, there-
fore, infringes upon a States’ sov-
ereignty. However, there is no evidence 
for this assertion, and, in fact, it is the 
present system that infringes upon 
State sovereignty rights by promoting 
a ‘‘false federalism’’ whereby some 
State courts are able to impose their 
decisions on citizens of other States re-
gardless of their own laws. 

Another argument against the bill is 
that it will unduly expand Federal di-
versity jurisdiction at a time when 
courts are overcrowded. However, 
State courts have experienced a much 
more dramatic increase in class action 
filings and have not proven to be any 
more efficient in processing complex 
cases. In addition, Federal courts have 
greater resources to handle most com-
plex interstate class action litigation 
and are insulated from the local preju-
dice problems so prevalent under cur-
rent rules. 

We all know that so many of these 
class action lawsuits are filed in juris-
dictions—two or three of them—be-
cause they know the results of those 
cases if they file them in certain juris-
dictions. We have a certain jurisdiction 
in Illinois. We have another in Mis-
sissippi. As a result, there is no fair-
ness to the defendants. 

I emphasize to my colleagues that 
this is not a bill to end all class action 
lawsuits. We will have plenty more 
class action lawsuits. Rather, it is a 
bill to identify those lawsuits with 
merit—with merit—and to ensure that 
the plaintiffs in legitimate lawsuits are 
treated fairly throughout the litigation 
process. It is a bill to protect class 
members from settlements that give 
their lawyers millions while they see 
only pennies. It is a bill to rectify the 
fact that over the past decade, State 
court class action filings increased 
over 1,000 percent. It is a bill to fix a 
broken judicial system. 

Madam President, I am a strong sup-
porter of this bill and I urge my col-
leagues to do the same. I hope that the 
Holy Spirit enlightens us so we can 
have a vote on this legislation which is 
so important to the future of America’s 
economy. 

The PRESIDING OFFICER. The Sen-
ator from Connecticut. 

Mr. DODD. Madam President, before 
he leaves the Senate floor, I commend 
my colleague from Ohio for his excel-
lent statement. 

I agree with him that this is an im-
portant piece of legislation. I have 
spent a good part of a year, along with 
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my good friend and colleague from 
Delaware, and others—the Senator 
from California, Mrs. FEINSTEIN, the 
Senator from Wisconsin, Mr. KOHL, and 
the Senator from New York, Mr. SCHU-
MER—working to try to put together a 
responsible bill on class action reform. 
We have done that with this proposal. 

I regret the fact that nearly eight 
months after we forged a compromise 
on class action reform, we have just 
begun to deal with this issue. I had 
hoped the legislation would have come 
up earlier in the year when there would 
have been more time available to con-
sider it. 

I was pointing out to my colleagues 
earlier, as someone who managed and 
wrote the securities litigation reform 
bill, that we spent almost 3 weeks on 
the floor of the Senate debating that 
bill. At the time, Bob Dole was the ma-
jority leader of the Senate. We had 
countless amendments that were of-
fered, both relevant and nonrelevant 
amendments. Never once was cloture 
invoked. Never once did someone fill 
up the amendment tree so as to limit 
who could offer what amendments. You 
didn’t have to get permission, in effect, 
to offer your amendment. It was a con-
tentious debate from time to time, but 
ultimately the will of the Senate pre-
vailed. The legislation was adopted. 

But I also point out, interestingly, 
the securities litigation reform was the 
only bill that President Clinton vetoed 
that was ultimately overridden by both 
the House and the Senate. It became 
the law of land. 

It was a lengthy process, but it was a 
good process. I think the debate was 
healthy. It was complicated, but none-
theless I believe the legislation ulti-
mately proved to be worthwhile. 

I cite that example because here we 
are now in a situation where before any 
amendments were offered—and we went 
on this bill almost 24 hours ago—we 
were told last night by the majority 
there would be no votes last evening. 
We have been in session since about 9 
o’clock this morning. There have been 
no amendments offered one way or the 
other because we have an amendment 
tree that is filled up, and you must get 
permission to bring up an amendment. 

Madam President, this is the U.S. 
Senate. I have served here for a quarter 
of a century and I have rarely seen this 
kind of procedural tactic being used on 
a bill that enjoys a strong majority of 
support. I believe we have at least 
some 62 supporters of this bill. The idea 
that we are not going to allow amend-
ments to be brought up unless ap-
proved by the majority runs counter to 
everything this institution stands for. 

Now I know that some of these non-
germane amendments are uncomfort-
able. There are people who are against 
them, although in several instances 
they have strong bipartisan support. 
For example, the legislation dealing 
with immigration reform has been of-
fered by Senator CRAIG of Idaho and 
Senator KENNEDY of Massachusetts. 
Also the reimportation issue on drugs. 

I will be the first to admit it, but I 
think an overwhelming majority of our 
colleagues are either cosponsoring or 
supporting that legislation. Even in 
the other areas, we have had a limited 
amount of time to bring up some of 
these issues. 

But I believe we can get time agree-
ments on some of these amendments if 
we stay in today, if we stay in tomor-
row, if we stay in Friday, if we work 
longer hours, and if we come back on 
Monday or Tuesday. I believe we could 
adopt this important legislation, and 
we would either accept or reject a num-
ber of these other nongermane amend-
ments. But to go through now the sec-
ond day with nothing being done on a 
bill that many would argue is one of 
the most important pieces of legisla-
tion from the business community per-
spective is inexcusable. I want the 
business community to know what is 
happening here because I am sure the 
allegations are going to be made that 
somehow the minority is trying to stop 
this legislation. That is anything but 
the case. 

We probably could have dealt with 
five, six, or seven amendments on the 
floor of the Senate today. I am told 
there are only 13 filed amendments on 
this bill. In effect, we probably could 
have almost concluded action on this 
legislation instead of stonewalling to 
make sure some amendments are not 
going to be debated and heard. We stop 
everything from happening so a good 
piece of legislation that a lot of people 
have worked long and hard on to get 
right may be denied an opportunity to 
be heard. That is wrong, Madam Presi-
dent. 

Now, again, I know voting on non-
germane amendments is not something 
we are terribly excited about here. It is 
the U.S. Senate though. In the U.S. 
Senate, we allow nongermane amend-
ments—absent a unanimous consent 
agreement or filing cloture—to be con-
sidered by this body. So even before a 
single amendment is debated here, the 
majority is now invoking rules and 
procedures that limit the ability of 
this institution to be heard. I regret 
that deeply. 

I was fearful this would happen. I am 
sort of mystified as to why it is hap-
pening. The majority, at least among 
their members, are more supportive of 
the class action reform bill. 

There are a number of Members on 
this side who are supporting this legis-
lation, but the bulk of the support 
comes from the majority side. I am 
mystified as to why the majority would 
not be pushing us to bring up our 
amendments, agree to time limits, and 
then vote on the amendments one way 
or the other and move the bill forward. 
But that is not the case. 

So we find ourselves now at the close 
of business on this day. We voted on 
one judge yesterday, and that is it. 
Now we are about to go into Thursday. 
We will be leaving, I presume, some-
time around noon on Friday and prob-
ably won’t come back until next Tues-

day. We have about 30 legislative days 
left around here to consider all matters 
before the elections of the fall. If my 
colleagues sense some frustration in 
this Senator’s voice, it is because I am 
frustrated. 

I regret having spent as much time 
on the bill only to find out in the end 
we can’t even get amendments to be 
brought up to debate. Instead, we have 
to agree ahead of time what amend-
ments are going to be brought up. 
Those rules exist in the House of Rep-
resentatives. The rules of the Senate 
are very different. This body is the an-
tithesis of the House of Representa-
tives, and for good reason. That has 
been the way this institution has func-
tioned for two centuries. 

On important legislation such as 
this, to invoke House rules to apply in 
the Senate is unfortunate. As impor-
tant as this bill is, how this institution 
functions, in my view, is far more im-
portant. Senators have the right to be 
heard. Because one day, not too distant 
in the future, the very Senator who 
today is trying to stop a debate may be 
the one seeking one. And so be careful 
what you wish for when you set prece-
dents or establish procedures that may 
be repeated at times when you may 
find yourself on the other side of the 
political equation. 

For all of those reasons, I am frus-
trated that this important bill many of 
us have spent a lot of time on may be 
close to death. We may not be able to 
enact it. That is unfortunate that we 
are getting to that point with this bill, 
despite all the efforts that have been 
made, where we may not get a chance 
to even debate it, much less act on it. 

I hope the leadership will listen to 
those who want to bring up some 
amendments, and see if we can’t work 
out some time agreements and move 
forward. If that is not the case, the 
idea that somehow the Senate as an in-
stitution would have to take a back 
seat to some procedural hurdles the 
majority would want to impose on the 
minority is not worth giving up. As im-
portant as this bill is, how the Senate 
operates is more important to this Sen-
ator. I will be most reluctant, but 
nonetheless I want my colleagues to 
know if it comes down to making a de-
cision about supporting a bill I have 
helped write or abandoning procedures 
in the Senate, I will protect this insti-
tution over this bill, as much as I 
would like to see this bill enacted. 

I am not going to sit here and sup-
port a set of procedures which deny my 
colleagues an opportunity to be heard. 
I wouldn’t support an unlimited right 
that goes on for days with endless 
amendments. I know when I am being 
gamed. I know when I am being taken 
advantage of. That is not the case at 
this point at all, not even close to 
being the case. 

My hope is wiser heads will prevail, 
that voices who care about this legisla-
tion would be heard, and that we could 
move to consideration of this legisla-
tion in the normal course of business, 
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on how we normally function when 
matters such as this emerge, where 
there is a division of thought and there 
are differences of opinion. 

There are those who feel strongly 
about not adopting this legislation. I 
understand that. But there are also 
those in the majority who would like 
to see it adopted. To suggest somehow 
we are going to prohibit those who 
would disagree with the bill an oppor-
tunity to be heard on other matters on 
this legislation is a wrong set of proce-
dures to be followed. 

Despite the fact my name is on this 
bill and I am proud of the fact it is—I 
think it is a good bill and we did a good 
job writing this compromise—and as 
much as I would like to see S. 2062 be-
come the law of the land, I am not 
about to turn my back on an institu-
tion that allows Members to be heard 
and their ideas to be debated. As im-
portant as this bill is, it is not as im-
portant as maintaining the integrity of 
the Senate. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Delaware. 
Mr. CARPER. Madam President, be-

fore the Senator from Connecticut 
leaves the floor, I want to say how 
much I have enjoyed working with him 
on this issue. I appreciate the wisdom 
and experience he brings to the matter. 

We had a press conference today 
around noon, those of us Democrats 
and Republicans who support this com-
promise on class action. The real stars 
of the press conference were three 
guests: A woman from near Charlotte, 
NC; another from Wisconsin; and a 
third lady who, along with her hus-
band, for many years ran a pharmacy 
down in Mississippi. They shared with 
us how they had been involved in class 
action legislation. 

In the case of the Mississippi lady 
whose pharmacy down there in this lit-
tle county had been named in over 100 
lawsuits, not because they had done 
anything wrong but because it was a 
way to be able to try to get a class ac-
tion certified in that particular county 
of Mississippi, really the defendants 
were the big pharmaceutical company. 

Another lady talked about being a 
plaintiff in a class action involving the 
Bank of Boston and the issue was es-
crow accounts. Apparently somebody 
took umbrage at the way the Bank of 
Boston was handling escrow accounts 
and money going in and out of escrow 
accounts, and they filed a class action 
lawsuit. In the end, the folks on whose 
behalf the class action had been filed 
ended up losing moneys. Their ac-
counts were actually debited in order 
to be able to help pay the attorneys’ 
fees which were rather substantial. 

The other lady was a lady from Char-
lotte, NC. She talked about late fees by 
Blockbuster. She didn’t like the fact 
that they had a late fee that was un-
fair. Over the course of time, because 
of the family and this sort of thing, 
they paid a fair number of late fees, 
and she didn’t appreciate it, so there 

was this class action lawsuit. She ap-
parently got named as a plaintiff be-
cause she had shopped there, and she 
was included in the lawsuit. 

In the end, the agreement that was 
worked out enables her to get—I will 
paraphrase: Out of this, maybe I am 
going to get a couple of coupons for 
rentals, for two videos. And I will get a 
dollar-off coupon. I could do as well 
clipping coupons from the newspaper 
from Blockbuster. She was not pleased, 
particularly when she mentioned how 
much the attorneys were going to get 
in the litigation. 

The point I am trying to make is, 
they were the really interesting people 
who spoke at our press conference. 
What they had to say reinforced my be-
lief that we are trying to do the right 
thing. 

Again, I realize it is not something 
everybody agrees upon. We are trying 
to find some balance in this legislation 
which says when people have a legiti-
mate beef, they have been harmed by a 
product or service or been taken advan-
tage of, even people who don’t have a 
lot of power, the little people, they 
would have an opportunity through a 
class action to join together and to 
hold accountable the big companies 
that have harmed them or at least 
treated them unfairly. 

I had hoped we would have a chance 
today by this time to have debated and 
voted on a couple of germane amend-
ments, maybe a nongermane amend-
ment or two, and even work into the 
night. From what I am told, we may be 
wrapping up here fairly soon. It is not 
even 6 p.m. I hate to see us waste the 
day. 

We had some exchange earlier today 
between our leaders where Senator 
DASCHLE had suggested maybe an ap-
proach where we agree to offer five 
nongermane amendments to the bill 
and maybe 10 germane amendments. 
Senator FRIST countered with the abil-
ity for either side maybe to offer 1 non-
germane amendment and maybe 10 or 
more unlimited germane amendments. 
If you look at the numbers between one 
and five in terms of nongermane 
amendments, there is a number be-
tween one and five that is probably 
more than two, maybe five, maybe 
four, but there is probably a number 
there we could agree on. 

Our side is not going to go along with 
the idea of the Republicans telling us 
what nongermane amendments we can 
offer. But I am encouraged that if the 
two leaders will take some time later 
today, maybe as early as this evening, 
and sit down, they can hopefully work 
out among themselves how many non-
germane amendments and maybe even 
work out the ones that would be of-
fered. 

There are a couple of amendments 
the Republican leader indicated he 
would not want to see offered as non-
germane. And to the extent that is a 
concern he has, I respect that concern. 
I had hoped maybe he would change his 
mind. But if there is something he 

doesn’t want to see offered as an 
amendment to this bill, it is not ger-
mane to this bill, but it might be ger-
mane to another freestanding bill that 
would be offered later, let’s go ahead 
and make a commitment to offering 
that nongermane amendment, not on 
this bill but at a later point in time to 
another bill. 

So the proponents of that measure 
would know for sure that they are 
going to have a chance to debate their 
issue and get a vote on it in the Sen-
ate. I am not discouraged. Somebody 
asked me earlier—and it may have 
been the Presiding Officer—if we were 
going to make any progress this week 
on this bill. I think we are. I am en-
couraged. If our leaders will sit down 
and talk it through between the two of 
them, they can work this out. It is im-
portant they do that. Nobody on our 
side wants to be seen as obstructionist. 
A number of us have worked very hard 
on this proposal. Most of the folks on 
the other side are acting in good faith 
on this bill, too. Whether you happen 
to be a company out there that wants 
to just get a fair shake when you are 
taken to court, or if you are a con-
sumer who wants to make sure you are 
not being ripped off by some company, 
there is a way to meet the legitimate 
concerns of both interests. 

The more I learn about this bill and 
the more I hear about the germane 
amendments that will be offered, 
frankly, the more I am pleased with 
the work that has been done. I think 
Senator BINGAMAN has a germane 
amendment or two he would like to 
offer. I think Senator BREAUX has a 
germane amendment. I think maybe 
Senator PRYOR has an amendment to 
offer that is germane. Maybe Senator 
KENNEDY has a germane amendment to 
offer, too. There may be germane 
amendments on the other side. They 
are thoughtful amendments. Each of 
them bring some concern. They, frank-
ly, need to be debated on the floor and 
we need to have a chance to vote. 

Mr. REID. Will my friend yield for a 
question? 

Mr. CARPER. I am happy to yield for 
a question. 

Mr. REID. I want the record to re-
flect that I know how deeply the Sen-
ator from Delaware feels about this 
issue. There are not many issues where 
the Senator from Delaware and I dis-
agree. This is one of them. I know how 
strongly he feels. Also, I know how 
strongly the Senator from Delaware 
feels about other issues. For example, 
even though the Senator from Dela-
ware feels extremely strong about this 
bill, when there came a time a few 
weeks ago when the majority leader 
made a tentative decision to move off 
the very important Defense authoriza-
tion bill, I called my friend from Dela-
ware and I said: Don’t you agree that 
we should finish the Defense bill before 
we move to class action? Without any 
hesitation, the Senator, being a vet-
eran himself, who has hundreds of 
hours in an airplane for our country, 
said yes. 
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As a result of that, Senator DASCHLE 

and I gave the Senator from Delaware 
our word that we would do everything 
we could, as soon as the Defense bill 
was completed, to move to this bill. In 
fact, we made a unanimous consent 
agreement that the minute we finished 
the Defense bill we would move to the 
class action bill. 

I am disappointed, but not that the 
bill is not going to go anywhere be-
cause I don’t like the bill; I am dis-
appointed in the way the bill was dis-
posed of. This is like having a football 
game and the football field is only 90 
yards long. It is not fair to either side. 
I want the record to be spread with the 
fact that the Senator from Delaware 
has been fair in all his dealings in the 
Senate. The example I just made was 
the Defense authorization bill. That 
was a prelude to the question. I am ter-
ribly disappointed because it appears 
to me that this has been in the minds 
of the majority for some time, at least 
in the minds of the majority yesterday, 
July 6. We have a card that was sent to 
one Senator from the National Associa-
tion of Manufacturers, dated yester-
day, July 6. Today is July 7. 

Dear Senator: On behalf of the 14,000 mem-
ber companies in the National Association of 
Manufacturers, including more than 10,000 
small and medium-size manufacturers, I urge 
you to vote in favor of cloture on this bill. 

This was planned yesterday. So I am 
disappointed because we are playing on 
a football field that is not quite long 
enough. That is too bad, not for the end 
result that I see, but I believe, as the 
Senator from Connecticut so well de-
scribed, in this institution. Having 
served in the Congress of the United 
States for 22 years, as I have, I believe 
in the institutional integrity of these 
bodies. When you see something such 
as this, it means there is not a fair 
hand being dealt. He is someone who 
believes strongly in legislation. 

Frankly, I think people have taken 
advantage of the Senator from Dela-
ware. He is a very hard person to take 
advantage of because he has a lot of ex-
perience in government. This has not 
been fair. It is not good for this body 
and it is not good for individual Sen-
ators. 

I thank the Senator for yielding. I 
was supposed to ask you a question, 
but I didn’t do that. I hope the Senator 
understands. I wanted to make sure he 
was on the floor. 

Mr. CARPER. Madam President, Sen-
ator REID and I came to the House to-
gether in 1982. We worked on a lot of 
issues together. He is a straight shoot-
er and a real good leader on our side. I 
appreciate his words. 

Let me close with this: I have said 
any number of times to my Republican 
friends, when we are talking about how 
to bring this bill to the floor, the one 
sure way to kill it is to not permit the 
minority to have a reasonable oppor-
tunity to offer amendments, germane 
and nongermane. I was troubled this 
morning, after having tried to drive 
that message home again and again in 

the past months, for us to end up on 
the floor today with a motion to in-
voke cloture and to limit amendments 
to one nongermane amendment and a 
number of germanes. 

That was the wrong way to get start-
ed. We need to get back on the right 
track. We can do that. The people who 
can get us back on the right track are 
the majority leader and the minority 
leader. While the minority leader is not 
a proponent of the bill, he has been fair 
in terms of making sure those who are 
proponents can have our day in court 
on the floor and not be obstructionist. 
I am grateful for that. I hope that 
maybe even while we are speaking, or 
shortly thereafter, the two leaders will 
get together and have the kind of dis-
cussion in private that they need to 
have, and maybe later in public on the 
floor, so we can have a day that is 
more productive tomorrow than today 
was. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Iowa is recognized. 
Mr. GRASSLEY. Madam President, I 

wish to take an opportunity to make a 
few comments and respond to some of 
the statements that have been made by 
individuals on the other side of the 
aisle who are opposed to this bill. I 
know a lot of people on the other side 
of the aisle favor this bill and that is 
why we have been able to get to the 
place where this legislation is coming 
up again. So my remarks are made to-
ward and in response to those who op-
pose this legislation, not those who 
have been helping us move it along. 

For instance, I heard there were 
claims that the Class Action Fairness 
Act has never been considered before, 
that there have not been any hearings 
or markups on this legislation. Clearly, 
these Members have not been talking 
to the Senator from Wisconsin, Mr. 
KOHL, who has worked hard with me 
since the 105th Congress. Clearly, crit-
ics didn’t pay any attention to what I 
had to say last night in my opening 
statement or, for that matter, many of 
the statements made by my colleagues 
on the long history of this legislation. 

To the contrary, Congress has been 
considering this Class Action Fairness 
Act for several years. Small 
businesspeople who are paying for this 
irresponsible tort system we have in 
America would tell you they have been 
paying dearly too long and that this 
legislation is long overdue. One might 
even find some big companies saying 
that. But there is no free lunch in 
America. Somebody is paying when 
there are frivolous lawsuits. Somebody 
is paying when lawyers are getting 
paid too much and when consumers are 
getting too little. It is a cost to the 
economy, and we ought to do some-
thing about irresponsible costs to our 
economy. 

My colleagues may remember—or 
they may not remember or we would 
not have heard these comments today 
about this legislation—as I indicated in 
my opening statement last night, both 

the House and Senate have convened 
hearings on class action abuse and the 
need for reform. Are we hearing there 
have never been hearings held? On 
what planet are those Senators living? 

The House has passed similar 
versions of the Class Action Fairness 
Act since the 105th Congress and have 
done it, by the way, with very strong 
bipartisan support. 

In the Senate in the 105th Congress— 
this is the 108th Congress. We can go 
back to the 107th, the 106th, and the 
105th Congresses when there was work 
done on this legislation. At that time, 
I held hearings on class action abuse in 
the Judiciary Committee’s Administra-
tive Oversight and Court Sub-
committee. In the 106th Congress, my 
subcommittee held another hearing on 
class actions, and the Judiciary Com-
mittee marked up and reported the 
Class Action Fairness Act, two Con-
gresses ago. 

In the last Congress, the 107th, the 
Judiciary Committee held a hearing on 
class action abuse. And in the 108th 
Congress, the Judiciary Committee 
marked up the bill. 

Any Senator who says we have not 
had hearings on this legislation has not 
been in the Senate very long or they do 
not have very good staff helping them 
or they are not doing anything them-
selves. 

The bill we are considering is also 
compromise legislation that we worked 
out in a bipartisan way, a continuation 
of the bipartisan spirit of this legisla-
tion that is exemplified by the work of 
Senator KOHL now for over four Con-
gresses. We did this with Senators 
SCHUMER, DODD, and LANDRIEU since 
the cloture vote failed last October. 

While the bill numbers may have 
changed for the Class Action Fairness 
Act, we have been working on it now 
for the fourth Congress. If people think 
just because we change the title of a 
bill we ought to have another hearing, 
that is just an excuse for stalling. If 
they do not like the bill, vote against 
it. But let’s move something along that 
needs to be moved along, and there is a 
consensus in this body that it ought to 
be done. 

I heard this morning claims that the 
Class Action Fairness Act would deny 
people the ability to file class action 
lawsuits. That is just plain not true. 
We do not take away claimants’ ability 
to file in State court. All we do is mod-
ify the rules to allow removal to Fed-
eral court for class actions that fit cer-
tain criteria within this bill, and most 
often that is when there is a national 
implication of the class action suit, or 
it is not limited to a single State. It is 
in no way mandatory in our legislation 
that these cases need to proceed to the 
Federal court. 

Moreover, the claims that we have 
heard this morning and this afternoon 
that the Federal courts do not certify 
class actions are not true either. The 
Federal courts certify class action 
cases all the time, and the claimants 
win their suits in the Federal courts 
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and it is often seen as a forum of pref-
erence. 

A recent Federal Judiciary Center 
study found that it was more likely for 
a class action to be certified in Federal 
court than in State court. There sim-
ply is no foundation, then, for the alle-
gation that Federal courts are less ca-
pable of deciding these kinds of cases 
than State courts. Simply, that does 
not meet the commonsense test. 

It also is not true that it will take 
longer for Federal courts to decide 
class actions. The Federal courts have 
more resources to decide these cases 
than State courts. In fact, we have the 
same Federal Judicial Center study in-
dicating that State courts are much 
more likely than Federal courts to sit 
on class action lawsuits. 

Also, I want to restate that we have 
made significant changes to the bill to 
ensure that truly local class actions 
stay in State court. This is the local 
controversy exception that was worked 
out to bring on other Democratic Sen-
ators who did not like certain aspects 
of the bill but wanted the bill to pass 
and said they would help us get it 
passed. Those Senators who wanted 
that local class action exemption, that 
the class action stay in State courts, 
were Senators SCHUMER, DODD, and 
LANDRIEU. 

Earlier, some of my colleagues indi-
cated that local issues, such as the 
PCP leak made famous in the Erin 
Brockovich case, or suits brought by 
nursing home residents would be re-
quired to be heard in Federal court. 
Again, this is not true because of the 
compromise that we crafted with these 
other Senators and included in the bill 
that is now before us. 

So it is not true that if you have 
your case heard in Federal court, you 
will get no justice. That is an out-
rageous statement and, quite frankly, 
an insult to the Federal judiciary. The 
Class Action Fairness Act does not 
close the courtroom door to anyone. 
Congress has studied this issue, and 
Congress has found that there are 
many problems that need to be consid-
ered. That is why we have been work-
ing on this steadily for so many Con-
gresses. 

A number of studies have come out 
indicating there are serious abuses of 
the class action system. There have 
been numerous editorials and articles 
that support this bill. It is a bipartisan 
bill. So I think we ought to move on. 
The Senate is functioning as the Sen-
ate ought to function. As I said last 
night, nothing gets done in the Senate 
that is not bipartisan, and when it 
comes to an issue of partisanship, if 41 
Senators stand against it—and that is 
quite a minority in this Senate—noth-
ing gets done. 

We had that vote last October, 59 
votes, 1 short of the supermajority to 
move on, but enough to bring a halt to 
the consideration of this legislation, 
because nothing happens in this body 
unless there is strong bipartisan sup-
port. After that cloture vote, we spent 

last fall working with Senators on the 
other side of the aisle to get above that 
60. 

So if there is a situation where one 
Senator is still not satisfied, do we 
shut down the whole Senate, or where 
we maybe even have 10 Senators not 
satisfied? What more do we have to do 
to get over that customary rule in the 
Senate of 60 votes to stop debate to get 
to finality? 

For sure, if we get to a cloture of 60 
votes and end up with 70 votes or 75 
votes, are not the people trying to stall 
this legislation somewhat embarrassed 
by wanting to shut down the whole leg-
islative process? So we have worked to 
get over that magic hurdle, and when 
we get over that we will have plenty of 
votes. 

Remember the vote we had through 
April and May on what we call the 
FSC/ETI bill, or the JOBS bill, the bill 
I called creating jobs in manufac-
turing? We took 15 days over about 2 
months to get that legislation passed. 
It passed 92 to 5. 

There were all sorts of games being 
played with it on matters totally unre-
lated to the underlying legislation, all 
in the interest of preserving minority 
rights. Well, I think this bill has met 
that test, and we ought to move on. We 
still have a few people who do not want 
to move on, and that is a sad com-
mentary, because when one plays by 
the rules of the game, it seems to me 
that people who do not get their way 
have to quit crying in their beer and 
suck it in, suck it up and move on. 
That is what I am asking my col-
leagues on the other side to do, suck it 
up and move on. 

Let the Senate work. It has worked. 
This legislation is proof that it is 
working. 

I yield the floor. 
Ms. MIKULSKI. Mr. President, today 

I rise to oppose the Class Action Fair-
ness Act. 

This bill is anything but fair to the 
millions of consumers who will have 
the courthouse doors slammed on 
them. 

Class action lawsuits are the only 
way a large number of people can get 
justice for a harm done to them by a 
consumer product, a corporate practice 
or an environmental harm. It is often 
not possible or practical for an ordi-
nary individual to go to court against 
powerful corporations when they have 
only have a small amount of damage 
from a dangerous product. These cases 
help Americans, who can not bring a 
lawsuit on their own behalf, get their 
day in court. We cannot close the 
courthouse door on them. 

I do believe that there are problems 
in the tort system that we need to ad-
dress, and I have supported reform ef-
forts to do that. But this bill goes too 
far. It throws the baby out with the 
bath water, removing virtually every 
State class action to Federal court. 

Yesterday’s New York Times called 
this bill ‘‘A mischievous bill 
masquerading as . . . reform.’’ In fact, 

this bill does little to reform the tort 
system and does much more to benefit 
the special interests who are sup-
porting it. 

Supporters of this legislation have 
claimed that they are making the sys-
tem fairer and that they have improved 
on the original bill. But creating a sys-
tem which moves virtually all class ac-
tion cases to federal court is not fair to 
consumers, workers and victims of dis-
crimination, who stand to benefit from 
strong State laws on consumer and en-
vironmental protection, civil rights 
protections and labor rights. 

In our federalist system, these indi-
viduals look to their State courts and 
State judges for justice and this bill 
would undermine those rights. 

This bill will also cause many of 
these cases to be dismissed once they 
reach Federal court. It is a bait and 
switch game. Get the cases out of State 
court and into Federal court where 
there are more hurdles for a class to be 
certified and then the case is thrown 
out. That is not fair either. 

Finally, this legislation means delay 
and denial for injured consumers. Our 
Federal courts are already overbur-
dened. Adding a significant number of 
cases to their dockets will only create 
further delay, both for the cases that 
this bill removes to those courts and 
for the cases that are already there. 
Judges will have more complex cases, 
with no additional resources, and 
plaintiffs will wait longer and longer 
for relief, if they get relief at all. Fed-
eral judges have even said that they 
don’t want all these cases sent to 
them. 

Instead, it is the special interests 
who will benefit. They will be able to 
take cases out of State courts where 
they belong, even if most of the plain-
tiffs live in the State and the issue in-
volved purely matters of State law. 
Corporations will be able to move these 
cases to Federal court where it is hard-
er to certify a class, where courts often 
won’t certify a multi-State action, and 
where business interests have an ad-
vantage over the little guy. That puts 
special interests above the interests of 
working Americans. 

Supporters of this bill claim that 
consumers will benefit from the provi-
sions they have added to the bill. They 
say that the bill will safeguard con-
sumer rights and make sure that the 
lawyers don’t get all the money. But 
what this bill really safeguards is a 
good outcome for corporations, for 
drug companies, and the tobacco indus-
try, by changing the case to a forum 
known to be better for business and, 
once its there, not even guaranteeing 
that the Federal court will allow it to 
proceed. That means State and Federal 
courthouse doors all over our Nation 
will be slammed on those seeking to 
hold business accountable for harmful 
practices. That is not fair and that’s 
not what our legal system is all about. 

As I travel through my State, I hear 
about problems with the legal system. 
Most often people are concerned about 
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policies that restrict access to the 
courts and not with abuses of the tort 
system. Yet I know that there are 
problems out there, and I have been on 
the record saying let’s fix the prob-
lems. 

But this bill doesn’t do it. This bill 
does not deal directly with the prob-
lems. This bill is a one-size-fits-all so-
lution to a complicated legal problem. 
Instead, let’s look directly at the prob-
lems that are impacting consumers, 
workers and communities and where 
there are abuses in legal fees or trial 
awards they should be fixed. Many 
States have led the way, fixing their 
own systems to prevent some of the 
abuses that proponents of this bill talk 
about. More work needs to be done and 
the Senate should be looking at doing 
that instead of supporting this 
overbroad bill. 

But I believe in fixing the problems. 
That is why I supported Senator 
BREAUX’s alternative the last time we 
debated this bill and why I will vote to 
support his and Senator BINGAMAN’s 
amendments if they are able to offer 
them this time around. That is why I 
was optimistic when members of the 
Judiciary Committee were debating 
this issue, and I wish that we had given 
them more time to conduct hearings to 
get the root of the concerns and pro-
vide a specific solution. 

Yet today we find ourselves faced 
with a bill that goes too far. I came to 
the Senate to fight for the little guy 
when his or her rights were trampled. 
This legislation threatens those rights, 
and I urge my colleagues to reject it. 
We should go back to the drawing 
board and come up with a proposal that 
gets at the heart of the abuses but 
doesn’t undermine the rights of con-
sumers and others looking for a fair 
day in court. 

The PRESIDING OFFICER (Mr. AL-
EXANDER). The Senator from Min-
nesota. 

Mr. DAYTON. Mr. President, I ar-
rived to hear the final comments of my 
very respected colleague from the 
neighboring State of Iowa. With all due 
respect, I am surprised, at least as I 
heard it, that my colleagues and I on 
this side of the aisle are being vilified 
for the status of this legislation. I was 
curious because the Senator, of course, 
knows, as chairman of the Senate Fi-
nance Committee, about the fate of the 
legislation that he saw through in his 
own committee to which he just re-
ferred, the FSC/ETI bill. 

From my understanding of that legis-
lation, what happened to that after it 
left the Finance Committee, to the 
point where it reached the Senate 
floor, and not always with the chair-
man’s concurrence, what was added to 
it as part of the process and what has 
been done to it over in the House, if we 
want to talk about legislation that has 
had measures added to it where there is 
no connection to the public interest— 
and I see no connection to the bill at 
all which is called the JOBS Act; in the 
House it was called the Jobs in Amer-

ica Act—and then provides the kind of 
tax breaks that it does in the Senate 
bill for $39 billion worth for outsourc-
ing American jobs and expanding busi-
nesses and their subsidiaries in other 
countries, it is hard for me to see how 
we are the sole culprits in wanting to 
add measures to this bill. 

I believe there are members of the 
other caucus who also desire to add 
measures to this bill because there are 
not many bills that are likely going to 
be passed and confereed and signed into 
law. We have our genuine interests in 
seeing that some of these important 
measures receive at least an up-or- 
down vote in the Senate, and then ei-
ther proceed or not accordingly. 

The Senator said we devoted 15 days 
to that corporate tax bill. I do not 
know why there is this rush to close 
the door on this legislation which is be-
fore us now. I do not support this bill, 
but I do support dealing with it and 
having an up-or-down vote on it, but 
only after all of us on both sides of the 
aisle have had the opportunity to bring 
forward our amendments and have 
them acted upon. That is the tradition 
of the Senate. That is the spirit of the 
Senate. Those are the rules of the Sen-
ate. I do not see anybody on this side 
who is trying to be an obstructionist. I 
see people on this side who thought 
that was our understanding and agree-
ment and want to proceed on that 
basis. 

I do rise to oppose this underlying 
legislation, which is truly a wolf in 
sheep’s clothing. Its proponents claim, 
as a top U.S. Chamber of Commerce of-
ficial is quoted in yesterday’s Wash-
ington Post, that it is strictly process, 
that it does not affect anyone’s sub-
stantive rights. 

That is nonsense. If that were true, 
we would not be debating this bill on 
the Senate floor yet again and it would 
not be the third time that this issue 
has been brought before the Senate in 
this session. That same Chamber of 
Commerce official also said: There are 
a number of juries on the State level 
where a lot of abuses are going on. 

What are those abuses that we hear 
about over and over by the proponents 
of this legislation to justify the actions 
that it would take? Well, the people 
who are pushing this legislation are 
unhappy with the decisions that juries 
are making. Too often the U.S. Cham-
ber of Commerce and other proponents 
claim juries are deciding for the plain-
tiffs, for the groups of people who have 
claimed that they have been wronged, 
and against the defendants, which are 
usually large and wealthy corpora-
tions. 

So that is the abuse: Juries, com-
prised of qualifying citizens agreed to 
by the attorneys for both sides, are de-
ciding too many cases for the people 
who have been harmed and then are 
awarding financial settlements more 
costly than the convicted defendants 
would like. Well, our country’s judicial 
system has a long roster of defendants 
who are unhappy with the verdicts and 

their punishments, but Congress is not 
considering changes that benefit all of 
them. 

This present judicial system is not 
perfect—nothing ever is—but it works 
better than most systems in our coun-
try. In fact, it may be the last place 
the people without money have a fair 
chance against people who do. People 
without money cannot afford to hire a 
full-time lobbyist to influence Con-
gress or State legislators or Federal 
and State administrations. They do not 
make big campaign contributions or 
hold fancy receptions at party conven-
tions. Many Americans cannot even af-
ford to hire a lawyer to assert their 
rights in a court of law. They do not 
have the hundreds or thousands of dol-
lars needed to pay for the preparation 
of complex cases and all the time re-
quired to go through the judicial proc-
ess. They cannot afford the special con-
sultants that many legal defense teams 
use to select the juries that are most 
sympathetic to them. Thus, many 
Americans have to join together with 
other alleged victims in order to be 
able to afford all together to seek jus-
tice, to have their day in court. They 
might win; they might lose, but at 
least they have their day in court. 
They do lose, many times, in State 
courts as well as in Federal courts. But 
of course we don’t hear any complaints 
from the Chamber about those juries. 
The only ‘‘abuses’’ are when the people 
win, and the moneyed interests lose. So 
the moneyed interests have come to 
the Congress to get the special favors 
they want in order to have the world 
their way. 

Tragically for this country, it is like-
ly, it appears, that Congress is going to 
give the powerful, moneyed special in-
terests what they want at the expense 
of everyone else in America. Hundreds 
or thousands of the people we are sup-
posed to represent will be hurt by this 
legislation. Most of them do not realize 
yet that they are in the process of 
being harmed; they are too busy work-
ing, raising their families, going about 
their lives, until something bad hap-
pens to them and they need to seek jus-
tice. 

This legislation would hurt their 
chances to get that justice. This bill 
would move many of their cases to 
Federal courts where the delays are 
greater, where the waits for justice are 
much longer, and where, evidently, the 
rich and the powerful win more often. 
That is why this bill’s proponents want 
us to pass it. To me, that is exactly 
why we should reject it. 

There are other reasons to reject this 
bill. The Chief Justice of the United 
States has asked Congress not to shift 
cases from State courts to Federal 
courts. In 1998 he said: 

In my annual report last year I criticized 
the Senate for moving too slowly in the fill-
ing of vacancies on the Federal bench. 

That was back in 1998. 
I also criticized Congress and the President 

for their propensity to enact more and more 
legislation which brings more and more 
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cases into the Federal court system. If Con-
gress enacts and the President signs new 
laws allowing more cases to be brought into 
the Federal courts, just filling the vacancies 
will not be enough. 

More recently, the Judicial Con-
ference of the United States, the pol-
icymaking body for the entire Federal 
judiciary, wrote Chairman HATCH on 
March 6, 2003, of their opposition: 

. . . based on concerns that the revisions 
would add substantially to the workload of 
the Federal courts and are inconsistent with 
the principles of federalism. 

So this bill ignores the advice of the 
Federal judiciary and the Chief Justice 
of the United States, and it ignores the 
best interests of most Americans in 
order to further advantage the rich and 
the powerful. Proponents say the judi-
cial system is broken and needs to be 
fixed. I say what needs to be fixed is 
this legislative system, whereby the 
rich and the powerful get special legis-
lation passed that helps them and 
hurts everyone else. I have seen it tried 
time after time in my 31⁄2 years here. I 
have seen the rich and the powerful 
win most of those times, and the people 
who are not rich and powerful aban-
doned. It looks like that will happen 
again. What a tragedy for the Senate. 
What a tragedy for America. 

I urge my colleagues to reject this 
legislation. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Idaho. 
Mr. CRAIG. Mr. President, I come to 

the floor this late afternoon to stand in 
support of the Class Action Fairness 
Act of 2004. I thank my colleagues, es-
pecially CHUCK GRASSLEY, chairman of 
the Finance Committee, and a Senator 
who has been a champion of the reform 
of this particular provision of law in 
our country for a good number of 
years. 

When working properly, class action 
lawsuits are an important part of our 
civil judicial system. The whole idea 
behind class actions is to promote the 
efficient, effective administration of 
justice by allowing for the consolida-
tion of numerous, but identical claims 
brought against one defendant. When 
working properly, these lawsuits pro-
vide relief to a large number of people 
who have been victimized—when work-
ing properly. But our current class ac-
tion system is not working properly. 

The class action system is uniquely 
ripe for abuse. In normal litigation, 
plaintiffs who have been injured seek 
out an attorney to redress their griev-
ances. In class action litigation, this 
process is reversed—lawyers are ap-
pointing themselves as counsel to a 
group of people who may or may not 
feel victimized. This designated victim 
may not only be unaware he or she is 
even part of a lawsuit, this person 
might be perfectly satisfied with the 
product or service that is the subject of 
the litigation. Even when a large group 
has suffered an injury, the lawyers are 
often the real winners, as they are able 
to secure large fees while their clients 

receive coupons of little or dubious 
value. 

A serious need for this legislation has 
also resulted from the actions of a few 
rogue State courts. Diversity jurisdic-
tion was established to facilitate com-
merce by ensuring that claims brought 
against interstate businesses would be 
heard in Federal court, so as to avoid 
local biases. The Framers foresaw the 
potential chilling effect that could 
occur on commerce if out-of-State 
businesses were forced to defend them-
selves in front of State court judges, 
who have a greater potential to ‘‘play 
favorites.’’ 

The Framers realized this in 1787. 
Today, we live in an advanced techno-
logical age, where interstate business 
occurs at the click of a button, 24 
hours a day, 7 days a week. Certainly, 
the Framers’ efforts to ensure the fair-
ness of claims brought against out-of- 
State defendants is no less important 
today; and, at the very least, com-
merce still deserves the amount of pro-
tection our Constitution already pro-
vides. 

However, under current law, a class 
action involving thousands of residents 
from all 50 States and millions of dol-
lars does not qualify for access to Fed-
eral court. The Class Action Fairness 
Act resolves this problem by ensuring 
that truly local disputes will be liti-
gated in State courts, while interstate 
class actions, involving national issues, 
will be heard in Federal court. 

S. 2064 will go a long way toward en-
suring the intent behind the establish-
ment of class actions is followed. S. 
2064 will do this by reforming the diver-
sity rule applicable to class actions in 
order to provide greater protections for 
consumers by curbing class action law-
suit abuses, which are enriching law-
yers at the expense of consumers. 

S. 2064 is in line with our idea of jus-
tice and fairness. As set forth in Arti-
cle III of the Constitution, the Framers 
established diversity jurisdiction to en-
sure impartiality for all parties in liti-
gation involving persons from multiple 
jurisdictions, particularly cases in 
which defendants from one State are 
sued in the local courts of another 
State. Interstate class actions—which 
often involve millions of parties from 
numerous States—present the exact 
concerns diversity jurisdiction was de-
signed to prevent: the potential for 
local prejudice by the court against 
out-of-State defendants or a judicial 
failure to recognize the interests of 
other States in the litigation. 

This act is not about protecting ‘‘big 
business,’’ as some critics claim. Rath-
er, it is about protecting the rights of 
workers and consumers. I come from 
the great State of Idaho, where the 
need to attract new industries is im-
portant to our largely rural economy. 
If a business cannot be sure of the li-
ability it might face in the event of 
litigation, it will be more reluctant to 
leave its State of incorporation. And, 
when litigation costs become too un-
predictable, the effect will be to dis-

suade investment. Or, worse yet, busi-
nesses will converge on a few select 
States, whose laws are most favorable 
to corporate interests—not only clog-
ging the dockets and slowing down jus-
tice in those courts, but providing busi-
ness opportunities in only a few select 
areas. This is not good for anyone. 

Under the Class Action Fairness Act, 
the exact type of cases that should be 
heard in Federal court—cases involving 
issues of national importance—will be 
heard in Federal court. While, a case 
between two citizens from different 
states, with no national significance, 
will be left to the State courts. For 
these reasons, I encourage my col-
leagues to support this important leg-
islation. 

Finally we have a bipartisan bill on 
the floor of the Senate and it is ready 
to be debated, ready to receive amend-
ments, ready to be voted on. It is excit-
ing when work of this kind reaches 
that, if you will, supermajority status 
that finds both Democrats and Repub-
licans in support of it. There are some 
60 cosponsors, I understand, of this 
critical legislation. 

Much has been said about it this 
afternoon, both pro and con, but the re-
ality is we have a system that has been 
largely abused and misused and clearly 
one our Founding Fathers put within 
the construct of our judicial system to 
provide a fairness element to all of 
those in the broad context that class 
action addresses, not to be victimized 
by the system but to be served by the 
system. I hope we can find ourselves a 
way, through the course and process of 
the Senate rules, to allow an amend-
ment, amendments, and ultimately 
final passage on this important legisla-
tion. 

I was on the floor earlier this morn-
ing when our majority leader was at-
tempting to work out a satisfactory 
process by which we could debate and 
bring resolution to this important leg-
islative agenda. But I was one of those 
who had an amendment on the floor, 
ready to go, that was not specifically 
germane to class action. Strangely 
enough, it is in itself a bipartisan piece 
of legislation, having now garnered the 
support of some 63 Members of this 
Senate. It deals with some element of 
immigration reform, specifically in the 
area of agriculture, dealing with sub-
stantial reform in the H–2A designated 
immigrant, or I should say worker, as 
it relates to agriculture. 

Here we have two pieces of legisla-
tion worked on for many years by our 
colleagues here in the Senate, one the 
class action legislation with 60-plus co-
sponsors, my agriculture jobs legisla-
tion with over 63 cosponsors, and some-
how we can’t seem to get the process 
working in a way that would allow us 
to vote on these up or down. 

I was certainly willing to offer my 
amendment and to seek a time limit of 
4 or 5 hours to debate it, to allow Mem-
bers to come to the floor and possibly 
amend it or to offer amendments and 

VerDate May 21 2004 02:19 Jul 08, 2004 Jkt 029060 PO 00000 Frm 00053 Fmt 4624 Sfmt 0634 E:\CR\FM\G07JY6.129 S07PT1



CONGRESSIONAL RECORD — SENATES7742 July 7, 2004 
withstand the judgment of their col-
leagues as to whether those amend-
ments were worthy in shaping or re-
shaping or transforming legislation 
that 62 other colleagues and I wanted 
on the floor for the purpose of debate 
and consideration. 

That is also true of the class action 
legislation. We have heard a great deal 
today about the pros and cons of the 
legislation, S. 2062, that is before us. 
The great tragedy we are now facing is 
the process and/or the procedure may 
disallow an up-or-down vote on class 
action. There is a strong effort on the 
part of my leadership to block my ef-
fort in coming to the floor with a 
strongly developed bipartisan piece of 
legislation to address that also. 

Does the public become confused by 
this effort? I suspect they might, and 
that is difficult as we attempt to work 
out the differences and allow these 
kinds of issues to come to the floor. I 
am prepared to vote on class action. I 
am prepared to support the legislation, 
the underlying bill that is now on the 
floor. 

I also hope my colleagues will seri-
ously consider that a time is necessary 
to deal with an immigration reform 
policy. Although it is not a whole cup, 
although it does not address the uni-
verse of undocumented foreign immi-
grants in this country, it deals with a 
very critical part of America, Amer-
ican agriculture, that now finds it 
must seek its workforce in a way that 
allows it to become nearly 80 percent 
undocumented because the law is so re-
strictive and prohibitive and cum-
bersome and bureaucratic that the av-
erage agricultural producer simply 
cannot identify with it in an appro-
priate timeline to harvest his or her 
crops. 

They seek employment from people 
who want to come here and work. Not 
American citizens. American citizens 
don’t do that kind of work anymore. 
They are, if you will, an economic cut 
above it. Or they have a social program 
that simply allows them a sustenance 
or a lifestyle in which they don’t need 
to seek that kind of employment. 

But there are now about 1.5 million 
undocumented workers in this country 
who are employed by American agri-
culture, who harvest our crops, who 
bring them into the process, and who 
ultimately help get them to the super-
market shelf. Yet we cannot in a re-
sponsible, legal fashion deal with them. 
That is why I spent the last 5 years 
working with a vast array of people, 
both House and Senate, to fashion this 
legislation. That is why it now has 63 
sponsors. It is why it now has over 400 
groups nationwide, from the National 
Farm Bureau to the United Farm 
Workers Union to the AFL/CIO to the 
National Nurseries Association, that 
say it is critical this legislation pass. 

We have producers, agricultural pro-
ducers in our country today who are 
finding it so difficult to gain the nec-
essary employees to do the work in the 
field or in the processing sheds that 

they are contemplating—and some 
have already made the decision—to go 
out of business. 

Where does that production go? Off-
shore, out of the country to Chile or 
Peru or someplace like that instead of 
happening in the valleys and in the 
farm fields of America. 

Why can’t we solve this problem? 
Some say it is too political. I suggest it 
is not political at all. It is time that we 
lead, that we solve it, that we address 
the issues, that we create a system 
that allows people to come to our coun-
try to do certain kinds of work and to 
go home—to do it in a legal, open, 
transparent way while we can effec-
tively control our borders as we should 
as a great nation, and at the same time 
for those who are illegal we ought to be 
able to apprehend them and remove 
them from our country. But to do the 
first or the last without something in 
the middle that creates an effective, 
responsible avenue and workforce is 
simply irresponsible. 

That, in essence, is what we have cre-
ated. 

What happened after 9/11? We redis-
covered all of this vast array of immi-
gration law in our country that doesn’t 
work. 

We have between 8 and 12 million un-
documented people in our country. I 
say shame on us for having allowed 
that to happen. You solve the problem, 
you control the border. Great nations 
maintain their integrity by controlling 
their borders. Great nations maintain 
their integrity by creating a civil proc-
ess on the inside that effectively 
works. Great nations maintain their 
integrity by apprehending those who 
are violators of the law and treating 
them accordingly. In this instance, and 
in those examples or situations, we are 
not doing either. 

I proposed—and 62 of my colleagues 
agree—a piece of legislation that is 
most critical to our country and to a 
segment of our economy. I brought it 
to the floor this morning willing to 
stand it alongside this important piece 
of legislation, willing to limit the de-
bate on it so that we can facilitate the 
process and move this through. And I 
surely thought the underlying bill with 
60-plus cosponsors, and my amendment 
with 63, ought to be something that 
can come together. Apparently it can’t, 
or it won’t. 

I am here this evening to tell my col-
leagues we ought to be debating and 
voting on this important piece of class 
action reform legislation, and we ought 
to be voting on agricultural jobs. We 
ought not simply put it off. Those who 
are the critics of it, who have no alter-
native, simply want us to, as we have 
done for two decades, turn our backs, 
look over our shoulders, say, Oops, 
there is a problem, while in many in-
stances these human beings are treated 
inhumanely, while over 350 of them 
died at the United States-Mexican bor-
der this past year, while we simply say, 
Oh, well, it is so complicated we cannot 
solve it. 

I suggest we can. I suggest it is ready 
to be solved now and that many of us 
have worked to accomplish that. 

I hope our leadership can work with 
the other side and work out our dif-
ferences and get a unanimous consent 
agreement that shapes the time and 
moves this legislation forward. We 
ought not have lawyers working the 
legal system to simply benefit their 
pockets while the citizens who may 
have been harmed get little or nothing 
but a meaningless coupon of dubious 
value. That is not the appropriate way 
for our legal system to work in this 
country. And that is why Senators 
GRASSLEY, CARPER, CHAFEE, DODD, 
HATCH, KOHL, LANDRIEU, LUGAR, MIL-
LER, SCHUMER, SPECTER, and a good 
many others believe that S. 2062 ought 
to become the law of this land. 

I hope by tomorrow we will have re-
solved this important situation in a 
way that allows us to move forward in 
a timely fashion and allow the Amer-
ican people to see where we stand on 
these critical issues. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. FRIST. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. EN-
SIGN). Without objection, it is so or-
dered. 

Mr. FRIST. Mr. President, I want to 
update everybody as to where we are 
with respect to the Class Action Fair-
ness Act. From the many statements 
over the course of today and last night, 
it is clear that this bill is important to 
the American people, and it is impor-
tant to the economy. It is a bill about 
equity and it is a bill about fairness. 

Earlier today, I attempted to reach 
an agreement that would allow an or-
derly process to consider the bill. The 
agreement respected Members’ rights 
to offer amendments, but also rep-
resented a commitment to focus on the 
issue—class action reform—and eventu-
ally proceed toward a final agreement 
with the House through the regular 
conference process. That is all we 
asked with no restrictions as long as 
we stayed on the bill, amendments on 
the bill, and once we passed it in the 
Senate, it would go to a conference 
with the House. 

The important point is at the end of 
the day—and this is where we stand to-
night—by the end of this week we need 
to pass this bill and do what is right 
for the American people to create a 
public law. 

Unfortunately, we were unable to get 
this agreement. There was an offer 
from the other side which did not nec-
essarily allow completion of this meas-
ure, and that offer included five non-
germane amendments, the subject mat-
ter of these amendments simply being 
unknown. These nongermane amend-
ments are totally unrelated to class ac-
tion reform. They could be controver-
sial in nature, and I can tell my col-
leagues, sharing with my colleagues 
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which amendments they might be, in-
deed they are very controversial in na-
ture and would require extended de-
bate. That is not the way to complete 
action on this bill. 

With that said, I am prepared to file 
cloture this evening on the bill. I do so 
continuing to hope we can consider rel-
evant amendments to the bill while the 
motion ripens. If colleagues do have 
relevant class action amendments they 
want considered, I encourage them to 
come forward and discuss them with 
the managers and let us work out a 
process to dispose of them. 

CLOTURE MOTION 

Mr. FRIST. Mr. President, I now send 
a cloture motion to the desk. 

The PRESIDING OFFICER. The clo-
ture motion having been presented 
under rule XXII, the Chair directs the 
clerk to read the motion. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 

We the undersigned Senators, in accord-
ance with the provisions of Rule XII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on Calendar 
No. 430, S. 2062, a bill to amend the proce-
dures that apply to consideration of inter-
state class actions to assure fairer outcomes 
for class members and defendants, and for 
other purposes. 

Bill Frist, Orrin Hatch, Charles Grassley, 
Peter Fitzgerald, Craig Thomas, Mitch 
McConnell, Ted Stevens, Robert F. 
Bennett, Jim Talent, George Allen, Jon 
Kyl, Rick Santorum, Jeff Sessions, 
Pete Domenici, Susan Collins, Lamar 
Alexander, John Cornyn. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the manda-
tory quorum under rule XXII be 
waived. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FRIST. Mr. President, for the in-
formation of my colleagues, this vote 
will occur on Friday unless it is viti-
ated by some other agreement, and we 
will remain in discussion and willing to 
vitiate it if agreement can be reached. 
We will be on the bill throughout to-
morrow’s session. Again, I hope we will 
be able to dispose of class action 
amendments during that period. 

f 

MORNING BUSINESS 

Mr. FRIST. Mr. President, I ask 
unanimous consent that there now be a 
period for the transaction of morning 
business, with Senators permitted to 
speak for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

HONORING OUR ARMED FORCES 

LANCE CORPORAL RUSSELL WHITE 

Mr. CARPER. Mr. President, I would 
like to set aside a few moments today 
to reflect on the life of LCpl Russell P. 
White. Russell epitomized the best of 
our country’s brave men and women 
who are fighting to secure a new de-
mocracy in the Middle East. He exhib-

ited unwavering courage, dutiful serv-
ice to his country, and above all else, 
honor. In the way he lived his life—and 
how we remember him—Russell re-
minds each of us how good we can be. 

A resident of Dagsboro, Russell’s 
passing has deeply affected the commu-
nity. A graduate of Indian River High 
School, Russell was the son of Gregg 
and Tricia White. Friends, family, and 
school officials recalled Russell as a 
proud young man who made a sacrifice 
for their freedom, even if his death did 
not come during combat. As a senior at 
Indian River High School in rural 
Frankford, Russell spent his days in 
classrooms overlooking soybean fields, 
and his spare time at home hunting 
duck along tranquil Vines Creek. In his 
senior year, he tried out for and made 
the football team at Indian River. He 
became a starter and, at a mere 165 
pounds, played nose guard, out 
hustling opposing lineman who 
weighed 50 to 100 pounds more than he 
did. 

But Russell had a desire to be part of 
something bigger. He wanted to be 
among the troops sent to hunt Osama 
bin Laden in the mountainous terrain 
of Afghanistan, so he joined the Ma-
rines early last year. 

Russell had been stationed in Af-
ghanistan for about a month prior to 
his death and was part of the mission 
to root out bin Laden and other mem-
bers of al-Qaida. He was assigned to the 
3rd Battalion, 6th Marine Regiment, 
whose home base is at Camp Lejeune, 
NC. 

Russell was remembered by his fellow 
marines as a young man who had a 
kind spirit and a zest for life with an 
outlook that sometimes got him into a 
little trouble, especially in the 13 
grueling weeks of boot camp. When 
drill sergeants would bark orders, Rus-
sell would often crack a smile, unlike 
others who might shed tears in their 
bunks at night. ‘‘They couldn’t crack 
him,’’ Russell’s father, Gregg, said. 
While Russell may have found some of 
his early training a little amusing, he 
was absolutely serious about his duties 
in Afghanistan. 

Russell was a remarkable and well- 
respected young soldier. His friends 
and family remember him as an honor-
able man. He enjoyed playing football, 
hunting, skiing and being out on the 
water. He had hoped to return to Sus-
sex County to help run his father’s 
home-building business. Sadly, that 
dream will not be fulfilled. 

I rise today to commemorate Russell, 
to celebrate his life, and to offer his 
family our support and our deepest 
sympathy on their tragic loss. 

f 

LOCAL LAW ENFORCEMENT ACT 
OF 2003 

Mr. SMITH. Mr. President, I rise 
today to speak about the need for hate 
crimes legislation. On May 1, 2003, Sen-
ator KENNEDY and I introduced the 
Local Law Enforcement Enhancement 
Act, a bill that would add new cat-

egories to current hate crimes law, 
sending a signal that violence of any 
kind is unacceptable in our society. 

On October 14, 1995, a 9-year-old boy 
named Steven Wilson was found bru-
tally raped, beaten, and drowned in a 
muddy ditch one mile from his house. 
Around the town, little Steven was 
known as a kid who liked to play with 
dolls. Other kids teased him and called 
him ‘‘fag.’’ Nonetheless, Lamont 
Harden, a 15-year-old neighbor of Wil-
son, confessed to this horrific murder 
on the basis that he was trying to 
‘‘humble the fag’’ that allegedly got 
into a scuffle with his brother. 

I believe that Government’s first 
duty is to defend its citizens, to defend 
them against the harms that come out 
of hate. The Local Law Enforcement 
Enhancement Act is a symbol that can 
become substance. I believe that by 
passing this legislation and changing 
current law, we can change hearts and 
minds as well. 

f 

INTERIOR ALASKA WILDFIRES 

Ms. MURKOWSKI. Mr. President, 10 
years ago, on July 6, 1994, fourteen 
wildland firefighters lost their lives 
fighting the deadly South Canyon Fire 
near Glenwood Springs, CO. Nine of the 
13 who perished were members of a sin-
gle crew—a hotshot crew based in the 
small high desert town of Prineville in 
central Oregon. The ‘‘Prineville Nine,’’ 
as they have come to be called, were all 
in their 20s. 

The events of July 6, 1994 were as sig-
nificant to the wildland fire commu-
nity as the events of September 11, 2001 
were to the New York City Fire De-
partment, and the brave young men 
and women who perished in the South 
Canyon Fire were every bit as heroic as 
those who perished at the World Trade 
Center. 

The anniversary of the South Canyon 
Fire brings home to all who live in the 
West how dearly we hold the brave 
young men and women, clad in their 
fire resistant yellow shirts, green pants 
and helmets, who fight the fires that 
sweep through our backyards. 

On Monday, July 5, I had the privi-
lege to visit a fire camp near Fair-
banks, AK. The young men and women 
based at the camp were fighting the 
Boundary Fire, which is burning to the 
North of Fairbanks, under the experi-
enced leadership of Steve Hart and his 
Type I Incident Management Team, 
drawn from the Rocky Mountain re-
gion of our Nation. 

In the course of my visit, I had the 
opportunity to meet with each of the 
leaders on the Incident Command 
Team and received detailed briefings 
on how the fire was being managed. 

One of those briefings was delivered 
by the Incident Safety Officer, who em-
phasized the acronym L-C-E-S, which 
stands for lookouts, communications, 
escape routes, and safety zones. 
Wildland firefighters are taught to 
keep safety in their forefront of their 
minds, constantly focusing on L-C-E-S. 
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