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NOMINATION OF BRETT KAVANAUGH, OF
MARYLAND, TO BE CIRCUIT JUDGE FOR
THE DISTRICT OF COLUMBIA CIRCUIT

TUESDAY, MAY 9, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:01 p.m., in room
226, Dirksen Senate Office Building, Hon. Arlen Specter, Chairman
of the Committee, presiding.

Present: Senators Specter, Hatch, Kyl, Sessions, Graham,
Cornyn, Brownback, Coburn, Leahy, Kennedy, Feinstein, Feingold,
Schumer, and Durbin.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Good afternoon, ladies and gentlemen. It is
two o’clock and the Judiciary Committee will proceed with the
nomination of Brett Kavanaugh to be a judge for the Court of Ap-
peals for the District of Columbia Circuit.

At the outset, we welcome Judge Walter Stapleton, Court of Ap-
peals for the Third Circuit, and Judge Alex Kozinski, Court of Ap-
peals for the Ninth Circuit. We appreciate your coming in today.

Mr. Kavanaugh is in an unusual circumstance of not having Sen-
ators to introduce him. He is a D.C.-Marylander, and as of this mo-
ment the Senators from his home State of Maryland are not avail-
able to make the introductions, and the Committee has asked
Judge Stapleton and Judge Kozinski to do that since they have spe-
cial knowledge of the nominee because he clerked for them. They
have special insights into his background.

Just a few words by way of introduction. Mr. Kavanaugh will
take the witness stand and will be sworn, and will speak for him-
self, but I think it appropriate to make a few comments about his
record and about my analysis of these proceedings.

I have been surprised to see Mr. Kavanaugh characterized as not
up to the job of judge for the Court of Appeals for the District of
Columbia Circuit. I have taken a look at his record in some detail,
and I had a long session with Mr. Kavanaugh, and have asked him
all of the questions which have been posed on his nomination. The
issue of the NSA surveillance program, a program that I have
raised serious questions about, asked him about what, if anything,
he had to do with it, and he will speak for himself in responding
to that.
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I asked him about the issue of allegations of mistreatment of peo-
ple on interrogation on the overlay of torture or rendition, and
again, he will have an opportunity to speak for himself on that sub-
ject.

At our Executive Committee session last week, the question was
raised about Mr. Abramoff. He will have an opportunity to speak
for himself about that question.

In reviewing his record, I note that he was Yale College for his
bachelor’s degree, cum laude, and he was Yale Law School, where
he was on the Yale Law Journal. Now, that takes some substantial
academic qualification, something I know about, because I was
there. And the only difference between Mr. Kavanaugh’s tenure on
the Yale Law Journal and being a high academic graduate from
Yale Law School from my record is that when he was there, the
competition was tougher. He is slightly younger than I am, and as
the years have passed, Yale Law School has been more difficult to
attain academic achievement, but that is something I know of first-
hand.

Then his record beyond law school was to clerk for Judge
Stapleton, to clerk for Judge Kozinski, and they will speak for
themselves.

Then he was in the Office of Solicitor General, where he argued
one case before the Supreme Court of the United States, and if he
were on the Judiciary Committee, it would put him in second place,
not too bad a place to be on the Judiciary Committee on Supreme
Court arguments. Then he has had a number of arguments on the
Court of Appeals and a number of arguments before District Courts
on legal issues.

Then he served in the Office of Independent Counsel, and that
was a highly controversial office, beyond any question. And Mr.
Kavanaugh will describe his activities there, but he was not coun-
sel, he was not deputy counsel. He was one of a tier below, where
there were 10 associate or assistant counsels there. I know he will
be asked about what his participation was there, and we will hear
from Mr. Kavanaugh himself of that.

He has written two distinguished legal pieces published in the
journals, one on the Independent Counsel and suggesting changes,
hardly the mark of an ideologue who works as Independent Coun-
sel that has tunnel vision as to what they did, but has expressed
ways to improve the operation of Independent Counsel, by showing
an open mind and showing some progressive thinking as to uti-
lizing his experience.

Then he wrote an article on the issue of peremptory challenges
for African Americans and has a—very difficult to use the words
“liberal” or “conservative” or “progressive” around here—but he is
on the right side of that issue, an issue that I understand well.
When I became District Attorney of Philadelphia, I did not need to
have the Federal Courts tell me not to have peremptory challenge
for blacks. I issued an instruction to my assistants that they could
not ask for it, and finally the courts caught up with it. And Mr.
Kavanaugh will speak to his views on that subject, but hardly the
views of a cramped conservative, but he will describe his views on
all of these matters.
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Then he went to Kirkland and Ellis, which is a very distin-
guished law firm. I do not how many people from the Judiciary
Committee could be employed by Kirkland and Ellis today, let
alone out of law school. Tough row to hoe. And he was taken in
as a partner, not an equity partner—it is all complicated now with
law firms—a non-equity partner, but that is an unusual call for a
firm like Kirkland and Ellis or for any big firm of their nature be-
cause of how they evaluated his background and his experience.

He has been Associate Counsel to the President, and now he is
Staff Secretary to the President. And if he reflects the views con-
sistent with the President, that is entirely consistent with having
the President nominate judges. That is our system. That is decided
by an election. But he will speak for himself as to where he stands
in the spectrum as to being in the mainstream.

Just a word about the American Bar Association rating. Early he
was rated well qualified in the majority, and qualified with the mi-
nority camp. And then they reevaluated him 2 years later, and
they took some additional interviews, and not surprisingly, the
interviews varied. And now he has been rated in the majority,
qualified and the minority, well qualified. So you have him moving
from well qualified to qualified, qualified to well qualified, and not
a tinker’s bit of difference really in terms of our evaluation, be-
cause at minimal he is qualified, and a great many people think
he is well qualified.

Senator Schumer.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman. First let me thank
you for holding this hearing, which many of us had requested, and
we very much appreciate it.

And second, I want to thank Mr. Kavanaugh for being back here.
When we had our private meeting I asked him if he had any objec-
tions to come back to, what you good-naturedly referred to as the
arena at our last hearing, and you said no, and very much appre-
ciate that. I realize while this is not always the most pleasant exer-
cise for a nominee, I think we can all agree it is a very important
one, because we are talking about nothing less momentous than a
lifetime appointment to what is generally regarded as the second-
most important court in the land, a court of great importance to
those of us who sit in the Senate or the House, because it has such
jurisdiction over governmental issues, and years after this nomina-
tion, this court is going to influence a great deal what this Con-
gress and future Congresses have done.

Now, Mr. Chairman, you know how many of us have deep con-
cerns about this nominee. Just yesterday they were given further
voice in the form of the American Bar Association’s followup report,
which was made public yesterday, which explained why six mem-
bers of the ABA Committee felt compelled to downgrade their rat-
ing.

My concerns are twofold. First, although Mr. Kavanaugh has
held several important and influential positions in Government,
they have been almost exclusively political. There is no doubt that,
Mr. Kavanaugh, you are a highly successful young attorney and
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your academic credentials, as certainly outlined by the Chairman,
are top notch. But your experience has been most notable, not so
much for your blue chip credentials, but for the undeniably political
nature of so many of your assignments. For much of your career
your considerable talents have been enlisted in partisan and polar-
izing issues. In short, you have been the “go to” guy among young
Republican lawyers appearing at the epicenter of so many high-pro-
file controversial issues in your short career, and it is only natural
that such a record would give many Senators pause, particularly
those of us on this side of the aisle.

From the notorious Starr report, to the Florida recount, to the
President’s secrecy and privilege claims to post-9/11 legislative bat-
tles including the Victims Compensation Fund, to ideological judi-
cial nomination fights, if there has been a partisan political fight
that needed a very bright legal foot soldier in the last decade, Brett
Kavanaugh was probably there. That kind of record is not disposi-
tive, to be sure, but it feeds an impression of partisanship that is,
to put it mildly, not ideal for a nominee to a critically important
lifetime post as a neutral judge.

Now, for those who question the good faith of these concerns,
who suggest that some of us are reflexively or unalterably opposed
to any Republican involved in the impeachment of President Clin-
ton or other political causes, let me mention two names, Tom Grif-
fith and Paul McNulty. Mr. Griffith, whom I voted to confirm to a
seat on the very court to which Mr. Kavanaugh aspires, was Senate
legal counsel during impeachment; and Paul McNulty, who I voted
to confirm—many of us, I think all of us—voted to confirm to be
the No. 2 official at the Department of Justice, was Chief Counsel
and spokesman for the House Judiciary Committee Republicans
during impeachment.

Despite their blue-chip Republican credentials and participation
in hot-button political issues, I was convinced that both of these
men had substantial experience in professional and nonpartisan
work, so that any concerns about inexperience, cronyism, and par-
tisanship was, for me at least—and I think for most of us on this
side of the aisle—laid to rest.

So, Mr. Chairman, we are all operating in good faith here, and
we have demonstrated ourselves to be open-minded on the Presi-
dent’s nominees to top judicial and executive posts. At last count,
we have confirmed 240 of President Bush’s nominees, and Demo-
crats have voted for the vast majority of them.

Then there is a second and related concern. Although Mr.
Kavanaugh is extremely well credentialed, he is younger than and
has had less relevant experience than almost everyone who has
joined the D.C. Circuit in modern times. We would have fewer con-
cerns if the President had nominated a mainstream conservative
with a record of independence from partisan politics, who has dem-
onstrated a history of nonpartisan service with a proven record of
commitment to the rule of law, and who we could reasonably trust
will serve justice, not political patrons or ideology if confirmed to
this powerful lifetime post. Both Stephen Breyer and Ruth Bader
Ginsberg, whose biographies are often cited at these proceedings,
had substantial nonpolitical experience before they were nominated
to appellate courts. Mr. Kavanaugh, if confirmed, I believe would



5

be the youngest person on the D.C. Circuit since his mentor, Ken
Starr. And if you go through the preconfirmation accomplishments
of the active judges who currently sit on the D.C. Circuit, Mr.
Kavanaugh’s achievements, though impressive, are not on the
same scale.

Judge Sentelle, for example, had extensive practice as a pros-
ecutor and trial lawyer, and experience as a State judge and as a
Federal district court judge. Judge Randolph spent 22 years with
Federal and State Attorneys General offices, including service as
Deputy Solicitor General of the United States and a law firm part-
nership. Judge Rogers had 30 years of service in both Federal and
State Governments, including a stint as the Corporation Counsel
for the District of Columbia, and several years on D.C.’s equivalent
of a State supreme court.

Like Mr. Kavanaugh, many of the 9 active judges on this court
held prestigious clerkships, including clerkships on the Supreme
Court and involvement at the high levels of Government, that no
doubt involved some partisan work. But they all had significant ad-
ditional experience, nonpartisan experience, to help persuade this
Committee that they merited confirmation.

Now, of course, these concerns are echoed in a new report from
the American Bar Association. They cannot be dismissed, as some
of my colleagues suggest, as merely intemperate rants by Demo-
crats on the Committee, and predictably, of course, some are al-
ready launching a campaign to denigrate the ABA, despite boasting
of Mr. Kavanaugh’s original rating 2 years ago, and attack the
character of one of the ABA Committee members, and I hope we
would refrain from doing that.

According to the ABA report released yesterday, one judge who
saw your oral presentation in court, Mr. Kavanaugh, said, “You
were less than adequate,” that you had been sanctimonious, and
that you had demonstrated experience on the level of an associate.
A lawyer in a different proceeding had this to say: “Mr. Kavanaugh
did not handle the case well as an advocate and dissembled.” That
is a pretty serious statement. According to the report, other law-
yers—and note the plural—expressed similar concerns, repeating
in substance that the nominee was young and inexperienced in the
practice of law. Still others—again note the plural—characterized
Mr. Kavanaugh as, “insulated,” and one in particular questioned
Mr. Kavanaugh’s ability “to be balanced and fair should he assume
a Federal judgeship.” And yet another individual said this. He said
that Mr. Kavanaugh is “immovable and very stubborn and frus-
trating to deal with on some issues.”

These new concerns, apparently based on some 36 additional
interviews, were so serious that six members of the ABA Com-
mittee changed their vote. On the phone call yesterday I asked Mr.
Tober, the head of the Committee, was it rare for people to change
their vote? And he said no. And I said, was it usual? And he said
no. So it happens, but it does not happen all that often.

We have other reasons for concern. I must say that I was dis-
turbed by some of the answers I got from you, Mr. Kavanaugh, the
first time around. On the issue of the role of ideology and judicial
philosophy in the picking of judges by this administration, for ex-
ample, you repeatedly insisted, totally implausibly, that such con-
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siderations played no role. That was simply not believable, and,
frankly, put your credibility at issue. You began to clarify your
statements in our meeting last week—and I hope we can have fur-
ther dialog—but to say that an ideology had no effect, well, show
me some nominees to high offices, high judicial offices who were
Democrats, who were moderates, who were maybe strongly pro-
choice—

Chairman SPECTER. Senator Schumer, you are past 10 minutes.
How much longer will you be?

Senator SCHUMER. I just have another minute and a half, Mr.
Chairman. Thank you.

It was not believable, that is the bottom line. And in addition,
Senators will want to ask you, among other things, about your role
in setting of policy relating to executive power and the separation
of powers. You admitted to me, for example, that in your job as
Staff Secretary, you had input on the controversial issue of Presi-
dential signing statements. There will be questions about that. I
expect you will also get questions about your involvement, if any,
in this administration’s detention policies, torture policies and ren-
dition policies. These issues, among many others, deserve further
scrutiny, and given the scant record we have, I hope no one will
question the good faith we have in asking them.

So, Mr. Chairman, I would say that many of my colleagues and
I have a sincere and good faith concern about this nominee. We feel
that the nominee is not apolitical enough, not seasoned enough, not
independent enough, and has not been forthcoming enough. Maybe
this hearing will remove those concerns, but it is certainly nec-
essary.

Last week, Mr. Kavanaugh, I asked you to think of ways to al-
leviate these concerns, and I look forward to hearing your testi-
mony.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Schumer.

Senator SCHUMER. I just want to say Ranking Member Leahy
could not be here at the beginning of this hearing, but will be here
in about an hour.

Chairman SPECTER. Thank you, Senator Schumer.

One addendum to my comments. Mr. Kavanaugh also clerked for
Supreme Court Justice Anthony Kennedy.

Judge Stapleton and Judge Kozinski, it is our practice to ask our
witnesses to be sworn at nomination proceedings, as we had a
number of circuit judges sworn during the confirmation of Justice
Alito. So with your consent, would you rise and take the oath?

Do you solemnly swear that the testimony you will give before
the Judiciary Committee will be the truth, the whole truth and
nothing but the truth, so help you God?

Judge Stapleton. I do.

Judge Kozinski. I do.

Chairman SPECTER. Let the record show both witnesses an-
swered in the affirmative.

Judge Stapleton, you are the first circuit judge for whom Mr.
Kavanaugh clerked, so we will begin with you.
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PRESENTATION OF BRETT KAVANAUGH, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT, BY
WALTER K. STAPLETON, JUDGE, UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT, WILMINGTON, DELA-
WARE

Judge STAPLETON. Thank you. Mr. Chairman and members of
the Committee, I appreciate the invitation to introduce Brett
Kavanaugh. That is not because I think he needs any introduction
to this Committee, but rather because I believe I am in a position
to share information that is quite probative with respect to the im-
portant issue that is before you.

I have been a Federal judge for over 35 years, the last 20 of those
years as a member of the Court of Appeals for the Third Circuit,
and based on that experience, I believe I understand well what it
takes to be able to serve well as a United States Circuit Judge.

I have known Mr. Kavanaugh well for over 15 years. I first met
him in March 1989 when I interviewed him for a clerkship. He had
one of the most impressive resumes I have ever seen, and believe
me, I have seen a lot of resumes. Among other things, as you
noted, Mr. Chairman, he was editor of the Yale Law Journal, and
at the point in time I met him, he had received an honors grade
in every course he had taken at Yale Law School save one. Best
of all, the professors who knew him well, assured me that—and I
quote—“His work is uniformly of very high quality, thoughtful,
independent-minded, yet very balanced, and always clearly writ-
ten.”

I have recently resurrected the notes I made after our lengthy
personal interview, and they say, “extremely talented, mature, con-
fident yet modest, good sense of humor.” Now, in other words, a
judge’s dream of a law clerk, and I didn’t have to ponder the deci-
sion about hiring him for very long. And he certainly did not dis-
appoint, and I will always treasure the time that we shared.

We worked very hard and we were asked to resolve many intrac-
table controversies. Facing challenges like that together promotes
a bonding process in which the participants get to know each other
awfully well, and we talked at length, not only about the law, and
about the challenges we faced, but about his hopes and aspirations
for the future.

Toward the end of the clerkship I urged him to consider the judi-
ciary as a career if he should ever have that opportunity, and I did
that because I believed he had the makings of my kind of judge.
There was no trace of arrogance and no agenda. He applied his
legal acuity and common sense judgment with equal diligence to
every case, large or small, undertaking his evaluation of each with-
out predilection. His ultimate recommendations were based on
careful case-by-case analyses of the facts of each case, and objective
application of the relevant precedents. It was clear to me that he
understood the crucial role of precedent in a society that’s com-
mitted to the rule of law.

Brett thanked me for my advice, but in characteristically modest
fashion, said he doubted that he would get the opportunity to so
serve.

Now, Mr. Kavanaugh, of course, has had a variety of opportuni-
ties since that time, as I knew he would. Anyone with his talents
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would have many opportunities. As a result, in addition to his im-
pressive legal skills, I believe Mr. Kavanaugh has the sophistica-
tion, the insight and maturity that comes from having served in a
variety of professional positions, noteworthy not only because of
their variety but also because of the awesome responsibilities that
each carried.

While I believe all of his professional experience would serve him
well as a judge, a substantial portion of that experience renders
Mr. Kavanaugh, I believe, exceptionally well qualified in terms of
experience. I refer, of course, to the fact that in addition to his ex-
posure to private practice and his service to the President, Mr.
Kavanaugh has had substantial litigation experience on both sides
of the bench. As you’re aware, and as the Chairman has men-
tioned, he’s worked with a one-and-one relationship not only with
the two Court of Appeals Judges that are here this afternoon, but
also with a Justice of the United States of the Supreme Court and
a Solicitor General of the United States. As you are also aware, Mr.
Kavanaugh’s litigation experience has included appearance before
all levels of our Federal courts.

Now, I have stayed in touch with Mr. Kavanaugh, and have fol-
lowed his career with interest since he left my chambers. I have
heard nothing from, and I've heard nothing about Mr. Kavanaugh
in the intervening years that has caused me to question in any way
my original judgment about the kind of judge he would be if he
could have that opportunity. His responsibilities, it’s true, from
time to time, have called upon him to make—to take positions on
issues which reasonable minds could differ about. That’s part of
being a lawyer. But I believe he has consistently served his client
well, and in a thoroughly professional manner.

In sum, members of the Committee, I believe Mr. Kavanaugh’s
intelligence, his common sense judgment, his temperament, and his
dedication to the rule of law, make him a superb candidate for the
position of United States Circuit Judge, and I can commend him
to you without reservation.

Thank you for this opportunity to address the Committee.

Chairman SPECTER. Thank you very much, Judge Stapleton.

Judge Kozinski.

PRESENTATION OF BRETT KAVANAUGH, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT, BY
ALEX KOZINSKI, JUDGE, UNITED STATES COURT OF AP-
PEALS FOR THE NINTH CIRCUIT, PASADENA, CALIFORNIA

Judge KOZINSKI. Good afternoon, Mr. Chairman, members of the
Committee. It’s a great pleasure and honor for me to be back.
Thank you for inviting me to introduce my good friend, my former
law clerk, Brett Kavanaugh.

I probably do not need to take my full 5 minutes, because I can
just say “me too” to everything that Judge Stapleton said, but let
me just take a few minutes, a couple minutes, if I can, to give my
own personal view.

I'm glad, Mr. Chairman, that you mentioned that Brett
Kavanaugh went to Yale and you and he had that in common. We
have that in common too. He went to Yale and I have a son named
Yale.



[Laughter.]

Judge KozINsKI. I tried to get in, but I wasn’t as fortunate. I got
rejected.

But I have had a number of clerks from Yale and Harvard and
many other fine law schools, and among them, Brett Kavanaugh
was one of the finest. I met him about the same time that Judge
Stapleton met him, in March ‘89. We both interviewed him for a
job for clerkship right out of law school, but Judge Stapleton was
just faster making an offer. So I had to pick him up the following
year, because he accepted a clerkship with Judge Stapleton first.

I must tell you that in the time that I had Brett clerk for me,
I found him to be a positive delight to have in the office. He’s really
bright and he’s really accomplished and he’s really an excellent
lawyer. But most, virtually all, folks who qualify for a clerkship
with a circuit judge these days have those qualities.

But Brett brought something more to the table. He first of all
brought what I thought was a breadth of mind and a breadth of
vision. He didn’t look at a case from just one perspective. Like a
good lawyer, like—Mr. Chairman, you were a prosecutor, you know
this very well—you have to look at a case from different perspec-
tives, not just one, and not early in the case take one perspective
and then stick with it. Brett was very good in changing perspec-
tives. Sometimes I'd take one position and he’d take the opposite,
and sometimes we’'d switch places. He was very good and very
flexible that way.

I never sensed any ideology or any agenda. His job was to serve
me and to serve the court and serve the people of the United States
in achieving the correct result at the court. And he always did it
with a sense of humor and a sense of sort of gentle self-depreca-
tion. He was always—my staff, my secretaries, his co-clerks all en-
joyed having him and all enjoyed particularly the fact that he was
not in any way pompous or in any way stuck on himself, but was
always ready to help others or was ready to be friendly with others.

And I think that’s a very important quality in a judge. This may
seem trivial and maybe seem like I'm mentioning things here that
ought not to be mentioned in a committee, but part of what makes
the job of judging different from other jobs is that it is not a me-
chanical process. It is ultimately a human process. You have to un-
derstand something about how people think, something about how
people live, something about how people feel. And what I think
Brett Kavanaugh brings to the table, what he brought to the table
when he was my law clerk, is a sense of humanity and a sense of
understanding.

I will not speak to the question of confirmation or nonconfirma-
tion. This obviously is something that is up to the committee. I can
only say that I give Brett Kavanaugh my highest recommendation.
I gave him my high recommendation when he applied to Justice
Kennedy, my own mentor, and I continue to give him the highest
recommendations.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Judge Kozinski.

I have just one question for each of you. Judge Kozinski, how old
were you when you were appointed to the Ninth Circuit?

Judge KoziNskI. I was 35 years old, Mr. Chairman.
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Chairman SPECTER. Judge Stapleton, how old were you when you
were appointed to the Federal bench, first to the district court?

Judge STAPLETON. Thirty-five years old.

Chairman SPECTER. And may the record show that Justice Ken-
nedy was appointed to the Ninth Circuit when he was 38 years old.
Anybody have any questions for the judges? Senator Schumer?

Senator SCHUMER. dJust one question for both. Since Mr.
Kavanaugh clerked for each of you right after, a year after law
school, have either of you had occasion to have him appear before
you in your court as a lawyer.

Judge STAPLETON. I have not.

Judge KozINSKI. Nor have 1.

Chairman SPECTER. Thank you very much, Judge Stapleton.
Thank you very much, Judge Kozinski. Appreciate your being here.

Judge KozINSKI. My pleasure.

Judge STAPLETON. Thank you.

Chairman SPECTER. Mr. Kavanaugh, would you step forward for
the oath?

If you would raise your right hand. Do you swear that the testi-
mony you will give before the Judiciary Committee will be the
truth, the whole truth, and nothing but the truth, so help you God?

Mr. KAVANAUGH. I do.

Chairman SPECTER. Before beginning your testimony, Mr.
Kavanaugh, I note an infant in the audience and what appears to
be a mother, and both appear to be wife and child, and perhaps
other family. Would you introduce them, please?

STATEMENT OF BRETT KAVANAUGH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT

Mr. KAVANAUGH. Yes.

Thank you very much, Mr. Chairman, for the opportunity to ap-
pear here before the Committee. I'm grateful to the President for
nominating me to this important—

Chairman SPECTER. Mr. Kavanaugh, there is a question pending,
and the question was would you introduce your family.

Mr. KAVANAUGH. Yes.

[Laughter.]

Mr. KAVANAUGH. And I thank my family for being here. Since I
last appeared before the Committee, there have been two major
changes in my record, and they’re both sitting behind me. My wife,
Ashley Estes Kavanaugh, and my 8-month-old daughter, Margaret
Murphy Kavanaugh. She’s watched a little C—SPAN in her day.
This is her first live Senate hearing, however. 'm not sure—as
you've probably already noticed, Mr. Chairman, I'm not sure she’s
going to make it very long, but she wanted to be here for the start.

My uncle, Mark Murphy, is here. And my brother-in-law, J.D.
Estes, is here. My mom and dad are here, Martha and Ed
Kavanaugh. They are, and have been, an inspiration to me. They've
been married for 43 years, and I am their only child. I'm just very
proud that they’re behind me today.

My mom in particular, in terms of career path, has had a pro-
found influence on my career choices. Throughout her life she’s
been dedicated to public service. When she was in her 20’s, she
taught public high school in the District of Columbia, at McKinley
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and H.D. Woodson high schools. She then decided to go back to law
school in the 1970’s and became a State prosecutor out in Rockville,
Maryland. She was later appointed to the State trial bench by Gov-
ernor Schaefer and then by Governor Glendening, in Maryland.
She’s instilled in me a commitment to public service and a respect
for the rule of law that I've tried to follow throughout my career.

Mr. Chairman, I'm a product of my parents; I'm also a product
of my experiences, and I'd like to take a few minutes to share a
few of those experiences and how I think they might shape how I
would come to the bench as a judge.

I attended Yale Law School in the late 1980’s. It was a chal-
lenging yet collegial environment. It was a place that instilled a de-
sire to make a difference. It was a place that encouraged public
service. And while I was at Yale Law School I decided, as you
know, to seek a judicial clerkship after my time there.

I clerked for Judge Walter Stapleton on the Third Circuit. Judge
Stapleton is a gentleman and a scholar. He’s an experienced judge,
and he’s a great friend. If I am confirmed to be a judge, I will do
everything in my power to bring to the bench the decency and the
good judgment and the collegial manner of Walter Stapleton. And
I thank him for being here today.

After I clerked for Judge Stapleton, I clerked for Judge Alex
Kozinski on the Ninth Circuit. Judge Kozinski, as many of you
know, has a passion for the law. When we started as law clerks,
he told us we work for the people and we should consider ourselves
on the job 24 hours a day, 7 days a week, 365 days a year. And
I can say from personal experience that Judge Kozinski lived up to
that promise. We worked very hard, he was very thorough. I thank
him for all he’s done for me in my career and for coming here today
from California. If I am confirmed to be a judge, I would seek to
bring to the bench the thoroughness and the thoughtfulness and
the dedication to the rule of law that Judge Kozinski has dem-
onstrated on the bench for more than 2 decades.

After I finished those two clerkships, I worked in the Solicitor
General’s Office at the Department of Justice. I experienced the
ethic of that office, that the United States wins its point when jus-
tice is done. In that office I had the opportunity for the first time
to argue a case in court before the Fifth Circuit Court of Appeals.
I was able to stand up for the first time and say Brett Kavanaugh
for the United States, a moment that was very proud for me and
remains so.

In the October 1993 term of the Supreme Court, I clerked for
Justice Anthony Kennedy. Justice Kennedy is a student of history,
he’s a student of the Supreme Court. He talks often about the com-
pact between generations that the Constitution represents. And he
conveyed to his clerks, and certainly conveyed to me—to use one
of his favorite phrases—the essential neutrality of the law. I'm for-
lt?lver grateful to Justice Kennedy for the opportunity to clerk for

im.

After I finished that clerkship, I worked for Judge Starr in the
Independent Counsel’s Office. It was a difficult, it was a tough job,
it was an often thankless job. In that capacity, I had the oppor-
tunity to argue cases before the Supreme Court of the United
States and the D.C. Circuit Court of Appeals. I learned some les-
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sons in that office. I had some thoughts about how it all operated
and, as the Chairman has noted, I tried to make a contribution, the
improvement of the public legal system, by writing an article in the
Georgetown Law Journal that identified better ways, in my judg-
ment, to conduct investigations of high-level executive branch offi-
cials.

I then went to Kirkland & Ellis, where I became a partner, rep-
resented institutional clients of the firm, and also did pro bono
work for several years.

In 2001, I joined the White House Counsel’s Office under Judge
Al Gonzales. In that office I did some of the standard work of the
office—ethics issues, separation of powers issues. I also worked
with many members of the staff of this Committee and other Mem-
bers of Congress on civil justice issues, such as class action reform,
medical liability reform, and the very important terrorism insur-
ance legislation in 2002.

I also worked on judges, on the nomination of judges, and I had
the opportunity to help recommend judges to the President of the
United States for him to nominate to the Federal courts. In that
capacity, on the district court level I worked closely with many
members of the Senate and their staffs in the States that I was as-
signed, including some members of this Committee.

In July of 2003, I became staff secretary to President Bush. This
is what I call an honest broker for the President, someone who
tries to ensure that the range of policy views on various subjects
in the administration are presented to the President in a fair and
even-handed way.

I've worked closely with the President and with the senior staff
at the White House and other members of the administration for
nearly 3 years. I think I've earned the trust of the President, I've
earned the trust of the senior staff, that I'm fair and even-handed.
This kind of high-level experience in the executive branch has been
common for past judicial nominees, especially on the D.C. Circuit,
which handles so many important and complicated administrative
and constitutional issues.

Mr. Chairman, I have dedicated my career to public service. I re-
vere the rule of law. I know first-hand the central role of the courts
in protecting the rights and liberties of the people. And I pledge to
each member of this Committee, and I pledge to each member of
the Senate, that, if confirmed, I will interpret the law as written
and not impose personal policy preferences; that I will exercise ju-
dicial power prudently and with restraint; that I will follow prece-
dent in all cases fully and fairly; and above all, that I will at all
times maintain the absolute independence of the judiciary, which
in my judgment is the crown jewel of our constitutional democracy.

Mr. Chairman, I will be happy to answer any questions. Thank
you.

[The biographical information can be found in Senate Hearing
No. 108-878, Serial No. 108-69, hearing date: April 14, 2004.]

[The updated biographical information of Mr. Kavanaugh fol-
lows:]
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February 17, 2005

The Honorable Arlen Specter
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Chairman Specter:
1 have reviewed the Senate questionnaire I completed in connection with my July 2003
nomination to the U.S. Court of Appeals for the D.C. Circuit. I have no updates to any of my
answers except to the net worth form. I am updating it to reflect my marriage in July 2004 to
Ashley Jean Estes (now Ashley Estes Kavanaugh) and our current net worth.

_ Sincerely, '

Brett M. Kavanaugh
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FINANCIAL STATEMENT

NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets
(including bank accounts, real estate, securities, trusts, investments, and other financial holdings) all
liabilities (including debts, mortgages, loans, and other financial obligations) of yourself your

spouse, and other immediate members of your household.

ASSETS

LIABILITIES

Cash on hand and in banks

10k

Notes payable to banks-secured

U.S. Government securities-add
schedule

Notes payable to banks-unsecured

Listed securities-add schedule

Notes payable to relatives

Unlisted securities--add schedule

Notes payable to others

Accounts and notes receivable:

Accounts and bills due

Due from relatives and friends

Unpaid income tax

Due from others

Other unpaid income and interest

Doubtful

Real estate mortgages payable-add
schedule

Real estate owned-add schedule

Chattel mortgages and other liens
payable

Real estate mortgages receivable

Other debts-itemize:

Autos and other personal property Wik CreAH' CM‘AS LY

Cash value-life insurance

Other assets itemize:

TSP account’ ok

Wile's afverent plan T4

Total liabilities ASK
Net Worth b

Total Assets b Total liabilities and net worth

. CONTINGENT LIABILITIES No GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add No

schedule)
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. 1€3Ses Of COntracts - Are you defendant in any suits or legal | No
actions?
Legal Claims Have you ever taken bankruptcy? No

Provision for Federal Income Tax

Other special debt
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FINANCIAL DISCLOSURE REPORT Rg"ﬂ Requim” })‘; lz; IE;;'gx
Rev. 1/2004 FOR CALENDAR YEAR 2004. (5 USC. App. §§101-111)
. i nay , middle initial 2. Court or Organizati ) 3. Date of Report
1. Person Reporting (Last name, first, middle initial) Nol;v\(:rl\lgﬁ{u')—”" u-§. CourRT o
Kav AN AUGCH lﬁ(ﬁETTm of APPEALS FOf D.C. LRCOIT | 8711205
4 Tidle  (Article Hl judges indicate active or senior staius; | S. Report Type (sheek apprupriste type} 6. Reporting Period j
magistrate judges indicate full- of pari-time) lmmmﬁm’ Dato 27 05 {p- - a 00 4__
CIRCOUVT JUDGE- Not INEE __Titit __ Anoual __ Final .
7. Chambers ve Office Address 8. On the basis of the information contained in this Reipon and
o A = $ECLET. Aﬂhf in:y |mdiﬂnﬁ:l;‘shpcrm_ning ﬂlx:fwese:,nl': is, in my opiaion,
e walTE Bouic
WASHINGTON, DL A0506 Officer Date,

X, POSITIONS. (Reporting individual only; see pp. $-13 of Instiuctions,)
POSITION NAME OF QRGANIZATION/ENTITY,

l . NONE (No repertable positions.) -

b pLumn BoAlD of GoveRNIS G EORSETOWN PREFARADRY LCH00-

2 T ALuUmN L ACSocTATIN

3

L. AGREEMENTS. (Reporting individuol only; see pp. 14-16 of Instructions,) X
DATE PARTIES AND TERMS

\:i' NONE (No reportable agreements.)
1

2

i, NON-INVESTMENT INCOME. (Reporting individual and spoitse; see pp. 17-24 of Instructions) . .
" DATE o SQURCE AND TYPE . GROSS INCOME

A Filer’s Nou-Investment Income

[‘)S l NONE (No reportable non-investment income.).

1

3 } . . $

_B. Spouse’s Non-Investment Income - If you were married during any portion of the reporting year, please complete this
) section. {doHar amount not required except for honoraria) .
NONE (No reportable non-investment income.)
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Dato of Report ‘-\

IV, REIMBURSEMENTS - transportation, lodging, food, entertainment.
(Includes those to spouse and dependent children. See pp. 25-27 of Instructions.)

SOQURCE DESCRIPTION
NONE (No such reportable reimbursements.)

' EXENRT

V. GIFTS. (Includes those 1o spouse and dependent children. See pp. 28-31 of Instructions.)

SQURCE . DESCRIPTION YALUE
NONE (No such reportable gifts.)

' EXEMPT | s

2 $
3 $
B $
VI. LIABILITIES, (Includes those of spouse and dependent children See pp. 32-33 of Instructions.)
CREDITOR DESCRIPTIO] VALUE, CODE*

D NONE (No reportable labilities.) .
! ' ARD '

CIRST usA [BANE ONE yxgp  CREDT CAR s
2 ! - _ L —
, = —_
4
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FINANCIAL DISCLOSURE REPORT \ MName of Person Reporting

Date of Repoit

VIL Page ! INVESTMENTS and TRUSTS — income, value, transactions (ncludes those of

spouse and dependent children. See pp. 34-S7 of Instructions.)

D NONE  (No reportable income,

LW rebienn £und | A 3

, Lroc stk employment
in Texal

3

4Bw\‘te§:kme_r§ca Savinag A I"A J

3

13
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. Mame of Persom Reportiog Date of Report
. FINANCIAL DISCLOSURE REPORT

VI ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.)

IX. CERTIFICATION.

T certify that all i ion given above (including # jon pertaining to ry spouse and minor or dependent children, if any) is
adcurate, irue, zad complete to the best of my knowledge and belicf, and that any information not. reported was withheld because it met applicable
statutory provisions pexmitti discl

1 fusthier certify that camed income from outside employ and } ia and the accep of gifis which have been reported are,in
compliance with the p;ovisions of $ U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

Signatare Bk [ - {/9“‘/“"0’2/\ Dote_ 2=V 7-05

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.) .
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Chairman SPECTER. Thank you very much, Mr. Kavanaugh.

We now turn to 5-minute rounds for each Senator.

Mr. Kavanaugh, I begin with the question as to what assurances
can you give this Committee and the Senate and the American peo-
ple about your independence from the President and the White
House. I look at a long list of nominees who have voted against
their Presidential nominator on many, many celebrated matters.
Just a few: Justice Douglas dissented on the Korematsu case, the
Japanese internment case, against President Roosevelt’s policy. Fa-
mous decision by Justice Tom Clark turning against Truman on
the Steel Seizure case not long after he was nominated. Justice
Kennedy, Justice O’Connor disagreeing on a woman’s right to
choose from President Reagan. Justice Souter disagreeing with
President Bush the elder. Famous disagreements that President
Eisenhower expressed about Chief Justice Warren. Perhaps the
most famous case, Salmon Chase had advocated policies as the Sec-
retary of the Treasury, and then, after being appointed to the Su-
preme Court, declared unconstitutional the monetary policy he had
implemented as President Lincoln’s treasurer.

What positive assurances can you give of your independence?

Mr. KAVANAUGH. Mr. Chairman, if confirmed to be a D.C. Circuit
judge, I will call them as I see them, regardless of who the litigants
may be. I know that independence of the judiciary, as I said in my
opening, is a key part of our constitutional system. I would not
hesitate in any case to rule the way I saw the case, regardless of
who the parties were, regardless of whether the President was in-
volved.

Chairman SPECTER. Would you consider yourself independent in
the tradition of the judges, justices whom I've just named?

Mr. KAVANAUGH. Absolutely, Mr. Chairman. I know that there’s
a long history in our constitutional system of judges being drawn
from the executive branch, and I would—

Chairman SPECTER. Mr. Kavanaugh, let me interrupt you.
There’s a great deal to cover and I only have 5 minutes.

Did you have anything to do with the issues of interrogation of
prisoners relating to the allegations of torture in the so-called
Bybee memorandum?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Did you have anything to do with the ques-
tions of rendition?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Did you have anything to do with the ques-
tions relating to detention of inmates at Guantanamo?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Did you have anything to do with Mr.
Abramoff and the many visits which he apparently made to the
White House?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Do you have anything to do with the Presi-
dent’s policy on so-called signing statements?

Mr. KAVANAUGH. Mr. Chairman, signing statements come
through the Staff Secretary’s Office, and I help ensure that rel-
evant members of the administration have provided input on the
signing statements. In the first instance they’re drafted in the Jus-
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ti;:e Department, but I do help clear those before the President sees
them.

Chairman SPECTER. That poses a very difficult and contentious
issue which this Committee is going to have hearings on. And I can
understand that in your role as coordinator you would have the re-
sponsibility for coalescing materials. Did you take any position as
to the constitutional authority for the President to limit the sub-
stance of legislation by expressing limitations in the signing state-
ments?

Mr. KAVANAUGH. Mr. Chairman, it is common for signing state-
ments, this President and previous Presidents, to identify potential
constitutional issues like Appointments Clause issues, Presentment
Clause issues, or issues relating to INS v. Chaddha, for example,
the line item veto case. On those matters, I make sure that they
have been properly staffed to other members of the White House
staff. They come up in the first instance from the Justice Depart-
ment and the Office of Management and Budget.

Chairman SPECTER. Were you called upon to give the President
any acli)vice as to the constitutional implications of the signing state-
ments?

Mr. KAVANAUGH. Well, Mr. Chairman, I think, without dis-
cussing internal matters, I think it’s common to explain the general
parameters of signing statements, for example, that there’s been a
history of them, and identifying potential constitutional issues in
legislation, particularly Appointments Clause, Presentment Clause,
and the other issues identified.

Chairman SPECTER. Mr. Kavanaugh, you wrote an article on pe-
remptory challenges, where there had been a practice among pros-
ecutors to issue what are called peremptory challenges—which, for
those who do not know, means that a prospective juror can be dis-
qualified without stating any reason, where blacks were elimi-
nated. My time is up and I will quit, but you can answer.

Mr. KAVANAUGH. Mr. Chairman, I think one of the great Su-
preme Court decisions ever decided was Batson v. Kentucky. It
overruled Swain v. Alabama, and held that a prosecutor’s use of
race in striking potential jurors from the jury box was unconstitu-
tional under the Equal Protection Clause of the 14th Amendment.

One of the concerns I had—that was decided in 1986; I was in
law school from 1987 to 1990—one of the concerns I had was what
procedures will be used to help guarantee that right to be free of
racial discrimination in the jury selection procedure. And I wrote
a note that advocated certain procedures that help ferret out poten-
tial racial bias in the jury selection process.

Chairman SPECTER. Senator Schumer.

Senator SCHUMER. Thank you, Mr. Chairman.

Just when Senator Specter went over all of the issues, he men-
tioned torture in connection with the Bybee memo. Were you in-
volved in any way in the Counsel’s Office in opining about the
proper use of torture?

Mr. KAVANAUGH. No, Senator. The first time I learned of that
memo, I believe, was—

Senator SCHUMER. I did not ask about the memo. I asked just in
general.

Mr. KAVANAUGH. No, Senator.
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Senator SCHUMER. Thank you. OK, I would like to ask you a few
questions that you did not answer. These were submitted in writ-
ing or orally at the last hearing. I will tell you all of them.

First, Senator Leahy asked you whether Karl Rove was involved
in the judicial selection process at any point while you were there.
I asked you how you would have voted on the impeachment of
President Clinton. Senator Kennedy asked you whether you agreed
with Judge Pryor, who called Roe v. Wade an abomination. And
Senator Durbin asked you if you consider yourself in the mold of
Scalia and Thomas, which is the mold that the President has said
he is going to choose judges in.

First, Rove. Was Karl Rove involved in any of the selection of
judges while you were there?

Mr. KAVANAUGH. Mr. Chairman, I think that is a question that
the Counsel to the President should answer in the first instance.
I don’t think as a judicial nominee here I should talk about who
was involved. The Counsel to the President chairs the judicial se-
lection committee, and if there is a question about who is involved
in recommending judges—

Senator SCHUMER. What we are trying to determine, in the pre-
vious time you were here, you said that no ideology was involved
in the selection of judges. I do not see why you cannot answer that
question. What is improper about answering that question?

Mr. KAVANAUGH. Senator, I will check whether I can answer that
question. And if I can, I will provide the answer.

Senator SCHUMER. What would come to mind which would pre-
vent you from answering that question?

Mr. KAVANAUGH. Senator, I just want to be careful that I check
with the Counsel on something like that and be sure that there is
not an issue before I disclose something in the context—

Mr. KAVANAUGH. Is there any privilege that would prevent you
that you can see, that would come to mind right now?

Mr. KAVANAUGH. I can check with the Counsel on that, Senator.

Senator SCHUMER. Do you have knowledge of the answer?

Mr. KAVANAUGH. Well, I was involved in the judicial selection
process.

Senator SCHUMER. So you would know yes or no, you just choose
not to answer?

Mr. KAVANAUGH. And I would be happy to provide the answer.
I just want to check first.

Senator SCHUMER. OK.

Next, how would you have voted—I know you were involved in
the impeachment of President Clinton—how would you have voted
if you were a Senator?

Mr. KAVANAUGH. Senator, I don’t think it’s appropriate for the of-
fice that submitted the report to comment on whether the House
made the proper decision to impeach or whether the Senate made
the proper decision not to—

Senator SCHUMER. When lawyers argue cases, all the time they
say they are disappointed in the verdict, they are happy with the
verdict. That is not a violation of anything, as far as I know, except
your desire not to answer the question.

Mr. KAVANAUGH. I guess this gets to an ethic I've learned about
prosecutors offices when I worked in the Solicitor General’s Office,
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that it’s not appropriate to comment on a jury verdict. And I don’t
think it’s appropriate in this instance for me, as a member of the
Independent Counsel’s Office, to comment on whether the House
decision was correct or whether the Senate decision was correct.

Senator SCHUMER. In an op-ed in the Washington Post in 1999,
you wrote a defense of Ken Starr, where you said “Starr uncovered
a massive effort by the President to lie under oath and obstruct
justice.” You also wrote that, “The word that ordinarily describes
such behavior is not ‘trapped’ but ‘guilty.” You were pretty clear
to state your views in 1999, but you do not want to state them
now?

Mr. KAVANAUGH. I think that was based on Judge Wright’s find-
ing of contempt, and there was also a censure resolution introduced
in the Senate that used some more language. So I think the lan-
guage there, it was a joint op-ed.

Chairman SPECTER. But you just said you did not think it was
appropriate to answer. And you felt it very appropriate, in a simi-
lar role, to answer, to make some very strong statements then.

Mr. KAVANAUGH. I think this goes to a key point, Senator, which
is impeachment and then conviction take into account more than
just the facts. As you know from participating on the House side
at the time and the Senators know from participating on the Sen-
ate side, there were—

Senator SCHUMER. I participated in votes.

Chairman SPECTER. Now, let him finish his answer, please.

Senator SCHUMER [continuing]. On both sides.

Mr. KAVANAUGH. On both sides, that’s right, Senator. And I
think, as many of the Senators and House members discussed at
the time, it wasn’t just a simple question of whether there was a
violation of law committed, but there were broader considerations
for the country. And that’s where it really gets, really gets, I think,
improper for someone in the Independent Counsel’s Office to say
whether they think the President should have been impeached.

Senator SCHUMER. I fail to see the distinction. Let me ask you
to answer, since my time is ending here, the two other questions.
Do you consider Roe v. Wade to be an abomination? And do you
consider yourself to be a judicial nominee, like the President said
he was going to nominate people, in the mold of Scalia and Thom-
as?

Mr. KAVANAUGH. Senator, on the question of Roe v. Wade, if con-
firmed to the D.C. Circuit, I would follow Roe v. Wade faithfully
and fully. That would be binding precedent of the Court. It’s been
decided by the Supreme Court—

Senator SCHUMER. I asked you your own opinion.

Mr. KAVANAUGH. And I'm saying if I were confirmed to the D.C.
Circuit, Senator, I would follow it. It’s been reaffirmed many times,
including in Planned Parenthood v. Casey.

Senator SCHUMER. I understand. But what is your opinion?
You're not on the bench yet. You’ve talked about these issues in the
past to other people, I'm sure.

Mr. KAVANAUGH. The Supreme Court has held repeatedly, Sen-
ator, and I don’t think it would be appropriate for me to give a per-
sonal view of that case.
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Senator SCHUMER. OK, you are not going to answer the question.
How about being in the mold of Scalia and Thomas?

Mr. KAVANAUGH. I don’t want to talk about current members of
the Court, but I do think I can describe some of the justices or
judges in the past that I think I would try, that have been role
models to me, including Justice White, Justice Jackson, and for a
couple of reasons. They were people who took an active part in our
Government system, which is some—

Senator SCHUMER. I understand. Just explain to me why it is ap-
propriate for the President to say that he will appoint nominees in
a particular mold, but you cannot answer whether you would be
part of that.

Mr. KAVANAUGH. As a potential inferior court judge, Senator, on
the D.C. Circuit if confirmed, I just don’t want to talk about cur-
rently sitting members of the Supreme Court. I'm happy to talk
about Justice Jackson and Justice White, if you'd like.

Senator SCHUMER. OK. I wish I could say it, but I do not think
you have clarified any of these answers that we asked you the first
time.

Thank you, Mr. Chairman.

Chairman SPECTER. Senator Hatch.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman.

Welcome again to the Committee. You are one of the few who
have had this great experience of being brought back here twice.
Let me just take a—

Mr. Chairman, I would like to take most of my time to make just
a few comments rather than to ask questions at this time.

I think that during his first hearing 2 years ago in 2004 and his
written submissions afterwards, Mr. Kavanaugh more than ade-
quately answered all the questions that had been posed to him.
The Committee already has a 159-page hearing record before it on
this nominee. And I am confident in Mr. Kavanaugh’s abilities and
capacities in both the understanding and knowledge of the law. I
suspect that he will continue to show his intellect, sound judgment,
and judicial temperament.

I have no doubt that Mr. Kavanaugh fully appreciates the proper
role and limitations placed on Federal appellate judges in our con-
stitutional system. And while I am not pleased with all the cir-
cumstances that have resulted in holding this unusual if not un-
precedented second hearing, I take solace in the fact that Chief
Justice Roberts, whom many in the public and a super-majority of
Senators found to be an extremely capable individual after his con-
firmation hearings last September, was also subject to two con-
firmation hearings before he was able to sit on the D.C. Circuit. I
hope that Brett Kavanaugh’s confirmation will not be delayed as
long as now-Chief Justice Roberts’s was. He was delayed for 11
solid years, between the time that the first President Bush nomi-
nated him and the time that the second President Bush, our cur-
rent President, renominated him.

Now, while today’s hearing will and should concentrate and focus
on qualifications of Brett Kavanaugh to serve on the D.C. Circuit
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Court of Appeals, when you see nominees with the backgrounds of
John Roberts and Brett Kavanaugh having been held up for so
many years for so little reason, sometimes you have to ask yourself
if there may be motivations at play that have nothing at all to do
with the nominee’s actual fitness to sit on the bench. To date it has
been almost 3 years since Mr. Kavanaugh was first nominated. I
think it is time to vote on his nomination, and frankly it is past
time for the Senate to vote on Mr. Kavanaugh’s nomination.

So at this point, I would like to welcome you, Mr. Kavanaugh,
your wife and baby and of course your family. Since the last time
before this Committee, you have become a husband and father, and
I join in welcoming Mrs. Kavanaugh here and your 8-month-old
daughter Margaret to the Committee.

I also want to acknowledge the presence of Mr. Kavanaugh’s par-
ents. I have known them for a long time. Ed Kavanaugh for many
years, he headed up the major trade association, the Cosmetic,
Toiletries, and Fragrance Association, and he is deservedly ad-
mired by many in this town. And his mother served with distinc-
tion as a State court judge in Maryland for many, many years.

Sometimes in these confirmation hearings, in the rush to get to
more controversial matters, there is a tendency to skip over too
quickly on the qualities and attributes that led the President to
nominate the individual—and in this case, Mr. Kavanaugh—in the
first place. And I think Senator Specter has already given us an
overview of the nominee’s impressive educational and employment
background. We have also heard the testimony of two excellent
Federal court judges for whom he clerked, both of whom I know—
Judge Kozinski of the Ninth Circuit and of course Judge Stapleton
of the Third Circuit Court of Appeals. I think we should weigh
their words very carefully. These are people of impeccable reputa-
tions and ability on the bench.

Not only did you distinguish yourself as a clerk on two appellate
courts, but you also served as a clerk on the Supreme Court. You
had an academic career that was pretty impressive as well, at Yale.
You've had a series of impressive and highly responsible jobs in
both the executive branch and in the private sector. And you’re a
talented appellate advocate as well before the Supreme Court.

Now, let me just say—my time is running out, but in addition
to your three judicial clerkships, as you have mentioned, you
worked in the Solicitor General’s Office, in the Department of Jus-
tice, with Ken Starr, and of course with the Office of Special Coun-
sel. And of course nobody should judge you as an attorney for hav-
ing worked in something that was as unpleasant as that. Attorneys
work on unpleasant matters in many ways, and you would be a
pretty doggone poor attorney if you were not willing to work with
distinction and with fairness when called upon to do so. And I
think knowing you and knowing what happened in the Clinton
matter, you served with distinction and fairness.

My time is about up so I just—I will make some more comments
if we have another round, but I just want to congratulate you for
standing in there and being willing to serve on the circuit court of
appeals. I know you could make a fortune on the outside, but you
have made public service your life and I do not see how we can find
a better person to serve and give public service than you. So I just
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want to personally express my fondness for you, my high admira-
tion for you, and the fact that you will have my support in every
step of this process.

Chairman SPECTER. Thank you, Senator Hatch.

Under the early bird rule, on the side for the Democrats are Sen-
ator Feinstein, Senator Durbin, Senator Kennedy, Senator Fein-
gold, and on the Republican side are Senator Coburn, Senator
Graham, Senator Sessions, and Senator Kyl. So under the early
bird rule we now turn to Senator Durbin.

Senator DURBIN. Thank you, Mr. Chairman.

Mr. Kavanaugh, thank you for returning. In 2003, Jay Bybee was
confirmed to a seat on the Ninth Circuit. A year and a half later,
we learned he had authored the infamous torture memo when he
headed the Justice Department’s Office of Legal Counsel. In the
memo he claimed the President has the right to ignore the law that
makes torture a crime and narrowly defined torture as abuse that
causes pain equivalent to organ failure or death.

The torture memo was requested by, addressed to the then-White
House Counsel, Alberto Gonzales. So clearly the White House
Counsel’s Office knew that Mr. Bybee had authored the torture
memo at the time of his nomination. Did you know that Mr. Bybee
authored the torture memo or similar memos at the time of his
nomination?

Mr. KAVANAUGH. No, Senator, I think you’re referring to the Au-
gust 1, 2002, memo. I was not aware of that memo until there was
public disclosure of it in the news media, I think in the summer
of 2004.

Senator DURBIN. The administration has now repudiated the
memo. In retrospect, should the fact that Mr. Bybee authored the
tort‘;lre memo have disqualified him from consideration as a nomi-
nee’

Mr. KAVANAUGH. Senator, I don’t think, sitting here as a prospec-
tive judge, as a nominee to a court of appeals, I should talk about
another sitting judge and whether that person should or should not
have been nominated. I just don’t think that’s a proper role for me.

Senator DURBIN. But you see that is what we are struggling with
here. We do not have a number of cases that you have argued be-
fore a court, because you haven’t. We do not have trials that you
have taken to a jury verdict, because there are none. We have to
rely on what you have done with your life and where you have
been to try to determine what your values are. Senator Schumer
asked you a series of questions related to the work of your life,
which you did not feel were appropriate to answer. And now I am
trying to plumb that same type of well to find out what you really
believe and who you are. And every time we get close, you say
sorry, I can’t answer. That is a problem for a person seeking a seat
on the second-highest court in the land. I do not know where to go
in questioning you. You do not want to talk about what you have
done that might have any political implication. And frankly, when
it comes to legal work, there is not much to turn to. Do you see
the problem we are facing?

Mr. KAVANAUGH. Senator, on that memo, I can say that the ad-
ministration has repealed that memo. I agree with that decision.
I do not believe the analysis in that memo was correct. I think that
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memo did not serve the presidency or this President well. And I am
willing to talk about the memo itself.

Senator DURBIN. Well, let me ask you. You were in charge of ju-
dicial nominations, or at least involved in judicial nominations with
the White House. And that is why we are going into this. Let’s go
to another nominee and see if you might respond to this.

In September 2003, the President nominated William Haynes to
be a judge on the Fourth Circuit. As General Counsel to the De-
partment of Defense, Mr. Haynes had been the architect of the ad-
ministration’s discredited detention and interrogation policies. For
example, Mr. Haynes recommended that Secretary Rumsfeld ap-
prove the use of abusive interrogation techniques, like threatening
detainees with dogs, forced nudity, and for forcing detainees into
painful stress positions. During the 108th Congress, Mr. Haynes’s
nomination stalled after his involvement in this scandal came to
light. Just this February, the President decided to renominate him.

What was your role in the original Haynes nomination and deci-
sion to renominate him? And at the time of the nomination, what
did you know about Mr. Haynes’s role in crafting the administra-
tion’s detention and interrogation policies?

Mr. KAVANAUGH. Senator, I did not—I was not involved and am
not involved in the questions about the rules governing detention
of combatants or—and so I do not have the involvement with that.
And with respect to Mr. Haynes’s nomination, I've—I know Jim
Haynes, but it was not one of the nominations that I handled. I
handled a number of nominations in the Counsel’s Office. That was
not one of the ones that I handled.

Senator DURBIN. So let me try this approach and see if we can
learn a little more. Manny Miranda was an employee of the Senate
Judiciary Committee on the Republican staff and then on the Sen-
ate Majority Leader’s staff. He hacked into the computers of the
members and staff of this Committee, stealing thousands of docu-
ments and memoranda which were then shared with others. Did
you know Manny Miranda, or do you know him today?

Mr. KAVANAUGH. I knew Manny Miranda because he was a mem-
ber of Senator Hatch’s staff and then Senator Frist’s staff working
on judicial nominations.

Senator DURBIN. Did you ever work with him in terms of judicial
nominations?

Mr. KAVANAUGH. He was part of a group of Senate staffers that
did work on judicial nominations with people at the Department of
Justice and the White House Counsel’s Office. We talked about this
last time. I did not know about any memos from the Democratic
side. I did not suspect that. Had I known or suspected that, I would
have immediately told Judge Gonzales, who I'm sure would have
immediately talked to Chairman Hatch about it. Did not know
about it, did not suspect it. He was part, however, of the staff, of
course, that worked on judicial nominations, including with—on
both sides.

Senator DURBIN. My time is up. But I think one of the problems
you had with the American Bar Association when they downgraded
your rating was they thought you were dismissive of this, that you
did not take this as a serious problem, that a Republican staffer
had broken into the computers of Democratic Senators and their
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staff, were stealing documents and sharing them with those who
were plotting the strategy for the White House. Would you like to
respond as to whether or not you think this was a serious matter,
perhaps criminal?

Mr. KAVANAUGH. Senator, I don’t know what the American Bar
Association said about that, but I know what I told them and what
I've told the Committee. Had I known or suspected anything like
that, I would have immediately told Judge Gonzales, who I'm sure
would have immediately called Chairman Hatch. I know the mat-
ter has been under investigation in the Senate. I know the matter
has been under investigation by a special prosecutor. That is a seri-
ous matter. And that is what I said to the American Bar Associa-
tion and that’s what I’'m saying to this Committee.

So that’s my view on the matter.

Senator DURBIN. Thank you.

Chairman SPECTER. Thank you very much, Senator Durbin.

Senator Coburn.

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator COBURN. Thank you, Mr. Chairman.

I just want to put a few points into the record. Of the 12 mem-
bers of the D.C. Circuit and the two seniors, none have as broad
experience in terms of measurement points as our nominee here
today. Only five have clerked on the Federal appeals court out of
the 14; only four have clerked on the Supreme Court; only six have
argued before the court of appeals; only five have argued before the
Supreme Court; only seven have had editorial positions on law re-
view; only four have had previous judicial experience. Of everybody
that is on there now, only four have had previous judicial experi-
ence and only four had any legislative branch experience.

Again, I want to address the issues out in the open. I think what
is happening here today I am somewhat embarrassed about. We
have somebody who is obviously qualified. The ABA says he is
qualified. He is not downgraded, he is recognized as qualified. He
is extremely well qualified and well qualified. This time he is well
qualified, with a minority extremely well qualified—or qualified
and well qualified.

But what it requires is “qualified.” And if you look at the ABA’s
position of what “qualified” is—and let me read it for you, should
we have any questions regarding that—let me find it. It means
that the nominee meets the committee’s very—this is “qualified.”—
means that the nominee meets the committee’s very high stand-
ards with respect to integrity, professional competence, judicial
temperament, and that the Committee believes that the nominee
will be able to perform satisfactorily all of the duties and respon-
sibilities required by the high office of a Federal judge.

Everybody on that ABA says you are qualified. And I just read
what it means. The idea that we are fishing around because we do
not like something the Bush administration has done, or we are
going to imply and impugn the integrity of somebody who has been
in a position of responsibility and has offered his good services to
fulfill the requirements of the executive branch, and anything you
do not like about the executive branch you are going to try to tie
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to this gentleman, is improper. It also is dismissive of our open
form of Government. And is exactly, again—I will say again—ex-
actly what the American people are sick of, partisan sniping that
is not about the issues but trying to score a point and trying to un-
dermine somebody’s integrity who has absolute integrity on these
issues.

They have answered the questions. We are here—we are here—
to give a second look at somebody who has already answered the
questions. And there is precedent to not give answers to questions
about certain privileged communications within the White House.
That does not mean that those are necessarily devious or wrong.
It means you protect the Office of the Presidency. That is an appro-
priate role. There is nothing wrong with that.

I will have one question for you. Why do you want to be a Fed-
eral judge?

Mr. KAVANAUGH. Senator, I want to be a Federal judge because
I know from experience and through my upbringing the role of the
courts in protecting the rights and liberties of the people. I know
how essential the rule of law is to our country. I know how the
independence of our Federal judiciary is central to our constitu-
tional form of Government. I think, based on my experience and
my background, I can make a contribution to the administration of
justice. I think I can be a good judge. And it’s part of my commit-
ment to public service that I've carried out for most of the 16 years
since I graduated from law school.

Senator COBURN. Do you think it makes any difference on your
ability to be an appellate judge in this country which side of the
issue you were on the impeachment or which side of the issue you
were on any of these issues that have been raised? Your personal
opinion, when you have testified that you are not going to allow a
personal opinion to interfere in your interpretation of the law and
the independence of the judiciary, does that have a bearing?

Mr. KAVANAUGH. Senator, I absolutely believe in the idea that
judges are neutral and impartial and that whatever activities may
have occurred in someone’s past life in terms of Government activi-
ties, those are good experience to have to become a good judge. But
it also is true, once you put on the black robe, you're impartial and
you represent the law. As Justice Kennedy used to tell us, the es-
sential neutrality of the law. And I think that is a principle that
I would seek to follow were I to be confirmed to the D.C. Circuit
Court of Appeals. I think it’s essential to our entire system of Gov-
ernment. There’s no such thing on the courts as a Republican judge
or a Democratic judge. Once you're on the court, all the judges are
there representing the justice system, representing the idea of jus-
tice.

Senator COBURN. Thank you. My time has expired.

Chairman SPECTER. Thank you, Senator Coburn.

Senator Feinstein.

Senator FEINSTEIN. I am happy to yield to Senator Kennedy. My
understanding is you wanted to go next?

Senator KENNEDY. I appreciate that. We have this health legisla-
tion on the floor now which we are trying to work through. If it
is convenient for the Senator from California, I would just take the
time. I thank the Chair.
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Congratulations to you, Mr. Kavanaugh, for gaining the Presi-
dent’s confidence. The Circuit Court, as you know, has such special
jurisdiction in terms of so many different areas of legislation that
we pass—National Labor Relations Board, the relationship of work-
ers and what happens to workers, discrimination against workers
in the workplace, environmental kinds of issues they are working
through. And their judgments on so many of these end up being
the law, and so few go on to the Supreme Court. And we have seen
very interesting trends that have taken place in the District court.
So this has a special relevancy and importance. So that is at least
why we spend as much time as we do on this particular nomina-
tion.

Just on the—I want to just really focus in on this issue, again,
of torture and rendition, your role there. I am on the Armed Serv-
ices Committee and we have spent a lot of time. We have had 10
investigations of torture, and none of them have revealed what we
are constantly seeing revealed now with newer reports that have
come on up in the newspapers and exposed by Freedom of Informa-
tion reports. So it is something that is—And we have a policy of
rendition which is of enormous concern to many of us.

And we also know that Mr. Gonzales was in touch with Mr.
Bybee when he was over at OLC. I mean, we have gone through
all of this. This was all through the Gonzales—when Mr. Gonzales
was up for Attorney General. And we also know that Haynes was
in touch with the White House at that time, good chance that he
was in touch with OLC.

So this is the background. Have you ever previously—as you well
know, that Bybee memorandum effectively said that if you go on
out, you are in the military service or under contract and you go
out and torture someone, it does not make any difference how
badly you torture or what pain you inflict, as long as your purpose
is to get information rather than to hurt an individual, you are
going to be vindicated in terms of any kind of protections. I mean,
effectively. That also was included in the Bybee.

And Mr. Gonzales repudiated it when he came up before the
Committee to be Attorney General. Is this the first time you have
every made a comment on the Bybee memorandum? You responded
to Senator Durbin and said that, in sort of a followup question,
that you did not agree with the reasoning or the rationale for it.
Is this the first time that you have ever said anything about the
Bybee?

Mr. KAVANAUGH. I believe it is. It is possible I have said some-
thing to people I work with, but this is the first time, certainly, I
have been questioned about it.

Senator KENNEDY. But you have not, prior to this time, ever
made a comment or statement to others indicating that you found
it particularly offensive. Because it has been a major issue, an
issue in question out there. Please.

Mr. KAVANAUGH. Senator, I know that Judge Gonzales in the
summer of 2004 had a press conference where the memo was re-
pealed and talked about this issue. I think also at his confirmation
hearing in 2005, he said he disagreed, I believe, with the legal
analysis in there, that the legal analysis in there was incorrect.
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And so I know members of the administration have repudiated that
memorandum, or at least the legal analysis in that memorandum.
Senator KENNEDY. And your testimony is that you had nothing
with the promotion of Bybee to the Ninth Circuit. Is that correct?
Mr. KAvANAUGH. That was not one of the nominations I worked
on, and I knew he was, of course, being nominated but I didn’t
know some of the issues that you're talking about today.

Senator KENNEDY. Well, then you are saying that you did not
know he wrote what we know is the Bybee memorandum at the
time that he was being considered for the circuit?

Mr. KAVANAUGH. I first learned of the existence of that memo,
I think, when there was a Washington Post story in the summer
of 2004. I think that is the first—I'm pretty sure that’s the first
time I learned anything about the August 1 memo.

Senator KENNEDY. And for Mr. Haynes, have you expressed an
opinion in terms of the legal counsel for the Defense Department,
for promotion? I understand you have not handled the Haynes
nomination?

Mr. KAVANAUGH. That’s correct, Senator. And in terms of my
portfolio in the Counsel’s office, it involved a lot of civil justice
issues—worked on nominations, some ethics issues, separation of
powers issues. It did not involve the kinds of issues you're raising
in your questions.

Senator KENNEDY. Well, are not most of those—I mean, the—
most of those issues, class actions, insurance reform, are not most
of those handled in the various departments, or were they—are
those not sort of policy issues handled in the departments? Those
are the issues that you were working on?

Mr. KAVANAUGH. I worked, I would say, primarily on judicial
nominations. In the wake of September 11th, there were a number
of civil justice issues that I worked on, including the terrorism in-
surance litigation.

Senator KENNEDY. OK. Just finally, on the documents that were
taken here from the Committee and that you have the familiarity—
and you have indicated that you, in reviewing them, had no under-
standing or awareness that they had been taken, been stolen. Have
you ever gone back, now that you are aware of it, and seen what
decisions you may or might not have taken on the basis of docu-
ments that were illegally taken? To see whether you may have
made some judgments or decisions to reach certain conclusions,
now that you know that they were not properly taken? Have you
ever thought, well, I ought to go back, I might have made some
judgments or decisions when I was working for the President and
I ought to take a look at this, since you know that these documents
now were taken? Have you ever thought about that?

Mr. KAVANAUGH. Senator, there’s a very important premise in
your question that I think is incorrect, which is I didn’t know about
tﬁe lI{nemos or see the memos that I think you’re describing. So I
think—

Senator KENNEDY. Oh, you never saw any of those?

Mr. KAVANAUGH. No, Senator, that’s correct. I'm not aware of the
memos, I never saw such memos that I think you’re referring to.
I mean, I don’t know what the universe of memos might be, but
I do know that I never received any memos and was not aware of
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any such memos. So I just want to correct that premise that I
think was in your question.

Senator KENNEDY. OK. My time is up, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Kennedy.

On the Republican side, we have, in sequence, Senator Graham,
Senator Sessions, Senator Cornyn, and Senator Kyl. And on the
Democratic side, we have, who has not questioned, Senator Fein-
stein and Senator Feingold. I had Senator Feinstein ahead of Sen-
ator Kennedy on the list.

Senator FEINSTEIN. Yes, I yielded to Senator Kennedy.

Chairman SPECTER. OK, I just wanted to be sure that the list is
correct. It is sometimes judgmental. Senator Feinstein was here
first, but she left for awhile. Senator Kennedy came. But at any
rate, Senator Feinstein yielded. But I wanted it known that that
was the list that I had. And now Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman. I want to congratu-
late you for having the hearing, because I think it is appropriate.
It is a lifetime appointment, that people be able to ask questions
and he be able to answer within his ability to do so without com-
promising what he believes to be his ethics or any proper role he
may have played as a lawyer.

Do you believe you were treated fairly by the ABA?

Mr. KAVANAUGH. Senator, the American Bar Association has
rated me three times. I'm going to get directly to the question, but
I'm going to give you some background, if I could. I've been rated
three times by the American Bar Association. And each time, there
were 14 individual reviews conducted by members of the Com-
mittee. So there have been a total of 42 separate reviews conducted
of me based on interviews with lots of people and review of lots of
record.

All 42 have found that I'm well qualified or qualified to serve on
the D.C. Circuit Court of Appeals. So I'm pleased with that and I'm
proud of that. And to the extent—and none of the 42 has found
that I'm not qualified, and I think the Chair of the Committee yes-
terday said that there’s not been a breath of anyone saying that
I'm not qualified. So I'm proud and pleased with the 42 of 42.

Senator GRAHAM. So do you think you were fairly treated?

Mr. KAVANAUGH. Senator, I think, sitting here as a nominee, I
would prefer not to talk about my—you know, about the American
Bar Association other than to say that I'm pleased and proud to
have 42 of 42 rating me well qualified or qualified.

Senator GRAHAM. Based on your going through that experience,
would you recommend that we continue to consult the ABA when
it comes to judges?

[Laughter.]

Mr. KAVANAUGH. Senator, again, I'm pleased and proud of the
ratings. Their—in the future, maybe, will look back and have some
observations, but right now I don’t think I have any observations
to offer the Committee about the American Bar Association.

Senator GRAHAM. Your time at the White House, you dealt with,
I think you described your job. One of these constitutional ques-
tions that we are trying to wrestle with here is the inherent au-
thority of the President in a time of war versus any designated role
of the judiciary or the Congress in general. Do you agree with Jus-
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tice Jackson’s evaluation in the Youngstown Steel case that the
President or the executive branch is at their strongest maximum
power when they have concurrence of the legislative body?

Mr. KAVANAUGH. I agree completely with that, Senator.

Senator GRAHAM. Very specific question. Do you believe that at
a time of war, the Congress has the ability to amend, pass the Uni-
form Code of Military Justice and not infringe on the President’s
inherent authority as commander in chief?

Mr. KAVANAUGH. Senator, that sounds like a specific hypothetical
that could come before the court, so I'd hesitate to give an answer.
In terms of Justice Jackson’s framework, that of course for a half
century has been the guiding framework. I think it’s a work of ge-
nius, that opinion, in terms of setting out the different categories
of Presidential power and Congressional power in times of war and
otherwise, in terms of, as you say, category I, when the President
and the Congress work together, that’s when the power is at the
strongest. And category II, that’s what they call the twilight zone
in the opinion. And then in category III, where a President acts
against the express or implied will of Congress, that’s where the
President’s power is at its lowest ebb and raises some very serious
constitutional questions, according to dJustice Jackson. I think
that’s an exceptional opinion that has guided American law, the re-
lationship between Congress and the executive for about a half-cen-
tury, and it’s really been the foundation of these kinds of issues
that I know you and the Committee have been working on.

Senator GRAHAM. Finally, and if you don’t want to answer it, you
don’t have to, but are you a Republican? If so, why?

Mr. KAVANAUGH. Senator, I am a registered Republican. As I
said before to Senator Coburn, I believe very much that it’s good
to have judges who’ve participated in Government. That’s been part
of our experience in the past, to have judges on the D.C. Circuit
who’ve participated in the executive branch, who've worked in the
executive branch; judges on the Supreme Court.

Specifically, to answer your question, when I was first registering
to vote, President Reagan was President and I agreed with him on
some issues and registered Republican in the first election in—I
guess 1984 was the first one I voted in.

Chairman SPECTER. Thank you very much, Senator Graham.

Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Let me just say this. This is a difficult nomination. First of all,
you’re very young, which is, I think, a blessing for you. But in
terms of an appellate judge, I think it is a detriment. Obviously,
you've had a good education, you have done well. You have spent
a lot of your life in at least a semi-political capacity. The question
comes up, how can you assure us that you will be fair? Would you
recuse yourself from any judgment that concerned this administra-
tion?

Without a record either as a trial lawyer or as a judge, it’s very
difficult for some of us to know what kind of a judge you would be
and whether you can move away from the partisanship and into
that arena of objectivity and fairness.

Mr. KAVANAUGH. Senator, thank you for the question. I think in
the past, on the D.C. Circuit and on the Supreme Court and on
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other courts of appeals other than the D.C. Circuit, prior Govern-
ment experience in the legislative branch or the executive branch
has been seen as a very valuable asset, whether it was Judge
Abner Mikva or Judge Patricia Wald, Judge John Roberts on the
D.C. Circuit, Judge Merrick Garland, who President Clinton ap-
pointed to the D.C. Circuit. That kind of experience has been seen
as very valuable experience and valuable background.

And of course the question—I think only four of the last 21
judges on the D.C. Circuit have actually had prior judicial experi-
ence, so the norm on the D.C. Circuit, in fact the overwhelming
norm, is for the judges on the D.C., Circuit since 1977, not to have
had prior judicial experience. What they’ve had usually is Govern-
ment experience in the legislative branches or the executive
branches.

And your question really goes to how do you assess someone’s
record. And I think that’s done through an assessment of going
back, in my case 16 years in my career, and looking at the things
I've done. In the Staff Secretary’s Office now, where I'm an honest
broker, where I have to be fair and even-handed in the kind of role
I perform for the President, some of the work I've done in the
Counsel’s Office on judges, I've worked with your office and Senator
Boxer’s office in the past on judges I know and worked closely on
that. When I was in private practices, working on not just institu-
tional clients, but pro bono cases. One of my proudest cases is I
worked on a pro bono case for a synagogue in my home county that
was seeking to build in a new location. Some of the neighbors
didn’t want it there. I represented them. They won in Federal dis-
trict court.

And the Independent Counsel’s Office, I know, Senator, that
that’s controversial and that’s raised some questions. And I think
in that office, my record shows that I was fair and conducted my-
self responsibly. I've written an article about some reforms that I
think would help avoid some of the problems that I think were sys-
temic in the Independent Counsel’s—

Senator FEINSTEIN. I am running out of time. Answer the recusal
question?

Mr. KAVANAUGH. On the recusal question, I know that there will
be issues of recusal that I will face. There are standards in place
under 28 U.S.C. 455, and I will analyze those closely were I to be
confirmed to be a judge. There will be some difficult questions. I
do not want to prejudge how I would rule on any recusal motion
or how I would handle any particular case, but I do know, Senator,
that it will be an issue in certain cases. I pledge to you that T'll
take that seriously, that I'll study the precedents of people like my-
self who've come to the bench, that I will talk to my colleagues,
were I to be confirmed, and that I'll make the judgment respon-
sibly. I pledge that to you.

Senator FEINSTEIN. As you look back at the Kenneth Starr inves-
tigation today—I just read the op-ed you wrote in 1999—what are
your thoughts? What do you think?

Mr. KAVANAUGH. On the Independent Counsel Office investiga-
tion in general, I think a couple things, Senator. First of all, I
think it was, in retrospect, probably a mistake for Judge Starr to
be assigned additional investigations after the initial Whitewater
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and Madison investigations. So he got new jurisdiction over a Trav-
el Office matter, an FBI files matter, and eventually the Lewinsky
matter. I think it would have been better in retrospect for Judge
Starr to have handled what he was initially assigned and, if there
was a new Special Counsel needed in these other matters, for new
people to be appointed. By adding to the jurisdiction, it created the
impression that Judge Starr was somehow the permanent special
investigator of the administration. He was assigned a very specific
matter.

So that’s one thing in retrospect. And frankly, even at the time
that I thought it was a concern, I think the way the report was re-
leased was a real problem. I thought that at the time. And I think
the way that was released did not serve anyone well. And I've writ-
ten in my law journal article about the problems with prosecutorial
reports, the way people’s reputations are damaged. So I've proposed
some real reforms there.

I also know that it was a very serious matter in terms of the un-
derlying issue in 1998 in terms of the things that members of this
body weighed and members of the House of Representatives
weighed and that Judge Wright dealt with in terms of the con-
tempt motion that she dealt with. So there was a serious under-
lying matter there; I believe that. I believe that there was—that
Judge Starr tried to do it thoroughly. But again, to go back to the
core problem, I think there was too much jurisdiction added to
Judge Starr that created a mistaken public impression that
harmed the credibility of the investigation.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Feinstein.

The next questioner on the Republican side is Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Mr. Kavanaugh, thank you for your thoughts
on Senator Feinstein’s question about the Starr investigation. I
think you have provided some good insight and I think that prob-
ably is a reason why your reputation as a member of that prosecu-
torial team was very high, and people had a clear impression that
you were a cool head and a wise member of that team. And that
is the reputation I have heard, and I can see why you had that.

I would note that Ken Starr was a former Solicitor General of the
United States, a man of impeccable integrity, extraordinary legal
1s:lkill, and anyone would have been proud to answer his call to serve

im.

Looking at the ABA evaluation, I think, first of all, you did ex-
tremely well, extraordinarily well to be rated well qualified by
them, in the sense that you were relatively young and were work-
ing in the Bush administration. You were given the highest pos-
sible rating by them. And you have been there now in a less legal
capacity and a few new members decided to give you the qualified
rating instead of well qualified rating, but I do not think that is
a big issue.

In fact, I would quote Mr. Tober, Stephen Tober, the Chairman
of the Committee on the Judiciary. This is what he said to me in
a telephone conversation. He said this: “Let me underscore, we did
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not find him unqualified. There’s not a breath in that report or any
earlier report. We found him qualified; minority, well qualified.
What I said at the end is what in fact many people said, that he
has a solid reputation for integrity, intellectual capacity—a lot of
people refer to him as brilliant—and an excellent writing and ana-
Iytical ability. Those are great skills to bring to the court of ap-
peals. There’s no question about that.”

You wouldn’t object to them saying that about you, would you?

Mr. KAVANAUGH. As I said, Senator—

Senator SESSIONS. We will pass over that.

Then he went on to say this: “He is found to have high integrity.
He is found to be brilliant. He is a very skilled writer and legal an-
alyst. He has those components. He has those skills that will serve
him well, certainly on a Federal court.”

And then he goes on to say: “It is true”—I think maybe to Sen-
ator Hatch’s question—“it is true there’s not a single not-qualified
vote in the picture.”

So I think the ABA rating, whether it is as high as it could be,
and all of them did not vote you well qualified, the highest possible
rating, but they did rate you qualified and the Chairman of the
Committee gave some very interesting insights, I think.

I would just like to note on the age question that you are 6 years
older, I believe, than Judge Stapleton when he was appointed to
the bench, the court of appeals, and 6 years older than Judge
Kozinski when he was appointed to the bench, both of whom you
clerked for. I think the Chairman made that earlier. And Justice
Kennedy was appointed to the Ninth Circuit 3 years younger than
you are today. I think those are qualities that—I think other quali-
ties are at stake here.

Let me just say this about my thinking of how you evaluate a
nominee, that is, you consider the entire breadth of the gifts and
graces they bring to the job. And if a person has less—I like a per-
son who has been in private practice. I think that is fine. But if
a person does not have private practice or a lot of—you were a
partner in one of the country’s best law firms; that ought to be
some private practice experience. But whether you had a great deal
of that experience or not, other factors are considered in here. You
were editor of the Yale Law Journal, one of the editors of that. You
clerked for two circuit judges, both of whom have testified for you.
The first one said you should be a judge, he saw that in you when
you first clerked for him and advised you of that as a career path.

So you worked for two court of appeals judges. You sat at the
right hand of two judges who hold the very position you will be
holding today. And then you were given the rare honor of clerking
for a justice on the U.S. Supreme Court, Justice Kennedy, a judge
who is considered a moderate, middle-of-the-road judge, I guess.
You served under his leadership. So those are things that I think
are extraordinarily important.

And you served in the Solicitor General’s Office of the United
States. That is the greatest law office in the world, where you rep-
resent the United States before the Federal appellate courts in the
country arguing cases before the very court that you would sit
upon, as well as arguing cases before the U.S. Supreme Court, an
honor very few lawyers have.
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So I think it is a good experience and extraordinary academic
record, Mr. Chairman, and I believe he should be confirmed.

Chairman SPECTER. Thank you very much, Senator Sessions.

Senator Feingold arrived earlier but has departed. Senator
Leahy arrived later and is ranking, and Senator Leahy has agreed
he will yield to Senator Feingold.

Senator LEAHY. Go ahead. After these tough, tough questions
that Senator Sessions has been asking, where the nominee just sits
there and is canonized, I am overwhelmed by that. So I yield to
Senator Feingold.

Chairman SPECTER. You should have been here earlier to hear
Senator Hatch’s tough questions.

[Laughter.]

Chairman SPECTER. Senator Feingold?

Senator LEAHY. He only asks tough questions of Democrats. He
coordinates the others.

Senator SESSIONS. Well, this is the second time around.

STTEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. I thank both the Chairman and the Ranking
Member. And I thank you, Mr. Chairman, for holding this hearing.
It was obviously the right thing to do, given that it has been nearly
2 years since the first hearing and, frankly, in light of Mr.
Kavanaugh’s incomplete responses to written questions, even
though he delayed providing those responses for 7 months.

Among those written questions were several questions that I sub-
mitted concerning ethical issues that came up in connection with
the nominations of three judges who I believe Mr. Kavanaugh as-
sisted as part of his duties in the White House: Charles Pickering,
who received a recess appointment and subsequently retired; and
D. Brooke Smith and Ron Clark, who are currently on the bench.

In his November 2004 responses, Mr. Kavanaugh essentially re-
fused to answer my questions. I wrote him a letter on Friday ex-
plaining why I believe these questions are appropriate and asking
him to supplement his responses. Late yesterday I received a re-
sponse, not from Mr. Kavanaugh but from Mr. Moschella at the
Justice Department, that said the following: “As you know, Chair-
man Specter has scheduled a hearing on Mr. Kavanaugh’s nomina-
tion on May 9, 2006. At that time, Mr. Kavanaugh will be available
to respond to questions from all Senators on the Committee.”

Mr. Chairman, first, I would like to put in the record a copy of
my letter and Mr. Moschella’s response.

Chairman SPECTER. Without objection, it will be made a part of
the record.

Senator FEINGOLD. Thank you, Mr. Chairman.

Now, Mr. Kavanaugh, I assume you were consulted and approved
of Mr. Moschella’s response. I hope that you will now respond to
my questions. Here is the first one for which I sought an additional
response.

During the Senate’s consideration of Judge Charles Pickering’s
nomination to the Fifth Circuit, the Judiciary Committee learned
that he solicited and collected letters of support from lawyers who
had appeared in his courtroom and practiced in his district. It later



38

became apparent that some of these lawyers had cases pending be-
fore him when they wrote the letters that Judge Pickering re-
quested. Professor Stephen Gillars of NYU Law School has written,
“Judge Pickering’s solicitation creates the appearance of impro-
priety in violation of Canon 2 of the Code of Conduct for U.S.
Judges. The impropriety becomes particularly acute if lawyers or
%itigaélts with matters currently pending before the Judge were so-
icited.”

So, sir, my first question is this. Did you know that Judge Pick-
ering planned to solicit letters of support in this manner before he
did so? And if not, when did you become aware that Judge Pick-
ering had solicited these letters of support?

Mr. KAVANAUGH. The answer to the first question, Senator, is no.
This was not one of the judicial nominees that I was primarily han-
dling. I became aware of suggestions of this sort, I assume, at some
time during the proceedings, probably when it was raised. I don’t
know if it was raised in the media or raised by the Senate in the
first instance. Without commenting on the facts and circumstances
of that matter, because I really don’t know the facts and cir-
cumstances, when a judge asks a lawyer who's got a case before
him or her to do something, that does put the lawyer in a very
awkward position and makes it difficult for the lawyer to say no.
So just in terms of a hypothetical situation, there is a situation
there. Again, I don’t know the facts and circumstances of what was
going on there. I only heard about it, really, from either the media
or from when the members of this Committee were talking about
that issue.

Senator FEINGOLD. Well, I would like to know if you think that
Judge Pickering’s conduct was consistent with the ethical obliga-
tions of a Federal judge.

Mr. KAVANAUGH. Senator, I don’t know if there’s been fact find-
ing on what his conduct was. In terms of the hypothetical situation
of a judge asking a lawyer who has a case before him or her to do
something, I know that raises some questions. Again, I don’t know
the facts and circumstances of what Judge Pickering did. I've given
you my general principle.

Senator FEINGOLD. Well, it’s a good general principle, but the
facts are pretty clear. I don’t think he denied that he solicited these
letters and that these were individuals that appeared before him.
There was some debate about the significance of it, but— Am I off
track in suggesting that it looks like at least those set of facts,
whether you think they occurred in this case, would be a violation
of the Code of Ethics?

Mr. KAVANAUGH. I hesitate to comment on another judicial nomi-
nee. Again, Senator, I'm happy to state a general principle that I
believe in. Again—

Senator FEINGOLD. Let’s go with the general principle, then. If a
judge is up for nomination and he solicits letters from lawyers who
have cases before him, is it not the general principle that that
would be a violation of the Code of Ethics?

Mr. KAVANAUGH. I think that raises some questions that warrant
some further questions to find out what happened.

Senator FEINGOLD. Mr. Kavanaugh, I—my time is up. Thank
you.
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Chairman SPECTER. Thank you very much, Senator Feingold.
The next questioner is Senator Cornyn.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Thank you, Mr. Chairman.

Welcome back, Mr. Kavanaugh.

Mr. KAVANAUGH. Thank you, Senator.

Senator CORNYN. This is the second hearing 2 years, roughly,
after your first hearing, and we have learned a lot has changed in
your personal life.

Mr. KAVANAUGH. Yes, sir.

Senator CORNYN. But I do not think a lot has changed in terms
of your professional record as it would relate to your qualifications
to serve on the D.C. Circuit.

Mr. Chairman, I have a statement that I would like to make part
of the record, without objection.

Senator HATCH. [Presiding.] Without objection.

Senator CORNYN. Thank you.

I want to ask a little bit about some of the questions that you
have been asked here today. The rationale given for a second hear-
ing that was requested is that there might be some new informa-
tion that would be revealed that might change the minds of some
of those who have previously expressed some skepticism as to
whether you should be confirmed or not. But I think—this is my
observation, not yours, but I think what we have seen is part of
what has become a fairly common practice in the course of these
hearings, and that is to ask you questions, the nominee questions
that they cannot or should not ethically answer. And that, coupled
frequently with demanding documents which are not in your pos-
session and which you cannot produce because they are the subject
of a privilege. And then of course there is, of course, then the claim
that you are somehow too extreme, out of the mainstream.

Unfortunately, I do not think those are the kinds of questions or
the kind of approach that is designed really to reveal very much
in the way of information that is helpful to us to make decisions,
but rather part of a plan to try to damage your nomination and to
justify a No vote, or perhaps even a filibuster of your nomination
on the Senate floor. You have been asked about everything from
the Clinton impeachment to torture to rendition policy to Judge
Pickering. It strikes me that, rather than finding out about your
experience and background and your qualifications as an indi-
vidual, that there has been some attempt to associate you with
other issues with which you have no knowledge and perhaps, as
you say, have not had any contact.

So I know that Chairman Specter had agreed to do this second
hearing based on the representation that there might be some bona
fide attempt to elicit information that would actually change some
votes and attitudes, but unfortunately I do not see that happening
in the course of this hearing so far. I guess one can always hope.

Of course, as you know, I met you a number of years ago when
I was Attorney General of Texas and had the honor to represent
my State in an argument before the U.S. Supreme Court. That was
Santa Fe Independent School District v. Doe, which involved a
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question of whether school children could voluntarily offer a prayer
or an inspirational saying before school football games in Texas.
And as you know, the Court ultimately ruled against that vol-
untary student prayer in the case. Chief Justice Rehnquist, in dis-
sent, said that the Court’s ruling exhibited hostility to all things
religious in public life. And I am very concerned about that because
I do believe that the Founders thought that the posture of the Gov-
ernment with regard to religious expression should be one of neu-
trality, not hostility.

I realize as a lower court judge you are going to be bound by the
Supreme Court’s precedents, but I wonder if you would address the
issue of religious liberty and religious speech insofar as how you
believe in your position as a circuit court judge, how you would ap-
proach those issues.

Mr. KAVANAUGH. Senator, if I were confirmed to be a D.C. Cir-
cuit judge, I would of course follow the precedent of the Santa Fe
case. That case addressed a question that had been left open in the
Lee v. Weisman case in 1992. In that case, there was a school-spon-
sored prayer at a graduation ceremony where the Government was
actually involved, and one of the questions that was left open was
what happens if a student or a private speaker participates in a
school event as a private speaker. And in the Santa Fe case, 1
think the Court concluded, based on the facts and circumstances of
the case, that it could be attributed to the school and so was a vio-
lation of the Establishment Clause.

I think the overall area represents a tension the Supreme Court
has attempted to resolve throughout the years in terms of facili-
tating the free exercise of religion without crossing the Establish-
ment Clause lines that the Court has set out for many years now.
I know that the Court in recent years has made clear in a number
of cases that private religious speech, religious people, religious or-
ganizations cannot be, or should not be, discriminated against and
that treating religious speech, religious people, religious organiza-
tions equally—in other words, on a level playing field with nonreli-
gious organizations—is not a violation of the Establishment Clause.
In past years there had been some suggestion that treating reli-
gious organizations the same way in the public square as nonreli-
gious organizations could sometimes be a violation of the Establish-
ment Clause. I think the Court’s really gone to a principle of equal-
ity of treatment does not ordinarily violate the Establishment
Clause—again, equality of treatment of religious speech, religious
people, religious organizations; equality in the public square. That’s
been something we’ve seen over the last, I'd say, decade or a little
more.

The Santa Fe case, again, the issue there was that although it
was a private speaker, the Court found, based on all the facts and
circumstances, that it was attributed to the school and therefore
fell within the prohibition in Lee v. Weisman.

Chairman SPECTER. Thank you, Senator Cornyn.

Mr. Kavanaugh, we are almost to the 2-hour mark. Would you
care to take a break?

Mr. KAVANAUGH. I'm OK, Mr. Chairman.

Chairman SPECTER. Senator Leahy.
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Senator LEAHY. Thank you, Mr. Chairman. Mr. Chairman, I have
an opening statement, which I will not make, but I would like to
put in the record.

Chairman SPECTER. Without objection, your opening statement
will be made a part of the record.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator LEAHY. I would also note for the record, in that, I realize
we have—the President wants to move forward Judge Terrence
Boyle, and I have suggested, in fact, call on the President to with-
draw Terrence Boyle’s name. The North Carolina Police Benevolent
Association, North Carolina Troopers Association, Police Benevo-
lent Associations, South Carolina, Virginia, the National Associa-
tion of Police Organizations, many other civil rights groups and
others have opposed it. I can think of an awful lot of reasons why
he should withdraw it. That is not in the province of what Mr.
Kavanaugh has to worry about, but I would hope, rather than go
through a needless exercise, that Terrence Boyle’s name be with-
grawn, especially in light of the recent allegations of unethical con-

uct.

Mr. Kavanaugh, you are aware of the somewhat unique—we
originally understood there would be ABA to testify here today.
That had been agreed to, but apparently that was done by a phone
call Monday while most of us were out of town. Are you aware of
what transpired in that phone call?

Mr. KAVANAUGH. Senator, 'm—

Senator LEAHY. You have seen the transcript?

Mr. KAVANAUGH. I have not read the whole transcript. I have
seen some excerpts of the transcript that were reported in news ar-
ticles, as well as other excerpts that I've seen.

Senator LEAHY. I'd ask that the transcript be made part of the
record if it’s not already.

Chgirman SPECTER. Without objection, it will be made part of the
record.

Senator LEAHY. They spoke of you as not having handled a case
to xi)erdict; is that right; you never tried a case to verdict, or have
you?

Mr. KAVANAUGH. That is correct, Senator. I have not been a trial
lawyer. I think I'm in the same boat there with people like Chief
Justice Roberts and Justice Breyer.

Senator LEAHY. I am asking about you. We had a hearing on
Chief Justice Roberts. I voted for him for Chief Justice, and I voted
for him for the D.C. Circuit. I know Chief Justice Roberts. You are
not Chief Justice Roberts. You have your own qualities, so let’s just
talk about you, if that is all right, if you do not mind.

Mr. KAVANAUGH. Senator, I have not tried a case to verdict. I
have been an appellate lawyer.

Senator LEAHY. That was my question. They also said your liti-
gation experiences over the years was in the company of senior
counsel; is that correct?

Mr. KAVANAUGH. I've argued many cases on my own, Senator
Leahy. I've argued in the Supreme Court of the United States. I've
argued in the Fifth Circuit. I've argued twice in the D.C. Circuit
Court of Appeals.
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Senator LEAHY. Did you do those as the sole person arguing?

Mr. KAVANAUGH. Yes, Senator.

Senator LEAHY. Thank you.

Mr. KAVANAUGH. Senator, let me just add one thing. In one D.C.
Circuit case there were two counsel that argued on our side, so I
just want to be clear on that, but I also—I argued for myself on—
it was a Government attorney client privilege case.

Senator LEAHY. I was going to ask you about that, but you clari-
fied it. Thank you.

Why did you take 7 months to answer the written questions you
were given after your hearing last time?

Mr. KAVANAUGH. Senator, I take responsibility for that, and I'm
happy to answer any additional questions.

Senator LEAHY. Why did you take 7 months?

121/11‘. KAVANAUGH. Senator, again, I take responsibility for that,
and—

Senator LEAHY. Of course you take responsibility for it. Obvi-
ously, they are your answers. But why 7 months?

Mr. KAVANAUGH. Senator, if there was—I take responsibility for
that. I think I had a misunderstanding, which is my responsibility.
I'm happy to answer additional questions today that you may have,
or other members of the Committee may have. Again, I take—

Senator LEAHY. What was the misunderstanding?

Mr. KAVANAUGH. Senator, I take responsibility for that.

Senator LEAHY. Mr. Kavanaugh, we are not playing games. I am
just asking you a question.

Mr. KAVANAUGH. Yes, Senator.

Senator LEAHY. One of the—I will not go into one of the ways
one judge described your conduct in court. I began to think that
perhaps he was right. But I take responsibility, fine. That is kind
of a catch-all. Everybody says that. I just asked you why? I mean
is it that difficult?

Mr. KAVANAUGH. Senator, my understanding was that the
timeline for the questions was to make sure they were in before the
end of the Congressional session because there was going to be no
further action on my nomination in the Committee. I met that
timeline. From a later letter that members of the Committee, that
you signed, it appears that I had a misunderstanding of that, and
I take responsibility for that, and I'm happy to answer any ques-
tions you have.

Senator LEAHY. What was your reaction—as Staff Secretary, you
see virtually every piece of paper that goes to the President; is that
correct?

Mr. KAVANAUGH. On many issues, yes, Senator. Not everything,
but on many issues.

Senator LEAHY. Did you see documents relating to the Presi-
dent’s NSA warrantless wiretapping program?

Mr. KAVANAUGH. Senator, I learned of that program when there
was a New York Times story—reports of that program when there
was a New York Times story that came over the wire, I think on
a Thursday night in mid December of last year.

Senator LEAHY. You had not seen anything, or had you heard
anything about it prior to the New York Times article?

Mr. KAVANAUGH. No.
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Senator LEAHY. Nothing at all?

Mr. KAVANAUGH. Nothing at all.

Senator LEAHY. What about the documents relating to the ad-
ministration’s policies and practice on torture; did you see anything
about that, or did you first hear about that when you read about
it in the paper?

Mr. KAVANAUGH. I think with respect to the legal justifications
or the policies relating to the treatment of detainees, I was not
aware of any issues on that or the legal memos that subsequently
came out until the summer, sometime in 2004 when there started
to be news reports on that. This was not part of my docket, either
in the Counsel’s Office or as Staff Secretary.

Senator LEAHY. I have more questions. My time is up, and I will
save them for the next round.

Mr. KAVANAUGH. Thank you.

Chairman SPECTER. Thank you, Senator Leahy.

Senator Kyl.

Senator KYL. Thank you, Mr. Chairman.

Just on that last point, I gather that in the briefings to the Presi-
dent by the CIA and other members of the intelligence agency,
there were a lot of things that did not come across your desk, that
they were given directly to the President; is that correct?

Mr. KAVANAUGH. That’s correct.

Senator KYL. I was not here, unfortunately, to hear the introduc-
tion of you, but I was impressed by what was said. It was written
down for me, and I am very impressed that these judges for whom
you clerked would have such a high opinion of you. Judge Kozinski,
who is one of the finest judges that I know, said that you were one
of the finest clerks he has had, and a breadth of mind and breadth
of vision, and a great sense of humanity. And I think Judge
Stapleton, a judge’s dream as a law clerk, and that you understand
the rule of precedent, exceptionally well qualified in terms of expe-
rience, superb candidate, and so on.

I think those are important because they represent the opinion
of someone for whom we have a great deal of regard, as sitting ap-
pellate judges, of you, and I think that is an important qualifica-
tion.

There have been a couple of questions raised about this matter
of qualification, one, the ABA rating, and two, your relative age. I
just want to talk about a couple of those here. As I understand it
from Mr. Stephen Tober’s statement, that this entire difference be-
tween qualified and well qualified boils down—and I will quote it
from his statement, page 7, “It is, at its most basic, the difference
between the highest standard and a very high standard.” And so
it seems to me that for us to try to make some distinction, and
somehow deem you not qualified based upon that very fine distinc-
tion, is to establish a standard that we have never applied in this
Committee in the past.

May I just ask you, how many of the people that rated you were
there again who either rated you qualified or well qualified, and
was there anyone who dissented from either of those two rankings?

Mr. KAVANAUGH. Senator, from the ABA ratings, there were 42
individual reviews conducted over the course of 3 years, and all 42
found me well qualified or qualified to sit on the D.C. Circuit.
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Senator KYL. So this seems to me, in terms of making a decision
on this Committee, a distinction without a difference. I will just
quote from page 9 and then move on to the next point. After talk-
ing about your breadth of experience, consistently praiseworthy
statements, and so on, here is what Mr. Tober said: “The nominee
enjoys a solid reputation for integrity, intellectual capacity, and
writing and analytical ability.” And it seems to me that that pretty
well answers that point.

Now, this matter of age is something that perhaps we should
take a look at. As was noted, several important nominees—dJustice
Kennedy, appointed to the Ninth Circuit when he was 38; Judge
Kozinski, 35; Judge Stapleton, 35. I also note the current chief of
the Ninth Circuit, my circuit, Marie Schroeder, 38 when she was
appointed. Judge Sam Alito, age 40, all younger than you are. But
it seems to me that we could actually take some solace from your
age based upon the experience in this Committee, Mr. Chairman.
We have to look no further than the distinguished Ranking Mem-
ber of the Committee and the senior Senator from Massachusetts
and the second-ranking member of this Committee to note that in
all three cases of Senator Biden, Senator Kennedy, and Senator
Leahy—

Senator LEAHY. We were elected.

Senator KYL. Elected at the age of 30, 30, and 34. And look what
great things each of them accomplished from those early begin-
nings.

[Laughter.]

Senator SCHUMER. May I interrupt? Each of them has almost a
lifetime appointment.

[Laughter.]

Senator KyL. Well, we did not have any say in that.

Senator LEAHY. My Republican State did.

Senator KYL. And it certainly makes the point that at the con-
stitutional age, that is, the age at which the Constitution says one
must be qualified, we have elected to the U.S. Senate and con-
firmed to the courts of appeals and even the U.S. Supreme Court
some incredibly qualified individuals who have acquitted them-
selves very well, and I count all of the colleagues whom I have
mentioned here in that category. And, therefore, it seems to me
that if that is any precedent, we have nothing but the greatest ex-
pectations for your service on the court of appeals, and I am very
proud to add my voice to those who are in support of that nomina-
tion.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Kyl.

Senator Brownback?

Senator BROWNBACK. Thanks, Mr. Chairman, and welcome, Mr.
Kavanaugh. I appreciate your meeting with me. I think I am only
one of two people on the Committee now that were not on the Com-
mittee when you previously—or the first time you came in front of
the Committee, and I appreciated your time that you spent with
me answering my questions. I appreciate the information you pro-
vided to my staff, and that has been very helpful in my decision-
making process with you.
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I want to ask a couple of questions that I find important. You
may have answered them in other types of settings, but I wanted
to look at—and they are general, but I think they are the sort of
thing that we on the legislative side need to get out in the open
for our decisionmaking—your view of the Constitution and the
issue of judicial restraint. These were key items on Judge Roberts’s
and Judge Alito’s hearings. They are important going to a circuit
court.

Just if you would—and you have probably answered this already,
and I apologize if you have and I have not heard it. But just give
me your view of the Constitution as a document itself. Can you put
yourself in a category? Do you have a view that it is established
as a living document, as a strict constructionist of the Constitution
itself?

Mr. KAVANAUGH. Senator, I believe very much in interpreting
text as it is written and not seeking to impose one’s own personal
policy preferences into the text of the document. I believe very
much in judicial restraint, recognizing the primary policymaking
role of the legislative branch in our constitutional democracy.

I believe very much, as a prospective inferior court judge, were
I to be confirmed, in following the Supreme Court precedent strict-
ly and absolutely. Once as a lower court judge, I think that is very
important for the stability of our three-level system for lower
courts to faithfully follow Supreme Court precedent, and so that is
something that I think is very important.

In terms of the independence of the judiciary, I think that is
something that is the hallmark of our judiciary, the hallmark of
our system that judges are independent from the legislative branch
and independent from the executive branch. I think that is central
to my understanding of the proper judicial role.

So in terms of text, precedent, restraint, independence, those are
the kinds of principles that I think would inform my approach to
judicial decisionmaking were I to be confirmed.

Senator BROWNBACK. Let me go specifically to the issue of judi-
cial restraint, if I could, on that particular area. I believe it was
Judge Roberts who noted that that is the—where a number of us
are concerned about areas that the court has gotten involved in in
recent years, and that that has really led to the public’s concern
about the judiciary in general because it keeps getting into more
and more areas that many of us thought were the proper purview
of the legislative process rather than the judicial branch. And so
the judicial activism charge then gets put forward.

Several have said, well, the key restraint on the judiciary is the
judiciary itself. And yet if the judiciary does not show restraint on
what cases that it brings up or what cases that it takes, you know,
the Congress is left to try to act on limiting review by the courts
to try to amend the Constitution, to change the court interpreta-
tion, all of which are difficult things to do.

There was a case recently—we just held the flag-burning amend-
ment that passed through the Subcommittee that I chair, and that
is in response to the Court saying that you can burn the flag as
a statement of free speech. And it was as a response to a court that
overturned a prior court opinion saying you could not do it.
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It is those sorts of things that I think really frustrate the public,
and then the issue of marriage that is coming up that has been a
longstanding issue for legislative process, coming now, working
through the court system.

Do you have a viewpoint on issues, say, as marriage and the de-
termination of the definition of that? Is that something that the
court should establish or is it left to the legislative bodies?

Mr. KAVANAUGH. Well, Senator, that is the kind of question that,
were I to be confirmed, could come before me, so I would hesitate
to talk about the specific issue.

In terms of your general principle about judicial activism, I do
think that some of the worst moments in the Supreme Court’s his-
tory have been moments of judicial activism, like the Dred Scott
case, like the Lochner case, where the Court went outside its prop-
er bounds, in my judgment, in interpreting clauses of the Constitu-
tion to impose its own policy views and to supplant the proper role
of the legislative branch.

So I think in terms of judicial activism, that is something that
all judges have to guard against. That is something that the Su-
preme Court has to guard against. And throughout our history, we
have seen that some of the worst moments in the Supreme Court
history have been moments of judicial activism where courts have
imposed their own policy preferences.

Senator BROWNBACK. Thank you.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Brownback.

Let me make an assessment here as to a potential second round.
Senator Leahy, do you care for a second round?

Senator LEAHY. I do.

Chairman SPECTER. Senator Schumer?

Senator SCHUMER. Yes.

Chairman SPECTER. I infer that all those absent do not.

Senator LEAHY. I would not infer. We will ask them on this side.

Chairman SPECTER. Could you find out?

Senator LEAHY. We are doing that right now.

Chairman SPECTER. Senator Hatch?

Senator HATCH. Frankly, I will pass for now.

Chairman SPECTER. Senator Cornyn?

Senator CORNYN. Mr. Chairman, my intention would be to pass,
but if questions come up during the questioning, if you would give
me an opportunity to followup on that. Otherwise, I will pass.

Chairman SPECTER. That is a qualified pass. All right.

Senator HATCH. Same here. Qualified pass.

Chairman SPECTER. Qualified pass for Senator Hatch.

Well, we will proceed with the second round. I think we will fin-
ish before 5 o’clock, as it appears to me, Mr. Kavanaugh. You de-
clined a break 20 minutes ago. You may reconsider that without
petition at any time you choose, if you would like a break.

Mr. KAVANAUGH. Thank you, Mr. Chairman. I am OK.

Chairman SPECTER. You are OK. OK, then you have established
a number of qualities without further comment.

[Laughter.]

Chairman SPECTER. Mr. Kavanaugh, on the second round, which
we begin now, I have noticed a reticence on your part to criticize
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people, not necessarily a bad habit. You did not want to criticize
Karl Rove. You did not want to say how you would vote on im-
peachment to criticize President Clinton. You did not want to criti-
cize Judge Pryor on Roe being an abomination. You did not want
to criticize Judge Bybee on the Bybee memo. You did not want to
criticize Mr. Manny Miranda. You did not want to criticize Judge
Pickering. You did not even want to criticize the American Bar As-
sociation.

Now, I do not consider that—and you did not want to criticize
Justice Scalia or Justice Thomas. I do not consider that necessarily
a bad quality. Senators sometimes criticize people. In fact, it is sel-
dom when we do not. That seems to be a stock in trade by the
United States Senators, and perhaps most people in public office.
Maybe that is our calling really in connection with our oversight
responsibilities.

But let’s take up the values behind your declination to criticize.
As to what Judge Pickering is alleged to have done—never mind
the hypothetical—would you ask lawyers to write letters for you?
If you were a judge sitting on their cases, and you were under con-
sideration for a higher court, would you do that?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. When you were asked about Mr. Manny Mi-
randa, the investigation is still ongoing, but there has been consid-
erable information about his having invaded the Democrats’ com-
puter system and downloaded and used it for partisan political pur-
poses. Now, without characterizing it as larceny, would you engage
in that kind of a practice?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Would you sanction or participate in torture?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Would you accept the principle that you
could inflict any amount of pain in order to get information, as long
as you were seeking information, no limit as to the amount of pain
you would inflict?

Mr. KAVANAUGH. No, Mr. Chairman.

Chairman SPECTER. Would you engage in rendition, send a sus-
pect to a foreign country where torture was a practice, in order to
get information where you would not have to commit the torture
on U.S. soil?

Mr. KAVANAUGH. No, Mr. Chairman. I do not want to—no, Mr.
Chairman. I think that is an issue I have not been involved in. I
do not know the facts and circumstances—

Chairman SPECTER. I know you have not been involved in it, but
now we are trying to find out your values.

Mr. KAVANAUGH. Right, and I—

Chairman SPECTER. You have not criticized certain people, and
somebody may say you have not answered the question, so let’s go
beyond the hypothetical or let’s go beyond the criticism, and let’s
take up the values, which is what I am asking you now.

Now, you did not want to criticize Justice Scalia or Justice Thom-
as, but when you were asked the question would you consider your-
self in their mold, you selected Justice Byron White and Justice
Robert Jackson.
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Now, Mr. Kavanaugh, there may be some implicit criticism there,
but we will move beyond that. Why do you choose Justice White?
What are his qualities distinguished from Justice Scalia or Justice
Thomas that you choose Justice White?

Mr. KAVANAUGH. I do not want to comment on currently sitting
Justices. The reason I chose Justice White is for several reasons:
He was a rock of integrity. His work as Deputy Attorney General
in the Department of Justice enforcing the civil rights laws in the
early 1960’s I think was heroic. I think his approach to judging, ju-
dicial restraint, in terms of recognizing the primary policy—

Chairman SPECTER. OK. That is enough. Why did you choose
Justice Jackson?

Mr. KAVANAUGH. I chose Justice Jackson—

Chairman SPECTER. You are not permitted to filibuster, Mr.
Kavanaugh.

Mr. KAVANAUGH. Yes, Mr. Chairman.

Chairman SPECTER. Why did you choose Jackson?

Mr. KAVANAUGH. I chose Justice Jackson because of, again, his
leakc)lling role in the Department of Justice, being involved in the
public—

Chairman SPECTER. That is enough, Mr. Kavanaugh.

Now, on independent counsel, you have some criticism of the
structure of independent counsel on the operation you had with
Judge Starr, and that is why you made some recommendations for
changes, right?

Mr. KAVANAUGH. That’s correct, Mr. Chairman.

Chairman SPECTER. And you have a value not to exclude blacks,
African Americans, on peremptory challenges. That is your value.

Mr. KAVANAUGH. Yes, Mr. Chairman, and I believe in proper pro-
cedures to make sure that racial bias does not occur in the court-
room in the jury selection process.

Chairman SPECTER. OK. My red light went on on round two. I
will yield now to Senator Leahy.

Senator LEAHY. Thank you, Mr. Chairman.

You know, the reason I kept asking about your taking 7 months
to answer the questions and why I found your answer inadequate,
you did spend years vetting judicial nominees up here and telling
them what they were supposed to do and everything else. And it
is difficult to understand, having told them how they are supposed
to answer, that you did not understand yourself.

Be that as it may, tomorrow the White House is finally going to
release its logs of visitors to the White House, having been forced
by a Federal judge to do so, something they did not want to do. So
I ask you this: Do you know Mr. Abramoff?

Mr. KAVANAUGH. I do not.

Senator LEAHY. Have you ever met him or seen him at the White
House?

Mr. KAVANAUGH. No.

Senator LEAHY. Have you ever met Susan Ralston, who is Karl
Rove’s personal assistant at the White House, formerly worked as
Mr. Abramoff’s secretary?

(11\/11". KAVANAUGH. She works in the Deputy Chief of Staff’s office
today.

Senator LEAHY. You know her.
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Mr. KAVANAUGH. I do know her, yes, sir.

Senator LEAHY. Thank you. Have you ever met David Safavian?

Mr. KAVANAUGH. No.

Senator LEAHY. When did you learn that he was being inves-
tigated for receiving illegal payments?

Mr. KAVANAUGH. Senator, on that matter, I think whatever I
learned, I learned reading the newspapers.

Senator LEAHY. So prior to the time it became public that he was
being charged, you did not know about it prior to that time?

Mr. KAVANAUGH. That’s correct, Senator.

Senator LEAHY. Have you ever met Michael Scanlon?

Mr. KAVANAUGH. No.

Senator LEAHY. When did you learn that he was being inves-
tigated for criminal activities? These are all people from the White
House. That is why I am asking.

Mr. KAVANAUGH. I don’t think Michael Scanlon worked at the
White House. I could be wrong about that.

Senator LEAHY. He was connected—well, go ahead. When did you
first learn of his—

Mr. KAVANAUGH. Again, reading the newspapers is all I know
about that matter.

Senator LEAHY. And what about the disclosure of the identity of
Valerie Plame?

Mr. KAVANAUGH. I do not know anything about the facts and cir-
cumstances of that matter.

Senator LEAHY. So you did not do anything about it or were not
re?quired to do anything about it? You did not do anything about
it?

Mr. KAVANAUGH. I didn’t know anything about the facts and cir-
cumstances of that matter. I know it’s under investigation, of
course, and it’s not part of my responsibilities nor have I learned
about it.

Senator LEAHY. So what you would know about it would be what
you have gotten from news sources, public sources?

Mr. KAVANAUGH. What I've read in the newspapers, that’s cor-
rect. I do not know the facts and circumstances of that matter. It
is under investigation, of course.

Senator LEAHY. Did you see documents of the President relating
to the NSA’s warrantless wiretapping program?

Mr. KAVANAUGH. No.

Senator LEAHY. What about documents related to the adminis-
tration’s policies and practice on torture? Did you see any docu-
ments on that whatsoever, according to the President?

Mr. KAVANAUGH. No. The only time I have learned of the legal
memos and have read some of them was after there was public dis-
closure of some of those memos in the summer of 2004, and I think
in late 2004 or early 2005 I might have read some of those memos.
Of course, they had already been publicly released at that point.

Senator LEAHY. What about the Presidential signing statements
that indicated reservation on the part of the President regarding
provisions in law passed by the Congress? You have seen those
signing statements, have you not?

Mr. KAVANAUGH. Signing statements come through the staff sec-
retary’s office and also when I was in the counsel’s office before
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that, the counsel’s office sometimes has a role in signing state-
ments. So signing statements traditionally for past Presidents and
this President identified potential constitutional issues such as Ap-
pointments Clause, Presentment Clause, or record—

Senator LEAHY. These signing statements reserving the Presi-
dent’s rights of whether to follow or not follow some parts of the
law that he is signing, there have been more—you said this has
been done by past Presidents, but there have been more done by
this President than all past Presidents put together. So let me ask
you this: There was a great deal of publicity here on the Hill and
at the White House when the President signed the so-called
McCain amendment against torture or inhuman treatment of de-
tainees and prisoners, far less fanfare a couple days later there was
a signing statement to basically reserve—the President reserved
the right to determine who is going to have to follow the law. Did
you see that signing statement?

Mr. KAVANAUGH. I did see that signing statement, Senator.

Senator LEAHY. What was your reaction to it?

Mr. KAVANAUGH. Senator, the President has made clear that the
United States and this Government does not torture or condone—

Senator LEAHY. That is not my question. Do you believe that the
President had a right to reserve the exercise of parts of that law
that he might not like or to reserve its application to certain peo-
ple?

Mr. KAVANAUGH. My understanding of that signing statement,
which is what the President’s spokesman said a few days after it
was issued, and questions like the one you are raising were raised
to him, is that the President intends to follow that law as written.
He shook hands with Senator McCain in the Oval Office about
that. He has made clear and the President’s spokesman made clear
that the administration will follow that law as written, as I under-
stand it.

Senator LEAHY. Then why the—I mean, you saw the signing
statement. It passed through your hands. Why have a signing
statement then that basically reserves the President’s right not to
follow the law if he does not want to? Why do that? Do you have
any qualms about these kind of signing statements?

Mr. KAVANAUGH. Senator, that signing statement, as I recall it,
identified a number of issues other than the one you are talking
about. On the specific sentence that relates to the question you are
raising, I believe the signing statement identified that this fell into
something that the President has authority on, to go back to Jus-
tice Jackson’s Youngstown concurrence that I—

Senator LEAHY. Well, that also makes it very clear if there is a
law that the President’s ability to act, as Justice Jackson pointed
out, is at its absolute minimum.

Let me ask you this: Does the President, if he is claiming a Com-
mander-in-Chief override or anything else, does he have the au-
thority to authorize or excuse the use of torture in interrogations
of enemy prisoners despite domestic and international laws prohib-
iting the practice?

Mr. KAVANAUGH. Senator, the President under Article II of the
Constitution has the constitutional responsibility to follow the Con-
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stitution and the laws passed by the Congress of the United States.
That is part of his responsibility, including—

Senator LEAHY. In treaties we—

Chairman SPECTER. Let him finish his answer.

Senator LEAHY. I want to make—

Chairman SPECTER. No, no. Let him finish his answer. He is in
the middle of an answer.

Senator LEAHY. Go ahead.

Mr. KAVANAUGH. Including the laws against torture reflected in
18 U.S.C. 2340 and related provisions, including other statutes
passed by this body. That is part of his Article II responsibility.

Senator LEAHY. Including treaties that this country has entered
into, which have become the law of the land once we have entered
into them.

Mr. KAVANAUGH. When the treaty is the law of the land, the
President has the constitutional responsibility to follow the Con-
stitution of the United States and the laws of the United States.

Senator LEAHY. So is your answer—and I do not want to inter-
rupt you from answering. Does the President have the authority to
authorize or excuse the use of torture in interrogation of enemy
prisoners when there are domestic or international laws that we
have entered into prohibiting the practice?

Mr. KAVANAUGH. Senator, the President has said that the admin-
istration follows the law, that the United States does not torture,
that the United States does not condone torture, the United States
does not participate in torture. The President has said that many
times. He said he met with Senator McCain in the Oval Office on
one statute. The President’s spokesman clarified a question you
raised and said that the President intends to follow that law as
written.

Senator LEAHY. You know, it is funny, but I would think dif-
ferently after Abu Ghraib and after the rendition by Americans
under the authority of the Commander-in-Chief, renditioning of
people to countries knowing they would be tortured.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Leahy.

Senator Hatch, anything further?

Senator HATCH. Let me take just a few seconds. You know, I do
not know why we needed this second hearing. In fact, I know we
did not. Everybody had a shot at the first hearing and, frankly, I
do not see any reason—and especially when I read through this
transcript of the ABA. Here is what they say: “This nominee”—I
am just reading a few of the accolades toward you. And, by the
way, I read the ABA description of each member on the Standing
Committee. A number of them are Democrats, have very strongly
supported Democratic Senators and others, but found you not only
qualified but well qualified.

Here is what they say: “This nominee enjoys a solid reputation
of integrity, intellectual capacity, and writing and analytical abil-
ity. The concern has been and remains focused on the breadth of
his professional experience and the most recent supplemental eval-
uation has enhanced that concern. Taken in combination with the
additional concern of whether this nominee is so insulated that he
should be unable to judge fairly in the future and placed alongside
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the consistently praiseworthy statements about the nominee in
many other areas, the 2006 rating can be seen in context.”

And then he said, when he was asked by Mr. Jensen whether—
you know, you provided a few negative quotes about Mr.
Kavanaugh in your written statement. He said, “Let me under-
score, Pete, that we did not find him not qualified. There is not a
breath of bad in this report or the earlier report. We found him
qualified, minority well qualified. What I said at the end is that,
in fact, many people said he has a solid reputation for integrity, in-
tellectual capacity. A lot of people refer to him as brilliant and an
excellent writing and analytical ability. These are great skills to
bring to the court of appeals.”

Now, these are just a few of the comments. Let me just give a
couple others.

Mr. Tober again for the Bar Association: “The positive factors
haven’t changed a whole lot. He is found to have high integrity. He
is found to be brilliant. He is a very skilled writer and legal ana-
lyst. He has those components. And I have said this before, but I
think you were probably doing better things. He has those skills
that will serve him well certainly on a Federal court.”

Well, I asked him, I said, “I just wanted to mention that I am
correct in looking at the record that he has had some 24 people
evaluate him, and not one has found him not qualified.” Mr. Tober
of the Bar Association: “I don’t know the number to be 24. I would
take your word on that. But it is true there is not a single ‘not
qualified’ vote in the picture.”

I wonder what all the fuss is about. Frankly, to force a second
hearing—now, I acknowledge our colleagues have a right to do
that, but the fact of the matter is I have not heard anything here
today that would cause anybody to vote against you who is fair. I
have just got to say, you know, I came here expecting to hear some
bombastic things that might show that they think you might not
be qualified to sit on the court. My gosh, your experience is vir-
tually, other than the law firm experience where you were a part-
ner in Kirkland and Ellis, one of the greatest law firms in the
country, your experience has been an experience of service. And ev-
erybody with whom you have worked has felt the same way.

I want to put in the record, Mr. Chairman, a whole list of letters
from former Attorneys General, former Solicitors General, your
classmates, bipartisan, both Democrats and Republicans, all of
whom support you wholly and without reservation.

Again, I just say, you know, I do not want to question my col-
leagues. They have a right to ask these questions, and I suspect
they had a right to call for this second meeting. But I have not
heard anything here today that justifies having had the second
meeting.

Now, all I can say is that I am proud to support you because I
believe that the Bar Association is right here.

Thanks, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Hatch.

Senator Schumer?

Senator SCHUMER. Thank you, and I would say to my good friend
from Utah, hope springs eternal. Many of us had hoped that maybe
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Mr. Kavanaugh would answer some of the questions he did not an-
swer in the first hearing in the writings, but he has not, in general.

In your written responses to Senator Durbin, you said—well, let
me first—you said you were not involved in the nomination process
either of Mr. Haynes or of Judge Bybee. Is that right? You said
that in reference to questions asked before?

Mr. KAVANAUGH. I did not have primary responsibility—

Senator SCHUMER. I did not ask that. Were you involved?

Mr. KAVANAUGH. There is a Committee that meets to discuss
prospective judicial nominees.

Senator SCHUMER. Were you involved in those discussions? Did
you voice opinions about Haynes and Bybee at that committee?

Mr. KAVANAUGH. Senator, I don’t remember the timing of that,
but if it was when I was in the counsel’s office, it would have come
through the Judicial Selection Committee when I was part of it,
and it would have been part of the committee’s—

Senator SCHUMER. Can you give me a yes or no answer? Were
you involved in discussions involving the nominations of Haynes or
Bybee?

Mr. KAVANAUGH. Senator, I believe those were when I was still
in the counsel’s office, so the answer would be yes.

Senator SCHUMER. Thank you. I think before you—

Mr. KAVANAUGH. I want to—

Senator SCHUMER. I would just like—I do not have the record in
front of me, but I would like to look at what you said in reference
to other people’s questions there.

Here is what you said in your written questions in response. You
said, “It is fair to say that all of the attorneys in the White House
Counsel’s Office who worked on judges, usually ten lawyers, par-
ticipated in discussions and meetings concerning all of the Presi-
dent’s judicial nominees.”

Do you remember, were you supportive of the nominations of
Haynes and Bybee at the time?

Mr. KAVANAUGH. I don’t remember talking about them, but they
were members of the administration who people had worked with
and knew. So I don’t—

Senator SCHUMER. You don’t remember talking—

Chairman SPECTER. Let him finish his answer.

Mr. KAVANAUGH. I assume it would have come up at a Judicial
Selection Committee meeting, and maybe I should explain how that
works, Senator.

Senator SCHUMER. I don’t have that kind—unless I can have a
little extra time, and I would be happy to let him explain.

Chairman SPECTER. Well, that is part of the answer to the ques-
tion, Senator Schumer.

Senator SCHUMER. OK. Then I will—I will not—

Chairman SPECTER. You can have an extra 2 minutes. Go ahead.

Senator SCHUMER. Well, that is very kind of you. Thanks, Mr.
Chairman. Go ahead.

Mr. KAVANAUGH. Judge Gonzales, when he was counsel, set up
a Committee which included members of the White House Coun-
sel’s Office as well as Justice Department officials. Within the
White House Counsel’s Office, one of the associate counsel—there
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were eight of us—would ordinarily be assigned to particular States,
particular circuit seats, so—

Senator SCHUMER. I understand that. I am just asking a—

Chairman SPECTER. Senator Schumer, let him finish his answer.

Senator SCHUMER. Mr. Chairman, please, we have limited—all
right. Then I will ask for a third round, because there is limited
time here, and we know the general structure. It is described in the
writings. I am asking a specific question. I am asking whether Mr.
Kavanaugh can recall whether he was supportive in those discus-
sions. He said here, it is fair to say, all of the attorneys partici-
pated in the discussions concerning all of the President’s judicial
nominations. He is brilliant. He went to every law school—or the
best law schools—Haynes and Bybee, no, he cannot. OK. I am now
on that. He said so he probably did.

I am asking if he remembers being supportive of either of those
nominees, not—you were not in charge of those nominees. We have
established that three times over. Were you supportive in those
ge;1eral discussions, which you say all of the attorneys participated
in?

Mr. KAVANAUGH. If both of them were nominated before July
2003, then the answer is yes.

Senator SCHUMER. Were you supportive?

Chairman SPECTER. Now he is right in the middle of an answer,
Senator Schumer. Let him finish.

Senator SCHUMER. That was not my question.

Mr. KAVANAUGH. Then the answer would have been yes, because
it would have come before the Judicial Selection Committee.

Senator SCHUMER. Thank you. Now, let me ask you this.

Mr. KAVANAUGH. Senator, if I may—

Senator SCHUMER. Please.

Mr. KAVANAUGH. What question—the answer is yes, that they
would have been discussed at the Judicial Selection Committee.

Senator SCHUMER. I thought you were answering—so, please, an-
swer my question, not the general procedure. Were you supportive
of the nominations of Haynes and Bybee when they came before
that committee? Did you dissent? Did you say nothing? Were you
supportive?

Mr. KAvANAUGH. With respect to—this is a line that I think
Judge Gonzales has maintained—with respect to individual delib-
erations about prospective judicial nominees, that’s something that
it’s not appropriate for me to disclose in this context.

Senator SCHUMER. And why is that?

Mr. KAVANAUGH. Because the President benefits from having
candid and full discussions of his prospective judicial nominees,
and for those to be candid, there has to be a guarantee of confiden-
tiality there.

Senator SCHUMER. Let me ask you this. Do you ever recall hav-
ing dissented when a name was brought before this Committee in
the general discussions? Did you ever—to any of them, do you ever
recall having dissented and saying, “I don’t think this person
should be put forward?”

Mr. KAVANAUGH. Senator, in all the deliberations that we’ve had
on judges and other issues, I've never been a shrinking violet. I've
always been—put forward my views, and you can assume I put for-
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ward my views strongly. Once Judge Gonzales or the President
makes a decision, I also adhere to that decision.

Senator SCHUMER. I understand. I am asking you did you dissent
about potential nominees before—when the Committee discussed it
before the President made a decision? You were the Committee
that was vetting these people.

Mr. KAVANAUGH. And I'm giving you an answer that says there
were a lot of deliberations. A lot of people would debate the merits
of nominations, and you can assume that various people would dis-
agree about particular nominees.

Senator SCHUMER. Did you disagree?

Mr. KAVANAUGH. Senator, I don’t want—

Senator SCHUMER. To any of these nominees, any of these poten-
tial nominees when it came before the committee? You said you are
a person of strong opinion, which you are. I know that, or my col-
league, the Chairman, said you did not criticize this list of people,
but I have a long list of people you were free to criticize, who hap-
pen to be at a different political viewpoint. But that is not what
I am asking here. I am asking you, did you object and say, “I don’t
think this person or that person should be nominated,” when you
were in this committee?

Mr. KAVANAUGH. Senator, I do not think it’s appropriate—

Senator SCHUMER. I am not asking about a specific person.

Mr. KAVANAUGH. I do not think it’s appropriate for members of
the President’s staff to disclose whether they agreed or disagreed
with recommendations on particular judicial nominees.

Senator SCHUMER. Why is it not appropriate? There is no privi-
lege, I presume?

Mr. KAVANAUGH. Because that would chill the candid discussion
that the President benefits from in hearing advice about prospec-
tive—

Senator SCHUMER. You mean not to mention a specific name, but
to simply ask someone whether they dissented on any would chill
discussion? That if you admitted you dissented on some, then peo-
ple would be chilled from saying that? I did not ask a particular
name.

Mr. KAVANAUGH. I'm saying that there were candid deliberations
in the judicial selection process.

Senator SCHUMER. We know that.

Mr. KAVANAUGH. That there would be particular people that
would come up for consideration, and there would be debate about
them.

Senator SCHUMER. Did you dissent? Did you ever say in the
meetings, “I don’t think this particular person belongs on the
bench?” That is not a question that should chill anybody. That, in
fact, I would argue, sir, is your obligation to answer us. We do not
have much of a record here. My colleagues here, justifiably, have
said you have had a lot of Government service and that is what
justifies you. We try to find out anything about that Government
service, and we do not get an answer. Now, what is the harm to
future deliberations of future counsels, deputy counsels, by your
saying I did or I did not dissent and say certain people should not
be on the bench, other than you just do not want to answer the
question for us, and we cannot compel you, particularly when ev-
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eryone on the other side is going to vote for you no matter what
you say.

Mr. KAVANAUGH. Senator, let me try it this way. On a previous
question you had, I said I needed to check with the counsel. I went
back. Karl Rove does participate in the White House Judicial Selec-
tion Committee.

Senator SCHUMER. Thank you.

Mr. KAVANAUGH. On this question I would like also to go back
to the counsel, if I could, and I'll try to provide you a timely answer
in the same way.

Senator SCHUMER. But I have some followup questions I would
then ask you to answer as well. What was the basis of your dis-
sent? I do not want to ask about specific people. I would like to.
I think it is relevant, but there you might have an argument. I
would also like you then, if the counsel says that it is OK to an-
swer, that you tell us the basis for the dissent. Was it tempera-
ment? Was it ideology? Was it this? Was it that?

Chairman SPECTER. Senator Schumer, you are 2 minutes over
the extended time. That means you are 9 minutes plus into this
questioning. How much longer would you like?

Senator SCHUMER. I would like another few minutes. I think it
is important. I cannot tell you. It depends where the questions go,
but I will not take a half hour. I will not take much time.

Chairman SPECTER. Well, we are going to go—

Senator SCHUMER. I think this is—

Chairman SPECTER. You are almost up to 10 minutes. We are
going to go to this side for a minute or two, and we will come back
to you for another round.

Senator SCHUMER. Thank you. That is just fine. Thank you, Mr.
Chairman.

Chairman SPECTER. Senator Schumer, I do not want you to be
cut short.

When you say that everybody on this side is going to vote in
favor of Mr. Kavanaugh, if that raises any suggestion that every-
body on this side is not going to vote against him, that might draw
some raised eyebrows.

Senator SCHUMER. Mr. Chairman—

Chairman SPECTER. Now wait a minute. It is my 5 minutes.
Start the clock. I am on round 3, because Senator Schumer is going
to have round 3. And I will come back to you too, Senator Coburn.

I have listened to your testimony very carefully, Mr. Kavanaugh,
but, frankly, it has been hard because there have been so many
interruptions. But let me plow this ground again to see if I under-
stand what you have said.

You have said that when you had a certain job up till 2003, it
was your responsibility to sit on a panel, a group of people evalu-
ating judges; is that right?

Mr. KAVANAUGH. That’s correct, Senator.

Chairman SPECTER. And then when you changed jobs, it was no
longer your responsibility to sit on a panel evaluating judges?

Mr. KAVANAUGH. That’s correct, Mr. Chairman.

Chairman SPECTER. And what date is that?

Mr. KAVANAUGH. That would be early July 2003.



57

Chairman SPECTER. And that is when you changed from being an
Assistant White House Counsel to being Staff Secretary?

Mr. KAVANAUGH. That’s correct.

Chairman SPECTER. Now, you said that you are no shrinking vio-
let and you disagreed when you thought that there was somebody
up whom you disagreed with as to their qualifications. Isn’t that
what you said?

Mr. KAVANAUGH. Yes, Mr. Chairman.

Chairman SPECTER. And you would not specify which individuals
you disagreed on?

Mr. KAVANAUGH. No.

Chairman SPECTER. You are not going to specify which individ-
uals you disagree on because you think that is part of the delibera-
tive process and it would unfairly impinge on freedom of discussion
there, or a chilling effect. Is that what you have testified to, the
Senator Schumer?

Mr. KAVANAUGH. That’s correct, Mr. Chairman.

Chairman SPECTER. Now, you also testified, as I could de-garble
it through the interruptions, that you do not remember which peo-
ple you disagreed on, or do you remember which people you dis-
agreed on? I am not asking you which ones they were, but do you
recall the specific individuals whom you thought should not be sub-
mitted for a judgeship?

Mr. KAVANAUGH. I think the question here is because there can
be multiple candidates for a particular judgeship that would come
up, and you may rank them differently from how the ultimate deci-
sion comes out. That doesn’t mean that the final selection is a bad
decision.

Chairman SPECTER. Are you saying then that you never said as
to any, “I think they’re unqualified,” but only that you ranked
them?

Mr. KAVANAUGH. Well, Mr. Chairman, I don’t think I should talk
about that issue, at least without checking.

Chairman SPECTER. Well, let’s explore that for just a minute. We
are talking about generalized procedures, and you sit on a panel.
This is while you are Assistant White House Counsel. And you are
asked about a number of possible nominees for a judgeship. That
is the procedure. Do you feel comfortable answering that?

Mr. KAVANAUGH. Yes. Yes, Mr. Chairman, that’s the procedure.

Chairman SPECTER. You have said that you are not a shrinking
violet and you speak your mind. So at some point you either dis-
agreed with the qualification of an individual, or thought that they
fell behind some others in terms of a ranking system. Is that a fair
inference or conclusion from your testimony?

Mr. KAVANAUGH. I think it is, Mr. Chairman. The one thing I
want to be careful about is talking about the qualifications of an
individual as opposed to ranking individuals. And that’s, in terms
of the qualifications of an individual, some people are more quali-
fied than others. You may rank them differently from how some
other members of the committee, and you may disagree with the
ultimate selection. I'm sure that happens all the time in any proc-
ess like that.
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Chairman SPECTER. I am sure it does too. That is what you are
testifying about. How many individuals were you considering,
many, many, many, were you not?

Mr. KAVANAUGH. There have been hundreds, Senator, that have
been confirmed, and that means that there are many hundreds
more, because you assume for each one of those spots—

Chairman SPECTER. OK, so we are in the hundreds.

Mr. KAVANAUGH. It could be over a thousand.

Chairman SPECTER. I am not asking you whom you disagreed
with or whom you ranked where. Do you remember among those
hundreds you confirmed and hundreds more you considered, among
those hundreds and hundreds of people, can you recall specific indi-
viduals and rankings at this time, some 3 years after the fact?

Mr. KAVANAUGH. I certainly, Mr. Chairman, do not recall the
specific deliberations. I do recall some, of course, and that is nat-
ural. It is also natural for there to be debate and discussion on ju-
dicial nominations by the Judicial Selection Committee. That’s
what we want so that the President gets the best advice, the best
recommendations of the staff.

Chairman SPECTER. OK. There are some that you recollect be-
cause they stand out for one reason or another, right? Correct?

Mr. KAVANAUGH. That’s correct, Mr. Chairman.

Chairman SPECTER. And you are not prepared to identify those
individuals because you believe that would restrict the candid dis-
cussion. We have been through this on Chief Justice Roberts, on
the Solicitor General’s Office. We have been through it on a lot of
decisionmaking processes, and I do not want to get into the ques-
tion about limited privilege here today. I just want to understand
your thinking as to why, among those whom you remember, you
will not identify. And as I think you have testified in response to
Senator Schumer, but I am not sure because of the garbled nature
with the interruptions, that you will not be specific even as to those
whom you remember because you do not want to impinge upon
that deliberative process. Is that right?

Mr. KAVANAUGH. That’s correct, Mr. Chairman.

Chairman SPECTER. Senator Schumer, you have five more min-
utes, and then we are going to wrap up your side.

Senator LEAHY. I just wanted to respond to something that you
said, Mr. Chairman, this idea of a closed mind. I spent 17 months
as Chairman of this Committee.

Chairman SPECTER. Let’s start the clock if Senator Leahy is
speaking.

Senator LEAHY. I spent 17 months as Chairman of this Com-
mittee during President Bush’s term. We moved 100 judges. We
have had two Republican chairmen since. Both are friends of mine.
Neither one of them have moved President Bush’s nominees
through as fast as I did. So let’s not talk about closed minds or the
partisanship. And we did this notwithstanding the fact that the Re-
publicans had pocket-filibustered 64 of President Clinton’s nomi-
nees in the few years leading up to that. We Democrats moved 100
of Prc(lesident Bush’s nominees through in 17 months, an all-time
record.

Now, what I want to know is how do you approach recusal? You
have been a key member of the Bush-Cheney administration. We
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have a President making sweeping claims, nearly unchecked execu-
tive power. A number of these matters, issues are going to come
before the D.C. Circuit, assuming we have any check and balances.
The Congress has not done much in the way—with some few nota-
ble exceptions, has not done much in the way of checks and bal-
ances. The rest of America waits for the courts to do that. How do
you determine what you are going to recuse yourself from? What
about if it is a challenge to the administration’s practice of ren-
dition, of sending people to other countries to be tortured? What if
it is about the administration’s interrogation practices in deten-
tion? What about their wiretapping of Americans without warrants
through NSA? Where do you recuse yourself?

Mr. KAVANAUGH. Senator, if I am confirmed to the D.C. Circuit,
I will do the analysis under 28 U.S.C. 455. There are some specific
recusal obligations in Section 455(b), which I would of course fol-
low. There’s also a more general recusal prescription in Section
455(a), which talks about when a judge’s impartiality reasonably
might be questioned. I would do the analysis of that by looking at
the precedents. There have been other people who have gone from
the executive branch to the judicial branch, of course. I would do
it by consulting with my colleagues, and do it by looking at the
facts and circumstances of each particular case.

I think it’s hard to make a recusal determination in the abstract
here—

Senator LEAHY. Would you think if a question came up about the
administration’s practice, the Bush-Cheney administration’s prac-
tice of rendition of people to other countries, would that at least
raise a red flag in your mind?

Mr. KAVANAUGH. Senator, on recusal questions generally, I don’t
think I can—because I haven’t done the work necessary—identify
specific cases, and we don’t know what those cases might be where
I might recuse. I can pledge to you a serious process. I understand
there could be issues. I would follow the precedents, look at the
precedents, consult with my colleagues.

Senator LEAHY. What if it is questioning a policy or practice with
which you were involved at the White House, either forming the
policy or making the decisions; would that be a pretty easy one?

Mr. KAvANAUGH. Well, I think without knowing exactly where
you're saying, on 28 U.S.C. 455(b), there’s a specific prohibition
that applies to Government lawyers who have worked on certain
matters, and depending on the hypothetical, if that fell within that,
I would have no hesitation about recusing. And just generally, Sen-
ator, I would have no hesitation about recusing. I just want to do
the work and know the facts and circumstances before I make any
determination.

Senator LEAHY. These are not dissimilar to questions I asked
Judge Roberts both when he was up for D.C. Circuit, and the Su-
preme Court. In his case, I was satisfied with his answer, and I
voted for him, in his case.

I understand, Mr. Chairman, Senator Feingold is not able to re-
turn for another round. He has written a followup letter to Mr.
Kavanaugh. I ask that that letter be made part of the record.
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Chairman SPECTER. Without objection it can be made part of the
record, but he is not seeking followup answers from the witness, is
he?

Senator LEAHY. I think that this is—yes, there is a specific one
to which the nominee has expressed a willingness to respond, so
that is very specific. Mr. Kavanaugh has been handed this. He has
not seen it yet. The staff has—

Chairman SPECTER. I want all the questions for Mr. Kavanaugh
to be asked because as stated during our Executive last week, it
is the intention to vote on him on Thursday, and he is going to stay
here long enough within reason to answer the questions.

Senator LEAHY. Well, I would hope that he would look at this,
and I would hope that he might be prepared to answer. I think it
can be done fairly quickly.

Chairman SPECTER. Let me take a look at it first, and give him
a copy, and I will pass it on to him, and meanwhile we will go on
to Senator Coburn for a round of questions.

Senator COBURN. Thank you, Mr. Chairman.

Mr. Kavanaugh, does the president have—

Chairman SPECTER. But we are coming back to you, Senator
Schumer.

Senator COBURN [continuing]. An obligation to try to preserve
Presidential powers through signing statements? Is that not the
purpose for them?

Mr. KAVANAUGH. Presidential signing statements have been used
throughout our history, Senator, and particularly in the last four
Presidents that I'm aware of, to identify specific constitutional
issues that can arise in provisions of statutes. They're usually fo-
cused on things like the Appointments Clause. Suppose there’s a
new board or commission and there’s an Appointments Clause
issue. The Recommendations Clause, when reports are required
that might be inconsistent with the Recommendations Clause. This
is part of the conversation, the dialog, that the executive and the
legislative branch have on issues like this through the years.

Senator COBURN. But it is an important function of the president
to elicit those areas of potential conflict on a constitutional basis,
and to put a statement from the sitting President in regards to
those. Is that not correct?

Mr. KAVANAUGH. That is correct, Senator, and Presidents have
been doing that throughout our history.

Senator COBURN. So a reasonable man could believe somebody
would not necessarily believe in torture, but might put something
into the record on a signing statement that might be related to pre-
serve Presidential powers or appointments or some other area, and
not necessarily believing in torture, but be castigated that they do
believe in torture because they happened to put that in, not for the
purpose of torture, but for the purpose of protecting and enhancing
or—not enhancing—protecting and securing what was there before
in terms of Presidential powers. Is that not—a reasonable man
could not think that?

Mr. KAVANAUGH. Senator, Presidential signing statements, I
think, the Counsel’s Office in particular in the Department of Jus-
tice, seek to rely on the precedents of the executive branch and leg-
islative branch interaction, where there have been issues identified,
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and when new legislation comes up, say an Appointments Clause
issue, a Presentment Clause issue, or Recommendations Clause
issue, to identify that kind of issue.

That’s been done throughout our history, and I think it’s very
traditional.

Senator COBURN. Would you think much of a President, who if
they just ignored not doing that, they just decided, well, that is not
important, I am not going to do that?

Mr. KAVANAUGH. Senator, I think all the Presidents, at least in
modern times, have identified issues when they come up. And
again, it’s part of the conversation, part of the healthy back and
forth between the executive and the legislative when these kinds
of issues come up.

Senator COBURN. But it is also done to preserve a point of view,
so that when it is looked at in the future, somebody can under-
stand what the debate was at that time; is that not correct?

Mr. KAvANAUGH. Exactly, Senator. Puts it on the record. People
know. It’s an open process. Then there can be discussion about
issues that might be, for example, an Appointments Clause prob-
lem with a new board or commission, then there can be discussion
back and forth. If there is a problem, it can be fixed in a subse-
quent statute, for example.

Senator COBURN. Do you believe President Bush’s statements on
torture?

Mr. KAVANAUGH. President Bush has said the United States does
not torture, condone torture—

Senator COBURN. I know what he said. I am asking you do you
believe him?

Mr. KAVANAUGH. Absolutely, Senator.

Senator COBURN. So you do not have any heartburn over his
signing statements in regard to anything if they are consistent
with what he said and what he believes?

Mr. KAVANAUGH. That’s absolutely correct, Senator. He has stat-
ed that the United States will not torture, does not condone tor-
ture, follows the laws against torture. He’s made that clear.

Senator COBURN. Thank you.

I yield back, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Coburn.

Senator Schumer, you had a little over 10 minutes on an opening
statement, 62 minutes on your first round, a little over 10 minutes
on the last round. I want to conclude by five o’clock. You have five
more minutes.

Senator SCHUMER. Mr. Chairman, it is a lifetime appointment,
and I think we should be allowed to ask questions. You put people
in a box. If he goes on, I do not get a chance to ask all my ques-
tions. If I try to get to my answer by cutting him short, you take
some umbrage. I do not think that is a fair way to proceed. OK?

Chairman SPECTER. Well, I do not cut short. I asked you not to
cut him short.

Senator SCHUMER. Well, then just give me the time that I need
instead of telling me we must end at five o’clock for a lifetime ap-
pointment.

Chairman SPECTER. Well, your questions may exceed the tenure
of his appointment, Senator Schumer.
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Senator SCHUMER. No. My questions are fair questions for some-
body who is going to have tremendous power. I think they are rel-
evant.

Chairman SPECTER. Let’s put the clock back to 5 minutes, and
start in, and see how we do.

Senator SCHUMER. Thank you, Mr. Chairman. I appreciate it.
And I just make a couple of quick comments here.

First, I did not ask you, Mr. Kavanaugh, although Senator Spec-
ter interpreted it that way, to name specific judges. I asked you did
you ever dissent—and I was explicit—not on specific judges. And
you said to me you would not be able to answer that question until
you checked with counsel. Is that correct?

Mr. KAVANAUGH. That’s correct, Senator.

Senator SCHUMER. Did you then answer Senator Specter saying
you did dissent? Did you change that answer? That is what I am
trying to figure out here.

Mr. KAVANAUGH. I think it goes, Senator, to whether there was
a different rank order in particular discussions, or whether you
thought someone was unqualified for the—

Senator SCHUMER. I never asked about a rank order. I asked
you—

Mr. KAVANAUGH. It just came up.

Senator SCHUMER. Yes, Senator Specter did, but he was saying
what I asked you, and he was not interpreting what I asked you.
I asked you explicitly, was there ever a nominee—you don’t have
to name him, and I was explicit—that you thought should not go
forward and you said that? Not where you ranked him, but that
you said should not go forward and you ranked him. Now, you said
to me, as I recall—we can check the transcript—that you were not
sure you could answer that question, although I expressed
befuddlement as to why because we were not asking a specific
name. Are you willing to say that you blocked certain—not
blocked—that you urged that certain potential nominees not go for-
ward, or do you want to go to counsel and see if you can answer
that question?

Mr. KAVANAUGH. Senator, I'm sure I, in the course of 2V2 years
of debate over judges, I'm sure that all of us had preferences that
weren’t reflected in the final decision. Is that your question?

Senator SCHUMER. My question is did you, do you recall having
ever stated that you do not think X potential nominee should move
forward for whatever reason?

Mr. KAVANAUGH. I'm confident, Senator, that on occasion, I
would have rank ordered them differently from how the—so that
the final decision was different from what my recommendation
would have been.

Senator SCHUMER. I did not ask that. I asked you did you ever
express, at these meetings of the 10 counsel, this person should not
be nominated? Do you want to go back and check your recollection
and answer in writing before tomorrow?

Mr. KAVANAUGH. Can I just ask a followup?

Senator SCHUMER. Please.

Mr. KAVANAUGH. Which is, do you mean should not go forward,
period, regardless of who else was in the mix? Is that the—
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Senator SCHUMER. I mean, yes, that a person, regardless of who
is in the mix, there might be certain people who you did not think
deser\{)ed to be on the bench, whether someone else was in the mix
or not?

Mr. KAVANAUGH. I think that kind of question goes to the heart
of the deliberative process that the President relies on for picking
judges, to talk about whether you disagreed with the final selec-
tion, really, that’s something the President—

Senator SCHUMER. OK. I am not asking an explicit name. I am
just asking whether that happened. And you cannot recall, you can-
not give me a yes or no answer to that?

Mr. KAVANAUGH. Senator, again, I think that would go to the
heart of the deliberative process. As I understand it, it’s important
to protect the deliberative process so that the President gets the
best advice. When the President makes a decision to nominate
someone, it defeats the process for members of the staff subse-
quently to go out and say, “Well, I disagreed with the President on
that,” or even if you don’t name names, to say, “I disagreed with
some of his selections,” that’s—

Senator SCHUMER. I think that is—

Mr. KAVANAUGH [continuing]. Inconsistent with—

Senator SCHUMER. Is—

Chairman SPECTER. Let him finish, Senator Schumer.

Senator SCHUMER. I have 1:27 left here. Are you going to let me
ask a few more questions if I might?

Chairman SPECTER. How many?

Senator SCHUMER. I do not know. A few.

Chairman SPECTER. Finish your answer, Mr. Kavanaugh, if you
can remember where you were.

Mr. KAVANAUGH. I think that’s inconsistent with the deliberative
process that the President needs to rely on to pick the best judges
for the Federal judiciary.

Senator SCHUMER. I fail to see any reason. I think people are put
on the Committee to make that very decision, and I have a lot of
questions. It puts questions in my mind why you refuse to answer
that question. But let’s move on.

You did say you would check with counsel earlier, and then you
came back to me about Karl Rove, and you said he was involved
in the process. OK. In what capacity was he involved? How often
did he consult with you and the other counsels about prospective
nominees?

Mr. KAVANAUGH. Again, Senator, he’s part of the committee. The
Committee meets weekly. I'm not sure how often he attended. I
know he participated though.

Senator SCHUMER. Was it more than once?

Mr. KAVANAUGH. He was a regular participant.

Senator SCHUMER. A regular participant in the Committee of 10?

Mr. KAVANAUGH. Well, it’s actually much bigger than 10. The
committee—

Senator SCHUMER. But he was a regular participant in the deci-
sions?

Mr. KAVANAUGH. In the committee process there’s many more
than 10. I'd say it’s about—

Senator SCHUMER. And what do you recall—
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Chairman SPECTER. He is right in the middle of an answer, Sen-
ator Schumer.

Senator SCHUMER. Go ahead.

Mr. KAVANAUGH. I just want to be careful to make sure you un-
derstood that the committee, at least when I was on it—I don’t—
haven’t gone since 2003—but included all the people in the White
House Counsel’s Office plus several Justice Department lawyers,
plus people from other White House offices like the Legislative Of-
fice on occasion it would attend. So it’s many more than 10. I don’t
know the exact number though.

Senator SCHUMER. And did he ever discuss politics relevant to
why this judge should go forward or that one should not, like it is
am important State to us, it is an important reason, so-and-so
wants him? Did that ever come up?

Mr. KAVANAUGH. Senator, I think it’s important not to disclose
the internal deliberations that might occur. Of course we worked
very closely with the Senators in each State. We've worked closely
in New York with you and Senator Clinton on judicial nominations,
and Judge Raggi, and many district court nominations. We've
worked well together with you, and so that’s of course part of the
process, is, OK, the Senators in this home State are suggesting so-
and-so. Is that person the best person? And then a back and forth
of the home State Senators. That’s part of the process, and those
discussions would often occur at the—those kinds of discussions
would often occur. And so I think that’s—

Senator SCHUMER. And Karl Rove was involved in those?

Mr. KAvANAUGH. Karl Rove participated in the process.

Senator SCHUMER. OK. Let me ask you this. Who else was on
that—you said Karl Rove was a regular participant. Who else who
was not in the Counsel’s Office was a regular participant?

Mr. KAVANAUGH. Senator, I would think the Counsel’s Office, if
the Counsel thought this was appropriate, could provide you a list,
if she thought it was appropriate, and I don’t know the answer to
that question.

Senator SCHUMER. But you said you consulted her and it was OK
to mention that Karl Rove was part of the process?

Chairman SPECTER. Mr. Kavanaugh, answer the questions with-
in the scope of your recollection, not referencing anybody else who
can provide a list. I do not want to have any strings outstanding.
You are here today to answer questions.

Senator SCHUMER. I thank you, Mr. Chairman.

y Chairman SPECTER. You answer the questions as to what you
now.

Mr. KAVANAUGH. Mr. Chairman, Senator Schumer, I don’t know
that it’s appropriate for me to list everyone who’s on the committee.
I can tell you the offices that are in it, the White House Counsel’s
Office, the Department of Justice, offices that work closely with the
committee, Office of Legal Policy on Judges, Karl Rove was in-
volved. Chief of Staff’s Office on occasion. I think those are the peo-
ple—if I'm leaving anyone out, Senator Schumer, I'll make sure
to—

Senator SCHUMER. Was there ever anyone outside of Government
who participated in these groups?

Mr. KAVANAUGH. No.
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Senator SCHUMER. And if you told us that Karl Rove partici-
pated, is there any legal, imaginable, legal reason that you couldn’t
tell us who else participated by name, not by their offices?

Mr. KAVANAUGH. Senator Schumer, I think I was saying that I
could tell you the offices. I don’t know that I could remember all
the names, sitting here, of who was at the particular meetings, but
I told you the offices.

Senator SCHUMER. Anyone from outside those three offices that
you mentioned, the White House Counsel, the Office of Legal Coun-
cil, the Justice Department, anyone else from—Rove was not part
of those—anyone else from outside of those offices?

Mr. KAVANAUGH. Office of Legal Policy. Again, going back, it was
Office of Legal Policy at Justice, just to be clear.

Senator SCHUMER. Right, thank you.

Mr. KAVANAUGH. Going back to my own time, from 2001 to 2003,
and keeping in mind what the Chairman told me to testify what
I remember—

Senator SCHUMER. Well, the Chairman is trying to move your
nomination forward as quickly as possible. That is why he did that.

Chairman SPECTER. Senator Schumer and I finally found an
agreeable point.

[Laughter.]

Senator SCHUMER. There are more than you think, but not on
judges.

Mr. KAVANAUGH. If I'm leaving anyone out, I'll send it in later,
but Legislative Affairs, of course, on occasion because we deal with
the Senate staffs; the Chief of Staff’s Office on occasion—

Chairman SPECTER. When you send it in later, Mr. Kavanaugh,
anything you are going to send in later has got to be in by tomor-
row.

Mr. KAVANAUGH. It will be in this evening, Mr. Chairman.

Chairman SPECTER. OK.

Mr. KAVANAUGH. [ just want to make sure I'm not leaving any-
one out, so the offices that I've mentioned, Deputy Chief of Staff’s
Office on occasion would participate.

Senator SCHUMER. OK. Just one final line of questioning, Mr.
Chairman.

And this involves what you said last time, which is that you tes-
tified that what the President is looking for is nominees who have
respect for the law and who understand the legal system, and the
role as a judge is different from one’s personal views. Do you be-
lieve that Justice Ginsburg and Justice Breyer have a respect for
the law?

Mr. KAVANAUGH. Absolutely, Senator.

Senator SCHUMER. Why then do you believe the President keeps
talking about judges in the mold of Scalia and Thomas, if the meth-
odology, the rationale is respect for the law?

Mr. KAVANAUGH. Senator, I think the President has talked about
a general judicial philosophy that he’s looking for in prospective ju-
dicial nominees.

Senator SCHUMER. But you indicated to me in the first hearing
that you did not think ideology played a role at all in the selection
of nominees, which I found incredulous.
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Mr. KAVANAUGH. Senator, in the first hearing, there was—I don’t
think I explained clearly what ideology could entail. To my mind,
the President considers, of course, one’s judicial approach, whether
someone believes in interpreting the law and not imposing their
own policy views. We do not ask your views on specific cases or
issues.

Senator SCHUMER. Understood.

Mr. KAVANAUGH. Do not ask your views on policy issues that
might exist. The President looks and wants his staff to look for peo-
ple who share the kind of judicial approach he’s outlined, and of
course, with this President, as with past Presidents, most judicial
nominees are of the same party—

Senator SCHUMER. So let me ask you this. If you believe that
Justice Ginsburg and Justice Breyer have a respect for the law, as
well as Justice Scalia and Justice Thomas, why are there so few
nominees who seem to have the judicial philosophy of Justice Gins-
burg and Justice Breyer, and many, many, many, who have the ju-
dicial philosophy of Justice Scalia and Thomas if ideology does not
play a role in the selection? I am not saying it is wrong that it
does, and I am not saying that it—but I was surprised that you,
at your initial hearing, said it did not. If respect for the law is the
judicial philosophy, that is what the President is looking for, then
theoretically, the panoply of nominees should be much broader in
terms of all kinds of things, their political affiliation, their judicial
philosophy, their views on a variety of issues, and you are saying
it did not play any role when you were there or others were there.
I find that hard to believe, given who the President has sent before
us.

And one other point I would make just parenthetically. The rea-
son I mentioned I sort of had an idea that that side of the Com-
mittee would vote one way, was because they voted yes on every
single nominee the President has sent forward thus far. There has
not been one single dissent of the 240 nominees, where on our side
there have been a lot of yeses and a lot of noes. So it would be
harder, at least by past experience, to judge that. That is why I
said that.

But anyway, go ahead.

Mr. KAVANAUGH. Senator, I want to be very clear that the Presi-
dent has said that one’s judicial philosophy does play a role, does
in fact play a role in the types of judges he’s looking for. Your ap-
proach to judging, whether you're someone who believes in inter-
preting the law and not legislating from the bench. He’s made it
very clear that does matter. What doesn’t matter is your view on—
and what we do not ask—

Senator SCHUMER. I understand. You have said that, and I ac-
cept that, that you do not ask about specific issues like are you pro-
choice or pro-life.

Mr. KAVANAUGH. Correct.

Senator SCHUMER. But still, do you think that, for instance, Jus-
tice Breyer and Justice Ginsburg have any less respect for the law
or are less likely to try to interpret the law than say Justice Thom-
as or Justice Scalia?

Mr. KAVANAUGH. Well, Senator, as a nominee for an inferior
court, I don’t think I should be talking about the Supreme Court
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Justices and trying to assess them. What I will say is the President
has—

Senator SCHUMER. How about between—

Chairman SPECTER. What he will say is? Let him finish his an-
swer.

Senator SCHUMER. He did not answer my question. That is why
I am trying to get an answer.

Chairman SPECTER. Well, that is his answer.

Senator SCHUMER. Go ahead. As long as we have time.

Chairman SPECTER. And you may have a followup question.

Senator SCHUMER. Thank you.

Mr. KAVANAUGH. What I will say is the President has made it
very clear that he does believe in appointing judges who will inter-
pret the law as written, who will not legislate from the bench, who
will not seek to impose their own policy views. He’s made that very
clear. So judicial philosophy is a part of the judicial selection proc-
ess. He said that many times, and I just want to be clear on that.

Senator SCHUMER. Do you think that former Justice, the last
Justice Thurgood Marshall, and say, Robert Bork, have a different
view of what interpreting the law is, as opposed to imposing their
own views, or do you think they each do it the same way?

Mr. KAVANAUGH. I think Judge Bork has made clear that he has
a different interpretive approach than say, Justice Marshall. For
example, both in his testimony before this Committee, and in books
he’s written since, Judge Bork made clear he had a different type
of approach than Justice Marshall.

Senator SCHUMER. Even though both have a respect for the law
and understand the legal system?

Mr. KAVANAUGH. Senator, I think—

Senator SCHUMER. Those were your words.

Mr. KAVANAUGH. Respect for the law is a necessary qualification,
of course, but it does not encompass judicial philosophy. That’s a
separate issue to look at in terms—

Senator SCHUMER. The reason I ask you this is we rarely get an
opportunity to question somebody who has sat on the Committee
in this administration who does this. But it is obvious to me in
what you say that clearly judicial philosophy and ideology make a
difference here, and you have more or less said that. Nothing
wrong with it. Democratic Presidents might do it too. But that is
clearly happening. Would you disagree with that?

Mr. KAVANAUGH. dJudicial philosophy is part of what the Presi-
dent looks at because he’s made clear he wants to appoint judges
who interpret the law.

Senator SCHUMER. How is that different than the word “ideology”
which I used to you at the first hearing?

Mr. KAVANAUGH. Because I think “ideology” can encompass four
different things, and we need to be very clear what we’re talking
about so there’s no confusion. Ideology could encompass political af-
filiation. It could encompass your general approach to judging. It
could encompass your specific view on particular cases, and it could
encompass your policy views. The first two are the factors that are
looked at in the final—
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Senator SCHUMER. But if what you mean by ideology is differing
judicial philosophies, then clearly the President—if you mean
that—then clearly ideology enters into the selection process, right?

Mr. KAVANAUGH. Judicial philosophy matters, and if that’s how
you’re defining it, then judicial philosophy matters.

Senator SCHUMER. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Schumer.

Mr. Kavanaugh, I do not want the record to be incomplete in any
way. Senator Feingold, rather, Senator Leahy handed to me a let-
ter that Senator Feingold purportedly wrote to you, dated yester-
day, marked “hand delivery,” relating to answers to questions 3
through 7, which he had asked you before. Did you get this letter?
Aside from what was just handed to you, Mr. Kavanaugh—look at
me—did you get this letter?

Mr. KAVANAUGH. Yes, sir.

Chairman SPECTER. Hand him the letter, would you, please?

Mr. KAVANAUGH. I think this is a copy, sir. I was told about this
letter and that—

Chairman SPECTER. Now, never mind what you were told about.
Just answer my question. Did you get this letter?

Mr. KAVANAUGH. I don’t believe I got this letter, Senator. I'm just
making sure.

Chairman SPECTER. OK. Well, it is dated yesterday. Senator
Feingold was here. He could have handed you the letter, or he
could have asked you these questions. But he says he did not ask
you questions 3 through 7, so I am going to take his part and ask
his questions, although he should have. I do not want any loose
threads hanging out of this hearing. I will ask them as best I can
because his questions are not, with all due respect, self-explana-
tory. The staff has marked up the record on his written questions,
saying that he had asked you all of the parts of question 3.

Mr. KAVANAUGH. That’s correct.

Chairman SPECTER. And moving on to question 4, he asked you
about Judge D. Brook Smith’s not resigning from a club which he
promised during a Senate hearing he would resign from. If you
promised to resign from a club, Mr. Kavanaugh, would you keep
that promise and resign from the club?

Mr. KAVANAUGH. Yes, Mr. Chairman.

Chairman SPECTER. On to question 5. This also refers to Judge
Smith, but the relevant question is your values. And you probably
already covered this in connection with other questions, but I will
ask it to be sure that everything Judge Feingold wants asked is
asked. Would you conform to the Judicial Disqualification Statute,
28 U.S.C. Section 455, and recuse yourself if it is called for by that
statute?

Mr. KAVANAUGH. Yes, Mr. Chairman.

Chairman SPECTER. On to Number 6. There was a question
about whether Judge Smith complied with Advisory Opinion No.
67, which sets forth the standards for free trips to educational sem-
inars sponsored by, as he put it, ideological organizations, such as
the Montana-based Foundation, et cetera. Will you comply with the
requisite ruling with respect to acceptance of free trips?

Mr. KAVANAUGH. Yes, Mr. Chairman, I certainly will.



69

Chairman SPECTER. Would you go further, and decline to go on
free trips? There are quite a few of us around here who decline to
go on free trips because of the conflicts question involved and the
reporting. I made a speech at NYU several years ago on a legal
issue, took the train up and back, and read about it in the news-
paper forever. Would you consider declining going on free trips?

Mr. KAVANAUGH. That’s my intention, Mr. Chairman, for the rea-
son you identify, that I would not go on any trips, and, you know,
basically would go by a pay my own way philosophy. That’s my in-
tention.

Chairman SPECTER. Senator Feingold’s last question, No. 7, was
related to a district judge, after confirmed by the Senate to a dis-
trict judgeship in Texas, he told the New York Times that despite
his confirmation, right now he is running for State representative.
If you are confirmed, will you run for any other office?

[Laughter.]

Chairman SPECTER. Would that articulate a value that you
would avoid?

Mr. KAVANAUGH. I will not run for any other office, Mr. Chair-
man.

Chairman SPECTER. Wise answer. Now, back to a revisit on dis-
senting and ranking. We played a tennis game here with Senator
Schumer questioning you and my trying to clarify it, and Senator
Schumer going back and asking some more questions, some might
say not clarifying it, but Senator Schumer would not agree with
that, so I will not press it. But let me review the bidding here very
briefly.

You engaged in a system where you ranked prospective nominees
where there were a number of people for a single judgeship, cor-
rect?

Mr. KAVANAUGH. That’s correct, Mr. Chairman, through a proc-
ess. It may not be as formal as you're describing, but, yes, basi-
cally.

Chairman SPECTER. In that process, were you ever called upon
to dissent, in Senator Schumer’s terms, that is to say, “Candidate
X is unqualified as far as I am concerned,” or did you pursue the
ranking, which you have already testified to?

Mr. KAVANAUGH. Well, certainly with respect to candidates, of
course there would be certain candidates you'd say, “I don’t think
this person is suitable for the bench,” when you’re talking about
candidates. I think Senator Schumer was talking about whether ul-
timate nominees, if there was dissent on ultimate nominees.

Senator SCHUMER. If I might, Mr. Chairman?

Chairman SPECTER. I will yield to you, Senator Schumer.

Senator SCHUMER. Thank you.

Chairman SPECTER. For one question.

Senator SCHUMER. I was asking about potential nominees. Were
there potential nominees that you said, as it came before this com-
mittee—not the ranking system, I have said it three times. I think
it is clear as a bell, even if my colleague does not want to say that
is true.

Chairman SPECTER. Are you saying who came before the com-
mittee?



70

Senator SCHUMER. Who were discussed at this committee, who
you said—I am not asking names—who said, “This person does not
belong on the bench, and I don’t think we should recommend to the
President that that person be nominated.” It is a very simple, clear
question that I have asked three or four times.

Chairman SPECTER. I do not—

Senator SCHUMER. Can I—

Chairman SPECTER. Go ahead.

Senator SCHUMER. And at one point you said to me that you
would have to ask counsel if you could answer that question, and
at another point I believed you said that you did not think it was
appropriate to answer that question, and now, in reference to Sen-
ator Specter’s question—maybe you did not know it was potential
nominees—you said—well, why don’t you answer it?

Mr. KAVANAUGH. If it’s talking about—

Chairman SPECTER. If you understand that question, go ahead.

[Laughter.]

Mr. KAVANAUGH. If we're talking about—

Senator SCHUMER. I think everybody understands that question.

Mr. KAVANAUGH. If we're talking about the general—

Chairman SPECTER. I do not care about everybody. I care about
him. Do you understand that question?

Mr. KAVANAUGH. I now do. I think there might have been some
confusion. Of course, when there’s a list of candidates that come be-
fore the committee, you might say someone’s not qualified, of
course, before the Judicial Selection Committee. Some people just
are not suitable for the bench. They might be recommended by
someone. For example, they get on a list of recommended people
that come from a Senator, from a Governor, from a Member of Con-
gress, and you might assess that person’s record and say, “You
know what? That person is just not suitable for the Federal bench.”
Of course that happens.

Senator SCHUMER. Then may I ask a followup question, Mr.
Chairman?

Chairman SPECTER. Yes.

Senator SCHUMER. Give us some of the reasons. Did you ever in-
voke the notion that their judicial philosophy was not appropriate
for a judge?

Mr. KAVANAUGH. The President’s made clear that judicial philos-
ophy matters, so if someone did not share the judicial philosophy
that the President has articulated, of course, that would be a rea-
son, yeah. Also—

Senator SCHUMER. And you would say that? You would say, “I
don’t think Mr. X or Ms. X shares the President’s judicial philos-
ophy?”

Mr. KAVANAUGH. I think the President’s made clear that he will
not appoint judges who seek to use the bench to impose their own
personal—

Senator SCHUMER. I understand. So you would say that on occa-
sion when a nominee came before the committee?

Mr. KAVANAUGH. Well, that’s what the President wanted, so we
work for the President.

Chairman SPECTER. Can you give him a simple yes?

Mr. KAVANAUGH. Yes.
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Senator SCHUMER. Thank you. Thank you, Mr. Chairman. I
think the question was pretty clear.

And do you recall—and again, I do not need the name of the
nominee—an example of why this person was not appropriate in
terms of judicial philosophy?

Mr. KAVANAUGH. If someone in our judgment or the assessment
of the committee or the assessment of the interviewers, concluded
that this person, in either direction, had policy views that they
couldn’t separate from their judicial views, who didn’t seem to un-
derstand the difference that I think I've articulated today between
the judicial role and the legislative role—and there are such people
who sometimes get interviewed—if someone doesn’t understand
that role, then that person would be—could be deemed not suitable
for—

Senator SCHUMER. And how often did that happen? And I do not
need an exact number or anything like it.

Mr. KAVANAUGH. I think most of the candidates that members of
the Senate recommend, that Governors recommend, usually come
with the proper appreciation of the judicial role, but there are occa-
sions where people share a different philosophy, or where people
simply do not—someone might be interviewed who simply does not
seem to recognize the distinction, which is critical in my judgment,
between the policymaking role and the judicial role, but that—

Senator SCHUMER. But you would never use the words, too lib-
eral or too conservative, or would you?

Mr. KAVANAUGH. Well, I think too activist.

Senator SCHUMER. Would you? You would say too activist?

Mr. KAVANAUGH. If someone doesn’t understand the judicial role
and you would say that person believes in judicial activism and not
judicial restraint, and the President’s made clear to us and made
clear to the American people, that he’s looking for people who be-
lieve in judicial restraint to be judges. And, of course, that person
wouldn’t fit what the President told us to look for.

Senator SCHUMER. So you would occasionally say somebody
would be too activist, in your opinion, to meet the President’s cri-
teria?

Mr. KAVANAUGH. Well—

Chairman SPECTER. That is what you are saying, Mr.
Kavanaugh. Can you give him another yes?

Mr. KAVANAUGH. I'll give him a yes, and say that’s what the
President said to the American people—

Senator SCHUMER. I understand.

Mr. KAVANAUGH. —twice—

Chairman SPECTER. OK, Senator Schumer.

Senator SCHUMER. Just one more question. Were there ever peo-
ple who were too activist from the conservative side as opposed to
the liberal side?

Mr. KAVANAUGH. Yes.

Chairman SPECTER. This is your last question, Mr. Kavanaugh.
Did you say yes?

Mr. KAVANAUGH. Yes.

Chairman SPECTER. Atta boy.

[Laughter.]
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Senator SCHUMER. You can see why the Senator from Pennsyl-
vania was a very fine prosecutor. He is very good at helping his
witness.

[Laughter.]

Chairman SPECTER. All out in the open, all out in the open, all
transparent.

Senator Graham, you have been waiting patiently. I have tab-
ulated Senator Schumer’s questions were 42%4 minutes, so you are
limited now to 3734 minutes.

[Laughter.]

Senator GRAHAM. I really do not have much to add, but that will
not stop me. I found it actually fascinating. I mean you seem no
worse for the wear. Senator Kennedy’s staff has a good question I
think. Maybe I should not have said that, but I think it is a good
enough question I will make it my own.

Mr. Bybee, Judge Bybee, if you had known—well, you repudiated
the memo, you thought it was not good legal reasoning; is that cor-
rect, the Bybee memo?

Mr. KAVANAUGH. Yes. The administration has repealed that
memo, and I stated my own personal agreement with repealing the
memo.

Senator GRAHAM. Would that have disqualified him, in your
opinion, from being a judge if you had known it?

Mr. KAVANAUGH. Senator, I’'ve drawn a line here today which I
think is important for maintaining the integrity of the judicial se-
lection process, not to talk about people who are currently sitting
judges or other judicial nominees by name. I don’t think that is ap-
propriate for me to do.

Senator GRAHAM. I will just end it and take my time. There is
a fine line between doing your job as a White House counselor,
being part of the judicial selection team and being a judge yourself.
There is a line between being advocate and being a judge. I think
you understand that line. And I think the questions have been
very, very good, to be honest with you. And I expect President
Bush to live up to his campaign promise of picking strict construc-
tionist, non-judicial activists as he sees it. That is what the election
was about. And if you have been part of that weeding-out process
to make sure somebody in the conservative movement or the liberal
movement does not get on the court, then I think not only have you
done a good job in the White House, you fulfilled your obligation
to the President.

Now, your obligation is no longer to President Bush. Your obliga-
tion is to those people that come before you like they came before
your mother. You are going to have a lot of characters come before
you in a courtroom where their case is on appeal. And some of
them you won't like, and some of them you may feel close to philo-
sophically.

If you could, just in a very short statement, tell me what your
job, what you will do with that responsibility, no matter who the
person is that comes before you. What is your job now?

Mr. KAVANAUGH. Senator, if I were confirmed, I believe in the
absolute sanctity of ensuring the integrity of the—sanctity and in-
tegrity of the judicial process, which means treating all parties who
come before the court equally. I think I did that as a law clerk for
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the two Court of Appeals judges and Justice Kennedy. I understand
that function. That’s really central to the whole judicial role, equal
justice under law. It doesn’t matter where you come from, it doesn’t
matter what you look like, doesn’t matter what your background is.
When you come into that courtroom, you have the right to present
your case, and if you're right on the law, you should prevail in your
case. It doesn’t matter.

And that’s the genius of our system. It’s been part of our system
throughout our history, and if I were confirmed, I pledge to you
and to all the members of the Senate that I would absolutely fall
within that tradition.

Senator GRAHAM. I look forward to voting for you. Thank you.

Chairman SPECTER. Thank you very much, Mr. Kavanaugh. As
previously announced, we will proceed to a vote on Mr. Kavanaugh
on Thursday. I believe at this date—and I have checked with staff,
who have been listening attentively, as have I—there are no out-
standing questions for you to answer. Gone over what Senator
Feingold’s letter said, and I believe you have responded on the Karl
Rove answer, and I believe all the issues have been responded to.

I want to compliment you on your stamina. I will reserve com-
ments on your testimony until we meet on Thursday, when we will
discuss your nomination, Mr. Kavanaugh, but I do not think there
will be any disagreement in 3 hours and 27 minutes, without hav-
ing moved from the witness chair, of your stamina, which is a trib-
ute to your age and good health.

[Laughter.]

Chairman SPECTER. That concludes the hearing.

[Whereupon, at 5:27 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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May 5, 2006

VIA FAX to the Department of Justice — {202-353-9163]

Mr. Brett Kavanaugh
Assistant to the President and Staff Secretary
The White House
1600 Pennsylvania Avenue NW
Washington, RC 20500

1]

Dear Mr. Kavaghaugh:

As you know, I was.not able to attend your first hearing before the Senate
Judiciary Committee on April 27, 2004, but I did submit written questions to you
following that hearing. Those questions were delivered to the Committee for
transmission to you on May 4,2004. Your attached responses, which were not
sent to the Committee until November 19, 2004, were inadequate. In light of your
failure to answer written questions for over seven months, it was by no means
clear that you were serious about pursuing the nomination so I did not ask you for
additional information at that time.

In recent weeks, the leadership in the Senate has indicated renewed interest in your
nomination, and Chairman Specter has now scheduled a second confirmation
hearing for you on Tuesday, May 9, 2006. In anticipation of that hearing, I
request that you now answer my questions 3 through 7. These questions, other
than the very last part of question 7, concerning your recommendation to the
President on the signing of Judge Ron Clark’s commission, which I hereby
withdraw, fall into two categories. Both kinds of questions are entirely
appropriate for me to ask and for you to answer:

1. Factual questions concerning your knowledge and the timing of your
knowledge of ethical controversies that arose in connection with certain
nominations that occurred during your time in the White House Counsel’s
office. Answering these questions will not in any way intrude on internal
Executive Branch communications concerning these long since confirmed
judges. Many of them can be answered with a simple “yes” or “no.”

2. Questions concerning your current, personal judgment on and analysis of
certain ethical issues raised during consideration of nominations that
occurred during your time in the White House Counsel’s office. It is not
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only appropriate but crucial for you to answer questions concerning judicial
ethics since you seek confirmation to be a federal appellate judge.

I would appreciate your providing answers to these questions, which are not
complicated or lengthy, by the close of business on Monday, May 8, so that I may
discuss them with you at the hearing on Tuesday. Thank you for your prompt
attention to this matter.

Sincerely,
/}’)/ﬂ ; ) f?’*
7 Vet &0 %{

Russell D. Feﬁigold
United States Senator
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Artorney General Washington, D.C. 20530

May 8, 2006

The Honorable Russell Feingold
United States Senatg
Washington, D.C. 20510

Dear Senator Feingold:

We write in response to your May 5, 2006, letter to Mr. Brett Kavanaugh requesting that
he supplement his previous responses to your written questions. As you know, Chairman Specter
has scheduled a hearing on Mr. Kavanaugh’s nomination on May 9, 2006. At that time, Mr.
Kavanaugh will be available to respond to questions from all Senators on the Committee.

As we previously informed the Chairman, the Department looks forward to working with
the Committee to facilitate its consideration of Mr. Kavanaugh’s nomination. Please do not
hesitate to call upon us if we may be of further assistance.

Sincerely,

w« g Mas%
William E. Moschella
Assistant Attomey General

cc: The Honorable Arlen Specter
Chairman
Committee on the Judiciary

The Honorable Patrick J. Leahy
Ranking Minority Member
Committee on the Judiciary
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Respoases of Brett M, Kavanaegh
to the Written Questions of Senator Felngold

1. According to your Judiciary Comunittee questionnaire, while working in the White
House Counsel’s office, you “worked on the nomination and confirmation af federal
judges.” You state that you alsp worked on “various ethics issues.” As part of your
responsibifities in that office, did you review the records of potential nominges for their
compliance with standards of legal and judicial ethics?

Respanse: The responsibility for reviewing background investigation files was performed by the
Counsel and Dej.:\ut}*f@unsef 10 the Prasident. as well as attomeys in the Deparmment of Justice.
i

therefore was rarel? involved in that particular aspect of the judicial selection process.

A
2. Do you believe that adherence to strict ethical standards is an important qualification
for belng a federal judge?

Response: Yes

3. During the Senate's consideration of Judge Charles Pickering’s nomination {o the Fifth
Cirenit, the Judiciary Comrittee learned that he solicited and collected letters of support
from lawyers who had appeared in his conrtroom and practiced in his district. It Iater
became apparent that some of these lawyers had cases pending before him when they wrote
the fetters that Judge Pickering requested. Prof. Stephen Gillers of NYU Law School has
written: “Judge Pickering's solicitation creates the appearance of impropriety in violation
of Canon 2 of the Code of Conduct for U.S. Judges. ... The impropriety becomes
particularly acute if lawyers or litigants with matters currenily pending before the Judge
wrere solicited.”

Did you know that Judge Pickering planued to solicit letters of sapport in this manuaer
before he did 07 When did you become aware that Judge Pickering had solicited these
letters of suppert?

Do vou believe that Judge Pickering’s conduct in this instapee is consistent with the ethical
obligations of a federal judge?

Do you believe it is appropriate for federal judges to solicit letters of support from lawyers
who practice before them and ask that those Tetters be sent directly to him to be farwarded
o the Senate Judiciary Committes?

Response: 1believe Judge Pickering addressed inguiries about this matter in his confirmation
haarings. It would net be zppropriate in this context for me 1o comment on the record of another
nomines of oo {ntemal Exccutive Braneh communications.

4,_ Duf-ing the Senate’s consideration of Fudge D. Brook Smith’s nomination to the Third
Circuit, the Judiciory Committee lesrned that Judge Smith had not resigned from the
Spruce Creek Rod and Gun Club uatil 1999, pven though he had promised during a
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cunfirmation Bearing in 1988 that he would do so if he was unable to bring about 3 chunge
in the club’s discriminatory membership polieics.

“When Judge Smith was nominated did vou know thar he had made this promise ta the
Judiciary Comumittee in 1988 and that he remaised 3 member until 19997 1f oot, when did
vou become aware of these facts?

Did you work with Judge Smith in preparing his diseussion of his membership in the
Spruce Creek Rod and Gus Cleb in this Judiciary Committer questionnaire and his
answers to questions abeut that membership in the club? Did you review his answers to
questions on this m;gtzer before they were submitted?

Do you believe Judg Smith's continued membership in the Sprace Creek Rod and Gun
Club from 1992 1o 1999 was consistent with the Code of Conduct for United States Judges?

Response: | believe Judgs Smith addressed inquiries about this matter in his confirmation
hearing. It would not be appropriate in this context for me to comment on the record of another
nominee or on imternal Executive Branch communications.

5. Also in connection with Judge Smith's nomination, the Committee considered
altegations that he violated the judicial disqualification statute, 28 U.8.C. section 455, by
not recusing bimself earlier in SEC w Black, and by not recusing himself immediately upon
being assigned the criminal matter in L'nited States v. Black. Prof. Monroe Freedman of the
University of Hofstra University Law School called his violations “among the most serious 1
have scen.”

Were you aware of the controversy over Judge Smith™s handling of the SEC v. Black and
Linited States v, Black cases when he was being cousidered for nemination to the Third
Circmif?

Do you believe that Judge Smith’s actions in these cases were consistent with his
obligations under the judicial disqualification statute agd the Code of Conduct?

Responser Ibelizve Judge Smith addressed inquiries about this matter in his confimation
heering. It would not be appropriate in this context for me to comment on the record of another
nomine= o on intemal Executive Branch communications.

6. As you may know, | bave questioned a number of judicial nominges about their
aceeptance of what some have termed “junkets for judges” — free trips to education
seminars spansorsd by ideolegical organizntions such as Montana-based Foundation for
Research on Economics and the Environment (“FREE™. Ia answer to a written question,
Judge Smith stated that under Advisory Commitiee Opinion No. 67, which sets out the
ethical obligations of judges wha wish to go o such trips, he did net need to inquire about
the seurces of fanding of seminars pot en by the Law and Economics Center at George
Mason University.

(%]
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Do vou agree with Judge Smith’s interpretarion of Advisory Commuitiee Dpinion No. &72

If vou are confirmed, will you accept free trips from arganizstions such as FREE and the
Law and Economics Center?

Response: On these kinds of ethies issues, I would faithfully follow all applicable statutes. cournt
desisions, and policies. | believe Judge Smith addressed inquiries about this matter in his
caniirmation hearing. It would not be appropriate in this context for me fo comment on the
revord of another nominee or on internal Executive Branch commuitications,

. After Judge Ron Clark was confirmed by the Senate to a district jndgeslnp in Texas, he
teia the New York Times that, despite his confirmation, “right now, I'm running for state
representative.” Indeed, he sdmits that he was sctively campaigning for office, stating “1
2o to fanctions, go block walking, that sort of thing.” The Code of Conduct prohibits 2
candidate for judicial office from engaging in partisan pelitical activity.

Were you invelved in discussions about the timing of Judge Clark’s comumission or whether
Judge Clark should continue to campaign for office after he was confirmed by the Senate?

De you believe that Judge Clark complied with his ethical obligations in campaigning for
the Texas legislature while he was awaiting his commission from President Bush? If not,
did you ever recommend to the President or your sapervisors that Judge Clark’s
commission not be signed?

Response: It wonid not be appropriate in this context for me o comment on the record of
another nominee or on internal Executive Branch communications.

Aol
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L Statement of Stephen L. Tober

Mr. Chairman and Members of the Committee:

My name is Stephen L. Tober. I am a practicing lawyer in Portsmouth, New
Hampshire, and 1 am the Chair of the American Bar Association's Standing Committee
on Federal Judiciary. 1 am submitting this written statement for the hearing record to
present the Standing Committee’s supplemental peer review evaluation of the nomination
of Brett Michael Kavanaugh to serve on the United States Court of Appeals for the
District of Columbia Circuit. This statement is divided into two sections. In this first
section, I am pleased to summarize the Standing Committee’s general investigative
procedures and present an overview of the investigation of the nominee. In the second
section, I will explain the process in this particular matter and the reasons for the
Standing Committee’s rating.

After careful investigation and consideration of his professional qualifications, a
substantial majority of our Committee is of the opinion that the nominee is "Qualified"

for the appointment. A minority found him to be "Well Qualified."

A. Procedures Followed By the Standing Committee

Before discussing the specifics of this case, I would like to review briefly the

Committee's procedures. A more detailed description of the Committee's procedures is
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contained in the Committee’s booklet (commonly described as our Backgrounder),
Standing Committee on Federal Judiciary: What It Is and How It Works (2005).

The ABA Standing Committee investigates and considers only the professional
qualifications of a nominee -- his or her competence, integrity and judicial temperament.
Ideology or political considerations are not taken into account. Our processes and
procedures are carefully structured to produce a fair, thorough and objective peer
evaluation of each nominee. A number of factors are investigated, including intellectual
capacity, judgment, writing and analytical ability, knowledge of the law, breadth of
professional experience, courtroom experience, character, integrity, freedom from bias,
commitment to equal justice under the law, and general reputation in the legal
community.

The investigation is ordinarily assigned to the Committee member residing in the
judicial circuit in which the vacancy exists, although it may be conducted by another
member or former member. In the current case, Pamela Bresnahan conducted the
original formal investigation in 2003, and updated her report in 2005, as the District of
Columbia Circuit representative on the Standing Committee. Marna Tucker, who
succeeded Attorney Bresnahan as the District of Columbia Circuit representative on the
Standing Committee in August 2005, subsequently conducted a further supplemental
evaluation of the nomince.'

The investigator starts his or her investigation by reviewing the candidate's
responses to the public portion of the Senate Judiciary Committee questionnaire. These

responses provide the opportunity for the nominee to set forth his or her qualifications,

! Marna Tucker was joined by Federal Circuit representative John Payton for the interview of the nominee.
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including professional experience, significant cases handled and major writings. The
investigator makes extensive use of the questionnaire during the course of the
investigation. In addition, the investigator examines the legal writings of the nominee
and personally conducts extensive confidential interviews with those likely to have
information regarding the integrity, professional competence and judicial temperament of
the nominee, including, where pertinent, federal and state judges, practicing lawyers in
both private and government service, legal services and public interest lawyers,
representatives of professional legal organizations, and others who are in a position to
evaluate the nominee’s professional qualifications. This process provides a unique “peer-
review” aspect to our investigation.

Interviews are conducted under an assurance of confidentiality. If information
adverse to the nominee is uncovered, the investigator will advise the nominee of such
information if he or she can do so without breaching the promise of confidentiality.
During the personal interview with the nominee, the nominee is given a full opportunity
to rebut the adverse information and provide any additional information bearing on it. If
the nominee does not have the opportunity to rebut certain adverse information because it
cannot be disclosed without breaching confidentiality, the investigator will not use that
information in writing the formal report and the Standing Committee, therefore, will not
consider those facts in its evaluation.

Sometimes a clear pattern emerges during the interviews, and the investigation
can be briskly concluded. In other cases, conflicting evaluations over some aspect of the
nominee’s professional qualifications may arise. In those instances, the investigator takes

whatever additional steps are necessary to reach a fair and accurate assessment of the
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nominee.

Upon completion of the investigation, the investigator submits an informal report
on the nominee to the Chair, who reviews it for thoroughness. Once the Chair determines
that the investigation is thorough and complete, the investigator then prepares the formal
investigative report, containing a description of the candidate’s background, summaries
of all interviews conducted (including the interview with the nominee) and an evaluation
of the candidate’s professional qualifications. This formal report, together with the
public portion of the nominee’s completed Senate Judiciary Committee questionnaire and
copies of any other relevant materials, is circulated to the entire committee, composed of
fourteen “circuit” members and the Chair. After carefully considering the formal report
and its attachments, each member independently submits his or her vote to the Chair,
rating the nominee "Well Qualified,” "Qualified" or "Not Qualified.” An investigator who
is not a current member of the Standing Committee would not vote.

I would like to re-emphasize that an important concern of the Committee in
carrying out its function is confidentiality. The Committee seeks information on a
confidential basis and assures its sources that their identities and the information they
provide will not be revealed outside of the Committee, unless they consent to disclosure
or the information is so well known in the community that it has been repeated to the
Committee members by multiple sources. It is the Committee's experience that only by
assuring and maintaining such confidentiality can sources be persuaded to provide full
and candid information. However, we are also alert to the potential for abuse of
confidentiality. The substance of adverse information is shared with the nominee, who is

given a full opportunity to explain the matter and to provide any additional information
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bearing on it. If the information cannot be shared with the nominee, it is not included in

the formal report and is not considered by the Committee in reaching its evaluation.

B. The Investigation of the Nominee

The Standing Committee has issued three evaluations on the nomination of Brett
Kavanaugh. This is due to the fact that Mr. Kavanaugh has been nominated once (2003)
and re-nominated twice (2005 and 2006). It is the established practice of the Standing
Committee to conduct a further investigation on any nominee who is re-nominated, and
the extent and scope of that further investigation is often influenced by the length of time
that has passed from the date of the original evaluation and rating. Whenever a
supplemental evaluation is performed, copies of all previous confidential formal reports
on the nominee are reproduced, and presented to every member of the Standing
Committee for review before they vote, alongside the new formal report. Thus, it is
important that every supplemental evaluation performed goes back to the end-date of the
original formal report, and brings the investigation forward from that point. That is what
occurred here.

Concern has been raised that the most recent rating from the Standing Committee
somehow results solely from a “change in personnel” on the Committee. In fact, such is
not the case. Indeed, no less than six members who served on the Standing Committee
before August, 2005, and who continue to serve today, changed their votes on this

nominee from “Well Qualified” to “Qualified” between the rating issued on February 16,

* Appointments to the Standing Committee are made by the incoming ABA President, and according to the
ABA Constitution, all new appointments to this committee begin their service at the conclusion of the ABA
Annual Meeting, which is generally in August of each year.
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2005, and the rating issued April 3, 2006.

There are at least three general reasons to support the most recent rating given
this nominee. First, there was a wider universe of individuals contacted during the
supplemental evaluation, than during the initial formal report or its update. The Standing
Committee generally requires, at a minimum, 40 to 60 contacts with judges, lawyers and
others in any nomination it is reviewing, although an evaluator is certainly free to do
more. In 2003 there were 55 such contacts regarding Mr. Kavanaugh. In 2006, there were
91 such contacts. Nineteen more judges and seventeen more lawyers with potential
knowledge about Mr. Kavanaugh were contacted, and not all of the original 55 contacts
were summarily repeated. Thus, in 2006 a larger group of individuals was given the
opportunity to share with the Standing Committee knowledge of the nominee’s integrity,
professional competence, and potential for judicial temperament.

Second, some individuals who may have had no contact with the nominee in 2003
were now individuals who had crossed paths with him. Some in public service or in the
practice of law in 2003 were now no longer active, having been replaced in some
measure by others. And, simply put, events and times had moved on, creating new and
different developments and landscapes in which the professional qualifications of the
nominee could be viewed, that were not present in 2003 or even 2005.

Third, it should be pointed out that with both earlier ratings issued by the Standing
Committee, there was a “minority Qualifed” as part of the vote. The official rating by the
Standing Committee has always been and remains the majority rating, yet nonetheless it
is important to underscore that some members of the 2003 and 2005 Standing Committee

considered this nominee to be “Qualified.”
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The Standing Committee takes most seriously its responsibility to conduct an
independent, non-political, non-ideological examination of the professional qualifications
of judicial nominees. There is no bright-line litmus test as to whether a nominee is “Well
Qualified” or “Qualified.” The Backgrounder makes clear that “(t)o merit a rating of
‘Well-Qualified,” the nominee must be at the top of the legal profession in his or her legal
community; have outstanding legal ability, breadth of experience and the highest
reputation for integrity; and either demonstrate or exhibit the capacity for judicial
temperament.”

The Backgrounder also makes clear that “(t)he rating of ‘Qualified’ means that the
nominee meets the Committee’s very high standards with respect to integrity,
professional competence and judicial temperament and that the Committee believes that
the nominee will be able to perform satisfactorily all of the duties and responsibilities
required by the high office of a federal judge.”

It is, at its most basic, the difference between the “highest standard” and a “very
high standard.” Our rating is not the result of tallying the comments - pro and con - about
a particular nominee. Nor is it about politics or ideology or empirical data. Rather, in
making our evaluation, we draw upon our previous experiences, the information and
knowledge we gain about the nominee during the course of our investigation, and our
independent judgment.

From the outset in 2003, even with an earlier rating of “Well Qualified” for this
nominee, there were considerations arising from confidential interviews and other
background information that act to explain the thread of “Qualified” running through the

Standing Committee evaluations. The 2003 confidential record makes it clear that there
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were then-present concerns regarding this nominee’s breadth of professional experience.
It was noted that he had never tried a case to verdict or judgment; that his litigation
experience over the years was always in the company of senior counsel; and that he had
very little experience with criminal cases. Indeed, it is the circumstance of courtroom
experience that fills the transcripts that make the record before the Court of Appeals, and
concerns were expressed about the nominee’s insight into that very process. Nonetheless,
a substantial majority saw other overriding factors that supported a rating of “Well
Qualified.”

The additional interviews conducted in 2006 expanded upon those earlier
concerns. One judge who witnessed the nominee’s oral presentation in court commented
that the nominee was “less than adequate” before the court, had been “sanctimonious,”
and demonstrated “experience on the level of an associate.” A lawyer who had observed
him during a different court proceeding stated: “Mr. Kavanaugh did not handle the case
well as an advocate and dissembled.” Other lawyers expressed similar concerns,
repeating in substance that the nominee was young and inexperienced in the practice of
law.

Further, the 2006 interviews raised a new concern involving his potential for
judicial temperament. Unlike the earlier 2003 final report and 2005 updated report, the
recent supplemental evaluation contained comments from several interviewees with more
recent experience with the nominee, which caused them to characterize the nominee as
“insulated.” One interviewee suggested that much of his concern about the nominee
being insulated was due, understandably, to the nominee’s current position. as Staff

Secretary to the President. However, this interviewee remained concerned about the
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nominee’s ability to be balanced and fair should he assume a federal judgeship. And
another interviewee echoed essentially the same thoughts: “(He is) immovable and very
stubborn and frustrating to deal with on some issues.” Both issues—his professional
experience and the question of his freedom from bias and open-mindedness—were
brought up (along with others) with the nominee during his 2006 interview, and he was
provided a full opportunity to address them in detail as part of our supplemental
evaluation material.

This nominee enjoys a solid reputation for integrity, intellectual capacity, and
writing and analytical ability. The concern has been and remains focused on the breadth
of his professional experience, and the most recent supplemental evaluation has enhanced
that concern. When taken in combination with the additional concern over whether this
nominee is so insulated that he will be unable to judge fairly in the future, and placed
alongside the consistently praiseworthy statements about the nominee in many other
areas, the 2006 rating can be seen in context. A substantial majority of the Standing
Committee believes that Mr. Kavanaugh is indeed qualified to serve on the federal bench.

Thank you for the rather unique opportunity to present these remarks.
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Facsimile: {202) B62-1762

May 18, 2006

Honorable Arlen Specter, Chair
Committee on the Judiciary
United States Senate
Washington, DC 20510

Re: Brett Kavanaugh, nominee to the U.S. Court of Appeals for the
District of Columbia

Dear Chairman Specter:

During the teleconference hearing on Monday, May 8, between Members and
staff of the Senate Judiciary Committee and members of the ABA Standing
Committee on Federal Judiciary (FIC) to discuss FIC’s recent evaluation of
Brett Kavanaugh, your nominations counsel, Pete Jensen, asked us to submit a
written response to three issues raised during the telephone exchange. This
letter responds to that request.

1. Inresponse to the suggestion that FIC’s 2006 rating of the nominee, which
differed from its 2005 rating, was the result of a change in composition of FIC,
I explained that eight members of the current committee were also members of
the committee in 2005, when the earlier evaluation was rendered. I disclosed
that six of those eight members had changed their votes from “well-qualified”
in 2005 to “qualified” in 2006. Mr. Jensen asked if the other two “carryover”
members changed their vote from “qualified” to “well-qualified.” 1 was unable
to answer with certainty at the time. I have now had an opportunity to review
the voting record of the committee and the answer is that the other two
members who participated in both evaluations did not change their votes.

2. Mr. Ajit Pai, on behalf of Senator Brownback, asked how many nominees
have received three evaluations. After explaining that such a statistic would
only be available and useful for comparative purposes for the period covering
2001 to the present because of the change in our role in 2001 from conducting
pre-nomination evaluations (for which there are no records) to conducting post-
nomination evaluations, [ told Mr. Pai that I would have to get back to him with
an answer. From 2001 to the present, FJC has evaluated nine additional
nominees three times. These are the only nominees we have evaluated more
than twice. A chart listing the nominees and their ratings is attached for your
reference.
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3. Mr. Jensen asked if FJC had ever been asked to testify for a lower court nominee who had
received a “qualified” rating. I responded that to our knowledge this had only happened once
before, during a confirmation hearing for J. Harvie Wilkinson, III, nominated to the U.S.
Court of Appeals for the Fourth Circuit. Mr. Jensen asked us to provide additional
information regarding the circumstances for our testimony, including whether we testified
before or after his nomination was reported out of the Senate Judiciary Committee.

FIC testified during a hearing on the nominee held on August 7, 1984, which was called after
the nomination was on the Senate floor to help end a filibuster of the nominee (Congressional
Record, p.S.9658-9, August 2, 1984: unanimous consent agreement to hold a further hearing
on the Wilkinson nomination on August 7, 1984, with witnesses specified, followed by
cloture vote on August 9).

Judge Wilkinson was first nominated in 1983 (98th Congress, 1st Session). His nomination
was withdrawn at the end of the 1% Session and resubmitted at the start of the 2™ Session in
January 1984. On November 14, 1983, and again on January 31, 1984, FIC apprised the
Senate Judiciary Committee that the nominee had received a formal rating of Q (sm)/ NQ
(min). FJC was not asked to testify at an earlier hearing on the nominee. During the August
7, 1984, hearing, FIC was asked questions about its process and whether its rating was
influenced by alleged lobbying of members of the committee on behalf of the nominee,
including telephone calls from Justice Lewis F. Powell, Jr. to three of the six ABA members
who had voted on the nomination and were present at the hearing. When it was disclosed
that the three members contacted by Justice Powell had given him the minority rating of
"NQ," the issue was dropped. Two days later, the nominee was confirmed by a vote of 58-
39.

Please let us know if you have additional questions, and we will be happy to respond.

Sincerely,

At 475

Stephen L Tober
Chair

cc: The Honorable Patrick Leahy
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Bush II Nominees

Rated More Than Twice for the Same Position by FJC

During

107% Congress - May 15, 2006, 109" Congress

(January 3, 2001-May 15, 2006)

Nominee # of Date of Court Rating
Ratings Nomination
*Boyle, Terrence W. 3 5/9/01 4th Circuit Q unanimous
1/7/03 Q unanimous
2/14/05 WQ unanimous
Griffin, Richard A. 3 6/26/02 6t Circuit WQsm/Qmin
1/7/03 WQsm/Qmin
2/14/05 WQsm/Qmin
Kavanaugh, Brett M. 3 7/25/03 DC Circuit WQsm/Qmin
2/14/05 WQsm/Qmin
1/25/06 Qsm/WQmin
Ludington, Thomas L. 3 9/12/02 USDC: Eastern | WQ unanimous
1/7/03 District of MI | WQ unanimous
2/14/05 WQ unanimous
McKeague, David W. 3 11/8/01 6th Circuit WQsm / Qmin
1/7/03 WQsm/ Qmin
2/14/05 WQ unanimous
Neilson, Susan Bieke 3 11/8/01 6 Circuit WQ unanimous
1/7/03 WQ unanimous
2/14/05 WQ unanimous
Owen, Priscilla R. 3 5/9/01 5th Circuit WQ unanimous
1/7/03 WQ unanimous
2/14/05 WQ unanimous
Pickering, Charles W. 3 5/25/01 5th Circuit WQsm/(Qmin
1/7/03 WQsm/Qmin
2/6/04 WQsm/Qmin
Pryor, William H. 3 4/9/03 11 Circuit Qsm/NQmin
3/12/04 Qsm/NQmin
2/14/05 Qsm/NQmin
Saad, Henry W. 3 11/8/01 6th Circuit Qm/WQmin
1/7/03 Qm/WQmin
2/14/05 WQsm / Qmin

* Bolded entries indicate rating changed for nominee.
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SENATE JUDICIARY COMMITTEE HEARING ON THE NOMINATION OF BRETT
M. KAVANAUGH TO THE U.S. COURT OF APPEALS FOR THE D.C. CIRCUIT

Senator John Cornyn
Statement for the Record

Thank you, Mr. Chairman.

Here we are again. It's been nearly three years since the President
nominated Brett Kavanaugh to the United States Court of Appeals for
the D.C. Circuit. And it's been over two years since Mr. Kavanaugh
came before this Committee and ably answered many tough—and

even perhaps some unfair—questions.

In fact, Mr. Kavanaugh answered more than 165 questions at that first
hearing in April 2004. Following that hearing, he submitted answers to
nearly 350 written questions from Democrat Senators on this
Committee. That's over 500 questions that he has answered for this
Committee, on the record—prior to today’s hearing. And | would point
out that this total does not include Mr. Kavanaugh’s answers to the
Judiciary Committee's detailed questionnaire, his interviews and other
screening by the ABA Standing Committee, and his one-on-one

meetings with Senators from both sides of the aisle.

| wouid submit that, even before today’s hearing began, it's clear that
Brett Kavanaugh has been one of the most poked and prodded circuit

court nominees in history. He is a known commodity if ever there was
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one. Through all of this, Mr. Kavanaugh has remained patient, good-

natured, and forthcoming.

So | feel compelled to state the obvious: today’s hearing has very little
to do with Brett Kavanaugh at all. Everyone knows that this
Committee is set to vote straight along party lines—just like the
Committee’s vote on Justice Alito—and that’s a real shame.

That was why some members on my side, including myself, were
initially opposed to a second hearing. But I've had a change of heart.
I've concluded that this hearing is a valuable chance for the American
people to hear from my colleagues on the other side. A chance to be
reminded of the other side’s approach to judicial nominations. A
chance to learn why most of them so vigorously opposed Chief Justice
John Roberts and Justice Samuel Alito. And a chance to be reminded
of why they continue to oppose so many of the supremely qualified

judicial nominees of this President—like the nominee before us today.

The tone and tenor of this nomination and this hearing are reminiscent
of the Roberts and Alito confirmation battles. We are meeting under
the cloud of the Minority Leader’s recent threats of a filibuster. These
filibuster threats have been noted by my side—and have certainly

captured the attention of the American people.
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Here we are today, just a few months removed from the bitter,
partisan Alito hearings. A filibuster threat hung over those hearings as
well. Recall that a filibuster of Justice Alito’s nomination—organized
from Davos, Switzerland—was attempted on the Senate floor. That
filibuster failed because Justice Alito had earned the bipartisan
support that this Committee had denied him.

We've already heard about Brett Kavanaugh's stellar qualifications—
his three judicial clerkships, including a stint with Justice Kennedy on
the Supreme Court, his public service with the Solicitor General's
office and the executive branch, and his experience as an advocate
on behalf of both the “big guy” and the “little guy"—to use the other
side's descriptions. Like Chief Justice Roberts and Justice Alito, Brett
Kavanaugh's intellect is first-rate. And like Chief Justice Roberts and
Justice Alito, Brett Kavanaugh firmly believes in judicial restraint. He
believes that judges should not make the law, but should simply apply
the law made by the people’s representatives. Like those two fine
Supreme Court nominees, Brett Kavanaugh will not rewrite our
Constitution and invent new rights out of thin air. He will respect the

legislative choices made by the American people.

| remain convinced that the reason | supported Roberts and Alito—
their philosophy of judicial restraint—is the same reason their
detractors opposed their nominations. And it's the same reason they

oppose Brett Kavanaugh. The sad fact is that there are some in this
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country who do not want judges who respect the legislative choices

made by the American people.

There are some in this country who have views that are so liberal they
have no chance to persuade the American people to accept them.

For example, there are some who want to end traditional marriage
between only one man and one woman. There are some who want to
continue the barbaric practice of partial birth abortion. There are

some who even want to abolish the Pledge of Allegiance.

For these people, the only way they will ever see their views enacted
into law is to circumvent the American people and to pack the courts
with judges willing to impose their liberal agenda on the rest us. They

believe in judicial activism because judicial activism is all they have.

Of course, they will never say they believe in judicial activism. They
know the American people do not favor judicial activism. They know
the American people believe in democracy and do not want unelected

judges making the laws in this country.

So like the Roberts and Alito nominations, Brett Kavanaugh's
qualifications are beyond reproach—and his opponents are forced to
grasp for any means they can find to defeat his nomination. 1 am

reminded of the statement made by Nan Aron, President of the



97

Alliance for Justice, and one of Justice Alito’s biggest detractors. As

Ms. Aron put it: “you name it, we'll do it” to defeat Judge Alito.

So here we are again. Very little has changed since Mr. Kavanaugh's
first hearing two years ago. The objections to his nomination still
proceed as follows. First, he lacks the proper experience. In the
alternative, he's got the wrong kind of experience. And, mixed up
somewhere in there, he's represented the wrong clients. As this
hearing should demonstrate, each of these objections is flimsy at best.
Today Mr. Kavanaugh will be introduced by two distinguished
members of the judiciary—Judges Stapleton and Kozinski—men for
whom he served as a law clerk. | am confident that they will speak to
the qualities Mr. Kavanaugh possesses—qualities that make him an
outstanding nominee: extraordinary inteliect, legal experience,
integrity, respect in the legal community, and a commitment to
interpreting law rather than making it. These are the qualities that this
President seeks in federal court nominees. He found these qualities
in Chief Justice Roberts and Justice Alito—and has certainly found
them in Brett Kavanaugh.
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From the of fhee of’

Senator Edward M. Kennedy

o/' [Vassachusetts

FOR IMMEDIATE RELEASE CONTACT: Laura Capps/Melissa Wagoner
May 9, 2006 (202) 224-2633

STATEMENT OF SENATOR EDWARD M. KENNEDY ON NOMINATION OF BRETT
KAVANAUGH

(AS PREPARED FOR DELIVERY BEFORE SENATE JUDICIARY COMMITTEE)

The Constitution gives the Senate the important responsibility of reviewing judicial
nominations to guarantee that federal judges are truly independent, rather than merely a political
extension of the White House. We must assure ourselves that judicial nominees, especially
appellate nominees - particularly those to the D.C. Circuit - have the experience, ability, and
temperament, for that key court, and a commitment to enforcing the basic constitutional and
federal statutory protections that are central to our American democracy. If their primary
qualification is partisan loyalty, they do not belong on any federal court, let alone the D.C.
Circuit.

No matter where they live, all Americans are affected by appointments to the D.C.
Circuit. It has a unique role among the federal courts in interpreting federal power. It’s been
given exclusive jurisdiction over many laws that protect consumers, employees’ rights, civil
rights, and the environment.

It’s the only federal appellate court that can hear appeals on rules to protect the
environment under the Clean Air Act and the Safe Drinking Water Act. It has exclusive
jurisdiction over constitutional challenges to the North American Free Trade Act. It decides far
more appeals than any other circuit of decisions by the National Labor Relations Board on unfair
labor practices. As a practical matter, because the Supreme Court can review only a small
number of lower court decisions, the judges on the D.C. Circuit often have the last word on
interpretations of these important rights.

As a result, the Committee needs to take special care in considering judges for lifetime
positions on the D,C. Circuit. We must be confident that appointees to this prestigious court
have the highest qualifications and ethical standards, and will fairly interpret the laws,
particularly laws that protect our basic rights.
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The ABA has now completed three evaluations of Mr. Kavanaugh’s qualifications. Each
time they look more closely, his rating goes down, and now a majority of that committee does
not believe he can meet their highest standard for federal nominees. Chairman Specter properly
concluded that the ABA’s downgrading justified a Judiciary committee hearing to review the
details of their investigation and determination. But apparently the White House feared what the
ABA would say in public, because at the last minute, we were presented with a private telephone
conference call in which most members were unable to participate and no Senator was able to
join for more than a few minutes.

The White House fears were justified, since the ABA’s testimony and responses to staff
questions raised a host of new questions which should be answered by the ABA and then by the
nominee in open session. Among other revelations, it appears that, contrary to White House
claims that changes in committee membership caused the downgrade, in fact many members of
the ABA committee downgraded their own assessments of the nominee based on new
information.

We don’t know whether the nominee will be any more responsive now than he was in his
original hearing three years ago and in his long-delayed answers to written questions two years
ago.

So we have a lot to do to meet our constitutional responsibilities in this matter. Yet we
are told that we must meet some artificial deadline for dealing with this nomination in
Committee. That’s uncalled for, and it would be irresponsible of us to consider this nomination
until all the relevant questions have been asked and fully answered.

To start with, Mr. Kavanaugh has the heavy burden of showing that his White House
experience qualifies him for this Court. He has less than half the average legal experience of
D.C. Circuit nominees, having worked as an attorney for just over fourteen years, counting the
time he spent as a law clerk. He’s been a practicing attorney for only ten years, and he’s never
tried a case on his own or taken a case to verdict. When asked to name his ten most significant
cases on his Senate questionnaire, Mr. Kavanaugh could identify only five in which he appeared
in court, and only two in which he served as lead counsel.

So if, as a White House lawyer, he was not pursuing legal issues, he has a problem. If he

was involved in legal issues, we need to know what they were, and what he did, and what he
thought.

For example, I asked Mr. Kavanaugh whether he had any experience handling labor law
matters. He couldn’t provide a single example of work in this area - not one. Instead, he made
only a vague reference to his work as a law clerk and his brief time in the Justice Department.
He also couldn’t give even one example showing that he has any experience involving the
Endangered Species Act, the Clean Air Act, the Safe Drinking Water Act, or any other aspect of
environmental law. Yet the D.C. Circuit plays a critical role in deciding questions under these
statutes.
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Mr. Kavanaugh is clearly intelligent and well-educated, but there’s no question he lacks
the depth of knowledge and legal experience that we expect for judges on the D.C. Circuit. The
qualifications that he does have are weighted heavily toward partisan politics.

Whether you agree or disagree with the political positions he’s advanced during his
career, there’s no question that he’s been a partisan political operator, not a litigator.

Much of his public service has been in the current Bush White House, where his duties
included recommending some of the President’s most bitterly divisive judicial nominees. His
best known work before the White House was investigating the death of Vincent Foster during
the Clinton years, and drafting portions of the infamous Starr report.

He states that he worked on the Circuit nomination of Jay Bybee, the author of the
notorious memorandum that provided a blueprint for the Administration’s torture policy. He
never provided that memorandum to us, so we were forced to vote on Bybee’s life-time
appointment to the federal bench without ever knowing his full record. We need to know
whether Mr. Kavanaugh knew anything about the Bybee torture memo at any time before Bybee
was confirmed.

Today, when the need is great to de-politicize the nominations process, and members of
both parties have expressed a desire for judges who will rise above partisan political interests, it
is hard to see why the majority is pressing this candidate. President Bush says he wants
independent judges, but his nominations speak louder than any words. He has nominated a clear
partisan to one of the nation’s most important federal court of appeals — a person who has clearly
shown through his own role in the nominations process that he views judges as political actors,
not impartial decision-makers.

That is the real issue in this hearing, and it’s wrong to duck it.

#iHt
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Statement of Senator Patrick Leahy
Ranking Member, Senate Judiciary Committee
Hearing on the Nomination of Brett Kavanaugh

May 9, 2006

Today marks the fifth anniversary of the day that this President announced his first group
of judicial nominees and began his court packing efforts. I went to the White House in
good faith that May five years ago to try to work with the President to fill the scores of
vacancies left open when Republican Senators stalled more than 60 of President Clinton’s
nominees. Thereafter, first as Chairman of the Senate Judiciary Committee and later as
its Ranking Member, I worked hard to treat those nominees more fairly than Republicans
had treated President Clinton’s nominees. We were able to join together to move
nominations expeditiously, including the confirmation of five of the nine judges
confirmed from the President’s initial list who were among the 17 circuit court nominees
the Senate confirmed in my 17 months as Chairman. I afforded hearings to a number of
controversial nominees, something my Republican predecessor as Chairman refused to
do. Ivoted for some and, in good conscience, voted against Senate consent for others.

All but one of those initial nominations has run their course. With regard to that one, the
President should heed the call of North Carolina Police Benevolent Association, the
North Carolina Troopers’ Association, the Police Benevolent Associations from South
Carolina and Virginia, the National Association of Police Organizations, the Professional
Fire Fighters and Paramedics of North Carolina, as well as the advice of Senator John
Edwards, and withdraw his ill-advised nomination of Judge Terrence Boyle. Law
enforcement from North Carolina and law enforcement from across the country oppose
the nomination. Civil rights groups oppose the nomination. Those knowledgeable and
respectful of judicial ethics oppose this nomination.

Since President Bush took office in January 2001, the Senate has confirmed 240 of his
judicial nominees, including two Supreme Court Justices. One hundred of those judges
were confirmed during the 17 months when there was a Democratic majority in the
Senate compared to 145 judges in the other 45 months under Republican control.
Unfortunately, as demonstrated by the recent withdrawals of several nominations—
Claude Allen among them-- all too often this White House seems more interested in
rewarding cronies and picking political fights rather than being thorough in selecting
lifetime appointments of judicial officers who are entrusted with protecting the rights of
Americans.

The difficult and controversial nomination and re-nomination of Judge Terrence Boyle
and that of the nominee before us today are further signs that the Bush-Cheney
Administration and its allies in the Senate are more interested in picking election year
fights rather than well-qualified judges.

At a time when the Senate should be addressing Americans’ top priorities, including
ways to make America safer, the war in Iraq, rising gas prices, health care costs, stem cell
research, comprehensive immigration reform and the reauthorization of the Voting Rights
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Act, the President and his Senate allies, instead, try to divide and distract from fixing real
problems by pressing forward with controversial nominations.

The siren call of the special interest groups on the right is urging the Senate Republican
leadership toward confrontation over controversial judicial nomination, again. The
Senate’s job is to fulfill our duty under the Constitution so that we can assure the
American people that the judges confirmed to lifetime appointments to the highest courts
in this country are being appointed to be fair and protect their interests rather than to
advance a political agenda.

The Senate Republican leadership is ready to cater to the extreme right-wing and special
interest groups agitating for a fight over judicial nominations. These are the same narrow
interest groups that opposed the nomination of Harriet Miers to the Supreme Court and
forced the President to withdraw her nomination after he said that he would never do so.

With burgeoning scandals throughout the Administration, with word last week of yet
another investigation, this one into poker parties at the Watergate and limousine services
and who knows what else, with reports of lucrative government contracts being steered to
cronies, with the investigations arising from the criminal convictions of Jack Abramoff,
Michael Scanlon, and Duke Cunningham, we meet today to hear from a White House
loyalist and insider.

With the sudden resignation last Friday of the President’s hand-picked head of the CIA,
America witnessed another “heck of a job” accolade to an Administration insider leaving
a critical job undone. What is desperately lacking throughout this Administration is
accountability. A Republican-controlled Congress has not provided a check and has
made it all the more important for the courts to be that check to preserve our rights and -
way of life, to check the Government’s overreaching.

This hearing gives this young man another chance to show his independence. Unless he
demonstrates that capacity, T will oppose this nomination. Ihope that he will start by
using this opportunity to correct his testimony from his 2003 hearing and testify
straightforwardly about the Administration’s resistance to compensating the 9/11 families
when [ insisted that be part of the legislation granting the airlines special benefits.

Last year, when the President nominated Harriet Miers, a woman who had not gone to
Ivy League schools but had a more impressive background of legal experience than this
nominee, Republicans questioned her qualifications and demanded answers about her
work at the White House and legal philosophy. They defeated her nomination before
allowing her a hearing. It appears that Republicans are back to their rubberstamping
routine with every Senate Republican ready to approve this nomination without question
or deliberation.

I'had hoped, as we discussed in open session last Thursday, the Committee would hear
from ABA representatives today on why they took the unusual step of lowering Mr.
Kavanaugh’s initial ABA rating after two years. The White House had put out the word,
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falsely, that this was merely the result of a change in the membership of the ABA
evaluation committee. We now know that was not correct. In fact, three-quarters of
those who continue on the Committee -- who voted previously on this nomination --
downgraded the nomination based on the recent interviews and review. One judge who
presided over a case involving Mr. Kavanaugh said his argument was “less than
adequate” and described him as “sanctimonious” and as someone who demonstrated
“experience on the level of an associate.” Others interviewed by the ABA raised concerns
about Mr. Kavanaugh’s ability to be balanced and fair given his many years in partisan
positions working to advance a political agenda. Mr. Kavanaugh was described by
interviewees as “insulated” and “immovable and very stubborn and frustrating to deal
with on some issues.” These are not qualities that make for a good judge.

His work for the past six years at the White House leads to many questions that require
answers before we can proceed. What matters is he familiar with at the White House that
he will recuse himself from as a judge, if confirmed? Will he protect the rights of the
American people to know about their Government given the secrecy policies of this
Administration, which he helped design? How did he exercise good judgment while
serving in the important Staff Secretary position? And, as I have said, where is the
demonstration of his independence from the policies of this Administration? Ilook
forward to answers to these questions and others as this Committee seeks to fulfill its
responsibilities to the Senate and the American people.

HHE#AH
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