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The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer.

Let us pray:

We praise You, O God, for all of Your
comings among us. You have excellent
things to teach us, for Your wisdom is
more valuable than rubies. Your power
established the heavens and drew the
horizon on the oceans.

Strengthen and encourage our Sen-
ators, giving them a sense of Your
abiding presence. May they honor Your
name in their thoughts, words, and ac-
tions. Give them compassion for the
poor and helpless, and use them to res-
cue the perishing.

Bless our great land and make it a
beacon of hope for our world. Give us
the graciousness to serve one another
in all humility, following Your exam-
ple of sacrifice. Fill us with Your hope
that we may celebrate now that glo-
rious day when You will reign forever
as Lord of all. Amen.

——
PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the

pledge of allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———————

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

——————

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will be a pe-
riod for the transaction of morning
business for up to 2 hours, the first 30
minutes under the control of the ma-

Senate

jority leader or his designee, the sec-
ond 30 minutes under the control of the
Democratic leader or his designee, the
third 30 minutes under the control of
the Senator from Arizona, Mr. MCCAIN,
and the final 30 minutes under the con-
trol of the Democratic leader or his
designee.
———

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
acting majority leader is recognized.

———

SCHEDULE

Mr. MCCONNELL. Mr. President, this
morning there will be a 2-hour period
for morning business. Following that
time, the Senate will resume consider-
ation of S. 5, the Class Action Fairness
bill. As the majority leader noted last
night, we made substantial progress on
the bill yesterday. Senator FEINGOLD’S
amendment on remand limit is pend-
ing. It is our desire to have that vote
around 12:30 or so today.

We will also need to dispose of the
Durbin amendment on mass actions. I
know that discussions continue with
respect to that Durbin amendment.

We are not aware of any other
amendments to be offered, and there-
fore it is hoped and expected that we
can proceed to final passage of the
class action bill at a reasonable hour
this afternoon.

Finally, I would say that the two
leaders are close to an agreement on
the consideration of the Chertoff nomi-
nation for next week. We will lock in
that unanimous consent at the first op-
portunity.

Mr. President, I suggest the absence
of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THUNE. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDENT pro tempore. With-
out objection, it is so ordered. The Sen-
ator from South Dakota is recognized.

————

SOCIAL SECURITY

Mr. THUNE. Mr. President, I rise
today for the first time as a Senator
from the State of South Dakota. First
and foremost, I thank the people of
South Dakota for putting their trust in
me, for sending me to fight for their
values and to represent them here in
Washington, DC.

I had the distinct pleasure of serving
the State of South Dakota for three
terms in the House of Representatives,
and now I am looking forward to con-
tinuing my service to South Dakota
and to our Nation here in the Senate. I
decided to run for the Senate because 1
believe we can make better progress on
an agenda that strengthens our Nation
and increases the prosperity of every
American. We have a lot of work to do,
and we should not let partisanship or
political gamesmanship get in the way
of this agenda.

The Senate is known for its delibera-
tive qualities, most commonly mani-
fested through the right to free debate.
This quality is part of the fiber of the
Senate, part of the character that
makes it one of the most august insti-
tutions in the world.

Some of the greatest debates in our
Nation’s history have taken place in
this very Chamber, from the 19th cen-
tury debates on slavery and the Repub-
lic to the 20th century debates on civil
rights and Social Security. While there
is time to debate, we all came here to
solve problems, not pass them on to
our children. I think I speak for many
Members when I say that the only
thing that sustains me when I am away
from my children is the knowledge
that we are improving their lives
through our work. That is why I firmly
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hope that Congress can work together
to do more than simply debate our
problems, but work together to solve
them.

There are some goals that we can all
agree on: a national energy policy that
increases the use of renewable fuels,
more affordable and accessible health
care, and meaningful tort reform. We
are, in fact, on the eve of passing class
action reform that will restore fairness
to the judicial system in this country.
Our tort system is broken and, without
the necessary reforms, beginning with
class action lawsuits, we deny our Na-
tion not only fair and efficient access
to justice, but we allow this problem to
pull our economy downward. Excessive
and often unnecessary litigation ex-
penses cost us in terms of lost jobs,
lost growth, and lost revenues every
day that it goes unabated. We have a
full agenda ahead of us. The American
people have put their trust in us to
make this Nation even greater than it
is today, and we cannot let them down.

Part of the task before us, and the
reason I rise today, is the need to fix
Social Security. Social Security as the
system exists today is in danger. While
the system has provided 70 years’
worth of benefits to our Nation’s retir-
ees, the system as we know it today
will no longer be able to keep that
promise for the next generation.

I understand the intergenerational
aspect of this discussion. My father
turned 85 in December. My mom will be
84 in May. My father has served his
country as a combat pilot in World War
II. He has shot down enemy warplanes
for his country. He and my mother
rely—depend upon Social Security. We
need to keep faith in our promise to
them.

But I also have teenage daughters. I
understand, if we do nothing to im-
prove this system, that our children
and grandchildren will not see the So-
cial Security benefits they are count-
ing on receiving. Today’s seniors, like
my mom and dad back in Murdo, SD,
and those nearing retirement age, can
be assured that their benefits are safe
and sound. The same cannot be said for
my two daughters and the rest of their
generation.

The explanation of why this is hap-
pening is not that difficult to under-
stand. In 1950, there were 16 workers for
every retiree. Today, there are only
three workers for every retiree. Soon
there will be only two workers for
every one retiree. Our Nation is aging
and, as more and more Americans leave
the workforce for retirement, there are
fewer and fewer workers paying into
the system. The current system is
unsustainable given the changing de-
mographics of this country.

Some may ask, When will we start to
see the effects from these changes? The
Social Security trustees have told us
that beginning in 2018, Social Security
will begin paying out more in benefits
than it is taking in. This means that
we will need to start raising taxes, cut-
ting spending, or reducing benefits in
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just 13 years to cover the promises that
have been made to our retirees. In 2042
the system will no longer be able to
pay full benefits without major re-
structuring.

Some will say those dates sound like
they are a long ways off, but as the
Vice President recently put it, some
might be inclined to ‘‘kick the can fur-
ther down the road,” leaving the prob-
lem for another President and another
Congress to fix. Thirteen years is not
that far away. Believe me, if you have
children you know how quickly those
first 12 years can go by, and all of a
sudden you have a teenager. It hap-
pened to me twice with my two daugh-
ters. So the problems with Social Secu-
rity are not going away, and the longer
we wait, the more expensive the solu-
tion will be and the more painful to the
American taxpayer.

The Social Security trustees have
told us that if we wait to solve this
problem, we are facing a $10.4 trillion
shortfall. Experts agree that if we work
on solving the problem today, that cost
will be closer to $1 trillion—$1 trillion
today, $10 trillion later.

My teenage daughters—and I daresay
most Americans—can understand the
dimensions of that problem. It is our
duty to fix this problem now.

Possible solutions are numerous.
Many include personal retirement ac-
counts which would create a nest egg
for younger generations. These vol-
untary accounts would allow younger
workers to save some of their payroll
taxes in a personal account for their
retirement. In fact, they would most
likely be fashioned like the Thrift Sav-
ings Plan that is available to Federal
employees. With personal retirement
accounts, our children and grand-
children will be able to get more out of
the Social Security system when they
retire. In addition, they will have
something to pass on to their children.

No matter how the solution is fash-
ioned, current retirees and those near-
ing retirement do not have to worry
about their benefits. They have put
their time in, and their benefits will be
there for them, no matter what hap-
pens.

I have laid out the stakes here today,
and it is clear that they could not be
much higher. I call on members of both
parties to be open to the ideas that are
put on the table. Refrain from playing
on the fears that often surround this
issue. And for those of you who worry
about political danger in discussing
this issue, know that I am standing
here today before you as a Senator who
has been on the receiving end of many
of those accusations and attacks—the
key words being, I am still standing
here as a Senator today. I believe we
can do more than send and receive po-
litical attacks on this issue. We can
work together to find a strong bipar-
tisan solution.

As those of us here in Washington
begin to debate the issue of Social Se-
curity reform, I ask that we think not
about our next election but in fact

February 10, 2005

about the next generation—our chil-
dren and our grandchildren. The same
goes for seniors. I ask that they fight
the temptation to be concerned about
their next Social Security check, be-
cause it is going to be there, no matter
what. Instead, I ask that they also
think about our children and our
grandchildren. Their future is what
this debate is all about. I for one in-
tend to fight to make it a better fu-
ture. I hope my colleagues in this
Chamber will join me.

I yield the floor.

The PRESIDENT pro tempore. The
Senator from Kentucky.

Mr. McCCONNELL. Mr. President, I
congratulate the new Senator from
South Dakota on his initial speech in
the Senate. I say to him that he could
not have picked a more important
topic than saving Social Security for
our children. I had the pleasure to be
here and listen to his speech. I have
had an opportunity to get to know the
Senator from South Dakota over the
last few years.

I want to say again on behalf of all of
our colleagues, welcome to the Senate,
and congratulations on an outstanding
speech.

Mr. THUNE. I thank the distin-
guished whip for his kind remarks.

The PRESIDENT pro tempore. The
Senator from Utah.

————
SOCIAL SECURITY

Mr. BENNETT. Mr. President, this
morning’s paper has in it once again,
as we often get here in Washington, a
poll. It seems everything we do is fo-
cused on polls and what the people
think. This poll is on the question of
whether there is a crisis in Social Se-
curity. Frankly, the numbers are con-
fusing, because it depends on the defi-
nition. If the question is whether there
is a problem, there is a majority who
say there is a problem; there is a small-
er percentage that say there is a crisis,
and so on. It gets very confusing.

I would like to speak today in answer
to the fundamental question posed by
the poll, and do what I can to shed
some light on the question of what con-
dition Social Security is in.

I am not a newcomer to this. We have
held hearings in the Joint Economic
Committee, while I have been chair-
man, examining this question. We have
a body of institutional knowledge that
we have put together now over the past
year and a half. I want to pose and I
hope answer three fundamental ques-
tions here today that can be the basis
for the debate on Social Security.

Those questions are: No. 1, is there a
problem? No. 2, if so, how big is it? No.
3, when will it hit?

With those three questions in mind,
let us go forward. Individuals come to
me and ask these questions through
the lens of their individual situation. Is
there a problem with Social Security?
They are really asking, Is there a prob-
lem for me in Social Security? The an-
swer to that question is a question:
When were you born?
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Stop and think for a minute of your
own birth date, and then address the
question, Is Social Security going to be
a problem for me? If you were born in
the 1930s, as I was, or if you were born
in the 1940s, as my wife was, or if you
were born in the 1950s, as my nieces
and nephews were, the answer is no,
there is not a problem for you with re-
spect to Social Security. Your benefits
will be paid. They will be paid at the
full level the law requires. You do not
have a problem with Social Security.

If you were born in the 1960s, as my
children were, the question of whether
you have a problem depends on how
long you will live. If you were born in
the 1960s and you live into your
eighties, chances are in the last few
years of your life the Social Security
benefits are going to be cut quite dra-
matically. If you manage to die before
you get to age 80, then you won’t have
a problem.

If you were born in the 1970s, it is al-
most certain you will have a problem.
And if you were born in the 1980s, it is
guaranteed that the Social Security
benefits will have to be cut before you
reach retirement age.

For these young pages sitting here, it
is very clear that if we don’t start to do
something now, you will be penalized
for your youth. The Social Security
benefits will be seriously curtailed for
you.

Let us review some history to put
some flesh on the bones as to whether
there is a problem. Think of Social Se-
curity in these terms: It is a little like
a lottery. A lottery works this way: A
lot of people pay in, and only some peo-
ple get paid out. So it produces winners
and losers. With Social Security, a lot
of people pay in, and not all of them
get money out.

Here are the statistics which dem-
onstrate what has been happening to
this lottery. In the 1940s, 54 percent of
the workers who paid into the system
lived long enough to be winners. This is
the ideal political situation, because
the losers were dead. They were not in
a position to protest that they had paid
in and had gotten nothing out. Fifty-
four percent in 1940 of the men—and in
1940 our workforce and retiree popu-
lation was almost entirely male—got
money out of the lottery and the other
46 percent who had paid in got nothing,
but they weren’t complaining because
they were dead.

But then the women started to join
the workforce, and now women make
up as high a percentage of the work-
force as men, and the age kept going
up. Today, 72 percent of the men who
paid into the lottery are eligible for
benefits, and 83 percent of the women
who paid into the lottery are eligible
for benefits. Whereas it was 54 percent
who were winners in 1940, it is now 80
percent who are winners, and the num-
ber keeps going up.

There is another factor. This shows
how many people get into the winner
side who are going to be drawing
money from Social Security. How long
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did they stay there? In 1940, once a man
got to retirement age, he would stay
there on the average for 12 years.
Women—there were fewer of them who
were in the program—lived for 14.7
years. But the numbers kept going up.
Today, a man will be in the program
for 15 years, and a woman for nearly 20.
The average time people draw out their
Social Security benefits has gone up
from 12 to 18—a 50-percent increase.

You have many more people who get
into the program by virtue of living be-
yond the age of 65, and then once they
are in the program they stay longer.

What is the obvious result of this
kind of change in demographics? Let us
see what has happened to the pool of
people paying in.

In 1945, there were 42 people paying
in for every one person drawing out.
That is true because the program was
still new enough that there were not
enough people old enough to take ad-
vantage of it. That came down dra-
matically, as you would expect it
would, as more and more retirees came
on. In the 1950s, 5 years later, the num-
ber was down to 17. Now it is down to
3, and the projections are that it will
go down to 2. You cannot have that
kind of a lottery where only two people
are paying in for every person who is
drawing out, while the people who are
drawing out are growing as a percent-
age of the whole program.

How do we deal with this? How have
we dealt with this historically over
this period? This is how we have dealt
with it. Take the b50-year period from
1945 to 1995, and this is the list of tax
rates that have been applied to Social
Security. For 50 years of time, we have
run into one of these demographic
problems. We have solved it by raising
the tax rate.

I would like to demonstrate what
Franklin Roosevelt and Congress in
1936 promised the American people on
this issue of tax rates. This is the pho-
tograph of the brochure that was dis-
tributed to every recipient of Social
Security in 1936. ‘“‘Security In Your Old
Age, Social Security Board, Wash-
ington, DC.”

Here is the quote from that pamphlet
that was distributed to every Social
Security beneficiary. ‘‘Beginning in
1949, twelve years from now, you and
your employer will each pay 3 cents on
each dollar you earn up to $3,000 a year.
That is the most you will ever pay.”’

If ever there was a promise the Gov-
ernment made that the Government
broke, that is the promise.

Let us go back to the previous chart
that shows the history.

This is the 3 percent that was prom-
ised in the 1930s; this is the 12.4 percent
we are paying 50 years later. That is a
300-percent increase in tax rate. That is
not 300 percent in dollars. That is a 300
percent increase in the rate to keep up
with the demographic situation we
have seen.

I asked three questions: Is there a
problem? How big is it? When will it
hit?
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I have cited the history. Now it is
time to get prospective and talk about
what is coming.

All of the demographic statistics I
have quoted are shown here on this
chart. It starts in 1950, and here is
where we are now. This is the percent-
age of Americans who are 65 or older. It
has been going up. Yet, it leveled off
starting around 1990, and stayed stable;
even went down a little. But starting
in 2008, something is going to happen. I
stress the 2008, because a lot of the ac-
countants have ignored that year, and
said, No, the crisis is in 2018, or 2042, or
2042 isn’t right, it’s 2052.

Here are the demographic realities of
what we are facing. Starting in 2008,
this line is going to start up dramati-
cally and steeply, and over the period
of the next 30 years the percentage of
Americans who are 65 and older will
double.

When will it hit? It will start to hit
in 2008. That is not a long way off. That
is within the term for which I was just
elected—the 6-year term that the peo-
ple of Utah gave to me—that this prob-
lem is going to start to hit us. We have
to deal with it or 30 years from now we
are going to end up with a population
twice the percentage of the level it is
now and no solution.

Let’s look at what the Social Secu-
rity Administration says this will do.
This is the chart of current benefits,
current law. Here is the revenue line;
here is the cost line. How do we fill in
the hole of the cost line that is much
higher than the revenue line? This hole
by itself is $1.5 trillion. Where is that
$1.5 trillion going to come from to pay
the benefits? It will have to come from
either increased tax revenues or in-
creased borrowing to the public. Or it
will have to come from some kind of
increased rate of return on the money
coming in down here. Those are the
only three ways to deal with it.

We should understand, once again,
the pressure will start in 2008. It will be
gradual but it will build. And over the
next 30 years, it will overwhelm us if
we do not either raise the taxes, cut
the benefits, or increase the rate of re-
turn.

The proposals of what to do about
this range across a wide spectrum of
ideas. The President has focused on an
idea that he thinks will raise the rate
of return on the income coming in.
Others have focused on taxes. That is,
indeed, how we have handled this for
the last 50 years. We have always
raised taxes. Some have said we have
to begin to adjust the benefits. All of
these proposals should be on the table.
All of these proposals should be dis-
cussed in perfectly good faith. I am
willing to discuss anything.

As I said at the outset, we have a his-
tory now in the committee that I have
chaired of examining these issues. We
believe we understand the realities of
the past and the challenges and oppor-
tunities of the future. We are willing to
discuss with anyone any of these pro-
posals and responsibilities.
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Remember, there is a problem. It is
at the very least a $1.5 trillion prob-
lem. It is going to start to hit us in
2008. Surely we in this Chamber can in
good faith recognize these facts and
deal with them in a spirit of coopera-
tion, reach out to the White House and
try to find a solution so these pages
will not, in fact, be penalized for their
youth and find themselves in a situa-
tion where they do not get the benefits
their grandparents and others received.
They will be paying into the system.
They will not get the benefits the oth-
ers have received unless we lock arms,
cooperate, and produce a solution.

My focus today has been to review
the history of where the problem has
been and review the prospective demo-
graphic realities we face. At some fu-
ture time I will outline some of the so-
lutions my committee has discovered
might very well work as we try to find
a way to deal with this very real prob-
lem.

I yield the floor.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The next 30 minutes is under
the control of the Democratic leader or
his designee.

The Senator from Illinois.

——
SOCIAL SECURITY

Mr. DURBIN. Madam President, first
I salute my colleague from Utah. I
agree completely with his conclusion—
completely. We need to get together on
a bipartisan basis and talk about the
future of Social Security. That should
be the starting point.

Unfortunately, it is not the starting
point. The starting point is a proposal
by the administration that we create
this privatization of Social Security.
That is not a good starting point. We
should be able to come together and
agree on some facts. The facts are fair-
ly obvious. They have been certified by
the General Accounting Office and the
Congressional Budget Office. They dif-
fer a little bit from what was just said.

I was in Congress in 1983. We looked
at Social Security and said we have a
serious, immediate crisis: If we do not
do something, and do it now, we will
find ourselves in a position where we
will not be able to meet our promises
to all the retirees who paid into Social
Security their entire working lives.

President Ronald Reagan, a Repub-
lican President, reached across the
aisle to the Speaker of the House of
Representatives, Tip O’Neill, a leading
Democrat, and said: Can’t we find a bi-
partisan way to deal with the most
popular and important social program
in America? Tip O’Neill said: We have
to.

They created a commission with
Alan Greenspan as the Chairman. They
brought real bipartisanship to the
Commission. They did not try to load
it one way or the other which, unfortu-
nately, has happened many times when
it comes to Social Security. This Com-
mission came up with a list of sugges-
tions to Congress. They said: If you do
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these things, Social Security will have
a long life. The baby boomers whom we
know will retire after the turn of this
century, we will be able to take care of
them.

Some of the things they proposed
were controversial: One, increase the
retirement age to the age of 67 over a
period of years; there were suggestions
of taxing Social Security benefits for
higher income retirees; there were cuts
in benefits; there were increases in
payroll taxes. It was a long list, but
each of the proposals in and of itself
was not that extreme or radical. When
it was all said and done, on a bipar-
tisan basis, Congress enacted that law,
changed Social Security.

Let me tell you what we bought for
the political courage of President Ron-
ald Reagan and Speaker Tip O’Neill in
1983. What we bought was, literally, 59
years of solvency for Social Security.
We came together and solved the prob-
lem.

There are people ever since who have
been carping about and criticizing the
1983 bipartisan approach, but I am glad
I voted for it. I am glad because I can
stand and face those retiring and say
we faced the problem and we solved the
problem.

Frankly, that is what we have to ac-
knowledge today. The future problems
are, in fact, long-term future problems
for Social Security. What we know now
is obvious and has been certified and
found to be true; that is, untouched,
unchanged, without a single amend-
ment to the Social Security law, no
changes whatsoever, Social Security
will make every payment to every re-
tiree, with a cost-of-living adjustment,
every month, every year, until 2042—
according to the Congressional Budget
Office, 2052. So for 37 years, Social Se-
curity is intact, solid, performing, and
solvent. Some say it is beyond that.
Some say at the end of 47 years we will
reach a point where we will not be able
to meet every obligation.

Think of that. There is not a single
program in our Federal Government
today that we can say with any degree
of certainty will be here 3 years from
now. We can say with certainty, under
the current law, Social Security will be
there 37 years from now making every
single promised payment.

What happens after 37 years? It is
true, we will have taken the surplus in
Social Security and spent it down. And
then we look at the receipts coming in
and the interest earned and some esti-
mate we can only pay 70 to 80 percent
of our Social Security obligation. Now
that is a challenge. How do we make up
the difference? How do we make up the
difference of the 20 to 30 percent that
needs to be made up in Social Secu-
rity? It is a problem that could be 40
years away. Today, if we sat down and
made bipartisan, commonsense sugges-
tions for changes in Social Security,
much as we did in 1983, we can come up
with a reasonable solution. Instead,
what has the administration proposed?
The President has come forward and
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said: We have to change Social Secu-
rity as you know it. The program that
has served America for almost 70 years,
this program, we should change dra-
matically.

So we asked the President, What do
you have in mind? He says people
should be able to take part of the
money they are currently putting into
payroll taxes and put it into private or
personal accounts. That is appealing to
some people because they think they
would rather invest it in a mutual fund
because they think they can make
more money than the Social Security
Administration can make. Other people
say, well, what if you invest it in the
mutual fund and it does not make as
much money as in Social Security?
Isn’t there a risk involved?

There certainly is.

And then there are equally important
questions. If you are going to take this
money out of Social Security that was
supposed to go toward paying current
retirees, who will make up the dif-
ference? The President does not answer
the question. The budget of the Presi-
dent does not answer the question. And
in comes a memo from the White House
which projects one of their solutions to
Social Security is to change the way
benefits are calculated. Currently, the
formula is based on a wage index. It is
based on the increase in wages. The
White House memo says we ought to
base it on the prices index, the in-
creases in the cost of living. It does not
sound like much, but it is a substantial
change.

As we play out this White House sug-
gestion, what we find is alarming.
What the White House memo proposed
would lead to a 40-percent decrease in
Social Security benefits. So we step
back and say, wait a minute. If we do
nothing in the year 2042 we can see a
20- to 30-percent decrease in our pay-
ments in Social Security. But if we buy
into the President’s approach we know
we will see a 40-percent decrease. How
can that be a good solution? The Presi-
dent’s plan does not make Social Secu-
rity any stronger. The President’s plan
makes Social Security even weaker.

Then there is the Kkicker, the one
thing that the administration does not
want to talk about. This administra-
tion says their budget is focused on
taming the budget deficit. I have to
tell the President quite honestly, if
you do not include in your budget the
cost of the Iraq war, and you do not in-
clude in your budget the cost of
privatizing Social Security, it is not
complete, it is not an honest budget.
We know in a period of the first 10
years we could have anywhere from
$750 billion to $2 trillion added to our
national debt. So you say to the Presi-
dent, How are you going do make up
that difference, that you will take the
money out of Social Security for pri-
vate accounts and create that addi-
tional national debt? How are you
going to pay for that?

Well, we will add it to the debt of
America. For all the young people, the
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pages that have been referred to in the
Senate who are now becoming the ob-
ject of many of our speeches, I don’t
think we are doing any favors by cre-
ating private accounts and saying, in-
cidentally, here is a $2 trillion debt, a
little mortgage for you to consider. Do
not forget about your student loans
and getting married and buying that
first car and buying that home; here is
a little debt from Uncle Sam that is
part of the President’s proposal.

When I listen to the President’s pri-
vatization approach, I have to say
there are several aspects that trouble
me. First, this is not a crisis. We are
not going to be in dire emergency cir-
cumstances in 2008. According to the
Congressional Budget Office, almost 50
years from now Social Security is sol-
vent. Social Security is making every
single payment. Yes, we have a chal-
lenge beyond that. Secondly, the Presi-
dent’s plan does not make Social Secu-
rity stronger, it makes it weaker. And
third, if this is such an obvious answer,
why won’t the President include this in
his budget? You cannot take a plan se-
riously if the President does not put it
in his budget.

I will yield to the Senator from Utah
for a question.

Mr. BENNETT. Madam President,
the Senator from Illinois began by say-
ing that the facts were different than
those I had outlined. I would ask him
to tell me where my facts are wrong.
He referred to the GAO and the CBO,
all of which are fully aware of the facts
I quoted, and all of which, to my under-
standing, endorsed the facts I quoted.
So I would like to know where factu-
ally I was in error.

Mr. DURBIN. I thank the Senator
from Utah. I am afraid I did not hear
his exact words, but he referred to the
year 2008 as being a critical year.

Mr. BENNETT. That is correct.

Mr. DURBIN. As I understand it, we
are currently collecting more from our
workers across America for Social Se-
curity than we currently need to pay
out to retirees. This has been the case
since the mid-1980s because we saw this
big tsunami of the baby boom genera-
tion coming at Social Security. This
year, we may be collecting as much as
twice the amount we need to pay the
Social Security retirees, building up
this surplus.

So to suggest we have this terrible
situation today where we cannot meet
the obligations of Social Security, or
that we are going to have it in 2008, or
that we are going to have it in 2018 is
wrong. By all of the Government agen-
cies mentioned by the Senator from
Utah, we are going to make every sin-
gle payment in Social Security for 37
years, maybe 47 years. There is no cri-
sis because we prepared for this. It is as
if we understood in a family situation
that we are not going to earn enough
money in the outyears to make a go of
it, so we save money and take it from
our savings account for those lean
years. That is what we are doing for
Social Security.
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To suggest this is a crisis we did not
anticipate, I was here when we did an-
ticipate it. President Reagan and Tip
O’Neill, in anticipation of it, came up
with a good, bipartisan approach.

I yield to the Senator from Utah for
another question.

Mr. BENNETT. Madam President, is
the Senator from Illinois aware of the
fact that the Comptroller General of
the United States, who runs GAO, has
used the 2008 figure because the 2008
date is the date the baby boomers start
to retire? Is the Senator from Illinois
aware of the fact that I did not say
there is a looming crisis that hits us in
2008, that what I said was the pressure
on the Social Security system will
begin in 2008 and will build from that
date to the point that ultimately $1.5
trillion will have to be raised to fill in
the hole in the trust fund, once we
cross the line where the amount com-
ing in does not meet the amount going
out, and that the 2008 figure is the be-
ginning of the crisis? By no means did
I imply or state that 2008 was indeed a
crisis point.

Mr. DURBIN. Madam President, re-
claiming my time, let me concede to
the Senator from Utah, if I misstated
his position, I apologize. I do want to
make it clear, though, that I sincerely
disagree with your conclusion. To sug-
gest we are facing a crisis in 2008 is to
suggest we did not anticipate what will
happen in 2008, and that is plain wrong.

In 1983, we anticipated the baby
boomer generation, larger numbers of
retirees, and we did something about it
because we made changes in the law.
Because we are prepared for the baby
boomers, we will not be in crisis in
2008. We will have the money to pay
every single baby boomer every penny
promised.

That is the point many on the other
side of the aisle want to overlook. They
want to overlook what we did in 1983.
Instead, they should look to that as a
model for what we should do in 2005.

If we want to do something for Social
Security, let’s do it on a bipartisan
basis.

Mrs. MURRAY. Madam President,
will the Senator from Illinois yield for
a question?

Mr. DURBIN. Madam President, be-
fore I yield, I would ask the Presiding
Officer, how much time is remaining in
morning business on our side?

The PRESIDING OFFICER. There is
15 minutes 45 seconds remaining.

Mr. DURBIN. Madam President, I
will make a statement that will take
about 7 or 8 minutes on Medicare pre-
scription drugs. Then I will yield the
remainder of the time to the Senator
from Washington.

Mrs. MURRAY. Madam President,
that would be great. Can I ask the Sen-
ator to yield for one question on Social
Security?

Mr. DURBIN. I am happy to yield to
the Senator for one question.

Mrs. MURRAY. Madam President, I
listened carefully to the discussion of
the Senator from Illinois on Social Se-
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curity, and I am curious, because I
heard the President say if you are 55 or
older you are fine, you will be OK
under his new plan. He is targeting it
to everybody else. But as I listened to
the Senator talk about the fact that
money would be taken out of the pay-
roll tax, and we also would be increas-
ing the debt by substantial amounts,
do you think someone who is 55 today
is going to be OK under this plan 10
years from now when they retire and
money has been taken out of the pay-
roll tax?

Mr. DURBIN. Madam President, in
response to the question of the Senator
from Washington, I obviously cannot
answer that because no one knows
what this privatization plan would do
exactly. It certainly is not healthy for
the Social Security system to see pay-
roll taxes that had been anticipated
and dedicated to paying retirees being
removed and put into private invest-
ments with the risk attached to them.
So I do not think there is any cer-
tainty for any retiree if the President
cannot come up with more details on
what he plans to do. I, for one, think
the President’s plan weakens Social
Security and does not strengthen it.

(The remarks of Mr. DURBIN and Mrs.
MURRAY pertaining to the introduction
of S. 341 are printed in today’s RECORD
under ‘‘Statements on Introduced Bills
and Joint Resolutions.”)

The PRESIDING OFFICER. The Sen-
ator from Washington.

————————

BUDGET IMPACT ON VETERANS

Mrs. MURRAY. Madam President,
one week ago we walked across the
Capitol to hear President Bush outline
his priorities for the Nation when he
issued his State of the Union Address.
On that night, President Bush told all
of us and the Nation that the document
reflecting his priorities, his fiscal year
2006 budget, ¢ substantially re-
duces or eliminates more the than 150
government programs that are not get-
ting results, or duplicate current ef-
forts, or do not fulfill essential prior-
ities.”

Less than a week after delivering
that address, the President unveiled
his budget that defines exactly what he
sees as those nonessential priorities.
What are they? Students; our ports and
our borders; accessible health care; nu-
clear waste cleanup.

In addition, his budget has not one
dollar—that is right, not one single
dollar—for the two top priorities the
President talked about that night. His
two top priorities: Social Security
transition, and making the tax cuts
permanent. Both of those items are
completely ignored in his budget. This
is a camouflage budget that we have
been presented, and it is meant to hide
the truth from American families.

What the President should know is
that families in my home State of
Washington and across the country are
concerned about the security of their
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jobs, the security of their commu-
nities, access to affordable health care,
and quality education.

Unfortunately, rather than inspiring
confidence, I believe the President’s
budget leaves too many Americans
questioning the future. On issue after
issue, this budget falls short of what
our communities need today to move
forward and to feel secure.

What I would like to focus on is this
budget’s impact on one group that we
absolutely must take care of, and that
is our Nation’s veterans. We have no
greater obligation as elected officials
than to take care of those who have
taken care of us. Unfortunately, I fear
this administration is failing in this
most important responsibility. After
asking thousands of soldiers to serve us
overseas, this administration is not
making their health care and their
well-being a priority when they cease
being soldiers and become veterans.

Access to first-class care should be a
reality for all veterans, especially
while our Nation is at war. The Presi-
dent’s budget may have a few small
steps in the right direction, but, sadly,
he does not go far enough to meet the
needs of all veterans. If this budget and
its misguided proposals were enacted,
it would devastate veterans’ health
care. Payroll and inflation increases
for doctors, for nurses, for medications
cost more than $1 billion. But the
President has proposed to give the VA
only half what it needs. To make up for
the shortfall, the budget forces more
than 2 million so-called middle-income
veterans to pay more than double for
their needed medications and to pay a
$250 enrollment fee. That is not what
we promised veterans when we asked
them to serve us overseas.

In addition, the President’s budget
actually continues to ban some vet-
erans from coming to the VA for care.
So far under this flawed policy, 192,260
veterans have been turned away across
the country, including more than 3,000
in my home State. This sends the
wrong message to our troops overseas.
They need to know we are there for
them when they return home.

Sadly, this budget also destroys the
relationship between the VA and our
States. After the Civil War, the VA has
supported the cost of veterans who re-
side in our State VA nursing homes.
But this budget now calls on States to
cover the entire cost of care for many
veterans in these cost-effective nursing
homes.

To make this budget add up, the
President calls for $590 million in un-
specified efficiencies. Thousands of
nurses and other providers will be cut,
thousands of nursing home beds will be
shuttered, and more than 1 million vet-
erans will no longer be able to afford to
come to the VA for care.

You don’t have to take my word for
this. Listen to the head of the VFW
who addressed this issue in Commerce
Daily a few days ago. John Furgess,
who heads the Veterans of Foreign
Wars, said the administration’s pro-
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posed $880 million increase in veterans
health care only amounts to an in-
crease of about $100 million because the
budget proposes that veterans shoulder
a $250 enrollment fee and an increased
copay on prescription drugs in addition
to nursing home cuts. Furgess said:

Part of the federal government’s deficit
will be balanced on the backs of military
veterans, because it’s clear that the proper
funding of veterans’ health care and other
programs is not an administration priority.

There is more. Before the budget was
even sent to Congress, I read this in
the New York Times:

Richard B. Fuller, legislative director of
the Paralyzed Veterans of America, said:
“The proposed increase in health spending is
not sufficient at a time when the number of
patients is increasing and there has been a
huge increase in health care costs. It will not
cover the need. The enrollment fee is a
health care tax, designed to raise revenue
and to discourage people from enrolling.”

Mr. Fuller added that the budget
would force veterans, hospitals, and
clinics to limit services. He said:

We are already seeing an increase in wait-
ing lists, even for some Iraq veterans.

The story went on to say that there
are already some hospitals with wait-
ing lists for Iraqi veterans:

In Michigan, for example, thousands of vet-
erans are on waiting lists for medical serv-
ices, and some reservists returning from Iraq
say they have been unable to obtain the care
they were promised. A veterans clinic in
Pontiac, Mich., put a limit on new enroll-
ment. Cutbacks at a veterans hospital in Al-
toona, Pa., are forcing some veterans to seek
treatment elsewhere.

And yesterday, in an editorial titled
“Penalizing Veterans,” the Boston
Globe said:

It is a sign of how desperate the Bush ad-
ministration is to protect tax cuts for the
wealthy while also trying to reduce runaway
deficits that it would call for veterans to pay
more for their health benefits. Congress
should reject this proposal out of hand and
put enough money into veterans’ health care
to end the inexcusable waiting lists at many
veterans’ facilities.

I ask unanimous consent to print the
editorial in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Boston Globe, Feb. 9, 2005]
PENALIZING VETERANS

It is a sign of how desperate the Bush ad-
ministration is to protect tax cuts for the
wealthy while also trying to reduce runaway
deficits that it would call for veterans to pay
more for their health benefits. Congress
should reject this proposal out of hand and
put enough money into veterans’ health care
to end the inexcusable waiting lists at many
veterans’ facilities.

Under the Bush proposal, veterans would
have to pay an enrollment fee of $250 for VA
care. Their copay for prescription drugs
would rise from $7 to $15 for a monthly pre-
scription. The administration lamely defends
these charges by noting that they are for
‘“‘higher-income’ veterans without service-
connected disabilities. According to Joe
March of the American Legion, the adminis-
tration defines ‘‘higher income’ as $25,000 or
more, which hardly qualifies as the Boca
Raton set. A VA spokesman said the income
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level is based on local conditions. He could
not provide a national average.

The goal of the administration, which has
made similar proposals in the past, is to save
close to a half-billion dollars by coaxing
more than 200,000 veterans to seek care in
other venues. But increasing numbers of
older Americans have been turning to VA
clinics and hospitals because they have lost
their employment-based insurance and dis-
covered that Medicare will not start cov-
ering prescription drug costs until 2006.
Many of these veterans do not have afford-
able alternatives. According to Representa-
tive Stephen Lynch of South Boston, vet-
erans in his district often have to wait eight
months to see a doctor.

Treatment of veterans without service-re-
lated disabilities 1is considered ‘‘discre-
tionary’’ spending by the Department of Vet-
erans Affairs. Veterans’” advocates think
this care should not be discretionary but
mandatory, like Medicare. In spite of the
growing number of veterans from recent
wars, the increasingly severe health needs of
older veterans, and overall increases in
health costs, the administration is asking
for just a 2.7 percent increase for ‘‘discre-
tionary” health care. Veterans groups favor
an increase of 25 percent.

That is not realistic, but it is a reflection
of the frustration the advocates feel knowing
that inadequate spending for veterans’
health is undermining the unwritten promise
of lifetime care that many veterans believe
was made to them when they took the oath.

‘“Veterans’ health care is an ongoing ex-
pense of war,” the American Legion’s na-
tional commander, Thomas Cadmus, said
yesterday. It is particularly wrong-headed
for the administration to squeeze veterans
when some of the armed services have had
trouble filling their ranks. Congress should
tell the Bush administration that veterans,
who enlisted to help their nation, should not
be enlisted anew, involuntarily, and bur-
dened with the job of balancing the budget.

Mrs. MURRAY. As my colleagues can
see, I am not alone in my concern for
this budget’s tremendous impact on
our veterans. Unfortunately, the wide-
spread outrage at this budget is not
limited to its impact on veterans. I
could speak for much time on this floor
about my concern about the other pri-
orities our country faces—health care,
education, and nuclear waste cleanup.

As a member of the Budget Com-
mittee, I raised some of these concerns
yesterday with the Director of the Of-
fice of Management and Budget. I was
pretty disappointed with OMB Director
Bolten’s responses to our questions on
energy policy, on veterans, and on a
number of other issues that came be-
fore the Budget Committee. This morn-
ing, Secretary Snow is addressing the
committee. I will leave the floor now
to attend that hearing. I hope we get
better responses from him.

But for now, let me just say that it
seems to me that President Bush be-
lieves that in his budget veterans are a
nonessential priority. That is an in-
sult. It is an insult to them, to their
service, and their sacrifice. I know I,
along with many of my colleagues, will
not stand for this assault on our vet-
erans. They deserve better.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. McCAIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. McCAIN and Mr.
LIEBERMAN pertaining to the introduc-
tion of S. 342 are located in today’s
RECORD under ‘‘Statements on Intro-
duced Bills and Joint Resolutions.”)

Mr. McCAIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER (Mr. EN-
SIGN). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

CLASS ACTION FAIRNESS ACT OF
2005

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 5, which the
clerk will report.

The legislative clerk read as follows:

A bill (S. 5) to amend the procedures that
apply to the consideration of interstate class
actions to assure fairer outcomes for class
members and defendants, and for other pur-
poses.

Pending:

Durbin (Modified) Amendment No. 3, to
preserve State court procedures for handling
mass actions.

Feingold Amendment No. 12, to establish
time limits for action by Federal district
courts on motions to remand cases that have
been removed to Federal court.

Mr. SPECTER. Mr. President, 1
thank Senators on both sides of the
aisle for their cooperation in moving
this class action bill. We reported it
out of committee a week ago today and
started the opening debate on it on
Monday afternoon and then proceeded
in a very timely fashion. The prospects
are good that we will conclude action
on the bill today. A unanimous consent
agreement is currently in the process
of being worked out, and we will know
in the next few minutes precisely what
will happen.

We are going to proceed in a few min-
utes to the amendment offered by the
Senator from Wisconsin, Mr. FEINGOLD,
which would impose some time limits
on the courts which, as I said at the
committee hearing last week, I think
is a good idea. I advised Senator FEIN-
GoLD that I would feel constrained to
oppose it on this bill because of the
procedural status, where the House of
Representatives has been reported to
accept the Senate bill provided it
comes over as what we call a clean bill,
without amendments.

But as I said to Senator FEINGOLD,
and will repeat for the record, I had
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heard many complaints about delays in
our Federal judicial system. I believe
that is an appropriate subject for in-
quiry by the Judiciary Committee on a
broader range than the issue specifi-
cally proposed by Senator FEINGOLD. It
is in the same family.

I want to be emphatic. We are not
impinging in any way on the independ-
ence of the Federal judiciary, their dis-
cretionary judgments. But when it
comes to time limits, how long they
have these matters under advisement, I
think that is an appropriate matter for
congressional inquiry. It bears on how
many judges we need and what ought
to be done with our judicial system
generally. So that will be a subject
taken up by the Judiciary Committee
at a later date.

I think the Senate bill—this may be
a little parochial pride—is more in
keeping with an equitable handling of
class action bills than is the House bill.
For example, the House bill would be
retroactive and apply to matters now
pending in the State courts, which
would be extraordinarily disruptive of
many State court proceedings. I think
it is fair and accurate to say that the
House bill is more restrictive than the
Senate bill and our Senate bill, I think,
is a better measure to achieve the tar-
geted objective of having class actions
decided in the Federal court with bal-
ance for plaintiffs and for defendants as
well.

So we are moving, I think, by this
afternoon, to have a bill which will be
ready for concurrence by the House,
and signature by the President, and
that I think will be a sign that we are
moving forward on the legislative cal-
endar.

The Senator from Louisiana is going
to seek recognition in a few minutes. I
thank my distinguished colleague, Sen-
ator HATCH, the former chairman, who
has agreed to come over and manage
the bill during my absence. We are, at
the moment, having hearings on the
bankruptcy bill which we hope to have
in executive session next Thursday, to
move ahead on our fast moving, ambi-
tious judiciary calendar.

I now yield to my distinguished col-
league from Louisiana.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. VITTER. Mr. President, I rise in
strong support of S. 5, the Class Action
Fairness Act of 2005. In doing so, I wish
to recognize and thank them for their
leadership, so many Senators who have
moved the bill thus far, certainly in-
cluding the chairman of the Judiciary
Committee who just spoke, also the
Senator from Iowa, the chief sponsor of
the bill, and also the Senator from
Utah, the former chairman of the Judi-
ciary Committee.

I am also an original cosponsor of
this bill, because it would protect con-
sumers from some of the most egre-
gious abuses in our judicial system.

Let me begin by saying that class ac-
tions are an important part of our jus-
tice system. They serve an important
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purpose when properly defined. No one
would dispute they are a valuable fea-
ture of the legal system. This bill
doesn’t do away with them.

As stated so eloquently by the bill’s
chief sponsor, my colleague from Iowa,
S. 5 is really court reform more than
tort reform. What does it reform? What
is the problem?

The reason we need to pass this bill
is that there are loopholes in the class
action system, and it allows bad actors
to game the system. As a result, in re-
cent years class actions have been sub-
ject to abuses that actually work to
the detriment of individual consumers,
plaintiffs in such cases. That is exactly
who the law is supposed to help.

Additionally, this gaming of the sys-
tem clearly works to the detriment of
business and our economy, and the
need for job creation in forging a
strong economy.

Such abuses happen mainly in State
and local courts in cases that really
ought to be heard in Federal court.

We currently have a system, there-
fore, which some trial lawyers seeking
to game the system in an effort to
maximize their fees seek out some
small jurisdiction to pursue nationwide
cookie-cutter cases, and they act
against major players in a targeted in-
dustry. Often, these suits have very lit-
tle, if anything, to do with the place in
which they are brought. Rather, law-
yers select the venues for strategic rea-
sons, or for political reasons, a practice
known as forum shopping.

These trial lawyers seek out jurisdic-
tions in which the judge will not hesi-
tate to approve settlements in which
the lawyers walk away with huge fees
and the plaintiff class members often
get next to nothing. The judges in
these jurisdictions will decide the
claims of other State citizens under
their unique State law. They will use
litigation models that deny due process
rights to consumers and defendants.

Often the decisions coming out of
these hand-picked and carefully se-
lected venues are huge windfalls for
trial lawyers and big law firms and a
punch line for consumers and the peo-
ple the lawyers claim to represent.
There is now in our country a full
blown effort aimed at mining for jack-
pots in sympathetic courts known as
“magnet courts’ for the favorable way
they treat these cases.

Let us look at a few examples of ex-
actly what I am talking about. Perhaps
the best example nationwide, in terms
of preferred venues for trial lawyers, is
Madison County, IL, where class action
filings between 1998 and 2000 increased
nearly 2,000 percent. There is actually
an example of a South Carolina law
firm filing a purported class action on
behalf of three named plaintiffs. None
of them lived in Madison County, IL,
but the lawsuit was filed in that juris-
diction against 31 defendants through-
out the United States. None of those
defendants were located in Madison
County. These lawyers based the al-
leged jurisdiction on the mere allega-
tion that some as yet unknown class



S1226

member might happen to live in Madi-
son County.

I have a law degree. That is stunning
to me. You can imagine how astound-
ing and silly and ridiculous that seems
to the American people, small business
owners, and consumers around the
country. So Madison County is a great
example of one of these magnet juris-
dictions. Once their reputation as a
magnet jurisdiction is established,
they attract major nationwide lawsuits
that deal with interstate commerce—
exactly the types of lawsuits that
should be decided in the Federal court.

As noted in one study:

Virtually every sector of the United States
economy is on trial in Madison County,
Palm Beach County, FL, and Jefferson Coun-
ty, TX—long distance carriers, gasoline pur-
chasers, insurance companies, computer
manufacturers and pharmaceutical devel-
opers.

Let us review some of the outrageous
decisions that this gaming of a broken
system produces.

The Bank of Boston case, where class
action members actually lost money
when their accounts were debited to
pay their lawyers $8.5 million; the
Blockbuster settlement, where the
class action members received coupons
off their next rentals while their law-
yers were paid $9.256 million; and, the
Cheerios case where the plaintiffs got
coupons for cereal, while the lawyers
reaped $1.75 million—coupons that,
quite frankly, they could have gotten
in the Sunday local newspaper.

Sad to say, this is hitting home in
my home State of Louisiana as well,
because one of the jurisdictions that is
appearing more and more on the list of
these magnet jurisdictions is in Lou-
isiana, Orleans Parish, the city of New
Orleans.

I have mentioned how this gaming of
the system is a huge disservice so
many times to the consumers that
were allegedly harmed. They get cou-
pons or next to nothing. In one case,
they had to pay even after the award.
It is also a huge cost to business and a
huge drain on the American economy.

Small businesses are already spend-
ing, on average, $150,000 annually on
legal fees. The tort system costs U.S.
small business $88 billion per year. This
is all money that could be used to hire
new employees or to improve benefits.
I have long been concerned that Lou-
isiana is increasingly becoming a part
of this trend.

I mentioned a minute ago Orleans
Parish, which is clearly showing up
more and more on the list of these
magnet jurisdictions. This is bad for
our Louisiana efforts at job creation. It
is a serious negative for companies
looking to locate in our State.

I will quote from an amicus brief
filed at the Louisiana Supreme Court
in the case of Sutton Steel and Supply,
Inc., Kate Davis, and Mestayer and
Mestayer, APLC v. Bellsouth Mobility,
Inc. In that brief, they said:

In a recent poll of more than 1,400 in-house
general counsel and other senior litigators at
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public corporations Louisiana was
ranked 46th for its treatment of class ac-
tions, out of the 48 States that permit class
action suits in their courts.

The study they cited is the Chamber
of Commerce study done in March 2004,
and the amicus brief continues:

Importantly, 80 percent of the respond-
ents—these are businesses now, job cre-
ators—indicated that they perceive fairness
of the litigation environment in a State
‘‘could affect important business decisions at
their company, such as where to locate or do
business’ and with good reason.

Of course, many small businesses are
dragged down by what are known as
Yellow Page lawsuits. In these cases,
hundreds of defendants are named in a
lawsuit, and it is their responsibility to
prove they are not culpable. In many
cases, plaintiffs named defendants
using vendor lists, or even lists lit-
erally from the Yellow Pages of certain
types of businesses, be they auto sup-
ply stores, drugstores, what have you,
in a particular jurisdiction.

Imagine what this means to your
State’s job creation efforts when na-
tional attention is brought to your
local jurisdiction because it is a new
magnet jurisdiction—a new Madison
County, IL. The only jobs that you will
be creating are legal positions for the
flyby lawsuit filed by out-of-Staters
hoping for a payoff from your local in-
dustries and companies.

I have identified the problem, gaming
a broken system. We have identified
the real and negative results of that
problem, hurting the actual consumers
who are supposed to be helped, and
costing business and job creation in
your State, including my home State
of Louisiana, enormous amounts, in-
cluding in terms of jobs not created or
lost jobs.

Why is S. 5 the solution?

I believe S. 5 is a careful, reasonable,
and moderate response to the problem
with our class action system. We have
a bipartisan compromise that has been
in the making for 6 years: 6 years of ne-
gotiation, careful study, and careful
compromise. It deserves our support.

The House of Representatives has al-
ready passed similar class action re-
form legislation more than once. I have
personally supported and worked for
that, and voted for that when I served
in the House.

S. 5 provides for Federal district
court jurisdiction for interstate class
action, specifically those in which the
aggregate amount in controversy ex-
ceeds $5 million and any member of a
plaintiff class is a citizen of a different
State from any defendant. Under the
bill, certain class actions with more
than 100 plaintiffs also would be treat-
ed as class actions and subject to Fed-
eral jurisdiction.

The bill provides exceptions for cases
in which Federal jurisdiction is not
warranted. Under the so-called home
State exception and the local con-
troversy exception, class action cases
will remain in State courts if there is
significant connection to a local issue
or event or a significant number of
plaintiffs are from a single State.

February 10, 2005

The bill includes consumer protec-
tions so the real little guy, the plain-
tiff, the consumer who is wronged, is
truly made whole. The bill’s consumer
bill of rights would require, among
other things, that judges review all
coupon settlements and limit attor-
ney’s fees paid in such settlements to
the value actually received by class
members. It would also require judges
to carefully scrutinize net law settle-
ments in which the class action mem-
bers end up losing money in a class ac-
tion settlement, and would prohibit
settlements in which parochial judges
allow some class action members to
have a larger recovery because they
simply live closer to the courthouse.

I am pleased there is bipartisan, bi-
cameral support for a carefully crafted,
well-thought-out measure. S. 5 is long
overdue.

It is also important to say what we
are not doing. This bill is not an at-
tempt to eliminate class action law-
suits. Time and again, it has been said
by parties on all sides that class ac-
tions have a proper place in the legal
system. This bill is a modest effort to
swing the pendulum back toward com-
mon sense, making the system work as
it was intended.

This bill will not move all class ac-
tions to Federal court, only the ones
most appropriately settled there. This
bill will not overload Federal courts
with class actions. They are prepared
to deal with these cases far better than
State courts, many of whom are over-
burdened now. We are also not delaying
justice for plaintiffs. Federal courts
have as good or better records of deal-
ing with class actions in a timely man-
ner.

In closing, our class action system is
rife with abuses. It is gamed. It is bro-
ken. We need to fix it. First, we need to
fix it for the consumers who are hurt
by alleged abuses which are the subject
of this class action litigation. Plain-
tiffs leave feeling cheated because they
receive a token settlement in many
cases for their efforts while lawyers
reap all of the financial benefits.

Second, the system is broken and we
need to fix it so we do not hurt legiti-
mate business, legitimate job-creation
efforts in Louisiana and elsewhere.
Right now, businesses, fearing the
mere threat of legal action, settle
cases—a form of judicial blackmail.
The whole economy is dragged down
and fewer jobs are created as a result.

Third, our system of federalism is un-
dermined today because one State’s
legal system, rather than the legal sys-
tem of the Federal branch of the
courts, is making decisions that affect
many or even all other States. So the
system is not working for anyone but
the lawyers and law firms gaming that
system.

A lot of good, hard work has been put
into S. 5. I compliment again the prime
sponsor, Senator GRASSLEY, as well as
the Judiciary Committee, led by the
Senator from Pennsylvania. I com-
pliment all of their leadership and



February 10, 2005

their respective staff members for their
efforts. I am proud to be a cosponsor of
S. 5. I urge my colleagues to support
and vote for the Class Action Fairness
Act.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, today is
going to be an important day for the
American public because the Senate
will adopt legislation that takes a sig-
nificant step forward in improving our
Nation’s civil justice system. I com-
mend my colleagues on both sides of
the aisle for coming together on this
very important bipartisan bill. Our
work in this body bodes well for the
Senate’s ability to tackle important
issues in the 109th Congress.

Let me now take a couple of minutes
to address the pending amendment,
Senator FEINGOLD’s amendment, that
would add a provision to S. 5 requiring
Federal courts to consider remand mo-
tions in class actions within a specified
period. This amendment is based on the
questionable premise that Federal
courts move too slowly and consumer
claims will stall while plaintiffs are
waiting for courts to rule on jurisdic-
tional issues.

In fact, in many cases, Federal courts
move more quickly than the State
courts. Resolving remand motions is
always their first course of business,
and we are moving these cases to Fed-
eral courts.

The amendment also fails to recog-
nize the important considerations a
judge must make as part of a remand
decision. Like other amendments that
have been offered, this proposal would
result in a less workable bill, not a bet-
ter one. This amendment should be re-
jected.

The fact is, the Federal courts do not
drag their feet in dealing with remand
motions. Federal courts always con-
sider jurisdictional issues first, as they
must, before allowing discovery or
other substantive motions. The Su-
preme Court has repeatedly held that
jurisdiction is a threshold matter that
must be decided prior to other sub-
stantive issues in a case. Courts take
up jurisdiction as the first course of
business already. The amendment is,
therefore, unnecessary.

I also want to correct the misunder-
standing that Federal courts drag their
feet in dealing with class actions gen-
erally. This is not the case. In fact,
Federal courts generally move more
quickly than State courts when it
comes to class actions. A recent 2004
study by the Federal Judicial Center
found that State courts are far more
likely than Federal courts to let class
actions linger without ruling on class
certification. Moreover, the median
time for final disposition of a civil
claim filed in Federal court throughout
this country is 9.3 months; the median
time to trial in a civil matter in State
court is 22.5 months. Let me repeat
that: 9.3 months in Federal courts
versus 22.5 months in State courts for
civil claims to be disposed. The dates
showing the Federal courts act more
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than twice as fast as State courts come
from the nonpartisan Administrative
Office of the United States Courts.
There is simply no evidence that
States proceed more quickly. Thus, the
alleged problem that this amendment
would fix is nonexistent. It does not
exist.

Take, for example, the case cited by
Senator FEINGOLD yesterday, Lizana v.
DuPont. It did take a year to rule on
the motion to remand, but it is my un-
derstanding that the court’s docket re-
veals at the time the court was consid-
ering the motion, there were numerous
briefings and motions on both sides and
numerous hearings to determine
whether to remand. The court was
hardly sitting on its hands. If any-
thing, this case shows that the courts
may require more than 180 days to
make a correct decision. They were
moving, and moving ahead, and moving
ahead with dispatch. But it was a com-
plicated case and it took a little
longer. It may very well take more
than 180 days, and in some cases, it cer-
tainly will.

Another case cited in support of the
amendment was Gipson v. Sprint. But
when you look at the facts, the facts do
not show much support for the amend-
ment at all. Again, it is my under-
standing the docket reveals that the
court was very busy on the case before
the ruling on the motion to remand
was even handed down. In fact, one of
the motions the court was contending
with was a motion for continuance
filed by, you guessed it, plaintiffs’
counsel. This means it was the plain-
tiffs who wanted the court to delay its
ruling. How can anyone complain
about the time it takes for a district
court not to rule on a remand motion
when there are scores of docket entries
in a single year and the plaintiffs
themselves were seeking delays?

Some opposed to this amendment
suggested that defendants will use re-
moval as a delay tactic, but Federal
law already penalizes defendants who
engage in such tactics. The Federal law
governing removal gives judges discre-
tion to make a defendant pay the
plaintiff’s attorney’s fees if remand is
granted. In addition, rule 11 of the Fed-
eral Rules of Civil Procedure gives Fed-
eral judges the authority to levy sanc-
tions for frivolous filings. Thus, the
law already addresses concerns about
improvident removals.

The bottom line is that this amend-
ment will make it unnecessarily dif-
ficult for judges to issue fair rulings in
these more complicated cases. And
class actions generally are more com-
plicated cases. By forcing judges to de-
cide remand motions by a certain date,
as the Feingold amendment would do,
that amendment fails to recognize that
in some cases the jurisdictional issues
will be complex, requiring discovery,
substantial briefing, and hearings be-
fore the judge.

At times, courts consider several re-
mand motions jointly in order to con-
serve judicial resources, such as in
multidistrict litigation, or MDL, as it
is called, and this may, in a limited
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number of complex cases, result in a
slightly longer time period for resolu-
tion as well. Forcing judges to rush
these issues in all cases regardless of
their complexity could result in a de-
nial of due process in these cases where
the judge cannot fully comprehend and
resolve the issue, or issues, in the time
allotted by the Feingold amendment.

The reality is that most remand mo-
tions will be decided in less time than
the amendment requires, but in some
cases they will require more time. We
should not create rules of law that
force judges to decide issues without
full and fair consideration. And that is
exactly what the Feingold amendment
would do.

Finally, there is a reason the time
limits make sense for remand appeals
and not for initial rulings on remand
motions. In contrast to district courts,
which often must develop a factual
record to address remand issues, an ap-
peals court that is asked to review a
remand order will be provided with a
full record from which to reach a deci-
sion. Often, the appeals court’s deci-
sion will be based simply on a reading
of the law, and it will, thus, be less
time-consuming than the district
court’s decision.

Even a 180-day time limit may be too
stringent in some circumstances. Ex-
tending it to district court judges will
make it more difficult for them, in
some cases, to do their jobs in a fair
and efficient fashion.

So I hope our colleagues will vote
down the Feingold amendment. Frank-
ly, it is another poison pill amendment
that would probably scuttle this bill
for another year. We have already been
on this bill for 6 solid years. We have a
consensus in this body to pass it. We
know if we pass it in the form that it
is in, the House will take it. We know
it will become law because the Presi-
dent will sign it into law. Frankly, I
hope this amendment will be voted
down for all of those reasons.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
GRAHAM). Without objection, it is so
ordered.

Mr. HATCH. Mr. President, I would
like to talk more generally about the
Class Action Fairness Act because it
responds to a serious abuse of the class
action system that is on the rise;
namely, the filing of copycat or dupli-
cative lawsuits in State courts.

Over the past several years, we have
seen a rise in the number of class ac-
tion lawsuits filed in a few State courts
known for tilting the playing field in
favor of the plaintiffs’ bar; in other
words, dishonestly, basically, getting
the courts to not do justice. These
courts, referred to as ‘‘magnet courts”
for their attractive qualities to enter-
prising plaintiffs’ lawyers, certify class
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actions with little regard to defend-
ants’ due process rights. They award
substantial attorneys’ fees as part of
class settlements, and they approve
coupon settlements to the class mem-
bers that are sometimes worth little
more than the paper on which they are
printed.

It has not taken the plaintiffs’ law-
yers long to figure out which courts
are good for their bank accounts. There
was an 82-percent increase in the num-
ber of class actions filed in Jefferson
County, TX, between the years of 1998
and 2000. During the same time span,
Palm Beach County, FL, saw a 35-per-
cent increase. The most dramatic in-
crease, however, has occurred in Madi-
son County, IL. Madison County has
seen an astonishing 5,000-percent in-
crease in the number of class action fil-
ings since 1998.

Let me just refer to this bar chart. It
shows that the number of class actions
filed in State courts has skyrocketed
under current law: Palm Beach County,
35 percent in just 2 years or 3 years;
Jefferson County, 82 percent in the
same 2 or 3 years; and Madison County,
over 5,000 percent. And then this chart
shows the overall increase in State
courts: 1,315-percent growth.

Now, in their effort to gain a finan-
cial windfall in class action cases,
some aggressive plaintiffs’ lawyers file
copycat class action lawsuits. This tac-
tic helps explain the dramatic increase
in filings in these magnet courts. Here
is how the copycat class action strat-
egy works: Competing groups of plain-
tiffs’ lawyers, and sometimes even the
same lawyers, file nearly identical
class action lawsuits asserting similar
claims on behalf of essentially the
same class in State courts around the
country. Some lawyers file duplicative
actions in an effort to take a poten-
tially lucrative role in an action. Other
times, these duplicative actions are the
product of forum shopping by the origi-
nal lawyers who file similar actions in
different State courts around the coun-
try, perhaps with the sole purpose of
finding a friendly judge willing to cer-
tify the class.

Because these duplicative actions are
filed in State courts of different juris-
dictions, there is no way to consolidate
or coordinate these cases. As a result
of the separate, redundant litigation of
copycat lawsuits, our already overbur-
dened State courts can become clogged
with complicated class actions that po-
tentially affect the rights and recov-
eries of class members throughout the
entire country.

There is not a single magnet State
court in this country that has not en-
countered the copycat phenomenon.
For example, it is my understanding
that in Shields v. Allstate County Mu-
tual Insurance Company, filed in Jef-
ferson County, TX, in the year 2000,
three named plaintiffs sought certifi-
cation of a nationwide class comprised
of members who were insured by three
insurance companies. At the very same
time this action was brought in Jeffer-
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son County, no fewer than nine similar
actions, representing a similarly situ-
ated class and alleging the identical
claims, were pending in Madison Coun-
ty, IL, against the same insurance
companies.

Another example of copycat lawsuits
is Flanagan v. Bridgestone/Firestone,
filed in Palm Beach County, FL. Now,
this lawsuit was but one of the approxi-
mately 100 identical class actions filed
in State courts throughout the country
in the wake of the Ford/Firestone tire
recall in the year 2000.

One of the most obvious problems
with copycat lawsuits is that they
place new burdens on an already
stressed State court system. Class ac-
tions are large, complex lawsuits with
potential ramifications in jurisdictions
across the country. Our State courts
are courts of general jurisdiction that
deal with issues ranging from domestic
disputes to routine traffic offenses.
They are simply not the best entity to
handle the growing number of these
complex lawsuits being filed across the
country where multiple parties and
multiple issues are involved.

S. 5 will mitigate the growing burden
on our State courts by providing a
means through which truly national
class actions will be resolved in the
most appropriate forum; that is, the
Federal courts.

Over the past several months, I have
heard some opponents of this bill argue
that the Class Action Fairness Act will
somehow result in a delay or even a de-
nial of justice to consumers. They have
argued that State courts resolve claims
more quickly, and that removing these
actions will result in the overbur-
dening of our Federal courts. I have yet
to see or hear a single shred of persua-
sive evidence to support these claims.
In fact, according to the data, a strong
case in the opposite direction can be
made. According to two separate ex-
aminations of the State and Federal
court systems conducted by the Court
Statistics Project and Administrative
Office of the U.S. Courts, the average
State court judge is assigned nearly
three times—nearly three times—as
many cases as a Federal court judge.
The increase of State court class ac-
tions further compounds this burden
and interferes with the ability of the
State court judges to provide justice to
their citizens.

In fact, the Illinois Supreme Court
has repeatedly criticized its own Madi-
son County, IL, State court for its hor-
rible backlog. The backlog is the result
of the local court’s willingness to take
on cases that have nothing to do with
Madison County, the county in which
they sit. In fact, one Madison County
State court judge expressed his willing-
ness to take on cases that have little
or no connection to Madison County,
or even Illinois, for that matter, when
he stated:

I am going to expand the concept that all
courts in the United States are for all citi-
zens of the United States. . . .

The fact is, when cases are accepted
that have nothing to do with the State
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in which they are filed, it is difficult to
see how justice is served. When the
cases are forced to remain in State
court because some plaintiff’s lawyers
have exploited the system by engineer-
ing the composition of the class and
the defendants, both the class members
and the defendants can easily be de-
prived of justice. In some cases, it ap-
pears that the interests disproportion-
ately served are those of the class
counsel who stand to receive millions
in attorney’s fees upon the swift ap-
proval of a proposed settlement while
their clients receive next to nothing.

Despite claims to the contrary, S. 5
will not flood or remove all class ac-
tions to Federal court. Instead the bill
acts to decrease the number currently
falling in State court dockets. Most of
the cases that would be removed to the
Federal courts under the bill are pre-
cisely the type of cases that should be
heard by such courts in the first place;
namely, large national class actions af-
fecting citizens in and around the
country, including the very copycat
lawsuits I have discussed today.

Class actions generally have three
things in common. No. 1, they involve
the most people. No. 2, they involve the
most money. And No. 3, they involve
the most interstate commerce issues.
Taken as a whole, the national impli-
cations of class actions are far greater
than many of the cases filed and heard
by the Federal courts today. With this
in mind, one is left to wonder how any-
one could argue that these actions are
not deserving of the attention of our
Federal courts.

As Chief Justice Marshall noted:

However true the fact may be, that the tri-
bunals of the States will administer justice
as impartially as to those of the nation, to
parties of every description, it is not less
true that the Constitution itself either en-
tertains apprehensions on this subject, or
views with such indulgence the possible fears
and apprehensions of suitors, that it has es-
tablished national tribunals for the decision
of controversies between aliens and citizens,
or between citizens of different States.

When the Framers of the Constitu-
tion created the Federal courts in arti-
cle 3 of the Constitution, they gave
them jurisdiction over cases involving
large interstate disputes, cases such as
class actions. Contrary to the claims of
opponents of this bill, article 3 does not
require complete diversity amongst
parties to a claim.

The Class Action Fairness Act will
also help protect the interests of con-
sumer class members from copycat
lawsuits. When duplicative lawsuits are
pending in different States, a settle-
ment or judgment in any one case has
the potential to make every other
pending case moot. This winner-takes-
all scenario acts as an incentive for
plaintiffs’ lawyers with multiple class
actions to seek a quick settlement in
the case, even if the settlement does no
more than make the lawyers involved
rich. The bona fide claims of the plain-
tiffs to the other class actions are
wiped out by the settlement. That is
not fair, but that is what is happening.
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Sometimes they file multiple suits so
they can force a settlement with a sim-
ple settlement demand. And what com-
pany wouldn’t pay the defense costs to
get out of this type of abusive jurisdic-
tion of the various courts throughout
the country.

What this means is that while one in-
jured consumer in one court of the
country recovers for their injuries, an
identically injured consumer in an-
other part of the country may get
nothing. The quick settlement of a
copycat lawsuit may essentially steal
the ability for similarly situated plain-
tiffs to fully or fairly recover for their
injuries, especially if the forum-
shopped court is going to pull this kind
of stuff and favor certain attorneys
over others and certain clients over
others rather than do what is just
under the law.

Under S. 5, many of these copycat
lawsuits would be removed to Federal
court and consolidated to ensure that
all similarly situated plaintiffs re-
ceived the same recovery under any
settlement. Unlike State courts, Fed-
eral courts are equipped with a mecha-
nism for consolidating similar claims.
In the Federal court system, a judge
may consolidate multiple identical
lawsuits found in various jurisdictions
into one proceeding before a single
Federal court known as the multidis-
trict litigation panel or MDL. The
MDL panel has proven to be a valuable
tool for preventing abuse, judicial
waste, and disparate outcomes in Fed-
eral courts.

Under this system, much of the time-
consuming pretrial activity in the law-
suit is heard by a single court. This
serves to help protect against the
plaintiffs’ lawyer from making a sepa-
rate deal for some plaintiffs that is not
in the best interests of all class mem-
bers. And by the way, for those who
argue that consumers are being hurt by
this bill, guess how many consumers
are hurt by a collusion between plain-
tiffs’ counsel and a particular corpora-
tion to settle in one State that wipes
out everybody else throughout the
country.

That happens. It happens because we
have not solved these problems. This
bill goes a long way toward solving
some of these problems.

S. 5 solves this very problem by en-
suring that a plaintiff’s claim is not ex-
tinguished by the settlement of the du-
plicative action in another part of the
country. This bill protects consumers
in areas where they are not protected
under current law.

Before I close, I want to stress that
this bill does not change substantive
law. The Class Action Fairness Act
does not make it any harder or easier
to file or win a lawsuit unless, of
course, winning is unjustly based upon
an uneven playing field. In other
words, courts who homer the cases be-
cause they want to help certain attor-
neys who have supported them for
their election to those State court po-
sitions.
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This bill is one that is long overdue.
As Chief Justice Rehnquist stated:

We can no longer afford the luxury of State
and Federal courts that work at cross-pur-
poses or irrationally duplicate one another.

This bill is a procedural bill that ap-
plies common sense to streamline the
court system. The underlying sub-
stantive law is the same for class ac-
tions whether they are in Federal or in
State court. This bill is a balanced,
modest approach to solving some of the
most abusive problems in our current
civil justice system. Members on both
sides of the aisle have worked long and
hard to formulate a bipartisan bill, and
we are succeeding in this bipartisan ef-
fort on behalf of the American people.

I steadfastly support the Class Ac-
tion Fairness Act and urge my col-
leagues to do so as well, because it is
the right thing to do. It is the right
thing to do for the legal profession and
for the plaintiffs who deserve com-
pensation.

I have been in some pretty tough
cases in my day, but I have never seen
a case I could not win if the case was
the right thing to bring. I would not
bring it if it were not the right thing to
bring. I loved being in Federal court,
time I could get there. I also loved
being in State court. I never wanted a
judge to lean my way or the other way.
I wanted the judge to be down the mid-
dle, and if that is the case, I thought I
stood a good chance of winning the
case.

We are talking about unfair advan-
tage here in these magnet courts, these
forum-shopped areas. Madison County
has become the ‘‘poster child” for mag-
net courts. It deserves its reputation.

This is an important bill. This is a
bill that makes sense. This bill does
not deprive anybody of rights. This is a
bill that will resolve a lot of these con-
flicts and problems, and it is a bill that
I think will help all within the legal
community to live within certain legal
and moral constraints.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I ask
unanimous consent that at 12:30, the
Senate resume debate on the Feingold
amendment, and that the time be
equally divided in the usual form; pro-
vided that at 12:40, 10 minutes later,
the Senate proceed to a vote in rela-
tion to the Feingold amendment, with
no intervening action or debate and no
amendments in order to the amend-
ment prior to the vote. I further ask
consent that following that vote, de-
bate be equally divided between the
two leaders or their designees until the
hour of 3 p.m.; provided further that
the time between 2:20 and 2:40 be equal-

The
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ly divided between Senator SPECTER
and Senator LEAHY; and that at 2:40,
the final 20 minutes be reserved, with
the Democratic leader in control of 10
minutes, to be followed by the major-
ity leader for the final 10 minutes; pro-
vided further that at 3 o’clock, the
Senate proceed to a vote in relation to
the Durbin amendment, with no
amendment in order to the amendment
prior to the vote. I further ask unani-
mous consent that following that vote
the bill be read the third time and the
Senate proceed to a vote on passage of
the bill, with no intervening action or
debate. Finally, I ask that no other
amendments be in order other than the
two above-mentioned amendments.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRAHAM. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HATCH). Without objection, it is so or-
dered.

Mr. GRAHAM. Mr. President, in light
of the unanimous consent agreement
that will bring this bill to closure,
there is something I needed to get on
the record. I appreciate getting a few
minutes. I intend to vote for the bill.
Everything the Senator said about the
bill is very much true. The Senator
from Utah has been working as chair-
man for years. The legal abuse that the
Senator described is real. This bill
really brings it to an end.

I found Federal court to be a fair
place to try cases. The Senator is also
right about the scope of class action
lawsuits. They involve many people
from different places throughout the
country. We have a good balance in the
bill of when you can be removed. Every
class action is not going to go to Fed-
eral court. If the formula is right, and
if it has enough national impact, Fed-
eral court will be the place to go be-
cause of the abuses described.

Those of us who practiced law for a
living before we got here understand
that the legal system can be reformed.
I admire what the Senator from Utah
and Senators SPECTER and GRASSLEY
have done to bring about reform. But
we find ourselves in a unique political
dynamic with this bill. Our friends in
the House say they want it like we
have it. We all agree there are amend-
ments that could make the bill better
that we would vote for, but the polit-
ical moment will not allow that to hap-
pen. I regret not offering in committee
the amendment I am going to speak
about. I learned from my mistakes
there.

One of the things we have done by
federalizing certain class action law-
suits is we have taken the abuse out of
the system, and we have gone to Fed-
eral court to have a more fair way of
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doing business when the formula is
right and when there is a national im-
pact to stop home cooking.

The reason the diversity clause exists
to begin with is that when you have
two people from different States, you
want to pick a neutral sight. You do
not want to do home cooking. Really,
the whole goal of this bill is to get it in
a neutral site where people can have
their fair day in court. I certainly ap-
preciate that.

But there is another component to
class actions that is missing in this
bill. Class actions, by their very na-
ture, as Senator HATCH described, in-
volve a lot of people from different
places and usually a lot is at stake.
Sometimes it is money. Sometimes it
is a business practice that does not
have a lot of economic effect on one
person, but when you add up the eco-
nomic effect, it is bad for the country.
People are cheating. People are nickel
and diming folks, getting rich at the
expense of the elderly or the infirm, by
taking a few dollars here, and it adds
up to be a very bad situation for the
country. Those type cases lend them-
selves to class action.

There is another group of cases that
could lend themselves to class action,
too. That is when products are not de-
signed right. They are consumer cases
where consumers throughout the coun-
try are affected by the particular be-
havior in question.

Most States have a procedure, when
such cases exist affecting the public at
large, where the judge is able to deter-
mine what is fair in terms of sealing
documents relating to settlements. I
had an amendment that was modeled
after a South Carolina statute—and
over 20 States have a similar statute—
that says in cases where the public’s
interest is present, where there is a
consumer case that affects the health
or well-being of the community at
large, settlements can be sealed, docu-
ments can be made secret to protect
business interests, but only if the judge
determines that the public interest is
also being met.

The amendment I proposed would
have received well over 50 votes in this
body, and I think Senator HATCH would
have been friendly to it. But I under-
stand the effect it would have on the
bill.

The current chairman, Senator SPEC-
TER, and I will have a colloquy for the
record. This is the point of my seeking
recognition.

This bill will leave the Senate and go
to the House in a way to solve abuse,
but I think it is lacking in consumer
protections. The reason I am speaking
today is this colloquy for the record
with Senator SPECTER recognizes the
value of this amendment and a com-
mitment on his part and the commit-
tee’s part to allow this amendment to
move forward at another date, another
time, in another place.

The reason I am agreeing to that is
enough of my colleagues who are sym-
pathetic to the amendment do not
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want to vote for anything that would
derail the bill. I very much appreciate
that because that is the way politics is,
and there is nothing wrong with that
as long as we do not lose sight of the
goal. And the goal is to have a balance,
to take care of abuses, but at the same
time protect the public when the public
needs to be protected.

What I am trying to say is I will not
put my colleagues in a bad spot of hav-
ing to vote down an amendment with
which they agree because I do not have
50 votes. I am mature enough to know
when you can win and when you can-
not. Sometimes it is OK to lose. Liosing
is not bad as long as you feel good
about what you are doing.

I do not want to offer the amend-
ment, have colleagues vote against it,
and create problems unnecessarily, but
I do want my colleagues to know—and
this colloquy will express this—that
this bill needs to be amended and this
problem needs to be addressed. We need
to have a provision that is married up
with the bill that is about to leave the
Senate and go to the House that will
allow a judge, upon motion of the par-
ties, to determine in a situation where
there is a request to keep the settle-
ment secret and seal the documents
from public review, to have a judge to
determine what documents should be
sealed in secret and what documents
should be released to the public, bal-
ancing the needs of business and the
right of the public to know what they
should know about their health and
their safety.

There were class action cases with
the sunshine statute, about which I am
talking, in effect. Without that stat-
ute, deadly lighters, exploding tires,
defective drugs, toxic chemicals, and
faulty automobile designs would not
have been known if it were not for a
procedure for the judge to release cer-
tain documents because the request
was: We will give you money, but you
cannot tell anybody about the under-
lying problem.

Sometimes that is very much unfair.
I have case after case of sunshine stat-
utes allowing the judge to determine
what was in the public interest, to in-
form the public of deadly events, and
peoples lives were saved and their
health was protected.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. GRAHAM. I ask unanimous con-
sent for 2 more minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROTECTIVE ORDERS

Mr. GRAHAM. Mr. President, I ap-
preciate Chairman SPECTER taking the
time to join me in discussing a concern
I have regarding S. 5, the class action
bill. I am still prepared to seek a vote
on my amendment, but based on my
conversations with a number of sen-
ators this week, including Chairman
SPECTER, and in a desire to see this bill
pass as soon as possible, I have decided
not to offer my amendment.

I agreed to support this bill some
time ago because I believe we are long
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overdue for reform in the class action
area. Over the last few years, I have
worked to support this bill in both the
Judiciary Committee and on the senate
floor.

While I have fully supported this re-
form, I have also noticed some areas
where the bill could be improved. I had
hoped to offer an amendment on the
floor regarding protective orders dur-
ing discovery. I am confident that the
amendment that I had hoped to intro-
duce with Senator PRIOR of Arkansas
would have made a significant im-
provement in the area of class action
discovery.

Our amendment is very simple. It is
based on the local rule in South Caro-
lina Federal Courts for obtaining pro-
tective orders for documents. All it
says is, if you want a protective order,
you must make a motion at the begin-
ning of trial, explain why it is nec-
essary for the court to seal your docu-
ments, and provide public notice of the
motion and a description of the docu-
ments. that’s it.

At least 20 states have taken action
to limit secrecy agreements. This type
of scrutiny should be extended
throughout the nation, especially
where we are removing parties from
the protections afforded them by their
States.

And let me be clear. This is not an
onerous burden to place on those seek-
ing protective orders. It is not that far
a departure from the current discovery
rules. We could have gone a lot further;
with higher standards, a presumption
against sealing, and other controver-
sial discovery reforms. However, we are
not seeking to tilt the playing field to
one side or the other, just make sure
some reasonable, well-thought out
ground rules are applied to everyone.

My amendment creates a presump-
tion of openness—it would require the
parties in class action lawsuits to jus-
tify their requests for secrecy, followed
by a medical review of the information
they want the court to keep under seal.

They would have to identify the doc-
uments or information they want
sealed—and most importantly the rea-
sons why it’s necessary to keep them
secret.

They also would have to explain why
a protective order approach is nec-
essary and justify the request based on
controlling case law.

The public would be notified of the
information that was being put under
seal—and a descriptive non-confiden-
tial index of the secret documents
would be provided.

In the end, however, it is still up to
the judge’s discretion, albeit with a
slightly higher standard than currently
exist under the Federal rules of civil
procedure.

I am doing this because I am con-
vinced Federal Judges will come down
on the side of consumer protection
where it’s in the public interest and
come down on the side of secrecy where
merited. In short, while the burden
here is on any party that wants to keep
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something secret, it is not an onerous
task, nor impossible.

Valid trade secrets and proprietary
information—sensitive information
that goes to the heart of a company
being able to compete in the market
place should and will be protected.
There must be safeguards for busi-
nesses—they have a right to protect
valid trade secrets—patents and other
proprietary information. But this isn’t
something that can just go on auto-
matic pilot—there has to be some judi-
cial review and I am confident the pro-
cedures protect all the parties in a
class action lawsuit.

So again, we have merely tried to
find a way to balance the legitimate in-
terests of companies, who we want to
remain strong competitors in the mar-
ketplace, with the public’s interest in
disclosing potentially harmful prod-
ucts or practices.

Our amendment strikes the right bal-
ance because it raises the bar only
slightly for companies to justify why
they need to impose secrecy, using our
courts to do so, but does not force
them to open up their companies to
every passerby simply because they are
defending a lawsuit.

Now there are critics who warn that
an amendment like this is going to cre-
ate a number of problems in the judi-
cial system, making discovery more
difficult and deterring settlements.

I do not agree. Take a look at Flor-
ida, which has one of the most strin-
gent sunshine laws. I don’t think any-
one can tell you Florida is a magnet
for class actions. In fact, the most re-
cent studies in the 20 States that have
sunshine laws show that limiting court
secrecy has not led to more litigation
or curtailed the number of case that
are settled.

In fact I do not believe there is any
evidence that supports the proposition
that more cases will go to trial and
fewer settlements will be reached if
some procedural safeguards are put in
place.

Also, you have to remember that our
amendment only applied to court-or-
dered secrecy. Parties would still have
been free to privately agree upon se-
crecy between them.

In closing Mr. President, I must say I
have been a bit taken aback by all the
turmoil this amendment has caused. I
am pretty sure we can all agree that
ours was a fairly benign procedural
amendment, one that serves both the
public and those before our courts.

Toward that end, I very much appre-
ciate the understanding I and Senator
PRYOR have been able to reach with
Chairman SPECTER regarding the sub-
stance of our amendment. The chair-
man has graciously agreed to assist us
with this amendment in the Judiciary
Committee. I thank the chairman and
look forward to working with him to
address this issue in the near future.

Mr. SPECTER. I appreciate Senator
GRAHAM’s willingness to help us move
forward on this bill. He and I have
agreed that, due to the procedural pos-
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ture of this particular bill, we should
address the substance of his amend-
ment in committee in the future.

Mr. GRAHAM. I thank my chairman
for his future assistance.

Mr. President, I say to my colleagues
that they will have done a good thing
by passing this bill. They will do a very
good thing if we can take up this
amendment at another time to make
this bill more balanced because the
abuses as described by Senator HATCH
are real. My colleagues have worked a
long time to bring about this date.
They should be proud of it.

There is a way to make this bill bet-
ter, and if we do not address this prob-
lem, I predict something is going to
happen out there without a sunshine
amendment. There is going to be a
class action case involving consumer
interests, and if there is no procedure
for the judge to balance the public in-
terests against business interests, we
are going to shield the public from
something they should know. There is
no reason we cannot do both: Stop the
legal abuse and help consumers. It is
my pledge and my promise to work
with everybody in this body to make
that happen.

I yield the floor and thank the Sen-
ate for its indulgence.

The PRESIDING OFFICER. The Sen-
ator from Iowa. Without objection, the
Senator is recognized on the minority
time.

AMENDMENT NO. 12

Mr. GRASSLEY. Mr. President, I rise
in opposition to Senator FEINGOLD’S
amendment which would add a provi-
sion to the bill requiring the Federal
courts to consider remand motions in
class actions within a set timetable.
This amendment needs to be rejected
because it is unnecessary.

There is not any evidence that the
Federal courts are particularly slow in
dealing with class actions, or specifi-
cally that they are slow relative to re-
mand motions. In fact, there is evi-
dence that the Federal courts move
more quickly than State courts in con-
sidering these motions because they al-
ways consider jurisdictional issues
first. Senator FEINGOLD cites three ex-
amples of delay to support his amend-
ment, but I do not think that is enough
to start placing strict time limits on
court procedure. I think that Senator
FEINGOLD is in search of a problem that
does not really exist.

Also, the amendment could make it
hard for judges to issue fair rulings in
complicated class action cases because
judges would be forced to make rushed
decisions. This deadline may be too
stringent and inflexible to deal with
complex cases, where sometimes sev-
eral remand motions are considered
jointly in order to conserve judicial re-
sources. These motions may require
hearings, and the timeframe provided
in Senator FEINGOLD’s amendment may
not be enough time for a court to
schedule a hearing and consider all the
evidence.

I also understand that Federal judges
who have learned of this possible time
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limitation on deciding these Kkinds of
motions are concerned that it would
place an unreasonable restriction on
their ability to fairly decide cases. The
Judicial Conference sent a letter op-
posing a previous iteration of Senator
FEINGOLD’s amendment that was more
stringent that the current language.
However, this amendment still puts
significant time constraints on Federal
judges that could prove to be too strin-
gent.

So there just is not any evidence that
there is a problem with remand mo-
tions in class action cases that requires
this time limitation that Senator FEIN-
GOLD is proposing. This is just an at-
tempt to weaken the bill. So I urge my
colleagues to reject this amendment.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent that I have re-
stored the full 5 minutes I was origi-
nally given.

The PRESIDING OFFICER. The Sen-
ator has 3 seconds remaining.

Mr. FEINGOLD. I ask unanimous
consent to have the 5 minutes restored.
I would appreciate that, because the
chairman who is handling this bill on
the floor asked me to stay in com-
mittee and finish the bankruptcy hear-
ing. I feel justified in asking for my
time to be restored.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, ev-
eryone understands that this bill will
allow many more class actions to be re-
moved from State to Federal court, but
as the supporters have been pro-
claiming all week long, there are still
class actions that belong in State
court, even under this bill. Unfortu-
nately, that may not stop defendants
from removing cases that should still
be in State court.

When a notice of removal is filed, the
case is removed to Federal court. There
is no proceeding in the State court to
make sure the removal is proper. It is
up to the Federal court to decide that
question, but only if the plaintiffs file
a motion to remand to return the case
back to the State court.

The amendment I have offered is de-
signed simply to make sure that this
process of removal and remand does
not become a tool for delaying cases
that actually belong in State court. It
requires a district court to take a look
at a motion to remand within 60 days
of filing and then do one of two things:
Decide it, which I hope will be possible
in almost all cases, or issue an order
stating why a decision is not yet pos-
sible. If the court issues that order, it
must then reach a decision within 180
days of filing. The parties can agree on
an extension of any length.

I want to make this clear because I
heard Senator GRASSLEY responding to
my original argument when I came on
the floor. The amendment before us ac-
tually gives the court a great deal of
flexibility. It will also assure that a
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motion to remand does not languish for
months, or even years, before a court
reviews it and says, oops, this case
really should be back in State court.

As I noted last night, we have many
examples of remand motions sitting
unresolved for a year and then the case
goes back to State court.

As the Senator from Iowa pointed
out, the Judicial Conference did oppose
my amendment in committee that had
a strict limit of 60 days, but what I
have done to try to accommodate this
concern, which I believe moves in their
direction, is tripled that limit in the
pending amendment. I think that is
eminently reasonable, as the Senator
from Delaware, a strong supporter of
this bill, acknowledged last night on
this floor.

The bill itself provides that appeals
of remand motions must be decided
within 60 days. So why would there be
any substantive argument against hav-
ing a similar limitation at the district
court level?

I heard the Senator from Utah sug-
gesting that somehow my amendment
denies due process, but I suggest that
180 days is enough time to handle any
remand motion. That is time for dis-
covery and for an evidentiary hearing.
The problem is that without a dead-
line, the motion can sit there for a
year or longer without any action.

What I am hearing from some of my
colleagues who support the bill and
recognize that what I am trying to do
is reasonable is that they cannot upset
the delicate agreement that has been
reached with the House. On this one, I
cannot accept that. It makes no sense
to me that Senators would give up
their independent judgment because of
a fear of the leadership of the other
body. Does anyone think, after every-
thing this bill has been through, that
the House leadership is going to refuse
to pass this bill if my very reasonable
amendment, simply making sure that
motions to remand are decided on
time, is included? Are they going to
further delay this bill for this? I do not
think so.

This amendment does not blow the
bill up. It is not a poison pill. Everyone
I have talked to says this amendment
basically makes sense. So I implore my
colleagues to exercise their own good
judgment, accept this amendment, and
persuade their colleagues on the House
side and the business community,
which several of my colleagues have
told me privately, that this amend-
ment makes sense.

It does not harm the bill. In fact, it
makes the bill better because it means
all the cases we agree on should remain
in State court will actually proceed in
State court without delay.

I thank the Chair for according me
this additional time. I yield the floor,
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is
amendment No. 12.

on agreeing to
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The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. MCCONNELL. The following Sen-
ators were necessarily absent: The Sen-
ator from New Hampshire (Mr.
SUNUNU) and the Senator from Indiana
(Mr. LUGAR).

The PRESIDING OFFICER (Mr. MAR-
TINEZ). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 37,
nays 61, as follows:

[Rollcall Vote No. 8 Leg.]

YEAS—37

Akaka Feingold Murray
Baucus Feinstein Nelson (FL)
Biden Harkin Obama
Bingaman Inouye Pryor
Boxer Jeffords Reed
Byrd Johnson Reid
g?rper Kennedy Rockefeller

inton Kerry
Conrad Lautenberg ::i“%zafes
Corzine Leahy Stabenow
Dayton Levin
Dorgan Lincoln Wyden
Durbin Mikulski

NAYS—61
Alexander DeWine McCain
Allard Dodd McConnell
Allen Dole Murkowski
Bayh Domenici Nelson (NE)
Bennett Ensign Roberts
Bond Enzi Santorum
Brownback Frist Schumer
Bunning Graham Sessions
Burns Grassley Shelby
Burr Gregg A
Smith
Cantwell Hagel
Chafee Hatch Snowe
Chambliss Hutchison Specter
Coburn Inhofe Stevens
Cochran Isakson Talent
Coleman Kohl Thomas
Collins Kyl Thune
Cornyn Landrieu Vitter
Craig Lieberman Voinovich
Crapo Lott Warner
DeMint Martinez
NOT VOTING—2

Lugar Sununu

The amendment (No. 12) was rejected.

Mr. GRASSLEY. I move to recon-
sider the vote, and I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, the time until 2:20
p.m. is equally divided between the
leaders or their designees. Who yields
time?

The Senator from Delaware.

Mr. CARPER. Mr. President, in an
hour or two or three, we will have the
opportunity to vote final passage on
class action reform legislation.

The goals of this legislation are four-
fold: One is to make sure when people—
I say ‘‘little” people—are harmed by
companies, big or small companies,
that the little people have the oppor-
tunity to band together and be made
whole and compensated for harm. The
second goal is to make sure the compa-
nies know that if they shortchange
their customers or others in our coun-
try, there will be a price to pay if they
get caught. The third goal is to make
sure when companies are called on the
carpet and are involved in class action
litigation, they are in a court, in a
courthouse, with a judge, where the
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companies have a fair shake and the
deck is not stacked against them. Fi-
nally, our goal is to make sure that, in
shifting some class action litigation of
a national scope with hundreds of or
thousands of plaintiffs across the Na-
tion, multimillions of dollars involved
and defendants scattered across the
country in different States than the
plaintiffs, to make sure we move some
class action litigation to Federal
courts, we do not overburden the al-
ready busy Federal judiciary.

I take a moment or two today to go
through and cite examples—not all of
them; this is not an exhaustive list—
but some of the examples we have
sought to make sure in many instances
that the majority of class action litiga-
tion remains in State court where it
belongs.

Let me cite a couple of examples
where this bill has been modified over
the years to enable a majority of class
action litigation cases to stay in State
courts. For example, these are cases
where the litigation will remain in
State courts: No. 1, cases against State
and State officials will remain in state
court. Smaller cases will remain in
State court. Cases where there are
fewer than 100 plaintiffs or in which
less than $56 million is at stake, those
cases are not eligible for removal from
State to Federal court. Cases in which
two-thirds or more of the plaintiffs are
from the same State as the defendant
will remain in State court. Cases in
which between one-third and two-
thirds of the plaintiffs are from the
same State as the defendant may well
remain in State court. It is left to the
discretion of the Federal judge to de-
cide whether it is Federal or State
based on the criteria laid out in the
bill.

Similarly, cases involving a local in-
cident or controversy, where the people
involved are local, where at least one
of the significant defendants involved
in the litigation is within the same
State, in those instances as well, the
cases can and probably should remain
in State courts.

That is a handful of the examples
where we make sure a lot of the class
action litigation remains in State
courts where it belongs.

If you go back, the first bill intro-
duced on class action litigation goes
back about 7 years, I think, to 1997.
That initial bill, along with a number
of bills that were introduced in subse-
quent Congresses, was opposed by the
Federal bench. There is an arm of the
Federal judiciary called the Judicial
Conference of the United States. They
have a couple different committees,
and from time to time they are asked,
and they respond with their opinion,
about whether certain legislation is
needed, is appropriate, as it pertains to
them and the work they are doing.

The initial legislation proposed, I
think, in 1997, 1998, was opposed by the
Federal judiciary through their Judi-
cial Conference of the United States. In
the next Congress, again, the Federal
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judiciary opposed that legislation. As
the legislation has evolved, we have
gone back to ask the Federal judiciary:
What do you think? We know you were
opposed to original versions of this bill
in the late 1990s. How about this latest
revision? They continued to oppose
subsequent versions of the class action
reform until the last Congress.

The Federal judiciary has the same
concerns a lot of us have, the wholesale
shifting of class action cases from the
State courts to the Federal courts.
Federal judges are busy, and they do
not want to see an avalanche of litiga-
tion coming to them. With the adop-
tion of a number of provisions in this
legislation that comes to us today, the
Judicial Conference wrote to the Sen-
ate in 2003 that, particularly given the
changes Senator FEINSTEIN proposed,
their concerns about the wholesale
shifting of State class action litigation
to the Federal courts, for the most
part, had been met and been satisfied.

They are not taking a position, say-
ing the Senate should vote for this leg-
islation. That is not what they are
about. But the concerns they had ex-
pressed earlier, year after year after
year, have been addressed.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a
letter from the Judicial Conference of
the United States, dated April 25, 2003.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

JUDICIAL CONFERENCE
OF THE UNITED STATES,
Washington, DC, April 25, 2003.
Hon. PATRICK J. LEAHY,
Ranking Member, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR SENATOR LEAHY: Thank you for your
letters of April 9, 2003, and April 11, 2003. In
those letters, you requested that the Judi-
cial Conference provide the Senate Judiciary
Committee with legislative language imple-
menting the Judicial Conference’s March
2003 recommendations on class-action litiga-
tion and the views of the Conference on S.
274, the ‘‘Class Action Fairness Act of 2003,
as reported by the Senate Judiciary Com-
mittee on April 11, 2003.

As you know, at its March 18, 2003, session,
the Judicial Conference adopted the fol-
lowing resolution:

That the Judicial Conference recognize
that the use of minimal diversity of citizen-
ship may be appropriate to the maintenance
of significant multi-state class action litiga-
tion in the federal courts, while continuing
to oppose class action legislation that con-
tains jurisdictional provisions that are simi-
lar to those in the bills introduced in the
106th and 107th Congresses. If Congress deter-
mines that certain class actions should be
brought within the original and removal ju-
risdiction of the federal courts on the basis
of minimal diversity of citizenship and an
aggregation of claims, Congress should be
encouraged to include sufficient limitations
and threshold requirements so that the fed-
eral courts are not unduly burdened and
states’ jurisdiction over in-state class ac-
tions is left undisturbed, such as by employ-
ing provisions to raise the jurisdictional
threshold and to fashion exceptions to such
jurisdiction that would preserve a role for
the state courts in the handling of in-state
class actions. Such exceptions for in-state
class actions may appropriately include such
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factors as whether substantially all members
of the class are citizens of a single state, the
relationship of the defendants to the forum
state, or whether the claims arise from
death, personal injury, or physical property
damage within the state. Further, the Con-
ference should continue to explore additional
approaches to the consolidation and coordi-
nation of overlapping or duplicative class ac-
tions that do not unduly intrude or state
courts or burden federal courts.

S. 274, as reported by the Senate Judiciary
Committee, generally provides for federal ju-
risdiction of a class action based on minimal
diversity of citizenship if the matter in con-
troversy exceeds the sum of $5 million, ex-
clusive of interest and costs. (S. 274 as intro-
duced established a $2 million minimum
amount in controversy.) The bill also now
permits a federal district court, in the inter-
ests of justice, to decline to exercise jurisdic-
tion over a class action in which greater
than one-third but less than two-thirds of
the members of all proposed plaintiff classes
in the aggregate and the primary defendants
are citizens of the state in which the action
was originally filed. The court would be re-
quired to consider five specified factors when
exercising this discretion. (This discre-
tionary provision was not included in the bill
as introduced.)

In addition, S. 274 as reported provides
that the federal district courts shall not
have original jurisdiction over any class ac-
tion in which: (A) two-thirds or more of the
members of all proposed plaintiff classes in
the aggregate and the primary defendants
are citizens of the state in which the action
was originally filed; (B) the primary defend-
ants are states, state officials, or other gov-
ernmental entities against whom the district
court may be foreclosed from ordering relief;
or (C) the number of members of all proposed
plaintiff classes in the aggregate is less than
one hundred. As introduced, the second and
third exceptions were the same, but the first
one originally precluded federal jurisdiction
where ‘‘the substantial majority of the mem-
bers of the proposed plaintiff class and the
primary defendants are citizens of the State
in which the action was originally filed” and
“‘the claims asserted therein will be gov-
erned primarily by the laws of that state.
The replacement language in essence sub-
stitutes a numerical ratio for ‘‘substantial
majority” and eliminates the choice-of-law
requirement.

We are grateful that Congress is working
to resolve the serious problems generated by
overlapping and competing class actions.
The Judicial Conference ‘‘recognizes that the
use of minimal diversity of citizenship may
be appropriate to the maintenance of signifi-
cant multi-state class action litigation in
the federal courts.” At the same time, the
Judicial Conference does not support the re-
moval of all state law class actions into fed-
eral court. Appropriate legislation should
“include sufficient limitations and threshold
requirements so that federal courts are not
unduly burdened and states’ jurisdiction
over in-state class actions is left undis-
turbed.” Finding the right balance between
these objectives and articulating that bal-
ance in legislative language implicate impor-
tant policy choices.

Any minimal-diversity bill will result in
certain cases being litigated in federal court
that would not previously have been subject
to federal jurisdiction. The effects of this
transfer should be assessed in determining
the appropriateness of various limitations on
the availability of minimal diversity juris-
diction.

Certain kinds of cases would seem to be in-
herently ‘‘state-court’ cases—cases in which
a particular state’s interest in the litigation
is so substantial that federal court jurisdic-
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tion ought not be available. At the same
time, significant multi-state class actions
would seem to be appropriate candidates for
removal to federal court.

The Judicial Conference’s resolution delib-
erately avoided specific legislative language,
out of deference to Congress’s judgment and
the political process. These issues implicate
fundamental interests and relationships that
are political in nature and are peculiarly
within Congress’s province. Notwithstanding
this general view, we can, however, confirm
that the Conference has no objection to pro-
posals: (1) to increase the threshold jurisdic-
tional amount in controversy for federal
minimal diversity jurisdiction; (2) to in-
crease the number of all proposed plaintiff
class members required for maintenance of a
federal minimal-diversity class action; and
(3) to confer upon the assigned district judge
the discretion to decline to exercise jurisdic-
tion over a minimal-diversity federal class
action if whatever criteria imposed by the
statute are satisfied. Finally, the Conference
continues to encourage Congress to ensure
that any legislation that is crafted does not
“unduly intrude on state courts or burden
federal courts.”

We thank you for your efforts in this most
complex area of jurisdiction and public pol-
icy.

Sincerely,
LEONIDAS RALPH MERCHAM,
Secretary.

Mr. CARPER. We are going to vote
on final passage in an hour or two. I
think Senator DURBIN is going to come
to the floor. He may ask for a vote on
his amendment. I am not sure he will.
He cares deeply, passionately about
these issues and has sought to try to
make sure that we end up not making
bad, unwise public policy decisions. My
guess is, he is not going to come to the
floor and urge us to vote for the bill or
say he is going to vote for it. I know he
has serious misgivings about this legis-
lation. But he has worked construc-
tively, as have people on our side and
the Republican side, to get us to this
point in time.

Senator REID of Nevada is our new
leader on the Democratic side. He is
not on the floor, but I express to him
and my colleagues, if he is listening,
my heartfelt thanks for working with
the Republican leadership and those on
our side who support this legislation,
to enable us to have this opportunity
to debate it fairly and openly, allowing
people who like it, people who do not
like it, those who wanted to offer
amendments, those who did not want
to offer amendments, to have a chance
for the regular order to take place, to
debate the issues and vote, and then to
move on.

I do not know if this legislation, the
way we have taken it up and debated
it, can serve as a template or example
to use in addressing other difficult
issues—energy policy, asbestos litiga-
tion, a variety of other issues—but it
might. Because in this case, Demo-
cratic and Republican leaders have
worked together, have urged us, the
rank and file in the Senate, to work to-
gether.

Each of the folks in the private sec-
tor—people who have an interest in
this bill, not only the business side, but
the plaintiffs’ lawyers side, and other
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interested parties, labor, and so forth,
consumer groups—I think everybody
has acted in good faith to get us to this
point in time.

Whether you like the bill, I urge my
Democratic colleagues, if you are on
the edge and not sure which way to
go—you may have voted for all these
amendments, and you are not sure how
to vote on final passage of the bill—I
urge you to vote for this bill.

I do not know if it is possible to have
a big margin. I would love to have 70
votes, 75 votes for this bill. I hope we
can do that.

Let me close, if I can, by saying,
whether you are for the bill or against
it, for the amendments or against
them, I hope there is one thing we can
all agree upon. I will bring to mind the
words of one of our colleagues, a leg-
endary trial lawyer from Illinois, who
has gone on to be elected and serves
with us in the Senate. I will close my
comments with his admonition. That
admonition is the old Latin phrase:
semper ubi sub ubi. Whether you like
the bill, I think we can all agree on
that admonition today.

With that having been said, I yield
back my time and suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CARPER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CARPER. Mr. President, I ask
unanimous consent that again we go
into a quorum call, but that the time
be equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CARPER. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. AL-
EXANDER). Without objection, it is so
ordered.

Mr. SESSIONS. Mr. President, this
week’s debate is the culmination of
more than 6 years of work in the Sen-
ate on a very important piece of legis-
lation, reform that is needed in the
U.S. legal system—class action reform.

I practiced law for most of my adult
life and have litigated in a number of
different forums. I believe in our legal
system. It is critical for America’s eco-
nomic vitality and our liberty to have
a good legal system. There is no doubt
in my mind that the strength of this
American democracy, the power of our
economy, and our ability to maintain
freedom and progress are directly de-
pendent on our commitment to the
rule of law and a superb legal system,
and we can make it better.
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To keep our system strong, we in this
Congress have to meet our responsi-
bility to pass laws that improve litiga-
tion in America. Our court system
must produce effective results that fur-
ther our national policy, correct
wrongs, punish wrongdoers, and gen-
erate compensation for those who suf-
fer losses in a fair and objective way.
We, therefore, as a Congress must peri-
odically review what is happening in
our courts and make adjustments if
they are needed. That is what we are
here for.

This class action fairness bill, S. 5,
seeks to make the adjustments we cur-
rently need, in my opinion. It will
guarantee that the plaintiffs in a class
action, the people who have been actu-
ally harmed and have a right to be
compensated, are the actual bene-
ficiaries of the class action and not
just their attorneys and not sometimes
the defendants who benefit by being
able to get rid of a bunch of potential
litigation by settleing the case and
paying less to the plaintiffs than the
case is really worth.

The Class Action Fairness Act will
not move ‘‘all class actions’ to Federal
Court or ‘‘shut the doors to the court-
house” as some have claimed—rather it
will provide fairness for the class ac-
tion parties by allowing a class action
to be removed from a State court
where it has been filed to a Federal
court when the aggregate amount in
question exceeds $5 million and the
home State plaintiffs make up two-
thirds or less of the plaintiff class.

The Act contains a bill of rights for
class action plaintiffs to ensure that
coupon settlements or net loss awards
receive special scrutiny. We have had
some real problems with those. The
stories are painful to recite by those of
us who believe in a good legal system.

Furthermore, the Class Action Fair-
ness Act will provide notice to public
officials of proposed settlements—I was
an attorney general, and I know that
notice is given to the proper official in
a State so that public officials can
react if the settlement appears to be
unfair to some or all of the class mem-
bers.

The Class Action Fairness Act has
been through the proper charnels in
the Senate. The Act has been through
the Judiciary Committee not just once
but twice. The bill originally passed
out of the Judiciary Committee by a 12
to 7 vote over a year ago in June of
2003. It was a bipartisan vote. Since
then, it has gone through two sub-
stantive negotiations, each bringing on
more Senators to support the bill. Just
last week, we again passed a bill out of
the Judiciary Committee, this time
with an even stronger vote of 13 to 5.
Today, we expect that more than 70
Senators will support it. The bill is a
responsible, restrained bill that will
curb class action abuses and further
productive class action litigation.

The concept of class actions is a good
one. Class actions can be extraor-
dinarily effective tools in helping us
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deal with legal problems confronting
America. Sometimes error or neg-
ligence is committed by more than one
defendant which harms multiple liti-
gants. In such cases, the number of
cases filed can quickly become unman-
ageable if separate individual lawsuits
are required by each person who suf-
fered the harm. One hundred thousand
individual lawsuits would not be appro-
priate when one case could settle the
issue for all involved.

Anyone looking closely at our legal
system today knows that we have a
number of problems to address. One of
the main problems is how much the
system costs the average American.
Americans pay these costs primarily
through increased insurance premiums.
They also pay it in increased costs for
our judiciary.

The 2004 Tillinghast study on the
cost of U.S. tort systems found that
the U.S. tort system—a tort is a law-
suit or an act that has wronged or in-
jured someone—cost $246 billion in 2003.
That is $845 per person. That is a sig-
nificant number. It is worthy of repeat-
ing. The tort system cost $246 billion at
an average cost per American citizen of
$845. That is an average of $70 a month
out of somebody’s livelihood. Now, $246
billion is equivalent to 2 percent of
GDP, gross domestic product. That is a
stunning number. By 2006, the study es-
timates that the U.S. tort system will
cost over $1,000 per person.

Most Americans would be surprised
to know that the 2003 version of the
Tillinghast study found that the U.S.
tort system returned less than 50 cents
on the dollar to the people it is de-
signed to help—the plaintiffs—and only
22 cents on the dollar to compensate
for actual economic loss. Who, then,
would appear to be making the money
out of our current tort system? An ear-
lier Tillinghast study reported that the
income of litigation attorneys, trial
lawyers, in 2001 was $39 billion. That
same year Microsoft made only $26 bil-
lion, and Coca-Cola, $17 billion.

As a Washington Post editorial has
noted: No portion of the American civil
justice system is more of a mess than
the world of class action.

There are a number of problems with
the class action system currently mak-
ing up the mess The Washington Post
referred to.

The number of class actions pending
in State courts, many of them nation-
wide, increased 1,042 percent from 1988
to 1998, while the number pending in
Federal courts increased only 338 per-
cent during that same period.

State courts are being overwhelmed
by class actions. A number of State
courts lack the necessary resources to
supervise the class or the proposed set-
tlements affected. Many State judges
do not have even one law clerk, and
most of the class actions involve citi-
zens from a number of different States,
requiring the application of multiple
State laws. Some times a state court
dockets becomes jammed while the
judge researches out-of-State law to
get up to speed.
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Some say it is a burden on the Fed-
eral courts, but Federal judges have on
their docket a fraction of the cases of
most State court judges in America.
Some cases are complex, but that is
the nature of Federal court cases for
the most part. They have at least two
law clerks. The occupant of the chair,
Senator ALEXANDER, clerked for Fed-
eral judges. District court judges all
have at least two clerks, and appellate
Federal judges have three or more.
Some of them have their clerical sup-
port become on staff lawyers and then
they really end up with three clerks.
At any rate, they have a greater abil-
ity to give the time and attention to a
major interstate class action involving
over $6 million and maybe thousands of
plaintiffs than an average circuit judge
in a State court system in America. I
do not think that can be disputed.

The class action settlement process
is problematic because many of the
class members have no part in shaping
the settlement agreement. In fact,
many of the members of the class have
no knowledge they have even been in-
volved in a lawsuit or one has been
filed on their behalf, leading to an
abuse of the settlement process. In this
scenario, plaintiffs’ attorneys can find
themselves in a position where their
loyalty is not to these class members.
It creates an unhealthy situation. For
example, a plaintiffs’ lawyer does not
know the 1,000 or 10,000 members of his
class. He is talking regularly with the
defendant’s company, and they say:
Let us settle this case.

The plaintiffs’ lawyer says: We would
like to settle this case.

They say: What will it take?

He says: The plaintiffs want $50 mil-
lion to settle it.

They say: Well, that is too much.
Look, why do we not give you $10,000 in
coupons for all of your victims and we
will give you $10 million or $20 million
in legal fees?

Now, most lawyers handle them-
selves well, but that plaintiffs lawyer
now finds themselves in an ethical di-
lemma. His oath as a lawyer says that
he or she should defend the interests of
the client, get the most money for
their client, but the defendant is dan-
gling out a personally large fee in ex-
change for a settlement to end the liti-
gation. We have had that happen,
frankly, and we have seen that too
often. Too often, the attorneys are the
ones who received the big fees, and the
named plaintiffs, the victims, have got-
ten very little. It is appropriate, then,
that we in this Congress examine this
difficulty in our legal system and
tighten it up so we have less of that
occur.

Many class actions appear to be filed
solely for the purpose of forcing a set-
tlement, not the protection of an inter-
est of a class, and that has been re-
ferred to in debate frequently as ‘“‘judi-
cial blackmail.” Rather than losing a
public relations battle, going through
court for several years, the defendants
often feel they have to settle these
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cases even if they are frivolous so they
do not risk the cost of litigation and
the embarrassment and difficulty of
explaining some complex transaction.

There are several other problems.
One is forum shopping, and another is
settlements detrimental for class mem-
bers.

Forum shopping occurs when the at-
torney sets out to try to find the best
place to file the class action lawsuit.
You could have a case involving an at-
torney from New York with California
plaintiffs filing a class action lawsuit
in Mobile, AL. Where can national
class action lawsuits be filed today?
Amazingly, the answer is in almost any
venue, any court, county, circuit court
in America. A plaintiff can search this
country all over and select the single
most favorable venue in America for
filing their lawsuit—that is, if it is a
broad-based class action that covers
victims in every state and county in
America, and some of them do. Some
may just cover a region or half the
counties in America or involve 10 per-
cent of the States. At any rate, they
are able to search within that area for
the most favorable venue.

I believe that is not healthy. A report
issued this year by the American Tort
Reform Association about the abuse of
this choice named the various counties
around the country as ‘‘judicial
hellholes.” The study pointed to the
large number of frivolous class actions
found in counties it named, citing judi-
cial cultures that ignore basic due
process and legal protections and ef-
forts by the county’s judges to intimi-
date proponents of tort reform.

By bringing their suits in one of
these areas, plaintiffs’ attorneys can
defeat diversity by naming a single de-
fendant and a single plaintiff who have
citizenship in the same State, thus pre-
venting a Federal court from hearing
the case and allowing a State court in
a single county to bind people all over
the country under that one State or
county’s laws.

Let me read what the Constitution
says about diversity:

The judicial Power of the United States
shall extend to all Cases, in law and equity,
arising under this Constitution, the Laws of
the United States to Controversies
which the United States shall be a party;—
Controversies between two or more States,
between a State and a Citizen of another
State;—between Citizens of different States.

Our Founding Fathers thought about
this issue, and they concluded that, if a
person from Alabama wanted to sue a
person from Illinois, the person in Illi-
nois might not be comfortable being
sued in an Alabama state court. They
might think that might not be a favor-
able forum. There might be ‘‘home
cooking” for the Alabama citizen
there. So they said those cases ought
to be in Federal court.

As history developed, pretty early in
our process it was concluded that di-
versity required complete diversity;
that is, if one plaintiff and one of a
host of potential defendants was a local
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defendant, then that could be kept in
State court.

I am not disputing that. All I am say-
ing is I believe the Founding Fathers
would have believed that a lawsuit that
is predominantly intrastate in nature,
involving the real defendant, should be
in Federal court.

So what happens is if you sue a drug
company and you want to Kkeep it in
State court, you sue the lady in small
town Mississippi who sells the prescrip-
tion at her store—she is a local defend-
ant, whereas the person who is going to
be paying the judgment is out of State.
If the drug company had been sued di-
rectly, it would have been in Federal
court, but by suing one local State de-
fendant along with the big-money deep-
pocket in New York, that is not the
case.

The PRESIDING OFFICER. The time
controlled by the majority has expired.

Mr. SESSIONS. Mr. President, I
thank the Chair. I will conclude by
saying there are a lot of reasons we
ought to support this bill. It has been
thought out very carefully. A lot of
work has gone into it over a number of
years. We are in a position to pass good
legislation at this time.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, I would
like to spend a few minutes to discuss
my amendment No. 3, which is pending
at this time, and then ask that it be
withdrawn. This is the amendment I
had offered on Tuesday to clarify the
scope of the ‘“‘mass action’ provision in
Section 4(a) of the bill.

As I had explained earlier this week,
this provision requires that mass ac-
tions be treated the same as class ac-
tions under this bill, and therefore
taken out of State courts and removed
to Federal courts. But it was still un-
clear to me—and to many of the in-
jured people who will be affected by
this bill—what precisely the drafters
had in mind in coming up with this
“mass action’ language in the bill.

When I last took the floor, I had
raised some questions about the dif-
ferences between ‘‘mass actions” and
“mass torts,” and whether mass torts
would be I affected by the language in
S. 5. I heard from proponents of this
bill that these are two very different
types of cases, and that the bill is de-
signed to affect only mass actions and
not mass torts.

In fact, Senator LOTT of Mississippi
the other day explained on the floor
that:

Mass torts and mass actions are not the
same. The phrase ‘‘mass torts’” refers to a
situation in which many persons are injured
by the same underlying cause, such as a sin-
gle explosion, a series of event, or exposure
to a particular product. In contrast, the
phrase ‘“‘mass action’ refers to a specific
type of lawsuit in which a large number of
plaintiffs seek to have all their claims adju-
dicated in one combined trial. Mass actions
are basically disguised class actions.

I am glad that the proponents of this
bill agree with me that there is a very
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significant difference between these
two types of cases. Mass torts are large
scale personal injury cases that result
from accidents, environmental disas-
ters, or dangerous drugs that are wide-
ly sold.

Cases like Vioxx that I described ear-
lier, and cases arising from asbestos ex-
posure, are examples of mass torts.
These personal injury claims are usu-
ally based on State laws, and almost
every State has well established rules
of procedure to allow their State
courts to customize the needs of their
litigants in these complex cases.

Senator LOTT also explained on the
floor that:

There are a few States, like my State—I
think, and West Virginia is another one and
there may be some others—which do not pro-
vide a class action device. In those States,
plaintiffs’ lawyers often bring together hun-
dreds, sometimes thousands of plaintiffs, to
try their claims jointly without having to
meet the class action requirements. And
often the claims of the multiple plaintiffs
have little to do with each other.

So, it seems to me that the authors
of this bill are trying to include only
these so-called mass actions and not
mass torts.

And I understand from the state-
ments made by Senator LOTT, the U.S.
Chamber of Commerce, and many other
proponents of the bill, that these so-
called mass actions are currently filed
only in Mississippi and West Virginia.
In other words, this provision of S. 5
will have no impact on mass torts
cases filed in the other 48 States.

That is good news because I would
hate to see this bill—which already
turns the idea of federalism on its
head—preempt any more State rules
and procedures than it already does
with the diversity provisions.

I agree with the proponents that the
scope of this language is limited.

It is my understanding from con-
versations with my colleagues who sup-
port this bill that a mass action, as
used in this section of the bill, is sim-
ply a procedural device designed to ag-
gregate for trial numerous claims. If
that is the case, I believe my amend-
ment would not be necessary.

I had offered my amendment as a
good faith effort to keep mass tort
cases from being impacted negatively
by this provision. But if the language
affects only a narrow set of procedural
devices in a limited number of States,
then I believe that is consistent with
what I had attempted to achieve with
my amendment.

Accordingly, I ask unanimous con-
sent that my amendment, Amendment
No. 3, be withdrawn.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
to withdraw the amendment? Without
objection, it is so ordered.

Mr. DURBIN. Mr. President, I would
also like to talk about the bill gen-
erally.

Why are we even debating a question
about whether a lawsuit can be filed in
a State court or a Federal court? If you
can file a lawsuit, you are supposed to
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have your day in court. But it is not
that simple.

The reason why the business lobbies
have spent millions of dollars in Wash-
ington pushing for this bill, the reason
why this bill is the highest priority of
the Bush administration and the Re-
publican leadership in Congress, is be-
cause of one simple fact: Class action
cases removed from State courts to
Federal courts are less likely to go for-
ward to be tried, they are less likely to
reach a verdict where someone wins or
loses, and if there is a decision on be-
half of the plaintiffs, they are less like-
ly to pay a reasonable amount of
money in Federal court than in State
court.

What I say to you is not idle specula-
tion; it is based on Federal court deci-
sions. That is why the business com-
munity has worked so long and so hard
to remove the rights of consumers and
citizens to sue in their own State
courts. Rather, they want them re-
moved to Federal courts where they
have a better chance to win. The busi-
nesses know they can win more class
action cases in Federal courts than
they could ever win in State courts.
That is what this whole debate is
about. So you hear all of this talk
about whether class action suits are
filed here, whether they are filed
there—frankly, many of these discus-
sions overlook what these class action
lawsuits are all about.

I had my staff compile some informa-
tion on some of these lawsuits because
people tell me: I don’t understand what
is a class action. I can understand if I
am in an automobile accident, I get
hurt, and I sue the person who ran into
me. Is this what we are talking about?
That probably wouldn’t be a class ac-
tion.

Let me give you some examples of
real class action lawsuits. These cases
will be more difficult to file and more
difficult to be successful because the
business interests are going to pass
this bill.

U.S. postal workers given Cipro after
the anthrax attacks in 2001 found out
there were many damages that came
from the drug, and the postal workers
came together as a group to sue the
company that made Cipro. This is a
class action lawsuit.

Then we had a group of people in
Rhode Island who were harmed because
they were exposed to lead in paint.
They sued, as a class, the manufactur-
ers of lead paint that caused the dam-
age to them physically. But because
the manufacturers are not based in
Rhode Island, this class action might
be removed to a Federal court under
this bill.

Then there was a court in Illinois in
a class action lawsuit in one of the
counties the proponents of this bill like
to rail about. It was against Ford
Motor Company because they were sell-
ing Ford Crown Victoria vehicles to po-
lice departments alleging they were
better cars for police use. It turned out
they had a defective fuel tank that
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made them dangerous for policemen.
So, all of the police departments that
bought these cars sued Ford Motor
Company as a class because of a defec-
tive product. But because Ford Motors
is based in Michigan, the Illinois police
officers might have to litigate this case
in a Federal court.

Here is another one against
Foodmaker, which ran Jack-in-the-Box
restaurants. It turned out thousands of
their patrons were subjected to food
contamination and serious illness. The
patrons sued as a class. Why? Because
any individual might say: I took my
child to Jack-in-the-Box, my child be-
came sick and went to the hospital,
and was there for two days. The med-
ical bills came to $1,500. But I can’t file
a lawsuit against the restaurant for
$1,500.

Then, the parent finds out that the
same thing happened to hundreds of
other kids, so all the parents come to-
gether and say: Jack-in-the-Box, you
should have done a better job. And this
class of plaintiffs went forward in a
State court. But they would have less
of a chance for success under this bill.
That is what it is about.

A suit was brought by mothers and
fathers when they discovered that
Beech-Nut was selling apple juice for
infants that turned out to be nothing
but sugar water.

What is the damage to an individual
infant, or a single family? How do you
measure it? If a company sold millions
of bottles of this defective product,
shouldn’t that company be held ac-
countable?

That is what this debate is all about.
It is about accountability for those
who cause harm to the public. The
businesses that are responsible for en-
vironmental contamination, for pro-
ducing dangerous products that cause
injuries, for manufacturing items that
shouldn’t be sold, or for overcharging
customers, should be held liable.

But these business interests come to
Congress for help, and they are going
to win today. As a result of this vic-
tory, fewer consumers and fewer fami-
lies are going to have a chance to suc-
ceed in court.

The Government closes down the
agencies to protect you, Congress will
not pass the laws to protect you, and
now this Senate will pass a law to close
the courthouse doors in your States
when you want to come together as a
group and ask for justice. This is the
highest priority of the Bush adminis-
tration: closing that courthouse door,
making sure these families and these
individuals don’t have a fighting
chance.

I think there are a lot of other prior-
ities we should consider, such as the
cost of health care in America. We will
not even talk about that issue on the
Senate floor, let alone discuss bipar-
tisan options for addressing that press-
ing problem.

This so-called Class Action Fairness
Act may pass today, but the ultimate
losers are going to be families across
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America who are hoping that Congress
will at least consider their best inter-
ests in the very first piece of legisla-
tion that we consider.

I yield the floor.

Mr. LEVIN. Mr. President, I will vote
against the Class Action Fairness Act
of 2005 because, although this bill is an
improvement over previous versions, it
still has significant deficiencies that
would have been corrected by a number
of common sense amendments that
were not adopted.

For example, forty seven attorneys
general, including the attorney general
of Michigan, expressed concern that
this legislation could limit their pow-
ers to investigate and bring actions in
their State courts against defendants
who have caused harm to their citi-
zens. The attorneys general supported
an amendment offered by Senator
PRYOR that would have exempted all
actions brought by State Attorneys
General from the provisions of S. 5
stating, “It is important to all of our
constituents, but especially to the
poor, elderly and disabled, that the
provisions of the act not be mis-
construed and that we maintain the en-
forcement authority needed to protect
them from illegal practices.”” The
Pryor amendment was defeated.

Federal courts generally do not cer-
tify class actions if laws of many states
are involved. However, this legislation
would force nationwide class actions
into Federal courts where they would
likely be dismissed for involving too
many state laws. This would deprive
the plaintiffs from the opportunity to
have their case heard. An amendment
sponsored by Senator FEINSTEIN, a co-
sponsor of this legislation, and Senator
BINGAMAN would have fixed this prob-
lem by prohibiting the district court
from denying class certification in
whole or in part on the ground that the
law of more than one State will be ap-
plied. However, that amendment failed.

Senator FEINGOLD offered an amend-
ment that would have set a time limit
for a district court to assume jurisdic-
tion or rule on a remand motion to
State court. The amendment, which
failed, would have provided protection
for plaintiffs against attempts to re-
move cases to Federal court merely to
delay the outcome.

We do need class action reform, how-
ever this bill fails to adequately pro-
tect the rights of our citizens and
therefore I cannot support it.

Mr. SCHUMER. Mr. President, I rise
today to express my support for S. 5,
the Class Action Fairness Act, and to
explain why I supported the amend-
ment proposed by my friend from Cali-
fornia, Senator FEINSTEIN, for herself
and on behalf of my friend from New
Mexico, Senator BINGAMAN.

I support the class action legislation
before us today. Certain lawsuits have
become a concern to many Americans.
Many lawsuits have been filed in local
State courts that have no connection
to the plaintiff, the defendant, or the
conduct at issue. This allows forum
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shopping, which undercuts the basic
fairness of our justice system.

Having said that, I am not one of
those who think access to the courts
should be unduly blocked. Our citizens’
use of the courts has led to many re-
forms in the protection of civil rights
and the environment, and has held cor-
porate malefactors accountable for im-
proper conduct that has cost victims
billions of dollars. Often for those with-
out power, a lawsuit is the only avenue
for redress. We need lawsuits, but the
rules governing them should be fair.

As we have heard yesterday and
today, courts in some places have be-
come magnets for all kinds of lawsuits.
Some of these lawsuits are meri-
torious; some are not. In either sce-
nario, if the case affects the Nation as
a whole, it should be heard in Federal
court. Judges in small counties should
not make law for all of America. Al-
though those judges might make good
law, there is a real risk that parochial
concerns would dominate in that type
of decision. That is not to say that
there are not judges in the Federal
courts who do not have extreme views
on both sides of the issues, much as we
try not to confirm judges who fall out
of the mainstream.

Consequently, we need to rein in
forum shopping. When consumers al-
lege that a product sold nationwide to
consumers in all 50 States is defective,
a Federal court should decide that
case.

It is for these reasons that I joined
with my colleagues, the Senator from
Connecticut, Mr. DoDD, and the Sen-
ator from Louisiana, Ms. LANDRIEU, to
help craft the compromise that led to
the bill before us.

The spirit of the compromise we
reached would not create a new mecha-
nism to dismiss class actions, but in-
stead would remove the large and na-
tional class actions to the Federal
courts.

But when Senators DODD, LANDRIEU,
CARPER, KOHL, and I, all of whom have
worked so long and hard on this bill,
met with the majority leader and oth-
ers 2 years ago, we made perfectly clear
the right of the minority to offer
amendments. That right remains an es-
sential part of my participation in the
compromlIse.

Although we worked hard to improve
the bill, we wanted to make sure that
our colleagues had the opportunity to
offer amendments because no bill is
perfect.

One area where the bill could be im-
proved stems from a real concern that
many of the consumer class actions re-
moved to Federal court might not be
certified on the grounds that there
would be too many non-common issues
due to differences among State laws
that would apply to different members
of the national class. To date, at least
26 Federal district courts have refused
to certify class actions on those
grounds.

Some of us believed that not certi-
fying could have resulted in a problem
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because it would effectively mean the
weakening, if not the disappearance, of
the class members’ ability to get rem-
edies, particularly with the changes
made to current law by this bill. Not
certifying could also create a practical
problem for lawyers, who have the op-
portunity to try their class action be-
fore one court, and post-decertification
might have to re-plead and try several
class actions in several courts, thereby
destroying the sought-after efficiency
of class actions and creating the risk
that the results would not be uniform.

This was not the desired outcome of
our compromise: We intended to send
national class actions to Federal court,
not to their graves.

The amendment that my friend from
California, Senator FEINSTEIN, and my
friend from New Mexico, Senator
BINGAMAN, introduced would not only
have improved the bill, but would have
also furthered the spirit of the com-
promise by clarifying our intention
that the bill remove, but preserve class
actions, even when Federal judges face
choice of law issues.

Importantly, this amendment would
not have aided forum-shopping plain-
tiffs’ lawyers. Instead, it would have
clarified options for a Federal judge
facing a choice of law question. That
clarification would have helped to
grind to a halt the class action merry-
go-round between the State and Fed-
eral courts. I hope that Federal judges
view this bill, even without the amend-
ment, as a vehicle that was intended to
bring national class actions to the Na-
tion’s courts and not as a vehicle to
balk at certification. The use of sub-
classes to protect people’s rights under
their State laws is now in the hands of
Federal judges. They have the tools to
protect those rights. This bill was not
intended to destroy them.

That view will protect an important
instrument of deterrence against fu-
ture wrongdoing and an important ad-
junct to regulators in the enforcement
of laws protecting our citizens.

Mr. ENZI. Mr. President, today I rise
in support of S. 5, the Class Action
Fairness Act of 2005. The class action
system in our country is broken. Over
the past decade, class action lawsuits
have grown by over 1,000 percent na-
tionwide. This extraordinary increase
has created a system that produces
hasty claims that are often unjust.
Lawsuits that have plaintiffs and de-
fendants from multiple States are tried
in small State courts with known bi-
ases. This leads to irrationally large
verdicts that make little sense legally
or practically.

The U.S. Constitution gives jurisdic-
tion to the Federal Government when
cases 1involve citizens of differing
states. It makes sense, that, in a case
involving plaintiffs from Wyoming and
Alabama and defendants from New
York and Idaho, that no party be given
the inevitable ‘‘“home-court’ advantage
that comes when a case is tried in your
backyard. Regrettably, for years, Con-
gress has required all plaintiffs to be
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diverse from all defendants. In large
class action lawsuits, with plaintiffs or
defendants from states throughout the
Nation, it is increasingly difficult for
this requirement of complete diversity
to be met.

In the system we have created, we
see lawyers seeking out victims instead
of victims seeking out lawyers. We see
lawsuits being adjudicated in a select
few courts with proven track records
for delivering large verdicts instead of
lawsuits being tried in courts with the
most appropriate jurisdiction.

S. 5 is a step in the right direction. It
eliminates the lottery-like aspect of
civil liability that individuals now face
by moving interstate cases to the fed-
eral level. If passed, S. 5 makes it so
that class action cases involving citi-
zens from Wyoming, Utah, Kansas and
Texas will not be adjudicated at a
courthouse in Madison County, Illinois.
In the same vein, it ensures that cases
involving folks from Illinois, Arkansas,
and Mississippi are not decided in a
State court in Wyoming. These are
interstate cases and should decided
without a home state bias that can
exist in some State courts.

When the Founding Fathers drafted
the Constitution and its provisions re-
garding the filing of interstate cases,
they could never have imagined that
our court system would be used some-
day to engage almost every sector of
the U.S. economy in just three coun-
ties. That statistic should be a wake up
call that something is dreadfully wrong
and that the system is not working as
the designers intended. By placing
cases in Federal court, we avoid the
forum shopping that has become so
commonplace over the past few dec-
ades. S. 5 gives the defendants in a law-
suit a chance to have their day in an
impartial court.

While State courts undoubtedly have
their place, and in many instances op-
erate more effectively than Federal
courts, a select few have become noto-
rious for delivering outrageous ver-
dicts. Consequently, many of our most
costly class action lawsuits end up in
these courts. This should not be the
case.

S. 5 will not only benefit the defend-
ants, it will also make the system
more fair for the plaintiffs. Weak over-
sight of class action lawsuits has cre-
ated a system that returns less than 50
cents on the dollar to plaintiffs in a
case. Compensation, when compared to
actual economic loss, is approximately
22 cents per dollar. Settlement notifi-
cations are often times so confusing
that plaintiffs do not understand what
they are receiving. Plaintiffs are sign-
ing off on agreements they do not even
understand, with even less under-
standing about how to challenge the
settlement. They are getting a raw
deal.

I am pleased that the Class Action
Fairness Act addresses this problem by
including a ‘‘Consumer Class Action
Bill of Rights.” The ‘“Bill of Rights”
includes a provision requiring the Fed-

CONGRESSIONAL RECORD — SENATE

eral court to hold a hearing and find
that a settlement is fair before it can
be approved. It includes provisions that
make more fair what have become
known as ‘‘coupon settlements,” in
which the attorneys receive real money
and the victims receive the equivalent
of a Sunday newspaper clipping.

S. 5 works to reign in the only people
who covertly benefit from the way the
class action system works today, a se-
lect group of defense attorneys who
seem more interested in profits than
process. These lawyers are more con-
cerned with reaching a settlement than
helping their victims. They push for
quick class certification, and once they
have crossed that hurdle, they push for
a quick settlement by threatening the
defendants with large monetary ver-
dicts that have come about in past
cases.

In the face of these ridiculous ver-
dicts, defendants settle quickly. They
know the stars are lined up against
them if the case goes all the way to
trial and often times, by agreeing to
coupon settlements, the defendants pay
only a fraction of the stated damages.
The Class Action Fairness Act takes
steps to change this practice. It takes
steps to ensure that when a settlement
is reached, the lawyers and the defend-
ants do not come out ahead when the
victims come out behind.

Is S. 5 perfect? Absolutely not. It
does not require that individuals opt-in
to class action lawsuits. It does not re-
quire sanctions be brought against at-
torneys who file frivolous lawsuits over
and over again. There are a number of
provisions that I believe should be in-
cluded in the bill that did not make the
cut.

But S. 5 is the true example of a bi-
partisan compromise. S. 5 takes into
account the wants of the various par-
ties. It took a lot of give and take to
get to this point, and now, we have a
bill that does some good. We have a bill
that takes a first step toward reform-
ing our court system to make it more
fair for both the plaintiffs and the de-
fendants.

I look forward to voting in favor of
the Class Action Fairness Act later
today, and I will encourage all my col-
leagues to do the same.

Mr. KOHL. Mr. President, I rise
today on the final day of debate on the
class action reform bill to say a final
word in support of the legislation. We
have worked for many years on this
bill through numerous hearings, com-
mittee markups and repeated floor
consideration. We can proudly say that
we are about to succeed in passing
modest, yet important changes to the
class action process. Consumers and
businesses across the country will ben-
efit and not a single case with merit
will go unheard.

Today is the culmination of many
yvears of our bipartisan efforts on this
issue as we have attempted to make
the class action system fairer for both
consumers and businesses alike. Our
success once again demonstrates that
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the Congress works best when we work
together. I am most proud that we
were able to construct a bipartisan
core of supporters to pass this bill.

While this bill does not solve all of
the problems in the system, consumers
will never again need to worry about
being injured and receiving worthless
coupons as damages. Businesses will
never again need to fear being sued in
a small county court where the rules
are stacked against them. Most impor-
tantly, under our bill every claim with
merit will still go forward and the
court house doors will always be open.

It is a well-known saying that suc-
cess has many fathers, so many will de-
serve thanks for their work leading to
the passage of this bill today. I would
like to mention a few people specifi-
cally who have been indispensable to
the passage of this legislation. Senator
GRASSLEY and I have worked on this
bill for 7 years now. He has been a good
partner and leader. He deserves tre-
mendous credit for his willingness to
accept bipartisan compromises in an
effort to get this bill done.

Senators CARPER and HATCH also de-
serve praise for the tremendous energy
that they have brought to this bill over
the past two Congresses. Without
them, class action reform certainly
would not have made it to the verge of
passage today.

In addition, Senators DoDD, FEIN-
STEIN, SCHUMER and LANDRIEU contrib-
uted significantly in this process by
making important changes to the bill.
They were successful in identifying
ways to ensure that primarily State
cases stayed in state court and only
truly national cases could be removed
to the Federal courts. This has been
our goal all along. With their assist-
ance we have accomplished it.

I would be remiss if I did not thank
the many very fine staffers whose work
often goes unheralded. This bill ad-
dresses a very technical and difficult
area of the law, so their contribution
to this bill was truly indispensable. All
of the following were essential to the

final passage of this bill: Rita Lari
with Senator GRASSLEY; Jonathon
Jones, Sheila Murphy and John

Kilvington with Senator CARPER; David
Hantman with Senator FEINSTEIN; Jeff
Berman with Senator SCHUMER; Shawn
Maher with Senator DoDD; and Harold
Kim with Senator HATCH.

Finally, Paul Bock and Jeff Miller,
my chief of staff and chief counsel re-
spectively, deserve significant credit
for the passage of this bill. They have
worked tirelessly on this legislation for
several years and have provided wise
counsel during the long and difficult
negotiations on this legislation. With
their assistance, we succeeded in
crafting a moderate bill that will help
business and consumers alike. For
that, we should all be proud.

Mr. ALLEN. Mr. President, I rise
today in support of the Class Action
Fairness Act.

This legislation we are considering
today is crucial to ensuring that there
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is fairness in our courtrooms, that
claimants receive the judicial consider-
ation they deserve, and that the Amer-
ican economy and small businesses are
able to stay competitive.

This class action reform legislation
is primarily designed to allow defend-
ants to move a class action lawsuit
from State court to Federal court when
there is diversity or citizens from dif-
ferent States involved in the litigation.
This concept is as old as our Republic.
No one will be denied access to the
courts. It is simply allowing most liti-
gants to find the most appropriate
court to decide the case. In significant
cases with diversity, the Federal courts
are the proper choice.

We have heard about cases where
lawyers shop around to find courts in
particular counties that have a proven
track record of being sympathetic to
class action lawsuits with absurdly
large judgments. When justice arbi-
trarily hinges on what county in which
a case is tried, that is not fair.

A recent study found that 89 percent
of Americans believe the legal system
is in need of reform. The statistics are
indeed alarming: Over the past decade,
the number of class action lawsuits has
increased by over 1,000 percent nation-
wide. And the cost of the U.S. tort sys-
tem has increased one hundred fold
over the last 50 years. Lloyd’s of Lon-
don estimates that the tort system
cost $205 billion in 2001, or $721 per U.S.
citizen. Most importantly, Lloyd’s esti-
mates this number to rise to $298 bil-
lion by this year. At current levels,
U.S. tort costs are equivalent to a five
percent tax on wages.

The implications of an abused tort
system on the American economy are
of legitimate concern. While there is
no doubt that many class action law-
suits are legitimate, the inadequacies
of the system have resulted in frequent
abuses. And the increased cost to busi-
nesses has an enormous impact—tying
the hands of businesses and restricting
their ability to expand, provide addi-
tional jobs, or contribute to the econ-
omy. Even the threat of class action
lawsuits forces businesses to spend mil-
lions of dollars. Defendants face the
risk of a single judgment in the tens of
millions or even billions of dollars,
simply because a State court judge has
rushed to certify a class without proper
review. The risk of a single, bank-
rupting award often forces defendants
to settle the case with sizable pay-
ments even when the defendant has
meritorious defenses.

Believe it or not, some opponents of
the Class Action Fairness Act are still
urging that the current class action
system works well and that class ac-
tion reform is unnecessary. Appar-
ently, they do not think it is a problem
when consumers take home 50-cent
coupons to compensate them for their
injuries, while their lawyers pocket
millions in cash. Take for example a
case against Blockbuster, Inc., where
customers alleged they were charged
excessive late fees for video rentals.
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These customers received $1 coupons
while their attorneys received over $9
million. Or when one State court pre-
vents citizens from litigating their
claims under the law of their home
State. Or when attorneys file the same
lawsuit in dozens of State courts across
the country and file the same lawsuit
in a race to see which judge will certify
the fastest and broadest class.

In fact, numerous studies have docu-
mented class action abuses taking
place in a small number of ‘“‘magnet”
State courts, and by now, it is beyond
legitimate debate that our class action
system is in shambles. As the Wash-
ington Post editorial page has noted,
“InJo portion of the American civil jus-
tice system is more of a mess than the
world of class action.”

A RAND Institute for Civil Justice,
ICJ, Study on U.S. class actions re-
leased at the end of 1999 empirically
confirms what has long been widely be-
lieved—State court consumer class ac-
tions primarily benefit lawyers, not
the consumers on whose behalf the ac-
tions ostensibly are brought. Case
studies in the ICJ piece confirm that in
State court consumer class actions—
that is, cases not involving personal in-
jury claims—the fees received by attor-
neys are typically larger than the total
amount of monetary benefits paid to
all of the class members combined. In
short, the lawyers are the primary
beneficiaries. The ICJ Study contains
no data indicating that this problem
exists in Federal court class actions.

If we do not pass this vital legisla-
tion, the class action process will re-
main a system ripe for exploitation,
and the harm to the fundamental fair-
ness of the civil justice system will
continue to grow. Excessive and frivo-
lous class action lawsuits stifle innova-
tion, discourage risk-taking, and harm
the entrepreneurship that drives our
Nation’s economic growth and job cre-
ation.

This commonsense, bipartisan legis-
lation will help alleviate the dramatic
effects that have resulted from an
abuse of the class action system. This
legislation ensures that Ilegitimate
class action cases are given full consid-
eration and that prevailing plaintiffs
receive the compensation they deserve.
Americans deserve to have a judicial
system that is effective and efficient,
and, most importantly, fair—this legis-
lation goes a long way toward accom-
plishing these objectives. I urge my
colleagues to support this legislation.
In the 108th Congress, this legislation
came up one vote short. We now have
four more Senators on our side of the
aisle, so I am confident in its success in
the 109th Congress. This is a success
that people in States desire, and it will
be a promise kept.

Mrs. CLINTON. Mr. President, I op-
pose this legislation called the Class
Action Fairness Act of 2005, because I
do not believe it is fair to litigants who
have legitimate claims that are most
appropriately addressed by our state
courts.
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Yes, there are some problems in the
use of class actions, and in some cases
there are excessive fees or inappro-
priate coupon settlements. I am
pleased that after many years of seek-
ing to move class action ‘‘reform’ leg-
islation, the bill proponents finally
agreed to include language that ad-
dresses some of the abuses concerning
“‘coupon’’ settlements, in which plain-
tiffs who have proven their case in
court receive in turn coupons for prod-
ucts or services that have little value.
This language has long been advocated
by the distinguished ranking member
of the Senate Judiciary Committee,
Senator LEAHY, and it is a good provi-
sion because in contrast to most of the
bill, it is narrowly crafted to address
an actual problem that the legal sys-
tem and litigants confront.

But the vast majority of the provi-
sions in this legislation are not nar-
rowly crafted to address discrete prob-
lems. Instead, this legislation is an ex-
tremely blunt instrument that I be-
lieve will result in justice delayed and
justice denied for many Americans.

There have been many claims about
“‘judicial hellholes” and ‘‘magnet juris-
dictions’ but the evidence shows that
these claims are, at best, overstated,
and are certainly not so widespread so
as to justify passage of this legislation
that turns 200 years of federalism on
its head. Indeed, a recent report by
Public Citizen found that there were,
at most, two jurisdictions—Madison
County and St. Clair County, IL—of
the 3,141 court systems in the United
States for which bill proponents have
provided limited data that they are
“magnet jurisdictions.” As to Madison
County in particular, the facts also do
not support the rhetoric. In 2002, only 3
of 77 class actions were actually cer-
tified to proceed to trial, and in 2003,
only 2 of 106 class actions filed were
certified.

Moreover, the Public Citizen report
notes that, in recent years, at least 11
states have made major changes to the
class action process used in their
States to aid in the administering of
justice, and in fact Illinois is in the
process of doing the same.

The legislation purports to help
Americans but I believe it will hurt
them. The legislation itself states its
purpose is to: ‘(1) assure fair and
prompt recoveries for class members
with legitimate claims; (2) restore the
intent of the framers of the United
States Constitution by providing for
Federal court consideration of inter-
state cases of national importance
under diversity jurisdiction; and (3)
benefit society by encouraging innova-
tion and lowering consumer prices.”’

As to assuring ‘‘fair and prompt re-
coveries,”” hundreds of consumer
rights, labor, civil rights, senior, and
environmental organizations, esteemed
legal experts, and many State Attor-
neys General believe, as I do, that this
legislation will do just the opposite.

There is also no reasonable basis for
the assertion that this legislation ‘“‘will
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restore the intent of the framers’ with
respect to the role of our federal
courts. As Arthur Miller, the distin-
guished Harvard Law School professor,
author, and expert in the fields of civil

procedure, complex litigation, and
class actions noted with respect to
similar legislation considered last

year: it is a ‘‘radical departure from
one of the most basic, longstanding
principles of federalism [and] is a par-
ticular affront to state judges when we
consider the unquestioned vitality and
competence of state courts to which we
have historically and frequently en-
trusted the enforcement of state-cre-
ated rights and remedies.”

As a Senator representing the great
State of New York, I have worked
closely with many businesses in my
state to help them with their efforts to
grow and create jobs, and I am a firm
believer in encouraging innovation and
lowering consumer prices. But even if
we assume there is a strong connection
between this legislation and those
goals, there are many more appropriate
means to achieve those ends without
doing the harm to the administration
of justice that I believe this legislation
will impose.

In addition to being unfair to the
American people, I do not believe this
legislation is fair to our State or Fed-
eral judiciaries. This bill will effec-
tively preclude state courts in many
instances from employing their exper-
tise and experience in class action
cases based on state law that they have
historically considered. I believe that
state courts should determine matters
of state law whenever possible. It is not
fair to our Federal judiciary, which
simply does not have the resources or
experience to handle a mass influx of
class action cases to our federal courts.

Indeed, the Judicial Conference of
the United States has expressed its op-
position to similar legislation intro-
duced in prior Congresses because it
“would add substantially to the work-
load of the federal courts and [is] in-
consistent with principles of fed-
eralism.” Similarly, the Board of Di-
rectors of the Conference of Chief Jus-
tices representing the Chief Justices of
our state courts has said that legisla-
tion of this kind is simply unwarranted
“absent hard evidence of the inability
of the state judicial systems to hear
and decide fairly class actions brought
in state courts.” That evidence simply
does not exist.

As the National Conference of State
Legislatures, NCSL, has noted in its
strong opposition to this legislation,
the legislation ‘‘sends a disturbing
message to the American people that
state court systems are somehow infe-
rior or untrustworthy.”” The NCSL
went on to say that the effect of the
legislation ‘‘on state legislatures is
that state laws in the areas of con-
sumer protection and antitrust, which
were passed to protect the citizens of a
particular state against fraudulent or
illegal activities, will almost never be
heard in state courts. Ironically, state
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courts, whose sole purpose is to inter-
pret state laws, will be bypassed and
the federal judiciary will be asked to
render judgment in those cases.”

Although bill proponents have some-
times suggested the contrary, make no
mistake: if enacted, this legislation
will not only result in the majority of
class action lawsuits being transferred
from our state to Federal courts, but it
will also serve to terminate some class
action lawsuits that seek to provide
justice to everyday Americans.

Proponents of this legislation refer
to an alleged abuse by lawyers in
bringing class actions and assert that
too many cases are instituted that are
without merit. As I have already noted,
I believe some proponents of this legis-
lation have mischaracterized the ex-
tent of the problems concerning class
actions. But, even if these assertions
were true, the proponents have failed
to justify the rejection of the very rea-
sonable amendments offered by my col-
leagues that sought to address major
concerns with the legislation without
undermining its spirit or intent.

One such amendment was offered by
my colleague Senator PRYOR of Arkan-
sas, a former Arkansas State Attorney
General. It would have clarified the
role that State Attorneys General
would continue to play in State class
action cases. That amendment had the
express written support of 47 of the 50
State Attorneys General in our Nation.
As the highest law enforcement officers
in their respective States, I cannot
imagine that anyone in this body
would believe that such public servants
would bring ‘‘frivolous lawsuits” or
would seek to abuse the class action
process. And yet, that amendment
failed, primarily along party lines.

The remaining amendments met a
similar fate, including one offered by
Senators BINGAMAN and FEINSTEIN.
There is no general Federal consumer
protection statute, which is why con-
sumer fraud, deceptive sales practices,
and defective product cases are almost
always commenced in state courts.

Yet, the legislation before us would
effectively move many of these cases
to Federal courts, courts that are al-
ready overburdened and have neither
the experience nor the expertise to
handle these cases. If such cases are
forced into Federal courts through con-
solidation of many state court cases, a
Federal court hearing such a case must
then decide which state laws should be
applied. Because these Kinds of cir-
cumstances have presented enormous
challenges to our Federal courts, many
Federal judges have simply, and under-
standably, denied certification of na-
tionwide consumer fraud cases. Yet,
the bill language would preclude the
consideration of many of these cases in
state courts, creating what many have
described as the bill’s ‘“‘Catch-22.”” At
that point, such cases would literally
be in justice ‘‘limbo’’ because a federal
court would have dismissed the case
but under the provisions of the legisla-
tion, the case could not withstand a de-
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fendant’s challenge to maintain the
case in a State court.

The amendment offered by Senator
FEINSTEIN, an original cosponsor of the
underlying legislation, and Senator
BINGAMAN, would have provided a proc-
ess to handle such cases to increase the
likelihood that such cases would be
certified by a Federal court and the ap-
propriate State laws would be applied.
This was a more than reasonable effort
to address a significant concern with
this legislation without undermining
the legislation’s intent to transfer
many class actions to Federal courts.
But, once again, a majority of the
Members of this body chose to reject it.

The Leadership Conference on Civil
Rights has stated, and no one has re-
futed, that ‘‘there is no evidence that
lawsuits brought by workers seeking
justice in state courts on issues rang-
ing from overtime pay to working off
the clock are abusing the system. To
the contrary, failure to exempt such
lawsuits in this legislation is an abu-
sive act against every hard-working
American seeking fair pay and a better
life.” Yet, the amendment offered by
Senator KENNEDY that would have
carved out such cases from this legisla-
tion was rejected as well.

In short, this bill currently stands
now in the same shape as when it was
introduced. Though valiant efforts
were made to improve it, none were
successful. Eliot Spitzer, the distin-
guished New York State Attorney Gen-
eral, and a number of other State At-
torneys General, expressed their over-
all concern with the bill, including the
fact that the legislation still ‘‘unduly
limits the right of individuals to seek
redress for corporate wrongdoing in
their state courts.” I could not agree
more.

In speaking in opposition to this leg-
islation on the Senate floor earlier this
week, Senator LEAHY, the Ranking
Member of the Senate Judiciary Com-
mittee, reminded all of my colleagues
that sometimes individual claims are
so small that even though a harm was
done for which a plaintiff should re-
ceive relief, it is not worth it for him
or her to spend significant financial re-
sources to obtain that relief through
the judicial process. Unfortunately, as
he said, ‘“‘[s]Jometimes that is what
cheaters count on, and it is how they
get away with their schemes. [Yet,]
cheating thousands of people is still
cheating. Class actions allow the little
guys to band together, allow them to
afford a competent lawyer, and allow
them to redress wrongdoing.”” With the
expected passage of this legislation
today, I believe the ‘‘little guy’’ loses,
and I believe that is neither fair nor
just. That is why I cannot support this
legislation.

I appreciate the concerns raised by
businesses in New York and around the
country about the cost of litigation. I
too believe that litigation costs have
increased significantly. Any legislation
that seeks to address discrete problems
with class action litigation should ad-
dress this and other concerns without
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unnecessarily and negatively affecting
the ability of Americans to seek and
obtain justice through our courts. A
proper balance must be struck. The so-
called Class Action Fairness Act sim-
ply does not strike that balance.

Mrs. DOLE. Mr. President, I rise
today in support of the Class Action
Fairness Act of 2005, legislation that is
greatly needed to restore public con-
fidence in our Nation’s judicial system
and protect jobs in my own State and
throughout the country.

Frivolous litigation has helped drive
the total cost of our tort system to
more than $230 billion a year. Tort
costs in America are now far higher
than those of any other major industri-
alized nation, and in our global econ-
omy, this has become a tremendous
disadvantage for American manufac-
turers and entrepreneurs, who have
long sought reform. But this affects
not just certain businesses; this affects
our overall economy and all Ameri-
cans.

The Class Action Fairness Act will
provide that some class action suits be
litigated in the Federal courts rather
than allowing venue shopping for a
sympathetic State court. The measure
will also ensure that cases of national
importance are not overlooked. Most
importantly, this legislation will en-
sure that class members with legiti-
mate claims are fairly compensated.

Class action suits are an important
part of our legal system. They origi-
nated to make our courts more effi-
cient by joining together parties with a
common claim. However, growing
abuses by opportunistic plaintiffs’ at-
torneys—coupled with the sky-
rocketing costs of runaway litigation
and excessive awards—have had a dra-
matic impact on America’s interstate
commerce.

Over the past decade, the number of
class action lawsuits has grown by over
1,000 percent nationwide. And the jury
awards are sharply increasing over
time as well. In 1999, the top 10 awards
totaled $9 billion; by 2002, that number
had jumped to $32.7 billion.

Businesses, like those in my home
State of North Carolina, are losing out
because the rules in place today allow
lawyers to ‘‘shop’ for the ‘‘friendliest”
court to hear their case. And it is not
just large companies being sacked with
enormous payouts in class action law-
suits. Small businesses are bearing the
majority of tort liability costs. Accord-
ing to a study conducted for the U.S.
Chamber of Commerce, small busi-
nesses bear 68 percent of tort liability
costs but take in just 25 percent of
business revenue.

We all know that small businesses
are the job creators and the engines of
our economy. They create 70 percent of
all new jobs in America. Yet the rules
in place today allow for a judicial sys-
tem that is truly hurting them and
causing them to spend money—on aver-
age $150,000 a year—on litigation ex-
penses rather than on business develop-
ment and equipment and expansion—
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the very things that can lead to more
jobs.

Our goal in reforming class action
lawsuits is to provide justice to the
truly injured parties, not to deny vic-
tims their day in court and their just
compensation. Lawsuit costs have
risen substantially over the past sev-
eral decades, and a significant part of
these costs is going towards paying ex-
orbitant lawyers’ fees and transaction
costs. And some injured plaintiffs are
suffering because of weak State court
oversight of class action cases. In fact,
under the current U.S. tort system,
less than 50 cents on the dollar finds its
way to claimants, and only 22 cents
compensate for actual economic loss.

And sometimes class members don’t
receive cash at all. For example, in a
settlement with Crayola, approved by a
State court in Illinois, crayon pur-
chasers in North Carolina and around
the country received 75-cent coupons
for the purchase of more crayons; their
lawyers, however, received $600,000 in
cash.

And in the Cheerios class action set-
tlement, also approved by State court
in Illinois, consumers in North Caro-
lina and around the country received
coupons for buying a single box of ce-
real, while lawyers got $1.756 million.

I hardly think it’s in the best inter-
est of the class member to actually
have to purchase more of a product to
receive any benefit. And it isn’t fair
that class members are losing out
while their attorneys are cashing in.

This legislation establishes a ‘‘Con-
sumer Class Action Bill of Rights’’ that
will ensure that class actions do not
harm the intended beneficiaries—peo-
ple who were actually harmed by the
actions of a defendant. And it does
nothing to prevent class members from
having their cases heard—it just estab-
lishes that some of these cases may be
heard in Federal courts.

It is time we do what is right and re-
pair this broken system—for claimants
in class action cases, for our Nation’s
economy, businesses large and small,
and for all Americans.

Mr. VOINOVICH. Mr. President, I
rise today to speak on behalf of the
Class Action Fairness Act, a bill to
stop unfair and abusive class action
lawsuits that ignore the best interests
of injured plaintiffs. This legislation is
sorely needed to help people under-
stand their rights in class action law-
suits and protect them from unfair set-
tlements.

It is also needed to reform the class
action process, which has been so ma-
nipulated in recent years that U.S.
companies are being driven into bank-
ruptcy to escape the rising tide of friv-
olous lawsuits and has resulted in the
loss of thousands of jobs, especially in
the manufacturing sector.

Unfortunately, not enough Ameri-
cans realize that we are in a global
marketplace and businesses now have
choices as to where they manufacture
their products. Many of our businesses
are leaving our country because of the
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litigation tornado that is destroying
their competitiveness. The Senate
must start taking into consideration
the impact of its decisions on this Na-
tion’s competitive position in the glob-
al marketplace.

I believe that for the system to work,
we must strike a delicate balance be-
tween the rights of aggrieved parties to
bring lawsuits and the rights of society
to be protected against frivolous law-
suits and outrageous judgments that
are disproportionate to compensating
the injured and made at the expense of
society as a whole. This is what the
Class Action Fairness Act, does, and I
am proud to cosponsor it.

Since my days as Governor of Ohio, I
have been very concerned with what I
call the ‘‘litigation tornado’ that has
been sweeping through the economy of
Ohio, as well as the Nation.

Ohio’s civil justice system is in a
state of crisis. Ohio doctors are leaving
the State and too many have stopped
delivering babies because they can’t af-
ford the liability insurance.

From 2001-02, Ohio physicians faced
medical liability insurance increases
ranging from 28 to 60 percent. Ohio
ranked among the top five States for
premium increases in 2002. General sur-
geons pay as much as $74,554, and OB-
GYNs pay as much as $152,496. Com-
paratively, Indiana general surgeons
pay between $14,000-$30,000; and OB-
GYNs pay between $20,000-$40,000.

Further, Ohio businesses are going
bankrupt as a result of runaway asbes-
tos litigation. And today, one of my
fellow Ohioans can be a plaintiff in a
class action lawsuit that she doesn’t
know about and taking place in a State
she has never even visited.

In 1996, as Governor of Ohio, I was
proud to sign H.B. 350, strong tort re-
form legislation that became law in
Ohio for a while. It might have helped
today’s liability crisis, but it never got
a chance.

In 1999, the Supreme Court of Ohio,
in a politically motivated 4-3 decision,
struck down Ohio’s civil justice reform
law, even though the only plaintiff in
the case was the Ohio Academy of Trial
Lawyers—the personal injury bar’s
trade group.

Their reason for challenging the law?
They claimed their association would
lose members and lose money due to
the civil justice reform laws we en-
acted.

The bias of the case was so great that
one of the dissenters, Justice Stratton,
had this to say:

This case should have never been accepted
for review on the merits. The majority’s ac-
ceptance of this case means that we have
created a whole new arena of jurisdiction—
advisory opinions on the constitutionality of
a statute challenged by a special interest
group.

From this, it is obvious to me that
the way we currently administer class
actions is not working.

While we were frustrated at the State
level, I'm proud to have continued my
fight for a fair, strong civil justice sys-
tem in the United States Senate.



S1242

To this end, a few years ago I worked
with the American Tort Reform Asso-
ciation to produce a study entitled
“Lawsuit Abuse and Ohio” that cap-
tured the impact of this rampant liti-
gation on Ohio’s economy, with the
goal of educating the public on this
issue and sparking change.

Can you imagine what this study
found? In 2002 in Ohio, the litigation
crisis costs every Ohioan $636 per year,
and every Ohio family of four $2,544 per
year. These are alarming numbers. And
this study was released on August 8,
2002—imagine how high these numbers
have risen in 2% years.

In tough economic times, families
can not afford to pay over $2,500 to
cover other people’s litigation costs.
Something needs to be done, and pas-
sage of this bill will help!

Mr. President, this legislation is in-
tended to amend the federal judicial
code to streamline and curb abuse of
class action lawsuits, a procedural de-
vice through which people with iden-
tical claims are permitted to merge
them and be heard at one time in
court.

In particular, this legislation con-
tains safeguards that provide for judi-
cial scrutiny of the terms of class ac-
tion settlements in order to eliminate
unfair and discriminatory distribution
of awards for damages and prevent
class members from suffering a net loss
as a result of a court victory.

This bill would establish a concept of
diversity jurisdiction that would allow
the largest interstate class actions into
Federal court, while preserving exclu-
sive State court control over smaller,
primarily intrastate disputes. As sev-
eral major newspaper editorial
boards—ranging from the Post to the
Wall Street Journal—have recognized,
enactment of such legislation would go
a long way toward curbing unfairness
in certain state court class actions and
restoring faith in the fairness and in-
tegrity of the judicial process.

This bill is designed to improve the
handling of massive U.S. class action
lawsuits while preserving the rights of
citizens to bring such actions.

Class action lawsuits have spiraled
out of control, with the threat of large,
overreaching verdicts holding corpora-
tions hostage for years and years.

In total, America’s civil justice sys-
tem had a direct cost to tax payers in
2002 of $233.4 billion, or 2.23 percent of
GDP. That is $809 per citizen and equiv-
alent to a 5 percent wage tax. That’s a
13.3 percent jump from the year be-
fore—a year when we experienced a 14.4
percent increase which was the largest
percentage increase since 1986.

Now, some of my colleagues have ar-
gued that this bill sends most state
class actions into Federal court and de-
prives state courts of the power to ad-
judicate cases involving their own
laws. They argue that the bill therefore
infringes upon States’ sovereignty.

However, in one empirical study done
by two attorneys from O’Melveny &
Myers, their data indicated that this
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bill would not sweep all class actions
into Federal court. Rather, the bill is a
targeted solution that could result in
moving to Federal court a substantial
percentage of the nationwide or multi-
State class actions filed in class action
“mill” jurisdictions (like Madison
County, IL), while allowing State
courts everywhere to litigate truly
local class actions (the kinds of class
actions typically filed in State courts
that do not endeavor to become ‘‘mag-
net’” courts for class actions with little
or no relationship to the forum).

There is just no evidence for the as-
sertion that this bill deprives State
courts of their power to hear cases in-
volving their own laws. In fact, it is
the present system that infringes upon
state sovereignty rights by promoting
a ‘‘false federalism’ whereby some
state courts are able to impose their
decisions on citizens of other States re-
gardless of their own laws.

Another argument against this bill is
that it will unduly expand Federal di-
versity jurisdiction at a time when
courts are overcrowded. However,
State courts have experienced a much
more dramatic increase in class action
filings and have not proven to be any
more efficient in processing complex
cases.

In addition, Federal courts have
greater resources to handle the most
complex, interstate class action litiga-
tion, and are insulated from the local
prejudice problems so prevalent under
current rules.

Mr. President, I emphasize to my col-
leagues that this isn’t a bill to end all
class action lawsuits. It’s a bill to iden-
tify those lawsuits with merit and to
ensure that the plaintiffs in legitimate
lawsuits are treated fairly throughout
the litigation process.

It’s a bill to protect class members
from settlements that give their law-
yers millions, while they only see pen-
nies. It’s a bill to rectify the fact that
over the past decade, State court class
action filings increased over 1,000 per-
cent. It’s a bill to fix a broken judicial
system.

I am a strong supporter of this bill,
and I urge my colleagues to do the
same.

Mr. JEFFORDS. Mr. President, I am
pleased to support S. 5, the Class Ac-
tion Fairness Act of 2005.

I believe there are problems with our
current class action system that
should be addressed through Congres-
sional action. These problems include:

Cases and controversies that are na-
tional in scope and are currently being
decided in State courts;

Decisions or settlements that are de-
termined in one State’s court system,
are being applied nationwide, and con-
flict with laws in other States; and

Plaintiffs receiving little compensa-
tion, or in the most extreme example,
actually owing money from the settle-
ment of a class action lawsuit.

Class action lawsuits serve a useful
purpose in our judicial system. Class
actions allow individuals to merge a
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number of similar claims into one law-
suit, which can be an efficient use of
judicial resources. Class action law-
suits enable individuals with small
claims the ability to seek justice.

The legislation we are considering
today will fairly determine whether a
class action should be considered in a
State court or a Federal court. Thus,
the legislation will help ensure that
issues that are national in scope are
heard in federal court, while issues
that are local in nature are heard in
State courts.

The Class Action Fairness Act also
provides some common sense reforms
and oversight of the class action settle-
ment process. These changes will help
ensure that individuals who should be
compensated receive fair compensation
for their injuries, rather than worth-
less coupons, or actually owing money.

I cannot, and would not, support leg-
islation that denies individuals their
ability to pursue compensation in the
legal system for damages they have
suffered. The legislation before this
body 1is a Dbipartisan compromise
worked out over many years. It does
not deny individuals their right to pur-
sue justice through the legal system.
Because I believe the Class Action
Fairness Act of 2005 fairly addresses
the problems in our class action sys-
tem, I will support its passage today.

Mr. REED. Mr. President, I rise to
speak about S. 5, the Class Action Fair-
ness Act.

First and foremost, I want to com-
mend both the Republican and Demo-
cratic Leaders for all the work they did
to bring this bill before the Senate. In
particular, I am pleased that the con-
sent agreement allowed all relevant
amendments to be offered and debated.

I believe many of these amendments
would have improved the underlying
legislation without threatening its re-
forms. In particular, I think we should
have adopted the Feinstein-Bingaman
amendment, which would have given
federal judges clear guidance about
how to apply state consumer laws in
multi-state class action lawsuits. This
would have permitted more multi-state
consumer class actions to be certified
in federal court and resolved on their
merits.

After S. 5 is enacted into law, I be-
lieve we should rapidly revisit this
issue and make sure that consumers
are actually getting their day in court
and not having their class action cases
thrown out because Federal courts are
deeming them too complex or unman-
ageable to certify.

That being said, I think this legisla-
tion benefited greatly from the nego-
tiations entered into by Senators
DoDD, LANDRIEU and SCHUMER with the
bill’s major sponsors, Senators GRASS-
LEY, KOHL, HATCH and CARPER. Al-
though S. 5 is not the bill T would have
written, I do think it will address some
of the well-documented problems cre-
ated by overlapping class actions in
State and Federal courts.
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In particular, the Dodd-Landrieu-
Schumer language included in S. 5 ad-
dressed some of my biggest concerns
about moving class actions to Federal
court. Many class actions involve only
State law issues, are brought by plain-
tiffs from the same geographical area
and have a defendant who is based
within that same community. Moving
these cases to Federal court is inappro-
priate, especially if they do not involve
issues of national importance. In many
cases, it is our State judges who are in
the best position to make determina-
tions about State law. The Dodd-
Landrieu-Schumer compromise created
a new exception for keeping cases like
this in State court. Under the bill, if
two-thirds of the plaintiffs are from a
given State, the injury happened in
that State and at least one significant
defendant is from that same State,
then the class action can remain in
State court. As a result, I believe S. 5
ensures that ‘‘nationwide” class ac-
tions are separated from those that
should continue to be heard in State
courts.

I also believe that any attempt to
stop forum shopping by plaintiffs
should minimize forum shopping by de-
fendants. The Dodd-Landrieu-Schumer
compromise in S. 5 addressed this issue
by making it clear that there is a firm
30-day deadline for the removal of na-
tionwide class actions to Federal court
once the plaintiffs have filed papers
that create conditions for removal.

I also am pleased that the Dodd-
Landrieu-Schumer compromise dealt
with one of the most serious abuses in
class action cases, certain types of col-
lusive coupon settlements. S. 5 clari-
fied that if a settlement provides cou-
pons as a remedy, attorneys’ fees will
only be paid in proportion to the re-
demption of the coupons. A provision
like this does not prohibit coupon set-
tlements, but practically speaking, at-
torneys will not agree to such settle-
ments unless the coupons are actually
valuable. S. 5 also requires that a judge
may not approve a coupon settlement
until a hearing is conducted to deter-
mine if the settlement terms are fair,
reasonable, and adequate for class
members.

Finally, I believed that is important
to preserve the ability of the Advisory
Committee on the Federal Rules, the
U.S. Judicial Conference, and the Su-
preme Court to amend the class action
rules or procedures to the extent nec-
essary to accomplish their purposes
more effectively or to cure any unan-
ticipated problems. S. 5 also included a
provision saying that the Federal
courts could make such changes as ap-
propriate.

As a result of all of these improve-
ments, I believe S. 5 is legislation that
addresses serious problems in our na-
tion’s class action system and will
make the system fairer for both plain-
tiffs and defendants.

The PRESIDING OFFICER. Twenty
minutes is to be equally divided be-
tween the chairman and ranking mem-
ber of the Judiciary Committee.
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The Senator from Vermont.

Mr. LEAHY. Mr. President, I com-
mend the distinguished senior Senator
from Illinois. He is absolutely right.
You have the corporate interests, and
this administration is closing court-
house doors—one of the few places
where people can go that are not
aligned with either the Republican or
the Democratic Party; a place where
they don’t need any political clout; a
place where somebody can’t say they
are going to contribute heavily to a po-
litical party so their interests will be
heard, or something like that. There is
one place they could go—whether they
are a mechanic, a bus driver, a person
raising a family, somebody who had
been damaged by a product sold when
the manufacturer knew of the flaw—
the one place they could go would be
the courthouse. They are not the rich,
powerful, or well-connected. They
could win. Or at least seek justice. We
are going to close that door, too.

Over the few days that the Senate
has been considering this bill, there
have been a few modest amendments
that might actually keep the door open
a tiny crack for the people who need it.
There have been serious concerns
raised by the National Conference of
State Legislatures of our 50 States, the
National Association of State Attor-
neys General, prominent legal scholars,
consumers, environmental groups, and
civil rights organizations. They asked
us to at least consider a few improve-
ments but the courthouse door was
slammed shut. The Senate’s door was
slammed shut.

For anybody watching this debate,
they have figured out that by now the
fix was in, despite these legitimate
concerns.

After 31 years here I am disappointed
that the Senate is now taking its
marching orders for major legislation
from corporate special interests and
the White House.

We could have actually acted as an
independent body and made some
changes in this bill. Instead, we are
saying—the 100 of us—to all 50 of the
State legislatures that we know better
than they do, that they are irrelevant,
that we could close them off.

It is going to make it harder for
American citizens to protect them-
selves against violation of State civil
rights, consumer, health, environ-
mental protection laws, to take these
cases to State court.

Aside from being convenient, plain-
tiffs actually know where the local
state courthouse is. These courthouses
have experience with the legal and fac-
tual issues within their States. We are
simply going to sweep these cases into
Federal court, after we have already
swept so much criminal jurisdiction
there, and you can’t get a civil case
heard anyway. We are erecting barriers
to lawsuits, and we are placing new
burdens on plaintiffs. They will lan-
guish.

The bill contains language that
would reduce the delay that parties can
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experience when a case is removed to
Federal court by setting a limit for ap-
peals of remand orders. But we don’t
say anything about how long the court
can sit on the remand motion. They
could sit on it for 10 years if they want
to before they do a thing. Plaintiffs can
die, witnesses can move away, memo-
ries could grow dim, and nothing hap-
pens.

Senator FEINGOLD offered a modest
amendment to set a reasonable time
for action on remand motions. The so-
lution received praise from one of the
sponsors of this legislation, but the
corporate masters and the White House
said no. So it was rejected by the Sen-
ate.

The biggest concern raised by legal
scholars and agreed to by several Sen-
ate sponsors of the bill would address
the recent trend in Federal courts not
to certify class actions if multiple
state laws are involved.

The way this is set up in the bill—a
lot of the business groups are behind
this—one could easily get a case dis-
missed by a Federal court.

Senator FEINSTEIN and Senator
BINGAMAN worked together to alleviate
what was a legal Catch-22. The Federal
court says if a case has complicated
State laws in it, it can’t hear it. But
you can’t bring it in State court either.
The Federal court says the State laws
are complicated and it should have
been heard in the State court. But
under this bill, it goes to the Federal
court so, of course, the corporate inter-
ests win. We tried to change that.

Cynics might even speculate that is
what the business groups behind this
purported ‘‘procedural’” change are
really seeking, the dismissal of meri-
torious cases on procedural grounds by
the federal courts. Naturally, the or-
ders came down from the corporate
masters and the White House: Don’t do
it. We love the way this is going to
allow us to keep things out of court.
There it goes.

Anyone who reads this bill will no-
tice that despite its title, it affects
more than just class actions. Indi-
vidual actions, consolidated by state
courts for efficiency purposes, are not
class actions. Despite the fact that a
similar provision was unanimously
struck from the bill during the last
Congress, mass actions reappeared in
this bill this Congress. Federalizing
these individual cases will no doubt
delay, and possibly deny, justice for
victims suffering real injuries. Senator
DURBIN’s amendment sought to clarify
the bill’s effect on these cases. I'm glad
the debate this week served to clarify
the narrow scope of this provision.

It is interesting because a similar
provision to was unanimously struck
from the bill during the last Congress—
unanimously but that wasn’t good
enough for the corporate masters. It
was slipped back into the bill this Con-
gress.
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Class action legislation had been
criticized by nearly all of the State at-
torneys general in this country, Repub-
licans and Democrats alike. The distin-
guished former attorney general, Sen-
ator PRYOR of Arkansas, had a concern
that S. 5 would limit their official pow-
ers to investigate and bring actions in
State courts against defendants. He
wanted to put in minor clarifications
to show they could do that. Although
these attorneys general contacted their
Senators—Republicans and Democrats
alike—they were tossed out.

Senator KENNEDY’s amendment to ex-
empt civil rights, and wage and hour
cases in the bill, was a sensible solu-
tion. Prominent civil rights organiza-
tions and labor advocates requested
that the bill be modified to acknowl-
edge the fact that many of our states
have their own protective civil rights
and employment laws. I was proud to
cosponsor it and regret that with the
fix being in, this amendment was re-
jected by the Senate. But the fix was
in, and that is out.

What we have done here? I will give
you an example of one class action suit
that would have been impacted under
this legislation—Brown v. Board of
Education, finally ending segregation
in our schools, a blight on the Amer-
ican conscience. And how did Brown v.
Board of Education get to the Supreme
Court? Not from the three Federal
courts in that class action suit; not the
three Federal courts that said ‘‘sepa-
rate but equal” is the law of the land.
It had been good enough for all of us.
Send those African-American children
to one school. Send the White kids to a
much better school—because that is
what it was. The view was that is good
enough for us, always been that way.

Only one State court in the State of
Delaware said: That might be what the
U.S. Supreme Court said, but they are
wrong. They are wrong. We don’t be-
lieve in Plessy v. Ferguson. We don’t
believe in the separate but equal. We
say sending Black children to one
school and White kids to the other is
not equal. We are making second-class
citizens of these African Americans.

And because a State court heard and
ruled on that class action, it went up
to the U.S. Supreme Court, and the
U.S. Supreme Court unanimously came
down with Brown v. Board of Edu-
cation.

We pray there is not some class of
people in this country being damaged
the way African-American children
were being damaged at that time be-
cause if they go into the courts in the
wake of this legislation, the fix is in,
this Senate has closed the court doors
to them, this White House has closed
the court doors to them, these cor-
porate interests have closed the court
doors to them. It is a shame. It is
wrong. It is one heck of a message to
send to this country.

It is disappointing to me that the
Senate has refused to listen to wise
counsel of our state legislatures, our
state law enforcement officers, our
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state judges and even the views ex-
pressed by our federal judiciary since
they are the institutions that we are
affecting by enacting this legislation.

I predict this legislation will be ma-
nipulated by well-paid corporate de-
fense lawyers to create complex, expen-
sive and lengthy litigation over the cri-
teria and factors in the bill and wheth-
er they apply to a particular case. Un-
fortunately, one of the great boons of
this legislation, to the extent it does
not simply deter class actions brought
by consumers, is that it will make
them more costly, burdensome and
complicated.

The so-called Class Action Fairness
Act falls short of the expectation set
by its title. It will leave many injured
parties who have valid claims with no
avenue for relief, and that is anything
but fair to the ordinary Americans who
look to us to represent them in the
United States Senate.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, I
thank my colleagues for moving this
bill through to final conclusion where
we are now scheduled to vote on final
passage at 3 o’clock this afternoon.

We took this bill up in the Judiciary
Committee a week ago today. Although
there was some conjecture we could
not pass the bill out of committee, in
the morning we did so. We started the
floor debate Monday afternoon. I led
off in my capacity as chairman of the
Judiciary Committee. We had a num-
ber of amendments and we have worked
the will of the Senate. A number of
amendments have been withdrawn, a
number of amendments have been de-
feated.

The Senator from Wisconsin, Senator
FEINGOLD, offered an amendment which
would have imposed time limitations
on the courts on their handling of class
action cases. I told him I thought it
was a good idea, but I was constrained
to vote against it because we have an
understanding—implicit or explicit, I
am not quite sure which because I was
not party to it—with the House of Rep-
resentatives that if we sent them a so-
called clean bill without amendments,
they would accept the Senate version. I
told Senator FEINGOLD as to his issue,
I have had a number of complaints
about delays in the administration of
the courts. That is something the Judi-
ciary Committee will take up.

I make it plain we will not deal with
judicial independence or the court’s
discretionary functions, but when it
comes to delays, that is a matter of
congressional oversight on our funda-
mental responsibility to decide how
many judges there will be at all levels.
That is an issue we will take up.

February 10, 2005

The Senator from South Carolina,
Senator LINDSEY GRAHAM, had pro-
posed an amendment on disclosure, on
transparency, sunshine. There again,
that is a good idea. We have worked
through a colloquy. I have not seen the
final form, but I was discussing it with
Senator GRAHAM again this morning
and the staffs are working that out. I
anticipate we will have that finished.

The Senator from Illinois, Senator
DURBIN, had a proposed amendment on
mass actions. We had worked through
to see if we could formulate a colloquy.
That has not reached fruition. Senator
DURBIN has decided to withdraw. That
is a complex matter which we took up
in committee 2 years ago. We made
some modifications in the bill, but it is
very important as this bill moves for-
ward to become law that it be dealt
with as a procedural change, that there
not be substantive changes in the
rights of the parties.

We have sought to move into the
Federal courts in order to avoid forum
shopping on judges or courts where
there is some indication of a preju-
dicial predisposition. It is my hope as
this class action bill is interpreted that
it will not effect substantive rights.

There is a tender issue on selection of
State law where there are a number of
States involved. There is a lot of com-
monality in our law injected through
the uniform commercial code and
interjected through the restatement of
varieties of substantive matters such
as torts, where class actions can be cer-
tified, so it is my hope this bill, this
act, will not be interpreted to curtail a
substantive right.

There is a great deal of wisdom in the
Senate on this bipartisan bill which
has received considerable support on
the Democratic side of the aisle as well
as very strong support on the Repub-
lican side of the aisle to move through
without a conference where we might
have had a bill which was a great deal
more restrictive of plaintiffs’ rights,
where we might have had a bill where
the House provision calls for retro-
active application. That would upset a
great many existing lawsuits. All fac-
tors considered, we have come to a wise
conclusion.

Mr CORNYN. Mr. President, I have
spoken previously on this floor about
my concerns that this legislation does
not go far enough to address the scan-
dal of litigation abuse that plagues our
civil justice system. I stand by those
concerns today. We can and should do
more to reduce the burden of frivolous,
expensive litigation. Our Nation’s eco-
nomic competitiveness in the 21st cen-
tury depends on it.

We should consider additional meas-
ures that better level the playing field,
that produce a good flow of informa-
tion and transparency, and that pro-
vide a clear relationship between plain-
tiffs and their attorneys.

But while this modest legislation
could do more, I believe that S. 5 is an
important first step to reform—a step
in the right direction.
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By providing for removal of a greater
number of class action lawsuits from
State court to Federal court and by re-
quiring that judges carefully review all
coupon settlements and limit attor-
neys’ fees paid to these settlements to
the value actually received by class
members, it sets the groundwork for a
much needed reform.

In the spirit of bipartisan coopera-
tion that drove this bill forward, I set
aside my concerns for now and am
proud to co-sponsor.

I thank my friend from Iowa, Senator
GRASSLEY, for his leadership and per-
sistence on this issue. For five consecu-
tive Congresses, dating back to 1997,
Senator GRASSLEY has taken up the
mantel of class action reform and he
deserves a great deal of credit for it.

Finally, I want to thank Chairman
SPECTER and Senator HATCH for their
continued stewardship. Without them,
this bill would not be where it is today.

Mr. SPECTER. Mr. President, I have
a few minutes remaining on my 10 min-
utes. I notice the distinguished Demo-
cratic leader is here, but I said I would
yield to the Senator from Connecticut,
Senator DoDD. He has a very unique
spot in my evaluation of Senators be-
cause he was elected in the class of
1980. He reminds me there were 18 of us
elected, and the Democrats, through
their tenacity and wisdom, have main-
tained 50 percent of their class and the
Republicans, on the other hand, have
only retained 12% percent. Of course,
we started with 16 to 2, so let the
record show that the Republicans from
the class of 1980 still outnumber the
Democrats 2 to 1.

I yield to Senator DODD.

Mr. DODD. Mr. President, I thank my
colleague from Pennsylvania. One of
the great pleasures over the past 24
years has been to serve with ARLEN
SPECTER in this body.

We are nearing the end of consider-
ation of this bill.

I would like to spend just a few min-
utes to offer some thoughts on it.

First, a brief word about the process
by which this bill has been considered
by the Senate. I don’t think it is an
overstatement to say that—aside from
the details of the legislation itself—the
most important factor in its expected
passage is the unanimous consent
agreement that was put into place at
the onset of the Senate’s deliberations
on the bill.

In that respect, the two leaders—Sen-
ator FRIST and Senator REID—are to be
greatly commended. Either one could
have refused to enter into such an
agreement—which would have made
the prospects for passage of this legis-
lation far less certain.

As I said yesterday, a determined mi-
nority of even one Senator can impede
or block consideration of legislation in
this body. Either Leader, by declining
to enter into a consent agreement,
could have paved the way for others to
employ dilatory, delaying, and dis-
tracting tactics.

However, both Senators REID and
FRrRIST agreed that only relevant
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amendments to the bill would be in
order. No doubt, that agreement dis-
pleased some members in both cau-
cuses. However, it helped ensure that
the debate we have had on this bill has
been substantive, orderly, and delib-
erate. And it minimized the risk that
this bill would be derailed by conten-
tious issues wholly unrelated to the
substance of the bill itself.

So the cooperation shown by the two
leaders on this legislation cannot be
overemphasized. Senator REID is to be
particularly commended in this regard,
given that a majority of the members
of his caucus do not appear to support
the bill.

The consent agreement that he en-
tered into with the majority leader
demonstrates his commitment to
working in as cooperative a manner as
possible for the good of the Senate.

Allow me to spend a few moments
talking about the substance of this leg-
islation. We have heard a lot of charac-
terizations over the past few days to
describe the bill and the problems it
seeks to correct. I am among those who
believe that our class action system is
in need of reform. There are clear
abuses and shortcomings that have not
served the interests of the parties or
the interests of justice. And this bill
takes a number of significant steps to
remedy those abuses and shortcomings.

To those who say that this legisla-
tion will have dire consequences on the
quality of justice in our Nation, I must
respectfully disagree. And I do so for a
number of reasons.

First, it is important to view this
legislation in a larger perspective. Ac-
cording to one estimate, .92 percent of
all cases filed in Federal courts over
the past three decades have been class
actions. This point deserves special
emphasis: from 1972 to 2002, less than
one percent of all cases filed in the
Federal courts of our Nation have been
class actions.

Not all states compile similar data,
so there are no comparable statistics
for class actions as a percentage of all
cases filed in State courts. However,
there is every reason to believe that
the percentage of class actions filed in
state courts is at least as minuscule as
the percentage filed in state courts. My
point is simply this: that this legisla-
tion will affect only a very small per-
centage of all cases filed in our
courts—less than 1 percent.

Some would argue that if even one
just case in America were denied by
this bill, that would be an unit result,
and merit the defeat of this bill. I am
not unsympathetic to that argument.
Indeed, I agree wholeheartedly with it.
Our system of justice is premised on
the belief that equal justice under law
is the right of each and every citizen.

Even one just cause unjustly denied
offends our Nation’s commitment to
justice and fair play. Any legislation
that would deny to even one citizen the
right to equal justice deserves opposi-
tion, at least in this Senator’s opinion.

But this bill does not deny such a
right. It does not even come close. It
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will not close the courthouse door on a
single citizen.

Moreover—unlike other legislation
that has been considered by this body—
it will not cap damages in a single
case.

It will not cap attorney’s fees for a
single class action lawyer.

It will not extinguish or alter in any
way a single pending class action.

Nor does it impose more rigorous
pleading requirements or evidentiary
standards of proof in a single class ac-
tion.

In short, no citizen will in any way
lose his or her right to go to court and
seek the redress of grievances.

My colleagues might ask: if this bill
will not do any of these things, then
what will it do?

First and foremost, it will put an end
to the kind of abusive forum-shopping
that has grown in frequency and noto-
riety over the past few years.

Opponents of this bill claim that, by
in any way altering the procedural
rules governing class actions, sub-
stantive rights will be denied.

However, this argument is trumped
by a little document called the U.S.
Constitution.

Article III of that document extends
Federal jurisdiction to suits between
‘‘citizens of different States.”” The pur-
pose of extending this ‘‘diversity juris-
diction” to citizens is to prevent the
citizens of one State from being dis-
criminated against by the courts of an-
other State.

However, over the years, this purpose
has been increasingly thwarted by clev-
er pleading practices of enterprising
class action attorneys.

By adding a plaintiff or a defendant
to a lawsuit solely based on their citi-
zenship, they have been able to defeat
efforts to move cases to Federal
court—even cases involving multiple
parties from multiple States. Likewise,
by alleging an amount in controversy
that does not trigger the $75,000 thresh-
old, they have thwarted Federal juris-
diction—even in cases alleging millions
if not billions of dollars in damages.

In short, current pleading practice by
the class action plaintiffs bar has very
effectively denied Federal jurisdiction
over cases that are predominantly
interstate in nature. These are pre-
cisely the kinds of cases the Framers
thought deserve to be heard in Federal
courts.

All that this legislation does in this
respect is bring pleading practice more
into line with constitutional require-
ments. Cases that are primarily intra-
rather than interstate in nature may
continue to be heard in State courts.

But those that are clearly interstate
in nature will now be more likely to be
heard in Federal court, where they be-
long.

The notion that cases will be ‘‘dis-
missed’” as a result of this and other
changes created by this legislation is,
in my view, patently absurd. No provi-
sion of this legislation requires a single
case to be dismissed. Plaintiffs’ attor-
neys may end up spending more time in
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Federal court than State court. They
may not be able to pick a class of
plaintiffs that is as large as they can
now, or that encompasses as many
States. They may end up bringing
cases in two or more courts that they
might have preferred to bring in a sin-
gle court. But they will not find their
cases dismissed.

As my friend and colleague from
Utah, Senator HATCH, said earlier, good
lawyers will find a way to do well
under this bill. Good lawyers will do
well in Federal courts, as they have
done well in State courts. In that
sense, then, this bill is exceedingly
modest.

We write our laws on paper. We do
not etch them in stone. I am confident
that the bill we have written here is a
good one. I believe that, if and when it
becomes law, it will withstand the test
of time. Likewise, I am confident that
if in the future any shortcomings
emerge, we will have the good sense to
fix them.

By way of analogy, I remind our col-
leagues of another reform bill that was
considered several years ago. The Sen-
ator from New Mexico, Senator DOMEN-
101, and I wrote a bill to address frivo-
lous securities lawsuits directed pri-
marily at high-tech companies. The
bill was on the floor of the Senate for
about 2 weeks, if I recall correctly. A
number of amendments were offered. It
ultimately became law, despite a Presi-
dential veto.

There were those who predicted dire
consequences as a result of that bill’s
enactment. We were told that securi-
ties lawsuits would dry up, that
harmed investors would have no re-
course.

Well, here we are, about 9 years after
enactment of that law, and there has
been no appreciable drop-off in investor
lawsuits and recoveries. In fact, some
of the most vehement opponents of
that law in the trial bar continue to be
some of the most successful under the
law.

In sum, we have written a good bill
here. It deserves to become law. I hope
that it will. I want to acknowledge
those of our colleagues who are most
responsible for bringing us to this
point: Senators FRIST and REID, as I
have already mentioned; as well as
Senators GRASSLEY, KOHL, HATCH,
FEINSTEIN, CARPER, and others. I also
want to acknowledge the hard work of
their staff, who in some cases have
worked on this legislation for a number
of years.

So, to briefly reiterate, I thank my
leader, Senator REID, and the majority
leader, as well. We would not be in the
position we are in, I have said on sev-
eral occasions over the last 3 or 4 days,
had the Democratic leader—particu-
larly because the minority always has
unique rights in this Senate to delay or
stop legislation moving at all.

Even though my colleague from Ne-
vada has strong reservations, which I
am sure he will express shortly, about
the substance of this bill, as a result of
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his willingness to let a product move
forward, we are here today about to
adopt a piece of legislation. When I
hear some of the comments being made
about whether Democrats are willing
to work on issues, even ones they dis-
agree with, that is belied by the fact
that the minority leader made it pos-
sible for us to be here to deal with all
relevant, germane amendments on this
bill. I thank the Senator from Nevada
for his efforts in allowing that to go
forward.

There has been a lot of talk over the
last several days. Classically, with a
matter like this the opponents and pro-
ponents have a tendency to engage in,
if I may say with all due respect, a lit-
tle bit of hyperbole. But it’s important
to stick to the facts. And one impor-
tant fact that should shape how we
view this legislation is that less than 1
percent of all cases filed in the Federal
courts since 1972 have been class action
cases. I searched very tirelessly to find
out the percentages in State courts. I
could not come up with an exact num-
ber. I am told by those knowledgeable
the number of class actions filed in
State courts as a percentage of all
State actions is not substantially dif-
ferent than the Federal courts, and is
likely to be even smaller given the
large number of State cases filed gen-
erally. What is beyond dispute is that a
very small percentage of the cases filed
in our court systems are class actions.

Obviously, if anyone is denied access
to the courts in this country because of
things we do here, then, obviously, jus-
tice is denied to someone who cannot
make that case.

We have not done that. This system
of class action is in need of reform.

This is about money. Unfortunately,
it is not about the money that legiti-
mate plaintiffs get; it is about the
money that is either saved by a defend-
ant or made by the plaintiffs’ bar. That
is what this is about, and forum shop-
ping around the country, finding the
venue that gets you the best possible
result for your particular point of
view—not exactly what the Founders
had in mind when they drafted the di-
versity provisions of article III of the
Federal Constitution. If you want to
change the Constitution and say that
no longer should diversity apply, then
you may try to do that. If that is what
opponents of this legislation believe,
then they can try to amend the Con-
stitution to in effect keep all these
cases in State courts. But since the
founding of this Republic, the diversity
clause of article III of the Constitution
has been very clear.

Mr. REID. Mr. President, I ask unan-
imous consent that the Senator from
Connecticut be allowed 5 more min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. Mr. President, I thank my
colleague. I will go quickly.

The point is, this is about court re-
form more than tort reform. About fif-
teen months ago, as many of my col-
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leagues recall, we worked out this bill.
We struck an agreement, a good one.
Unfortunately, the majority here, last
year, decided not to bring this bill up.
I believe they made a mistake in doing
that. We could have wrapped this bill
up in January of 2004 but did not do it.
This agreement has been ready for the
Senate’s consideration for over a year.
We have had good debate on some of
these amendments, and we have draft-
ed a pretty good bill. It is not written
in marble; it is not written in granite;
it is written on paper. And we think it
is going to provide equal access to the
courts. It is going to provide a fairness
to plaintiffs and defendants, to see that
they get a just decision regarding the
matters that are brought before the
courts.

So to my colleagues who are strong
opponents of all of this, believe me,
this bill is a simple matter of court re-
form. It will help ensure that victims
of wrongdoing get fair compensation
and relief, rather than a raw deal that
lines the pockets of those who either
allegedly represent them or those who
are on the defendant side who want to
avoid some of the payments they would
otherwise have to make.

There are no caps in this bill. It does
not impose any rigorous procedural re-
quirements or evidentiary require-
ments of proof at all. In short, no cit-
izen will in any way lose his or her
right to go to court to seek redress for
their grievances.

You get anecdotal stories, hearing of
one case or another. This bill is about
court reform, getting a system right. It
is long overdue. It does not mean that
every tort reform measure that comes
before us ought to be supported, but on
this one, those of us who worked on
this believe we have done a good job.
We were asked to make four improve-
ments in this bill. We made 12 of them
over a year ago.

I thank the Senator from Delaware,
Mr. CARPER, Senator FEINSTEIN, Sen-
ator SCHUMER, Senator LANDRIEU, and
other Members on the Democratic side
who have worked on this issue to make
this possible.

Again, my thanks—and it should be
noted—to the distinguished Senator
from Nevada, Mr. REID, and Senator
FRIST, who struck a procedural agree-
ment so the Senate could consider this
bill.

The PRESIDING OFFICER. The
Democratic leader.

Mr. REID. Mr. President, yesterday
on the Senate floor I expressed serious
concerns about this legislation that is
pending before the Senate. I explained
at that time that this legislation, in
my opinion, is one of the most unfair,
anti-consumer pieces of legislation to
come before the Senate in a long time.
It slams the courthouse doors on a
wide range of injury plaintiffs, it turns
federalism upside down by preventing
State courts from hearing State law
claims, and it limits corporate ac-
countability at a time of rampant cor-
porate scandals. Instead of turning up
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the heat on corporate fraud, this bill
lets corporate wrongdoers off the hook.

At the beginning of the debate yes-
terday, I said this is a bad piece of leg-
islation, but there are going to be some
amendments offered, amendments that
will improve this bad legislation. They
would have made significant improve-
ments. But my hope of these amend-
ments passing was very short lived. It
did not happen. Over the last 2 days,
the Senate has turned away each and
every effort to make this bill less of-
fensive. Every single amendment—each
a message of fairness—was debated and
turned down. That is a shame. Pro-
ponents of this bill explained their op-
position to the common sense amend-
ments by describing the current bill as
a ‘‘delicate compromise.”” I have heard
that so many times. I spoke to Con-
gressman SENSENBRENNER, the chair-
man of the Judiciary Committee in the
House, who is supposedly the gate-
keeper on this legislation. He said: We
are going to accept legislation that is
in keeping with what you did last time.
Well, when he said, What you did last
time, he was talking about the bill
that came out of the Senate Judiciary
committee and was here on the floor.
These changes would not have dramati-
cally altered that.

If you went downtown to see what K
Street wanted with these amendments,
of course they were against all of them
because, in my opinion, this legislation
slams the door on most everyone who
wants to bring a case and use class ac-
tion as the tool for coming to court.

The debate yesterday was character-
ized by two significant misunder-
standings about the bill. First, pro-
ponents claimed that under this bill,
class action lawsuits could stay in
State courts as long as two-thirds of
the plaintiffs are from a single State.
Well, in fact, the bill reverses long-
standing Federal court diversity rules
by saying that no matter how many
plaintiffs are from a single State, the
case can still be removed to Federal
court if the defendant corporation is
incorporated in a different State. Keep
in mind, of the Fortune 500 companies,
58 percent of them are incorporated in
Delaware, so the majority of class ac-
tion lawsuits would be removable just
on that figure alone.

For example, in the State of Nevada,
at the famous Yucca Mountain, the
contractors were in such a rush, the
Department of Energy was in such a
rush to drill a hole in this mountain,
they had a huge auger. The size of this
auger was halfway to the top of the
second story of this Chamber. It was a
huge machine. It dug a hole almost as
big as this Chamber—a big tool going
right through that mountain. They
knew they were coming to a formation
there and that the toxic mineral dust
from drilling the formation would
cause people to get really sick with sil-
icosis. They knew that, but they were
in such a rush that they would not
even wet down this big tool to prevent
the dust. They drilled dry, so to speak,
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and this toxic dust flew all over and
the workers inhaled it. And today, as
we speak, people are dying as a result
of that.

Well, there has been a request for the
case to be considered a class action—
under the old law in existence before
this passes—that would allow all those
workers to join together in a class ac-
tion and have it certified. Even though
well over two-thirds of the plaintiffs
are residents of Nevada, the harm was
caused in Nevada, and the defendants
were obviously doing business in Ne-
vada, a defendant incorporated in a
State other than Nevada could remove
the case from Nevada State court. That
is how this bill works. It is just unfair.

The second mischaracterization of
this legislation is that supporters
make it sound as though all we are
talking about is venue: These cases
will simply move from State court to
Federal court and proceed just the
same. That is simply not true. Under
Supreme Court precedents that this
bill does nothing to change, Federal
judges routinely dismiss class action
lawsuits based on State law. Those
cases that are not dismissed go to the
back of a very long line in the overbur-
dened Federal court system.

One of the foremost experts on class
actions is a man who is also an expert
in antitrust law. He is a professor at
Harvard Law School. His name is Ar-
thur Miller. Here is what he said:

Federal courts have consistently denied
class certification in multi-state lawsuits
based on consumer as well as other state
laws. . . . not a single Federal Circuit Court
has granted class certification for such a
lawsuit, and six Circuit Courts have ex-
pressly denied certification.

The rejection of the Feinstein-Binga-
man amendment shows this bill’s true
colors. And I admire greatly Senator
FEINSTEIN for having the courage to do
the right thing and say: I have been
one of the original pushers of this leg-
islation, but what we are trying to do
is unfair, and the Bingaman amend-
ment should be adopted. She joined
with him for the Feinstein-Bingaman
amendment.

So, if the sponsors merely wanted
federal court review of lawsuits with
national implications, they would not
object to an amendment making clear
that federal judges may not dismiss
these cases.

But without that change, the truth is
plain to see: This bill is designed to
bury class action lawsuits, to cut off
the one means by which individual
Americans ripped off by fraudulent or
deceptive practices can band together
to demand justice from corporate
America.

What does this change mean in the
real world? It means, for example, that
cases like the one brought by Shaneen
Wahl will not be able to go forward.
Shaneen is a 55 year old woman, and
she was diagnosed with breast cancer.
Her health insurance company raised
the rates on her insurance premiums
from $194 a month to $1,800 a month—
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a little jump in price. She found out
that her insurance company was im-
properly doing this for tens of thou-
sands of other chronically ill patients.
She got a lawyer, they banded together
in a class action lawsuit, and they pre-
vailed in state court. Under this legis-
lation, the case would be dismissed.

Another breast cancer survivor also a
Florida woman, is 40-year-old Susan
Friedman. Susan’s insurance company
removed her case to federal court,
where it was dismissed. She is an un-
lucky example of what will happen to
more people under this legislation.
This is the fate of many other class ac-
tion lawsuits under the bill the Senate
will soon pass.

Unfortunately, insurance companies
are ripping people off all the time, and
this legislation will give the biggest,
best businesses in the world, the insur-
ance companies, more money.

In the real world, this legislation
means that when a phone company sys-
tematically bills customers for services
they had cancelled or a plumbing com-
pany routinely overcharges customers
by $10, those practices will not be
brought to light. The dollar amounts
would be too small. Why should the
plumbing company get an extra $10
from everyone? I guess what this legis-
lation means is if you cheat a lot, you
can take them to court, but if you
cheat just a little bit, lots and lots of
times, have at it, because no one can
do anything about it. This is the
‘“‘cheat a little bit’’ legislation.

This legislation is not good. It will
help the tobacco industry avoid ac-
countability. It virtually guarantees
that tobacco-related cases will end up
in federal court where they won’t be
able to proceed. I had a person, Fritz
Hahn, who lived on my property in Ne-
vada to keep an eye on things. He was
there for many years. He started smok-
ing when he was a teenager. He is now
dead as a result of tobacco. He smoked
too much. He got throat cancer. He
died a slow, terrible death. But for
class action lawyers, tobacco compa-
nies would have a free rein, and they
would be able to kill a lot more people
like Fritz Hahn.

That is what class action is all about,
joining together and going after those
companies who do bad things to people.
However, this legislation will make it
so much more difficult. That is why
numerous consumer groups, including
the Campaign for Tobacco-Free Kids,
the Leadership Conference on Civil
Rights, the Consumers TUnion, the
AFL-CIO, Public Citizen, and many
others have urged the Senate to reject
the bill.

I ask unanimous consent to print in
the RECORD scores and scores of compa-
nies that support my statement
against this legislation.

There being no objection, the mate-

rial was ordered to be printed in the
RECORD, as follows:
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NATIONAL ORGANIZATIONS OPPOSED TO FED-
ERAL CLASS ACTION LEGISLATION AS OF MAY
21, 2004
AARP, ADA Watch/National Coalition for

Disability Rights, AFL-CIO, Alliance for

Healthy Homes, Alliance for Justice, Alli-

ance for Retired Americans, American Asso-

ciation of People with Disabilities, American

Association of University Women, American

Cancer Society, American Heart Association,

American Federation of Government Em-

ployees, American Federation of State,

County and Municipal Employees, American

Lung Association, American-Arab Anti-Dis-

crimination Committee, Americans for

Democratic Action, Bazelon Center for Men-

tal Health Law, Brady Campaign to Prevent

Gun Violence, United with the Million Mom

March, and Campaign for Tobacco Free Kids.
Center for Disability and Health, Center

for Justice and Democracy, Center for Re-

sponsible Lending, Center for Women Policy

Studies, Civil Justice, Inc., Clean Water Ac-

tion, Coalition to Stop Gun Violence, Com-

mission on Social Action of Reform Judaism,

Communication Workers of America, Con-

sumer Federation of America, Consumers for

Auto Reliability and Safety, Disability

Rights Education and Defense Fund,

Earthjustice, Education Law Center, Envi-

ronmental Working Group, Epilepsy Founda-

tion, Families USA, Federally Employed

Women, Friends of the Earth, and Gray Pan-

thers.

Greenpeace, Homeowners Against Defi-
cient Dwellings, Jewish Labor Committee,
Lawyers’ Committee for Civil Rights Under
Law, Leadership Conference on Civil Rights,
Mexican American Legal Defense and Edu-
cational Fund, Mineral Policy Center,
NAACP Legal Defense and Education Fund,
National Alliance of Postal and Federal Em-
ployees, National Asian Pacific Legal Con-
sortium, National Association for the Ad-
vancement of Colored People, National Asso-
ciation for Equal Opportunity in Higher Ed,
National Association of Consumer Advo-
cates, National Association of Consumer
Agency Administrators, National Associa-
tion of the Deaf, National Association of
Protection and Advocacy Systems, National
Bar Association, National Campaign for
Hearing Health, National Center on Poverty
Law, and National Coalition on Black Civic
Participation.

National Committee on Pay Equity, Na-
tional Consumer Law Center, National Con-
sumer’s Coalition, National Council of La
Raza, National Employment Lawyers Asso-
ciation, National Fair Housing Alliance, Na-
tional Gay and Lesbian Task Force, National
Law Center on Homeless & Poverty, Na-
tional Legal Aid and Defender Association,
National Organization for Women, National
Partnership for Women & Families, Natural
Resources Defense Council, National
Workrights Institute, National Women’s
Health Network, National Women’s Law
Center, North Carolina Justice Center, NOW
Legal Defense and Education Fund, People
for the American Way, Public Citizen, and
Pride at Work.

Project Equality, Religious Coalition for
Reproductive Choice, Sargent Shriver Na-
tional Center on Poverty Law, Service Em-
ployees International Union, Sierra Club,
Tobacco Control Resource Center, Tobacco
Products Liability Project, UNITE!, United
Food and Commercial Workers International
Union, United Steelworkers of America,
USAction, U.S. Public Interest Research
Group, Violence Policy Center, and Women
Employed.

GOVERNMENT ORGANIZATIONS OPPOSED TO

CLASS-ACTION LEGISLATION

Conference of Chief Justices (State Su-

preme Court Justices), Judicial Conference
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of the United States (Federal Judges Asso-
ciation), Attorney General of California, Bill
Lockyer, Attorney General of Illinois, Lisa
Madigan, Attorney General of Maryland, J.
Joseph Curran, Jr., and Attorney General of
Minnesota, Mike Hatch.

Attorney General of Missouri, Jeremiah W.
Nixon, Attorney General of Montana, Mike
McGrath, Attorney General of New Mexico,
Patricia A. Madrid, Attorney General of New
York, Eliot Spitzer, Attorney General of
Oklahoma, W.A. Drew Edmondson, Attorney
General of Vermont, William H. Sorrell, and
Attorney General of West Virginia, Darrell
Vivian McGraw, Jr.

Mr. REID. Organizations are against
it. State court judges, Federal judges,
many state Attorneys General, and the
National Conference of State Legisla-
tors are against it. Officials in our
home States are telling us not to do
this. The only groups that want us to
pass this bill are those representing de-
fendants in these lawsuits. Sure, they
want to be relieved of the burden of ac-
countability. We shouldn’t let them.
This is not just a battle between big
business and lawyers. It is more. It is
certainly more anti-lawyer than I
would like to think. But that is what
we hear coming from the White House.

At a meeting in Las Vegas, the Presi-
dent said: The most hurtful thing in
the American economy today is law-
yers. I don’t believe that, as indicated
by the instances I gave about tobacco.
Sure there are bad lawyers who bring
meritless cases, and there should be
something we do to crack down on
them. But this bill is not about pun-
ishing bad lawyers. More fundamen-
tally this bill is about limiting access
to civil courts and hurting consumers.

One of the grievances that inspired
our Founding Fathers to revolt against
King George was they couldn’t bring
their grievances to a body.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. REID. What time is that? I will
use leader time.

The PRESIDING OFFICER. The Sen-
ator had 10 minutes.

Mr. REID. I thank the Chair.

As 1 was saying, one of the griev-
ances that inspired our Founding Fa-
thers to revolt against King George
was limited access to the civil courts.
That was based on the rights secured in
the year 1215, when King John signed
the Magna Carta. King John couldn’t
sign his name, so he put an X. From
that day forward, one of the things
that was brought over the ocean and is
now in our common law, when the
Founding Fathers developed our coun-
try, is that you bring to court your
grievances. They had a jury that could
sit down and talk about what was good
and bad about your case. Access to the
courts is a basic right in our democ-
racy, and after today it will be a dimin-
ished right.

These rights are being denigrated,
taken away from us with this legisla-
tion. It is too bad. A basic right that
has been in existence since we have
been a country, they are chipping away
at.

I am going to vote against this ill-
considered bill. I recognize it is going
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to pass. I think that is too bad. I can
say this without any question: Down-
town beat us. There is no question
about that.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. FRIST. Mr. President, in a few
minutes we will be voting on the Class
Action Fairness Act. We have before us
truly a bipartisan bill that was intro-
duced with 32 cosponsors, 24 Repub-
licans and 8 Democrats. It was voted
out of the Judiciary Committee on a
strong bipartisan vote. Every vote on
every amendment that has been offered
has been bipartisan, if we look at the
vote tallies. I do anticipate that in a
few minutes our vote on final passage
will be strongly bipartisan as well.

There are a few misconceptions about
the bill that I would like to defini-
tively dispel in these final moments.
This bill does not close the courthouse
doors to injured or aggrieved plaintiffs.
It does not. This is court reform. It is
designed to rein in lawsuit abuses, and
it does just that. The plaintiff may end
up in Federal court, yes, rather than
State court, but no citizen will lose his
or her right to bring a case—no citizen.
In fact, the Class Action Fairness Act
will protect plaintiffs in large inter-
state class action cases. No longer will
predatory lawyers be able to negotiate
deals that leave their clients with cou-
pons while they take home millions.
Plaintiffs will now be covered by a con-
sumer bill of rights for the first time,
a consumer bill of rights that will re-
quire lawyer’s fees for coupon settle-
ments to be based either on the value
of the coupons that are actually re-
deemed or on the hours actually billed.

Take the case such as the one in my
home State of Tennessee involving a
Memphis car dealer. It was discovered
that a dealership was instructing its
employees to cheat car purchasers by
as much as $2,000. Numerous residents
were affected so a class action suit was
filed. The suit was eventually settled,
and the plaintiffs received a coupon for
$1,200, but that coupon could only be
used if they went back to the same
dealer who had cheated them in the
first place and bought another car.
Meanwhile, the trial attorneys who
settled the suit received $1.3 million in
legal fees. A number of customers were
understandably upset that in order to
receive any financial benefit, they
would have to take that coupon and go
back to the very same dealer, while at
the same time the lawyers were able to
take their money and put it right into
their pockets. The legislation before us
today will put a stop to such unfair
practices.

Second, the class action bill will help
end the phenomenon that we all recog-
nize known as forum shopping. Aggres-
sive trial lawyers have found that a few
counties are lawsuit friendly, and in
these select State courts, judges are
quick to certify a class action and ju-
ries are known to grant extravagant
damage awards. Meanwhile, this same
defendant can face copycat cases all
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across the country, each jury granting
a different result. These counties may
have little or no geographic relation-
ship to either the plaintiff or to the de-
fendant, but the trial lawyers know
that simply the threat of suing in these
particular counties can lead to huge,
extravagant cash settlements. One
study estimates that virtually every
sector of the U.S. economy is on trial
in only three State courts.

The Class Action Fairness Act moves
those large nationwide cases that genu-
inely impact interstate commerce to
the Federal courts where they belong.
The Class Action Fairness Act is a
good bill. It is a fair bill. It is a signifi-
cant first step in putting an end to the
lawsuit abuses that undermine our
legal system.

I commend my colleagues for their
hard work. I thank, in particular, Sen-
ator GRASSLEY, the bill’s lead sponsor,
who has been working on this issue for
a decade; Senator SPECTER, for leading
the bill expeditiously through the Judi-
ciary Committee and on to the floor;
Senator HATCH, who has been a tireless
advocate for legal reform and class ac-
tion reform and has helped to manage
this bill on the floor; Senator CORNYN,
who has been tireless in his presence
and participation on this class action
bill over the last several days; the bill’s
Democratic supporters, especially Sen-
ator KOHL, Senator DoDD, Senator CAR-
PER, Senator BEN NELSON; all have
worked and reached across the aisle de-
spite great pressure from the bill’s op-
ponents, and for that I thank them.

Finally, I thank the Democratic lead-
er, HARRY REID, for working on a proc-
ess. We just heard him speaking on the
floor against the bill. In spite of that
personal feeling toward this bill, he has
worked in a real leadership manner—
working with us to deal with the bill in
a timely and expeditious manner on
the floor.

The American people expect and de-
serve a government that works and
leaders who work together. I think
they have seen it play out very well on
this bill. They did elect us to govern
toward meaningful solutions. The bill,
I believe, demonstrates we are accom-
plishing just that. We are meeting the
challenge and we are moving America
forward. I look forward to quick pas-
sage of the bill in the House and being
able to send it to the President’s desk.

Mr. President, we will vote very
shortly. So that Members can plan on
their schedules, this upcoming vote on
final passage of the class action fair-
ness bill will be the last vote of the
evening.

Following this vote, we will have a
few Members making statements. We
will remain in session for a short pe-
riod today. The Senate will not be in
session tomorrow and we will recon-
vene on Monday.

On Monday, the plans are to begin
debate on the nomination of Michael
Chertoff to be Secretary of Homeland
Security. At closing today, we will
reach an agreement that will provide
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for debate on the Chertoff nomination
during Monday’s session, with a vote to
occur on that nomination on Tuesday.

Therefore, I am prepared to announce
we will not have any votes on Monday.
I will have more to say about the pre-
cise timing of the debate and vote later
today when we wrap up our business.
Once again, I thank all Members for
their cooperation and assistance
throughout the debate on the class ac-
tion bill. I believe we are ready for
final passage.

Mr. President, I ask for the yeas and
nays on the bill.

The PRESIDING OFFICER (Mr.
COLEMAN). Is there a sufficient second?
There is a sufficient second.

The question is on the engrossment
and third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall the bill pass?

The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. MCCONNELL. The following Sen-
ators were necessarily absent: the Sen-
ator from Pennsylvania (Mr.
SANTORUM) and the Senator from New
Hampshire (Mr. SUNUNU).

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 72,
nays 26, as follows:

[Rollcall Vote No. 9 Leg.]

YEAS—T72
Alexander DeWine Lugar
Allard Dodd Martinez
Allen Dole McCain
Bayh Domenici McConnell
Bennett Ensign Murkowski
Bingaman Enzi Nelson (NE)
Bond Feinstein Obama
Brownback Frist Reed
Bunning Graham Roberts
Burns Grassley Rockefeller
Burr Gregg Salazar
Cantwell Hagel Schumer
Carper Hatch Sessions
Chafee Hutchison Shelby
Chambliss Inhofe Smith
Coburn Isakson Snowe
Cochran Jeffords Specter
Coleman Johnson Stevens
Collins Kohl Talent
Conrad Kyl Thomas
Cornyn Landrieu Thune
Craig Lieberman Vitter
Crapo Lincoln Voinovich
DeMint Lott Warner
NAYS—26
Akaka Durbin Mikulski
Baucus Feingold Murray
Biden Harkin Nelson (FL)
Boxer Inouye Pryor
Byrd Kennedy Reid
Clinton Kerry Sarbanes
Corzine Lautenberg Stabenow
Dayton Leahy Wyden
Dorgan Levin
NOT VOTING—2
Santorum Sununu
The bill (S. 5) was passed, as follows:
S.5

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SECTION 1. SHORT TITLE; REFERENCE; TABLE OF
CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Class Action Fairness Act of 2005.

(b) REFERENCE.—Whenever in this Act ref-
erence is made to an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of title 28, United
States Code.

(c) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; reference; table of con-

tents.

Sec. 2. Findings and purposes.

Sec. 3. Consumer class action bill of rights
and improved procedures for
interstate class actions.

Federal district court jurisdiction for
interstate class actions.

Removal of interstate class actions
to Federal district court.

Report on class action settlements.

Enactment of Judicial Conference
recommendations.

Rulemaking authority of Supreme
Court and Judicial Conference.

Sec. 9. Effective date.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds
lowing:

(1) Class action lawsuits are an important
and valuable part of the legal system when
they permit the fair and efficient resolution
of legitimate claims of numerous parties by
allowing the claims to be aggregated into a
single action against a defendant that has al-
legedly caused harm.

(2) Over the past decade, there have been
abuses of the class action device that have—

(A) harmed class members with legitimate
claims and defendants that have acted re-
sponsibly;

(B) adversely affected
merce; and

(C) undermined public respect for our judi-
cial system.

(3) Class members often receive little or no
benefit from class actions, and are some-
times harmed, such as where—

(A) counsel are awarded large fees, while
leaving class members with coupons or other
awards of little or no value;

(B) unjustified awards are made to certain
plaintiffs at the expense of other class mem-
bers; and

(C) confusing notices are published that
prevent class members from being able to
fully understand and effectively exercise
their rights.

(4) Abuses in class actions undermine the
national judicial system, the free flow of
interstate commerce, and the concept of di-
versity jurisdiction as intended by the fram-
ers of the United States Constitution, in
that State and local courts are—

(A) keeping cases of national importance
out of Federal court;

(B) sometimes acting in ways that dem-
onstrate bias against out-of-State defend-
ants; and

(C) making judgments that impose their
view of the law on other States and bind the
rights of the residents of those States.

(b) PURPOSES.—The purposes of this Act
are to—

(1) assure fair and prompt recoveries for
class members with legitimate claims;

(2) restore the intent of the framers of the
United States Constitution by providing for
Federal court consideration of interstate
cases of national importance under diversity
jurisdiction; and

(3) benefit society by encouraging innova-
tion and lowering consumer prices.

Sec. 4.

Sec. 5.

Sec. 6.
Sec. T.

Sec. 8.

the fol-

interstate com-
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SEC. 3. CONSUMER CLASS ACTION BILL OF
RIGHTS AND IMPROVED PROCE-
DURES FOR INTERSTATE CLASS AC-
TIONS.
(a) IN GENERAL.—Part V is amended by in-
serting after chapter 113 the following:
“CHAPTER 114—CLASS ACTIONS
‘“Sec.
¢“1711. Definitions.
¢“1712. Coupon settlements.
¢“1713. Protection against loss by class mem-
bers.

¢“1714. Protection against discrimination
based on geographic location.
““1715. Notifications to appropriate Federal

and State officials.
“§1711. Definitions

““In this chapter:

‘(1) CLAss.—The term ‘class’ means all of
the class members in a class action.

¢“(2) CLASS ACTION.—The term ‘class action’
means any civil action filed in a district
court of the United States under rule 23 of
the Federal Rules of Civil Procedure or any
civil action that is removed to a district
court of the United States that was origi-
nally filed under a State statute or rule of
judicial procedure authorizing an action to
be brought by 1 or more representatives as a
class action.

¢“(3) CLASS COUNSEL.—The term ‘class coun-
sel” means the persons who serve as the at-
torneys for the class members in a proposed
or certified class action.

‘‘(4) CLASS MEMBERS.—The term ‘class
members’ means the persons (named or
unnamed) who fall within the definition of
the proposed or certified class in a class ac-
tion.

“(6) PLAINTIFF CLASS ACTION.—The term
‘plaintiff class action’ means a class action
in which class members are plaintiffs.

‘(6) PROPOSED SETTLEMENT.—The term
‘proposed settlement’ means an agreement
regarding a class action that is subject to
court approval and that, if approved, would
be binding on some or all class members.
“§1712. Coupon settlements

‘‘(a) CONTINGENT FEES IN COUPON SETTLE-
MENTS.—If a proposed settlement in a class
action provides for a recovery of coupons to
a class member, the portion of any attor-
ney’s fee award to class counsel that is at-
tributable to the award of the coupons shall
be based on the value to class members of
the coupons that are redeemed.

‘““(b) OTHER ATTORNEY’'S FEE AWARDS IN
COUPON SETTLEMENTS.—

‘(1) IN GENERAL.—If a proposed settlement
in a class action provides for a recovery of
coupons to class members, and a portion of
the recovery of the coupons is not used to de-
termine the attorney’s fee to be paid to class
counsel, any attorney’s fee award shall be
based upon the amount of time class counsel
reasonably expended working on the action.

‘“(2) COURT APPROVAL.—Any attorney’s fee
under this subsection shall be subject to ap-
proval by the court and shall include an ap-
propriate attorney’s fee, if any, for obtaining
equitable relief, including an injunction, if
applicable. Nothing in this subsection shall
be construed to prohibit application of a
lodestar with a multiplier method of deter-
mining attorney’s fees.

‘(c) ATTORNEY’S FEE AWARDS CALCULATED
ON A MIXED BASIS IN COUPON SETTLEMENTS.—
If a proposed settlement in a class action
provides for an award of coupons to class
members and also provides for equitable re-
lief, including injunctive relief—

‘(1) that portion of the attorney’s fee to be
paid to class counsel that is based upon a
portion of the recovery of the coupons shall
be calculated in accordance with subsection
(a); and

‘“(2) that portion of the attorney’s fee to be
paid to class counsel that is not based upon
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a portion of the recovery of the coupons
shall be calculated in accordance with sub-
section (b).

“(d) SETTLEMENT VALUATION EXPERTISE.—
In a class action involving the awarding of
coupons, the court may, in its discretion
upon the motion of a party, receive expert
testimony from a witness qualified to pro-
vide information on the actual value to the
class members of the coupons that are re-
deemed.

““(e) JUDICIAL SCRUTINY OF COUPON SETTLE-
MENTS.—In a proposed settlement under
which class members would be awarded cou-
pons, the court may approve the proposed
settlement only after a hearing to determine
whether, and making a written finding that,
the settlement is fair, reasonable, and ade-
quate for class members. The court, in its
discretion, may also require that a proposed
settlement agreement provide for the dis-
tribution of a portion of the value of un-
claimed coupons to 1 or more charitable or
governmental organizations, as agreed to by
the parties. The distribution and redemption
of any proceeds under this subsection shall
not be used to calculate attorneys’ fees
under this section.

“§1713. Protection against loss by class mem-
bers

““The court may approve a proposed settle-
ment under which any class member is obli-
gated to pay sums to class counsel that
would result in a net loss to the class mem-
ber only if the court makes a written finding
that nonmonetary benefits to the class mem-
ber substantially outweigh the monetary
loss.

“§1714. Protection against discrimination
based on geographic location

“The court may not approve a proposed
settlement that provides for the payment of
greater sums to some class members than to
others solely on the basis that the class
members to whom the greater sums are to be
paid are located in closer geographic prox-
imity to the court.

“§1715. Notifications to appropriate Federal
and State officials

‘‘(a) DEFINITIONS.—

‘(1) APPROPRIATE FEDERAL OFFICIAL.—In
this section, the term ‘appropriate Federal
official’ means—

‘“(A) the Attorney General of the United
States; or

‘(B) in any case in which the defendant is
a Federal depository institution, a State de-
pository institution, a depository institution
holding company, a foreign bank, or a non-
depository institution subsidiary of the fore-
going (as such terms are defined in section 3
of the Federal Deposit Insurance Act (12
U.S.C. 1813)), the person who has the primary
Federal regulatory or supervisory responsi-
bility with respect to the defendant, if some
or all of the matters alleged in the class ac-
tion are subject to regulation or supervision
by that person.

‘“(2) APPROPRIATE STATE OFFICIAL.—In this
section, the term ‘appropriate State official’
means the person in the State who has the
primary regulatory or supervisory responsi-
bility with respect to the defendant, or who
licenses or otherwise authorizes the defend-
ant to conduct business in the State, if some
or all of the matters alleged in the class ac-
tion are subject to regulation by that person.
If there is no primary regulator, supervisor,
or licensing authority, or the matters al-
leged in the class action are not subject to
regulation or supervision by that person,
then the appropriate State official shall be
the State attorney general.

‘“(b) IN GENERAL.—Not later than 10 days
after a proposed settlement of a class action
is filed in court, each defendant that is par-
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ticipating in the proposed settlement shall
serve upon the appropriate State official of
each State in which a class member resides
and the appropriate Federal official, a notice
of the proposed settlement consisting of—

‘(1) a copy of the complaint and any mate-
rials filed with the complaint and any
amended complaints (except such materials
shall not be required to be served if such ma-
terials are made electronically available
through the Internet and such service in-
cludes notice of how to electronically access
such material);

‘(2) notice of any scheduled judicial hear-
ing in the class action;

‘“(3) any proposed or final notification to
class members of—

““(A)(i) the members’ rights to request ex-
clusion from the class action; or

“‘(ii) if no right to request exclusion exists,
a statement that no such right exists; and

‘“(B) a proposed settlement of a class ac-
tion;

‘“(4) any proposed or final class action set-
tlement;

‘‘(5) any settlement or other agreement
contemporaneously made between class
counsel and counsel for the defendants;

‘(6) any final judgment or notice of dis-
missal;

“(M(A) if feasible, the names of class mem-
bers who reside in each State and the esti-
mated proportionate share of the claims of
such members to the entire settlement to
that State’s appropriate State official; or

‘(B) if the provision of information under
subparagraph (A) is not feasible, a reason-
able estimate of the number of class mem-
bers residing in each State and the estimated
proportionate share of the claims of such
members to the entire settlement; and

‘(8) any written judicial opinion relating
to the materials described under subpara-
graphs (3) through (6).

‘“(c) DEPOSITORY INSTITUTIONS NOTIFICA-
TION.—

‘(1) FEDERAL AND OTHER DEPOSITORY INSTI-
TUTIONS.—In any case in which the defendant
is a Federal depository institution, a deposi-
tory institution holding company, a foreign
bank, or a non-depository institution sub-
sidiary of the foregoing, the notice require-
ments of this section are satisfied by serving
the notice required under subsection (b) upon
the person who has the primary Federal reg-
ulatory or supervisory responsibility with
respect to the defendant, if some or all of the
matters alleged in the class action are sub-
ject to regulation or supervision by that per-
son.

‘(2) STATE DEPOSITORY INSTITUTIONS.—In
any case in which the defendant is a State
depository institution (as that term is de-
fined in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813)), the notice re-
quirements of this section are satisfied by
serving the notice required under subsection
(b) upon the State bank supervisor (as that
term is defined in section 3 of the Federal
Deposit Insurance Act (12 U.S.C. 1813)) of the
State in which the defendant is incorporated
or chartered, if some or all of the matters al-
leged in the class action are subject to regu-
lation or supervision by that person, and
upon the appropriate Federal official.

‘(d) FINAL APPROVAL.—An order giving
final approval of a proposed settlement may
not be issued earlier than 90 days after the
later of the dates on which the appropriate
Federal official and the appropriate State of-
ficial are served with the notice required
under subsection (b).

‘“(e) NONCOMPLIANCE IF NOTICE NOT PRO-
VIDED.—

‘(1) IN GENERAL.—A class member may
refuse to comply with and may choose not to
be bound by a settlement agreement or con-
sent decree in a class action if the class
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member demonstrates that the notice re-
quired under subsection (b) has not been pro-
vided.

‘(2) LIMITATION.—A class member may not
refuse to comply with or to be bound by a
settlement agreement or consent decree
under paragraph (1) if the notice required
under subsection (b) was directed to the ap-
propriate Federal official and to either the
State attorney general or the person that
has primary regulatory, supervisory, or li-
censing authority over the defendant.

‘(3) APPLICATION OF RIGHTS.—The rights
created by this subsection shall apply only
to class members or any person acting on a
class member’s behalf, and shall not be con-
strued to limit any other rights affecting a
class member’s participation in the settle-
ment.

“(f) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed to expand the
authority of, or impose any obligations, du-
ties, or responsibilities upon, Federal or
State officials.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part V is
amended by inserting after the item relating
to chapter 113 the following:

“114. Class Actions 17117,

SEC. 4. FEDERAL DISTRICT COURT JURISDIC-
TION FOR INTERSTATE CLASS AC-
TIONS.

(a) APPLICATION OF FEDERAL DIVERSITY JU-
RISDICTION.—Section 1332 is amended—

(1) by redesignating subsection (d) as sub-
section (e); and

(2) by inserting after subsection (c) the fol-
lowing:

“(d)(1) In this subsection—

‘“(A) the term ‘class’ means all of the class
members in a class action;

‘“(B) the term ‘class action’ means any
civil action filed under rule 23 of the Federal
Rules of Civil Procedure or similar State
statute or rule of judicial procedure author-
izing an action to be brought by 1 or more
representative persons as a class action;

“(C) the term ‘class certification order’
means an order issued by a court approving
the treatment of some or all aspects of a
civil action as a class action; and

‘(D) the term ‘class members’ means the
persons (named or unnamed) who fall within
the definition of the proposed or certified
class in a class action.

‘(2) The district courts shall have original
jurisdiction of any civil action in which the
matter in controversy exceeds the sum or
value of $5,000,000, exclusive of interest and
costs, and is a class action in which—

““(A) any member of a class of plaintiffs is
a citizen of a State different from any de-
fendant;

‘(B) any member of a class of plaintiffs is
a foreign state or a citizen or subject of a
foreign state and any defendant is a citizen
of a State; or

“(C) any member of a class of plaintiffs is
a citizen of a State and any defendant is a
foreign state or a citizen or subject of a for-
eign state.

“(3) A district court may, in the interests
of justice and looking at the totality of the
circumstances, decline to exercise jurisdic-
tion under paragraph (2) over a class action
in which greater than one-third but less than
two-thirds of the members of all proposed
plaintiff classes in the aggregate and the pri-
mary defendants are citizens of the State in
which the action was originally filed based
on consideration of—

‘“(A) whether the claims asserted involve
matters of national or interstate interest;

“(B) whether the claims asserted will be
governed by laws of the State in which the
action was originally filed or by the laws of
other States;
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“(C) whether the class action has been
pleaded in a manner that seeks to avoid Fed-
eral jurisdiction;

(D) whether the action was brought in a
forum with a distinct nexus with the class
members, the alleged harm, or the defend-
ants;

‘‘(E) whether the number of citizens of the
State in which the action was originally
filed in all proposed plaintiff classes in the
aggregate is substantially larger than the
number of citizens from any other State, and
the citizenship of the other members of the
proposed class is dispersed among a substan-
tial number of States; and

“(F) whether, during the 3-year period pre-
ceding the filing of that class action, 1 or
more other class actions asserting the same
or similar claims on behalf of the same or
other persons have been filed.

““(4) A district court shall decline to exer-
cise jurisdiction under paragraph (2)—

“(A)(@@) over a class action in which—

‘“(I) greater than two-thirds of the mem-
bers of all proposed plaintiff classes in the
aggregate are citizens of the State in which
the action was originally filed;

‘“(IT) at least 1 defendant is a defendant—

‘“(aa) from whom significant relief is
sought by members of the plaintiff class;

‘“(bb) whose alleged conduct forms a sig-
nificant basis for the claims asserted by the
proposed plaintiff class; and

‘‘(cc) who is a citizen of the State in which
the action was originally filed; and

“(III) principal injuries resulting from the
alleged conduct or any related conduct of
each defendant were incurred in the State in
which the action was originally filed; and

‘“(ii) during the 3-year period preceding the
filing of that class action, no other class ac-
tion has been filed asserting the same or
similar factual allegations against any of
the defendants on behalf of the same or other
persons; or

‘“(B) two-thirds or more of the members of
all proposed plaintiff classes in the aggre-
gate, and the primary defendants, are citi-
zens of the State in which the action was
originally filed.

‘() Paragraphs (2) through (4) shall not
apply to any class action in which—

“(A) the primary defendants are States,
State officials, or other governmental enti-
ties against whom the district court may be
foreclosed from ordering relief; or

‘(B) the number of members of all pro-
posed plaintiff classes in the aggregate is
less than 100.

“(6) In any class action, the claims of the
individual class members shall be aggregated
to determine whether the matter in con-
troversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs.

‘(7 Citizenship of the members of the pro-
posed plaintiff classes shall be determined
for purposes of paragraphs (2) through (6) as
of the date of filing of the complaint or
amended complaint, or, if the case stated by
the initial pleading is not subject to Federal
jurisdiction, as of the date of service by
plaintiffs of an amended pleading, motion, or
other paper, indicating the existence of Fed-
eral jurisdiction.

‘(8) This subsection shall apply to any
class action before or after the entry of a
class certification order by the court with
respect to that action.

‘“(9) Paragraph (2) shall not apply to any
class action that solely involves a claim—

“(A) concerning a covered security as de-
fined under 16(f)(3) of the Securities Act of
1933 (15 U.S.C. 78p(£)(3)) and section 28(f)(5)(E)
of the Securities Exchange Act of 1934 (15
U.S.C. T8bb(H)(5)(E));

‘“(B) that relates to the internal affairs or
governance of a corporation or other form of
business enterprise and that arises under or
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by virtue of the laws of the State in which
such corporation or business enterprise is in-
corporated or organized; or

‘(C) that relates to the rights, duties (in-
cluding fiduciary duties), and obligations re-
lating to or created by or pursuant to any se-
curity (as defined under section 2(a)(1) of the
Securities Act of 1933 (15 U.S.C. T7b(a)(1)) and
the regulations issued thereunder).

¢(10) For purposes of this subsection and
section 1453, an unincorporated association
shall be deemed to be a citizen of the State
where it has its principal place of business
and the State under whose laws it is orga-
nized.

““(11)(A) For purposes of this subsection
and section 1453, a mass action shall be
deemed to be a class action removable under
paragraphs (2) through (10) if it otherwise
meets the provisions of those paragraphs.

“(B)(1) As used in subparagraph (A), the
term ‘mass action’ means any civil action
(except a civil action within the scope of sec-
tion 1711(2)) in which monetary relief claims
of 100 or more persons are proposed to be
tried jointly on the ground that the plain-
tiffs’ claims involve common questions of
law or fact, except that jurisdiction shall
exist only over those plaintiffs whose claims
in a mass action satisfy the jurisdictional
amount requirements under subsection (a).

‘“(ii) As used in subparagraph (A), the term
‘mass action’ shall not include any civil ac-
tion in which—

““(I) all of the claims in the action arise
from an event or occurrence in the State in
which the action was filed, and that alleg-
edly resulted in injuries in that State or in
States contiguous to that State;

“(II) the claims are joined upon motion of
a defendant;

‘“(III) all of the claims in the action are as-
serted on behalf of the general public (and
not on behalf of individual claimants or
members of a purported class) pursuant to a
State statute specifically authorizing such
action; or

“(IV) the claims have been consolidated or
coordinated solely for pretrial proceedings.

“(C)d) Any action(s) removed to Federal
court pursuant to this subsection shall not
thereafter be transferred to any other court
pursuant to section 1407, or the rules promul-
gated thereunder, unless a majority of the
plaintiffs in the action request transfer pur-
suant to section 1407.

¢‘(ii) This subparagraph will not apply—

“(I) to cases certified pursuant to rule 23 of
the Federal Rules of Civil Procedure; or

“(II) if plaintiffs propose that the action
proceed as a class action pursuant to rule 23
of the Federal Rules of Civil Procedure.

‘(D) The limitations periods on any claims
asserted in a mass action that is removed to
Federal court pursuant to this subsection
shall be deemed tolled during the period that
the action is pending in Federal court.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 1335(a)(1) is amended by insert-
ing ‘‘subsection (a) or (d) of”’ before ‘‘section
1332".

(2) Section 1603(b)(3) is amended by strik-
ing ““(d)”’ and inserting ‘‘(e)’’.

SEC. 5. REMOVAL OF INTERSTATE CLASS AC-
TIONS TO FEDERAL DISTRICT
COURT.

(a) IN GENERAL.—Chapter 89 is amended by
adding after section 1452 the following:
“§ 1453. Removal of class actions

‘‘(a) DEFINITIONS.—In this section, the
terms ‘class’, ‘class action’, ‘class certifi-
cation order’, and ‘class member’ shall have
the meanings given such terms under section
1332(d)(1).

‘““(b) IN GENERAL.—A class action may be
removed to a district court of the United
States in accordance with section 1446 (ex-
cept that the 1-year limitation under section
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1446(b) shall not apply), without regard to
whether any defendant is a citizen of the
State in which the action is brought, except
that such action may be removed by any de-
fendant without the consent of all defend-
ants.

‘‘(c) REVIEW OF REMAND ORDERS.—

‘(1) IN GENERAL.—Section 1447 shall apply
to any removal of a case under this section,
except that notwithstanding section 1447(d),
a court of appeals may accept an appeal from
an order of a district court granting or deny-
ing a motion to remand a class action to the
State court from which it was removed if ap-
plication is made to the court of appeals not
less than 7 days after entry of the order.

‘(2) TIME PERIOD FOR JUDGMENT.—If the
court of appeals accepts an appeal under
paragraph (1), the court shall complete all
action on such appeal, including rendering
judgment, not later than 60 days after the
date on which such appeal was filed, unless
an extension is granted under paragraph (3).

¢“(3) EXTENSION OF TIME PERIOD.—The court
of appeals may grant an extension of the 60-
day period described in paragraph (2) if—

““(A) all parties to the proceeding agree to
such extension, for any period of time; or

‘“(B) such extension is for good cause
shown and in the interests of justice, for a
period not to exceed 10 days.

‘“(4) DENIAL OF APPEAL.—If a final judg-
ment on the appeal under paragraph (1) is
not issued before the end of the period de-
scribed in paragraph (2), including any exten-
sion under paragraph (3), the appeal shall be
denied.

‘(d) EXCEPTION.—This section shall not
apply to any class action that solely in-
volves—

‘(1) a claim concerning a covered security
as defined under section 16(f)(3) of the Secu-
rities Act of 1933 (15 U.S.C. 78p(f)(3)) and sec-
tion 28(f)(6)(E) of the Securities Exchange
Act of 1934 (15 U.S.C. 78bb(f)(5)(E));

‘(2) a claim that relates to the internal af-
fairs or governance of a corporation or other
form of business enterprise and arises under
or by virtue of the laws of the State in which
such corporation or business enterprise is in-
corporated or organized; or

‘“(3) a claim that relates to the rights, du-
ties (including fiduciary duties), and obliga-
tions relating to or created by or pursuant to
any security (as defined under section 2(a)(1)
of the Securities Act of 1933 (15 U.S.C.
TTb(a)(1)) and the regulations issued there-
under).”’.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—The table of sections for chapter 89
is amended by adding after the item relating
to section 1452 the following:

‘1453. Removal of class actions.”.
SEC. 6. REPORT ON CLASS ACTION SETTLE-
MENTS.

(a) IN GENERAL.—Not later than 12 months
after the date of enactment of this Act, the
Judicial Conference of the United States,
with the assistance of the Director of the
Federal Judicial Center and the Director of
the Administrative Office of the TUnited
States Courts, shall prepare and transmit to
the Committees on the Judiciary of the Sen-
ate and the House of Representatives a re-
port on class action settlements.

(b) CONTENT.—The report under subsection
(a) shall contain—

(1) recommendations on the best practices
that courts can use to ensure that proposed
class action settlements are fair to the class
members that the settlements are supposed
to benefit;

(2) recommendations on the best practices
that courts can use to ensure that—

(A) the fees and expenses awarded to coun-
sel in connection with a class action settle-
ment appropriately reflect the extent to
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which counsel succeeded in obtaining full re-
dress for the injuries alleged and the time,
expense, and risk that counsel devoted to the
litigation; and

(B) the class members on whose behalf the
settlement is proposed are the primary bene-
ficiaries of the settlement; and

(3) the actions that the Judicial Conference
of the United States has taken and intends
to take toward having the Federal judiciary
implement any or all of the recommenda-
tions contained in the report.

(c) AUTHORITY OF FEDERAL COURTS.—Noth-
ing in this section shall be construed to alter
the authority of the Federal courts to super-
vise attorneys’ fees.

SEC. 7. ENACTMENT OF JUDICIAL CONFERENCE
RECOMMENDATIONS.

Notwithstanding any other provision of
law, the amendments to rule 23 of the Fed-
eral Rules of Civil Procedure, which are set
forth in the order entered by the Supreme
Court of the United States on March 27, 2003,
shall take effect on the date of enactment of
this Act or on December 1, 2003 (as specified
in that order), whichever occurs first.

SEC. 8. RULEMAKING AUTHORITY OF SUPREME
COURT AND JUDICIAL CONFERENCE.

Nothing in this Act shall restrict in any
way the authority of the Judicial Conference
and the Supreme Court to propose and pre-
scribe general rules of practice and proce-
dure under chapter 131 of title 28, United
States Code.

SEC. 9. EFFECTIVE DATE.

The amendments made by this Act shall
apply to any civil action commenced on or
after the date of enactment of this Act.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Mr. President, I move to
reconsider the vote and I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

———
MORNING BUSINESS

Mr. LOTT. Mr. President, I ask unan-
imous consent there now be a period of
morning business with Senators per-
mitted to speak for up to 10 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Oregon.

————

MEDICARE PRESCRIPTION DRUG
BENEFIT

Mr. WYDEN. Mr. President, the stag-
gering cost estimates for the Medicare
prescription drug benefit, coupled with
the small number of seniors who have
signed up so far, has threatened the
very survival of this program. I do not
want to see that happen, having voted
for this program. I want to see the Sen-
ate take the steps to ensure that it
works; that it delivers medicine to our
seniors in a cost-effective way, and en-
sures that it reaches the hopes and ex-
pectations that millions of older people
and their families have for this pro-
gram.

The fact is, the Medicare prescription
drug program now faces two very seri-
ous problems. The first is the sky-
rocketing cost. These are the costs we
have been debating throughout the
week, that have been far greater than
anyone could have predicted.
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A second problem may also herald
very big concerns. To date, a small
number of older people have signed up
for the first part of the drug benefit,
the drug card. So what you have is a
pretty combustible mix. The combina-
tion of escalating costs and a skimpy
number of older people signing up thus
far raises the very real problem that a
huge amount of Government money
will be spent on a very small number of
people. That is a prescription for a pro-
gram that cannot survive.

I do not want to see that happen. As
someone who voted for this program
and worked with colleagues on both
sides of the aisle to make this program
work to meet the urgent needs of the
Nation’s older people, I think the Sen-
ate ought to be taking corrective ac-
tion and take corrective action now, in
order to deal with what I think are
looming problems.

As T said, we learned a bit about the
escalating costs of the program. But
when you couple that with low levels of
participation by older people, that is
particularly troublesome. I think it is
fair to say, if the drug card debacle—
the first part of the program and the
small number of older people signing
up for the drug card continues into the
full benefit phase of the program, what
you have is a situation where I believe
people are going to say this program
cannot be justified at a time of scarce
Government resources.

To turn for a moment to the drug
card part of the program that I don’t
think has been discussed much lately,
the choices are eye-glazing. There are
more than 70 cards available; 39 you
can get in any part of the country, the
other 30-plus you can get only in some
States. The Inspector General of the
Department of Health and Human
Services reported in an informal survey
that the program information was con-
fusing and inadequate.

What makes it amazing is that a lot
of folks who were looking at it are peo-
ple who were relatives of HHS employ-
ees. So you have a situation where
even folks connected with those who
would know a fair amount about this
program are having difficulty sorting
through it.

I have come to the floor today to try
to sound a wake-up call, to say those of
us who voted for the program, like my-
self, and those who opposed it, we
ought to be working together on a bi-
partisan basis now to correct it. The
first part of that effort should be to put
in place sensible cost containment like
we see in the private sector. It is in-
comprehensible to me that this pro-
gram is not using the kind of cost con-
tainment strategies that you see in
Minnesota and Oregon and all across
the country.

The Medicare Program is pretty
much like a fellow standing in the
Price Club who buys one roll of toilet
paper at a time. They are not shopping
in a smart way. They are not using
their purchasing power. I and Senator
SNOWE have sought to correct that and
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to take steps to use sensible cost con-
tainment strategies and ensure that
the costs of this program are held
down.

Second, I think we need to take steps
to make sure that some of the mis-
takes of the past are avoided. CMS, the
agency charged with dealing with this
program, needs people with expertise
to answer the questions of seniors and
family members. There needs to be bet-
ter information, on the net and else-
where, that is not incomprehensible
gobbledygook. Seniors are going to
need information about real savings for
each plan. Pie-in-the-sky projections,
which is what they have gotten thus
far, are not going to cut it. That is
what we saw this week with respect to
these cost estimates. Suffice it to say,
the U.S. Congress is not satisfied.

I believe without effective cost con-
tainment and without good administra-
tion of the program, particularly as it
moves into this next stage, we are
going to see the bills continue to run
up and we are going to see the partici-
pation of seniors continue to run down.
That is a prescription for a Govern-
ment program that cannot survive. I do
not want to see that.

I stuck my neck out in order to get
that legislation passed. I believe it can
survive. Congress needs to hustle, now,
to mend it, to mend it with sensible bi-
partisan cost containment along the
lines of what is used in the private sec-
tor; mend it with changes in the way
the program is administered so it goes
into the second phase without some of
the problems we saw connected with
the drug card. I just hope, as a result of
what the Congress has learned this
week, that there has been a real wake-
up call as to how urgent it is that Con-
gress take these corrective steps and
that Congress move quickly. I believe
this program now, because of the huge
new cost estimates and the problems
with getting folks signed up, could well
be headed for life support.

I don’t want to see that. I think it
would be a tragedy. I want the program
that I voted for to work. That means it
has to be supplemented with good cost
containment and improvements in the
way it is administered. I intend to
work with my colleagues, particularly
on the other side of the aisle—Senator
SNOWE and Senator McCAIN, who joined
me in this legislation—to deal with the
cost containment features, plus many
colleagues on this side of the aisle who
have bills of their own.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. NELSON of Florida. Mr. Presi-
dent, my comments will come, appro-
priately, after the distinguished Sen-
ator from Oregon, about this program
that was enacted a couple of years ago,
the so-called providing prescription
drugs for senior citizens. There are a
number of Senators here who were
promised, in order to get their votes,
that this program would not cost more
than $400 billion over a 10-year period.
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Of course, we know now that the result
of the most recent studies is that it is
not $400 billion, it is $720 billion. How
many more cost estimates will go up
and up?

There is one thing we can do to this
legislation, legislation that this Sen-
ator didn’t vote for because I thought
it was quite flawed—not only the true
costs, which we were not given, but the
fact that we are not allowing the prin-
ciple of private enterprise to function.
There is a provision in the bill that
specifically prohibits the Federal Gov-
ernment, through Medicare, from nego-
tiating bulk rate purchases, thus bring-
ing the cost of the prescription drugs
down.

All of our colleagues embrace the pri-
vate marketplace. Free market com-
petition is where you can get the most
efficient products at the least cost.

Why wasn’t that same principle of
free market competition allowed to
work here in the purchase of prescrip-
tion drugs for Medicare recipients? It is
certainly not new to the Federal Gov-
ernment. We have done this for almost
20 years in the Veterans’ Administra-
tion—for the VA contracts for the pur-
chase of prescription drugs in bulk and,
therefore, the cost of the drugs to the
Veterans’ Administration is consider-
ably less than retail price.

If it is good for the Department of
Veterans Affairs, why isn’t it good for
the rest of the Federal Government and
for Medicare to do it? But we were not
allowed to because the law specifically
says we are going to violate the prin-
ciple of free market enterprise, and you
can’t negotiate the price of the pre-
scription drugs down. It seems to me
that not only violates the principle, it
violates good common sense.

Now what do we do? The news has
come out. No, the bill isn’t going to
cost what was promised, $400 billion
over 10 years; it is going to cost a min-
imum of $720 billion over 10 years. We
had better be minding our Ps and Qs or
else we are going to continue to bank-
rupt this country by using faulty
mathematics.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, I ask
unanimous consent to speak in morn-
ing business for as much time as I con-
sume.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. DORGAN per-
taining to the introduction of S. 355 are
printed in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

———

PHARMACEUTICAL MARKET
ACCESS

Mr. DORGAN. Mr. President, yester-
day I and 28 of my Senate colleagues
introduced legislation allowing the re-
importation of FDA-approved prescrip-
tion drugs from Canada and other
countries. We have introduced legisla-
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tion of this type before, but we have
been blocked from consideration in the
Senate. We do not intend to be blocked
this year. We intend to get the Senate
on record. We believe there are suffi-
cient votes in the Senate to pass a bill
dealing with the reimportation of pre-
scription drugs. We very much hope we
can get a bill to the President and have
that legislation signed.

The 29 Senators who have reached
agreement on this represent a broad bi-
partisan consensus in the Senate. That
bipartisan group includes Senator
SNOWE, Senator GRASSLEY, Senator
KENNEDY, Senator MCcCAIN, Senator
LoTT, Senator STABENOW, and many
others—a broad group of Republicans
and Democrats joining together to try
to put downward pressure on prescrip-
tion drug prices.

Let me show two pill bottles in the
Senate. These bottles held the drug
called Lipitor, one of the most popular
cholesterol-lowering drugs in America.
Obviously, the Lipitor tablets that
went into these two bottles are made
by the same company. In each bottle,
it is the same FDA-approved tablet,
made by the same company in the
same plant and put in the same pill
bottle. The only difference is price.
This bottle was sent to a Canadian
pharmacy that paid $1.01 per tablet;
this one was sent to the United States
pharmacy that paid $1.81 per tablet.

Why are the Americans charged near-
ly double for the same pill, put in the
same bottle, made by the same com-
pany? Because the company can and
does call the shots. We do have price
controls on prescription drugs in this
country: it is the pharmaceutical in-
dustry that is controlling prices, and
they have decided that the U.S. con-
sumers should pay the highest prices in
the world for prescription medicines.

Many of us believe that should not be
the case. Miracle drugs offer no mir-
acles to those who cannot afford them.
We have so many senior citizens living
on fixed incomes in this country who
need prescription drugs. Senior citizens
are 12 percent of this country’s popu-
lation. Yet they consume over one-
third of all the prescription drugs in
our country. That is why this issue is
s0 important.

The reimportation legislation we
have introduced is again a broad bipar-
tisan agreement between Republicans
and Democrats, one we intend to push
to a vote. We believe it is finally time
that we have a vote in the House and
the Senate and get a bill to the Presi-
dent. We understand the President has
not supported this. We understand the
Food and Drug Administration has
been very strong and assertive in say-
ing there are safety issues with this
legislation.

That, of course, is patently absurd.
We have had testimony before the U.S.
Congress that in Europe, for 20 years,
they have done reimportation. In Eu-
rope, they call it ‘‘parallel trading,”
where if you are from France and want
to buy a prescription drug from Ger-
many, that is just fine. If you are from
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Italy and want to buy a prescription
drug from Spain, that is just fine. Par-
allel trading in pharmaceuticals has
occurred for 20 years, and there has
been no safety issue.

We had a pharmaceutical company
executive named Dr. Peter Rost, the
vice president of marketing for a major
drug company, who said:

The biggest argument against reimporta-
tion is safety. What everyone has conven-
iently forgotten to tell you is that in Eu-
rope, reimportation of drugs has been in
place for 20 years.

This is an executive from the drug in-
dustry itself.

He said something else that is impor-
tant:

During my time responsible for a region in
northern Europe, I never once—not once—
heard the drug industry, regulatory agen-
cies, the government, or anyone else saying
that this practice was unsafe.

He is talking about the practice of
importing drugs between countries. He
goes on to say:

And personally, I think it is outright de-
rogatory to claim that the Americans would
not be able to handle reimportation of drugs,
when the rest of the educated world can do
this.

This is a big issue. This is not a small
issue. The price of prescription drugs is
on the march upward. Too many Amer-
icans cannot afford their medication. It
is unfair to have the American people
charged the highest prices in the world.
We are talking only about importing
FDA-approved drugs made in FDA-ap-
proved plants, in many cases put in
identical bottles, shipped to two dif-
ferent locations. One location is to an
American who will pay the highest
price, and the other location is to other
major countries around the world
whose citizens are charged much lower
prices.

We think that is unfair. We intend to
try to put downward pressure on drug
prices in this country by using trade.
Let the American people benefit from
this kind of trade.

Finally, if people wonder whether the
price difference is just with respect to
Lipitor, it is not. The unfair price dis-
crepancy is significant for Prevacid,
Zocor, Nexium, Zoloft—the list is very
substantial.

For instance, Nexium is advertised a
great deal on television. In the United
States the price for 90 doses is $409. The
price in Canada is $239. Or Zocor. A
well-known football coach on tele-
vision tells us how important Zocor is.
As an American, he pays $383 for 90
doses; a Canadian pays 46 percent less.
That describes the problem we are try-
ing to correct.

——————

SOCIAL SECURITY

I will mention one additional item
today. That is the aggressive debate
that is occurring and will continue to
occur on the subject of Social Security.
There is an array of issues that face
this country—some big, some small,
some of consequence, some not—and we

CONGRESSIONAL RECORD — SENATE

tend, from time to time, to treat the
serious too lightly and sometimes the
light too seriously. But this issue of
Social Security is a big issue.

I was reading something the other
day about this from a Knight-Ridder
column:

The promises of Social Security retire-
ment is a hoax. Taxes paid by workers are
wasted by the government rather than pru-
dently invested, and the so-called reserve
fund is no reserve at all because it contains
nothing but government I0U’s.

Was that President Bush speaking? No, no.
That was the Republican presidential can-
didate, Alf Landon, in 1936. In 1936 that was
the message by people who never liked So-
cial Security—those who never liked Social
Security and fought against it when it was
created never really quit.

In 1983, the Cato Institute published
a paper that served as the manifesto
for turning over some of Social Secu-
rity to the private sector. It rec-
ommended the following: Consistent
criticism of Social Security to under-
mine confidence in it. That was part of
the strategy. Consistently criticize So-
cial Security to undermine confidence.
Build a coalition of supporters for pri-
vate accounts, including banks and
other financial institutions that would
benefit from private accounts.

They have done pretty well. This
manifesto going back to Alf Landon,
going to the Cato Institute in 1983—
constantly criticize Social Security,
undermine it, build a coalition of sup-
porters, banks, and others who would
benefit from it. They have done pretty
well because they now have an admin-
istration that says Social Security is
in crisis.

It is not, of course. Social Security is
a program that has lifted tens of mil-
lions of senior citizens out of poverty
over many decades.

People are living longer and better
lives, so we will have to make some ad-
justments. It does not require major
surgery.

We will have to make some adjust-
ments in Social Security if we do not
get the kind of economic growth we
had in the last 75 years. If we do get
the kind of growth we had in the econ-
omy in the last 75 years, Social Secu-
rity is fine for the next 75 years with
no adjustments needed. But if we get
only 1.9 percent economic growth, as
the Social Security actuaries predict,
we will have to make some adjust-
ments—but not major adjustments and
not major surgery.

The President and others are using
terms such as ‘‘broke,” ‘‘bankrupt,”
“flat busted,” in order to demonstrate
that something has to be done with So-
cial Security. Yet he is offering noth-
ing that would address the solvency of
Social Security. Nothing. He is pro-
posing, instead, the creation of private
accounts using a portion of the Social
Security money. Unfortunately, this
would increase the problem in Social
Security.

We need to have and will have a very
aggressive debate about this issue. My
feeling is that we ought to do two
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things: One, we ought to preserve and
protect Social Security. It is a program
that has worked, and it continues to
work well. It is the bedrock social in-
surance that the elderly rely upon
when they reach retirement age. When
they reach this point at which they are
no longer working and have diminished
income, Social Security is what they
can depend on to keep them out of pov-
erty.

Some say: Let’s decide to put some of
that money in the stock market. Well,
I am all for private accounts, but not
in the Social Security system. We have
401(k)s, IRAs, pension programs, and
Keogh programs. We have done a lot to
incentivize private accounts. We now
provide about $140 billion per year in
tax incentives to encourage the use of
these retirement accounts.

We ought to continue providing these
incentives, and even increase them, but
not in Social Security. Social Security
is not an investment account; it is an
insurance account. It has always been
an insurance account.

A leading spokesperson on the far
right said the following a couple of
weeks ago: Social Security is the soft
underbelly of the welfare state. Well, if
you believe that, then I understand
why you do not want Social Security,
why you do not like Social Security,
why you would like to take it apart. I
understand that. I respect that view,
even if it is dreadfully wrong. We need
to respect different viewpoints. There
is no reason for all of us to think the
same thing all the time.

Someone once said: When everyone is
thinking the same thing, no one is
thinking very much. So I understand
and respect people with different view-
points. If you never liked Social Secu-
rity, if you believe it is part of the wel-
fare state as opposed to an enormously
successful social insurance program
that has worked for 70 years to lift the
elderly out of poverty, if you really be-
lieve it is unworthy and you want to
take it apart, I understand that. But I
do not agree. I believe we need to fight
as hard as we can to oppose those who
would dismantle Social Security.

It is safe to say that none of the peo-
ple I have ever heard speak against So-
cial Security will ever need it. None of
them will ever need it. Almost all of
them speak from a position of financial
solvency. In most cases, they have the
gift of a very solid financial back-
ground. Well, good for them.

But maybe they should understand
there are a lot of folks in this country
who reach those declining income
years and do not have very much. They
worked hard and led good lives, but
they end up with not very much.

Their aspiration was not to make as
much money as they could; it was to
serve their community. But they did
not end up with very much. The same
is true with a lot of people. They live a
good life, do good things, help other
people, but they do not end up with a
lot.

A friend of mine died about 2 months
ago. He was an older man. He was close
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to 90 years old. He had a great life. He
was a wonderful man.

After his funeral, his wife sent me a
note. She said, very simply: Oscar al-
ways helped his neighbors, and he al-
ways looked out for those who were not
so well off. That is all she said.

I thought, what a wonderful thing to
say about someone’s life. He always
helped his neighbors and always looked
out for those who were not so well off.
What a great life. He did not make a
lot of money, he did not die with a
huge estate, but he had a great life.

So does Social Security—the social
insurance program that he and others
know will be there when they reach re-
tirement—enrich their lives, make
their lives better, allow them to depend
on something that will be there? You
bet it does. It is important.

I find it interesting that the chant
and the mantra in this town, from the
White House, yes, and from some of our
colleagues, is that the most important
thing for us to do is to eliminate the
tax on inherited wealth. They say you
have to eliminate what they call the
death tax. But there is no death tax.
That is just something a pollster came
up with.

My colleague Phil Gramm from
Texas was on the floor once, and I ex-
plained to him, were he to die, his wife
would own his entire estate, with no
tax. So he must be exempt. The fact is,
there is no death tax. When one spouse
dies, the other spouse has a 100-percent
exemption, and they own all those as-
sets.

There is, however, a tax not on death
but on inherited wealth, in certain cir-
cumstances. So what we have is a pro-
posal to eliminate the tax on inherited
wealth, which would largely benefit the
folks who have accumulated the most
wealth in this country.

We have about half of the world’s bil-
lionaires living in the United States,
and good for us, and good for them.
Most of that money accumulated by
billionaires is a result of appreciation
in stocks, and has never been subjected
to a tax.

Our colleagues have created this
wonderful little description of the es-
tate tax or the tax on inherited wealth.
They have now described it as a death
tax. And they are on the floor of the
Senate saying that when Donald
Trump, for example, passes on and
moves to another life, his estate should
not be taxed. I would not normally use
a name, but Donald Trump is a wonder-
ful and very successful businessman.
He likes to have people use his name,
so I am sure he will not mind if I use
his name.

I think the fight to repeal the tax on
inherited wealth is an interesting one.
At the very same time, the administra-
tion says: We think we are desperately
short of money to help pay for the
basic Social Security benefits for the
low-income elderly who have reached
retirement age.

Oh, we have plenty of energy to re-
peal the tax on inherited wealth for the
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richest Americans, but we do not have
the will to make sure that Social Secu-
rity will be there when you retire. I be-
lieve it is a matter of values, a matter
of choice, and a matter of priorities.

Some will say: Well, if all you are
doing is supporting Social Security,
you are just old-fashioned. There are
some timeless truths in life. It seems
to me that standing up for something
that has so dramatically improved life
in this country is a timeless truth. And
it’s one that I would like to be a part
of.

Before Social Security was enacted,
one-half of the elderly in America were
poor. They were living in poverty.
Today that figure is less than 10 per-
cent. This program is often the only
support for those who reach retirement
age.

I cannot tell you how many times I
have been to meetings when someone
has come up to me, at the end of a
meeting in North Dakota, very often in
a small town—very often a woman liv-
ing alone—who talks about how impor-
tant that Social Security check is.
They tell me that it determines wheth-
er they can buy groceries or pay the
rent and have the opportunity to con-
tinue to live alone. It is so important
and has been such a benefit for so
many lives.

Now, I am for change when change
advances our interests and lifts our
country. I am for private accounts if
they are outside of Social Security. I
encourage people to provide more for
their retirement security by investing
more in IRAs and 401(k)s. But I am not
for anyone who wants to take apart the
basic Social Security program.

One of my colleagues calls this an
‘“‘evidence-free zone’’ here in Wash-
ington, DC, that despite the evidence,
people use whatever rhetoric they want
to use. Well the evidence is pretty
clear. The President says that if you
could take a part of Social Security,
invest it in private accounts, you will
have this wonderful nirvana with dra-
matic returns in private accounts, and
you will all end up with a lot of money.

The problem is this: The President
believes the Social Security system is
in crisis because the actuaries in the
Social Security program predict that
rather than the 3.4-percent economic
growth we have had for the past 75
years, we will only have 1.9-percent
economic growth in the next 75 years.
If you have 1.9-percent economic
growth for 75 years, you are not going
to get the kind of corporate profits
that lift the stock market and provides
returns in private accounts.

You cannot have it both ways. Either
you have an economy that is robust
and growing, in which case you do not
have a Social Security funding issue,
or you have 1.9-percent economic
growth, dramatically below what we
have previously experienced, and you
cannot possibly get an adequate return
in private accounts. You cannot have it
both ways. Yet the administration and
others continue to argue both sides of
that issue.
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This is a big issue and important
issue. There is plenty of room for dis-
agreement. I believe passionately and
strongly in this issue. I believe the So-
cial Security program is not, as those
on the far right would say, the soft un-
derbelly of the welfare state. I don’t be-
lieve that at all.

This is something that has allowed
all Americans to contribute from their
paychecks something called FICA. The
“I” stands for insurance, because this
is an insurance program. I believe this
has worked well for over 7 decades. And
it can and will work well for 10 and 20
decades from now if we have the will
and the nerve and the strength to stand
up for the foundation of this nation’s
retirement security system.

We will have aggressive debates in
the coming days and weeks. I come
from a state that has a lot at stake in
this Social Security debate. We have a
higher percentage of people aged 85
years and older than any other state. I
have previously mentioned my uncle
who has been running foot races, has 43
gold medals, running in the Senior
Olympics all over the country, who dis-
covered when he was 72 that he could
run faster than anybody his age. His
experience illustrates the fact that
people are living longer, and good for
them.

Part of what has enriched their lives
is being able to retire knowing that So-
cial Security will be there for them. It
is the guarantee and the promise this
country has kept and will continue to
keep in the future.

I yield the floor.

The PRESIDING OFFICER (Mr.
CHAFEE). The Senator from Delaware.

BIPARTISANSHIP

Mr. CARPER. Mr. President, I have
just returned to the Senate Chamber
from a press conference that took place
one floor above us in the press gallery.
There Democratic and Republican Sen-
ators, some of our staff, and a number
of reporters discussed the passage of
the class action reform bill by a 72-to-
26 margin a few moments ago. That
was a strong bipartisan vote. I was hop-
ing that we might get 70, maybe even
75 votes, and we ended up right in that
neighborhood.

A lot of people deserve credit for the
success of the vote: Democratic and
Republican Senators who crafted the
legislation, debated it in committee,
and who improved it over the last 7
years since the first bill was intro-
duced. The key to getting the legisla-
tion passed—and it is a fair com-
promise—was figuring out how to set
aside our partisanship, saying that we
are not interested in gridlock, and for
us to reach across the aisle, Democrats
and Republicans and Republicans and
Democrats, to figure out how we can
reconcile our differences and resolve
what has been a very divisive issue for
the past 7 years and even before that.

I said at the press conference—I say
here today—my thanks to our leader. I
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thanked Senator FRIST, the Republican
leader. I express my thanks to Senator
HARRY REID for his willingness to allow
this vote to go forward. The class ac-
tion bill was not legislation that he en-
dorsed, but he was willing to allow the
debate to begin and for those who had
amendments to the bill to offer the
amendments, that we would have plen-
ty of time to debate them and to decide
the amendments, and then without any
kind of delaying tactics the Senate
would go to final passage and take up
the bill. I thank him for the very con-
structive and positive role he played in
allowing this legislation to be passed
today.

The House of Representatives has
agreed to accept without change the
bill we have passed. The President has
agreed to sign that legislation.

I was saddened last night to be read-
ing through my mail and to come
across a 29-page document that I be-
lieve has been distributed by the Re-
publican National Committee. There is
a picture of Senator HARRY REID on the
cover, along with our former leader,
Senator Tom Daschle. The caption
under the picture says: “Who is Harry
Reid?”’” And below that we read: ‘‘Sen.
Minority Leader determined to ob-
struct President Bush’s agenda.” For
the next 28, 29 pages, this document is
an attempt to identify HARRY REID or
to try to define who he is and where he
is from, his values. I think it is 29
pages of something more akin to
venom.

If we are interested in building on
the bipartisanship that characterized
this week’s debate and today’s vote on
class action reform, those goals are not
enhanced or strengthened by this kind
of tactic.

I say to my Republican friends—and I
don’t believe this came from anybody
in this Chamber, but it is from some-
one our Republicans know and work
with, people who work for the Presi-
dent or indirectly—if you want Demo-
crats to work with you and find com-
mon ground on issues such as class ac-
tion or energy or asbestos or other dif-
ficult issues, bankruptcy, this is not
the way to do it. If you want to make
sure that we have obstructionism, that
we have a lack of bipartisanship, if you
want to ensure that the climate of the
last several years where we got so lit-
tle done returns, this is the way to do
it.

Whoever is responsible for this, let
me just say: Shame on you. Repub-
licans can do better than this. And to
the extent that Democrats are respon-
sible for this kind of behavior on our
side, shame on us.

I came here 4 years ago from Dela-
ware, which is a little State, such as
the State of the Presiding Officer. In
our State we have a history of Demo-
crats and Republicans working across
the aisle, trying to find common
ground and, more often than not, suc-
ceeding. This sort of thing would not
be tolerated in my State by either
Democrats or Republicans. This is not
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the way we do business. One of the rea-
sons Delaware is so successful is be-
cause of that bipartisan tradition that
is part of our fiber.

I hope that we won’t see this kind of
attack on our leader, and I certainly
hope we don’t see it on the Republican
leader. The Republicans are better
than this. So are the Democrats.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CRAIG. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. CRAIG pertaining
to the introduction of S. 359 are located
in today’s RECORD under ‘‘Statements
on Introduced Bills and Joint Resolu-
tions.””)

————

LOCAL LAW ENFORCEMENT
ENHANCEMENT ACT OF 2005

Mr. SMITH. Mr. President, I rise
today to speak about the need for hate
crimes legislation. Each Congress, Sen-
ator KENNEDY and I introduce hate
crimes legislation that would add new
categories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.
Likewise, each Congress I have come to
the floor to highlight a separate hate
crime that has occurred in our coun-
try.

On July 17, 2004, Donald Brockman,
Darren Gay, Shawn Regan and an un-
identified 16-year-old boy accompanied
another man home after leaving a bar
in Austin, TX. After arriving, the four
men allegedly punched and kicked the
victim as well as forced him to violate
himself because they believed he was
gay. The four attackers described
themselves as Aryan Nazis and later
bragged about ‘‘beating up a gay man.”

I believe that the Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

——
FAREWELL TO JOE F. COLVIN
Mr. DOMENICI. Mr. President, I

would like to recognize the significant
achievements of Joe F. Colvin, who is
retiring as president and chief execu-
tive officer of the Nuclear Energy In-
stitute, and acknowledge his many
noteworthy contributions in building a
strong future for nuclear energy,
America’s largest emission-free elec-
tricity source.

As chairman of the Senate Energy
and Natural Resources Committee, it
has been my distinct pleasure to work
closely with Mr. Colvin and his organi-
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zation. I can personally attest to his
leadership in guiding the nuclear en-
ergy industry through a period of ex-
traordinary renaissance.

Mr. Colvin has provided more than 40
years of service to our Nation, first as
a submarine office in the U.S. Navy
and later in the commercial nuclear
energy industry.

When he took the helm at NEI in
1996, conventional thinking was that
the industry was stagnant and nuclear
power had no future in America’s en-
ergy mix. He rejected that view and
tirelessly worked to advance nuclear
energy’s true capabilities—its proven
safety, its contribution to our environ-
ment and its affordability.

After more than 20 years of debate,
Congress passed legislation in 2002 des-
ignating Yucca Mountain as the site of
Nation’s used fuel repository giving
our Nation clear direction for our used
fuel management program.

Today, America’s nuclear plants are
now recognized as the significant as-
sets they are, and the nuclear energy
industry is more competitive than
ever. In addition, several companies
are testing an improved licensing proc-
ess for new nuclear power plants.

Although Mr. Colvin is quick to ac-
knowledge the accomplishments of
others, his own work on behalf of the
nuclear energy industry has paid enor-
mous dividends. Through frequent tes-
timony before congressional commit-
tees, conversations with senior Govern-
ment officials and countless others, he
has educated many about the value of
nuclear energy and the promise it
holds.

Hence, it is with mixed emotions
that I wish Mr. Colvin, a great Univer-
sity of New Mexico Lobo, all the best
in his retirement from the Nuclear En-
ergy Institute. He has earned a well-de-
served respite.

——————

PHARMACEUTICAL MARKET AC-
CESS AND FAIR TRADE ACT OF
2005

Mr. JOHNSON. Mr. President, I rise
today to discuss the introduction of an
important piece of legislation that will
greatly aid Americans, both young and
old, with their health care costs. I,
along with a bipartisan group of Sen-
ators, have introduced the Pharma-
ceutical Market Access and Fair Trade
Act of 2005. This legislation would pro-
vide much needed assistance for mil-
lions of Americans who are struggling
to pay for their prescription drugs.

American consumers are currently
charged 55 percent more, on average,
for the same brand-name medicines
sold in other major developed countries
for a fraction of the price. The Pharma-
ceutical Market Access and Fair Trade
Act of 2005 would allow American con-
sumers to benefit from international
price competition for prescription
medicines through the reimportation
of FDA-approved prescription drugs.
This legislation allows TU.S.-licensed
pharmacies and drug wholesalers to
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import medications from Canada, Eu-
rope, Australia, New Zealand, and
Japan and pass along the savings to
their American customers. This ap-
proach would allow Americans to ben-
efit from lower prices on their prescrip-
tion drugs while still enabling them to
use their local pharmacy. The bill also
allows individual consumers to import
prescription drugs for their own per-
sonal use.

One of the leading arguments against
reimportation has been concerns over
safety of the prescription drugs that
are sold abroad. My colleagues and I
have addressed this issue by providing
strict safety measures in this legisla-
tion which are intended to guarantee
that only safe, effective FDA-approved
prescription drugs are imported. Such
provisions would require pharmacies
and drug wholesalers to register with
the FDA and be subject to frequent,
random inspections. It would allow
only the importation of FDA-approved
medicines with a ‘‘chain of custody”
that can be traced all the way back to
an FDA-inspected manufacturing
plant. It would provide for the use of
the anticounterfeiting technology to
identify safe, legal imported medicines,
as well as give the FDA resources and
authority it needs to ensure the safety
of imported drugs and to stop those
that are unsafe.

It is very important that the bill this
Congress takes up and passes will not
only become law but also ensure that
reimportation is actually allowed to
occur. This bill ensures that by includ-
ing features to prevent a drug company
from blocking importation by making
subtle changes to a drug, such as
changing the color or the place of man-
ufacture, so that it is no longer FDA
approved.

It is about time that the Senate
takes up this legislation and passes it.
It has broad bipartisan support and has
been subjected to intense discussion,
review, and debate. We are now faced
with health care costs nationwide that
are spiraling out of control, and we
need to take action to address this
issue. Allowing the safe reimportation
of prescription drugs is a step in the
right direction. The majority of the
American people support reimporta-
tion, and I hope the leadership of this
body will listen to them and finally
provide the relief our citizens need.

——

COMMISSION ON MEDICAID AND
THE MEDICALLY UNDERSERVED

Mr. CHAFFEE. Mr. President, I am
pleased to join Senator GORDON SMITH
and others in the introduction of a bi-
partisan proposal that calls for the cre-
ation of a Commission on Medicaid and
the Medically Underserved. This legis-
lation recognizes the importance of as-
sessing what aspects of the Medicaid
program are working, which need re-
form, and how to improve service deliv-
ery and quality in the most cost effec-
tive manner possible. In this tight
budget climate this bill highlights the
need for a comprehensive assessment of
the Medicaid program. The future of
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Medicaid cannot be determined by cost
alone.

This Medicaid commission would be
charged with numerous duties, includ-
ing reviewing and making rec-
ommendations on long-term goals of
the program, populations served, finan-
cial sustainability, interaction with
Medicare and the uninsured, and the
quality of care provided. Medicaid is a
critically important program that
helps meet the health care needs of a
diverse population. Namely it serves as
a source of traditional insurance for
poor children and some of their par-
ents, it pays for an acute and long term
care services for the elderly and dis-
abled, wraps around coverage or assist-
ance for low-income seniors and the
disabled on Medicare, and serves as the
primary source of funding for safety
net providers serving Medicaid patients
and the uninsured.

In recognition of the diverse popu-
lation Medicaid serves, the Medicaid
commission would be comprised of 23
members representing all the stake-
holders in the Medicaid program. The
commission has 1 year to hold public
hearings, conduct evaluations and de-
liberations, and issue its report rec-
ommendations to the President, Con-
gress and the public.

Like many of our Nation’s governors,
I agree that the Medicaid program
needs a careful assessment with an eye
toward reform that will make the pro-
gram financially sustainable. At the
same time, I recognize the importance
of not fundamentally altering the
structure of program without the delib-
eration necessary to preserve aspects
of the program that are working. I urge
my colleagues to join me in supporting
Senator SMITH’s legislation to help
bring Medicaid into the 21st century
with reforms driven by efficacy, and
not simply the cost of the program.

———

ADDITIONAL STATEMENTS

HONORING THE ACCOMPLISH-
MENTS OF WEST KENTUCKY
COMMUNITY AND TECHNICAL
COLLEGE

e Mr. BUNNING. Mr. President, I pay
tribute and congratulate West Ken-
tucky Community and Technical Col-
lege, WKCTC, as one of the finalists for
the prestigious Bellwether Award pre-
sented by the Community College Fu-
tures Assembly. Their recent recogni-
tion has given Kentucky reason to be
proud.

As one of eight national finalists,
WKCTC is recognized for its Realtime
Captioning Technology program. This
program, which was originally funded
by a $475,000 Congressional award, cre-
ates a distance-learning format de-
signed to greater prepare individuals
for the workplace, while also providing
broadcast captioning for the hearing-
impaired. With over 28 million deaf and
hearing-impaired Americans nation-
wide, I am sure that you will join me in
recognizing the importance of pro-
viding such a service.

S1257

The Bellweather award was estab-
lished in 1995 as integral part of the
Community College Futures Assembly.
This assembly primarily focuses on
cutting-edge, trend setting programs,
which often run the risk of being re-
placed at larger colleges.

I hope that you will join me today in
both recognizing and congratulating
West Kentucky Community Technical
College in their recent achievement.
They serve as an example to the rest of
the Commonwealth of Kentucky. I wish
them continued success in their pro-
gram.e

——————

TRIBUTE TO ALISON NICHOLS,
BRITTANY SALTIEL AND SARA
SIEGAL

e Mr. OBAMA. Mr. President, I speak
today to recognize three gifted stu-
dents from the State of Illinois: Alison
Nichols, Brittany Saltiel, and Sara
Siegal, all students at Stevenson High
School in Lincolnshire, IL.

These three students created a Na-
tional History Day project on the Mis-
sissippi Burning legal case. Alison,
Brittany, and Sara’s efforts to examine
the circumstances of this case have led
to not only a reopening of the case but
also the overdue indictment of Edgar
Ray Killen for the murder of three
young civil rights activists: James
Chaney, Andrew Goodman, and Michael
Schwerner.

As a former civil rights attorney and
constitutional law lecturer, I know
firsthand the importance of ensuring
that justice and the principles of our
Constitution are always upheld. I am
proud to represent Alison, Brittany,
and Sara in the Senate as they serve as
a reminder of why all of us have com-
mitted our lives to public service.

These students have demonstrated
their tremendous potential in scholar-
ship and leadership in public affairs.
They serve as shining examples for our
Nation’s young people of how a small
group of committed individuals can
truly change a community, nation, and
the world. Alison, Brittany, and Sara
deserve not only our congratulations;
they deserve our gratitude for making
this country stronger.e

——
GRADING THE STATES ON GUN
SAFETY
e Mr. LEVIN. Mr. President, last

month the Brady Campaign to Prevent
Gun Violence, in partnership with the
Million Mom March and a number of
State gun safety groups, released its
8th Annual Report Card on State Gun
Laws Protecting Children. I applaud
the efforts of these organizations to
keep the pressure on State and local
legislators to enact sensible gun safety
legislation, and I encourage my col-
leagues to review this report.

The Brady Campaign report assigns
individual States a grade of A through
F on seven types of laws that protect
children from gun violence. ‘‘Extra
credit” and ‘‘demerits’” were also as-
signed for other State gun safety laws.
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The Brady Campaign includes in its
analysis such questions as: Is it illegal
for a child to possess a gun without su-
pervision? Is it illegal to sell a gun to
a child? Are gun owners held respon-
sible for leaving loaded guns easily ac-
cessible to children? Are guns required
to have child-safety locks, loaded-
chamber indicators and other
childproof designs? Do cities and coun-
ties have authority to enact local gun
safety laws? Are background checks re-
quired at gun shows? And, is it legal to
carry concealed handguns in public?

Children around the country con-
tinue to be at great risk from gun vio-
lence. This year, the Brady Campaign
awarded only six States an A rating in
their report. Unfortunately, 31 States
received grades of D or F. Only one
State improved its grade from last
year, while two others took actions
that will make communities less safe
from the threat of gun violence. How-
ever, I was encouraged that the number
of “‘extra credit Sensible Safety Stars”
for protecting children from gun vio-
lence more than doubled to 21, and that
the number of ‘“Time-Out Chair demer-
its”’ assigned for weakening State gun
laws was cut from ten to six.

While some States have taken posi-
tive steps on the issue of gun safety in
the last year, more than half are still
receiving failing grades from the Brady
Campaign. By passing legislation that
reduces child firearm deaths, Congress
can help to improve the grades of these
States. I urge my colleagues to take up
and pass common sense gun safety leg-
islation that will close the gun show
loophole, reauthorize the 1994 assault
weapons ban, and improve child gun ac-
cess prevention laws.e

——————

MESSAGE FROM THE PRESIDENT

A message from the President of the
United States was communicated to
the Senate by Ms. Evans, one of his
secretaries.

——————

EXECUTIVE MESSAGE REFERRED

As in executive session the Presiding
Officer laid before the Senate a mes-
sage from the President of the United
States submitting a nomination which
was referred to the Committee on For-
eign Relations.

(The nomination received today is
printed at the end of the Senate pro-
ceedings.)

———

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-664. A communication from the Deputy
Secretary of State, Department of State,
transmitting, a report regarding manage-
ment and security accomplishments of the
U.S. Mission in Iraq; to the Committee on
Foreign Relations.

EC-665. A communication from the Execu-
tive Secretary and Chief of Staff, Agency for

CONGRESSIONAL RECORD — SENATE

International Development, transmitting
pursuant to law, the report of a vacancy in
the position of Assistant Administrator, Bu-
reau Management, received on February 7,
2005; to the Committee on Foreign Relations.

EC-666. A communication from the Assist-
ant Secretary, Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, a report on the Agency’s Competitive
Sourcing Activities for Fiscal Year 2004, re-
ceived January 25, 2005; to the Committee on
Foreign Relations.

EC-667. A communication from Chief,
Aviation Civil Rights Compliance Branch,
Department of Transportation, transmitting,
pursuant to law, the report of a rule entitled
‘“‘Reports by Carriers on Incidents Involving
Animals During Air Transport” (RIN2105—
AD48) received on February 2, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-668. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Bom-
bardier Rotax GmbH Type 912F, 912S, and
914F Series Reciprocating Engines”
(RIN2120-AA64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-669. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Boeing
Model 767-300 Series Airplanes’” (RIN2120-
AA64) received on February 8, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-670. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Boeing
Model 757-200, 200 PF, and 200CB Series Air-
planes’” (RIN2120-AA64) received on February
8, 2005; to the Committee on Commerce,
Science, and Transportation.

EC-671. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Garmin
International Inc. GTX 33, GTX 33D, GTX 330
and GTX 330D Mode S Transponders”
(RIN2120-A A64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-672. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Gulf-
stream Aerospace LP Model Gulfstream 100
Airplanes; and Model Astra SPX and 1125
Westwind Astra Series Airplanes’ (RIN2120-
AA64) received on February 8, 2005; to the

Committee on Commerce, Science, and
Transportation.
EC-673. A communication from the Pro-

gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: The New
Piper Aircraft, Inc. Models PA 23 235, PA 23
250, and PA E23-250 Airplanes” (RIN2120—
AA64) received on February 8, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-674. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: EXTRA
Flugzeugbau GbH Model EA 300 and EA 300/
S Airplanes” (RIN2120-AA64) received on
February 8, 2005; to the Committee on Com-
merce, Science, and Transportation.
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EC-675. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Airbus
Model A310 Series Airplanes; and Model
A300-B4-600, B4-600R, and F4-600R Series Air-
planes, and Model C4 605R Variant F Air-
planes’ (RIN2120-A A64) received on February
8, 2005; to the Committee on Commerce,
Science, and Transportation.

EC-676. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Correc-
tion Boeing Model 767-200, -300, and -300F Se-
ries Airplanes” (RIN2120-AA64) received on
February 8, 2005; to the Committee on Com-
merce, Science, and Transportation.

EC-677. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled “Airworthiness Directives:
Raytheon Aircraft Company Beech 100, 200,
and 300 Series Airplanes’ (RIN2120-AA64) re-
ceived on February 8, 2005; to the Committee
on Commerce, Science, and Transportation.

EC-678. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: The
Lancair Company Models LC40-550FG and
LC42-550FG Airplanes” (RIN2120-AA64) re-
ceived on February 8, 2005; to the Committee
on Commerce, Science, and Transportation.

EC-679. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“‘Airworthiness Directives: Bell Hel-
icopter Textron Canada Model 222, 222B,
222U, 230, and 430 Helicopters” (RIN2120-
AA64) received on February 8, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-680. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Boeing
Model 767-200, 300, and 300F Series Airplanes’
(RIN2120-AA64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-681. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Bom-
bardier Model C1 215 6B11 and CL 215 6B11 Se-
ries Airplanes” (RIN2120-AA64) received on
February 8, 2005; to the Committee on Com-
merce, Science, and Transportation.

EC-682. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Pratt
and Whitney Jt8D-200 Series Turbofan En-
gines; Correction’” (RIN2120-AA64) received
on February 8, 2005; to the Committee on
Commerce, Science, and Transportation.

EC-683. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: McDon-
nell Douglas Model MD 10 10F, MD 10 30F,
MD 11F, DC 10 10F, and DC 10 30F Airplanes
“(RIN2120-AA64) received on February 8,
2005; to the Committee on Commerce,
Science, and Transportation.

EC-684. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
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entitled ‘“‘Airworthiness Directives: Airbus
Model A320 Series Airplanes’ (RIN2120-AA64)
received on February 8, 2005; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-685. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Rolls
Royce Corporation 250-B and 250-C Series
Turboprop and Turboshaft Engines”’
(RIN2120-AA64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-686. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Boeing
Model 767-300 and 767-300F Series Airplanes
Equipped with GE or Pratt and Whitney En-
gines” (RIN2120-AA64) received on February
8, 2005; to the Committee on Commerce,
Science, and Transportation.

EC-687. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Empresa
Brasileira de Aeronautica Model EMB 135
and EMB 145 Series Airplanes” (RIN2120-
AA64) received on February 8, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-688. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled “Airworthiness Directives:
Raytheon Aircraft Company Beech 200 Series
Airplanes’ (RIN2120-AA64) received on Feb-
ruary 8, 2005; to the Committee on Com-
merce, Science, and Transportation.

EC-689. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Boeing
Model 757-200 and 200 PF Series Airplanes”
(RIN2120-AA64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-690. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Airbus
Model A320 Series Airplanes’” (RIN2120-AA64)
received on February 8, 2005; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-691. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Lock-
heed Model 1329 Series Airplanes’ (RIN2120—
AA64) received on February 8, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-692. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Boeing
Model 747-100, 100B, 100B SUD, 200B, 200C,
200F, and 300 Series Airplanes; and Model
T47SP and 747SR Series Airplanes; Equipped
with Pratt and Whitney JT9D-3 and -7 Series
Engines or GE CF6-50 Series Engines with
Modified JT9D-7 Inboard Struts” (RIN2120-
AA64) received on February 8, 2005; to the
Committee on Commerce, Science, and
Transportation.

EC-693. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
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mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Airbus
Model A319 and A320 200 Series Airplanes’
(RIN2120-AA64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-694. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Pratt
and Whitney JT8D 200 series Turbofan En-
gines” (RIN2120-AA64) received on February
8, 2005; to the Committee on Commerce,
Science, and Transportation.

EC-695. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Airworthiness Directives: Correc-
tion: Empresa Brasileira de Aeronautica SA
Model EMB 135 and 145 Series Airplanes”
(RIN2120-AA64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-696. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Rolls
Royce plc RB211 Trent 875, 877, 884, 884B, 892,
892B, and 895 Series Turbofan Engines”
(RIN2120-A A64) received on February 8, 2005;
to the Committee on Commerce, Science,
and Transportation.

EC-697. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Airworthiness Directives: Correc-
tion; Boeing Model 757-200, 200PF, 200CB, and
300 Series Airplanes’” (RIN2120-AA64) re-
ceived on February 8, 2005; to the Committee
on Commerce, Science, and Transportation.

EC-698. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Airworthiness Directives: Correc-
tion; Saab Model SAAB SF340A and SAAB
340B Series Airplanes” (RIN2120-AA64) re-
ceived on February 8, 2005; to the Committee
on Commerce, Science, and Transportation.

EC-699. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Airworthiness Directives: Rolls
Royce Deutschland TAY 611-8, TAY 620-15,
TAY 650-15, and TAY 651-54 Series Turbofan
Engines” (RIN2120-AA64) received on Feb-
ruary 8, 2005; to the Committee on Com-
merce, Science, and Transportation.

EC-700. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Airworthiness Directives: Correc-
tion; Rolls Royce Deutschland TAY 611-8,
TAY 620-15, TAY 650-15 and TAY 651-54 Se-
ries Turbofan Engines’” (RIN2120-AA64) re-
ceived on February 8, 2005; to the Committee
on Commerce, Science, and Transportation.

EC-701. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Modification of Class E Airspace;
Sedalia, MO; Confirmation of Effective
Date” (RIN2120-AA64) received on February
8, 2005; to the Committee on Commerce,
Science, and Transportation.

EC-702. A communication from the Pro-
gram Analyst, Federal Aviation Administra-
tion, Department of Transportation, trans-
mitting, pursuant to law, the report of a rule
entitled ‘‘Modification of Class E Airspace;
Correction, Sedalia, MO’ (RIN2120-AA64) re-
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ceived on February 8, 2005; to the Committee
on Commerce, Science, and Transportation.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. ENZI, from the Committee on
Health, Education, Labor, and Pensions,
with an amendment in the nature of a sub-
stitute:

S. 288. A bill to extend Federal funding for
operation of State high risk health insurance
pools.

S. 306. A bill to prohibit discrimination on
the basis of genetic information with respect
to health insurance and employment.

———

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. ENZI for the Committee on Health,
Education, Labor, and Pensions.

*A. Wilson Greene, of Virginia, to be a
Member of the National Museum and Library
Services Board for a term expiring December
6, 2009.

*Katina P. Strauch, of South Carolina, to
be a Member of the National Museum and Li-
brary Services Board for a term expiring De-
cember 6, 2009.

*Edward L. Flippen, of Virginia, to be In-
spector General, Corporation for National
and Community Services.

*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. DURBIN (for himself, Mr.
BUNNING, Mr. OBAMA, Mr. BAYH, and
Mr. LUGAR):

S. 341. A bill to provide for the redesign of
the reverse of the Lincoln 1-cent coin in 2009
in commemoration of the 200th anniversary
of the birth of President Abraham Lincoln;
to the Committee on Banking, Housing, and
Urban Affairs.

By Mr. McCAIN (for himself, Mr.
LIEBERMAN, Ms. SNOWE, Mrs. FEIN-
STEIN, Mr. CHAFEE, Mr. DURBIN, Mr.
LAUTENBERG, Mrs. MURRAY, Mr. NEL-
SON of Florida, Mr. CORZINE, Ms.
CANTWELL, Mr. KERRY, and Mr. DAY-
TON):

S. 342. A bill to provide for a program of
scientific research on abrupt climate change,
to accelerate the reduction of greenhouse gas
emissions in the United States by estab-
lishing a market-driven system of green-
house gas tradeable allowances, to limit
greenhouse gas emissions in the TUnited
States and reduce dependence upon foreign
oil, and ensure benefits to consumers from
the trading in such allowances; to the Com-
mittee on Environment and Public Works.

By Mr. WYDEN (for himself and Mr.
SMITH):

S. 343. A bill to provide for qualified with-
drawals from the Capital Construction Fund
for fishermen leaving the industry and for
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the rollover of Capital Construction Funds
to individual retirement plans, and for other
purposes; to the Committee on Finance.

By Mr. DEWINE:

S. 344. A bill to link recidivist penalties for
certain drug crimes; to the Committee on
the Judiciary.

By Mr. DURBIN:

S. 345. A Dbill to amend title XVIII of the
Social Security Act to deliver a meaningful
benefit and lower prescription drug prices
under the medicare program; to the Com-
mittee on Finance.

By Ms. STABENOW:

S. 346. A Dbill to amend the Solid Waste Dis-
posal Act to prohibit the importation of Ca-
nadian municipal solid waste without State
consent; to the Committee on Environment
and Public Works.

By Mr. NELSON of Florida (for him-
self, Mr. LUGAR, and Mr. ROCKE-
FELLER):

S. 347. A bill to amend titles XVIII and XIX
of the Social Security Act and title III of the
Public Health Service Act to improve access
to information about individuals’ health care
operations and legal rights for care near the
end of life, to promote advance care planning
and decisionmaking so that individuals’
wishes are known should they become unable
to speak for themselves, to engage health
care providers in disseminating information
about and assisting in the preparation of ad-
vance directives, which include living wills
and durable powers of attorney for health
care, and for other purposes; to the Com-
mittee on Finance.

By Mr. SANTORUM (for himself and
Ms. MIKULSKI):

S. 348. A bill to designate Poland as a pro-
gram country under the visa waiver program
established under section 217 of the Immigra-
tion and Nationality Act, and for other pur-
poses; to the Committee on the Judiciary.

By Mr. DOMENICI:

S. 349. A bill to provide for the appoint-
ment of additional judges for the district of
New Mexico; to the Committee on the Judi-
ciary.

By Mr. LUGAR (for himself, Mrs.
BOXER, Mr. CHAFEE, Mr. FEINGOLD,
Mr. COLEMAN, and Mr. SMITH):

S. 350. A bill to amend the Foreign Assist-
ance Act of 1961 to provide assistance for or-
phans and other vulnerable children in devel-
oping countries, and for other purposes; to
the Committee on Foreign Relations.

By Mr. KENNEDY (for himself, Mr.
KERRY, Mr. AKAKA, Mrs. BOXER, Mrs.
CLINTON, Mr. CORZINE, Mr. DODD, Mr.
FEINGOLD, Mr. INOUYE, Mr. LAUTEN-
BERG, Mr. LEVIN, Mr. LIEBERMAN, Ms.
MIKULSKI, Mr. SARBANES, and Mr.
REED):

S. 351. A bill to amend title XVIII of the
Social Security Act to provide for patient
protection by limiting the number of manda-
tory overtime hours a nurse may be required
to work in certain providers of services to
which payments are made under the Medi-
care Program; to the Committee on Finance.

By Ms. MIKULSKI (for herself, Mr.
GREGG, Mr. LEAHY, Mr. WARNER, Mr.
CHAFEE, Mr. THOMAS, Mr. LEVIN, Mr.
SALAZAR, Mr. ALLEN, Mr. KENNEDY,
Mr. JEFFORDS, Ms. COLLINS, Mr. SAR-
BANES, Ms. SNOWE, Mr. DORGAN, Mr.
REED, Mr. DAYTON, and Mr. KERRY):

S. 352. A bill to revise certain requirements
for H-2B employers and require submission
of information regarding H-2B non-immi-
grants, and for other purposes; to the Com-
mittee on the Judiciary.

By Mr. CONRAD (for himself and Mr.
DORGAN):

S. 353. A bill to amend the Water Resources
Development Act of 1999 to direct the Sec-
retary of the Army to provide assistance to
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design and construct a project to provide a
continued safe and reliable municipal water
supply system for Devils Lake, North Da-
kota; to the Committee on Environment and
Public Works.
By Mr. ENSIGN (for himself, Mr.
GREGG, Mr. THOMAS, Mr. INHOFE, and
Mr. KYL):

S. 354. A bill to improve patient access to
health care services and provide improved
medical care by reducing the excessive bur-
den the liability system places on the health
care delivery system; to the Committee on
Health, Education, Labor, and Pensions.

By Mr. DORGAN (for himself and Mrs.
CLINTON):

S. 3556. A bill to require Congress to impose
limits on United States foreign debt; to the
Committee on Foreign Relations.

By Mr. BROWNBACK (for himself and
Mr. ROBERTS):

S. 356. A bill to direct the Secretary of the
Army to convey to the Geary County Fire
Department certain land in the State of Kan-
sas; to the Committee on Armed Services.

By Mr. BINGAMAN (for himself, Mrs.
HUTCHISON, Mr. NELSON of Florida,
Mrs. CLINTON, and Mr. MARTINEZ):

S. 357. A bill to expand and enhance
postbaccalaureate opportunities at Hispanic-
serving institutions, and for other purposes;
to the Committee on Health, Education,
Labor, and Pensions.

By Mr. DURBIN (for himself, Mr. SPEC-
TER, Mr. BYRD, Mr. ROCKEFELLER, Mr.
COCHRAN, Ms. MIKULSKI, Mr. BAYH,
and Mr. SARBANES):

S. 358. A bill to maintain and expand the
steel import licensing and monitoring pro-
gram; to the Committee on Finance.

By Mr. CRAIG (for himself, Mr. KEN-
NEDY, Mr. HAGEL, Mr. SPECTER, Mr.

LAUTENBERG, Mr. VOINOVICH, Mr.
SCHUMER, Mr. LUGAR, Mr. DURBIN,
Mr. COLEMAN, Mr. KERRY, Mr.
McCAIN, Mr. DoDD, Mr. COCHRAN, Mr.
DOMENICI, Ms. CANTWELL, Mr.
DEWINE, Mr. LIEBERMAN, Mr. BURNS,
Mrs. BOXER, Mr. ROBERTS, Mr.

LEAHY, Mr. HATCH, Mr. AKAKA, Mr.
LOTT, Mr. NELSON of Nebraska, Mr.
BROWNBACK, Mr. LEVIN, Mr. STEVENS,

Mr. WYDEN, Mr. MARTINEZ, Mr.
SALAZAR, Mr. CHAFEE, and Mrs. MUR-
RAY):

S. 359. A bill to provide for the adjustment
of status of certain foreign agricultural
workers, to amend the Immigration and Na-
tionality Act to reform the H-2A worker pro-
gram under that Act, to provide a stable,
legal agricultural workforce, to extend basic
legal protections and better working condi-
tions to more workers, and for other pur-
poses; to the Committee on the Judiciary.

By Ms. SNOWE (for herself and Mr.
KERRY):

S. 360. A bill to amend the Coastal Zone
Management Act; to the Committee on Com-
merce, Science, and Transportation.

By Ms. SNOWE (for herself, Mr. KERRY,
Mr. STEVENS, Mr. INOUYE, and Ms.
COLLINS):

S. 361. A Dbill to develop and maintain an
integrated system of ocean and coastal ob-
servations for the Nation’s coasts, oceans
and Great Lakes, improve warnings of
tsunamis and other natural hazards, enhance
homeland security, support maritime oper-
ations, and for other purposes; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

By Mr. INOUYE (for himself, Mr. STE-
VENS, Ms. CANTWELL, Ms. SNOWE, Mr.
KERRY, and Mr. LAUTENBERG):

S. 362. A bill to establish a program within
the National Oceanic and Atmospheric Ad-
ministration and the United States Coast
Guard to help identify, determine sources of,
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assess, reduce, and prevent marine debris
and its adverse impacts on the marine envi-
ronment and navigation safety, in coordina-
tion with non-Federal entities, and for other
purposes; to the Committee on Commerce,
Science, and Transportation.

By Mr. INOUYE (for himself, Mr. STE-
VENS, Mr. AKAKA, and Mr. LAUTEN-
BERG):

S. 363. A bill to amend the Nonindigenous
Aquatic Nuisance Prevention and Control
Act of 1990 to establish vessel ballast water
management requirements, and for other
purposes; to the Committee on Commerce,
Science, and Transportation.

By Mr. INOUYE (for himself, Mr. STE-
VENS, Mr. LOTT, Ms. CANTWELL, Ms.
SNOWE, Mr. KERRY, and Mr. LAUTEN-
BERG):

S. 364. A bill to establish a program within
the National Oceanic Atmospheric Adminis-
tration to integrate Federal coastal and
ocean mapping activities; to the Committee
on Commerce, Science, and Transportation.

By Mr. COLEMAN (for himself and Mr.
DAYTON):

S. 365. A bill to amend the Torture Victims
Relief Act of 1998 to authorize appropriations
to provide assistance for domestic and for-
eign centers and programs for the treatment
of victims of torture, and for other purposes;
to the Committee on Foreign Relations.

By Mr. GREGG (for himself and Mr.
ENSIGN):

S. 366. A bill to improve women’s access to
health care services and provide improved
medical care by reducing the excessive bur-
den the liability system places on the deliv-
ery of obstetrical and gynecological services;
to the Committee on the Judiciary.

By Mr. GREGG (for himself and Mr.
ENSIGN):

S. 367. A bill to improve women’s access to
health care services, and the access of all in-
dividuals to emergency and trauma care
services, by reducing the excessive burden
the liability system places on the delivery of
such services; to the Committee on the Judi-
ciary.

By Mr. LAUTENBERG (for himself,
Mr. KENNEDY, and Mrs. MURRAY):

S. 368. A bill to provide assistance to re-
duce teen pregnancy, HIV/AIDS, and other
sexually transmitted diseases and to support
healthy adolescent development; to the Com-
mittee on Health, Education, Labor, and
Pensions.

By Mr. VITTER:

S.J. Res. 3. A joint resolution proposing an
amendment to the Constitution of the
United States relative to limiting the num-
ber of terms that a Member of Congress may
serve; to the Committee on the Judiciary.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. BAYH:

S. Res. 47. A resolution expressing the
sense of the Senate commending civilian em-
ployers of members of the reserve compo-
nents of the Armed Forces for their support
of members who are called to active duty
and for their support of the members’ fami-
lies; to the Committee on Armed Services.

By Mr. LUGAR:

S. Res. 48. A resolution expressing the
sense of the Senate regarding trafficking in
persons; to the Committee on Foreign Rela-
tions.
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ADDITIONAL COSPONSORS

S.5
At the request of Mr. SPECTER, the
name of the Senator from Texas (Mr.
CORNYN) was added as a cosponsor of S.
5, a bill to amend the procedures that
apply to consideration of interstate
class actions to assure fairer outcomes
for class members and defendants, and
for other purposes.
S.8
At the request of Mr. ENSIGN, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. 8, a bill to amend title 18, United
States Code, to prohibit taking minors
across State lines in circumvention of
laws requiring the involvement of par-
ents in abortion decisions.
S. 37
At the request of Mrs. FEINSTEIN, the
names of the Senator from Alaska (Ms.
MURKOWSKI), the Senator from Con-
necticut (Mr. LIEBERMAN), the Senator
from Washington (Mrs. MURRAY), the
Senator from Colorado (Mr. SALAZAR)
and the Senator from Kentucky (Mr.
BUNNING) were added as cosponsors of
S. 37, a bill to extend the special post-
age stamp for breast cancer research
for 2 years.
S. 39
At the request of Mr. STEVENS, the
names of the Senator from Massachu-
setts (Mr. KERRY) and the Senator from
New Jersey (Mr. LAUTENBERG) were
added as cosponsors of S. 39, a bill to
establish a coordinated national ocean
exploration program within the Na-
tional Oceanic and Atmospheric Ad-
ministration.
S. 119
At the request of Mrs. FEINSTEIN, the
name of the Senator from Pennsyl-
vania (Mr. SPECTER) was added as a co-
sponsor of S. 119, a bill to provide for
the protection of unaccompanied alien
children, and for other purposes.
S. 183
At the request of Mr. GRASSLEY, the
names of the Senator from Utah (Mr.
HATCH), the Senator from Montana
(Mr. BAUCUS), the Senator from Penn-
sylvania (Mr. SANTORUM), the Senator
from West Virginia (Mr. ROCKEFELLER),
the Senator from Oregon (Mr. SMITH),
the Senator from North Dakota (Mr.
CONRAD), the Senator from Missouri
(Mr. TALENT), the Senator from
Vermont (Mr. JEFFORDS), the Senator
from Utah (Mr. BENNETT), the Senator
from New Mexico (Mr. BINGAMAN), the
Senator from New Mexico (Mr. DOMEN-
101), the Senator from Massachusetts
(Mr. KERRY), the Senator from Indiana
(Mr. LUGAR), the Senator from Arkan-
sas (Mrs. LINCOLN), the Senator from
Missouri (Mr. BOND), the Senator from
New York (Mr. SCHUMER), the Senator
from Ohio (Mr. DEWINE), the Senator
from Nevada (Mr. REID), the Senator
from Maine (Ms. COLLINS), the Senator
from Washington (Mrs. MURRAY), the
Senator from South Carolina (Mr.
GRAHAM), the Senator from South Da-
kota (Mr. JOHNSON), the Senator from
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Nebraska (Mr.
from Michigan (Ms.
Senator from New Jersey (Mr.
CORZINE), the Senator from Con-
necticut (Mr. DobpD), the Senator from
Iowa (Mr. HARKIN), the Senator from
Maryland (Ms. MIKULSKI), the Senator
from Rhode Island (Mr. REED), the Sen-
ator from Hawaii (Mr. AKAKA), the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from Washington (Ms. CANT-
WELL), the Senator from Minnesota
(Mr. DAYTON), the Senator from Illinois
(Mr. DURBIN), the Senator from Cali-
fornia (Mrs. FEINSTEIN), the Senator
from Hawaii (Mr. INOUYE), the Senator
from Wisconsin (Mr. KOHL), the Sen-
ator from Louisiana (Ms. LANDRIEU),
the Senator from New Jersey (Mr. LAU-
TENBERG), the Senator from Vermont
(Mr. LEAHY), the Senator from Michi-
gan (Mr. LEVIN), the Senator from New
York (Mrs. CLINTON), the Senator from
North Dakota (Mr. DORGAN), the Sen-
ator from Maryland (Mr. SARBANES),
the Senator from Indiana (Mr. BAYH),
the Senator from Connecticut (Mr.
LIEBERMAN) and the Senator from Ar-
kansas (Mr. PRYOR) were added as co-
sponsors of S. 183, a bill to amend title
XIX of the Social Security Act to pro-
vide families of disabled children with
the opportunity to purchase coverage
under the medicaid program for such
children, and for other purposes.
S. 239
At the request of Mr. WYDEN, the
name of the Senator from Florida (Mr.
NELSON) was added as a cosponsor of S.
239 , a bill to reduce the costs of pre-
scription drugs for medicare bene-
ficiaries, and for other purposes.
S. 266
At the request of Mr. LAUTENBERG,
the name of the Senator from Cali-
fornia (Mrs. BOXER) was added as a co-
sponsor of S. 266, a bill to stop taxpayer
funded Government propaganda.
S. 267
At the request of Mr. CRAIG, the
name of the Senator from Idaho (Mr.
CRrRAPO) was added as a cosponsor of S.
267, a bill to reauthorize the Secure
Rural Schools and Community Self-De-
termination Act of 2000, and for other
purposes.

the Senator
STABENOW), the

HAGEL),

S. 320

At the request of Mr. ALLARD, the
name of the Senator from Colorado
(Mr. SALAZAR) was added as a cospon-
sor of S. 320, a bill to require the Sec-
retary of the Army to carry out a pilot
project on compatible use buffers on
real property bordering Fort Carson,
Colorado, and for other purposes.

S. 336

At the request of Mr. SARBANES, the
name of the Senator from Delaware
(Mr. BIDEN) was added as a cosponsor of
S. 336 , a bill to direct the Secretary of
the Interior to carry out a study of the
feasibility of designating the Captain
John Smith Chesapeake National His-
toric Watertrail as a national historic
trail.

S. RES. 4

At the request of Mr. ALEXANDER, the

names of the Senator from New York
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(Mrs. CLINTON), the Senator from OKla-
homa (Mr. COBURN), the Senator from
Mississippi (Mr. COCHRAN), the Senator
from New Mexico (Mr. DOMENICI), the
Senator from South Carolina (Mr.
GRAHAM), the Senator from South Da-
kota (Mr. JOHNSON), the Senator from
Louisiana (Ms. LANDRIEU), the Senator
from Michigan (Mr. LEVIN), the Sen-
ator from Arkansas (Mr. PRYOR) and
the Senator from Pennsylvania (Mr.
SANTORUM) were added as cosponsors of
S. Res. 44, a resolution celebrating
Black History Month.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. GRAHAM (for himself,
Mrs. CLINTON, Mr. DEWINE, Mr.
LEAHY, Mr. ALLEN, Ms. CANT-
WELL, and Mr. REID):

S. 337. A bill to amend title 10,
United States Code, to revise the age
and service requirements for eligibility
to receive retired pay for non-regular
service, to expand certain authorities
to provide health care benefits for Re-
serves and their families, and for other
purposes; to the Committee on Armed
Services.

Mr. REID. Mr. President, we have
long recognized that our country has
an obligation to take care of the brave
men and women who wear the uniform
of the United States—and their fami-
lies.

Sixty years ago we passed the GI Bill
of Rights for the 16 million veterans
who served in World War II. By pro-
viding new opportunities in housing
and education, we helped them return
to civilian life.

Our military forces have changed
dramatically since then—but the bene-
fits we offer to military families
haven’t kept pace with the changes.

Today our military relies on volun-
teers, and our security depends on re-
cruiting and retaining good troops—in-
cluding members of the National Guard
and Reserves.

The Guard and Reserves serve at the
command of State governors, but mem-
bers are also available to be called to
active duty by the President. And over
the last 10 years, the role of the Na-
tional Guard and Reserves in our mili-
tary has steadily increased.

Today, reports indicate that almost
half of the forces deployed in support of
Operation Enduring Freedom and Oper-
ation Iraqi Freedom come from the Na-
tional Guard and the Reserves.

These Guardsmen and Reservists are
not only providing much-needed ‘‘boots
on the ground.” They bring specific
skills that our regular active military
cannot duplicate.

For example, in my home state of Ne-
vada, half of the pilots in the Nevada
Air National Guard are civilian pilots.

A majority of the Nevada National
Guard military police, who are in the
72nd MP Company that just returned
from Iraq, work as law enforcement of-
ficers in Las Vegas.

And the Nevada Army Guard’s 126th
Medical Company an air ambulance
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unit, which flew more than 174 trau-
matic medical evacuations in Afghani-
stan, is made up entirely of men and
women who work as civilian para-
medics.

So the National Guard and Reserves
are strengthened by the fact that mem-
bers hold civilian jobs as pilots, police
officers and paramedics.

The Guard and Reserves also provide
the primary service—or the only serv-
ice—in several crucial areas of national
security, including: port security; air-
port security; civil support teams; and
reconnaissance and Drug Air Interdic-
tion.

Since we rely more than ever on
members of our National Guard and
Reserves, we need to modernize the
benefits that are available to them—es-
pecially in the areas of retirement and
health care.

Let’s start with health care.

It’s true that service in the Guard
and Reserve is a part time obligation—
but it is unlike any other part-time job
that a person might hold.

When the Guard and Reserves call,
members must put their duty above
their regular jobs and even their fami-
lies. That means taking time off from
their regular jobs . and forgoing
many family activities because they
are busy fulfilling their Guard or re-
serve duties.

And it means being ready for deploy-
ment at any time.

In short, we expect members to make
the Guard and Reserves a top priority
in their lives.

In return for that commitment . . .
for the sacrifices they make at their
regular jobs ... we owe them the peace
of mind of knowing that their families
will receive quality medical care.

We need to offer medical care that
leverages the existing military health
care system. That is why TRICARE
should be an option for all members of
the National Guard and Reserves.

The lack of health care benefits for
Guard and Reserve members is a seri-
ous problem. Currently, about 40 per-
cent of the enlisted members don’t
have any health care coverage.

This affects troop readiness. In re-
cent mobilizations, 10 to 15 percent of
the Guard and Reserve members could
not be deployed due to health-related
issues.

It also affects the state of mind of
those who are training for dangerous
deployments. A Reservist in training
on the weekend shouldn’t be worried
about whether his or her sick child will
be able to see a doctor.

Providing better health care benefits
to members of the Guard and Reserve
is not only the right thing to do—it’s a
matter of national security.

We just also upgrade the retirement
benefits available to those who choose
to serve for long periods of time.

A person who serves in the Guard or
Reserve for 20 years is subject to being

CONGRESSIONAL RECORD — SENATE

called up to active duty numerous
times, disrupting his or her civilian ca-
reer and retirement planning.

We must take this into account, and
improve the retirement benefits for
Guard and Reserve members.

The current reserve retirement sys-
tem is 50 years old, and it doesn’t re-
flect the extent to which our nation
now depends on the National Guard
and Reserves.

This outdated system doesn’t allow
members to receive retired pay or re-
tiree health benefits until they are 60
yvears old. We must update the system
so those who serve can receive benefits
at age b5, if they meet all the other re-
quirements.

This change would recognize the im-
portance of the Guard and Reserves in
today’s military . . . and it would rec-
ognize the sacrifices that members
make in their civilian careers in order
to serve their country.

Once again, this is not only the right
thing to do—it will make our country
stronger and safer by encouraging and
rewarding service in the National
Guard and Reserves.

By Mr. DURBIN (for himself, Mr.
BUNNING, Mr. OBAMA, Mr. BAYH,
and Mr. LUGAR):

S. 341. A bill to provide for the rede-
sign of the reverse of the Lincoln 1-
cent coin in 2009 in commemoration of
the 200th anniversary of the birth of
President Abraham Lincoln; to the
Committee on Banking, Housing, and
Urban Affairs.

Mr. DURBIN. Mr. President, today I
am introducing a bill to honor Abra-
ham Lincoln in 2009, the bicentennial
of his birth, by issuing a series of 1-
cent coins with designs on the reverse
that are emblematic of the 4 major pe-
riods of his life, in Kentucky, Indiana,
Illinois, and Washington, D.C. The bill
would also provide for a longer-term
redesign of the reverse of 1-cent coins
so that after 2009 they will bear an
image emblematic of Lincoln’s preser-
vation of the United States as a single
and united country.

Abraham Lincoln was one of our
greatest leaders, demonstrating enor-
mous courage and strength of char-
acter during the Civil War, perhaps the
greatest crisis in our Nation’s history.
Lincoln was born in Kentucky, grew to
adulthood in Indiana, achieved fame in
Illinois, and led the Nation in Wash-
ington, DC. He rose to the Presidency
through a combination of honesty, in-
tegrity, intelligence, and commitment
to the United States.

Adhering to the belief that all men
are created equal, Lincoln led the ef-
fort to free all slaves in the United
States. Despite the great passions
aroused by the Civil War, Lincoln had
a generous heart and acted with malice
toward none and with charity for all.
Lincoln made the ultimate sacrifice for
the country he loved, dying from an as-
sassin’s bullet on April 15, 1865. All
Americans could benefit from studying
the life of Abraham Lincoln.
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The ‘“‘Lincoln cent” was introduced
in 1909 on the 100th anniversary of Lin-
coln’s birth, making the front design
by sculptor Victor David Brenner the
most enduring image on the Nation’s
coinage. President Theodore Roosevelt
was so impressed by Brenner’s talent
that he was chosen to design the like-
ness of Lincoln for the coin, adapting a
design from a plaque Brenner had pre-
pared earlier. In the nearly 100 years of
production of the ‘‘Lincoln cent,” there
have been only two designs on the re-
verse: the original, featuring two
wheat-heads, and the current represen-
tation of the Lincoln Memorial in
Washington, DC.

On the occasion of the bicentennial
of Lincoln’s birth and the 100th anni-
versary of the production of the Lin-
coln cent, we should recognize his
great achievement in ensuring that the
United States remained one Nation,
united and inseparable.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 341

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Abraham
Lincoln Bicentennial 1-Cent Coin Redesign
Act”.

SEC. 2. FINDINGS.

The Congress finds as follows:

(1) Abraham Lincoln, the 16th President,
was one of the Nation’s greatest leaders,
demonstrating true courage during the Civil
War, one of the greatest crises in the Na-
tion’s history.

(2) Born of humble roots in Hardin County,
Kentucky, on February 12, 1809, Abraham
Lincoln rose to the Presidency through a
combination of honesty, integrity, intel-
ligence, and commitment to the TUnited
States.

(3) With the belief that all men are created
equal, Abraham Lincoln led the effort to free
all slaves in the United States.

(4) Abraham Lincoln had a generous heart,
with malice toward none and with charity
for all.

(5) Abraham Lincoln gave the ultimate
sacrifice for the country he loved, dying
from an assassin’s bullet on April 15, 1865.

(6) All Americans could benefit from study-
ing the life of Abraham Lincoln, for Lin-
coln’s life is a model for accomplishing the
“American dream’ through honesty, integ-
rity, loyalty, and a lifetime of education.

(7) The year 2009 will be the bicentennial
anniversary of the birth of Abraham Lincoln.

(8) Abraham Lincoln was born in Ken-
tucky, grew to adulthood in Indiana,
achieved fame in Illinois, and led the nation
in Washington, D.C.

(9) The so-called ‘‘Lincoln cent’ was intro-
duced in 1909 on the 100th anniversary of Lin-
coln’s birth, making the obverse design the
most enduring on the nation’s coinage.

(10) President Theodore Roosevelt was so
impressed by the talent of Victor David
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Brenner that the sculptor was chosen to de-
sign the likeness of President Lincoln for the
coin, adapting a design from a plaque Bren-
ner had prepared earlier.

(11) In the nearly 100 years of production of
the ‘“‘Lincoln cent’, there have been only 2
designs on the reverse: the original, fea-
turing 2 wheat-heads in memorial style en-
closing mottoes, and the current representa-
tion of the Lincoln Memorial in Washington,
D.C.

(12) On the occasion of the bicentennial of
President Lincoln’s birth and the 100th anni-
versary of the production of the Lincoln
cent, it is entirely fitting to issue a series of
1-cent coins with designs on the reverse that
are emblematic of the 4 major periods of
President Lincoln’s life.

SEC. 3. REDESIGN OF LINCOLN CENT FOR 2009.

(a) IN GENERAL.—During the year 2009, the
Secretary of the Treasury shall issue 1-cent
coins in accordance with the following de-
sign specifications:

(1) OBVERSE.—The obverse of the 1-cent
coin shall continue to bear the Victor David
Brenner likeness of President Abraham Lin-
coln.

(2) REVERSE.—The reverse of the coins
shall bear 4 different designs each rep-
resenting a different aspect of the life of
Abraham Lincoln, such as—

(A) his birth and early childhood in Ken-
tucky;

(B) his formative years in Indiana;

(C) his professional life in Illinois; and

(D) his presidency, in Washington, D.C.

(b) ISSUANCE OF REDESIGNED LINCOLN CENTS
IN 2009.—

(1) ORDER.—The 1-cent coins to which this
section applies shall be issued with 1 of the
4 designs referred to in subsection (a)(2) be-
ginning at the start of each calendar quarter
of 2009.

(2) NUMBER.—The Secretary shall pre-
scribe, on the basis of such factors as the
Secretary determines to be appropriate, the
number of 1-cent coins that shall be issued
with each of the designs selected for each
calendar quarter of 2009.

(c) DESIGN SELECTION.—The designs for the
coins specified in this section shall be chosen
by the Secretary—

(1) after consultation with the Abraham
Lincoln Bicentennial Commission and the
Commission of Fine Arts; and

(2) after review by the Citizens Coinage Ad-
visory Committee.

SEC. 4. REDESIGN OF REVERSE OF 1-CENT COINS
AFTER 2009.

The design on the reverse of the 1l-cent
coins issued after December 31, 2009, shall
bear an image emblematic of President Lin-
coln’s preservation of the United States of
America as a single and united country.

SEC. 5. NUMISMATIC PENNIES WITH THE SAME
METALLIC CONTENT AS THE 1909
PENNY.

The Secretary of the Treasury shall issue
1-cent coins in 2009 with the exact metallic
content as the l-cent coin contained in 1909
in such number as the Secretary determines
to be appropriate for numismatic purposes.
SEC. 6. SENSE OF THE CONGRESS.

It is the sense of the Congress that the
original Victor David Brenner design for the
1-cent coin was a dramatic departure from
previous American coinage that should be re-
produced, using the original form and relief
of the likeness of Abraham Lincoln, on the 1-
cent coins issued in 2009.

By Mr. McCAIN (for himself, Mr.
LIEBERMAN, Ms. SNOWE, Mrs.
FEINSTEIN, Mr. CHAFEE, Mr.
DURBIN, Mr. LAUTENBERG, Mrs.
MURRAY, Mr. NELSON of Flor-
ida, Mr. CORZINE, Ms. CANT-

CONGRESSIONAL RECORD — SENATE

WELL, Mr. KERRY, and Mr. DAY-
TON):

S. 342. A bill to provide for a program
of scientific research on abrupt climate
change, to accelerate the reduction of
greenhouse gas emissions in the United
States by establishing a market-driven
system of greenhouse gas tradeable al-
lowances, to limit greenhouse gas
emissions in the United States and re-
duce dependence upon foreign oil, and
ensure benefits to consumers from the
trading in such allowances; to the
Committee on Environment and Public
Works.

Mr. McCAIN. Mr. President, I am
pleased today to be joined with Senator
LIEBERMAN in introducing the Climate
Stewardship Act of 2005. This bill is
nearly identical to a proposal we of-
fered during the 108th Congress. It is
designed to begin a meaningful and
shared effort among the emission-pro-
ducing sectors of our country to ad-
dress the world’s greatest environ-
mental challenge—climate change.

The National Academy of Sciences
reported:

Greenhouse gases are accumulating in the
Earth’s atmosphere as a result of human ac-
tivities, causing surface air temperatures
and subsurface ocean temperatures to rise.
Temperatures are, in fact, rising. The
changes observed over the last several dec-
ades are likely mostly due to human activi-
ties.

Again, ‘‘temperatures are, in fact,
rising.”” Those are the words of the Na-
tional Academy of Sciences, a body
created by the Congress in 1863 to pro-
vide advice to the Federal Government
on scientific and technical matters.
These comments were written after
much thoughtful deliberation and
should not be taken lightly. The Acad-
emy has a 140-year history and a strong
reputation of service to the people of
this great country.

In October 2003, in response to the
alarming changes in the climate that
are being reported worldwide, we were
joined by a number of other Senators
in the first offering of our proposal for
addressing climate change for Senate
consideration. We had a hard-fought
debate and found ourselves eight votes
short of achieving a majority in pas-
sage. Today, we resume what we finally
can consider a worthy and necessary
cause.

I state at the outset that this issue is
not going away. This issue is one of
transcendent importance outside the
boundaries of the United States of
America. If you travel to Europe today
and visit with our European friends,
you will find that climate change/
Kyoto treaty are major sources of dis-
satisfaction on that side of the Atlan-
tic with the United States of America
and its policies. But far more impor-
tant than that, the overwhelming body
of scientific evidence shows that cli-
mate change is real, that it is hap-
pening as we speak. The Arctic and
Antarctic are the ‘“‘miner’s canary’’ of
climate change, and profound and ter-
rible things are happening at the poles,
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not to mention other parts of the
world.

Democracies usually respond to cri-
ses when they are faced with them and,
at least in the case of this Nation, we
address problems and crises that con-
front us and we move on. We are not
very good at long-term planning and
long-term addressing of issues that
face us in the future. The divisions con-
cerning the issue of Social Security are
clearly an example of what I just said.

If we do not move on this issue, our
children and grandchildren are going to
pay an incredibly heavy price because
this crisis is upon us, only we do not
see its visible aspects in all of its enor-
mity.

Prime Minister Tony Blair, assuming
the stewardship of the G-8, has made it
his highest priority. He has very aptly
pointed out: Suppose that all of the sci-
entific opinion is wrong; suppose that
the ice that is breaking up in the Ant-
arctic in huge chunks is just something
which is temporary; suppose that the
glaciers receding in the Arctic at a
higher rate than at any time in history
is something that is a one-time deal;
suppose that the melting of the perma-
frost in Alaska and the Inuit villages
collapsing into the ocean is a one-time
thing; suppose these increases in vio-
lent climate occurrences are all some-
thing that are just temporary aberra-
tions; suppose that happens to be true
and we have acted. Then the world and
the Nation will be better off because we
would have developed technologies
which are cleaner. We would have
taken actions to reduce what every-
body agrees is harmful, and that is ex-
cess greenhouse gases. And the Nation
and the world would be better off.

But suppose the scientists are right.
Suppose that the National Academy of
Sciences report that says, ‘“‘Greenhouse
gases are accumulating in the Earth’s
atmosphere as a result of human ac-
tivities. Temperatures are, in fact, ris-
ing. The changes observed over the last
several decades are likely mostly due
to human activities[ . .. ]’ is right;
suppose that Dr. Robert Corell, chair of
the Arctic Climate Impact Assessment,
assessing the economic impacts and
consequences of the changing Arctic,
and the Arctic Council, composed of
the senior officials from the eight Arc-
tic countries that reached the conclu-
sion that the Arctic climate is chang-
ing rapidly; that over the past 50 years,
temperatures across Alaska, Canada,
and much of Russia have increased 3 to
5 degrees Fahrenheit, with winter tem-
peratures in these areas increasing by
up to 7 degrees Fahrenheit; that in the
past 30 years, the Arctic has lost an
area of annual average sea ice larger
than all of Arizona and Texas com-
bined, with even stronger declines ob-
served in summer sea ice; that moun-
tain glaciers have also receded dra-
matically, and the snow cover season
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has been shrinking; that greenhouse
gas concentration continues to rise;
and even larger changes in climate are
projected for the next 100 years; sup-
pose they are right.

The observed warming is already
having significant impacts on Arctic
people and ecosystems. Much larger
projected climate changes will result
in even greater impacts on the people
in the Arctic and beyond. Increasing
coastal erosion threatens many Alas-
kan villages. Warming is also affecting
the oil industry. The number of days in
which oil exploration and extraction
activities on the tundra are allowed
under Alaska Department of Natural
Resources standards has been halved
over the past 30 years.

The projected changes in Arctic cli-
mate will also have global implica-
tions. Amplified global warming, rising
sea levels, and potential alterations in
ocean circulation patterns that can
have large-scale climatic effects are
among the global concerns. Melting
Arctic snow and ice cause additional
absorption of solar energy by the dark-
er land surface, amplifying the warm-
ing trend at the global scale.

Recently, the Australians have pre-
dicted that the Great Barrier Reef will
be dead by 2050. What is the impact of
coral reefs around the world being
bleached and dying on the food chain?

Dr. William Fraser, president of
Polar Oceans Research Group, testified
that mountain ranges flanking the
southeastern boundary of the glacier,
not visible 30 years ago, are emerging
into full view. The amount of ice-free
land along the entire southwest coast
of Anver Island has been redefined by
glacier retreat. Populations of the ice-
avoiding Chinstrap and Gentoo pen-
guins have increased by 55 to 90 per-
cent.

The coral reefs are the most bio-
logically diverse ecosystem of the
ocean, as we all know. Almost 1,000
coral species currently exist. With the
majority of human populations living
in coastal regions, many people depend
on living coral reef for food and protec-
tion from storm surges.

Dr. Lara Hansen stated:

While the Great Barrier Reef is widely con-
sidered to be one of the best managed reef
systems in the world, local conservation ac-
tions will not be sufficient to protect coral
reefs from the effects of climate change. To
date, studies indicate that the best chance
for successful conservation in the face of cli-
mate change is to limit the temperature in-
crease. . . .

ADM James Watkins, who was chair-
man of the U.S. Commission on Ocean
Policy, testified that climate change
impacts every topic in the report from
the health and safety of humans, the
health of environment and fisheries to
the distribution of marine organisms,
including pathogens. Admiral Watkins,
former Chief of Naval Operations and
former Secretary of Energy, not a re-
nowned environmentalist, went on to
say climate change is a serious prob-
lem, and it could affect all of the rec-
ommendations from the report.

CONGRESSIONAL RECORD — SENATE

There will be people who will come to
this floor and say that climate change
is a myth; it is not serious. They will
find a scientist, they will find some
study group, some of them funded by
people with special interests here, but 1
hope that we will pay attention to
Prime Minister Tony Blair, who has
made climate change one of the two
issues he hopes to address during his
presidency of the G-8. This issue I be-
lieve is very well understood by a ma-
jority of scientists in America.

I have a couple of pictures I will
show. I see my colleague from Con-
necticut is in the Chamber.

Recently, Dr. Rajendra Pachauri, the
chairman of the U.N.’s Intergovern-
mental Panel on Climate Change, stat-
ed that he personally believes that the
world has ‘‘already reached the level of
dangerous concentrations of carbon di-
oxide in the atmosphere.”

He went on to say:

Climate change is for real. We have just a
small window of opportunity, and it is clos-
ing rapidly. There is not a moment to lose.

The International Climate Change
Task Force, chaired by Senator SNOWE
and the Right Honorable Stephen
Byers, Member of Parliament of the
United Kingdom, stated in 1 of its 10
recommendations concerning climate
change that ‘‘all developed countries
introduce mandatory cap-and-trade
systems for carbon emissions and con-
struct them to allow for future integra-
tion into a single global market.”” That
is already being done in Europe as we
speak, which is the substance of Sen-
ator LIEBERMAN’s and my legislation.

States are acting. Nine States in the
East have signed on as full participants
in this initiative to elevate climate
mitigation strategies from voluntary
initiatives to a regulatory program.
The State of California has approved a
new State regulation aimed at decreas-
ing carbon dioxide emissions from ve-
hicles. The States are way ahead of us.
I believe one of the reasons for that is
because special interests are less active
in the States.

This is a chart that shows that the
CO2 data has gone up from, as we can
see, 1860 to 2001.

This is a picture of the Arctic sea ice
loss. The red outline is 1979. This was
the Arctic sea ice, which is outlined in
red. We can see the size of the Arctic
sea ice today. I made a visit with some
of my colleagues to the Arctic. We
took a ship and stopped at where this
glacier was b years ago, traveling a
number of miles and saw where that
glacier is today.

I want to emphasize again, the Arctic
and the Antarctic are the miner’s ca-
nary of global warming because of the
thinness of the atmosphere there.

This chart is sea level changes in
areas of Florida that would be inun-
dated with a sea level rise.

I usually have—it is probably not
here—I usually have a picture of Mount
Kilimanjaro, which is known to many
of us.

This is a chart of coral bleaching
which is taking place as we speak.
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If I can add a little parochialism, if I
can show a picture of Lake Powell in
Arizona, it has been drying up since
1999, draining Lake Powell to well
below its high watermark. It is at an
alltime low in its seventh year. The
lake has shrunk to 10 percent of its ca-
pacity.

The signs of climate change are all
around us. We need to act. We need to
develop technologies and make it eco-
nomically attractive for industry to
find it in their interest to develop tech-
nology which will reduce and bring
into check the greenhouse gas emis-
sions in the world.

We need to do a lot of things, but a
cap and trade, which would put an end
to the increase of greenhouse gases and
a gradual reduction, is an integral
part.

Finally, I would like to return to my
other argument in closing.

Suppose the Senator from Con-
necticut and I are deluded, that all of
this scientific evidence, all these opin-
ions, people such as Admiral Watkins
in the oceans report, the National
Academy of Sciences, the literally hun-
dreds of people in the scientific com-
munity with whom Senator LIEBERMAN
and I have met and talked are wrong.

Here is the picture of Kilimanjaro in
1912, 1970, and 2000.

Suppose we are deluded, that we are
tree-hugging environmentalists who
have taken leave of our senses and are
sounding a false alarm to the world,
and we go ahead and put in a cap and
trade, we encourage technologies to be
developed and funded, some by the Fed-
eral Government in the form of pure
research, and we do put a cap on the
greenhouse gases, we negotiate an al-
ternate Kyoto Treaty with our friends
throughout the world—140 nations are
signatories to the Kyoto Treaty—and
we join on the provision India and
China have to be included and other
provisions which we have every right
to demand, and we start moving for-
ward on this issue and we are wrong,
that the year after next, everything is
fine in the world? Then we will have
made probably a significant contribu-
tion to the betterment of the world and
the Earth by reducing greenhouse
gases, by developing cleaner tech-
nologies, by doing good things, and
then Senator LIEBERMAN and I will
come to the floor and apologize for
sounding this alarm.

But suppose, Mr. President, that we
are right. Suppose the National Acad-
emy of Sciences is right. Suppose the
eight-nation research council that is
deeply alarmed at these effects in both
the Arctic and Antarctic is wrong; sup-
pose Admiral Watkins is wrong; sup-
pose the Australian Government is
wrong when it says the Great Barrier
Reef is going to be dead by 2050, and we
have done nothing? We have done rel-
atively nothing besides gather addi-
tional data and make reports. That is
what the U.S. national policy is today:
gather information and make reports. I
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would argue that is a pretty heavy bur-
den to lay on future generations of
Americans.

I welcome the participation, friend-
ship, and commitment of my friend
from Connecticut.

Mr. President, I ask unanimous con-
sent to print in the RECORD an article
entitled ‘“‘Arid Arizona Points to Glob-
al Warming as Culprit,” and a response
to Senator INHOFE’s floor statement on
January 4, 2005.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Feb. 6, 2005]

ARID ARIZONA POINTS TO GLOBAL WARMING AS
CULPRIT
(By Juliet Eilperin)

TucsoN.—Reese Woodling remembers the
mornings when he would walk the grounds of
his ranch and come back with his clothes
soaked with dew, moisture that fostered
enough grass to feed 500 cows and their
calves.

But by 1993, he says, the dew was dis-
appearing around Cascabel—his 2,700-acre
ranch in the Malpai borderlands straddling
New Mexico and Arizona—and shrubs were
taking over the grassland. Five years later
Woodling had sold off half his cows, and by
2004 he abandoned the ranch.

Reese Woodling, in white, used to own a
2,700-acre ranch, but lack of rain reduced the
grassland—his main source of cattle feed.

‘““How do you respond when the grass is
dying? You hope to hell it starts to rain next
year,” he says.

When the rain stopped coming in the 1990s,
he and other Southwest ranchers began to
suspect there was a larger weather pattern
afoot. ‘‘People started talking about how
we’ve got some major problems out here,”” he
said in an interview. ‘Do I believe in global
warming? Absolutely.”’

Dramatic weather changes in the West—
whether it is Arizona’s decade-long drought
or this winter’s torrential rains in Southern
California—have pushed some former skep-
tics to reevaluate their views on climate
change. A number of scientists, and some
Westerners, are now convinced that global
warming is the best explanation for the high-
er temperatures, rapid precipitation shifts,
and accelerated blooming and breeding pat-
terns that are changing the Southwest, one
of the nation’s most vulnerable ecosystems.

In the face of shrinking water reservoirs,
massive forest fires and temperature-related
disease outbreaks, several said they now be-
lieve that warming is transforming their
daily lives. Although it has rained some dur-
ing the past three months, the state is still
struggling with a persistent drought that has
hurt its economy, costing cattle-related in-
dustries $2.8 billion in 2002.

“Everyone’s from Missouri: When they see
it, they believe it,” said Gregg Garfin, who
has assessed the Southwest’s climate for the
federal government since 1998. ‘“When we
used to talk about climate, eyes would glaze
over. . . . Then the drought came. The phone
started ringing off the hook.”’

Jonathan Overpeck, who directs the
university- and government-funded Institute
for the Study of Planet Earth at the Univer-
sity of Arizona, said current drought and
weather disruptions signal what is to come
over the next century. Twenty-five years
ago, he said, scientists produced computer
models of the drought that Arizona is now
experiencing.

“It’s going to get warmer, we’re going to
have more people, and we’re going to have
more droughts more frequently and in harsh-
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er terms,” Overpeck said. ‘“We should be at
the forefront of demanding action on global
warming because we’re at the forefront of
the impacts of global warming. . . . In the
West we're seeing what’s happening now.”’

There are dissenters who say it is impos-
sible to attribute the recent drought and
higher temperatures to global warming.
Sherwood Idso, president of the Tempe,
Ariz.-based Center for the Study of Carbon
Dioxide and Global Change, said he does not
believe the state’s drought ‘‘has anything to
do with CO, or global warming,’”’ because the
region experienced more-severe droughts be-
tween 1600 and 1800. Idso, who also said he
did not believe there is a link between
human-generated carbon dioxide emissions
and climate change, declined to say who
funds his center.

The stakes are enormous for Arizona,
which is growing six times faster than the
national average and must meet mounting
demands for water and space with scarce re-
sources. Gov. Janet Napolitano (D) is urging
Arizonans to embrace ‘‘a culture of conserva-
tion”” with water, but some conservationists
and scientists wonder whether that will be
enough.

Dale Turner of the Nature Conservancy
tracks changes in the state’s mountaintop
“sky islands’’—a region east and south of
Tucson that hosts a bevy of rare plants and
animals. Human activities over the past cen-
tury have degraded local habitats, Turner
said, and now climate change threatens to
push these populations ‘‘over the edge.”

The Mount Graham red squirrel, on the
federal endangered species list since 1987, has
been at the center of a long-running fight be-
tween environmentalists and development-
minded Arizonans. Forest fires and rising
temperatures have worsened the animals’
plight as they depend on Douglas firs at the
top of a 10,720-foot mountain for food and
nest-building materials. The population has
dipped from about 562 animals in spring 1999
to 264 last fall.

“They are so on the downhill slide,” said
Thetis Gamberg, a U.S. Fish and Wildlife bi-
ologist who has an image of the endangered
squirrel on her business card. Atop Mount
Graham, the squirrels’ predicament is read-
ily visible. Mixed conifers are replacing
Douglas firs at higher altitudes, and recent
fires have destroyed other parts of the forest,
depriving the animals of the cones they need.

Environmentalists such as Turner worry
about the disappearance of the Mount
Graham squirrel, the long-tailed, mouselike
vole and native wet meadows known as
cienegas, but many lawmakers and state of-
ficials are more focused on the practical
question of water supply.

Reese Woodling, in white, used to own a
2,700-acre ranch, but lack of rain reduced the
grassland—his main source of cattle feed.

Arizona gets its water from groundwater
and rivers such as the massive Colorado, a
1,450-mile waterway that supplies water to
seven states: Arizona, California, Colorado,
Nevada, New Mexico, Utah and Wyoming.

The recent drought and changing weather
patterns have shrunk the western snowpack
and drained the region’s two biggest res-
ervoirs, lakes Mead and Powell, to half their
capacity. More precipitation is falling as
rain instead of snow, and it is coming earlier
in the year, which leads to rapid runoff that
disappears quickly.

Scientists at Scripps Institution of Ocean-
ography predict that by 2090 global warming
will reduce the Sierra Nevada snowpack,
which accounts for half of California’s water

reserves, by 30 percent to 90 percent. ‘It
makes water management more chal-
lenging,” said Kathy Jacobs, who spent two

decades managing state water resources be-
fore joining the University of Arizona’s
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Water Resources Research Center. ‘“You can
either reduce demand or increase supply.”’

Water managers have just begun to con-
sider climate change in their long-term plan-
ning. Forest managers have also started ask-
ing for climate briefings, now that scientists
have documented that short, wet periods fol-
lowed by drought lead to the kind of giant
forest fires that have been devastating the
West.

This month, scientists at the National
Center for Atmospheric Research in Boulder,
Colo., published a study showing that world-
wide, regions suffering from serious drought
more than doubled in area from the early
1970s to the early 2000s, with much of the
change attributed to global warming. A sepa-
rate recent report in the journal Science
concluded that higher temperatures could
cause serious long-term drought over west-
ern North America.

C. Mark Eakin, a paleoclimatologist at the
National Oceanic and Atmospheric Adminis-
tration who co-wrote the study in Science,
said historical climate records suggest the
current drought could just be the beginning.

“When you’ve got an increased tendency
toward drought in a region that’s already
stressed, then you’re just looking for trou-
ble,”” Eakin said. ‘“Weather is like rolling the
dice, and climate change is like loading the
dice.”

Still, Arizona politicians remain divided
on how to address global warming. Sen. John
McCain (R-Ariz.) has led the national fight
to impose mandatory limits on industrial
carbon dioxide emissions that are linked to
warming, though his bill remains stalled.

“We’ll win on this issue because the evi-
dence continues to accumulate,”” McCain
said in an interview. ‘“The question is how
much damage will be done until we do pre-
vail.”

But other Arizona Republicans are resist-
ant. State Sen. Robert Blendu, who opposed
a bill last year to establish a climate change
study committee, said he wants to make
sure politicians ‘‘avoid the public knee-jerk
reaction before we get sound science.”’

That mind-set frustrates ranchers such as
Woodling, who is raising 10 grass-fed cows on
a leased pasture. At age 69, he will never be
able to rebuild his herd, he said, but he be-
lieves politicians have an obligation to help
restore the environment.

‘““Man has been a great cause of this, and
man needs to address it,”” he said.

USCAN REBUTTAL TO KEY POINTS IN SENATOR
INHOFE'S FLOOR STATEMENT, JANUARY 4, 2005

The following individuals contributed to
this response: U.S. Delegation at COP10,
Debbie Reed, National Environmental Trust;
EU Targets: Jeff Fiedler, Natural Resources
Defense Council; Scientific Consensus: Bren-
da Ekwurzel, Julie Anderson Union of Con-
cerned Scientists; and Costs: Ansje Miller,
Environmental Justice and Climate Change
Initiative.

For more information or with any ques-
tions, contact: Lee Hayes Byron, U.S. Cli-
mate Action Network,
Ihbyron@climatenetwork.org, 202-513-6240.

U.S. DELEGATION AT COP10

Senator Inhofe’s characterization of Under
Secretary Paula Dobriansky’s rebuff at at-
tempts to ‘‘drag the U.S. into discussions
concerning post-Kyoto climate change com-
mitments’ at the recent UNFCCC conference
in Buenos Aires is only partially accurate.
Ms. Dobriansky did, indeed make clear the
fact that the Bush administration believes
that post-2012 talks are ‘‘premature.” Some
countries, including the E.U., were indeed
hopeful that the U.S., the world’s largest
emitter of greenhouse gas pollution, would
join post—2012 discussions, having previously
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withdrawn from the Kyoto Protocol, and
having proclaimed domestic action to reduce
GHG emissions, despite the fact that U.S.
emissions continue to increase unabated.
Senator Inhofe’s material omission from this
statement, however, is illustrative of his and
the Bush administration’s true goals: to pre-
vent the rest of the world from making
progress on reducing global GHG emissions.
What Senator Inhofe failed to mention in his
diatribe was that the Bush administration in
Buenos Aires not only demurred from par-
ticipating in these discussions, but also
acted to prevent the rest of the world’s coun-
tries from beginning those discussions even
in the absence of U.S. participation. Without
objections from the United States, the post—
2012 discussions could have begun, and would
have allowed some ideas and suggestions for
the post-2012 period to be presented to the
next meeting of the UNFCCC in November,
2005. But Under Secretary Dobriansky and
the Bush administration objected and threw
up every possible obstacle to allowing other
countries to have those discussions, with or
without the U.S. The result is that one mul-
tiple-day meeting, with a narrowly defined
agenda to discuss post—2012 strategies was
agreed to—but the exact nature of the dis-
cussions, and the ability of the meeting’s
participants to report to the UNFCCC in No-
vember 2005 was a matter of disagreement
even as the agreement was made. It is highly
likely that the meeting itself will be conten-
tious, for these reasons. But the real ques-
tion is why the U.S. insists on blocking the
rest of the world from moving on, even if it
chooses not to? Senator Inhofe would better
serve his constituents and his colleagues to
accurately and completely report the Ad-
ministration’s actions at the meeting.

Similarly, the Senator reported that there
was discussion but no resolution at the
meeting on how to address emissions from
developing countries. He claimed that devel-
oping countries, ‘most notably China, re-
mained adamant in Buenos Aires in opposing
any mandatory greenhouse gas reductions,
now or in the future.” Again, his material
omission is significant. The United States
remained adamant in Buenos Aires in oppos-
ing any mandatory greenhouse gas reduc-
tions, now or in the future. And the United
States urged China and India to do the same.
The Bush administration’s duplicity—claim-
ing that they will not act until China and
India do, and then visibly and vocally urging
China and India not to act—is unconscion-
able, as is Senator Inhofe’s. And the Senator
perhaps should acknowledge the fact that,
since the Senate passed the Byrd-Hagel reso-
lution in 1997, it has passed three additional
resolutions on climate change—all of which
clearly state that climate change is hap-
pening and that the United States should
take a credible, leadership role in combating
global warming—including by re-engaging in
the international climate change negotia-
tions. Paula Dobriansky, when asked wheth-
er the Bush administration knew of these
resolutions, and if so, whether they intended
to comply, said ‘‘yes,” they were fully aware
of resolutions, but ‘“no’’, they had no inten-
tion of complying. If that is the case, so be
it—but let’s be honest and open about it,
Senator Inhofe.

EU TARGETS

In contrast to Senator Inhofe’s contention
that “most EU member states will not meet
their Kyoto targets and have no real inten-
tions of doing so0,” a recent analysis by the
European Environment Agency (EEA) con-
cluded that the EU is in fact on track to
meet its Kyoto targets. This analysis exam-
ined existing and planned policies, as well as
the use of the Kyoto emissions trading meas-
ures.
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Looking only at policies that were being
implemented at the time of the analysis,
EEA projected that the EU would indeed fall
short of its targets (with emissions 1% below
1990 instead of 8%). However, looking at
planned policies, the EU is on track to ex-
ceed its —8% target. Domestic EU policies
alone are projected to achieve a 7.7% reduc-
tion. The small remaining gap is covered by
international emission reduction projects for
which funds have already been budgeted.

The effect of ‘‘planned policies” cannot be
dismissed as wishful thinking. Included in
the list of ‘‘planned policies” is the EU Emis-
sions Trading Scheme, a mandatory cap-and-
trade policy for large stationary sources,
which started operation this year. Many
other EU-wide policies have been adopted by
the EU Council and Parliament, and are now
being incorporated into law by EU member
states. These policies include measures to
promote renewable electricity production,
increase building efficiency, and restructure
energy taxes. A complete list of future poli-
cies that are in advanced stages is available
in EEA 2004, at page 21.

The EEA projections cited above exclude
two additional means of meeting the targets.
First, activities in the forest and agriculture
sectors are projected to contribute an addi-
tional 0.7% emission reduction. Second, the
EU can make up any shortfall in existing
and planned policies by using the Kyoto Pro-
tocol’s International Emissions Trading sys-
tem, ironically an element of the protocol
designed by the US. Under this system EU
countries will be able to purchase emissions
allowances from other Kyoto countries. This
includes Russia, which by most projections
will have significant excess allowances.
Therefore, although it is environmentally
preferable for the EU to meet its Kyoto tar-
gets solely through domestic policies, it is
almost inconceivable that the EU would not
be able to achieve compliance through the
purchase of Russian allowances.

HOCKEY STICK

Senator Inhofe made the following state-
ments regarding research that reconstructs
northern hemisphere temperature over the
past millennium. ‘“The conclusion inferred
from the hockey stick is that industrializa-
tion, which spawned widespread use of fossil
fuels, is causing the planet to warm. I spent
considerable time examining this work in
my 2003 speech. Because Mann effectively
erased the well-known phenomena of the Me-
dieval Warming Period—when, by the way, it
was warmer than it is today—and the Little
Ice Age, I didn’t find it very credible. I find
it even less credible now.”” Senator Inhofe
went on to state, ‘‘In other words, in obliter-
ating the Medieval Warming Period and the
Little Ice Age, Mann’s hockey stick just
doesn’t pass muster.”

Recent warming trends are confirmed by
many independent and reinforcing . indica-
tors. Direct temperature measurements from
the past 140 years, combined with past tem-
perature measurements inferred from tree
rings, ice cores, and annual sediment layers,
show that average northern hemisphere tem-
peratures in the late 20th century are higher
than they have been in the last 1,000 years.
More recent publications push the tempera-
ture reconstruction back to 1,800 years. In-
deed, the last 10 years (1995-2004), excluding
1996, are the warmest in the instrumental
record from 1861 to the present. This unprec-
edented recent warming trend is one of many
pieces of evidence that ties global warming
to human-caused emissions of heat-trapping
gases from land-use change and fossil fuel
burning.

Heat-trapping gases such as carbon dioxide
(CO») absorb energy emitted from the earth’s
surface and radiate it back downward to
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warm the lower atmosphere and the surface.
The general correlation between tempera-
ture and atmospheric CO, concentration is
apparent in ice core records at many loca-
tions at the poles and in the temperate and
tropical regions throughout the world. The
Antarctic ice core records vividly illustrate
that current atmospheric carbon dioxide lev-
els are unmatched during the past 420,000
years. Furthermore, CO, concentration has
risen a dramatic 30 percent in the last 150
years. When scientists compare the timing of
the recent rise in atmospheric carbon diox-
ide concentrations with the magnitude of
other factors that influence climate—solar
variation, volcanic eruptions, and pollutant
emissions such as sulfur dioxide—the link
between recent warming and human activi-
ties is unmistakable.

(2) Debate over the ‘“‘hockey stick” tem-
perature reconstruction is largely irrelevant
to our current policy choices. The shape of
the sharp rise in northern hemisphere aver-
age temperature, at the end of the last mil-
lennium, led to the common practice of re-
ferring to the plot as the ‘‘hockey stick’ fig-
ure. Projections of future climate changes,
however, are based on the well-known phys-
ics linking increasing heat-trapping gas con-
centrations to conditions at the earth’s sur-
face, and these projections do not depend on
details of the earth’s temperature hundreds
of years ago. Thus, debate over the ‘“‘hockey
stick’ temperature reconstruction is largely
irrelevant to our current policy choices. Nev-
ertheless, because the scientific debate on
this issue has been misinterpreted, most re-
cently in Senator Inhofe’s January 4, 2005
speech, it is worth clarifying a few points.

The hockey stick analysis is one of many
independent reinforcing indicators of the re-
cent warming. For example, glacier melting
is increasing, sea level is rising, and many
species’ ranges are shifting.

The hockey stick reconstruction rep-
resents the average temperature across the
entire northern hemisphere—an average of
many measurements taken from locations
north of the equator. This averaging is im-
portant because local temperatures can vary
considerably for many climatological rea-
sons, and so a hemispheric average gives a
truer picture of a warming climate. There-
fore, looking at regional data in isolation,
such as temperatures from the ‘‘Medieval
Warm Period” in the North Atlantic area,
and to therefore claim that the hockey stick
temperature reconstruction is invalid, is in-
accurate.

Additional Remarks

In criticizing the ‘‘hockey stick’ tempera-
ture record, Senator Inhofe charges that the
Mann analysis has been criticized in the
pages of Geophysical Research Letters
(GRL), a respected, peer-reviewed journal, as
“‘just bad science.” This quote does actually
appear in GRL in a commentary by Chapman
et al. (2004), but Inhofe’s citation is quite
misleading.

The criticism leveled by Chapman et al did
not apply to the ‘“hockey stick’-that is, the
1000-year temperature reconstruction by
Mann and others. Rather, the Chapman et al.
criticism was leveled at a totally different,
much more narrow and technical modeling
study by Mann and Schmidt in 2003 about
borehole reconstructions.

ARCTIC

Senator Inhofe asserted, using the words of
Dr. George Taylor from Oregon, that the
Arctic Climate Impact Assessment ‘‘appears
to be guilty of selective use of data. Many of
the trends described in the document begin
in the 1960s or 1970s. . . . Yet data are readily
available for the 1930s and early 1940s, when
temperatures were comparable to (and prob-
ably higher than) those observed today.”
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(1) Temperature trends and sea ice trends
shown in the Arctic report are century long
trends, from 1900-2000. Therefore, Senator
Inhofe’s attack on the scientific integrity of
the Arctic impact assessment is inappro-
priate.

(2) Arctic researchers concluded that the
recent warming, in contrast to the earlier
warming during the 1930s and 1940s, is in re-
sponse to human activities. No one disputes
that Arctic temperatures were almost as
high in the 1930s and 1940s as they are now,
least of all the scientists involved in the Arc-
tic Climate Impact Assessment. The conclu-
sion that the Arctic is now experiencing a
stronger, longer, and more widespread warm-
ing trend is based on a robust combination of
temperature measurements, sea ice retreat,
glacial melting, and increasing permafrost
temperatures. For example, the century-long
sea ice record clearly shows a strong retreat
in sea ice extent in recent decades, whereas
no such trend is evident during the earlier
warm period.

Scientists have employed observations and
models to analyze these two pronounced
twentieth-century warming events, both am-
plified in the Arctic, and found that the ear-
lier warming was due to natural internal cli-
mate-system variability and was not as
widespread as today’s, whereas the recent
warming is in response to human activities.

Furthermore, earlier periods of warming
either this century or in past centuries do
not preclude a human influence on the cur-
rent warming trend. By way of analogy, just
because wildfires are often caused by light-
ning does not mean that they cannot also be
caused by a careless camper. The same can
be said for carbon dioxide—just because it
has natural sources does not mean that hu-
mans do not also contribute to atmospheric
carbon dioxide levels and thereby contribute
to the resulting warming.

SEA LEVEL RISE
Sea level talking points

Senator Inhofe stated: “‘But in a study pub-
lished this year in Global and Planetary
Change, Dr. Nils-Axel Morner of Sweden
found that sea level rise hysteria is over-
blown. In his study, which relied not only on
observational records, but also on satellites,
he concluded: ‘There is a total absence of
any recent ‘acceleration in sea level rise’ as
often claimed by IPCC and related groups.’
Yet we still hear of a future world over-
whelmed by floods due to global warming.
Such claims are completely out of touch
with science. As Sweden’s Morner puts it,
‘there is no fear of massive future flooding as
claimed in most global warming scenarios.””’

(1) Research and observation has solidly es-
tablished that sea level is rising. Our longest
historical records come from tide gauge
measurements taken along the world’s coast-
lines. These measurements indicate that the
globally averaged coastal sea level rose at a
rate of about 3.5 inches over 50 years (or 0.7
inch per decade since 1950). Since 1993, sat-
ellites have continuously measured sea level
over the entire ocean, not just along the
shoreline as do tide gauges. Satellite meas-
urements can monitor global sea level with a
greater accuracy, and they record a higher
global sea-level rise rate of about 1 inch per
decade. Given the short record of these sat-
ellite measurements, scientists cannot yet
conclude if the last decade was unusually
high or if it represents an acceleration of sea
level rise.

(2) Global sea-level rise is primarily the re-
sult of expansion of seawater as it warms
plus meltwater from land-based ice sheets
and land-based mountain glaciers. Many fac-
tors contribute to sea level rise, and sci-
entific efforts continue to refine our under-
standing of the relative contribution of each
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to the observed sea-level rise. As the climate
warms, we expect to see two different effects
in the ocean. First, sea level rises as the
ocean temperature increases. Just as a gas
expands when it is heated, water also ex-
pands as its temperature rises. Second, the
amount of water entering the ocean in-
creases as land-based ice sheets and glaciers
melt. Increased meltwater adds more fresh-
water to the ocean and increases sea level,
just like adding water to a bathtub. This in-
flux of freshwater also lowers the oceans’ sa-
linity. Recent research suggests that all con-
tinental sources added the equivalent of
about 2.7 inches of fresh water over 50 years
to the ocean.

(3) Rising sea levels increase the impacts
from coastal hazards. Because of the steadily
rising seas we can expect increased damage
to coastal communities around the world.
Sea-level rise increases coastal erosion, fur-
ther inundates coastal wetlands, increases
the salinity in estuaries and pushes salt-
water further landward in coastal rivers,
contaminates coastal freshwater aquifers
with saltwater, and increases the risks from
flooding. Coastal storms of the same inten-
sity as in the past will create greater dam-
age in the future simply because the baseline
sea level is higher. Low-lying coastlands
such as Louisiana, Florida, Bangladesh, and
the Maldives will be impacted most acutely.

COSTS

Senator Inhofe claimed that Kyoto-like
policies harm Americans, especially the poor
and minorities. This statement is a false
scare tactic directed at our most vulnerable
communities. The well-documented truth is
that not taking action to slow global warn-
ing harms Americans, especially the poor
and minorities.

Global warming is already hurting Ameri-
cans, especially the poor, its Indigenous Peo-
ples, and people of color, and is projected to
get worse if we don’t act now.

People of color communities—already bur-
dened with poor air quality and twice as
likely to be uninsured as whites will become
even more vulnerable to climate change re-
lated respiratory ailments, heat-related ill-
ness and death, and illness from insect-car-
ried diseases.

Scientists have determined that the ice in
Alaska and the Arctic region is melting so
rapidly that much of it could be gone by the
end of the century. The results could be cat-
astrophic for polar-region Indigenous peoples
and animals, while low-lying lands as far
away as Florida could be inundated by rising
sea levels.

“We found that scientific observations and
those of Indigenous people over many gen-
erations are meshing . . . Sea ice is retreat-
ing, glaciers are reducing in size, permafrost
is thawing, all [these indicators] provide
strong evidence that it has been warming
rapidly in the Arctic in recent decades.”—
Susan Joy Hassol, global warming analyst
and author of the Arctic Climate Impact As-
sessment (ACIA) synthesis report Impacts of
a Warming Arctic.

Flooding and erosion affects 184 out of 213,
or 86 percent, of Alaska Native Villages to
some extent. While many of the problems are
long-standing, various studies indicate that
coastal villages are becoming more suscep-
tible to flooding and erosion caused in part
by rising temperatures. Four villages—
Kivalina, Koyukuk, Newtok, and
Shismaref—are in imminent danger and are
planning to relocate. Costs for relocation
could be high—from $100-$400 million per vil-
lage.

“BEverything is under threat. Our homes
are threatened by storms and melting per-
mafrost, our livelihoods are threatened by
changes to the plants and animals we har-
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vest. Even our lives are threatened, as tradi-
tional travel routes become dangerous.”’—
Alaska Chickaloon Village Chief Gary Har-
rison of the Arctic Athabaskan Council

A recent study in Los Angeles found that if
we don’t act now to slow global warming,
L.A. residents will face significant heat-re-
lated mortality increases. Under a high
emissions scenario, heat-related mortality
rates could increase sixteen-fold for Blacks,
fourteen-fold for Asians, twelve-fold for His-
panics, and eight-fold for Whites, by 2090.

Climate change will likely raise food and
energy prices, which already represent a
large proportion of a low-income family’s
budget. Integrated Assessment models indi-
cate that the annual cost of gradual climate
change with no adaptation may be as high as
1.0 to 1.5 percent of GDP (roughly $80 to $120
billion per year). People of color and the
poor may be disproportionately impacted by
these changes, due to the higher fraction of
incomes spent on food and energy.

“We are long past the point where global
warming is considered a myth. We are seeing
its effects all around us—especially in my
hometown of New Orleans, Louisiana, which
is expected to experience an increased inci-
dence of flooding that could potentially de-
stabilize its economy and endangers its pop-
ulace. We must be realistic about longterm
solutions to global warming.”—Rep. William
Jefferson, (D-LA)

“African Americans and other vulnerable
populations live disproportionately in areas
that are exposed to toxic waste, air pollution
and other environmental hazards. Now we
learn, through this report, that global warm-
ing will expose these communities to further
environmental hazards that will continue to
have a devastating impact on their health
and economic conditions. We must involve
all of the various stakeholders and continue
to use forward-thinking, comprehensive
principals when developing transportation,
energy and environmental policies because
of their enormous effect on vulnerable popu-
lations.”—Rep. James E. Clyburn, (D-TX)

Taking action to slow global warming pro-
tects low-income, people of color, and Indige-
nous communities, and is good for all Ameri-
cans by boosting job growth, saving money
for consumers, and strengthening national
security.

Studies have found that the benefits of re-
ducing carbon emissions, such as lower air
pollution, new jobs, and reduced oil imports,
would prove helpful to all Americans. The
best policies for the health of people of color
and the poor involve a substantial decrease
in emissions of carbon dioxide and associated
pollutants, and encourage international co-
operation in mitigating climate change.

Policies to reduce global warming can
boost job growth, save money for consumers,
and strengthen national security (Hoerner
and Barrett). How America benefits:

1.4 million additional new jobs created;

Average household saving on energy bills
of $1,275 per year; and

Reduced dependence on foreign oil,
strengthening national and economic secu-
rity for all Americans.

“It is a travesty that we live in a country
where African Americans expend more of
their income on energy costs yet are the
most negatively impacted by energy byprod-
ucts such as carbon emissions. In the current
scenario, African Americans are paying a
premium for poor health resulting from air
pollution and climate change. We must mo-
bilize and energize our policymakers to
enact legislation that will mitigate the un-
just effects of global warming.”—Rev. Jesse
L. Jackson, Sr., Rainbow Push Coalition

Mr. McCAIN. Mr. President, I yield
the floor.
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The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. LIEBERMAN. Mr. President, I
am honored to rise with my friend and
colleague from  Arizona, Senator
McCAIN, to introduce the Climate
Stewardship Act. It is an urgent mat-
ter. I was thinking of one clause that I
could remove from Senator MCCAIN’s
comments. He said: Suppose Senator
LIEBERMAN and I are deluded.

It struck me that probably many
times in the battles that we have
fought together or individually, people
have thought we were deluded. If I was
going to be deluded, I would rather be
deluded in the company of JOHN
McCAIN than anybody else I can think
of. But let me say this: We are not de-
luded in our battle to get the U.S. Gov-
ernment to assume a leadership role in
stopping this planet of ours from
warming, with disastrous consequences
for the way we and certainly our chil-
dren and grandchildren will be forced
to live if we do not do something.

When Senator MCcCAIN and I first
started to work with people in the
field, the scientists, the
businesspeople, the environmentalists,
we had a pretty clear picture of what
was coming, but very often we had to
rely on scientific models and assume
their accuracy in terms of the worst
consequences. That is over.

As Senator MCCAIN’s charts and pic-
tures show, we can see with our eyes
the effects of global warming already.
The planet is warming. The polar ice
caps are melting. One can see that with
their own eyes. The sea level is rising
in coastal areas already, and in other
areas the water is diminishing, declin-
ing, as in the great State of my cospon-
sor, Arizona, and the State of the dis-
tinguished occupant of the Chair, Ne-
vada. Forest fires are increasing. The
evidence is clear that the problem is
here, and that is why we have to do
something about it.

Doing nothing is no longer an option.
We have reached a point where the in-
tractable must yield to the inevitable.
The evidence that climate change is
real and dangerous keeps pouring in
and piling up. What this legislation is
all about is pushing, cajoling, and con-
vincing the politics to catch up with
the science.

I will give real market-based evi-
dence to back up what Senator MCcCAIN
and I are saying about how compelling
the science is. The leading insurance
companies in the world—we are not
talking about environmentalists—are
now predicting that climate-driven dis-
asters will cost global financial centers
an additional $150 billion a year within
the next 10 years. That is $150 billion of
additional costs for the world as a re-
sult of climate-driven disasters.

Just a couple of weeks ago, at an
international conference, the head of
the United Nations Intergovernmental
Panel on Climate Change, Dr. R. K.
Pachauri, said that we are already at
“‘a dangerous point’’ when it comes to
global warming, and ‘‘immediate and
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very deep cuts in greenhouse gases are
needed if humanity is to survive.” Let
me repeat those last words: “‘If human-
ity is to survive.”

It should be noted that Dr. Pachauri
is no wild-eyed environmental radical.
In fact, the administration lobbied
heavily for Dr. Pachauri’s appointment
to the IPCC leadership because it con-
sidered him a more cautious and prag-
matic scientist than the other leading
candidate.

To call global warming simply an en-
vironmental challenge is almost to di-
minish it or demean it with a kind of
simplicity that puts it alongside a host
of other environmental challenges that
we face. Global warming is both a
moral and an economic security chal-
lenge, as well as an environmental
challenge.

I start with what I mean by calling it
a moral challenge. Greenhouse gases
stay in the atmosphere for about 100
years, so failure to take the prudent
actions that our bill calls for—market-
based, moderate, with caps—will force
children still unborn to take far more
drastic action to save their world as
they know it and want to live in it.
There is just no excuse for this.

We know it is real. I cited the melt-
ing glaciers, the coastal communities
damage, the increased rate of forest
fires. Previously, on this floor I have
talked about the fact that a robin ap-
peared in the north of Alaska and Can-
ada among the Inuits native tribe, and
they had no word in their 10,000-year-
old civilization and vocabulary for
robin.

Robins now linger longer into the
winter in Connecticut, my State. Why?
Because it is getting warmer.

Polar bears may soon be listed as an
endangered species. Let me put it an-
other way. We know that a petition
will be filed soon to ask that polar
bears be listed as an endangered spe-
cies. Why? Because global warming is
removing their habitat. It is wreaking
havoc in the arctic climates where
they live and grow. So to spoil the
Earth for generations to come when we
knew what we were doing and could
have stopped it would be a moral fail-
ing of enormous and, I might add, Bib-
lical proportions.

This time, it would be mankind that
condemned itself, if I may put it again
this way, to no longer living in the gar-
den.

The challenge of solving global
warming also presents our Nation with
untold opportunities to reshape our
world and assert our moral, economic,
and environmental leadership. There is
always opportunity in change. The
world will transition to a world with
limited greenhouse gas emissions, and
the United States needs a program like
the one we offer today to seize the new
markets, as well as the environmental
challenge.

In particular, Senator McCAIN and I
are seeking now to develop additional
provisions to this legislation that will
provide American innovators and
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businesspeople with the technological
incentives they need to make our bill
work for them.

Looking at the recommendations of
the International Climate Change Task
Force, the National Commission on En-
ergy Policy, and the Pew Center Work-
shop on Technologies and Policies for a
Low Carbon Future, there are a num-
ber of consensus provisions that could
help the U.S. transition to these tech-
nologies of the future.

These technologies are here. A recent
paper in Science magazine showed that
the scientific, technological, and indus-
trial know-how already exists to limit
carbon dioxide emissions substantially
in the next 50 years. So we do not have
to invent them. We just need the incen-
tives and the motivation for industry,
innovators, and individuals to deploy
this knowledge and start us on the
path toward a healthier, more sustain-
able future.

That is what the Climate Steward-
ship Act that Senator MCCAIN and I are
introducing today will do. It will pro-
vide the incentives. It will create a cap
and let the market do the rest of the
work, a real opportunity for change.

I am very pleased that one study
being released today by the NRDC ap-
plying a method of evaluating which is
advocated by the Energy Information
Administration of our own Government
says the Climate Stewardship Act will
add 800,000 jobs to our economy by the
year 2025. So it will not cost jobs, it
will add them.

Over the last few years, we have seen
our colleagues grappling with the chal-
lenge of global warming. So many of
them seem to be of the same mind,
feeling that something needs to be
done but still unsure what should be
done and how. Senator MCCAIN and I
want our legislation to work for them
so they can come forward and join us
in this effort. This is an opportunity to
invest in our future to face this chal-
lenge, an opportunity to enhance our
energy security, and therefore our na-
tional security, by placing a price on
greenhouse gas emissions, which is
what our legislation will do.

Our Nation’s best energy options will
become more cost competitive with
foreign oil. It will make economic
sense for dramatic growth in clean
coal, alternative energy, and energy ef-
ficiency. It will be an opportunity for
economic development in rural com-
munities. By placing a price on carbon,
it will create new value for range
lands, farms, and forests by compen-
sating landowners for the carbon they
can store. It is an opportunity to inno-
vate clean energy technologies for a
growing global market. By placing this
price that the cap and market will do
on greenhouse gases, we will push de-
mand for clean technologies, pro-
moting innovation through both public
and private enterprise and making that
innovation profitable. It is an oppor-
tunity for our country to control the
development of our own carbon market
that will inevitably become part of a
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global market someday soon. It is an
opportunity, as Senator MCCAIN said,
to improve our relations with our allies
and the rest of the world and gain a
stronger voice and ability to bring in
developing nations.

Without a price for carbon, these op-
portunities disappear. Our bill provides
that price for carbon and other green-
house gas emissions. We know it is not
the entire answer. A lot of people think
it is too moderate and holds green-
house gas emissions at today’s levels.

By the end of the decade, it is less de-
manding than the Kyoto Protocol,
which goes into effect as a result of
Russia’s ratification next week, but it
is a cap that major utilities have told
us they could meet. It may not be
strong enough to reduce U.S. emissions
as much as some would like, but it will
be strong enough to start turning
America around in the direction of
dealing with global warming, re-
asserting our world environmental
leadership, and moving our economy in
the right direction. We cannot afford to
be as shortsighted as we have been up
until now. We cannot afford anymore
to allow the special interests, who will
also resist change because change is
unnerving and sometimes more costly,
to prevail.

We have to assert the public interest
of ourselves and all those who will fol-
low us on this Earth and in this great
country to do something about global
warming while we still can, before its
consequences are disastrous. This is an
enormous political challenge.

I go back to where I began. When we
started, we had just models, so we were
trying to portray what might happen
over the horizon and ask our colleagues
to join us in doing something now. It is
not easy to do that because the crisis
always seems further away than the
immediacy of the changes a solution
requires, but now we can see it. Shame
on us if we do not do something about
it.

I begin this battle today with Sen-
ator MCCAIN and other cosponsors with
not only a sense of commitment but a
sense of encouragement and optimism
that people ultimately are too reason-
able and responsible to ignore the facts
and do nothing about this looming dis-
aster for humankind.

Senator MCCAIN and I begin this bat-
tle again, and we are not going to stop
until it is won.

I ask unanimous consent that several
articles on climate be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Brookings Institution, Jan. 28,

2005.]
MICHAEL CRICHTON AND GLOBAL WARMING
(By David B. Sandalow)

How do people learn about global warming?

That—more than the merits of any sci-
entific argument—is the most interesting
question posed by Michael Crichton’s State
of Fear.

The plot of Crichton’s 14th novel is notable
mainly for its nuttiness—an MIT professor
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fights a well-funded network of eco-terror-
ists trying to kill thousands by creating
spectacular “natural”’ disasters. But
Crichton uses his book as a vehicle for mak-
ing two substantive arguments. In light of
Crichton’s high profile and ability to com-
mand media attention, these arguments de-
serve scrutiny.

First, Crichton argues, the scientific evi-
dence for global warming is weak. Crichton
rejects many of the conclusions reached by
the National Academy of Sciences and Inter-
governmental Panel Change—for example, he
does not believe that global temperature in-
creases in recent decades are most likely the
result of human activities. In challenging
the scientific consensus, Crichton rehashes
points familiar to those who follow such
issues. These points are unpersuasive, as ex-
plained below.

Second, Crichton argues that concern
about global warming is best understood as a
fad. In particular, he argues that many peo-
ple concerned about global warming follow a
herd mentality, failing critically to examine
the data. Crichton is especially harsh in his
portrayal of other members of the Hollywood
elite, though his critique extends more
broadly to the news media, intelligentsia and
general public. This argument is more inter-
esting and provocative, though ultimately
unpersuasive as well.

1. Climate Science

Crichton makes several attempts to cast
doubt on scientific evidence regarding global
warming. First, he highlights the ‘‘urban
heat island effect.”” Crichton explains that
cities are often warmer than the surrounding
countryside and implies that observed tem-
perature increases during the past century
are the result of urban growth, not rising
greenhouse gas concentrations.

This issue has been examined extensively
in the peer-reviewed scientific literature and
dismissed by the vast majority of earth sci-
entists as an inadequate explanation of ob-
served temperature rise. Ocean temperatures
have climbed steadily during the past cen-
tury, for example—yet this data is not af-
fected by ‘‘urban heat islands.” Most land
glaciers around the world are melting, far
away from urban centers. The Intergovern-
mental Panel on Climate Change, using only
peer-reviewed data, concluded that urban
heat islands caused ‘“‘at most’ 0.05°C of the
increase in global average temperatures dur-
ing the period 1900-1990—roughtly one-tenth
of the increase during this period. In con-
trast, as one source reports, ‘‘there are no
known scientific peer-reviewed papers’” to
support the view that ‘‘the heat island effect
accounts for much or nearly all warming re-
corded by land-based thermometers.”’

Second, Crichton argues that global tem-
peratures declines from 1940-1970 disprove, or
at least cast doubt on, scientific conclusions
with respect to global warming. Since con-
centrations of greenhouse gases were rising
during this period, says Crichton, the fact
that global temperatures were falling calls
into question the link between greenhouse
gas concentrations and temperatures.

Crichton is correct that average tempera-
tures declined, at least in the Northern
Hemisphere, from 1940-1970. Temperature is
the result of many factors, including the
warming effects of greenhouse gases, the
cooling effects of volcanic eruptions, changes
in solar radiation and more. (Think of a
game of tug-of-war, in which the number of
players on each team changes frequently.)
The fall in Northern Hempishere tempera-
tures from 1940-1970 reflects the relative
weight of cooling factors during that period,
not the absence of a warming effect from
man-made greenhouse gases.

Should we at least be encouraged, recalling
the decades from 1940-1970 in the hope that
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cooling factors will outweigh greenhouse
warming in the decades ahead? Hardly.
Greenhouse gas concentrations are now well
outside levels previously experienced in
human history and climbing sharply. Unless
we change course, the relatively minor
warming caused by man-made greenhouse
gases in the last century will be dwarfed by
much greater warming from such gases in
the next century. There is no basis for be-
lieving that cooling factors such as those
that dominated the temperature record from
1940-1970 will be sufficient to counteract
greenhouse warming in the decades ahead.

Third, Crichton offers graph after graph
showing temperature declines during the
past century in places such as Puenta Arenas
(Chile), Greenville (South Carolina), Ann
Arbor (Michigan), Syracuse (New York) and
Navacerrada (Spain). But global warming is
an increase in global average temperatures.
Nothing about specific local temperature de-
clines is inconsistent with the conclusion
that the planet as a whole has warmed dur-
ing the past century, or that it will warm
more in the next century if greenhouse gas
concentrations continue to climb.

Crichton makes other arguments but a
point-by-point rebuttal is beyond the scope
of this paper. (A thoughtful rebuttal of that
kind can be found at www.realclimate.org.)
Climate change science is a complex topic,
not easily reduced to short summaries. But a
useful contrast with Crichton’s science-argu-
ment-within-an-action-novel is the sober
prose of the U.S. National Academy of
Sciences. The opening paragraph of a 2001
National Academy report responding to a re-
quest from the Bush White House read:

‘““Greenhouse gases are accumulating in
Earth’s atmosphere as a result of human ac-
tivities, causing surface air temperatures
and subsurface ocean temperatures to rise.
Temperatures are, in fact, rising. The
changes observed over the last several dec-
ades are likely mostly due to human activi-
ties, but we cannot rule out that some sig-
nificant part of these changes is also a re-
flection of natural variability. Human-in-
duced warming and associated sea level rises
are expected to continue through the 21st
century. Secondary effects are suggested by
computer model simulations and basic phys-
ical reasoning. These include increases in
rainfall rates and increased susceptibility of
semi-arid regions to drought. The impacts of
these changes will be critically dependent on
the magnitude of the warming and the rate
with which it occurs.”

Climate Change Science: An Analysis of
Some Key Questions, National Academies
Press (2001).

Time will tell whether this report or
Crichton’s novel will have a greater impact
on public understanding of global warming.
2. Climate Fad

This raises the second, more interesting
argument in Crichton’s novel. Crichton ar-
gues that concern about global warming has
become a fad embraced by media elites, en-
tertainment moguls, the scientific establish-
ment and general public. In Crichton’s view,
many assertions are accepted as fact without
critical analysis by the vast majority of
those who have views on this issue.

On the last point, fair enough. There are
indeed fewer people who have sorted through
the minutiae of climate change science than
have opinions on the topic. In this regard,
global warming is like Social Security re-
form, health care finance, the military budg-
et and many other complex public policy
issues. As Nelson Polsby and Aaron
Wildavsky once wrote, ‘‘Most people don’t
think about most issues most of the time.”
When forming opinions on such matters, we
all apply certain predispositions or instincts
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and rely on others whose judgment or exper-
tise we trust.

Of course this observation applies as well
to the economics of climate change. The per-
ception is widespread in many circles that
reducing greenhouse gas emissions will be
ruinously expensive. How many of those who
hold this view have subjected their opinions
to critical analysis? Crichton never musters
outrage on this topic.

Crichton’s complaints are particularly
striking in light of the highly successful ef-
forts to provide policymakers and the public
with analytically rigorous, non-political ad-
vice on climate science. Since 1988, the Inter-
governmental Panel on Climate Change has
convened thousands of scientists, econo-
mists, engineers and other experts to review
and distill the peer-reviewed literature on
the science on global warming. The IPCC has
produced three reports and is now at work on
the fourth. In addition, the National Acad-
emy of Sciences has provided advice to the
U.S. government on this topic, including the
report cited above.

Crichton’s view that the American media
provides a steady drumbeat of scary news on
global warming is especially hard to fathom.
Solid data are scarce, but one 1996 analysis
found that the rock star Madonna was men-
tioned roughly 80 times more often than
global warming in the Lexis-Nexis database.
Certainly one could watch the evening news
for weeks on end without ever seeing a glob-
al warming story.

Furthermore, the print media’s ‘‘on the
one hand, on the other hand’” convention
tilts many global warming stories strongly
toward Crichton’s point of view. As Crichton
would concede, the vast majority of the
world’s scientists believe that global warm-
ing is happening as a result of human activi-
ties and that the consequences of rising
greenhouse gas emissions could be very seri-
ous. Still, many news stories on global
warming include not just this mainstream
view but also the ‘‘contrarian’ views of a
very small minority of climate change skep-
tics, giving roughly equal weight to each. As
a result, public perceptions of the con-
troversy surrounding these issues may be
greatly exaggerated.

Crichton’s most serious charge is that
“open and frank discussion of the data, and
of the issues, is being suppressed’ in the sci-
entific community. As ‘“‘proof,”” he offers the
assertion that many critics of global warm-
ing are retired professors no longer seeking
grants. Whether there is any basis for these
assertions is unclear, but if so Crichton
should back up his claims with more than
mere assertions in the appendix to an action
novel.

Indeed Crichton should hold himself to a
higher standard with regard to all the argu-
ments in his book. He is plainly a very
bright guy and, famously, a Harvard Medical
School graduate. A millionaire many times
over, he doesn’t need to be seeking grants. If
he has something serious to say on the
science of climate change, he should say so
in a work of nonfiction and submit his work
for peer review. The result could be instruc-
tive—for him and us all.

ARCTIC TEMPERATURE CHANGE—OVER THE
PAST 100 YEARS

This note has been prepared in response to
questions and comments that have arisen
since the publication of the Arctic Climate
Impact Assessment overview document—
“Impacts of a Warming Arctic”. It is in-
tended to provide clarity regarding some as-
pects relative to the material from Chapter 2
Arctic Climate—Past and Present that will
appear in full with the publication of the
ACIA scientific report in 2005 and has now
been posted on the ACIA website.
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There are several possible definitions of
the Arctic depending on, for example, tree
line, continuous permafrost, and other fac-
tors. It was decided for purposes of this anal-
ysis that the latitude 60° N would be defined
as the southern boundary. Although some-
what arbitrary, this is no more arbitrary
than choosing 62° N, 67° N or any other lati-
tude. Since the marine data in the Arctic are
very limited in geographical and temporal
coverage, it was decided, for consistency, to
only use data from land stations. The Global
Historical Climatology Network (GHCN)
database (updated from Peterson and Vose,
1997) and the Climatic Research Unit (CRU)
database (Jones and Moberg, 2003) were se-
lected for this analysis.

The analysis showed that the annual land-
surface air temperature variations in the
Arctic (north of 60° N) from 1900 to 2002 using
the GHCN and the CRU datasets led to vir-
tually identical time series, and both docu-
mented a statistically significant warming
trend of 0.09 C/decade during that period. In
view of the high correlation between the
GHCN and CRU datasets, it was decided to
focus the presentation in Chapter 2 on anal-
yses of the GHCN dataset.

It needs to be stressed that the spatial cov-
erage of the region north of 60° N is quite
varied. During the period (1900-1945), there
were few observing stations in the Alaska/
Canadian Arctic/West Greenland sector and
more in the North Atlantic (East Greenland/
Iceland/Scandinavia) and Russian sectors.
The coverage for periods since 1945 is more
uniform. Based on the analyses of the GHCN
and CRU datasets, the annual land-surface
air temperature from 60-90° N, smoothed
with a 21-point binomial filter giving near
decadal averages, was warmer in the most
recent decade (1990s) than it was in the 1930—
1940s period. It should be noted that other
analyses (e.g., Przybylak 2000; Polyakov et
al. 2002; and Lugina et al. 2004) give com-
parable estimates of Arctic warming for
these two decades that, however, lay wit/hin
the error margins of possible accuracy of the
zonal mean estimates (Vinnikov et al. 1990;
Vinnikov et al.,1987). The major source of
this uncertainty is the data deficiency in the
North American sector prior to 1950s in all
databases.

Least-squares linear trends in annual
anomalies of Arctic (60° to 90° N) land-sur-
face air temperature from the GHCN (up-
dated from Peterson and Vose, 1997) and CRU
(Jones and Moberg, 2003) datasets for the pe-
riod 1966-2003 both gave warming rates of 0.38
(°C/decade). This is consistent with the anal-
ysis of Polyakov et al. (2002) and confirmed
with satellite observations over the whole
Arctic, for the past 2 decades (Comiso, 2003).

Chapter 3 of the ACIA report, entitled
““The Changing Arctic: Indigenous Perspec-
tives”” documents the traditional knowledge
of Arctic residents and indicates that sub-
stantial changes have already occurred in
the Arctic and supports the evidence that
the most recent decade is different from
those of earlier in the 20th century.

The modeling studies of Johannessen et al.
(2004) showed the importance of anthropo-
genic forcing over the past half century for
modeling the arctic climate. ‘It is suggested
strongly that whereas the earlier warming
was natural internal climate-system varia-
bility, the recent SAT (surface air tempera-
ture) changes are a response to anthropo-
genic forcing™.

In the context of this report, the authors
agreed on the following terminology. A con-
clusion termed as ‘‘very probable’ is to be
interpreted that the authors were 90-99%
confident in the conclusion. The term ‘‘prob-
able”” conveys a 66-90% confidence.

The conclusions of Chapter 2 were that:
‘‘Based on the analysis of the climate of the
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20th century, it is very probable that the
Arctic has warmed over the past century, al-
though the warming has not been uniform.
Land stations north of 60° N indicate that
the average surface temperature increased
by approximately 0.09 °C/decade during the
past century, which is greater than the 0.06
°C/decade increase averaged over the North-
ern Hemisphere. It is not possible to be cer-
tain of the variation in mean landstation
temperature over the first half of the 20th
century because of a scarcity of observations
across the Arctic before about 1950. However,
it is probable that the past decade was
warmer than any other in the period of the
instrumental record.”

Polar amplification refers to the relative
rates of warming in the Arctic versus other
latitude bands. The conclusions of Chapter 2
were that: “Evidence of polar amplification
depends on the timescale of examination.
Over the past 100 years, it is possible that
there has been polar amplification, however,
over the past 50 years it is probable that
polar amplification has occurred.”
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DISTORT REFORM

A REVIEW OF THE DISTORTED SCIENCE IN
MICHAEL CRICHTON’S STATE OF FEAR

(By Gavin Schmidt)

Michael Crichton’s new novel State of Fear
is about global-warming hysteria ginned up
by a self-important NGO on behalf of evil
eco-terrorists . . . or by evil eco-terrorists
on behalf of a self-important NGO. It’s not
quite clear. Regardless, the message of the
book is that global warming is a non-prob-
lem. A lesson for our times? Sadly, no.

In between car chases, shoot-outs, can-
nibalistic rites, and other assorted derring-
doo-doo, the mnovel addresses scientific
issues, but is selective (and occasionally mis-
taken) about the basic science involved.
Some of the issues Crichton raises are real
and already well-appreciated, while others
are red herrings used to confuse rather than
enlighten.

The fictional champion of Crichton’s cli-
mate skepticism is John Kenner, an MIT
academic-turned-undercover operative who
runs intellectual rings around two other
characters—the actor (a rather dim-witted
chap) and the lawyer (a duped innocent), nei-
ther of whom know much about science.

So, for the benefit of actors and lawyers
everywhere, I will try to help out.

FORCINGS MAJEURE

Early in State of Fear, a skeptical char-
acter points out that while carbon dioxide
was rising between 1940 and 1970, the globe
was cooling. What, then, makes us so certain
rising CO, is behind recent warming?

Good question. Northern-hemisphere mean
temperatures do appear to have fallen over
that 30-year period, despite a rise in CO,,
which if all else had been equal should have
led to warming. But were all things equal?
Actually, no.

In the real world, climate is affected both
by internal variability (natural internal
processes within the climate system) and
forcings (external forces, either natural or
human-induced, acting on the climate sys-
tem). Some forcings—sulfate and nitrate
aerosols, land-use changes, solar irradiance,
and volcanic aerosols, for instance—can
cause cooling.

Matching up what really happened with
what we might have expected to happen re-
quires taking into consideration all the
forcings, as best as we can. Even then, any
discrepancy might be due to internal varia-
bility (related principally to the ocean on
multi-decadal time scales). Our current
“‘best guess’ is that the global mean changes
in temperature, including the 1940-1970 cool-
ing, are quite closely related to the forcings.
Regional patterns of change appear to be
linked more closely to internal variability,
particularly during the 1930s.

No model that does not include a sharp rise
in greenhouse gases (GHGs), principally CO,,
is able to match up with recent warming.
Thus the conclusion that GHGs are driving
warming.

The book also shows, through the selective
use of weather-station data, a number of sin-
gle-station records with long-term cooling
trends. In particular, characters visit Punta
Arenas, at the tip of South America, where
the station record posted on the wall shows
a long-term cooling trend (though slight
warming since the 1970s). ‘‘There’s your glob-
al warming,” one of Crichton’s good guys de-
clares dismissively.

Well, not exactly. Global warming is de-
fined by the global mean surface tempera-
ture. No one has or would claim that the
whole globe is warming uniformly. Had the
characters visited the nearby station of
Santa Cruz Aeropuerto, the poster on the
wall would have shown a positive trend.

CONGRESSIONAL RECORD — SENATE

Would that have been proof of global warn-
ing? No. Only by amalgamating all available
records can we have an idea what the re-
gional, hemispheric, or global means are
doing. That’s way they call it global warm-
ing.

TALL, DARK, AND HANSEN

Even more troubling is some misleading
commentary regarding climate-science pio-
neer (and my boss) James Hansen’s testi-
mony to Congress in 1988. ‘Dr. Hansen over-
estimated [global warming] by 300 percent,”’
says our hero Kenner.

Hansen’s testimony did indeed spread
awareness of global warming, but not be-
cause he exaggerated the problem by 300 per-
cent. In a paper published soon after that
testimony, Hansen and colleagues presented
three model simulations, each following a
different scenario for the growth in CO, and
other trace gases and forcings. Scenario A
had exponentially increasing CO,, scenario B
had a more modest business-as-usual as-
sumption, and scenario C had no further in-
crease in CO, after the year 2000. Both B and
C assumed a large volcanic eruption in 1995.

Rightly, the authors did not assume they
knew what path CO, emissions would take,
and presented a spectrum of possibilities.
The scenario that turned out to be closest to
the real path of forcings growth was scenario
B, with the difference that Mt. Pinatubo
erupted in 1991, not 1995. The temperature
change for the ’90s predicted under this sce-
nario was very close to the actual 0.11 de-
gree-Celsius change observed.

So, given a good estimate of the forcings,
the model did a reasonable job. In fact, in his
congressional testimony Hansen only showed
results from scenario B, and stated clearly
that it was the most probable scenario.

The claim of a ‘“300 percent’’ error comes
from noted climate skeptic Patrick Mi-
chaels, who in testimony before Congress in
1998 deleted scenarios B and C from the chart
he used in order to give the impression that
the models were unreliable. Thus a signifi-
cant success for climate modeling was pre-
sented as a complete failure—a willful dis-
tortion that Crichton adopts uncritically.

The well-known and exhaustively studied
“‘urban heat island effect”’—the tendency for
cities to be warmer than the surrounding
countryside due to the built-up surroundings
and intensive energy use—is also raised sev-
eral times in the book. Most recently, a
study by David Parker published last year in
the journal Nature found no residual effect
in the surface temperature record once cor-
rections were made for this undisputed phe-
nomenon. Though Crichton makes much of
it, there’s no there there.

AUTHORIAL INATTENTION

At the end of the book, Crichton offers a
somber author’s note. In it, he reiterates the
main points of his thesis: that there are
some who push claims beyond what is sci-
entifically supported in order to drum up
support (and I have some sympathy with
this), and that because we don’t know every-
thing, we actually know nothing (here, I beg
to differ).

He gives us his back-of-a-napkin estimate
for the global warming that will occur over
the next century—an increase of approxi-
mately 0.8 degrees Celsius—and claims that
his guess is as good as any model’s. He sug-
gests that most of the warming will be due
to land-use changes—extremely unlikely, as
globally speaking, land-use change has a
cooling effect. As his faulty assumptions
painfully demonstrate, simulations based on
physics are better than just guessing.

Finally, in an appendix, Crichton uses a
rather curious train of logic to compare
global warming to the 19th century eugenics
movement. Eugenics, he notes, was studied
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in prestigious universities and supported by
charitable foundations. Today, global warm-
ing is studied in prestigious universities and
supported by charitable foundations. Aha!

Presumably Crichton doesn’t actually be-
lieve that foundation-supported academic re-
search is ipso facto misguided, even evil, but
that is certainly the impression left by this
peculiar linkage.

In summary, I am disappointed, not least
because while researching his book, Crichton
visited our lab at the NASA Goddard Insti-
tute and discussed some of these issues with
me and a few of my colleagues. I suppose we
didn’t do a very good job of explaining mat-
ters. Judging from his bibliography, the
rather dry prose of reports by the Intergov-
ernmental Panel on Climate Change did not
stir his senses quite like some of the racier
contrarian texts. Unsurprisingly, perhaps,
Crichton picked fiction over fact.

Scientifically curious readers can find a
more detailed version of this review on
RealClimate.org.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCCAIN. I ask unanimous con-
sent that the following Senators be
added as cosponsors: Senators FEIN-
STEIN, SNOWE, DURBIN, CHAFEE, LAU-
TENBERG, MURRAY, NELSON, CORZINE,
DAYTON, CANTWELL, and KERRY.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Mr. President, I thank
my friend, Senator LIEBERMAN, again,
and I would like to quote again from
Prime Minister Blair, who announced
that action on global warming will be
his first priority as Chair of the G-8. He
has taken a leadership role, choosing
to take action and not to hide behind
the uncertainties that the science com-
munity will soon resolve.

The Prime Minister made it clear in
a recent speech at the World Economic
Forum in Davos as to his intentions
when he said:

. . if America wants the rest of the world to
be part of the agenda it has set, it must be
part of their agenda too. . . .

It is past time for our country to
show leadership in addressing the
world’s greatest environmental chal-
lenge, climate change.

By Mr. WYDEN (for himself and
Mr. SMITH):

S. 343. A bill to provide for qualified
withdrawals from the Capital Con-
struction Fund for fishermen leaving
the industry and for the rollover of
Capital Construction Funds to indi-
vidual retirement plans, and for other
purposes; to the Committee on Fi-
nance.

Mr. WYDEN. Mr. President, I am
pleased today to introduce the Capital
Construction Fund Qualified With-
drawal Act of 2005. My friend and col-
league, Senator SMITH, joins me in in-
troducing this important bill.

In January of 2000, a fishery disaster
was declared by the Secretary of Com-
merce for the West Coast groundfish
fishery. Due to major declines in fish
population, the Pacific Fisheries Man-
agement Council decreased groundfish
catch quotas by 90 percent. Today, the
groundfish fishery in Oregon and ad-
joining States in the Pacific Northwest
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continues to face daunting challenges
as a result of this disaster. Fishery in-
come has dropped 55 percent and over a
thousand fishers face bankruptcy. This
legislation helps by reforming the Cap-
ital Construction Fund in a way that
will ease the transition by
groundfishers and other fishers in eco-
nomic peril away from fishing.

The Capital Construction Fund, CCF,
Merchant Marine Act of 1936, amended
1969, 46 U.S.C. 1177, has been a way for
fishers to accumulate funds, free from
taxes, solely for the purpose of buying
or refitting fishing vessels. It was con-
ceived at a time when the Federal Gov-
ernment wanted to help capitalize and
expand American fishing fleets. The
program was a success: it led to a larg-
er U.S. fishing fleet. However, fish pop-
ulations declined and the U.S. commer-
cial fishing fleet is now over-capital-
ized. The CCF’s restrictions have not
kept up with the times, and now it ex-
acerbates some problems facing U.S.
fisheries.

Now is the time to help those fishers
who wish to do so to leave the fleet.

In Oregon, the amounts in CCF ac-
counts range from $10,000 to over
$200,000. This legislation changes cur-
rent law to allow fishers to remove
money from their CCF for purposes
other than buying new vessels or up-
grading current vessels, without losing
up to 70 percent of their CCF funds in
taxes and penalties. This legislation
changes the CCF so fishers who want to
opt out of fishing are not penalized for
doing so.

This bill takes a significant step to-
wards making the commercial fishing
industry sustainable by amending the
CCF to allow non-fishing uses of in-
vestments. This bill amends the Mer-
chant Marine Act of 1936 and the Inter-
nal Revenue Code to allow funds cur-
rently in the CCF to be rolled over into
an IRA or other type of retirement ac-
count, or to be used for the payment of
an industry fee authorized by the fish-
ery capacity reduction program, with-
out adverse tax consequences to the ac-
count holders. This bill will also en-
courage innovation and conservation
by allowing fishers to use funds depos-
ited in a CCF to develop or purchase
new gear that reduces bycatch.

I look forward to working with my
colleagues to pass this legislation.

By Mr. DURBIN:

S. 345. A Dbill to amend title XVIII of
the Social Security Act to deliver a
meaningful benefit and lower prescrip-
tion drug prices under the medicare
program; to the Committee on Fi-
nance.

Mr. DURBIN. Mr. President, I would
speak for a moment, if I could, on an
issue which is near and dear to not just
seniors but their families.

Last night, CMS Administrator Mark
McClellan acknowledged the cumu-
lative cost of the Medicare prescription
drug program between 2006 and 2015
will reach $1.2 trillion. Although Mr.
McClellan said the number would be re-
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duced to $724 billion after seniors pay
their premiums and the Federal Gov-
ernment is reimbursed by States for
coverage of their Medicaid populations,
it is still much higher than originally
thought. As recently as September, Mr.
McClellan said this program would
only cost $5634 billion.

Remember this program? This was
President Bush’s Medicare prescription
drug program.

Now, we all understand that Medi-
care did not cover prescription drugs.
Seniors need that coverage because
drugs are so expensive, and drugs are
essential for them to maintain their
health and stay independent and strong
for a long period of time. But when we
got into this debate on the floor of the
Senate about creating this program,
the pharmaceutical companies Ilined
the hallways around the Senate with
men in expensive three-piece suits and
Gucci loafers and said: Whatever you
do, don’t touch the profits of the phar-
maceutical companies.

Too many Senators on both sides of
the aisle decided that the profits of the
pharmaceutical companies were more
important than the cost of the drugs
for seniors. So, in the bill we included
a provision that prohibits Medicare
from negotiating with the pharma-
ceutical companies to get lower prices
for drugs for seniors.

What does it mean? It means every
single year the cost of prescription
drugs under this Medicare program will
inflate like the cost of prescription
drugs for people across the United
States.

Take a look at the drug price com-
parisons, just for the years 2005 and
2016, on some common drugs listed on
this chart—what we anticipate, using
the Bush Administration’s calculations
for the rate of increase for prescription
drugs, will happen to their costs.

Look at Norvasc. It will go from $170
to $525 in 2016; Plavix, $230 to $710;
Prevacid, $120 to $374; and Zocor, $124
to $383.

So in this period of time, if you want
to know why the prescription drug pro-
gram’s costs are going through the
roof, it is because the cost of the drugs
is going through the roof. Unless and
until Medicare can negotiate the price
of these drugs, and keep them reason-
able for seniors, there is no way in the
world this program is going to be cost-
effective. It is interesting to me that
when this estimate of cost came out,
Senator JUDD GREGG of New Hamp-
shire, the Republican chairman of the
Budget Committee, said $400 billion
was the original cost of this program,
and we have to cut the benefits back to
hit that cost, instead of saying, why
don’t we find a way to reduce the phar-
maceutical company profits so we can
keep the drugs seniors across America
are buying at reasonable prices.

Drug prices are going to continue to
rise. The price of 26 drugs most com-
monly used by seniors increased 21.6
percent, on average, over the last 3
years, and they will continue to in-
crease in the future.

February 10, 2005

I have gone through some basic drugs
on this chart, but I want to tell my
friends who are following this debate,
this is no surprise. Those of us who
voted against the bill said exactly this
would happen: If you do not contain
the cost of drugs, you cannot afford
this program. It will explode in the
outyears, and future Members of Con-
gress and Presidents will decide to cut
back on the benefits under the program
rather than face the reality of what we
did in passing this legislation.

Medicare actuaries estimate the pre-
scription drug benefit premium will in-
crease from $35 a month under the
President’s plan in 2006 to $68 a month
in 2015. Deductibles will increase. I
think we are at a point where we have
to acknowledge the obvious.

Let me say a word about pharma-
ceutical companies. We want the phar-
maceutical industry to be strong and
profitable because in their profits is
the money for research for new drugs.
That is essential for America’s health
and the world’s health. But what we
find now is that pharmaceutical com-
panies in America are spending more
money on advertising than they are on
research. You cannot turn on the tele-
vision without finding another ad for
another drug. Why? Because they want
the consuming public to walk into
their doctor’s office and say: Doctor, 1
beg you, give me the little purple pill.
And doctors do. It is an expensive pill.
It may not be the necessary and re-
quired pill, but doctors do it. And if
you sell more of those little purple
pills, the pharmaceutical companies do
quite well.

Take a look at the profitability of
the Fortune 500 drug companies versus
the profits of all Fortune 500 companies
in the year 2002. When you take a look
at the drug companies on these red
bars, and the other companies on the
yellow bars, you can see exactly the
difference. Profits as revenues: 17 per-
cent for drug companies, 3.1 percent for
other companies. Profits as a percent-
age of equity: 27.6 percent for pharma-
ceutical companies, 10.2 percent for the
rest of the Fortune 500 companies.

They are extremely profitable com-
panies. We want them to make profits,
but not at the expense of seniors who
cannot afford to pay.

Mr. President, I want to give my col-
league an opportunity to speak here. I
would say the most important thing I
can tell you today is there is an an-
swer. I am reintroducing a bill today
that I believe will go a long way to re-
ducing the cost of prescription drugs.
The Medicare Prescription Drugs Sav-
ings and Choice Act instructs the Sec-
retary of HHS to offer a nationwide
Medicare-delivered prescription drug
benefit in addition to the current PDP
and PPO plans available in the 10 re-
gions. It instructs the Secretary of
HHS to set a uniform national pre-
mium of $35 for the first year, and it
instructs the Secretary of HHS to ne-
gotiate group purchasing agreements
on behalf of Medicare beneficiaries.
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This is the way to lower the costs of
drugs. I am honored that my proposal,
the legislation which I am introducing,
has been endorsed by the AFL-CIO,
AFSCME, the Alliance for Retired
Americans, the American Federation of
Teachers, the American Public Health
Association, the American Nurses As-
sociation, Campaign for America’s Fu-
ture, Center for Medicare Advocacy,
Consumers Union, Families USA, and a
host of other groups. It is an indication
to me that they know, for their mem-
bership and seniors and Americans in
general, this legislation is going to be
an important step forward.

I invite my colleagues to join me in
sponsoring this legislation so we can
bring the cost of drugs within the
reach of senior citizens and keep a pre-
scription drug program that is afford-
able.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Mr. President, I com-
mend my colleague for his leadership
on this issue. As I travel around my
State, as he does his, too, the No. 1
issue I hear about from people is the
cost of health care today.

We had an opportunity when we
passed the Medicare prescription drug
bill to deal with that issue. We did not.
He has introduced legislation today
that will focus on that incredibly im-
portant issue for our country. I thank
him for his leadership.

Mr. DURBIN. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 345

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Medicare
Prescription Drug Savings and Choice Act of
2005,

SEC. 2. ESTABLISHMENT OF MEDICARE OPER-
ATED PRESCRIPTION DRUG PLAN
OPTION.

(a) IN GENERAL.—Subpart 2 of part D of the
Social Security Act is amended by inserting
after section 1860D-11 the following new sec-
tion:

‘‘MEDICARE OPERATED PRESCRIPTION DRUG

PLAN OPTION

“SEC. 1860D-11A. (a) IN GENERAL.—Not-
withstanding any other provision of this
part, for each year (beginning with 2006), in
addition to any plans offered under section
1860D-11, the Secretary shall offer one or
more medicare operated prescription drug
plans (as defined in subsection (c)) with a
service area that consists of the entire
United States and shall enter into negotia-
tions with pharmaceutical manufacturers to
reduce the purchase cost of covered part D
drugs for eligible part D individuals in ac-
cordance with subsection (b).

‘“(b) NEGOTIATIONS.—Notwithstanding sec-
tion 1860D-11(i), for purposes of offering a
medicare operated prescription drug plan
under this section, the Secretary shall nego-
tiate with pharmaceutical manufacturers
with respect to the purchase price of covered
part D drugs and shall encourage the use of
more affordable therapeutic equivalents to
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the extent such practices do not override
medical necessity as determined by the pre-
scribing physician. To the extent practicable
and consistent with the previous sentence,
the Secretary shall implement strategies
similar to those used by other Federal pur-
chasers of prescription drugs, and other
strategies, to reduce the purchase cost of
covered part D drugs.

‘“(c) MEDICARE OPERATED PRESCRIPTION
DRUG PLAN DEFINED.—For purposes of this
part, the term ‘medicare operated prescrip-
tion drug plan’ means a prescription drug
plan that offers qualified prescription drug
coverage and access to negotiated prices de-
scribed in section 1860D-2(a)(1)(A). Such a
plan may offer supplemental prescription
drug coverage in the same manner as other
qualified prescription drug coverage offered
by other prescription drug plans.

¢‘(d) MONTHLY BENEFICIARY PREMIUM.—

‘(1) QUALIFIED PRESCRIPTION DRUG COV-
ERAGE.—The monthly beneficiary premium
for qualified prescription drug coverage and
access to negotiated prices described in sec-
tion 1860D-2(a)(1)(A) to be charged under a
medicare operated prescription drug plan
shall be uniform nationally. Such premium
for months in 2006 shall be $35 and for
months in succeeding years shall be based on
the average monthly per capita actuarial
cost of offering the medicare operated pre-
scription drug plan for the year involved, in-
cluding administrative expenses.

‘(2) SUPPLEMENTAL PRESCRIPTION DRUG
COVERAGE.—Insofar as a medicare operated
prescription drug plan offers supplemental
prescription drug coverage, the Secretary
may adjust the amount of the premium
charged under paragraph (1).

““(3) REQUIREMENT FOR AT LEAST ONE PLAN
WITH A $35 PREMIUM IN 2006.—The Secretary
shall ensure that at least one medicare oper-
ated prescription drug plan offered in 2006
has a monthly premium of $35.”".

(b) CONFORMING AMENDMENTS.—

(1) Section 1860D-3(a) of the Social Secu-
rity Act (42 U.S.C. 1395w-103(a)) is amended
by adding at the end the following new para-
graph:

““(4) AVAILABILITY OF THE MEDICARE OPER-
ATED PRESCRIPTION DRUG PLAN.—

‘“(A) IN GENERAL.—A medicare operated
prescription drug plan (as defined in section
1860D-11A(c)) shall be offered nationally in
accordance with section 1860D-11A.

“(B) RELATIONSHIP TO OTHER PLANS.—

‘(i) IN GENERAL.—Subject to clause (ii), a
medicare operated prescription drug plan
shall be offered in addition to any qualifying
plan or fallback prescription drug plan of-
fered in a PDP region and shall not be con-
sidered to be such a plan for purposes of
meeting the requirements of this subsection.

‘(i) DESIGNATION AS A FALLBACK PLAN.—
Notwithstanding any other provision of this
part, the Secretary may designate the medi-
care operated prescription drug plan as the
fallback prescription drug plan for any fall-
back service area (as defined in section
1860D-11(g)(3)) determined to be appropriate
by the Secretary.”.

(2) Section 1860D-13(c)(3) of such Act (42
U.S.C. 1395w-113(c)(3)) is amended—

(A) in the heading, by inserting ‘‘and medi-
care operated prescription drug plans’ after
‘“‘Fallback plans’’; and

(B) by inserting ‘‘or a medicare operated
prescription drug plan’’ after ‘‘a fallback pre-
scription drug plan’.

(3) Section 1860D-16(b)(1) of such Act (42
U.S.C. 1395w-116(b)(1)) is amended—

(A) in subparagraph (C), by striking ‘‘and”’
after the semicolon at the end;

(B) in subparagraph (D), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following new
subparagraph:

S1273

‘“(E) payments for expenses incurred with
respect to the operation of medicare oper-
ated prescription drug plans under section
1860D-11A.".

(4) Section 1860D-41(a) of such Act (42
U.S.C. 141(a)) is amended by adding at the
end the following new paragraph:

‘(19) MEDICARE OPERATED PRESCRIPTION
DRUG PLAN.—The term ‘medicare operated
prescription drug plan’ has the meaning
given such term in section 1860D-11A(c).”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect as if
included in the enactment of section 101 of
the Medicare Prescription Drug, Improve-
ment, and Modernization Act of 2003 (Public
Law 108-173; 117 Stat. 2071).

By Ms. STABENOW:

S. 346. A bill to amend the Solid
Waste Disposal Act to prohibit the im-
portation of Canadian municipal solid
waste without State consent; to the
Committee on Environment and Public
Works.

Ms. STABENOW. Mr. President, I
rise today to reintroduce the Canadian
Waste Import Ban Act of 2005, to ad-
dress the rapidly growing problem of
Canadian waste shipments to Michi-
gan. Michigan has been known for its
beautiful waters, lush forests, and now
unfortunately as a top importer of
international trash.

My colleagues may be surprised to
learn that the biggest source of waste
to Michigan is not from another State,
but from our neighbor to the north,
Canada. The rapid increase in waste
shipments is stunning. In 2003, 180
trash trucks crossed the Ambassador
and Blue Water bridges into Michigan.
Today, that number has more than
doubled to 415 trucks per day. You can
see these trucks lined up for miles
waiting to cross into Michigan, pol-
luting the air and creating traffic
congestions. The city of Toronto alone
sends over 1 million tons of trash annu-
ally to Michigan.

This waste dramatically decreases
Michigan’s own landfill capacity, and
has an incredible negative impact on
Michigan’s environment and the public
health of its citizens. The waste also
poses a tremendous homeland security
threat, as trucks loaded with garbage
are harder for Customs agents to in-
spect than traditional cargo.

I fought and was successful in the in-
stallation of radiation equipment at
these crossings. As a result of this
equipment, the Blue Water Bridge port
director reports that three to four Ca-
nadian trash trucks per week are being
turned back at the border for con-
taining dangerous radioactive mate-
rials such as medical waste. But we
need the trash shipments to stop com-
pletely.

Michigan already has protections
contained in an international agree-
ment between the United States and
Canada, but are being ignored. Under
the Agreement Concerning the
Transboundary Movement of Haz-
ardous Waste, which was entered into
in 1986, shipments of waste across the
Canadian-U.S. border require govern-
ment-to-government notification. The
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Environmental Protection Agency,
EPA, as the designate authority for the
United States would receive the notifi-
cation and then would have 30 days to
consent or object to the shipment. Not
only have these notification provisions
not been enforced, but the EPA has in-
dicated that they would not object to
the municipal waste shipments.

Michigan citizens have spoken loud
and clear on this issue. More than
165,000 people signed my on-line peti-
tion urging the EPA to use their power
to stop the Canadian trash shipments.
Residents from all 83 Michigan coun-
ties have signed the petition—an un-
precedented response. I've presented
these signatures to both former EPA
Administrator Mike Leavitt and Home-
land Security Secretary Tom Ridge.
But despite these efforts, EPA has not
stopped these trash shipments.

That is why I'm reintroducing my
bill today. The Canadian Waste Import
Ban of 2005 would stop the Canadian
trash shipments by placing an imme-
diate Federal ban on the importation
of Canadian municipal solid waste. Any
State that wishes to receive Canadian
trash can opt out of the ban by giving
notice to the EPA. The ban will be in
place until the EPA enforces the notice
and consent provision contained in the
binational agreement.

This legislation would also give
Michigan residents the protection they
deserve from these shipments. In en-
forcing the agreement, the EPA would
have to obtain the consent of the re-
ceiving State before consenting to a
Canadian municipal solid waste ship-
ment. So if the State of Michigan says
no, the EPA must object to the trash
shipment.

The EPA would also have to consider
the impact of the shipment on home-
land security, environment, and public
health. These waste shipments should
no longer be accepted without an ex-
amination of how it will affect the
health and safety of Michigan families.

Michigan residents deserve the pro-
tections provided by this international
agreement and should be provided the
ability to stop these dangerous and
unhealthy trash shipments. I urge my
colleagues to support the Canadian
Waste Import Ban of 2005.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 346

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Canadian
Waste Import Ban Act of 2005”°.

SEC. 2. CANADIAN MUNICIPAL SOLID WASTE.

(a) IN GENERAL.—Subtitle D of the Solid
Waste Disposal Act (42 U.S.C. 6941 et seq.) is
amended by adding at the end the following:
“SEC. 4011. CANADIAN MUNICIPAL SOLID WASTE.

‘‘(a) DEFINITIONS.—In this section:

‘(1) AGREEMENT.—The term ‘Agreement’
means—
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‘“(A) the Agreement Concerning the
Transboundary Movement of Hazardous
Waste between the United States and Can-
ada, signed at Ottawa on October 28, 1986
(TTIAS 11099) and amended on November 25,
1992; and

‘(B) any regulations promulgated to im-
plement and enforce that Agreement.

‘(2) CANADIAN MUNICIPAL SOLID WASTE.—
The term ‘Canadian municipal solid waste’
means municipal solid waste that is gen-
erated in Canada.

‘“(3) MUNICIPAL SOLID WASTE.—

‘““(A) IN GENERAL.—The term ‘municipal
solid waste’ means—

‘(i) material discarded for disposal by—

‘() households (including single and mul-
tifamily residences); and

‘“(IT) public lodgings such as hotels and mo-
tels; and

‘“(ii) material discarded for disposal that
was generated by commercial, institutional,
and industrial sources, to the extent that the
material—

‘“(ID(aa) is essentially the same as material
described in clause (i); or

‘“(bb) is collected and disposed of with ma-
terial described in clause (i) as part of a nor-
mal municipal solid waste collection service;
and

‘“(IT) is not subject to regulation under sub-
title C.

“(B) INCLUSIONS.—The term ‘municipal
solid waste’ includes—

‘‘(i) appliances;

‘“(ii) clothing;

‘“(iii) consumer product packaging;

‘“(iv) cosmetics;

‘“(v) debris resulting from construction, re-
modeling, repair, or demolition of a struc-
ture;

“‘(vi) disposable diapers;

‘“(vii) food containers made of glass or
metal;

‘“(viii) food waste;

‘“(ix) household hazardous waste;

“(x) office supplies;

“(xi) paper; and

‘Y(xii) yard waste.

‘“(C) EXcCLUSIONS.—The term ‘municipal
solid waste’ does not include—

‘(i) solid waste identified or listed as a
hazardous waste under section 3001, except
for household hazardous waste;

‘(i) solid waste, including contaminated
soil and debris, resulting from—

“(I) a response action taken under section
104 or 106 of the Comprehensive Environ-
mental Response, Compensation, and Liabil-
ity Act (42 U.S.C. 9604, 9606);

‘“(IT) a response action taken under a State
law with authorities comparable to the au-
thorities contained in either of those sec-
tions; or

‘“(ITII) a corrective action taken under this
Act;

‘“(iii) recyclable material—

‘(I that has been separated, at the source
of the material, from waste destined for dis-
posal; or

“(II) that has been managed separately
from waste destined for disposal, including
scrap rubber to be used as a fuel source;

‘(iv) a material or product returned from a
dispenser or distributor to the manufacturer
or an agent of the manufacturer for credit,
evaluation, and possible potential reuse;

‘“(v) solid waste that is—

‘“(I) generated by an industrial facility;
and

‘“(IT) transported for the purpose of treat-
ment, storage, or disposal to a facility
(which facility is in compliance with applica-
ble State and local land use and zoning laws
and regulations) or facility unit—

‘‘(aa) that is owned or operated by the gen-
erator of the waste;
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““(bb) that is located on property owned by
the generator of the waste or a company
with which the generator is affiliated; or

‘‘(cc) the capacity of which is contrac-
tually dedicated exclusively to a specific
generator;

‘“(vi) medical waste that is segregated from
or not mixed with solid waste;

‘“(vii) sewage sludge or residuals from a
sewage treatment plant;

‘“(viii) combustion ash generated by a re-
source recovery facility or municipal incin-
erator; or

‘(ix) waste from a manufacturing or proc-
essing (including pollution control) oper-
ation that is not essentially the same as
waste normally generated by households.

“(b) BAN ON CANADIAN MUNICIPAL SOLID
WASTE.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), until the date on which the
Administrator promulgates regulations to
implement and enforce the Agreement (in-
cluding notice and consent provisions of the
Agreement), no person may import into any
State, and no solid waste management facil-
ity may accept, Canadian municipal solid
waste for the purpose of disposal or inciner-
ation of the Canadian municipal solid waste.

‘‘(2) ELECTION BY GOVERNOR.—The Governor
of a State may elect to opt out of the ban
under paragraph (1), and consent to the im-
portation and acceptance by the State of Ca-
nadian municipal solid waste before the date
specified in that paragraph, if the Governor
submits to the Administrator a notice of
that election by the Governor.

‘“(c) AUTHORITY OF ADMINISTRATOR.—

‘(1) IN GENERAL.—Beginning immediately
after the date of enactment of this section,
the Administrator shall—

““(A) perform the functions of the Des-
ignated Authority of the United States de-
scribed in the Agreement with respect to the
importation and exportation of municipal
solid waste under the Agreement; and

‘(B) implement and enforce the Agreement
(including notice and consent provisions of
the Agreement).

‘“(2) CONSENT TO IMPORTATION.—In consid-
ering whether to consent to the importation
of Canadian municipal solid waste under ar-
ticle 3(c) of the Agreement, the Adminis-
trator shall—

‘“(A) obtain the consent of each State into
which the Canadian municipal solid waste is
to be imported; and

‘“(B) consider the impact of the importa-
tion on homeland security, public health,
and the environment.”.

(b) CONFORMING AMENDMENT.—The table of
contents of the Solid Waste Disposal Act (42
U.S.C. prec. 6901) is amended by adding after
the item relating to section 4010 the fol-
lowing:

““Sec. 4011. Canadian municipal solid waste’’.

By Mr. NELSON of Florida (for
himself, Mr. LUGAR, and Mr.
ROCKEFELLER):

S. 347. A bill to amend titles XVIII
and XIX of the Social Security Act and
title IIT of the Public Health Service
Act to improve access to information
about individuals’ health care oper-
ations and legal rights for care near
the end of life, to promote advance
care planning and decisionmaking so
that individuals’ wishes are known
should they become unable to speak for
themselves, to engage health care pro-
viders in disseminating information
about and assisting in the preparation
of advance directives, which include
living wills and durable powers of at-
torney for health care, and for other
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purposes; to the Committee on Fi-
nance.

Mr. NELSON of Florida. Mr. Presi-
dent, I am pleased to be joined by my
colleagues and cosponsors Senators
JAY ROCKEFELLER and RICHARD LUGAR
as we introduce the Advance Directives
Improvement and Education Act of
2005. Senators ROCKEFELLER and COL-
LINS, along with Senator WYDEN, spon-
sored legislation with similar goals in
the past and have provided invaluable
support and counsel in drafting the bill
we introduce today.

The Advance Directives Improve-
ment and Education Act of 2005 has a
simple purpose: to encourage all adults
in America, especially those 65 and
older, to think about, talk about and
write down their wishes for medical
care near the end of life should they be-
come unable to make decisions for
themselves. Advance directives, which
include a living will stating the indi-
vidual’s preferences for care, and a
power of attorney for health care, are
critical documents that each of us
should have. The goal is clear, but
reaching it requires that we educate
the public about the importance of ad-
vance directives, offer opportunities
for discussion of the issues, and rein-
force the requirement that health care
providers honor patients’ wishes. This
bill is designed to do just that.

Americans are afraid of death. We
don’t like to think about it, talk about
it, or plan for it. And yet, we will all
face it. Not only our own deaths, but
our parents, siblings, friends, and
sometimes, tragically, children. Today,
most Americans face death unprepared.
Family members frequently end up
making critical medical decisions for
incapacitated patients, yet they, too,
are unprepared. Only 15-20 percent of
adults have advance directives. Among
this group, many have not discussed
the contents of these important docu-
ments with their families or even the
person named as the health care proxy.

It is time to bring this discussion
into the mainstream. Too much is at
stake to continue to deny our mor-
tality. You all know about the tragic
situation going on in Florida with
Terri Schiavo. Here is a young woman
in a persistent vegetative state who is
the subject of a debate about her treat-
ment between her husband and her par-
ents, a debate that has been a court
case and a legislative quagmire. Why?
Because she didn’t write down what
type of care she would want in the
event an accident, illness or other med-
ical condition caused her to be in an in-
capacitated state. She is young and
didn’t think about death or dying. If
she had an advance directive that made
her wishes clear and named a health
care proxy to make decisions for her
should she be unable to do so for her-
self, the treatment debate might con-
tinue, but there would be no question
as to who could decide. The Supreme
Court has clearly affirmed that com-
petent adults have the right to refuse
unwanted medical treatment, Wash-
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ington v. Glucksburg and Vacco V.
Quill, 1997, but it also stressed that ad-
vance directives are a means of safe-
guarding that right should adults be-
come incapable of deciding for them-
selves.

Fortunately, situations like Ms.
Schiavo’s are rare. Of the 2.5 million
people who die each year 83 percent are
Medicare beneficiaries. In fact, 27 per-
cent of Medicare expenditures cover
care in the last year of life. Remember,
everyone who enrolls in Medicare will
die on Medicare. The Advance Direc-
tives Improvement and Education Act
encourages all Medicare beneficiaries
to prepare advance directives by pro-
viding a free physician office visit for
the purpose of discussing end-of-life
care choices and other issues around
medical decision-making in a time of
incapacitation. Physicians will be re-
imbursed for spending time with their
patients to help them understand situ-
ations in which an advance directive
would be useful, medical options, the
Medicare hospice benefit and other
concerns. The conversation will also
enable physicians to learn about their
patients’ wishes, fears, religious be-
liefs, and life experiences that might
influence their medical care wishes.
These are important aspects of a physi-
cian-patient relationship that are too
often unaddressed.

Another part of our bill will provide
funds for the Department of Health and
Human Services to conduct a public
education campaign to raise awareness
of the importance of planning for care
near the end of life. This campaign
would explain what advance directives
are, where they are available, what
questions need to be asked and an-
swered, and what to do with the exe-
cuted documents. HHS, directly or
through grants, would also establish an
information clearinghouse where con-
sumers could receive state-specific in-
formation and consumer-friendly docu-
ments and publications.

State-specific information is needed
because in addition to the federal Pa-
tients Self Determination Act passed
in 1990, most states also have enacted
advance directive laws. Because the
state laws differ, some states may be
reluctant to honor advance directives
that were executed in another state.
The bill we introduce today contains
language that would make all advance
directives ‘‘portable,” that is, useful
from one state to another. As long as
the documents were lawfully executed
in the state of origin, they must be ac-
cepted and honored in the state in
which they are presented, unless to do
so would violate state law.

All of the provisions in the Advance
Directives Improvement and Education
Act of 2005 are there for one reason: to
increase the number of people in the
United States who have advance direc-
tives, who have discussed their wishes
with their physicians and families, and
who have given copies of the directives
to their loved ones, health care pro-
viders, and legal representatives.
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This new Medicare benefit and edu-
cation campaign will also lead to a re-
duction in litigation costs. By encour-
aging advance directives, cases like
Ms. Schiavo’s would be less frequent;
therefore the long and costly litigation
surrounding these unfortunate situa-
tions would be reduced.

Senators ROCKEFELLER, LUGAR and I
all believe that as our Medicare popu-
lation grows and life expectancy
lengthens, improving care near the end
of life must be a priority. Helping peo-
ple complete these critical documents
is an essential part of making the final
journey as meaningful and peaceful as
possible. In addition, there are growing
numbers of health care providers, non-
profit organizations and consumer ad-
vocates who recognize the need for
change. New palliative care programs,
pain protocols and hospice services are
being instituted in facilities around the
country.

This body is a legislative institution
not a medical one—with the exceptions
of the distinguished Majority Leader
and Senator COBURN, of course. We can-
not legislate good medical care or com-
passion. What we can do, what I hope
we will do, is to enact this bill so that
the American public can participate in
improving end-of-life care—first, by
filling out their own advance directives
and talking to their families about
them; and by raising their voices to de-
mand that our health care systems
honor their wishes and improve the
way they care for people who are near
the end of life. If we can do that, we
will have done a great deal.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Advance Directives Improvement and
Education Act of 2005,

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings and purposes.

Sec. 3. Medicare coverage of end-of-life plan-
ning consultations.

Sec. 4. Improvement of policies related to
the use and portability of ad-
vance directives.

Sec. 5. Increasing awareness of the impor-
tance of end-of-life planning.

Sec. 6. GAO studies and reports on end-of-

life planning issues.
SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Every year 2,500,000 people die in the
United States. Eighty percent of those peo-
ple die in institutions such as hospitals,
nursing homes, and other facilities. Chronic
illnesses, such as cancer and heart disease,
account for 2 out of every 3 deaths.

(2) In January 2004, a study published in
the Journal of the American Medical Asso-
ciation concluded that many people dying in
institutions have unmet medical, psycho-
logical, and spiritual needs. Moreover, fam-
ily members of decedents who received care
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at home with hospice services were more
likely to report a favorable dying experience.

(3) In 1997, the Supreme Court of the
United States, in its decisions in Washington
v. Glucksberg and Vacco v. Quill, reaffirmed
the constitutional right of competent adults
to refuse unwanted medical treatment. In
those cases, the Court stressed the use of ad-
vance directives as a means of safeguarding
that right should those adults become in-
capable of deciding for themselves.

(4) A study published in 2002 estimated
that the overall prevalence of advance direc-
tives is between 15 and 20 percent of the gen-
eral population, despite the passage of the
Patient Self-Determination Act in 1990,
which requires that health care providers
tell patients about advance directives.

(56) Competent adults should complete ad-
vance care plans stipulating their health
care decisions in the event that they become
unable to speak for themselves. Through the
execution of advance directives, including
living wills and durable powers of attorney
for health care according to the laws of the
State in which they reside, individuals can
protect their right to express their wishes
and have them respected.

(b) PURPOSES.—The purposes of this Act
are to improve access to information about
individuals’ health care options and legal
rights for care near the end of life, to pro-
mote advance care planning and decision-
making so that individuals’ wishes are
known should they become unable to speak
for themselves, to engage health care pro-
viders in disseminating information about
and assisting in the preparation of advance
directives, which include living wills and du-
rable powers of attorney for health care, and
for other purposes.

SEC. 3. MEDICARE COVERAGE OF END-OF-LIFE
PLANNING CONSULTATIONS.

(a) COVERAGE.—Section 1861(s)(2) of the So-
cial Security Act (42 U.S.C. 1395x(s)(2)), as
amended by section 642(a) of the Medicare
Prescription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2322), is amended—

(1) in subparagraph (Y), by striking ‘“‘and”
at the end;

(2) in subparagraph (Z), by inserting ‘‘and”
at the end; and

(3) by adding at the end the following new
subparagraph:

‘““(AA) end-of-life planning consultations
(as defined in subsection (bbb));”".

(b) SERVICES DESCRIBED.—Section 1861 of
the Social Security Act (42 U.S.C. 1395x), as
amended by section 706(b) of the Medicare
Prescription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2339), is amended by adding at the end
the following new subsection:

‘“End-Of-Life Planning Consultation

‘“‘(bbb) The term ‘end-of-life planning con-
sultation’ means physicians’ services—

‘(1) consisting of a consultation between
the physician and an individual regarding—

‘“(A) the importance of preparing advance
directives in case an injury or illness causes
the individual to be unable to make health
care decisions;

‘(B) the situations in which an advance di-
rective is likely to be relied upon;

‘(C) the reasons that the development of a
comprehensive end-of-life plan is beneficial
and the reasons that such a plan should be
updated periodically as the health of the in-
dividual changes;

‘(D) the identification of resources that an
individual may use to determine the require-
ments of the State in which such individual
resides so that the treatment wishes of that
individual will be carried out if the indi-
vidual is unable to communicate those wish-
es, including requirements regarding the des-
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ignation of a surrogate decision maker
(health care proxy); and

“(E) whether or not the physician is will-
ing to follow the individual’s wishes as ex-
pressed in an advance directive; and

‘“(2) that are furnished to an individual on
an annual basis or immediately following
any major change in an individual’s health
condition that would warrant such a con-
sultation (whichever comes first).”.

(¢c) WAIVER OF DEDUCTIBLE AND COINSUR-
ANCE.—

(1) DEDUCTIBLE.—The first sentence of sec-
tion 1833(b) of the Social Security Act (42
U.S.C. 1395 I(b)) is amended—

(A) by striking ‘‘and” before ‘“(6)’’; and

(B) by inserting before the period at the
end the following: ‘‘, and (7) such deductible
shall not apply with respect to an end-of-life
planning consultation (as defined in section
1861(bbb))*’.

(2) COINSURANCE.—Section 1833(a)(1) of the
Social Security Act (42 U.S.C. 1395 I(a)(1)) is
amended—

(A) in clause (N), by inserting ‘‘(or 100 per-
cent in the case of an end-of-life planning
consultation, as defined in section
1861(bbb))’’ after ‘80 percent’’; and

(B) in clause (0O), by inserting ‘‘(or 100 per-
cent in the case of an end-of-life planning
consultation, as defined in section
1861(bbb))’’ after ‘80 percent”’.

(d) PAYMENT FOR PHYSICIANS’ SERVICES.—
Section 1848(j)(3) of the Social Security Act
(42 U.S.C. 1395w—4(j)(3)), as amended by sec-
tion 611(c) of the Medicare Prescription
Drug, Improvement, and Modernization Act
of 2003 (Public Law 108-173; 117 Stat. 2304), is

amended by inserting ‘‘(2)(AA),” after
H2W),”.
(e) FREQUENCY LIMITATION.—Section

1862(a)(1) of the Social Security Act (42
U.S.C. 1395y(a)(1)), as amended by section
613(c) of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003
(Public Law 108-173; 117 Stat. 2306), is amend-
ed—

(1) by striking ‘“‘and’ at the end of subpara-
graph (L);

(2) by striking the semicolon at the end of
subparagraph (M) and inserting ‘¢, and’’; and

(3) by adding at the end the following new
subparagraph:

‘“(N) in the case of end-of-life planning con-
sultations (as defined in section 1861(bbb)),
which are performed more frequently than is
covered under paragraph (2) of such sec-
tion;”.

(f) EFFECTIVE DATE.—The amendments
made by this section shall apply to services
furnished on or after January 1, 2006.

SEC. 4. IMPROVEMENT OF POLICIES RELATED TO
THE USE AND PORTABILITY OF AD-
VANCE DIRECTIVES.

(a) MEDICARE.—Section 1866(f) of the Social
Security Act (42 U.S.C. 1395cc(f)) is amend-
ed—

(1) in paragraph (1)—

(A) in subparagraph (B), by inserting ‘‘and
if presented by the individual (or on behalf of
the individual), to include the content of
such advance directive in a prominent part
of such record” before the semicolon at the
end;

(B) in subparagraph (D), by striking ‘‘and”’
after the semicolon at the end;

(C) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(D) by inserting after subparagraph (E) the
following new subparagraph:

‘(F) to provide each individual with the
opportunity to discuss issues relating to the
information provided to that individual pur-
suant to subparagraph (A) with an appro-
priately trained professional.”’;

(2) in paragraph (3), by striking ‘“‘a writ-
ten” and inserting ‘‘an’’; and

(3) by adding at the end the following new
paragraph:
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““(5)(A) In addition to the requirements of
paragraph (1), a provider of services, Medi-
care Advantage organization, or prepaid or
eligible organization (as the case may be)
shall give effect to an advance directive exe-
cuted outside the State in which such direc-
tive is presented, even one that does not ap-
pear to meet the formalities of execution,
form, or language required by the State in
which it is presented to the same extent as
such provider or organization would give ef-
fect to an advance directive that meets such
requirements, except that a provider or orga-
nization may decline to honor such a direc-
tive if the provider or organization can rea-
sonably demonstrate that it is not an au-
thentic expression of the individual’s wishes
concerning his or h