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various offers from your side of the
aisle on the Michigan judges and on
Griffith, and now we have this memo-
randum of understanding for up-or-
down votes on three other nominees we
have been debating. Leadership to lead-
ership, we ought to sit down and plan
how we can deal with judges since we
have waited a long time for these up-
or-down votes and since offers have
been made back and forth. In light of
the understanding the 14 Senators
came to, I think we should move expe-
ditiously and address the judges who
have been waiting a long time. At the
same time, we have other very impor-
tant business—John Bolton to be Am-
bassador to the U.N.—which we do need
to address as well.

As I say that, I want to make an ap-
peal to Senators. A lot has been said
about many of the judges, and I don’t
believe we have to say it again. Wheth-
er it is on Priscilla Owen, who I am
confident will get an up-or-down vote,
or on to some of the other judges, 1
want to make sure everything gets
said. But on a lot of these, we have had
a lot of debate. I would like to sit down
with the Democratic leader, in light of
the events of yesterday, and plan out
this week so it will be productive. We
have a lot of other important business,
such as an energy bill and a highway
bill, that we need to also address.

———

THE MEMORANDUM OF
UNDERSTANDING

Mr. FRIST. Madam President, I wish
to briefly comment on the events of
last night. The evening moved very
quickly, and it did alter the course of
what likely would have occurred over
the course of today. Certain adjust-
ments will be made and are being
made, as we just heard in the colloquy
between the Democratic leader and I,
in terms of the schedule. Although I
am not a party of the memorandum of
understanding signed last night by 14
of our colleagues, I have had the oppor-
tunity to further review that agree-
ment in more detail.

I do believe the memorandum of un-
derstanding makes modest progress in
that three individuals will get up-or-
down votes on the floor of the Senate.
To me, it does stop far short of guaran-
teeing judicial nominees the fair up-or-
down votes they deserve—other nomi-
nees, nominees in the future.

I say that and recognize that with ci-
vility and trust, which are two values I
have tried to stress again and again,
and with that memorandum of under-
standing being a starting point and the
spirit in which it was generated, I be-
lieve we can successfully bring these
nominees to the floor, after coming
through the Judiciary Committee, de-
bate them extensively, and ultimately
bring them to a vote. I believe that is
the spirit. It will be spun by the left
and the right and conservatives and
liberals in various ways. I did not sign
off on the memorandum of under-
standing because it stops far short of
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the principle, but it does put us in a po-
sition to move forward expeditiously
without delay, without filibuster, giv-
ing these nominees the votes they de-
serve and the courtesy of a vote. It is
our responsibility to vote and give
them that advice and consent through
that up-or-down vote.

On the agreement, first, it does begin
to break the partisan obstruction we
have seen over the last 2 years. The-
matically, it is important to get away
from extreme partisanship. Parties are
important, the clash of ideas is impor-
tant, But where partisanship is in-
jected into the system and brings ad-
vice and consent to a stop, it is wrong.
I believe that is the spirit in which the
memorandum of understanding, with
seven Senators from both sides of the
aisle, was written.

Indeed, Priscilla Owen will get an up-
or-down vote later today. Janice Rog-
ers Brown will get an up-or-down vote.
William Pryor will get an up-or-down
vote. They all will receive the courtesy
and fairness of a vote.

Other qualified nominees who have
been waiting deserve that same cour-
tesy and fairness. Why just those
three? Why exclude two others? Why be
silent on others? That is where the
agreement stops far short of the prin-
ciple I have brought to the floor, a
principle based on fairness.

Second, the agreement, if followed in
good faith, will make filibusters in the
future, including Supreme Court nomi-
nees, almost impossible. The words in
that agreement of ‘“‘will not filibuster
except under extraordinary cir-
cumstances,” obviously, I am con-
cerned about because if extraordinary
circumstances are defined as they were
in the last Congress, which I believe is
wrong, on people such as Miguel
Estrada, who came to this country as
an immigrant from Honduras, not able
to speak English very well, who with
hard work worked his way to the top of
his profession, arguing 15 cases in the
Supreme Court, if that is extraordinary
circumstances, then this agreement
will mean very little. We have to wait
and see. The agreement will have to be
monitored. The implementation of the
memorandum of understanding is crit-
ical.

Third, let me be clear: The constitu-
tional option remains on the table. It
remains an option. I will not hesitate
to use it if necessary. It should be used
as a last resort. Nobody wants to use
the constitutional option, but it is the
only response if there is a change in be-
havior as we saw in the last Congress
that is extraordinary, which is some-
thing that I believe has been absolutely
rejected by the memorandum of under-
standing in saying that we are not
going to be filibustering as we did in
the last Congress.

My goal is restoring the principle of
fair up-or-down votes, the principle
that governed this body for 214 years
until the last Congress.

I will say that if the other side of the
aisle acts in bad faith, if they resume
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that campaign of routine obstruction
where one out of every three or four
nominees coming from the President
who make it through the Judiciary
Committee, who make it to the Execu-
tive Calendar is filibustered, the con-
stitutional option is going to come out
again. I will bring it out. And once
again, I will set a date to use it. If that
is what it takes to move this body for-
ward, we will do that once again.

The constitutional option is not a
threat. It ought to be used as a re-
sponse behavior which I believe is inap-
propriate to this body as we consider
nominees. All the constitutional option
does is it brings it to the floor. One
hundred Senators can make the deci-
sion as to whether the fairness of up-
or-down votes is a principle to which
they agree.

I look at all of this today as having
the opportunity to begin the execution
of the memorandum of understanding,
using regular order of business. The
regular order is, as was set out several
weeks ago, to debate Priscilla Owen ex-
tensively, exhaustively, which we have
done, over 21 days of debate on the Sen-
ate floor on Priscilla Owen, and then
bring it to closure. We had to file a clo-
ture motion. We made an offer of 10, 15
hours, and that was turned down by the
other side. So we filed a cloture peti-
tion, and we will have the cloture vote
in regular order. Depending on the out-
come, we will in all likelihood move to
an up-or-down vote.

I expect this afternoon that we will
confirm Priscilla Owen and, by the end
of the week’s process, Janice Rogers
Brown, and William Pryor. I will work
with the minority leader in terms of
the best timing. I will work with the
Judiciary Committee as well and other
Senators to move forward expedi-
tiously on other nominees.

We have had discussions and offers
from the other side to move ahead with
Tom Griffith, which I hope we can do
shortly; offers on the Sixth Circuit
nominees David McKeague, Susan Neil-
son, and Robert Griffin, all of whom de-
serve a vote on the floor of the Senate,
an up-or-down vote. So all this has
been a very significant, substantial de-
bate.

I believe the injustice of judicial ob-
struction in the last Congress has been
exposed, talked about, recognized, and
I believe we have now—it is not guar-
anteed—the opportunity to return to
the traditions of 214 years and prece-
dents of 214 years to give these nomi-
nees fair up-or-down votes.

I hope that progress continues. I am
confident it will. I am cautiously opti-
mistic. Fair up-or-down votes is a prin-
ciple I believe in and will continue to
fight for on the floor of the Senate.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Democratic leader is recog-
nized.
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