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the humane slaughter of non-
ambulatory livestock, and for other 
purposes. 

S. 1780 
At the request of Mr. SANTORUM, the 

name of the Senator from Virginia (Mr. 
WARNER) was added as a cosponsor of S. 
1780, a bill to amend the Internal Rev-
enue Code of 1986 to provide incentives 
for charitable contributions by individ-
uals and businesses, to improve the 
public disclosure of activities of ex-
empt organizations, and to enhance the 
ability of low-income Americans to 
gain financial security by building as-
sets, and for other purposes. 

S. 1841 
At the request of Mr. NELSON of Flor-

ida, the names of the Senator from 
South Dakota (Mr. JOHNSON), the Sen-
ator from New Mexico (Mr. BINGAMAN) 
and the Senator from Illinois (Mr. 
OBAMA) were added as cosponsors of S. 
1841, a bill to amend title XVIII of the 
Social Security Act to provide ex-
tended and additional protection to 
Medicare beneficiaries who enroll for 
the Medicare prescription drug benefit 
during 2006. 

S. 1969 
At the request of Mr. BAUCUS, the 

name of the Senator from Rhode Island 
(Mr. REED) was added as a cosponsor of 
S. 1969, a bill to express the sense of 
the Senate regarding Medicaid rec-
onciliation legislation to be reported 
by a conference committee during the 
109th Congress. 

S. 2006 
At the request of Mr. INHOFE, the 

name of the Senator from Louisiana 
(Mr. VITTER) was added as a cosponsor 
of S. 2006, a bill to provide for recovery 
efforts relating to Hurricanes Katrina 
and Rita for Corps of Engineers 
projects. 

S. 2019 
At the request of Mr. SMITH, the 

name of the Senator from Ohio (Mr. 
DEWINE) was added as a cosponsor of S. 
2019, a bill to provide for a research 
program for remediation of closed 
methamphetamine production labora-
tories, and for other purposes. 

S. 2046 
At the request of Mr. DEWINE, the 

name of the Senator from Vermont 
(Mr. LEAHY) was added as a cosponsor 
of S. 2046, a bill to establish a National 
Methamphetamine Information Clear-
inghouse to promote sharing informa-
tion regarding successful law enforce-
ment, treatment, environmental, so-
cial services, and other programs re-
lated to the production, use, or effects 
of methamphetamine and grants avail-
able for such programs, and for the 
other purposes. 

S. RES. 302 
At the request of Mr. BINGAMAN, the 

name of the Senator from Indiana (Mr. 
BAYH) was added as a cosponsor of S. 
Res. 302, a resolution to express the 
sense of the Senate regarding the im-
pact of medicaid reconciliation legisla-
tion on the health and well-being of 
children. 

S. RES. 319 
At the request of Ms. MIKULSKI, the 

names of the Senator from Maryland 
(Mr. SARBANES), the Senator from New 
Mexico (Mr. BINGAMAN) and the Sen-
ator from New York (Mrs. CLINTON) 
were added as cosponsors of S. Res. 319, 
a resolution commending relief efforts 
in response to the earthquake in South 
Asia and urging a commitment by the 
United States and the international 
community to help rebuild critical in-
frastructure in the affected areas. 

AMENDMENT NO. 2365 
At the request of Mr. BINGAMAN, the 

names of the Senator from Wisconsin 
(Mr. KOHL) and the Senator from 
Vermont (Mr. JEFFORDS) were added as 
cosponsors of amendment No. 2365 pro-
posed to S. 1932, an original bill to pro-
vide for reconciliation pursuant to sec-
tion 202(a) of the concurrent resolution 
on the budget for fiscal year 2006 (H. 
Con. Res. 95). 

AMENDMENT NO. 2601 
At the request of Mr. NELSON of Flor-

ida, the name of the Senator from Con-
necticut (Mr. LIEBERMAN) was added as 
a cosponsor of amendment No. 2601 pro-
posed to S. 2020, an original bill to pro-
vide for reconciliation pursuant to sec-
tion 202(b) of the concurrent resolution 
on the budget for fiscal year 2006. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mrs. CLINTON (for herself, 
Mr. DEWINE, Mr. OBAMA, and 
Mr. SMITH): 

S. 2053. A bill to amend to amend the 
Internal Revenue Code of 1986 to pro-
vide a tax credit for property owners 
who remove lead-based paint hazards; 
to the Committee on Finance 

Mrs. CLINTON. Mr. President, I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2053 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; FINDINGS; PURPOSE. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Home Lead Safety Tax Credit Act of 
2005’’. 

(b) FINDINGS.—Congress finds that: 
(1) Of the 98,000,000 housing units in the 

United States, 38,000,000 have lead-based 
paint. 

(2) Of the 38,000,000 housing units with lead- 
based paint, 25,000,000 pose a hazard, as de-
fined by Environmental Protection Agency 
and Department of Housing and Urban De-
velopment standards, due to conditions such 
as peeling paint and settled dust on floors 
and windowsills that contain lead at levels 
above Federal safety standards. 

(3) Though the number of children in the 
United States ages 1 through 5 with blood 
levels higher than the Centers for Disease 
Control action level of 10 micrograms per 
deciliter has declined to 300,000, lead poi-
soning remains a serious, entirely prevent-
able threat to a child’s intelligence, behav-
ior, and learning. 

(4) The Secretary of Health and Human 
Services has established a national goal of 
ending childhood lead poisoning by 2010. 

(5) Current Federal lead abatement pro-
grams, such as the Lead Hazard Control 
Grant Program of the Department of Hous-
ing and Urban Development, only have re-
sources sufficient to make approximately 
7,000 homes lead-safe each year. In many 
cases, when State and local public health de-
partments identify a lead-poisoned child, re-
sources are insufficient to reduce or elimi-
nate the hazards. 

(6) Old windows typically pose significant 
risks because wood trim is more likely to be 
painted with lead-based paint, moisture 
causes paint to deteriorate, and friction gen-
erates lead dust. The replacement of old win-
dows that contain lead based paint signifi-
cantly reduces lead poisoning hazards in ad-
dition to producing significant energy sav-
ings. 

(7) Childhood lead poisoning can be dra-
matically reduced by the abatement or com-
plete removal of all lead-based paint. Empir-
ical studies also have shown substantial re-
ductions in lead poisoning when the affected 
properties have undergone so-called ‘‘interim 
control measures’’ that are far less costly 
than abatement. 

(c) PURPOSE.—The purpose of this section 
is to encourage the safe removal of lead haz-
ards from homes and thereby decrease the 
number of children who suffer reduced intel-
ligence, learning difficulties, behavioral 
problems, and other health consequences due 
to lead-poisoning. 
SEC. 2. HOME LEAD HAZARD REDUCTION ACTIV-

ITY TAX CREDIT. 
(a) IN GENERAL.—Subpart B of part IV of 

subchapter A of chapter 1 of the Internal 
Revenue Code of 1986 (relating to foreign tax 
credit, etc.) is amended by adding at the end 
the following new section: 
‘‘SEC. 30D. HOME LEAD HAZARD REDUCTION AC-

TIVITY. 
‘‘(a) ALLOWANCE OF CREDIT.—There shall be 

allowed as a credit against the tax imposed 
by this chapter for the taxable year an 
amount equal to 50 percent of the lead haz-
ard reduction activity cost paid or incurred 
by the taxpayer during the taxable year for 
each eligible dwelling unit. 

‘‘(b) LIMITATION.—The amount of the credit 
allowed under subsection (a) for any eligible 
dwelling unit for any taxable year shall not 
exceed— 

‘‘(1) either— 
‘‘(A) $3,000 in the case of lead hazard reduc-

tion activity cost including lead abatement 
measures described in clauses (i), (ii), (iv) 
and (v) of subsection (c)(1)(A), or 

‘‘(B) $1,000 in the case of lead hazard reduc-
tion activity cost including interim lead 
control measures described in clauses (i), 
(iii), (iv), and (v) of subsection (c)(1)(A), re-
duced by 

‘‘(2) the aggregate lead hazard reduction 
activity cost taken into account under sub-
section (a) with respect to such unit for all 
preceding taxable years. 

‘‘(c) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section: 

‘‘(1) LEAD HAZARD REDUCTION ACTIVITY 
COST.— 

‘‘(A) IN GENERAL.—The term ‘lead hazard 
reduction activity cost’ means, with respect 
to any eligible dwelling unit— 

‘‘(i) the cost for a certified risk assessor to 
conduct an assessment to determine the 
presence of a lead-based paint hazard, 

‘‘(ii) the cost for performing lead abate-
ment measures by a certified lead abatement 
supervisor, including the removal of paint 
and dust, the permanent enclosure or encap-
sulation of lead-based paint, the replacement 
of painted surfaces, windows, or fixtures, or 
the removal or permanent covering of soil 
when lead-based paint hazards are present in 
such paint, dust, or soil, 
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‘‘(iii) the cost for performing interim lead 

control measures to reduce exposure or like-
ly exposure to lead-based paint hazards, in-
cluding specialized cleaning, repairs, mainte-
nance, painting, temporary containment, on-
going monitoring of lead-based paint haz-
ards, and the establishment and operation of 
management and resident education pro-
grams, but only if such measures are evalu-
ated and completed by a certified lead abate-
ment supervisor using accepted methods, are 
conducted by a qualified contractor, and 
have an expected useful life of more than 10 
years, 

‘‘(iv) the cost for a certified lead abate-
ment supervisor, those working under the 
supervision of such supervisor, or a qualified 
contractor to perform all preparation, clean-
up, disposal, and clearance testing activities 
associated with the lead abatement measures 
or interim lead control measures, and 

‘‘(v) costs incurred by or on behalf of any 
occupant of such dwelling unit for any relo-
cation which is necessary to achieve occu-
pant protection (as defined under section 
35.1345 of title 24, Code of Federal Regula-
tions). 

‘‘(B) LIMITATION.—The term ‘lead hazard 
reduction activity cost’ does not include any 
cost to the extent such cost is funded by any 
grant, contract, or otherwise by another per-
son (or any governmental agency). 

‘‘(2) ELIGIBLE DWELLING UNIT.— 
‘‘(A) IN GENERAL.—The term ‘eligible dwell-

ing unit’ means, with respect to any taxable 
year, any dwelling unit— 

‘‘(i) placed in service before 1960, 
‘‘(ii) located in the United States, 
‘‘(iii) in which resides, for a total period of 

not less than 50 percent of the taxable year, 
at least 1 child who has not attained the age 
of 6 years or 1 woman of child-bearing age, 
and 

‘‘(iv) each of the residents of which during 
such taxable year has an adjusted gross in-
come of less than 185 percent of the poverty 
line (as determined for such taxable year in 
accordance with criteria established by the 
Director of the Office of Management and 
Budget). 

‘‘(B) DWELLING UNIT.—The term ‘dwelling 
unit’ has the meaning given such term by 
section 280A(f)(1). 

‘‘(3) LEAD-BASED PAINT HAZARD.—The term 
‘lead-based paint hazard’ has the meaning 
given such term by section 745.61 of title 40, 
Code of Federal Regulations. 

‘‘(4) CERTIFIED LEAD ABATEMENT SUPER-
VISOR.—The term ‘certified lead abatement 
supervisor’ means an individual certified by 
the Environmental Protection Agency pursu-
ant to section 745.226 of title 40, Code of Fed-
eral Regulations, or an appropriate State 
agency pursuant to section 745.325 of title 40, 
Code of Federal Regulations. 

‘‘(5) CERTIFIED INSPECTOR.—The term ‘cer-
tified inspector’ means an inspector certified 
by the Environmental Protection Agency 
pursuant to section 745.226 of title 40, Code of 
Federal Regulations, or an appropriate State 
agency pursuant to section 745.325 of title 40, 
Code of Federal Regulations. 

‘‘(6) CERTIFIED RISK ASSESSOR.—The term 
‘certified risk assessor’ means a risk assessor 
certified by the Environmental Protection 
Agency pursuant to section 745.226 of title 40, 
Code of Federal Regulations, or an appro-
priate State agency pursuant to section 
745.325 of title 40, Code of Federal Regula-
tions. 

‘‘(7) QUALIFIED CONTRACTOR.—The term 
‘qualified contractor’ means any contractor 
who has successfully completed a training 
course on lead safe work practices which has 
been approved by the Department of Housing 
and Urban Development and the Environ-
mental Protection Agency. 

‘‘(8) DOCUMENTATION REQUIRED FOR CREDIT 
ALLOWANCE.—No credit shall be allowed 
under subsection (a) with respect to any eli-
gible dwelling unit for any taxable year un-
less— 

‘‘(A) after lead hazard reduction activity is 
complete, a certified inspector or certified 
risk assessor provides written documenta-
tion to the taxpayer that includes— 

‘‘(i) evidence that— 
‘‘(I) the eligible dwelling unit passes the 

clearance examinations required by the De-
partment of Housing and Urban Development 
under part 35 of title 40, Code of Federal Reg-
ulations, 

‘‘(II) the eligible dwelling unit does not 
contain lead dust hazards (as defined by sec-
tion 745.227(e)(8)(viii) of such title 40), or 

‘‘(III) the eligible dwelling unit meets lead 
hazard evaluation criteria established under 
an authorized State or local program, and 

‘‘(ii) documentation showing that the lead 
hazard reduction activity meets the require-
ments of this section, and 

‘‘(B) the taxpayer files with the appro-
priate State agency and attaches to the tax 
return for the taxable year— 

‘‘(i) the documentation described in sub-
paragraph (A), 

‘‘(ii) documentation of the lead hazard re-
duction activity costs paid or incurred dur-
ing the taxable year with respect to the eli-
gible dwelling unit, and 

‘‘(iii) a statement certifying that the 
dwelling unit qualifies as an eligible dwell-
ing unit for such taxable year. 

‘‘(9) BASIS REDUCTION.—The basis of any 
property for which a credit is allowable 
under subsection (a) shall be reduced by the 
amount of such credit (determined without 
regard to subsection (d)). 

‘‘(10) NO DOUBLE BENEFIT.—Any deduction 
allowable for costs taken into account in 
computing the amount of the credit for lead- 
based paint abatement shall be reduced by 
the amount of such credit attributable to 
such costs. 

‘‘(d) LIMITATION BASED ON AMOUNT OF 
TAX.—The credit allowed under subsection 
(a) for the taxable year shall not exceed the 
excess of— 

‘‘(1) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

‘‘(2) the sum of the credits allowable under 
subpart A and sections 27, 29, 30, 30A, 30B, 
and 30C for the taxable year. 

‘‘(e) CARRYFORWARD ALLOWED.— 
‘‘(1) IN GENERAL.—If the credit amount al-

lowable under subsection (a) for a taxable 
year exceeds the amount of the limitation 
under subsection (d) for such taxable year 
(referred to as the ‘unused credit year’ in 
this subsection), such excess shall be allowed 
as a credit carryforward for each of the 20 
taxable years following the unused credit 
year. 

‘‘(2) RULES.—Rules similar to the rules of 
section 39 shall apply with respect to the 
credit carryforward under paragraph (1).’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 1016(a) of the Internal Revenue 

Code of 1986 is amended by striking ‘‘and’’ in 
paragraph (36), by striking the period and in-
serting ‘‘, and’’ in paragraph (37), and by in-
serting at the end the following new para-
graph: 

‘‘(38) in the case of an eligible dwelling 
unit with respect to which a credit for any 
lead hazard reduction activity cost was al-
lowed under section 30D, to the extent pro-
vided in section 30D(c)(9).’’. 

(2) The table of sections for subpart B of 
part IV of subchapter A of chapter 1 of such 
Code is amended by inserting after the item 
relating to section 30C the following new 
item: 

‘‘Sec. 30D. Home lead hazard reduction ac-
tivity.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall apply to lead haz-
ard reduction activity costs incurred after 
December 31, 2005, in taxable years ending 
after that date. 

Mr. OBAMA. Mr. President, today I 
rise in support of Senator CLINTON’s 
bill which would provide tax credits of 
$1,000 to $3,000 to property owners who 
eliminate or contain lead-based paint 
hazards in homes where low-income 
young children or women of child-
bearing age live. 

Children who eat lead paint chips in-
gest a highly toxic substance that can 
produce a range of health effects in-
cluding reduced IQ, reading and learn-
ing disabilities, reduced attention 
spans, kidney damage, and hyper-
activity. The sad fact is that there are 
still over 400,000 children suffering 
from lead poisoning in this country, 
many of them poor and many of them 
minorities. My home State, Illinois, is 
the State with the highest number of 
these children. 

The loss of IQ and ability to learn af-
fects these children and their families 
for the rest of their lives and imposes 
an economic burden on the rest of us 
because of their reduced productivity. 

I urge my colleagues to join Senators 
CLINTON, SMITH, DEWINE, and me in 
preventing future lead poisonings by 
giving property owners a tax incentive 
to eliminate this problem. 

By Mr. KERRY: 
S. 2055. A bill to amend titles 10 and 

14, United States Code, to provide for 
the use of gold in the metal content of 
the Medal of Honor; to the Committee 
on Banking, Housing, and Urban Af-
fairs. 

Mr. KERRY. Mr. President, today I 
introduce a bill requiring that the Con-
gressional Medal of Honor be made out 
of 90 percent gold instead of gold-plat-
ed brass as is currently the case. 

The Congressional Medal of Honor is 
the highest award our country bestows 
for valor in action against an enemy 
force. Its recipients are ordinary Amer-
icans who perform extraordinary deeds 
in battle, often giving their lives. 

This is the medal awarded post-
humously to Sergeant First Class Paul 
R. Smith. Under attack at Baghdad 
International Airport, Sergeant Smith 
quickly organized the defense of his po-
sition, engaging a company-sized 
enemy force. He showed no concern for 
his own personal safety when in the 
face of hostile-fire he mounted an ar-
mored personnel carrier and manned a 
.50 caliber machine gun. As the cita-
tions accompanying his award put it, 
‘‘In total disregard for his own life, he 
maintained his exposed position in 
order to engage the attacking enemy 
force. During this action, he was mor-
tally wounded. His courageous actions 
helped defeat the enemy attack, and 
resulted in as many as 50 enemy sol-
diers killed, while allowing the safe 
withdrawal of numerous wounded sol-
diers.’’ 
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This is the medal won by Captain 

Humbert Roque Versace. During an in-
tense attack by the Viet Cong in the 
Xuyen Province, Captain Versace was 
wounded twice while engaging the 
enemy but continued to fight until ex-
haustion and lack of ammunition led 
to his capture. The citation accom-
panying his award reads: ‘‘Taken pris-
oner by the Viet Cong, he exemplified 
the tenets of the Code of Conduct from 
the time he entered into Prisoner of 
War status. Captain Versace assumed 
command of his fellow American sol-
diers, scorned the enemy’s exhaustive 
interrogation and indoctrination ef-
forts, and made three unsuccessful at-
tempts to escape, despite his weakened 
condition which was brought about by 
his wounds and the extreme privation 
and hardships he was forced to endure. 
During his captivity, Captain Versace 
was segregated in an isolated prisoner 
of war cage, manacled in irons for pro-
longed periods of time, and placed on 
extremely reduced ration. The enemy 
was unable to break his indomitable 
will, his faith in God, and his trust in 
the United States of America. Captain 
Versace, an American fighting man 
who epitomized the principles of his 
country and the Code of Conduct, was 
executed by the Viet Cong on 26 Sep-
tember 1965.’’ 

This is the medal won by Marine 
Corps Second Lieutenant Robert Dale 
Reem, who on the night of November 6, 
1950, after leading three separate as-
saults on an enemy position in the vi-
cinity of Chinhung-ni, Korea, threw 
himself on top of an enemy grenade 
that landed amidst his men. 

This is the medal won by Lieutenant, 
Junior Grade, Donald Gary, who, while 
serving aboard the U.S.S. Franklin on 
July 23, 1945, calmly led his crewmates 
to safety after their ship was attacked. 
His citation reads: ‘‘Stationed on the 
third deck when the ship was rocked by 
a series of violent explosions set off in 
her own ready bombs, rockets, and am-
munition by the hostile attack, Lt. 
(j.g.) Gary unhesitatingly risked his 
life to assist several hundred men 
trapped in a messing compartment 
filled with smoke, and with no appar-
ent egress. As the imperiled men below 
decks became increasingly panic 
stricken under the raging fury of inces-
sant explosions, he confidently assured 
them he would find a means of effect-
ing their release and, groping through 
the dark, debris-filled corridors, ulti-
mately discovered an escapeway. 
Staunchly determined, he struggled 
back to the messing compartment 
three times despite menacing flames, 
flooding water, and the ominous threat 
of sudden additional explosions, on 
each occasion calmly leading his men 
through the blanketing pall of smoke 
until the last one had been saved.’’ 

As I have said previously, those who 
earned these medals are the stuff of 
legend. But they are more than leg-
ends. They are actual people whose 
deeds inspire humility and gratitude in 
all of us. In bestowing the Congres-

sional Medal of Honor, the president 
enrolls the recipient in a sacred club of 
heroes. 

The medal itself, however, while in-
valuable in significance and tribute, 
does not do enough to show our appre-
ciation. The medal is gold in color but 
is actually brass plated with gold and 
only costs approximately $30 to 
produce. Other Congressional medals 
given to foreign dignitaries, famous en-
tertainers, and other worthy citizens 
can cost $30,000 to produce. Now I will 
be the first to tell you that I believe 
the value of this medal is found in the 
deeds of every American who has 
earned it. But also believe that we can 
do better. 

Put simply, this legislation will forge 
a medal more worthy of the esteem 
with which the Nation holds those few 
who have earned the Congressional 
Medal of Honor through valor and her-
oism beyond compare. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2055 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. GOLD CONTENT FOR MEDAL OF 

HONOR. 
(a) REQUIREMENT FOR GOLD CONTENT.—Sec-

tions 3741, 6241, and 8741 of title 10, United 
States Code, and section 491 of title 14, 
United States Code, are each amended by in-
serting after ‘‘appropriate design,’’ the fol-
lowing: ‘‘the metal content of which is 90 
percent gold and 10 percent alloy and’’. 

(b) EFFECTIVE DATE.—The amendments 
made by subsection (a) shall apply with re-
spect to any Medal of Honor awarded after 
the date of the enactment of this Act. 

By Mr. ALLEN (for himself and 
Mr. WARNER): 

S. 2056. A bill to require the Sec-
retary of the Treasury to redesign $1 
Federal reserve notes so as to incor-
porate the preamble of the Constitu-
tion of the United States, a list de-
scribing the Articles of the Constitu-
tion, and a list describing the amend-
ments to the Constitution, on the re-
verse side of such note; to the Com-
mittee on Banking, Housing, and 
Urban Affairs. 

Mr. ALLEN. Mr. President, I rise 
today to introduce a piece of legisla-
tion that is designed to honor the docu-
ment allows us to all be here today. 
The document I am referring to is the 
Constitution of the United States of 
America, the greatest and longest last-
ing political document in the history of 
the world. Drafted in part by the great 
patriot Thomas Jefferson, this docu-
ment sets forth both the structure of 
our government and the fundamental 
freedoms we enjoy every day. Ingenious 
by its simplicity, the Constitution is a 
living breathing document that has al-
lowed our country to evolve from 13 
colonies who banded together to win 
her independence from Great Britain to 
the most powerful Nation in the world. 

While this document has created a 
strong national government that is 
unrivaled in the world, it has also kept 
the power in the States to decide how 
to govern themselves. As governor of 
the Commonwealth of Virginia and 
now as United States Senator I have 
had the unique opportunity to experi-
ence how this ingenious system of fed-
eralism plays out in every action we 
take as leaders. 

This legislation that I am intro-
ducing today will serve to remind all 
Americans of the freedoms embodied in 
the Constitution. For many of us, it 
has been a long time since we have had 
the opportunity to sit down and actu-
ally read this historic document. By 
placing the headings of the articles and 
the amendments on the back of the 
dollar bill, all people will have the 
chance to look at the provisions. I sin-
cerely hope that when children take a 
look at the reverse side of a dollar bill, 
they will take the time to ask their 
parents about what they are reading so 
they can gain a better understanding of 
our great Nation and the principals our 
country was founded. 

By looking at the order of the 
amendments to the constitution, stu-
dents can also trace the history of our 
country. The amendments to the con-
stitution embody the four pillars of a 
free and just society. The first of these 
pillars is freedom of religion, this im-
portant freedom is protected by the 
First Amendment which allows all peo-
ple of all religions to freely practice 
their chosen religion without fear of 
government interference. The second 
pillar is the freedom of expression, 
which again is protected in the First 
Amendment. The third pillar is the pri-
vate ownership of property. This im-
portant freedom is protected by the 
Fifth Amendment which limits the 
government’s power to take private 
property. This freedom is also pro-
tected in the Third. The fourth Amend-
ment which protects citizens from 
being forced to quarter solders in their 
homes and protects private property 
from unreasonable searches and sei-
zures respectively. The fourth pillar is 
the rule of law. Protection of the rule 
of law runs throughout the Constitu-
tion, most notably in the Sixth Amend-
ment which guarantees the right to a 
speedy trial and the Fifth and Four-
teenth Amendments which require due 
process of law. 

Looking at the remaining amend-
ments one can trace the evolution of 
the Constitution and the United States 
from the Thirteenth Amendment pro-
hibiting slavery, to the Fifteenth 
Amendment providing for the right to 
vote regardless of race, the Nineteenth 
Amendment granting women the right 
to vote and the Twenty Fourth Amend-
ment prohibiting the poll tax. 

Throughout our history, hundreds of 
thousands of brave men and women 
have laid down their lives protecting 
the freedoms granted to us in the con-
stitution. Having it been Veterans Day 
a few days ago, I feel it is high time 
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that we do all we can to publicize what 
these freedom are that we hold so dear-
ly. 

Before I yield the floor I would like 
to recognize the contributions of one of 
my constituents, Mr. Randy Wright 
who teaches at Liberty Middle School 
in Hanover, VA. Mr. Wright brought 
this idea to my attention several years 
ago and he along with his students over 
the years have been instrumental is 
providing support for this piece of leg-
islation. I therefore urge my colleagues 
to join me in support this legislation. 

By Mrs. CLINTON (for herself, 
Mr. HARKIN, Mr. DURBIN, Mr. 
KENNEDY, Mr. KERRY, Ms. LAN-
DRIEU, Mr. LAUTENBERG, and 
Mr. INOUYE): 

S. 2057. A bill to establish State in-
frastructure banks for education, and 
for other purposes; to the Committee 
on Health, Education, Labor, and Pen-
sions. 

Mrs. CLINTON. Mr. President, I rise 
today to introduce legislation co-spon-
sored with Senator HARKIN that would 
begin to rebuild America’s schools. If 
approved, the Investing for Tomorrow’s 
Schools Act would enable states to de-
velop State Infrastructure Banks—a 
flexible and inexpensive way to finance 
school construction and renovation. 
This approach offers an innovative so-
lution to the urgent problem of fixing 
deteriorating schools. Every dollar in-
vested to create State Infrastructure 
Banks would be reused to support 
project after project in the form of 
loans and credit support. 

According to the National Center for 
Education Statistics, three in four 
schools in America need assistance to 
come into ‘‘good overall condition.’’ 
Repairs and modernizations will cost, 
according to the National Education 
Association, $322 billion. New York 
State has a greater need than any 
other state—estimated at $51 billion. 
Just in New York City, schools are es-
timated to need $21 billion. The city’s 
schools are so old that they would 
nearly qualify for social security, aver-
aging 61-years-old. 

Acute need for school repair and 
modernization exists nationwide. Need 
is estimated at $33 billion in California, 
$25 billion in Ohio, $22 billion in New 
Jersey, $13 billion in Texas, and $10 bil-
lion each in Illinois, Massachusetts, 
Michigan, Pennsylvania, and Utah. Na-
tion-wide costs add up to $322 billion. 

In 2005, an estimated $19.6 billion was 
spent nation-wide on school construc-
tion. At that rate, it will take more 
than 16 years to modernize school 
buildings. Last year in New York, $984 
million was spent on school construc-
tion. At that rate, it will take more 
than 50 years to modernize New York’s 
schools—and that’s assuming that in 
the meantime we don’t need to build 
more new schools and that no schools 
fall apart! 

When students attend schools in dis-
repair, the consequences are all too 
clear. 

An article from 2004 in the Pough-
keepsie Journal described how, in Hyde 
Park, New York along the Hudson 
River, ventilation problems at the 45- 
year-old Franklin D. Roosevelt High 
School sickened students and staff 
causing watery eyes, headaches, nau-
sea, and dizziness. I would like to in-
clude this article in the CONGRESSIONAL 
RECORD. State Infrastructure Banks 
would make funding available to ad-
dress environmental hazards including 
poor ventilation and bad air quality. 
They would help more schools become 
healthy and high-performing. 

An article in Newsday newspaper de-
scribed how, in Hempstead New York, 
on Long Island, Prospect Elementary, 
a 100-year-old school, was closed in the 
fall of 2003 after administrators discov-
ered a rodent problem, mold in the caf-
eteria, and a crumbling chimney in a 
classroom. 

The Marguerite Golden Rhodes Ele-
mentary School was closed after state 
education officials found a gap between 
where the paint on the walls ended and 
where the ceiling began—an indication 
that either the wall or the ceiling was 
moving. 

Hempstead High School was closed 
for a week, after a blackboard fell off a 
wall exposing asbestos left over from a 
botched cleanup in 1990. 1’d like to in-
clude this article in the CONGRESSIONAL 
RECORD. 

The school closures worsened over-
crowding, as parents Celia Ridely and 
Olive Warner pointed out to Newsday 
and the New York Times. With schools 
in such poor condition, is it surprising 
that just 38 percent of students in 
Hempstead graduate from high school? 

In Washingtonville, 54 miles north of 
New York City, the roof over a class-
room in 44–year-old Taft Elementary 
collapsed. Fortunately the cata-
strophic collapse occurred in August of 
2004, before the school year began, and 
no one was injured. 

Unfortunately, the U-shaped joist 
which contributed to the collapse was 
popular in school construction across 
New York and throughout America 
from 1900 to the early 1970s. Many of 
these schools are still in operation. 
New York’s Department of Education 
took the precaution of advising school 
districts to check similar joists to 
make sure they are in good condition. 

The lack of funding for school con-
struction can lead school districts to 
put off maintenance. Paul Abramson, a 
consultant based in Westchester Coun-
ty, New York told a school construc-
tion website, ‘‘What happens, unfortu-
nately, is [that] school districts cut 
down on maintenance.’’ 

Barbara Knisely-Michelman of the 
American Association of School Ad-
ministrators said, ‘‘It comes down to 
the issue of resource. If school adminis-
trators had unlimited resources, [main-
tenance] would be at the top of the 
agenda.’’ 

We can do better. Schoolchildren 
should not have to contend with fall-
ing-down schools. The lack of adequate 

school buildings hampers today’ s most 
promising and innovative efforts to 
boost student achievement. 

Charter schools hold the promise of 
expanding the supply of high-quality 
public schools, especially in disadvan-
taged communities. But most charter 
schools have limited credit histories 
and lack access to public school facili-
ties or traditional funding streams 
such as bonds. One in three charter 
school operators report that school 
construction costs are a major obstacle 
to their schools’ success. 

The No Child Left Behind Act prom-
ised that children in underperforming 
schools would have the opportunity to 
transfer to better public schools. But 
in many communities, more students 
seek transfers than are spaces avail-
able. In New York City last year, 33,000 
students applied to transfer out of 
underperforming schools but only 7,000 
could be accommodated. 

Charter school operators should have 
access to affordable financing for 
school construction. Schoolchildren 
promised public school choice should 
be able to exercise that right. Innova-
tive reforms should not be blocked by 
inadequate school buildings. 

In 2004, an editorialist for Newsday 
newspaper on Long Island wrote, 
‘‘School construction is one area where 
the federal government could do more. 
Little . . . has been heard on the sub-
ject since the late 90s—that’s a shame. 
. . . Money must be found to keep 
schools safe, functional, and welcoming 
places.’’ 

Senator HARKIN and I agree. That’s 
why today we are introducing the In-
vesting for Tomorrow’s Schools Act. At 
the heart of our proposal is the cre-
ation of State Infrastructure Banks, 
which would improve financing for 
school construction. This financing 
mechanism has been used since the 
Reagan Administration to help local 
communities fund water treatment and 
clean water facilities and transpor-
tation projects. For example, my own 
State of New York received $2.48 billion 
in Federal support for its Clean Water 
State Revolving Fund between 1989 and 
2004. It leveraged that money into more 
than $10 billion of loans to local com-
munities. 

For example, State Infrastructure 
Banks would offer school districts a 
flexible menu of loan and credit en-
hancement assistance, such as low in-
terest loans, bond-financing security, 
loan guarantees, and credit support for 
financing projects, which result in 
lower interest rates. 

State Infrastructure Banks would 
not strain Federal Treasury or the 
American taxpayer. After initial fund-
ing, they would require no ongoing fed-
eral appropriations. As each loan is re-
paid, the money can be offered as a new 
loan. 

Passage of this bill would lay the 
groundwork for a robust system of 
State Infrastructure Banks that pro-
vide immediate aid to the neediest 
schools and help local communities 
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fund affordable construction far into 
the future. 

This modest proposal is one piece of 
the school construction solution. I ask 
my Senate colleagues to join me today 
to pass this legislation without delay. 

Mr. President, I ask unanimous con-
sent that 2 articles be printed in the 
RECORD. 

There being no objection, the articles 
were ordered to be printed in the 
RECORD, as follows: 

[From Poughkeepsie Journal, Dec. 9, 2004.] 

VENTILATION BLAMED FOR FDR HIGH 
ILLNESSES 

(By John Davis) 

Ventilation problems were the cause of a 
rash of complaints about the air at Franklin 
D. Roosevelt High School in October and No-
vember, according to health officials. 

After weeks of testing and monitoring con-
ditions at the Hyde Park high school, 
Dutchess County Health Commissioner Dr. 
Michael Caldwell recently relayed his find-
ings in a letter to Hyde Park schools Super-
intendent Carole Pickering. 

‘‘The reported symptoms and effects 
among students and staff in the school are 
consistent with those reported in a building 
with inadequate ventilation,’’ Caldwell 
wrote. 

In response to the complaints by students 
and staff reporting headaches, dizziness and 
watery eyes, the county health department 
considered a number of factors as being the 
source of the problem. 

The health department has ruled out mold, 
toxic agents or germs as being the culprit. 

‘‘Recent modifications made to the 
school’s ventilation system appear to have 
had a beneficial effect upon the FDR high 
school community,’’ Caldwell noted in his 
letter. 

Pickering expressed sympathy Wednesday 
for those who suffered during the period of 
the air problem. 

‘‘I regret that even one single person was 
ill due to the air quality problems over the 
last seven weeks,’’ Pickering said in a pre-
pared statement Wednesday. ‘‘We will con-
tinue to monitor FDR and to proactively as-
sess heating and ventilation systems in all 
our buildings.’’ 

[From Daily News (New York), Nov. 21, 2004.] 

IT’S A FOUL SCHOOL STEW—FIRINGS, PROBES 
AND LAWSUITS IN HEMPSTEAD 

(By Laura Williams) 

It already seemed more than the Hemp-
stead School District could bear. Asbestos 
and mold forced school closings. The school 
board abruptly fired the superintendent. 
Board members were suing each other amid 
accusations of corruption. 

Then last week came word that the State 
Education Department is launching an inves-
tigation into financial hanky-panky by 
school board members. That revelation, in 
fact, was welcome news to fed-up parents. 

Board members ‘‘cannot get through a 
school board meeting without arguing about 
which friend is going to benefit and how 
they’re going to get money back from the 
district,’’ said Ron Mazile, co-chairman of 
Hempstead Parents Community United. 

The investigation will be conducted in ad-
dition to an in-depth audit of the district’s 
books being done by State Controller Alan 
Hevesi. 

As if all that weren’t enough, a Hempstead 
High student was stabbed to death near the 
school Tuesday. A former gang member was 
arrested, and cops were seeking two more 
suspects last week. 

And there’s still more: the school district 
is facing $100 million worth of lawsuits, in-
cluded in these are suits filed by school em-
ployees making charges of sexual harass-
ment and discrimination. In addition, school 
board member Thomas Parsley is suing col-
league Ralph Schneider over something per-
sonal. 

Parsley himself was charged in September 
with stealing an ATM card from a principal, 
though he has said the charge was politically 
motivated. 

Neither the district superintendent nor 
any of the five board members returned re-
peated calls. 

The 6,800-student district is struggling 
with the problems that plague so many fi-
nancially-strapped communities. Almost 
three-quarters of the Hempstead district’s 
students qualify for free lunch. 

Less than 40% of its high school students 
graduate, compared to wealthy next-door 
neighbor Garden City, where 99% graduate. 
Reading and math scores continue to lag be-
hind the county average. 

And school buildings have not been prop-
erly maintained. 

Prospect Elementary was closed last year 
after mold was discovered in the cafeteria. 
Marguerite Golden Rhodes Elementary 
School also was closed after it appeared the 
building was shifting dangerously. Both 
schools’ students are attending classes held 
in trailers. 

Last year, a problem with the hot water 
heater sickened staffers and students at 
Alverta Bray Schultz Middle School, which 
also was found to be serving spoiled food in 
its cafeteria. And Hempstead High was shut 
down for a week last year after a chalkboard 
fell, exposing asbestos. 

Amid all these problems, the school board 
last month fired Superintendent Nathaniel 
Clay, replacing him with Susan Johnson. 

Johnson, who was fired as the district’s di-
rector of personnel just two months before 
getting the top job, had launched her own 
lawsuit against the district, charging wrong-
ful termination. 

Parents are planning a Dec. 4 rally and 
march—from Village Hall to school district 
offices—in an attempt to get local school 
leaders to perform dutifully. 

‘‘Taxpayers, parents and students are fum-
ing,’’ Mazile said. ‘‘We’re going to hold their 
feet to fire.’’ 

By Mr. FEINGOLD: 
S. 2058. A bill to promote trans-

parency and reduce anti-competitive 
practices in the radio and concert in-
dustries; to the Committee on Com-
merce, Science, and Transportation. 

Mr. FEINGOLD. Mr. President, I am 
pleased to introduce legislation today 
that will promote openness and fair 
competition in the radio and concert 
industries. 

I have followed the changes in the 
radio and concert industries since the 
1996 Telecommunication Act with great 
concern. For years, I have heard com-
plaints from my constituents about the 
increasing concentration of ownership 
in the radio and concert industries and, 
in turn, the increasingly uneven play-
ing field for small radio stations and 
independent concert promoters. For 
consumers this has meant less diver-
sity, less local content and growing 
dissatisfaction with the radio and con-
certs they are offered. 

Most recently in the last Congress, I 
introduced broad legislation to address 

ownership consolidation and the anti- 
competitive practices common in the 
industry. These practices include tacit 
or explicit pay-for-play, or ‘‘payola,’’ 
payments, and corporate radio stations 
putting untoward pressure on artists to 
play at the same corporation’s venues 
use affiliated concert promoters. While 
I continue to be concerned by consoli-
dation and believe this centralization 
exacerbates the potential for abuse, the 
bill I introduce today focuses instead 
on the anti-competitive practices, 
whether they occur at a radio station 
group of a handful of stations or one 
that owns thousands of stations. 

Some might question why we need 
added scrutiny and accountability for 
the radio and concert industries spe-
cifically. Besides the unique role radio 
plays for communication and enter-
tainment in each American’s life, radio 
also is, in a sense, a public-private 
partnership. With radio’s use of the 
public airwaves, it also has a responsi-
bility to serve the public good. 

The abuses within the radio and con-
cert industry are not entirely new. In 
fact, problems have occasionally 
sprung up almost throughout the en-
tire history of the medium. There al-
most seems to be a cyclical pattern as 
the payola is rooted out and then sev-
eral years later is reincarnated in 
slightly different form to grow to be-
come pervasive again. So while the 
original payola practices predated the 
recent rapid consolidation in the indus-
try, the concentration of power has 
made the problem more widespread and 
its effects possibly more severe on 
local stations, promoters, artists and 
consumers. 

While paying a radio station or radio 
station employee to play a certain song 
without telling the audience has a long 
history in radio, this does not make 
the fraud and bribery any more accept-
able. In the 1950s, the practice was rel-
atively simple. Artists, their labels or 
managers would often directly bribe 
DJs to play their songs either in cash 
or through other consideration. When 
this practice became public, there were 
investigations and Congress and the 
Federal Communications Commission 
(FCC) took actions to block this pay-
ola. 

The most recent incarnation of pay-
ola takes a more complicated and so-
phisticated—corporate, if you will—ap-
proach to skirt the current rules that 
prevent direct pay-for-play. Indirect 
payments through independent music 
promoters have been an open secret, as 
have more direct payments, as the 
ground-breaking investigation of New 
York Attorney General Eliot Spitzer 
demonstrates. While the Spitzer inves-
tigation is ongoing, he has already un-
covered significant abuses and this 
summer reached a $10 million settle-
ment with a record label. 

While not traditionally considered 
payola, there are other abuses of power 
over airplay decisions by radio stations 
and their corporate parents, especially 
when the conglomerate also owns con-
cert promoters and venues. This cross- 
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ownership sets up a situation where 
the same corporation that is negoti-
ating a contract for an artist to per-
form at its concert also controls the 
lifeblood of that artist’s success— 
airplay of his or her songs. The result 
can be intense pressure on artists to 
play radio station-promoted shows and, 
often, to do so for less than the normal 
rate. This practice hurts the artist, 
hurts competing independent stations 
and promoters and, ultimately, hurts 
the listening public, which ends up 
choosing from songs on the radio that 
have been selected based on where and 
for whom the artist is performing a 
concert, and for the songs’ artistic 
merit. Moreover, for any artist who 
deigns to refuse the direct or implied 
extortion from the conglomerate, as 
Don Henley’s courageous testimony in 
a 2003 Commerce Committee hearing 
clearly explained, there is the risk of 
retaliation—either immediately or by 
boycotting the next single or album 
the artist produces. And with the con-
solidation in the industry, that boycott 
might not just be in one station in one 
market; it could be forty stations in 
many markets. Facing this kind of po-
tential threat, you can see why even 
the most popular acts are afraid to 
speak publicly. 

The bill I introduce today proposes a 
multi-faceted approach to the various 
entrenched forms of payola. The bill 
would simultaneously strengthen the 
FCC’s ability to prove and punish vio-
lators, close the loophole allowing indi-
rect payola, prevent cross-ownership 
from hindering fair competition, and, 
perhaps most importantly, increase 
transparency through disclosure of the 
payments to radio stations from art-
ists, labels, promoters and others who 
may have an interest in improperly in-
fluencing airplay decisions. 

The bill improves the FCC’s ability 
to enforce payola violations through 
several means. It requires radio sta-
tions to make transactions with enti-
ties like record labels that might have 
an interest in influencing airplay on an 
‘‘arm’s length basis.’’ Moreover the bill 
requires record-keeping of such trans-
actions and makes the records avail-
able to the FCC in the event of an in-
vestigation. In addition, the bill sig-
nificantly increases penalties for pay-
ola violations and allows the FCC to 
consider revoking a station’s license. 
As we have seen in the realm of inde-
cency, multimillion dollar companies 
do not blink at the current fines of 
$10,000 per violation, but the prospect 
of putting a license in jeopardy will get 
their attention. 

As I’ve already mentioned, the cur-
rent payola rules were put in place for 
an earlier, simpler incarnation of the 
practice—the direct bribing of DJs and 
stations. Payola has changed, often 
going through third parties such as 
independent music promoters or under 
the guise of a legitimate transaction. 
The bill broadens the current rules to 
include these indirect payments, so no 
matter what tortured path money or 

other consideration travels, if it is for 
airplay and not disclosed, it is payola. 

Cross-ownership of radio stations and 
concert promoters or venues poses a se-
rious problem for fair competition. 
Without controls, the relationship in-
jects the profitability of a concert and 
not artistic merit into airplay deci-
sions. The bill would either prohibit 
this, in the case of cross-ownership, or 
place controls to ensure fair competi-
tion in the concert promotion industry. 

The final element of the bill—in-
creased transparency—hopefully will 
have the biggest impact by deterring 
payola in all its past, present and fu-
ture incarnations. The bill requires 
radio stations to disclose all receipts of 
payments or consideration that could 
be used as a front for payola along with 
a list of the songs played every month, 
broken down by label and artist. While 
corporations may not fear the current 
hard-to-prove $10,000 fines, they do un-
derstand public relations. The poten-
tial for consumers and the media to use 
these records to connect the dots 
should have a chilling effect on the 
practice and may mean that the FCC 
Enforcement Bureau will rarely even 
need to be involved. But if problems 
persist, this bill will provide the Bu-
reau with better powers and evidence 
to combat payola in all its forms. 

Finally let me put this in context 
and remind my colleagues that radio 
stations use a public resource, the air-
waves, to reach their listeners. With 
this use comes a responsibility to the 
public and an understanding that they 
accept a degree of increased scrutiny. 
My legislation strives to ensure that 
the public knows when it hears a song 
on the radio that it is because the sta-
tion, the DJ, the public, or even a focus 
group, believes it has artistic merit 
and that it is something the listeners 
will enjoy. Too often, today’s radio lis-
teners are left to wonder whether a 
song was played because the station 
manager got a new laptop or because 
the station’s parent company is pro-
ducing the artist’s upcoming concert. 

It boils down to choices. This bill will 
reinstate choices, the fundamental 
basis of competition; choice for the 
artists to pick which concerts to play 
and who they want to promote their 
concerts; choices for the radio stations 
to play songs based on merit, or at 
least not based on narrow financial in-
terests; and ultimately choices for con-
sumers as artistic merit instead of the 
ability to pay carefully disguised 
bribes broadens the field of artists who 
can compete. 

I am pleased that my bill has been 
endorsed by the following groups, and I 
am grateful for the input they have 
provided about problems in the radio 
and concert industries: the American 
Association of Independent Music/ 
A2IM; the American Federation of Tel-
evision and Radio Artists; the Amer-
ican Federation of Musicians of the 
United States and Canada; Consumers 
Union; Free Press; the Future of Music 
Coalition; the National Academy of Re-

cording Arts and Sciences, Inc.; and 
the Recording Artists’ Coalition. I urge 
my colleagues to join me and support 
this legislation to promote fair com-
petition in the radio and concert indus-
tries. I urge my colleagues to join me 
and support this legislation to promote 
fair competition in the radio and con-
cert industries. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2058 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Radio and 
Concert Disclosure and Competition Act of 
2005’’. 
SEC. 2. DISCLOSURE REGULATIONS. 

(a) MODIFICATION OF REGULATIONS.— 
(1) IN GENERAL.—Not later than 1 year after 

the date of the enactment of this Act, the 
Federal Communications Commission shall 
modify its regulations under sections 317 and 
507 of the Communications Act of 1934 (47 
U.S.C. 317 and 508), to prohibit the licensee 
or permittee of any radio station, including 
any employee or affiliate of such licensee or 
permittee, from receiving money, services, 
or other valuable consideration, whether di-
rectly or indirectly, from a record company, 
recording artist, concert promoter, music 
promoter, or music publisher, or an agent or 
representative thereof, unless the licensee or 
permittee discloses at least monthly the re-
ceipt of such money, services, or other con-
sideration to the Federal Communications 
Commission (in this Act referred to as the 
‘‘Commission’’) and the public in a manner 
that the Commission shall specify. 

(2) EXCEPTION.—The Commission in modi-
fying its regulations as required under para-
graph (1) may create an exception to the pro-
hibition described under paragraph (1) for— 

(A) transactions provided at nominal cost; 
or 

(B) paid broadcasting disclosed under sec-
tion 317 of the Communications Act of 1934 
(47 U.S.C. 317), if the monthly disclosure de-
scribed in paragraph (1) includes the propor-
tion of total airplay considered paid broad-
casting. 

(b) PLAYLIST.—The monthly disclosure by 
a radio station licensee or permittee re-
quired under subsection (a) shall include a 
list of songs and musical recordings aired 
during the disclosure period, indicating the 
artist, record label, and number of times the 
song was aired. 
SEC. 3. ARM’S LENGTH TRANSACTIONS. 

(a) IN GENERAL.—Not later than 1 year 
after the date of the enactment of this Act, 
the Federal Communications Commission 
shall modify its regulations under sections 
317 and 507 of the Communications Act of 
1934 (47 U.S.C. 317 and 508), to require that all 
transactions between a licensee or permittee 
of any radio station, including any employee 
or affiliate of such licensee or permittee, and 
a record company, recording artist, concert 
promoter, music promoter, or music pub-
lisher, or an agent or representative thereof, 
shall be conducted at an arm’s length basis 
with any such transaction reduced to writing 
and retained by the licensee or permittee for 
the period of the license term or 5 years, 
whichever is greater. 

(b) RECORDS.—A record of each transaction 
described under subsection (a) shall be— 

(1) made available upon request to— 
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CONGRESSIONAL RECORD — SENATE S13369 November 18, 2005 
(A) the Commission; and 
(B) any State enforcement agency; and 
(2) subject to a random audit by the Com-

mission to ensure compliance on a basis to 
be determined by the Commission. 

(c) EXEMPTION.—The Commission may cre-
ate an exemption to the record keeping re-
quirement described in subsection (b)— 

(1) for a transaction that is of a nominal 
value; and 

(2) for a radio station that is a small busi-
ness, as recognized by the Commission and 
established by the Small Business Adminis-
tration under section 121 of title 13, Code of 
Federal Regulations, if the Commission de-
termines that such record keeping poses an 
undue burden to that small business. 
SEC. 4. COMPETITION REGULATIONS. 

Not later than 1 year after the date of the 
enactment of this Act, the Federal Commu-
nications Commission shall modify its regu-
lations under sections 317 and 507 of the 
Communications Act of 1934 (47 U.S.C. 317 
and 508), to accomplish the following: 

(1) GENERAL PROHIBITION.—To prohibit the 
licensee of any radio station, including any 
parent, subsidiary, or affiliated entity of 
such licensee, from using its control over 
any non-advertising matter broadcast by 
such licensee to extract or receive money or 
any other form of consideration, whether di-
rectly or indirectly, from a record company, 
artist, concert promoter, or any agent or 
representative thereof. 

(2) RADIO STATION CONCERTS.— 
(A) IN GENERAL.—To prohibit a licensee or 

permittee of a commercial radio station, or 
affiliate thereof, from— 

(i) engaging, receiving, making an offer 
for, or directly profiting from concert serv-
ices of any musician or recording artist un-
less the licensee or permittee does not dis-
criminate, in whole or in part, about the 
broadcast of non-advertising matter, includ-
ing any sound recording, by that particular 
artist upon whether or not that artist per-
forms at the radio station affiliated concert; 
and 

(ii) engaging or receiving concert services 
of any musician or recording artist unless 
the licensee or permittee provides the musi-
cian or recording artist with compensation 
for such services at the fair market value for 
the performance. 

(B) DEFINITION.—For purposes of subpara-
graph (A), the term ‘‘fair market value’’ 
shall include such factors as— 

(i) the rate typically charged by the musi-
cian or recording artist for a concert of the 
size being put on for the station; 

(ii) the expenses of the musician or record-
ing artist to travel to, and perform at, the 
concert location; and 

(iii) the length of the performance in rela-
tion to the standard duration for a concert 
by the musician or recording artist. 

(C) LIMITATIONS AND EXCLUSIONS.—The pro-
visions of this paragraph shall not— 

(i) prohibit consideration for the concert 
services being made in the form of pro-
motional value, cash, or a combination of 
both; or 

(ii) apply to— 
(I) a radio station that is a small business, 

as recognized by the Commission and estab-
lished by the Small Business Administration 
under section 121 of title 13, Code of Federal 
Regulations; 

(II) in-studio live interviews and perform-
ances; or 

(III) concerts whose proceeds are intended 
and provided for charitable purposes. 

(3) RADIO AND CONCERT CROSS-OWNERSHIP.— 
(A) IN GENERAL.—To prohibit a licensee or 

permittee of a radio station, or affiliate 
thereof, from owning or controlling a con-
cert promoter or venue primarily used for 
live concert performances. 

(B) WAIVER.—The Commission may waive 
the prohibition required under subparagraph 
(A) if— 

(i) the Commission determines that be-
cause of the nature of the cross-ownership 
and market served— 

(I) the affected radio station, concert pro-
moter, or venue would be subjected to undue 
economic distress or would not be economi-
cally viable if such provisions were enforced; 
and 

(II) the anti-competitive effects of the pro-
posed transaction are clearly outweighed in 
the public interest by the probable effect of 
the transaction in meeting the needs of the 
community to be served; and 

(ii) the affected radio station, concert pro-
moter, or venue demonstrates to the Com-
mission that decisions regarding the broad-
cast of matter, including any sound record-
ing, will be made at arm’s length and not 
based, in whole or in part, upon whether or 
not the creator, producer, or promoter of 
such matter engages the services of the li-
censee or permittee, or an affiliate thereof. 
SEC. 5. REVIEW OF TRANSACTIONS. 

(a) IN GENERAL.—Upon petition by a musi-
cian, recording artist, or interested party, 
the Commission shall review any transaction 
entered into under section 3 or section 4. 

(b) COPY OF PETITION.—A copy of any peti-
tion submitted to Commission under sub-
section (a) shall be provided by the person 
filing such petition to the licensee or per-
mittee, or musician or recording artist, as 
applicable. 

(c) PUBLIC DISCLOSURE.—If the Commis-
sion, after reviewing a petition submitted 
under subsection (a) finds a transaction vio-
lated any provision of this paragraph or sec-
tion 3, the Commission shall publicly, after 
all parties have had a reasonable oppor-
tunity to comment, disclose its finding and 
grant appropriate relief. 
SEC. 6. PENALTIES. 

The regulations promulgated under sec-
tions 2, 3 and 4 shall set forth appropriate 
penalties for violations including an imme-
diate hearing before the Commission upon 
the issuance of a notice of apparent liability 
or violation, with possible penalties to in-
clude license revocation. 
SEC. 7. REPORT. 

Not later than 2 years after the date of en-
actment of this Act, and every 2 years there-
after, the Commission shall issue a report to 
Congress and the public that— 

(1) summarizes the disclosures made by li-
censees and permittees as required under 
section 2; 

(2) summarizes the audits conducted by the 
Commission as required under section 3(b)(2); 

(3) summarizes the cross-ownership waiv-
ers, if any, awarded by the Commission 
under section 4(3)(B); 

(4) evaluates ownership concentration and 
market power in the radio industry in a 
manner similar to the most recent in the dis-
continued series of FCC reports, ‘‘Radio In-
dustry Review 2002: Trends in Ownership, 
Format, and Finance’’; and 

(5) describes any violations of section 2, 3, 
or 4, and penalty proceedings under section 
6, and includes recommendations for any ad-
ditional statutory authority the Commission 
determines would improve compliance with 
regulations issued under this Act. 
SEC. 8. LICENSE REVOCATION. 

Section 312(a) of the Communications Act 
of 1934 (47 U.S.C. 312) is amended— 

(1) in paragraph (6), by striking ‘‘; or’’ and 
inserting a semicolon; 

(2) in paragraph (7), by striking the period 
at the end and inserting ‘‘; or’’; and 

(3) by adding at the end the following: 
‘‘(8) for violation of or failure to follow any 

regulation established in accordance with 

section 2, 3, 4, or 6 of the Radio and Concert 
Disclosure and Competition Act of 2005.’’. 
SEC. 9. INCREASED MAXIMUM PENALTIES. 

(a) PENALTIES FOR DISCLOSURE OF PAY-
MENTS TO INDIVIDUALS CONNECTED WITH 
BROADCASTS.—Section 507(g)(1) of the Com-
munications Act of 1934 (47 U.S.C. 508(g)(1)) is 
amended by striking ‘‘$10,000’’ and inserting 
‘‘$50,000’’. 

(b) PENALTIES FOR PROHIBITED PRACTICES IN 
CONTESTS OF KNOWLEDGE, SKILL, OR 
CHANCE.—Section 508(c)(1) of the Commu-
nications Act of 1934 (47 U.S.C. 509(c)(1)) is 
amended— 

(1) by striking ‘‘$10,000’’ and inserting 
‘‘$50,000’’; and 

(2) by inserting ‘‘, for each violation’’ be-
fore the period. 

By Mr. VOINOVICH (for himself 
and Mr. AKAKA): 

S. 2060. A bill to extend the District 
of Columbia College Access Act of 1999 
and make certain improvements; to the 
Committee on Homeland Security and 
Governmental Affairs. 

Mr. VOINOVICH. Mr. President, 
today I rise to introduce legislation to 
reauthorize the District of Columbia 
Tuition Assistance Grant (D.C. TAG) 
program for five additional years. This 
program has had a tremendously bene-
ficial impact on promoting higher edu-
cation for high school graduates in our 
Nation’s capital. 

The aim of this program is to assist 
District students, who do not have ac-
cess to state-supported education sys-
tems, in attending college. D.C. TAG 
scholarships are used by District resi-
dents to pay the difference between in- 
State and out-of-State tuition at State 
universities nationwide, up to $10,000 
per student per school year, with a cu-
mulative cap of $50,000 per student. In 
addition, since March 2002, District 
students attending private institutions 
in Maryland and Virginia, as well as 
Historically Black Colleges and Uni-
versities nationwide, started receiving 
tuition grants under the program of 
$2,500 per student per school year, with 
a cumulative cap of $12,500 per student. 

Since the first grants were awarded 
in 2000, the program has dispersed over 
$98 million to 8,454 District students; 
many are the first in their family to 
attend college. Moreover, District high 
school graduating seniors have seen a 
28 percent increase in college attend-
ance. Seventy five percent of District 
students said that D.C. TAG made a 
difference in their decision to continue 
their education beyond high school. 
Sixty five percent of District students 
have indicated that D.C. TAG has en-
abled them to choose a college that 
best suits their educational needs. 

Because of the great success and 
positive impact of this program, I pro-
pose to expand the program to private 
schools nationwide, thereby creating 
greater equity between all private col-
leges, while establishing a cap on pro-
gram funding at the current appropria-
tion of $33.2 million annually. In addi-
tion, this legislation will require the 
Mayor of the District of Columbia to 
submit an annual report to Congress on 
the program’s status. 
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As Chairman of the District of Co-

lumbia authorizing subcommittee, lev-
eling the playing field for high school 
graduates in the District and enhanc-
ing their educational opportunities 
continues to be a top priority. I urge 
all of my colleagues to support this 
legislation. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2060 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. 5-YEAR REAUTHORIZATION OF TUI-

TION ASSISTANCE PROGRAMS. 
(a) PUBLIC SCHOOL PROGRAM.—Section 3(i) 

of the District of Columbia College Access 
Act of 1999 (sec. 38–2702(i), D.C. Official Code) 
is amended by striking ‘‘each of the 7 suc-
ceeding fiscal years’’ and inserting ‘‘each of 
the 11 succeeding fiscal years’’. 

(b) PRIVATE SCHOOL PROGRAM.—Section 5(f) 
of such Act (sec. 38–2704(f), D.C. Official 
Code) is amended by striking ‘‘each of the 7 
succeeding fiscal years’’ and inserting ‘‘each 
of the 11 succeeding fiscal years’’. 
SEC. 2. EXPANSION TO PRIVATE SCHOOLS NA-

TIONWIDE. 
Section 5(c)(1)(A)(i) of the District of Co-

lumbia College Access Act of 1999 (sec. 38– 
2704(c)(1)(A)(i); D.C. Official Code) is amend-
ed by striking ‘‘the main campus’’ through 
the end and inserting ‘‘located in the United 
States;’’. 
SEC. 3. CAPPED FUNDING. 

Section 7 of the District of Columbia Col-
lege Access Act of 1999 (sec. 38–2706; D.C. Offi-
cial Code) is amended— 

(1) in paragraph (2), by striking ‘‘or’’ after 
the semicolon; 

(2) in paragraph (3), by striking the period 
and inserting ‘‘; or’’; and 

(3) by adding at the end the following: 
‘‘(4) $33,200,000, in the case of the aggregate 

amount for fiscal year 2006 and each suc-
ceeding fiscal year.’’. 
SEC. 4. MAYOR’S REPORT. 

Section 3(g) of the District of Columbia 
College Access Act of 1999 (sec. 38–2703(g); 
D.C. Official Code) is amended to read as fol-
lows: 

‘‘(g) MAYOR’S REPORT.—Not later than Au-
gust 1, the Mayor shall report to Congress 
annually regarding: 

‘‘(1) The number of students applying for 
the program and the number of students 
graduating from the program. 

‘‘(2) The number of eligible students at-
tending each eligible institution and the 
amount of the grant awards paid to those in-
stitutions on behalf of the eligible students. 

‘‘(3) The extent, if any, to which a ratable 
reduction was made in the amount of tuition 
and fee payments made on behalf of eligible 
students. 

‘‘(4) The progress in obtaining recognized 
academic credentials of the cohort of eligible 
students for each year.’’. 

By Mr. ENZI (for himself, Mr. 
ISAKSON, Mr. CRAIG, Mr. BURR, 
Mr. ROBERTS, Mr. SESSIONS, Mr. 
WARNER, and Mr. GREGG): 

S. 2065. A bill to amend the Occupa-
tional Safety and Health Act of 1970 to 
further improve the safety and health 
of working environments, and for other 
purposes; to the Committee on Health, 
Education, Labor, and Pensions. 

By Mr. ENZI (for himself, Mr. 
ISAKSON, Mr. CRAIG, Mr. BURR, 
Mr. ROBERTS, Mr. SESSIONS, Mr. 
GREGG, Mr. WARNER, and Mr. 
DEMINT): 

S. 2066. A bill to amend the Occupa-
tional Safety and Health Act of 1970 to 
further improve the safety and health 
of working environments, and for other 
purposes; to the Committee on Health, 
Education, Labor, and Pensions. 

By Mr. ENZI (for himself, Mrs. 
MURRAY, Mr. ISAKSON, Mr. 
BURR, Mr. SESSIONS, and Mr. 
GREGG): 

S. 2067. A bill to assist chemical man-
ufacturers and importers in preparing 
material safety data sheets pursuant to 
the requirements of the Hazard Com-
munication standard and to establish a 
Commission to study and make rec-
ommendations regarding the imple-
mentation of the Globally Harmonized 
System of Classification and Labeling 
of Chemicals; to the Committee on 
Health, Education, Labor, and Pen-
sions. 

Mr. ENZI. Mr. President, I am 
pleased today to announce the intro-
duction of legislation designed to im-
prove our workplace health and safety. 
The Senate Committee on Health, Edu-
cation, Labor and Pensions, that I 
Chair, has a broad range of responsibil-
ities. None of them is more important 
than the oversight of our occupational 
safety and health laws. 

In the past decade or so we have wit-
nessed steady progress toward safer 
and healthier workplaces. For example, 
in 1992, approximately 9 out of every 
100 American workers suffered a work-
place injury. By 2003, that injury rate 
had been cut nearly in half. Over the 
same period we have seen more than a 
20 percent decline in the annual rate of 
fatalities from workplace injuries. 

As encouraging as this progress is, 
however, it should not be cause for 
anyone to become complacent. The 
number of work-related deaths and in-
juries remains unacceptably high. For 
example, last year, despite the efforts 
of all concerned, some 4.4 million 
workers suffered work-related injuries, 
with 1.3 million of those injuries in-
volving lost work days. Such work-
place injuries continue to bring hard-
ship to employees and their families 
and to impose significant burdens on 
our economy. We need to continue our 
efforts to improve workplace safety. 

If we are to be successful in our ef-
forts we must be prepared to cast aside 
old assumptions, be willing to embrace 
new ideas, and be candid enough to 
agree on some fundamental realities. 
First among these realities is that the 
overwhelming number of employers are 
concerned about the welfare of their 
employees and are fully prepared to 
comply with laws aimed at enhancing 
their safety on the job. The notion that 
employers care little about worker 
safety, or are prepared to sacrifice 
worker health in the pursuit of higher 
profits is a dangerously inaccurate 

myth. It is dangerous because it pro-
motes and perpetuates an adversarial 
relationship between employers and 
government safety agencies at the very 
time that we need precisely the oppo-
site. Cooperation, not confrontation is 
essential in making our workplaces 
safer. 

It is fortunate that most employers 
want to do the right thing since with-
out the cooperation of the employer 
community there is little realistic 
hope of continuing to improve work-
place safety. That is the second funda-
mental reality we must accept. Where 
the vast majority of employers are 
committed to establishing and main-
taining a safe workplace, it makes lit-
tle sense to perpetuate a system built 
largely on a system of inspections and 
sanctions. Any system aimed at fos-
tering workplace safety that relies 
principally on such measures is not 
only improperly focused; it cannot, as 
a practical matter, even hope to 
achieve its intended goal. 

Simple mathematics makes it clear 
that we cannot inspect or sanction our 
way to greater job safety. Today, the 
total number of OSHA inspectors, in-
cluding those employed by the states, 
as well as those employed by the Fed-
eral Government, is less than 2,400. 
Each of these individuals conducts an 
average of about 40 inspections a year. 
In other words, there will be less than 
100,000 work sites inspected by State 
and Federal OSHA combined in any 
given year. At the present time, there 
are well over seven million worksites 
in the United States. At current in-
spection rates, we would need nearly 
170,000 OSHA inspectors in order to in-
spect all U.S. work sites just once a 
year. In addition, since most industrial 
accidents occur in a split second, and 
since many are caused by unsafe acts 
rather than unsafe conditions, even an 
army of inspectors could not ade-
quately address the issue. 

It is my view that any practical ap-
proach to addressing the issue of work-
place safety must recognize these reali-
ties and be designed to encourage and 
assist employers in achieving this 
end—not merely punish them for fail-
ing to do so. For these reasons, the leg-
islation that I have introduced today 
contains a number of provisions de-
signed to enhance voluntary compli-
ance, and to provide technical assist-
ance to the vast majority of employers 
that strive every day to ensure the 
health and safety of their employees. 
Thus, these bills contain provisions 
that encourage employers to engage 
the services of highly qualified third- 
party safety consultants to assist them 
in creating safer workplaces. The legis-
lation also seeks to extend the benefits 
of such worthwhile initiatives as the 
current Voluntary Protection Plan to 
smaller employers; and it increases the 
level of government outreach and tech-
nical help to employers seeking assist-
ance in making their workplaces safer. 
It also provides for increased training 
of OSHA personnel and fosters a great-
er understanding of specific workplace 
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CONGRESSIONAL RECORD — SENATE S13371 November 18, 2005 
safety issues through a unique cross- 
training and exchange program be-
tween OSHA and the business commu-
nity. These last two initiatives are 
predicated on the common sense notion 
that the more we know and the more 
we collaborate toward a common goal, 
the more likely it is that we will 
achieve the desired result. 

While I believe that the interests of 
workplace safety compel us to dra-
matically increase our efforts at en-
couraging voluntary compliance, we 
cannot be unmindful that the Occupa-
tional Safety and Health Act is a regu-
latory statute; and that, like all regu-
lation, there are points at which the 
process becomes adversarial. I cer-
tainly believe there should be a less ad-
versarial process, however, when it 
does occur I believe it needs to be fair 
and regular. In the regulatory context, 
the power and resources of the Federal 
Government can be overwhelming, par-
ticularly to small businesses. We need 
to make sure that the adversarial play-
ing field is a level one, and that the le-
gitimate expectations of fairness and 
regularity of process are adequately 
met. For this reason, the bills which I 
have introduced today contain a num-
ber of provisions aimed at ensuring 
this result. Thus, the bill provides for 
the recovery of attorney’s fees by small 
businesses that prevail in litigation 
against the government in an OSHA 
claim, and codifies procedural flexi-
bility and fairness in the issuance and 
processing of disputed claims. The leg-
islation also recognizes that no one, 
least of all employees, are well served 
by lengthy delays in the resolution of 
contested claims by increasing the size 
of the Review Commission and making 
additional changes designed to insure 
the issuance of more timely decisions. 
The legislation also returns the Review 
Commission to the status of a fully 
independent adjudicatory body as envi-
sioned in the original OSHA legislation 
by insuring that its decisions are ac-
corded appropriate legal deference. The 
legislation also injects some much 
needed flexibility into the administra-
tion and enforcement of the statute by 
permitting the use of alternative, site- 
specific compliance methods, giving in-
spectors a degree of compliance discre-
tion, and encouraging the prompt cor-
rection of certain non-serious viola-
tions. 

In addition to these changes that are 
based upon procedural and regulatory 
fairness, the legislation also contains 
provisions designed to address the root 
cause of many industrial injuries, and 
others aimed at bringing a much-need-
ed measure of simplicity and uni-
formity to our workplace safety laws. 

In the first instance, for too long we 
have held the one-dimensional view 
that work conditions and employer 
practices are the principal, if not ex-
clusive, factors in workplace safety. 
The reality is that unsafe individual 
behavior also has an extraordinary im-
pact. For example, it is estimated that 
47 percent of all serious workplace ac-

cidents, and 40 percent of all workplace 
fatalities involve drugs or alcohol. 
Some 38 to 50 percent of all workers’ 
compensation claims are related to 
drug or alcohol abuse in the workplace. 
An industrial accident typically takes 
only a split second to occur. The safest 
conceivable conditions and systems 
can be rendered useless in that instant 
by an employee whose judgment or re-
actions are impaired. 

Apart from substance abuse, we also 
cannot ignore the fact that any em-
ployer’s safety policies and procedures 
can be rendered useless whenever some-
one breaks the rules. 

If we are serious about workplace 
safety we have to understand that the 
employer is not the only factor in the 
equation. And, if we propose to achieve 
workplace safety solely by regulating 
employer conduct, then we fail to ade-
quately address the entire issue. At a 
minimum, we need to provide employ-
ers some tools and encouragement to 
control the safety-related behavior of 
others. We cannot mandate that em-
ployers take disciplinary action 
against their employees who violate 
safety rules, but we can encourage 
them to enforce such rules appro-
priately and consistently. We likewise 
cannot compel employers to institute 
drug and alcohol testing programs, but 
we can remove the legal barriers to 
their doing so. Today’s legislation, by 
codifying the third party misconduct 
defense, and authorizing the establish-
ment of substance testing, provides ex-
actly the type of tools and encourage-
ment that are necessary. 

It may be the employer’s workplace, 
but workplace safety is everybody’s 
job. We need laws that reflect the fact 
that a safer workplace is everybody’s 
responsibility. For this reason today’s 
legislation also contains a provision 
that allows OSHA to issue citations 
and impose limited fines on employees 
that violate rules and procedures re-
garding the use of company-supplied 
personal protective equipment. As 
noted, the authority here, although 
limited, is nonetheless intended to 
make clear the notion that safety is 
everybody’s responsibility. 

Lastly, our current law provides that 
employers must communicate work-
place hazards to their employees. This 
is an important, and appropriate goal. 
‘‘Communication,’’ however, requires 
the delivery of clear, and meaningful 
information to the recipient. Unfortu-
nately, in many respects our hazard 
communication efforts have become so 
complicated that the complexity 
stands in the way of the original no-
tion that employees need plain infor-
mation about workplace hazards so 
that they can take adequate pre-
cautions to protect themselves. This 
process has become even more com-
plicated by the globalization of our 
economy, and the fact that many haz-
ardous substances routinely in use in 
our workplaces originate outside our 
borders. These are likewise realities 
that we must address, and that the leg-

islation offered today does. Thus, the 
HazCom Simplification and Moderniza-
tion Act that is a part of the legisla-
tive package introduced today provides 
for the simplification of current hazard 
communication standards and it cre-
ates a commission designed to review 
and make recommendations regarding 
the implementation of the global har-
monization of chemical labeling, haz-
ard communication and a variety of re-
lated issues. I am particularly proud of 
the fact that this bill is the product of 
considerable bi-partisan effort, and I 
am particularly pleased to have Sen-
ator MURRAY as its cosponsor. I am 
deeply grateful for all her efforts in 
bringing this legislation to this point. 

It is my belief that the three bills in-
troduced today reflect the correct and 
balanced approach to the goal of in-
creased work place safety that all of us 
want to achieve. 

I ask unanimous consent that the 
text of the bills be printed in the 
RECORD. 

There being no objection, the bills 
were ordered to be printed in the 
RECORD, as follows: 

S. 2065 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; REFERENCES. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Occupational Safety Partnership Act’’. 

(b) REFERENCE.—Whenever in this Act an 
amendment or repeal is expressed in terms of 
an amendment to, or repeal of, a section or 
other provision, the reference shall be con-
sidered to be made to a section or other pro-
vision of the Occupational Safety and Health 
Act of 1970 (29 U.S.C. 651 et seq.). 
SEC. 2. PURPOSE. 

Section 2(b) of the Act (29 U.S.C. 651(b)) is 
amended— 

(1) in paragraph (13), by striking the period 
and inserting ‘‘; and’’; and 

(2) by adding at the end the following: 
‘‘(14) by increasing the joint cooperation of 

employers, employees, and the Secretary of 
Labor in the effort to ensure safe and health-
ful working conditions for employees.’’. 
SEC. 3. THIRD PARTY CONSULTATION SERVICES 

PROGRAM. 
(a) PROGRAM.—The Act (29 U.S.C. 651 et 

seq.) is amended by inserting after section 8 
the following: 
‘‘SEC. 8A. THIRD PARTY CONSULTATION SERV-

ICES PROGRAM. 
‘‘(a) PURPOSE.—It is the purpose of this 

section to encourage employers to conduct 
voluntary safety and health audits using the 
expertise of qualified safety and health con-
sultants and to proactively seek individual-
ized solutions to workplace safety and health 
concerns. 

‘‘(b) ESTABLISHMENT OF PROGRAM.— 
‘‘(1) IN GENERAL.—Not later than 18 months 

after the date of enactment of this section, 
the Secretary shall establish and implement, 
by regulation, a program that qualifies indi-
viduals to provide consultation services to 
employers to assist employers in the identi-
fication and correction of safety and health 
hazards in the workplaces of employers. 

‘‘(2) ELIGIBILITY.—The following individ-
uals shall be eligible to be qualified under 
this program as certified safety and health 
consultants: 

‘‘(A) An individual who is licensed by a 
State authority as a physician, industrial 
hygienist, professional engineer, safety engi-
neer, safety professional, or registered nurse. 
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‘‘(B) An individual who has been employed 

as an inspector for a State plan State or as 
a Federal occupational safety and health in-
spector for not less than a 5-year period. 

‘‘(C) An individual who is qualified in an 
occupational health or safety field by an or-
ganization whose program has been accred-
ited by a nationally recognized private ac-
creditation organization or by the Secretary. 

‘‘(D) An individual who has not less than 10 
years experience in workplace safety and 
health. 

‘‘(E) Other individuals determined to be 
qualified by the Secretary. 

‘‘(3) GEOGRAPHICAL SCOPE OF CONSULTATION 
SERVICES.—A consultant qualified under this 
program may provide consultation services 
in any State. 

‘‘(4) LIMITATION BASED ON EXPERTISE.—A 
consultant qualified under this program may 
only provide consultation services to an em-
ployer with respect to a worksite if the work 
performed at that worksite coincides with 
the particular expertise of the individual. 

‘‘(c) SAFETY AND HEALTH REGISTRY.—The 
Secretary shall develop and maintain a reg-
istry that includes all consultants that are 
qualified under the program under sub-
section (b)(1) to provide the consultation 
services described in subsection (b) and shall 
publish and make such registry readily 
available to the general public. 

‘‘(d) DISCIPLINARY ACTIONS.—The Secretary 
may revoke the status of a consultant, or the 
participation of an employer in the third 
party consultation program, if the Secretary 
determines that the consultant or em-
ployer— 

‘‘(1) has failed to meet the requirements of 
the program; or 

‘‘(2) has committed malfeasance, gross neg-
ligence, collusion or fraud in connection 
with any consultation services provided by 
the qualified consultant. 

‘‘(e) PROGRAM REQUIREMENTS.— 
‘‘(1) GENERAL REQUIREMENTS.—The con-

sultation services described in subsection 
(b), and provided by a consultant qualified 
under this program shall, at a minimum, 
consist of the following elements: 

‘‘(A) A comprehensive, on-site, survey and 
audit of the participating employer’s work-
place and operations by the consultant. 

‘‘(B) The preparation of a consultation re-
port by the consultant. 
The Secretary may, by regulation, prescribe 
additional requirements for qualifying serv-
ices. 

‘‘(2) CONSULTATION REPORT.— 
‘‘(A) IN GENERAL.—Following the consult-

ant’s physical survey of the employer’s 
workplace and operations, the consultant 
shall prepare and deliver to the employer a 
written report summarizing the consultant’s 
health and safety findings and recommenda-
tions. Such consultation report shall, at a 
minimum, contain the following elements: 

‘‘(i) The findings of the consultant’s health 
and safety audit, and, where applicable, ap-
propriate remedial recommendations. 

‘‘(ii) A recommended health and safety pro-
gram and an action plan as described in this 
paragraph. 

The Secretary may, by regulation, prescribe 
additional required elements for qualifying 
reports. 

‘‘(B) AUDIT AND RECOMMENDATIONS.—The 
consultation report shall include an evalua-
tion of the workplace of the participating 
employer to determine if the employer is in 
compliance with the requirements of this 
Act, including any regulations promulgated 
pursuant to this Act. The report shall iden-
tify any practice or condition the consultant 
believes to be a violation of this Act, and 
will set out any appropriate corrective meas-
ures to address such identified practice or 
condition. 

‘‘(C) SAFETY AND HEALTH PROGRAM.—The 
consultation report shall contain a rec-
ommended safety and health plan designed 
to reduce injuries, illness, and fatalities and 
to otherwise manage workplace health and 
safety. Such safety and health program 
shall— 

‘‘(i) be appropriate to the conditions of the 
workplace involved; 

‘‘(ii) be in writing, and contain policies, 
procedures, and practices designed to recog-
nize and protect employees from occupa-
tional safety and health hazards, such proce-
dures to include provisions for the identifica-
tion, evaluation, and prevention or control 
of workplace hazards; 

‘‘(iii) be based upon the professional judg-
ment of the consultant and include such ele-
ments as are necessary to the specific work-
site involved as determined by the consult-
ant and employer; 

‘‘(iv) contain provisions for the periodic re-
view and modification of the program as cir-
cumstances warrant; 

‘‘(v) be developed and implemented with 
the participation of affected employees; 

‘‘(vi) make provision for the effective safe-
ty and health training of all personnel, and 
the dissemination of appropriate health and 
safety information to all personnel; and 

‘‘(vii) contain appropriate procedures for 
the reporting of potential hazards, accidents 
and near accidents 

The Secretary may, by regulation, prescribe 
additional specific elements that may be re-
quired for any qualifying program. 

‘‘(D) ACTION PLAN.—The consultation re-
port shall also contain a written action plan 
that shall— 

‘‘(i) outline the specific steps that must be 
accomplished by the employer prior to re-
ceiving a certificate of compliance; 

‘‘(ii) be established in consultation with 
the employer; and 

‘‘(iii) address in detail— 
‘‘(I) the employer’s correction of all identi-

fied safety and health conditions or practices 
that are in violation of this Act, with appli-
cable timeframes; and 

‘‘(II) the steps necessary for the employer 
to implement an effective safety and health 
program, with applicable timeframes. 

‘‘(3) CERTIFICATE OF COMPLIANCE.—Upon 
completion of the steps described in the Ac-
tion Plan the qualified consultant shall issue 
to the employer a Certificate of Compliance 
in a form prescribed by the Secretary. 

‘‘(f) EXEMPTION FROM CIVIL PENALTIES FOR 
COMPLIANCE.— 

‘‘(1) IN GENERAL.—If an employer receives a 
certificate of compliance, the employer shall 
be exempt from the assessment of any civil 
penalty under section 17 for a period of 2 
years after the date on which the employer 
receives such certificate. 

‘‘(2) EXCEPTIONS.—An employer shall not 
be exempt under paragraph (1)— 

‘‘(A) if the employer has not made a good 
faith effort to remain in compliance as re-
quired under the certificate of compliance; 
or 

‘‘(B) if there has been a fundamental 
change in the hazards of the workplace after 
the issuance of the certificate. 

‘‘(g) RIGHT TO INSPECT.—Nothing in this 
section shall be construed to affect the 
rights of the Secretary to inspect and inves-
tigate worksites covered by a certificate of 
compliance. 

‘‘(h) RENEWAL REQUIREMENTS.—An em-
ployer that is granted a certificate of com-
pliance under this section may receive a 2 
year renewal of the certificate if a qualified 
consultant conducts a complete onsite safety 
and health survey to ensure that the safety 
and health program has been effectively 
maintained or improved, workplace hazards 

are under control, and elements of the safety 
and health program are operating effec-
tively. 

‘‘(i) NON-FIXED WORKSITES.—With respect 
to employer worksites that do not have a 
fixed location, a certificate of compliance 
shall only apply to that worksite which sat-
isfies the criteria under this section and such 
certificate shall not be portable to any other 
worksite. This section shall not apply to em-
ployers that perform essentially the same 
work, utilizing the same equipment, at each 
non-fixed worksite. 

‘‘(j) ACCESS TO RECORDS.—Any records re-
lating to consultation services provided by 
an individual qualified under this program, 
or records, reports, or other information pre-
pared in connection with safety and health 
inspections, audits, or reviews conducted by 
or for an employer and not required under 
this Act, shall not be admissible in a court of 
law or administrative proceeding or enforce-
ment proceeding against the employer ex-
cept that such records may be used as evi-
dence for purposes of a disciplinary action 
under subsection (d).’’. 
SEC. 4. PREVENTION OF ALCOHOL AND SUB-

STANCE ABUSE. 
The Act (29 U.S.C. 651 et seq.) is amended 

by adding at the end the following: 
‘‘SEC. 34. ALCOHOL AND SUBSTANCE ABUSE 

TESTING. 
‘‘(a) PROGRAM PURPOSE.—In order to secure 

a safe workplace, employers may establish 
and carry out an alcohol and substance 
abuse testing program in accordance with 
subsection (b). 

‘‘(b) FEDERAL GUIDELINES.— 
‘‘(1) REQUIREMENTS.—An alcohol and sub-

stance abuse testing program described in 
subsection (a) shall meet the following re-
quirements: 

‘‘(A) SUBSTANCE ABUSE.—A substance abuse 
testing program shall permit the use of on-
site or offsite testing. 

‘‘(B) ALCOHOL.—The alcohol testing compo-
nent of the program shall take the form of 
alcohol breath analysis and shall conform to 
any guidelines developed by the Secretary of 
Transportation for alcohol testing of mass 
transit employees under the Department of 
Transportation and Related Agencies Appro-
priations Act, 1992. 

‘‘(2) DEFINITION.—For purposes of this sec-
tion the term ‘alcohol and substance abuse 
testing program’ means any program under 
which test procedures are used to take and 
analyze blood, breath, hair, urine, saliva, or 
other body fluids or materials for the pur-
pose of detecting the presence or absence of 
alcohol or a drug or its metabolites. In the 
case of urine testing, the confirmation tests 
must be performed in accordance with the 
mandatory guidelines for Federal workplace 
testing programs published by the Secretary 
of Health and Human Services on April 11, 
1988, at section 11979 of title 53, Code of Fed-
eral Regulations (including any amendments 
to such guidelines). Proper laboratory proto-
cols and procedures shall be used to assure 
accuracy and fairness, and, laboratories 
must be subject to the requirements of sub-
part B of the mandatory guidelines, State 
certification, the Clinical Laboratory Im-
provements Act of the College of American 
Pathologists. 

‘‘(c) TEST REQUIREMENTS.—This section 
shall not be construed to prohibit an em-
ployer from requiring— 

‘‘(1) an applicant for employment to sub-
mit to and pass an alcohol or substance 
abuse test before employment by the em-
ployer; or 

‘‘(2) an employee, including managerial 
personnel, to submit to and pass an alcohol 
or substance abuse test— 

‘‘(A) on a for-cause basis or where the em-
ployer has reasonable suspicion to believe 

VerDate Mar 15 2010 20:52 Jan 30, 2014 Jkt 081600 PO 00000 Frm 00090 Fmt 0624 Sfmt 0634 E:\2005SENATE\S18NO5.REC S18NO5m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S13373 November 18, 2005 
that such employee is using or is under the 
influence of alcohol or a controlled sub-
stance; 

‘‘(B) where such test is administered as 
part of a scheduled medical examination; 

‘‘(C) in the case of an accident or incident, 
involving the actual or potential loss of 
human life, bodily injury, or property dam-
age; 

‘‘(D) during the participation of an em-
ployee in an alcohol or substance abuse 
treatment program, and for a reasonable pe-
riod of time (not to exceed 5 years) after the 
conclusion of such program; or 

‘‘(E) on a random selection basis in work 
units, locations, or facilities. 

‘‘(d) CONSTRUCTION.—Nothing in this sec-
tion shall be construed to require an em-
ployer to establish an alcohol and substance 
abuse testing program for applicants or em-
ployees or make employment decisions based 
on such test results. 

‘‘(e) PREEMPTION.—The provisions of this 
section shall preempt any provision of State 
law to the extent that such State law is in-
consistent with this section. 

‘‘(f) INVESTIGATIONS.—The Secretary is au-
thorized to conduct testing of employees (in-
cluding managerial personnel) of an em-
ployer for use of alcohol or controlled sub-
stances during any investigations of a work- 
related fatality or serious injury. Such test-
ing shall be done as soon as practicable after 
the incident giving rise to such work-related 
fatality or serious injury.’’. 
SEC. 5. VOLUNTARY PROTECTION PROGRAMS. 

(a) COOPERATIVE AGREEMENTS.—The Sec-
retary of Labor shall establish cooperative 
agreements with employers to encourage the 
establishment of comprehensive safety and 
health management systems that include— 

(1) requirements for systematic assessment 
of hazards; 

(2) comprehensive hazard prevention, miti-
gation, and control programs; 

(3) active and meaningful management and 
employee participation in the voluntary pro-
gram described in subsection (b); and 

(4) employee safety and health training. 
(b) VOLUNTARY PROTECTION PROGRAM.— 
(1) IN GENERAL.—The Secretary of Labor 

shall establish and carry out a voluntary 
protection program (consistent with sub-
section (a)) to encourage excellence and rec-
ognize the achievement of excellence in both 
the technical and managerial protection of 
employees from occupational hazards. 

(2) PROGRAM REQUIREMENT.—The voluntary 
protection program shall include the fol-
lowing: 

(A) APPLICATION.—Employers who volun-
teer under the program shall be required to 
submit an application to the Secretary of 
Labor demonstrating that the worksite with 
respect to which the application is made 
meets such requirements as the Secretary of 
Labor may require for participation in the 
program. 

(B) ONSITE EVALUATIONS.—There shall be 
onsite evaluations by representatives of the 
Secretary of Labor to ensure a high level of 
protection of employees. The onsite visits 
shall not result in enforcement of citations 
under the Occupational Safety and Health 
Act of 1970 (29 U.S.C. 651 et seq.). 

(C) INFORMATION.—Employers who are ap-
proved by the Secretary of Labor for partici-
pation in the program shall assure the Sec-
retary of Labor that information about the 
safety and health program shall be made 
readily available to the Secretary of Labor 
to share with employees. 

(D) REEVALUATIONS.—Periodic reevalua-
tions by the Secretary of Labor of the em-
ployers shall be required for continued par-
ticipation in the program. 

(3) EXEMPTIONS.—A site with respect to 
which a program has been approved shall, 

during participation in the program be ex-
empt from inspections or investigations and 
certain paperwork requirements to be deter-
mined by the Secretary of Labor, except that 
this paragraph shall not apply to inspections 
or investigations arising from employee 
complaints, fatalities, catastrophes, or sig-
nificant toxic releases. 
SEC. 6. EXPANDED ACCESS TO VVP FOR SMALL 

BUSINESSES. 
The Secretary of Labor shall establish and 

implement, by regulation, a program to in-
crease participation by small businesses (as 
the term is defined by the Administrator of 
the Small Business Administration) in the 
voluntary protection program through out-
reach and assistance initiatives and the de-
velopment of program requirements that ad-
dress the needs of small businesses. 
SEC. 7. TECHNICAL ASSISTANCE PROGRAM. 

(a) IN GENERAL.—Section 21(c) of the Act 
(29 U.S.C. 670(c)) is amended— 

(1) by striking ‘‘(c) The’’ and inserting 
‘‘(c)(1) The’’; 

(2) by striking ‘‘(1) provide’’ and inserting 
‘‘(A) provide’’; 

(3) by striking ‘‘(2) consult’’ and inserting 
‘‘(B) consult’’; and 

(4) by adding at the end the following: 
‘‘(2)(A) The Secretary shall, through the 

authority granted under section 7(c) and 
paragraph (1), enter into cooperative agree-
ments with States for the provision of con-
sultation services by such States to employ-
ers concerning the provision of safe and 
healthful working conditions. 

‘‘(B)(i) As provided in clause (ii), the Sec-
retary shall reimburse a State that enters 
into a cooperative agreement under subpara-
graph (A) in an amount that equals 90 per-
cent of the costs incurred by the State for 
the provision of consultation services under 
such agreement. 

‘‘(ii) A State shall be reimbursed by the 
Secretary for 90 percent of the costs incurred 
by the State for the provision of— 

‘‘(I) training approved by the Secretary for 
State personnel operating under a coopera-
tive agreement; and 

‘‘(II) specified out-of-State travel expenses 
incurred by such personnel. 

‘‘(iii) A reimbursement paid to a State 
under this subparagraph shall be limited to 
costs incurred by such State for the provi-
sion of consultation services under this para-
graph and the costs described in clause (ii).’’. 

(b) PILOT PROGRAM.—Section 21 of the Act 
(29 U.S.C. 670) is amended by adding at the 
end the following: 

‘‘(e)(1) Not later than 90 days after the date 
of enactment of this subsection, the Sec-
retary shall establish and carry out a pilot 
program in 3 States to provide expedited 
consultation services, with respect to the 
provision of safe and healthful working con-
ditions, to employers that are small busi-
nesses (as the term is defined by the Admin-
istrator of the Small Business Administra-
tion). The Secretary shall carry out the pro-
gram for a period not to exceed 2 years. 

‘‘(2) The Secretary shall provide consulta-
tion services under paragraph (1) not later 
than 4 weeks after the date on which the 
Secretary receives a request from an em-
ployer. 

‘‘(3) The Secretary may impose a nominal 
fee to an employer requesting consultation 
services under paragraph (1). The fee shall be 
in an amount determined by the Secretary. 
Employers paying a fee shall receive priority 
consultation services by the Secretary. 

‘‘(4) In lieu of issuing a citation under sec-
tion 9 to an employer for a violation found 
by the Secretary during a consultation under 
paragraph (1), the Secretary shall permit the 
employer to carry out corrective measures 
to correct the conditions causing the viola-

tion. The Secretary shall conduct not more 
than 2 visits to the workplace of the em-
ployer to determine if the employer has car-
ried out the corrective measures. The Sec-
retary shall issue a citation as prescribed 
under section 5 if, after such visits, the em-
ployer has failed to carry out the corrective 
measures. 

‘‘(5) Not later than 90 days after the termi-
nation of the program under paragraph (1), 
the Secretary shall prepare and submit a re-
port to the appropriate committees of Con-
gress that contains an evaluation of the im-
plementation of the pilot program.’’. 
SEC. 8. CONTINUING EDUCATION AND PROFES-

SIONAL CERTIFICATION FOR CER-
TAIN OCCUPATIONAL SAFETY AND 
HEALTH ADMINISTRATION PER-
SONNEL. 

Section 8 of the Act (29 U.S.C. 657) is 
amended by adding at the end the following: 

‘‘(i) Any Federal employee responsible for 
enforcing this Act shall, not later than 2 
years after the date of enactment of this sub-
section or 2 years after the initial employ-
ment of the employee involved, meet the eli-
gibility requirements prescribed under sub-
section (b)(2) of section 8A. 

‘‘(j) The Secretary shall ensure that any 
Federal employee responsible for enforcing 
this Act who carries out inspections or in-
vestigations under this section, receive pro-
fessional education and training at least 
every 5 years as prescribed by the Sec-
retary.’’. 
SEC. 9. OSHA AND INDUSTRY TRAINING EX-

CHANGE DEMONSTRATION PRO-
GRAM. 

(a) IN GENERAL.—The Secretary of Labor, 
acting through the Occupational Safety and 
Health Administration, is authorized to de-
velop and implement at least one training 
and educational exchange program with a 
specialty trade in the construction industry 
for the purpose of— 

(1) facilitating the exchange of expertise 
and ideas related to the interpretation, ap-
plication, and implementation of Federal oc-
cupational safety and health standards and 
regulations applicable to the specialty trade 
involved (referred to in this section as 
‘‘OSHA Rules’’); 

(2) improving collaboration and coordina-
tion between the Occupational Safety and 
Health Administration and such specialty 
trade regarding OSHA Rules; 

(3) identifying OSHA Rules which the spe-
cialty trade and Occupational Safety and 
Health Administration compliance officers 
have repeatedly found to be difficult to in-
terpret, apply, or implement; 

(4) allowing qualified safety directors from 
the specialty trade to train such compliance 
officers and others within the Administra-
tion responsible for writing and interpreting 
OSHA Rules, both on the jobsite and off, on 
the unique nature of the specialty trade and 
the difficulties contractors and safety direc-
tors encounter when attempting to comply 
with OSHA Rules as well as the best prac-
tices within the specialty trade; 

(5) seeking the means to ensure greater 
compliance with the identified OSHA Rules, 
and reducing the number of citations based 
on any misunderstanding by such compli-
ance officers as to the scope and application 
of an OSHA Rule or the unique nature of the 
workplace construction; and 

(6) establishing within the Occupational 
Safety and Health Administration Training 
Institute a trade-specific curriculum to be 
taught jointly by qualified trade safety di-
rectors and compliance officers. 

(b) INITIAL PROGRAM.—The initial training 
and educational exchange program shall be 
established under subsection (a) with the 
masonry construction industry. 
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(c) REPORTS.—Upon the expiration of the 2- 

year program under subsection (a), the Ad-
ministrator of the Occupational Safety and 
Health Administration, jointly with spe-
cialty trades that participate in programs 
under such subsection, shall prepare and sub-
mit to the Committee on Health, Education, 
Labor, and Pensions of the Senate and the 
Committee on Education and Workforce of 
the House of Representatives a report on the 
activities and results of the training and 
educational exchange program. 

(d) DEFINITION.—In this section, the term 
‘‘qualified safety director’’ means an indi-
vidual who has, at a minimum, taken the 10- 
hour Occupational Safety and Health Admin-
istration course and been employed a min-
imum of 5 years as a safety director in the 
construction industry. 

(e) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated, 
such sums as may be necessary to carry out 
this section. 

(f) TERMINATION.—The programs estab-
lished under subsection (a) shall terminate 
on the date that is 2 years after the date on 
which the first program is so established. 

S. 2066 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; REFERENCES. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Occupational Safety Fairness Act’’. 

(b) REFERENCE.—Whenever in this Act an 
amendment or repeal is expressed in terms of 
an amendment to, or repeal of, a section or 
other provision, the reference shall be con-
sidered to be made to a section or other pro-
vision of the Occupational Safety and Health 
Act of 1970 (29 U.S.C. 651 et seq.). 
SEC. 2. WORKSITE-SPECIFIC COMPLIANCE METH-

ODS. 
Section 9 of the Act (29 U.S.C. 658) is 

amended by adding at the end the following: 
‘‘(d) A citation issued under subsection (a) 

to an employer who violates section 5, any 
standard, rule, or order promulgated pursu-
ant to section 6, or any regulation promul-
gated under this Act shall be vacated if such 
employer demonstrates that the employees 
of such employer were protected by alter-
native methods that are substantially equiv-
alent or more protective of the safety and 
health of the employees than the methods 
required by such standard, rule, order, or 
regulation in the factual circumstances un-
derlying the citation. 

‘‘(e) Subsection (d) shall not be construed 
to eliminate or modify other defenses that 
may exist to any citation.’’. 
SEC. 3. DISCRETIONARY COMPLIANCE ASSIST-

ANCE. 
Subsection (a) of section 9 of the Act (29 

U.S.C. 658(a)) is amended— 
(1) by striking the last sentence; 
(2) by striking ‘‘If, upon’’ and inserting ‘‘(1) 

If, upon’’; and 
(3) by adding at the end the following: 
‘‘(2) Nothing in this Act shall be construed 

as prohibiting the Secretary or the author-
ized representative of the Secretary from 
providing technical or compliance assistance 
to an employer in correcting a violation dis-
covered during an inspection or investiga-
tion under this Act without issuing a cita-
tion, as prescribed in this section. 

‘‘(3) The Secretary or the authorized rep-
resentative of the Secretary— 

‘‘(A) may issue a warning in lieu of a cita-
tion with respect to a violation that has no 
significant relationship to employee safety 
or health; and 

‘‘(B) may issue a warning in lieu of a cita-
tion in cases in which an employer in good 
faith acts promptly to abate a violation if 
the violation is not a willful or repeated vio-
lation.’’. 

SEC. 4. EXPANDED INSPECTION METHODS. 
(a) PURPOSE.—It is the purpose of this sec-

tion to empower the Secretary of Labor to 
achieve increased employer compliance by 
using, at the Secretary’s discretion, more ef-
ficient and effective means for conducting 
inspections. 

(b) GENERAL.—Section 8(f) of the Act (29 
U.S.C. 657(f) is amended— 

(1) by adding at the end the following: 
‘‘(3) The Secretary or an authorized rep-

resentative of the Secretary may, as a meth-
od of investigating an alleged violation or 
danger under this subsection, attempt, if fea-
sible, to contact an employer by telephone, 
facsimile, or other appropriate methods to 
determine whether— 

‘‘(A) the employer has taken corrective ac-
tions with respect to the alleged violation or 
danger; or 

‘‘(B) there are reasonable grounds to be-
lieve that a hazard exists. 

‘‘(4) The Secretary is not required to con-
duct an inspection under this subsection if 
the Secretary believes that a request for an 
inspection was made for reasons other than 
the safety and health of the employees of an 
employer or that the employees of an em-
ployer are not at risk.’’. 
SEC. 5. OCCUPATIONAL SAFETY AND HEALTH RE-

VIEW COMMISSION. 
(a) INCREASE IN NUMBER OF MEMBERS AND 

REQUIREMENT FOR MEMBERSHIP.—Section 12 
of the Act (29 U.S.C. 661) is amended— 

(1) in the second sentence of subsection 
(a)— 

(A) by striking ‘‘three members’’ and in-
serting ‘‘five members’’; and 

(B) by inserting ‘‘legal’’ before ‘‘training’’; 
(2) in the first sentence of subsection (b), 

by striking ‘‘except that’’ and all that fol-
lows through the period and inserting the 
following: ‘‘except that the President may 
extend the term of a member for no more 
than 365 consecutive days to allow a continu-
ation in service at the pleasure of the Presi-
dent after the expiration of the term of that 
member until a successor nominated by the 
President has been confirmed to serve. Any 
vacancy caused by the death, resignation, or 
removal of a member before the expiration of 
a term for which a member was appointed 
shall be filled only for the remainder of such 
term.’’; and 

(3) by striking subsection (f), and inserting 
the following: 

‘‘(f) For purposes of carrying out its func-
tions under this Act, two members of the 
Commission shall constitute a quorum and 
official action can be taken only on the af-
firmative vote of at least a majority of the 
members participating but in no case fewer 
than two.’’. 

(b) NEW POSITIONS.—Of the two vacancies 
for membership on the Occupational Safety 
and Health Review Commission created by 
subsection (a)(1)(A), one shall be appointed 
by the President for a term expiring on April 
27, 2009, and the other shall be appointed by 
the President for a term expiring on April 27, 
2011. 

(c) EFFECTIVE DATE FOR LEGAL TRAINING 
REQUIREMENT.—The amendment made by 
subsection (a)(1)(B), requiring a member of 
the Commission to be qualified by reason of 
a background in legal training, shall apply 
beginning with the two vacancies referred to 
in subsection (b) and all subsequent appoint-
ments to the Commission. 
SEC. 6. AWARD OF ATTORNEYS’ FEES AND COSTS. 

The Act (29 U.S.C. 651 et seq.) is amended 
by redesignating sections 32, 33, and 34 as 
sections 33, 34, and 35, respectively, and by 
inserting after section 31 the following new 
section: 

‘‘AWARD OF ATTORNEYS’ FEES AND COSTS 
‘‘SEC. 32. 

‘‘(a) ADMINISTRATIVE PROCEEDINGS.—An 
employer who— 

‘‘(1) is the prevailing party in any adver-
sary adjudication instituted under this Act, 
and 

‘‘(2) had not more than 100 employees and 
a net worth of not more than $7,000,000 at the 
time the adversary adjudication was initi-
ated, 
shall be awarded fees and other expenses as 
a prevailing party under section 504 of title 
5, United States Code, in accordance with 
the provisions of that section, but without 
regard to whether the position of the Sec-
retary was substantially justified or special 
circumstances make an award unjust. For 
purposes of this section the term ‘adversary 
adjudication’ has the meaning given that 
term in section 504(b)(1)(C) of title 5, United 
States Code. 

‘‘(b) PROCEEDINGS.—An employer who— 
‘‘(1) is the prevailing party in any pro-

ceeding for judicial review of any action in-
stituted under this Act, and 

‘‘(2) had not more than 100 employees and 
a net worth of not more than $7,000,000 at the 
time the action addressed under subsection 
(1) was filed, 
shall be awarded fees and other expenses as 
a prevailing party under section 2412(d) of 
title 28, United States Code, in accordance 
with the provisions of that section, but with-
out regard to whether the position of the 
United States was substantially justified or 
special circumstances make an award unjust. 
Any appeal of a determination of fees pursu-
ant to subsection (a) of this subsection shall 
be determined without regard to whether the 
position of the United States was substan-
tially justified or special circumstances 
make an award unjust. 

‘‘(c) APPLICABILITY.— 
‘‘(1) COMMISSION PROCEEDINGS.—Subsection 

(a) shall apply to proceedings commenced on 
or after the date of enactment of this sec-
tion. 

‘‘(2) COURT PROCEEDINGS.—Subsection (b) 
shall apply to proceedings for judicial review 
commenced on or after the date of enact-
ment of this section.’’. 
SEC. 7. JUDICIAL DEFERENCE. 

Section 11(a) of the Act (29 U.S.C. 660(a)) is 
amended in the sixth sentence by inserting 
before the period the following: ‘‘, and the 
conclusions of the Commission with respect 
to questions of law that are subject to agen-
cy deference under governing court prece-
dent shall be given deference if reasonable’’. 
SEC. 8. CONTESTING CITATIONS UNDER THE OC-

CUPATIONAL SAFETY AND HEALTH 
ACT OF 1970. 

(a) IN GENERAL.—Section 10 of the Act (29 
U.S.C. 659) is amended— 

(1) in the second sentence of subsection (a), 
by inserting after ‘‘assessment of penalty’’ 
the following: ‘‘(unless such failure results 
from mistake, inadvertence, surprise, or ex-
cusable neglect)’’; and 

(2) in the second sentence of subsection (b), 
by inserting after ‘‘assessment of penalty’’ 
the following: ‘‘(unless such failure results 
from mistake, inadvertence, surprise, or ex-
cusable neglect)’’. 

(b) EFFECTIVE DATE.—The amendments 
made by this section shall apply to a cita-
tion or proposed assessment of penalty 
issued by the Occupational Safety and 
Health Administration that is issued on or 
after the date of the enactment of this Act. 
SEC. 9. RIGHT TO CORRECT VIOLATIVE CONDI-

TION. 
Section 9 of the Act (29 U.S.C. 658), as 

amended by section 2, is amended by adding 
at the end the following: 

‘‘(f) The Commission may not assess a pen-
alty under section 17(c) for a non-serious vio-
lation that is not repeated or willful if the 
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employer corrects the violative condition 
and provides the Secretary an abatement 
certification within 72 hours.’’. 
SEC. 10. WRITTEN STATEMENT TO EMPLOYER 

FOLLOWING INSPECTION. 
Section 8 of the Act (29 U.S.C. 657) is 

amended by adding at the end the following: 
‘‘(i) At the closing conference after the 

completion of an inspection, the inspector 
shall— 

‘‘(1) inform the employer or a representa-
tive of the employer of the right of such em-
ployer to request a written statement de-
scribed in paragraph (2); and 

‘‘(2) provide to the employer or a rep-
resentative of the employer, upon the re-
quest of such employer or representative, 
with a written statement that clearly and 
concisely provides the following informa-
tion: 

‘‘(A) The results of the inspection, includ-
ing each alleged hazard, if any, and each ci-
tation that will be issued, if any. 

‘‘(B) The right of the employer to contest 
a citation, a penalty assessment, an amended 
citation, and an amended penalty assess-
ment. 

‘‘(C) An explanation of the procedure to 
follow in order to contest a citation and a 
penalty assessment, including when and 
where to contest a citation and the required 
contents of the notice of intent to contest. 

‘‘(D) The Commission’s responsibility to 
affirm, modify, or vacate the citation and 
proposed penalty, if any. 

‘‘(E) The informal review process. 
‘‘(F) The procedures before the Occupa-

tional Safety and Health Review Commis-
sion. 

‘‘(G) The right of the employer to seek ju-
dicial review. 

‘‘(j) No monetary penalty may be assessed 
with respect to any violation not identified 
in the written statement requested under 
subsection (i).’’. 
SEC. 11. TIME PERIODS FOR ISSUING CITATIONS. 

Section— 
(1) 9(a) of the Act (29 U.S.C. 658(a)) is 

amended— 
(A) by striking ‘‘upon inspection’’ and in-

serting ‘‘upon the initiation of inspection’’; 
(B) by striking ‘‘with reasonable prompt-

ness’’ and inserting ‘‘within thirty working 
days’’; and 

(C) by inserting after the first sentence, 
the following: ‘‘Such 30 day period may be 
waived by the Secretary for good cause 
shown, including, but not limited to, cases 
involving death, novel issues, large or com-
plex worksites, or pursuant to an agreement 
by the parties to extend such period.’’; and 

(2) 10(a) of the Act (29 U.S.C. 659(a)) is 
amended— 

(B) by striking ‘‘within a reasonable time’’ 
and inserting ‘‘within thirty days’’; and 

(C) by inserting after the first sentence, 
the following: ‘‘Such 30 days period may be 
waived by the Secretary for good cause 
shown, including, but not limited to, cases 
involving death, novel issues, large or com-
plex worksites, or pursuant to an agreement 
by the parties to extend such period.’’. 
SEC. 12. TIME PERIODS FOR CONTESTING CITA-

TIONS. 
Section 10 of the Act (29 U.S.C. 659) is 

amended by striking ‘‘fifteen’’ each place it 
appears and inserting ‘‘thirty’’. 
SEC. 13. PENALTIES. 

Section 17 of the Act (29 U.S.C. 666) is 
amended by inserting the following: 

‘‘(m) The Secretary shall not use ‘other 
than serious’ citations as a basis for issuing 
repeat or willful citations.’’. 
SEC. 14. UNANTICIPATED CONDUCT. 

Section 9 of the Act (29 U.S.C. 658) is 
amended by adding at the end the following: 

‘‘(d) No citation may be issued under this 
section for any violation that is the result of 

actions by any person that are contrary to 
established, communicated, and enforced 
work rules that would have prevented the 
violation. This subsection shall not be con-
strued to eliminate or modify elements of 
proof currently required to support a cita-
tion.’’. 
SEC. 15. ADOPTION OF NON-GOVERNMENTAL 

STANDARDS. 
The Act (29 U.S.C. 651 et seq.) is amended 

by adding after section 4 the following: 
‘‘SEC. 4A. ADOPTION OF NON-GOVERNMENTAL 

STANDARDS. 
‘‘The Secretary shall not promulgate or 

enforce any finding, guideline, standard, 
limit, rule, or regulation that is subject to 
incorporation by reference, or modification, 
as the result of a determination reached by 
any organization, unless the Secretary af-
firmatively finds that the determination has 
been made by an organization and procedure 
that complies with the requirements of sec-
tion 3(9). Such finding and a summary of its 
basis shall be published in the Federal Reg-
ister and shall be deemed a final agency ac-
tion subject to review by a United States 
District Court in accordance with section 706 
of title 5, United States Code.’’. 
SEC. 16. EMPLOYEE RESPONSIBILITY. 

The Act (29 U.S.C. 651 et seq.) is amended 
by adding after section 9 the following: 
‘‘SEC. 9A. EMPLOYEE RESPONSIBILITY. 

‘‘(a) IN GENERAL.—Notwithstanding any 
other provision of this Act, an employee 
who, with respect to employer-provided per-
sonal protective equipment, willfully vio-
lates any requirement of section 5 or any 
standard, rule, or order promulgated pursu-
ant to section 6, or any regulation prescribed 
pursuant to this Act, may be assessed a civil 
penalty, as determined by the Secretary, but 
not to exceed $50 for each violation. 

‘‘(b) CITATIONS.—If, upon inspection or in-
vestigation, the Secretary or the authorized 
representative of the Secretary believes that 
an employee of an employer has, with re-
spect to employer-provided personal protec-
tive equipment, violated any requirement of 
section 5 or any standard, rule, or order pro-
mulgated pursuant to section 6, or any regu-
lation prescribed pursuant to this Act, the 
Secretary shall within 30 days issue a cita-
tion to the employee. Each citation shall be 
in writing and shall describe with particu-
larity the nature of the violation, including 
a reference to the provision of this Act, 
standard, rule, regulation, or order alleged 
to have been violated. No citation may be 
issued under this section after the expiration 
of 6 months following the occurrence of any 
violation. 

‘‘(c) NOTIFICATION.— 
‘‘(1) IN GENERAL.—The Secretary shall no-

tify an employee— 
‘‘(A) by certified mail of a citation under 

subsection (b) and the proposed penalty; and 
‘‘(B) that such employee has 30 working 

days within which to notify the Secretary 
that the employee wishes to contest the cita-
tion or proposed penalty. 

‘‘(2) FINAL ORDER.—If an employee does not 
file a notification described in paragraph 
(1)(B) with the Secretary within 30 working 
days, the citation and proposed penalty 
shall— 

‘‘(A) be deemed a final order of the Com-
mission; and 

‘‘(B) not be subject to review by any court 
or agency. 

‘‘(d) CONTESTING OF CITATION.— 
‘‘(1) IN GENERAL.—If an employee files a no-

tification described in paragraph (1)(B) with 
the Secretary within 30 working days, the 
Secretary shall immediately advise the Com-
mission of such notification, and the Com-
mission shall afford the employee an oppor-
tunity for a hearing in accordance with sec-
tion 554 of title 5, United States Code. 

‘‘(2) ISSUANCE OF FINAL ORDER.—The Com-
mission, after a hearing described in para-
graph (1), shall issue an order, based on find-
ings of fact, affirming, modifying, or 
vacating the Secretary’s citation or proposed 
penalty, or directing other appropriate re-
lief. Such order shall become final 30 days 
after issuance of the order.’’. 

S. 2067 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘HazCom 
Simplification and Modernization Act of 
2005’’. 
SEC. 2. PURPOSE. 

It is the purpose of this Act to assist chem-
ical manufacturers and importers in pre-
paring material safety data sheets pursuant 
to the requirements of the Hazard Commu-
nication standard published at section 
1910.1200 of title 29, Code of Federal Regula-
tions, and the Hazard Communication stand-
ard published at part 47 of title 30, Code of 
Federal Regulations, and to improve the ac-
curacy, consistency, and comprehensibility 
of such material safety data sheets and to es-
tablish a Commission for the purpose of 
studying and making recommendations re-
garding the implementation of the United 
Nations’ Globally Harmonized System of 
Classification and Labeling of Chemicals. 
SEC. 3. HAZARD COMMUNICATION. 

(a) IN GENERAL.— 
(1) MODEL MATERIAL SAFETY DATA SHEETS 

FOR HIGHLY HAZARDOUS CHEMICALS.—The Sec-
retary of Labor shall develop model material 
safety data sheets for the list of highly haz-
ardous chemicals contained in Appendix A to 
the Process Safety Management of Highly 
Hazardous Chemicals standard published at 
section 1910.119 of title 29, Code of Federal 
Regulations. Such model material safety 
data sheets shall— 

(A) comply with the requirements of the 
Hazard Communication standard published 
at section 1910.100 of such title 29 and the 
Hazard Communication standard published 
at part 47 of title 30, Code of Federal Regula-
tions; 

(B) be presented in a consistent format 
that enhances the reliability and comprehen-
sibility of information about chemical haz-
ards in the workplace and protective meas-
ures; and 

(C) be made available to the public, includ-
ing through posting on the Occupational 
Safety and Health Administration’s website 
and the Mine Safety and Health Administra-
tion’s website, within 18 months after the 
date of enactment of this Act. 

(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed to— 

(A) modify or amend the Hazard Commu-
nication standard published at section 
1910.1200 of title 29, Code of Federal Regula-
tions, the Process Safety Management of 
Highly Hazardous Chemicals standard pub-
lished at section 1910.119 of such title 29, the 
Hazard Communication standard published 
at part 47 of title 30, Code of Federal Regula-
tions, or any other provision of law; and 

(B) authorize the Secretary of Labor to in-
clude in the model material safety data 
sheet developed under this subsection any 
suggestion or recommendation as to permis-
sible or appropriate workplace exposure lev-
els for these chemicals, except as required by 
the Hazard Communication standard pub-
lished at section 1910.1200 of such title 29, and 
the Hazard Communication standard pub-
lished at part 47 of title 30, Code of Federal 
Regulations. 

(3) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
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the Department of Labor such sums as may 
be necessary to carry out this subsection. 

(b) GLOBALLY HARMONIZED SYSTEM COMMIS-
SION.— 

(1) ESTABLISHMENT.—Not later than 6 
months after the date of enactment of this 
Act, there shall be established a commission, 
to be known as the Global Harmonization 
Commission (referred to in this subsection as 
the ‘‘Commission’’), to consider the imple-
mentation of the United Nations Globally 
Harmonized System of Classification and La-
beling of Chemicals to improve chemical 
hazard communication and to make rec-
ommendations to Congress. 

(2) MEMBERSHIP.—The Commission shall be 
composed of 17 members of whom— 

(A) 1 shall be the Secretary of Labor (re-
ferred to in this Act as the ‘‘Secretary’’); 

(B) 1 shall be the Secretary of Transpor-
tation; 

(C) 1 shall be the Secretary of Health and 
Human Services; 

(D) 1 shall be the Administrator of the En-
vironmental Protection Agency; 

(E) 1 shall be the Chairman of the Con-
sumer Product Safety Commission; 

(F) 1 shall be the Chairman of the Chem-
ical Safety and Hazard Investigation Board 
(or his or her designee); 

(F) 11 shall be appointed by the Secretary 
of Labor, of whom— 

(i) 2 shall be representatives of manufac-
turers of hazardous chemicals, including a 
representative of small businesses; 

(ii) 2 shall be representatives of employers 
who are extensive users of hazardous chemi-
cals supplied by others, including a rep-
resentative of small businesses; 

(iii) 2 shall be representatives of labor or-
ganizations; 

(iv) 2 shall be individuals who are qualified 
in an occupational health or safety field by 
an organization whose program has been ac-
credited by a nationally recognized private 
accreditation organization or by the Sec-
retary, who have expertise in chemical haz-
ard communications; 

(v) 1 shall be a representative of mining in-
dustry employers; 

(vi) 1 shall be a representative of mining 
industry employees; and 

(vii) 1 shall be a safety and health profes-
sional with expertise in mining. 

(3) CHAIR AND VICE-CHAIR.—The members of 
the Commission shall select a chair and vice- 
chair from among its members. 

(4) DUTIES.— 
(A) STUDY AND RECOMMENDATIONS.—The 

Commission shall conduct a thorough study 
of, and shall develop recommendations on, 
the following issues relating to the global 
harmonization of hazardous chemical com-
munication: 

(i) Whether the United States should adopt 
any or all of the elements of the United Na-
tion’s Globally Harmonized System of Clas-
sification and Labeling of Chemicals (re-
ferred to in this subsection and the ‘‘Glob-
ally Harmonized System’’). 

(ii) How the Globally Harmonized System 
should be implemented by the Federal agen-
cies with relevant jurisdiction, taking into 
consideration the role of the States acting 
under delegated authority. 

(iii) How the Globally Harmonized System 
compares to existing chemical hazard com-
munication laws and regulations, including 
the Hazard Communication standard pub-
lished at section 1910.1200 of title 29, Code of 
Federal Regulations and the Hazard Commu-
nication standard published at part 47 of 
title 30, Code of Federal Regulations. 

(iv) The impact of adopting the Globally 
Harmonized System on the consistency, ef-
fectiveness, comprehensiveness, timing, ac-
curacy, and comprehensibility of chemical 
hazard communication in the United States. 

(v) The impact of adopting the Globally 
Harmonized System on occupational safety 
and health in the United States. 

(vi) The impact of adopting the Globally 
Harmonized System on tort, insurance, and 
workers compensation laws in the United 
States. 

(vii) The impact of adopting the Globally 
Harmonized System on the ability to bring 
new products to the market in the United 
States. 

(viii) The cost and benefits of adopting the 
Globally Harmonized System to businesses, 
including small businesses, in the United 
States. 

(ix) How effective compliance assistance, 
training, and outreach can be used to help 
chemical manufacturers, importers, and 
users, particularly small businesses, under-
stand and comply with the Globally Har-
monized System. 

(B) REPORT.—Not later than 18 months 
after the date of enactment of this Act, the 
Commission shall submit to the appropriate 
committees of Congress a report containing 
a detailed statement of the findings and con-
clusions of the Commission, together with 
its recommendations for such legislation as 
the Commission considers appropriate. 

(5) POWERS.— 
(A) HEARINGS.—The Commission shall hold 

at least one public hearing, and may hold ad-
ditional hearings, sit and act at such times 
and places, take such testimony, and receive 
such evidence as the Commission considers 
advisable to carry out this section. The Com-
mission shall, to the maximum extent pos-
sible, use existing data and research to carry 
out this section. 

(B) INFORMATION FROM FEDERAL AGENCIES.— 
The Commission may secure directly from 
any Federal department or agency such in-
formation as the Commission considers nec-
essary to carry out this section. Upon re-
quest by the Commission, the head of such 
department or agency shall promptly furnish 
such information to the Commission. 

(C) POSTAL SERVICES.—The Commission 
may use the United States mails in the same 
manner and under the same conditions as 
other departments and agencies of the Fed-
eral Government. 

(6) PERSONNEL MATTERS.— 
(A) COMPENSATION; TRAVEL EXPENSES.— 

Each member of the Commission shall serve 
without compensation but shall be allowed 
travel expenses, including per diem in lieu of 
subsistence, at rates authorized for employ-
ees of agencies under subchapter I of chapter 
57 of title 5, United States Code, while away 
from their homes or regular places of busi-
ness in the performance of services for the 
Commission. 

(B) STAFF AND EQUIPMENT.—The Depart-
ment of the Labor shall provide all financial, 
administrative, and staffing requirements 
for the Commission including— 

(i) office space; 
(ii) furnishings; and 
(iii) equipment. 
(7) TERMINATION.—The Commission shall 

terminate on the date that is 90 days after 
the date on which the Commission submits 
the report required under paragraph (3)(B). 

(8) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated to 
the Department of Labor, such sums as may 
be necessary to carry out this subsection. 

(c) HAZARD COMMUNICATION DEMONSTRATION 
PROJECTS.— 

(1) IN GENERAL.—Section 20(a) of the Act 
(29 U.S.C. 670(a)) is amended by adding at the 
end the following: 

‘‘(8) Subject to the availability of appro-
priations, the Secretary, after consultation 
with others, as appropriate, shall award 
grants to one or more qualified applicants in 
order to carry out a demonstration project 

to develop, implement, or evaluate strate-
gies or programs to improve chemical hazard 
communication in the workplace through 
the use of technology, which may include 
electronic or Internet-based hazard commu-
nication systems.’’. 

(2) AUTHORIZATION OF APPROPRIATIONS.— 
There are authorized to be appropriated such 
sums as may be necessary to carry out the 
amendment made by paragraph (1). 

By Ms. COLLINS (for herself, Mr. 
VOINOVICH, and Mr. AKAKA): 

S. 2068. A bill to preserve existing 
judgeships on the Superior Court of the 
District of Columbia; to the Committee 
on Homeland Security and Govern-
mental Affairs. 

Ms. COLLINS. Mr. President, today I 
am pleased to introduce legislation 
that would preserve existing seats on 
the District of Columbia Superior 
Court. I am pleased to be joined in this 
effort by Senators VOINOVICH and 
AKAKA. 

The Superior Court is the trail court 
of general jurisdiction over local mat-
ters in the District of Columbia. The 
associate judges on the court are se-
lected through a two-step review proc-
ess. When a vacancy on the court oc-
curs, usually because of a retiring 
judge, the District of Columbia Judi-
cial Nominations Commission solicits 
applicants to fill the vacancy. The 
commission narrows the possible num-
ber of candidates to three and sends 
those three names to the President. 
The President then selects one of those 
three candidates and sends the nomi-
nee to the Senate for confirmation. Ex-
isting law caps the total number of 
judges on the superior court at 59. 

Unfortunately, two nominees cur-
rently pending in the Committee on 
Homeland Security and Governmental 
Affairs and an additional candidate ex-
pected to be nominated in the coming 
months may not be able to be seated on 
the court even if they are confirmed by 
the Senate. The three seats that these 
candidates are intended to fill were left 
open by retiring judges, so they are not 
new seats on the court. 

The cause of this unusual problem is 
the District of Columbia Family Court 
Act, enacted during the 107th Congress. 
That act created three new seats for 
the family court, which is a division of 
the superior court, but failed to in-
crease the overall cap on the number of 
judges seated on the court. As a result, 
the Family Court Act effectively elimi-
nated three existing seats in the other 
divisions of the court, including the 
criminal and civil divisions. 

As a result of this situation, the Com-
mittee on Homeland Security and Govern-
mental Affairs currently has two nomina-
tions pending for the superior court but no 
seats left to fill. I also understand that there 
is yet another nomination expected in the 
coming months. Since existing law sets 
strict requirements on both the DC Judicial 
Nominations Commission as well as the 
White House on how quickly they must proc-
ess potential candidates and make a nomina-
tion, it is unclear whether they have legal 
grounds to halt their processes. 

This is a highly unusual situation for 
this body to have nominations pending 
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before it for which there are no open 
positions. The bill I introduce today 
would rectify this problem by amend-
ing the District of Columbia Code to 
increase the cap on the number of asso-
ciate judges on the superior court. This 
is not intended to create new seats on 
the Court; that was already done when 
the DC Family Court Act was enacted. 
Instead, this would preserve existing 
seats on the court and remedy a prob-
lem that is affecting not only the court 
but the Senate as well. 

I believe that it is also important to 
not only remedy the immediate prob-
lem before the Senate but also to en-
sure that all of the divisions of the su-
perior court are fully staffed. This is 
more than just a procedural issue. It is 
also important for the citizens of the 
District of Columbia to know that all 
of the divisions, including criminal and 
civil, are operating at full capacity. 
Eliminating existing seats in the 
criminal and civil divisions will not 
improve the administration of justice 
in the District, but can only result an 
increased judicial caseload and delays 
at the courthouse. 

The legislation I introduce today is 
similar to legislation that was favor-
ably reported by the Committee on 
Governmental Affairs and subsequently 
passed by the Senate by unanimous 
consent during the 108th Congress. I 
hope that my colleagues will join me in 
supporting this important legislation. 

By Ms. SNOWE (for herself, Mr. 
BINGAMAN, Ms. COLLINS, Mr. 
DORGAN, and Mr. ROCKE-
FELLER): 

S. 2071. A bill to amend title XVIII of 
the Social Security Act to clarify con-
gressional intent regarding the count-
ing of residents in the nonhospital set-
ting under the medicare program; to 
the Committee on Finance. 

Ms. SNOWE. Mr. President, I rise 
today to introduce the Community and 
Rural Medical Residency Preservation 
Act of 2005, which will serve to ensure 
the continued viability of medical resi-
dency training programs in our local 
communities. I am particularly pleased 
to introduce this bill with several of 
my colleagues, Senators BINGAMAN, 
COLLINS, DORGAN, and ROCKEFELLER, 
who share my concerns about the need 
to clarify congressional intent so that 
teaching hospitals will be able to offer 
these essential residency training pro-
grams in the community and so that 
medical residents, as well as many who 
live in these communities, will be able 
to continue to benefit from these pro-
grams. 

Many medical residency training pro-
grams have traditionally operated in 
sites located outside the hospital set-
ting for their educational programs. 
These nonhospital settings are, in fact, 
where most of this type of physician 
training occurs. The community and 
rural sites which operate these pro-
grams include physician offices, nurs-
ing homes, and community health cen-
ters—cornerstones of ambulatory 

training for graduate medical edu-
cation, GME, programs. These pro-
grams often rely upon volunteer physi-
cian faculty to provide educational op-
portunities in practice settings which 
are similar to those in which these 
physicians in training will ultimately 
practice. 

Congress clearly stated support for 
this concept as part of the Balanced 
Budget Act of 1997, when they reformed 
the GME funding formulas to allow 
funding for residents training in non-
hospital settings. However, recent rule-
making, agency interpretations, and 
guidance issued by the Centers for 
Medicare and Medicaid Services, CMS, 
are creating a chilling effect on these 
training programs. Teaching programs 
across the Nation are facing audits and 
scrutiny as a result of confusing and 
unclear CMS policies and guidance on 
this issue. This has happened in my 
State, as well as many others, and is 
posing a serious threat to our future 
physician workforce and to teaching 
hospitals and medical schools which 
offer these programs. 

If these agency policies are not halt-
ed and reversed, teaching hospitals 
throughout the country will be forced 
to train all residents in the hospital 
setting or potentially eliminate their 
residency programs. Not only does this 
do a disservice to medical residents 
who are able to obtain practical experi-
ence and be exposed to settings where 
they may ultimately practice, but 
these programs provide individuals liv-
ing in medically underserved and rural 
areas with access to health care which 
might otherwise not be available. 

Training medical residents outside 
the hospital setting is sound edu-
cational policy and a worthwhile public 
policy goal that Congress clearly man-
dated in 1997. In an effort to preserve 
the utilization of nonhospital training 
sites, I am therefore introducing legis-
lation today which would clarify the 
meaning of the term ‘‘all, or substan-
tially all, of the costs for the training 
program,’’ a phrase which has been 
subject to differing, and confusing, in-
terpretations by CMS. 

My legislation would clarify that, for 
teaching hospitals and entities oper-
ating training programs outside the 
hospital setting, the teaching hospital 
shall not be required to pay the entity 
operating the nonhospital setting any 
amounts other than those determined 
by the hospital and the entity for the 
hospital to be considered to have in-
curred all, or substantially all, of the 
costs for the training program. Medical 
associations, teaching hospitals, and 
academic medicine all strongly support 
this legislation. 

This language will also make clear 
that hospitals shall not be required to 
pay an entity operating a nonhospital 
setting for any actual or imputed costs 
of time voluntarily spent supervising 
interns or residents as a condition for 
computing residents for purposes of re-
ceiving either direct graduate medical 
education payments or indirect med-
ical education payments. 

We have received strong support from 
a number of organizations who are in 
the forefront of training America’s fu-
ture physicians and who have con-
firmed the critical need for this legisla-
tion, including the Association of 
American Medical Colleges, the Aca-
demic Family Medicine Advocacy Alli-
ance, representing the Society of 
Teachers of Family Medicine, the Asso-
ciation of Departments of Family Med-
icine, the Association of Family Medi-
cine Residency Directors, and the 
North American Primary Care Re-
search Group, and the American Osteo-
pathic Association. 

I ask unanimous consent that the 
text of the bill and the letters of sup-
port from these organizations printed 
in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

S. 2071 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Community 
and Rural Medical Residency Preservation 
Act of 2005’’. 
SEC. 2. CLARIFICATION OF CONGRESSIONAL IN-

TENT REGARDING THE COUNTING 
OF RESIDENTS IN A NONHOSPITAL 
SETTING. 

(a) D–GME.—Section 1886(h)(4)(E) (42 
U.S.C. 1395ww(h)(4)(E)) is amended by adding 
at the end the following new sentences: ‘‘For 
purposes of the preceding sentence, the term 
‘all, or substantially all, of the costs for the 
training program’ means the stipends and 
benefits provided to the resident and other 
amounts, if any, as determined by the hos-
pital and the entity operating the nonhos-
pital setting. The hospital is not required to 
pay the entity any amounts other than those 
determined by the hospital and the entity in 
order for the hospital to be considered to 
have incurred all, or substantially all, of the 
costs for the training program in that set-
ting.’’. 

(b) IME.—Section 1886(d)(5)(B)(iv) (42 
U.S.C. 1395ww(d)(5)(B)(iv)) is amended by 
adding at the end the following new sen-
tences: ‘‘For purposes of the preceding sen-
tence, the term ‘all, or substantially all, of 
the costs for the training program’ means 
the stipends and benefits provided to the 
resident and other amounts, if any, as deter-
mined by the hospital and the entity oper-
ating the nonhospital setting. The hospital 
is not required to pay the entity any 
amounts other than those determined by the 
hospital and the entity in order for the hos-
pital to be considered to have incurred all, or 
substantially all, of the costs for the train-
ing program in that setting.’’. 

(c) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on 
January 1, 2005. 

AMERICAN OSTEOPATHIC 
ASSOCIATION, 

DEPARTMENT OF GOVERNMENT 
RELATIONS, 

Washington, DC, November 2, 2005. 
Hon. OLYMPIA J. SNOWE, 
Russell Senate Office Building, 
Washington, DC. 

DEAR SENATOR SNOWE: As President of the 
American Osteopathic Association (AOA), I 
write to express our strong support for the 
‘‘Community and Rural Medical Residency 
Preservation Act of 2005.’’ On behalf of the 
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56,000 osteopathic physicians represented by 
the AOA, thank you for your tireless efforts 
to protect and promote quality graduate 
medical education. 

A majority of osteopathic residency pro-
grams, in all specialties, use non-hospital 
settings in their educational programs. 
These non-hospital sites, which consist of 
physician offices, nursing homes, community 
health centers, and other ambulatory set-
tings, provide resident physicians with valu-
able educational experiences in settings 
similar to those in which they ultimately 
will practice. This concept is a cornerstone 
of osteopathic graduate medical education. 

The training of residents in non-hospital 
settings is sound educational policy and a 
worthwhile public policy goal that Congress 
clearly mandated in 1997. It continues to 
enjoy strong Congressional support. Con-
gress endorsed this concept as part of the 
Balanced Budget Act of 1997, when the grad-
uate medical education, GME, funding for-
mulas were reformed to allow funding for 
residents training in non-hospital settings 
with volunteer faculty. 

However, recent rule-making, agency in-
terpretations, and guidance issued by the 
Centers for Medicare and Medicaid Services, 
CMS, create a chilling effect on residency 
training programs. If CMS policy is not halt-
ed, hospitals will be forced to train all resi-
dents in the hospital setting or potentially 
eliminate programs. Teaching programs 
across the nation face audits and scrutiny as 
a result of confusing and unclear CMS policy 
on this issue. 

Your legislation establishes, in statute, 
clear and concise guidance on the use of am-
bulatory sites in teaching programs. If en-
acted, it will preserve the quality education 
of resident physicians originally envisioned 
by Congress in 1997. The AOA and our mem-
bers stand ready to use all available re-
sources to ensure enactment of this impor-
tant legislation. 

Sincerely, 
PHILIP SHETTLE, D.O., 

President. 

ASSOCIATION OF AMERICAN MEDICAL 
COLLEGES, 

Washington, DC, November 18, 2005. 
Hon. OLYMPIA SNOWE, 
Russell Senate Office Building, 
Washington, DC. 

DEAR SENATOR SNOWE: On behalf of the As-
sociation of the American Medical Colleges, 
AAMC, I write to endorse the ‘‘Community 
and Rural Medical Residency Preservation 
Act of 2005.’’ The AAMC represents 125 ac-
credited U.S. medical schools; approximately 
400 major teaching hospitals and health sys-
tems, 94 academic and professional societies, 
representing 109,000 faculty members; and 
the nation’s 67,000 medical students and 
104,000 residents. 

Your bill would ensure that CMS regula-
tions and guidance no longer impede the 
ability of teaching programs to train resi-
dent physicians in ambulatory and rural set-
tings. As you know, ambulatory training is a 
vital aspect of every resident’s training and 
is designed to expose residents to a variety 
of rural, suburban and urban settings in 
which they ultimately choose to practice 
such as physicians offices, nursing homes, 
and community health centers. Such train-
ing is coordinated by program directors at 
teaching hospitals in conjunction with com-
munity physicians—many of whom volunteer 
their time as a professional commitment to 
train the next generation of physicians. 

Specifically, your bill clarifies that super-
vising physicians in non-hospital settings 
would be allowed to volunteer their teaching 
time. It also ensures that any teaching costs 
associated with supervising physicians who 
are not volunteers would be based on nego-
tiations between the hospital and the non-

hospital setting, rather than a complicated 
formula requiring unreasonable administra-
tive burdens on both the teaching programs 
and nonhospital training settings. 

We appreciate your continued interest in 
this issue and your efforts to ensure the via-
bility of community and rural residency 
training. The AAMC looks forward to con-
tinuing to work with you and your staff to 
advance this important legislation. 

Sincerely, 
JORDAN COHEN, M.D. 

ACADEMIC FAMILY MEDICINE ADVOCACY 
ALLIANCE, 

November 11, 2005. 
Hon. OLYMPIA J. SNOWE, 
Russell Senate Office Building, 
Washington, DC. 

DEAR SENATOR SNOWE: On behalf of the un-
dersigned academic family medicine organi-
zations I would like to commend you for in-
troducing the ‘‘Community and Rural Med-
ical Residency Preservation Act of 2005’’, leg-
islation intended to solve a longstanding 
problem in Medicare regulations that deals 
with volunteer teachers of residents in non-
hospital settings. 

We have appreciated your support through 
the years on this issue, and value your con-
tinued efforts to find a solution to the prob-
lem. As you know, the Balanced Budget Act, 
BBA, included a change in statute that al-
lowed forthe counting of training time in 
non-hospital settings to be included in Medi-
care cost reports forboth IME and DME FTE 
counts. As part of that change, the statute, 
stated that a hospital must incur ‘‘all pr sub-
stantially all’’ the costs ofthe training in 
that setting. In the implementing regula-
tions CMS (then HCFA) added the faculty 
costs to the already included residents’ sal-
ary and benefits, and required a written 
agreement between the hospital and the non 
hospital site. 

This change in regulation, and the inter-
pretations of it that CMS has used during 
audits have caused many hospitals to lose 
the ability to count residents that train in 
non-hospital settings, and required them to 
refund large sums of IMEand DME money to 
CMS. 

Congress made the change in statute. to 
encourage training in rural and underserved 
settings. Unfortunately. CMS’s, actions have 
had just the opposite effect. It has had a 
dampening effect on training in the non-hos-
pital setting—including rural rotations. It 
has resulted in much training being brought 
back into the hospital, ironically both at a 
time when accrediting bodies are requiring 
more training outside the hospital, and con-
trary to the wishes of Congress. 

As you are well aware, several of the Fam-
ily Medicine residency programs in Maine 
are at risk of closing due to the financial im-
plications of CMS’s interpretations. We are 
also aware of similar situations throughout 
the United States. For example, if the cur-
rent situation continues, we have heard that 
in Iowa, four of the eight Family Medicine 
training programs are at risk of closing in 
the next couple of years. In Oregon, several 
residencies are at risk of losing many FTE’s, 
including Internal Medicine, Surgery, OB- 
Gyn, and Emergency Medicine. In Montana, 
the only Family Medicine residency program 
in the state is in danger of losing funding oJ 
all it’s outside rotations due to CMS’s unrea-
sonable requirements related to non-hospital 
rotations. Across the country, residency pro-
grams are at risk. CMS has had several years 
to solve the problem. The report of the Office 
of Inspector General (OIG) that was required 
by Congress in the MMA has given CMS sev-
eral options, and yet nothing has been done. 

We appreciate your efforts to put an end to 
this war of attrition. Please count on us to 
support your efforts at resolving this situa-
tion legislatively. Thank you for your help 

in this area. We look forward to your moving 
this legislation forward. 

Sincerely, 
WILLIAM K. MYGDAL, EDD, 

President, Society of 
Teachers of Family 
Medicine. 

PENNY TENZER, MD, 
President, Association 

of Family Practice 
Residency Directors. 

WARREN NEWTON, MD, 
President, Association 

of Departments of 
Family Medicine. 

PERRY DICKINSON, MD, 
President, North 

American Primary 
Care Research 
Group. 

By Mr. REID: 

S. 2072. A bill to provide for the con-
veyance of certain public lands in and 
around historic mining townsites in 
Nevada, and for other purposes; to the 
Committee on Energy and Natural Re-
sources. 

Mr. REID. Mr. President, I rise today 
to introduce the Nevada Mining Town-
site Conveyance Act, which addresses 
an important public land issue in rural 
Nevada. As you may know, the Federal 
Government controls more than 87 per-
cent of the land in Nevada. That is 
more than 61 million acres of land. 
This fact makes it necessary for our 
State and our communities to pursue 
Federal remedies for problems that in 
other States can be handled in a much 
more expeditious manner. 

The residents of Ione and Gold Point 
in Nevada have asked for our help in 
settling longstanding trespass issues 
that affect these historic mining com-
munities. These communities have 
been continuously occupied for over 100 
years. Many residents live on land that 
their families have ostensibly owned 
for several decades. These citizens have 
paid their property taxes and made im-
provements to their properties, reha-
bilitated historic structures and built 
new ones. 

The documents by which many of 
these people claim possession of the 
properties date back many years. In 
fact, some of the deeds are historic doc-
uments themselves. Yet because many 
of these documents do not satisfy mod-
ern requirements for demonstrating 
land title, they have been deemed in-
valid. In other words, the Bureau of 
Land Management has determined that 
some of the residents of Ione and Gold 
Point are trespassing on Federal land. 
This unfortunate situation puts the 
BLM at odds with the local residents 
and county governments and is ham-
pering efforts to improve basic commu-
nity services such as fire protection, 
and water supply and treatment facili-
ties. 

Nye County, Esmeralda County, and 
the BLM have worked together for 
nearly a decade to solve this problem. 
All of these parties support the legisla-
tion that we offer today as a solution 
to these land ownerships conflicts, and 
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as a means of promoting responsible re-
source management. All of the land in-
cluded in this bill has been identified 
by the BLM for disposal. 

This legislation represents the first 
of a two-part solution. Under this bill, 
specified lands within the historic min-
ing townsites of Ione and Gold Point 
would be conveyed to the respective 
counties. Under the provisions of a 
State law passed several years ago in 
Nevada, the counties will then re-
convey the land to these people or enti-
ties who can demonstrate ownership or 
longstanding occupancy of specific 
land parcels. 

My bill conveys, for no consideration, 
approximately 760 acres in the commu-
nities of Ione and Gold Point from the 
BLM to Nye and Esmeralda Counties. 
As a condition of the conveyance, all 
historic and cultural resources con-
tained in the townsites shall be pre-
served and protected under applicable 
Federal and State law. It should also 
be noted that approximately 145 acres 
of the total land conveyed to Nye 
County will stay in county hands in 
order to simplify management of a 
cemetery, a landfill and an airstrip. 
These conveyances will benefit the 
agencies that manage Nevada’s vast 
Federal lands as well as the proud citi-
zens of our rural communities. 

I sincerely hope that my colleagues 
will support this legislation. It is a 
practical solution that deserves swift 
passage. We salute the Bureau of Land 
Management, the counties, and the 
local residents for their cooperation 
and hard work in crafting a reasonable 
solution to this problem. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2072 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Nevada Min-
ing Townsite Conveyance Act’’. 
SEC. 2. DISPOSAL OF PUBLIC LANDS IN MINING 

TOWNSITES, ESMERALDA AND NYE 
COUNTIES, NEVADA. 

(a) FINDINGS.—Congress finds the fol-
lowing: 

(1) The Federal Government owns real 
property in and around historic mining 
townsites in the counties of Esmeralda and 
Nye in the State of Nevada. 

(2) While the real property is under the ju-
risdiction of the Secretary of the Interior, 
acting through the Bureau of Land Manage-
ment, some of the real property land has 
been occupied for decades by persons who 
took possession by purchase or other docu-
mented and putatively legal transactions, 
but whose continued occupation of the real 
property constitutes a ‘‘trespass’’ upon the 
title held by the Federal Government. 

(3) As a result of the confused and con-
flicting ownership claims, the real property 
is difficult to manage under multiple use 
policies and creates a continuing source of 
friction and unease between the Federal Gov-
ernment and local residents. 

(4) All of the real property is appropriate 
for disposal for the purpose of promoting ad-

ministrative efficiency and effectiveness, 
and the Bureau of Land Management has al-
ready identified certain parcels of the real 
property for disposal. 

(5) Some of the real property contains his-
toric and cultural values that must be pro-
tected. 

(6) To promote responsible resource man-
agement of the real property, certain parcels 
should be conveyed to the county in which 
the property is situated in accordance with 
land use management plans of the Bureau of 
Land Management so that the county can, 
among other things, dispose of the property 
to persons residing on or otherwise occu-
pying the property. 

(b) MINING TOWNSITE DEFINED.—In this sec-
tion, the term ‘‘mining townsite’’ means real 
property in the counties of Esmeralda and 
Nye, Nevada, that is owned by the Federal 
Government, but upon which improvements 
were constructed because of a mining oper-
ation on or near the property and based upon 
the belief that— 

(1) the property had been or would be ac-
quired from the Federal Government by the 
entity that operated the mine; or 

(2) the person who made the improvement 
had a valid claim for acquiring the property 
from the Federal Government. 

(c) CONVEYANCE AUTHORITY.— 
(1) IN GENERAL.—Notwithstanding sections 

202 and 203 of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1712, 1713), 
the Secretary of the Interior, acting through 
the Bureau of Land Management, shall con-
vey, without consideration, all right, title, 
and interest of the United States in and to 
mining townsites (including improvements 
thereon) identified for conveyance on the 
maps entitled ‘‘Original Mining Townsite, 
Ione, Nevada’’ and ‘‘Original Mining Town-
site, Gold Point, Nevada’’ and dated October 
17, 2005. 

(2) AVAILABILITY OF MAPS.—The maps re-
ferred to in paragraph (1) shall be on file and 
available for public inspection in the appro-
priate offices of the Secretary of the Inte-
rior, including the office of the Bureau of 
Land Management located in the State of 
Nevada. 

(d) RECIPIENTS.— 
(1) ORIGINAL RECIPIENT.—Subject to para-

graph (2), the conveyance of a mining town-
site under subsection (c) shall be made to the 
county in which the mining townsite is situ-
ated. 

(2) RECONVEYANCE TO OCCUPANTS.—In the 
case of a mining townsite conveyed under 
subsection (c) for which a valid interest is 
proven by one or more persons, under the 
provisions of Nevada Revised Statutes Chap-
ter 244, the county that received the mining 
townsite under paragraph (1) shall reconvey 
the property to that person or persons by ap-
propriate deed or other legal conveyance as 
provided in that State law. The county is not 
required to recognize a claim under this 
paragraph submitted more than 10 years 
after the date of the enactment of this Act. 

(e) PROTECTION OF HISTORIC AND CULTURAL 
RESOURCES.—As a condition on the convey-
ance or reconveyance of a mining townsite 
under subsection (c), all historic and cultural 
resources (including improvements) on the 
mining townsite shall be preserved and pro-
tected in accordance with applicable Federal 
and State law. 

(f) VALID EXISTING RIGHTS.—The convey-
ance of a mining townsite under this section 
shall be subject to valid existing rights, in-
cluding any easement or other right-of-way 
or lease in existence as of the date of the 
conveyance. All valid existing rights and in-
terests of mining claimants shall be main-
tained, unless those rights or interests are 
deemed abandoned and void or null and void 
under— 

(1) section 2320 of the Revised Statutes (30 
U.S.C. 21 et seq.); 

(2) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.); or 

(3) subtitle B of title X of the Omnibus 
Budget Reconciliation Act of 1993 (30 U.S.C. 
28(f)–(k)), including regulations promulgated 
under section 3833.1 of title 43, Code of Fed-
eral Regulations or any successor regulation. 

(g) SURVEY.—A mining townsite to be con-
veyed by the United States under this sec-
tion shall be sufficiently surveyed to legally 
describe the land for patent conveyance. 

(h) RELEASE.—On completion of the con-
veyance of a mining townsite under sub-
section (c), the United States shall be re-
lieved from liability for, and shall be held 
harmless from, any and all claims arising 
from the presence of improvements and ma-
terials on the conveyed property. 

(i) AUTHORIZATION OF APPROPRIATIONS.— 
There is authorized to be appropriated to the 
Secretary of the Interior such amounts as 
may be necessary to carry out the convey-
ances required by this section, including 
funds to cover the costs of cadastral and 
mineral surveys, mineral potential reports, 
hazardous materials, biological, cultural and 
archaeological clearances, validity examina-
tions and other expenses incidental to the 
conveyances. 

By Mrs. CLlNTON: 
S. 2073. A bill to amend the Internal 

Revenue Code of 1986 to provide a tax 
credit for property owners who remove 
lead-based paint hazards; to the Com-
mittee on Finance. 

Mrs. CLINTON. Mr. President, I rise 
today to discuss a serious, persistent, 
and entirely preventable threat to the 
health and well-being of our children. 

Lead is highly toxic and continues to 
be a major environmental health prob-
lem in the United States, especially for 
infants, children, and pregnant women. 
A CDC survey conducted between 1999– 
2002, estimated that 310,000 American 
children under 6 were at risk for expo-
sure to harmful lead levels in United 
States. Childhood lead poisoning has 
been linked to impaired growth and 
function of vital organs and problems 
with intellectual and behavioral devel-
opment. A study from the New England 
Journal of Medicine also found that 
children suffered up to a 7.4-percent de-
crease in IQ at lead levels that CDC 
considers safe. At very high levels, lead 
poisoning can cause seizures, coma, 
and even death. 

The most common source of lead ex-
posure for children today is lead paint 
in older housing and the contaminated 
lead dust it generates. Despite a ban on 
lead paint in 1978, there are still over 24 
million housing units in the United 
States that have lead paint hazards, 
with about 1.2 million in New York 
State alone. According to 2000 census 
data, New York State has over 37 per-
cent of homes that were built prior to 
1950 and more pre-1950 housing units 
available for occupancy than any other 
State. 

Though New York State has made 
considerable progress in prevention and 
early identification of childhood lead 
poisoning, more needs to be done to 
minimize the risk of lead exposure in 
the home, by our kids. About 5 percent 
of New York children screened for lead 
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poisoning at age 2 were found to have 
elevated levels of lead in the blood, 
more than twice the national average. 
Minority and poor children are dis-
proportionately at risk, as these 
groups are more likely to live in older 
housing with poor building mainte-
nance, where the risk of lead paint haz-
ards are greater. Low-income children 
are eight times more likely to develop 
lead poisoning than more affluent chil-
dren, and African-American and Mexi-
can-American children are five and two 
times more likely, respectively, to 
have toxic blood lead levels than white 
children. In New York City, about 95 
percent of children with elevated blood 
levels were African American, Hispanic 
or Asian. 

I am glad that the U.S. Department 
of Health and Human Services con-
siders lead poisoning to be a priority, 
and established a national goal of end-
ing childhood lead poisoning by 2010. 
However, Federal programs only have 
resources to remove lead-based paint 
hazards from less than 0.1 percent of 
the 24 million housing units that have 
these hazards. At this pace, we will not 
be able to end childhood lead poisoning 
by 3010, let alone 2010. 

We will never stop childhood lead 
poisoning unless we get lead out of the 
buildings in which children live, work, 
and play. In Brooklyn, more than a 
third of the buildings in one commu-
nity have a lead-based paint hazard. 
Parents of children with lead poisoning 
are being told that nothing can be done 
until their children’s lead poisoning be-
comes worse. How can we ask parents 
to watch and wait while their sons and 
daughters suffer from lead poisoning 
before we remove the lead from their 
homes? 

That is why today, I am proud to in-
troduce the Home Lead Safety Tax 
Credit Act of 2005 with my colleagues, 
Senators DEWINE, OBAMA, and SMITH. 
This legislation would provide a tax 
credit to aide and encourage home-
owners and landlords to engage in the 
safe removal of lead-based paint haz-
ards from their homes and rental units. 
Specifically, it would change the IRS 
Code of 1986 to provide a tax credit for 
50 percent of the allowable costs paid 
by the taxpayer, up to a maximum of 
$3000 and $1000 for lead abatement and 
interim control measures, respectively. 
Interim control measures, which can 
include replacement of windows, spe-
cialized maintenance, safe repainting 
and renovation work practices to 
eliminate lead hazards, are a cost-ef-
fective means of protecting the largest 
number of children in the near term. 
While total elimination of lead paint in 
housing is the most desirable, interim 
control measures typically cost three 
to nine times less and can be equally 
effective at removing the lead hazard. 

The credit is targeted to homes that 
contain children less than 6 years of 
age or a woman of childbearing age, 
low-income residents, and to buildings 
built before 1960, as these include more 
than 96 percent of all units where lead- 

based paint is prevalent. In Massachu-
setts, a similar tax credit helped re-
duce the number of new cases of child-
hood lead poisoning by almost two- 
thirds in a decade. 

The Home Lead Safety Tax Credit 
Act of 2005 would help homeowners 
make over 80,000 homes each year safe 
from lead, which is more than 10 times 
the number of homes made lead safe by 
current Federal programs. It would 
greatly accelerate our progress in rid-
ding our Nation of the significant prob-
lem of childhood lead poisoning. I ask 
my colleagues to join me in supporting 
this legislation, which will provide 
needed incentives for property owners 
to ensure that our homes are safe-
guarded against environmental hazards 
that detrimentally affect the health 
and safety of our children. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2073 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE; FINDINGS; PURPOSE. 

(a) SHORT TITLE.—This Act may be cited as 
the ‘‘Home Lead Safety Tax Credit Act of 
2005’’. 

(b) FINDINGS.—Congress finds that: 
(1) Of the 98,000,000 housing units in the 

United States, 38,000,000 have lead-based 
paint. 

(2) Of the 38,000,000 housing units with lead- 
based paint, 25,000,000 pose a hazard, as de-
fined by Environmental Protection Agency 
and Department of Housing and Urban De-
velopment standards, due to conditions such 
as peeling paint and settled dust on floors 
and windowsills that contain lead at levels 
above Federal safety standards. 

(3) Though the number of children in the 
United States ages 1 through 5 with blood 
levels higher than the Centers for Disease 
Control action level of 10 micrograms per 
deciliter has declined to 300,000, lead poi-
soning remains a serious, entirely prevent-
able threat to a child’s intelligence, behav-
ior, and learning. 

(4) The Secretary of Health and Human 
Services has established a national goal of 
ending childhood lead poisoning by 2010. 

(5) Current Federal lead abatement pro-
grams, such as the Lead Hazard Control 
Grant Program of the Department of Hous-
ing and Urban Development, only have re-
sources sufficient to make approximately 
7,000 homes lead-safe each year. In many 
cases, when State and local public health de-
partments identify a lead-poisoned child, re-
sources are insufficient to reduce or elimi-
nate the hazards. 

(6) Old windows typically pose significant 
risks because wood trim is more likely to be 
painted with lead-based paint, moisture 
causes paint to deteriorate, and friction gen-
erates lead dust. The replacement of old win-
dows that contain lead based paint signifi-
cantly reduces lead poisoning hazards in ad-
dition to producing significant energy sav-
ings. 

(7) Childhood lead poisoning can be dra-
matically reduced by the abatement or com-
plete removal of all lead-based paint. Empir-
ical studies also have shown substantial re-
ductions in lead poisoning when the affected 
properties have undergone so-called ‘‘interim 
control measures’’ that are far less costly 
than abatement. 

(c) PURPOSE.—The purpose of this section 
is to encourage the safe removal of lead haz-
ards from homes and thereby decrease the 
number of children who suffer reduced intel-
ligence, learning difficulties, behavioral 
problems, and other health consequences due 
to lead-poisoning. 
SEC. 2. HOME LEAD HAZARD REDUCTION ACTIV-

ITY TAX CREDIT. 
(a) IN GENERAL.—Subpart B of part IV of 

subchapter A of chapter 1 of the Internal 
Revenue Code of 1986 (relating to foreign tax 
credit, etc.) is amended by adding at the end 
the following new section: 
‘‘SEC. 30D. HOME LEAD HAZARD REDUCTION AC-

TIVITY. 
‘‘(a) ALLOWANCE OF CREDIT.—There shall be 

allowed as a credit against the tax imposed 
by this chapter for the taxable year an 
amount equal to 50 percent of the lead haz-
ard reduction activity cost paid or incurred 
by the taxpayer during the taxable year for 
each eligible dwelling unit. 

‘‘(b) LIMITATION.—The amount of the credit 
allowed under subsection (a) for any eligible 
dwelling unit for any taxable year shall not 
exceed— 

‘‘(1) either— 
‘‘(A) $3,000 in the case of lead hazard reduc-

tion activity cost including lead abatement 
measures described in clauses (i), (ii), (iv) 
and (v) of subsection (c)(1)(A), or 

‘‘(B) $1,000 in the case of lead hazard reduc-
tion activity cost including interim lead 
control measures described in clauses (i), 
(iii), (iv), and (v) of subsection (c)(1)(A), re-
duced by 

‘‘(2) the aggregate lead hazard reduction 
activity cost taken into account under sub-
section (a) with respect to such unit for all 
preceding taxable years. 

‘‘(c) DEFINITIONS AND SPECIAL RULES.—For 
purposes of this section: 

‘‘(1) LEAD HAZARD REDUCTION ACTIVITY 
COST.— 

‘‘(A) IN GENERAL.—The term ‘lead hazard 
reduction activity cost’ means, with respect 
to any eligible dwelling unit— 

‘‘(i) the cost for a certified risk assessor to 
conduct an assessment to determine the 
presence of a lead-based paint hazard, 

‘‘(ii) the cost for performing lead abate-
ment measures by a certified lead abatement 
supervisor, including the removal of paint 
and dust, the permanent enclosure or encap-
sulation of lead-based paint, the replacement 
of painted surfaces, windows, or fixtures, or 
the removal or permanent covering of soil 
when lead-based paint hazards are present in 
such paint, dust, or soil, 

‘‘(iii) the cost for performing interim lead 
control measures to reduce exposure or like-
ly exposure to lead-based paint hazards, in-
cluding specialized cleaning, repairs, mainte-
nance, painting, temporary containment, on-
going monitoring of lead-based paint haz-
ards, and the establishment and operation of 
management and resident education pro-
grams, but only if such measures are evalu-
ated and completed by a certified lead abate-
ment supervisor using accepted methods, are 
conducted by a qualified contractor, and 
have an expected useful life of more than 10 
years, 

‘‘(iv) the cost for a certified lead abate-
ment supervisor, those working under the 
supervision of such supervisor, or a qualified 
contractor to perform all preparation, clean-
up, disposal, and clearance testing activities 
associated with the lead abatement measures 
or interim lead control measures, and 

‘‘(v) costs incurred by or on behalf of any 
occupant of such dwelling unit for any relo-
cation which is necessary to achieve occu-
pant protection (as defined under section 
35.1345 of title 24, Code of Federal Regula-
tions). 
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‘‘(B) LIMITATION.—The term ‘lead hazard 

reduction activity cost’ does not include any 
cost to the extent such cost is funded by any 
grant, contract, or otherwise by another per-
son (or any governmental agency). 

‘‘(2) ELIGIBLE DWELLING UNIT.— 
‘‘(A) IN GENERAL.—The term ‘eligible dwell-

ing unit’ means, with respect to any taxable 
year, any dwelling unit— 

‘‘(i) placed in service before 1960, 
‘‘(ii) located in the United States, 
‘‘(iii) in which resides, for a total period of 

not less than 50 percent of the taxable year, 
at least 1 child who has not attained the age 
of 6 years or 1 woman of child-bearing age, 
and 

‘‘(iv) each of the residents of which during 
such taxable year has an adjusted gross in-
come of less than 185 percent of the poverty 
line (as determined for such taxable year in 
accordance with criteria established by the 
Director of the Office of Management and 
Budget). 

‘‘(B) DWELLING UNIT.—The term ‘dwelling 
unit’ has the meaning given such term by 
section 280A(f)(1). 

‘‘(3) LEAD-BASED PAINT HAZARD.—The term 
‘lead-based paint hazard’ has the meaning 
given such term by section 745.61 of title 40, 
Code of Federal Regulations. 

‘‘(4) CERTIFIED LEAD ABATEMENT SUPER-
VISOR.—The term ‘certified lead abatement 
supervisor’ means an individual certified by 
the Environmental Protection Agency pursu-
ant to section 745.226 of title 40, Code of Fed-
eral Regulations, or an appropriate State 
agency pursuant to section 745.325 of title 40, 
Code of Federal Regulations. 

‘‘(5) CERTIFIED INSPECTOR.—The term ‘cer-
tified inspector’ means an inspector certified 
by the Environmental Protection Agency 
pursuant to section 745.226 of title 40, Code of 
Federal Regulations, or an appropriate State 
agency pursuant to section 745.325 of title 40, 
Code of Federal Regulations. 

‘‘(6) CERTIFIED RISK ASSESSOR.—The term 
‘certified risk assessor’ means a risk assessor 
certified by the Environmental Protection 
Agency pursuant to section 745.226 of title 40, 
Code of Federal Regulations, or an appro-
priate State agency pursuant to section 
745.325 of title 40, Code of Federal Regula-
tions. 

‘‘(7) QUALIFIED CONTRACTOR.—The term 
‘qualified contractor’ means any contractor 
who has successfully completed a training 
course on lead safe work practices which has 
been approved by the Department of Housing 
and Urban Development and the Environ-
mental Protection Agency. 

‘‘(8) DOCUMENTATION REQUIRED FOR CREDIT 
ALLOWANCE.—No credit shall be allowed 
under subsection (a) with respect to any eli-
gible dwelling unit for any taxable year un-
less— 

‘‘(A) after lead hazard reduction activity is 
complete, a certified inspector or certified 
risk assessor provides written documenta-
tion to the taxpayer that includes— 

‘‘(i) evidence that— 
‘‘(I) the eligible dwelling unit passes the 

clearance examinations required by the De-
partment of Housing and Urban Development 
under part 35 of title 40, Code of Federal Reg-
ulations, 

‘‘(II) the eligible dwelling unit does not 
contain lead dust hazards (as defined by sec-
tion 745.227(e)(8)(viii) of such title 40), or 

‘‘(III) the eligible dwelling unit meets lead 
hazard evaluation criteria established under 
an authorized State or local program, and 

‘‘(ii) documentation showing that the lead 
hazard reduction activity meets the require-
ments of this section, and 

‘‘(B) the taxpayer files with the appro-
priate State agency and attaches to the tax 
return for the taxable year— 

‘‘(i) the documentation described in sub-
paragraph (A), 

‘‘(ii) documentation of the lead hazard re-
duction activity costs paid or incurred dur-
ing the taxable year with respect to the eli-
gible dwelling unit, and 

‘‘(iii) a statement certifying that the 
dwelling unit qualifies as an eligible dwell-
ing unit for such taxable year. 

‘‘(9) BASIS REDUCTION.—The basis of any 
property for which a credit is allowable 
under subsection (a) shall be reduced by the 
amount of such credit (determined without 
regard to subsection (d)). 

‘‘(10) NO DOUBLE BENEFIT.—Any deduction 
allowable for costs taken into account in 
computing the amount of the credit for lead- 
based paint abatement shall be reduced by 
the amount of such credit attributable to 
such costs. 

‘‘(d) LIMITATION BASED ON AMOUNT OF 
TAX.—The credit allowed under subsection 
(a) for the taxable year shall not exceed the 
excess of— 

‘‘(1) the sum of the regular tax liability (as 
defined in section 26(b)) plus the tax imposed 
by section 55, over 

‘‘(2) the sum of the credits allowable under 
subpart A and sections 27, 29, 30, 30A, 30B, 
and 30C for the taxable year. 

‘‘(e) CARRYFORWARD ALLOWED.— 
‘‘(1) IN GENERAL.—If the credit amount al-

lowable under subsection (a) for a taxable 
year exceeds the amount of the limitation 
under subsection (d) for such taxable year 
(referred to as the ‘unused credit year’ in 
this subsection), such excess shall be allowed 
as a credit carryforward for each of the 20 
taxable years following the unused credit 
year. 

‘‘(2) RULES.—Rules similar to the rules of 
section 39 shall apply with respect to the 
credit carryforward under paragraph (1).’’. 

(b) CONFORMING AMENDMENTS.— 
(1) Section 1016(a) of the Internal Revenue 

Code of 1986 is amended by striking ‘‘and’’ in 
paragraph (36), by striking the period and in-
serting ‘‘, and’’ in paragraph (37), and by in-
serting at the end the following new para-
graph: 

‘‘(38) in the case of an eligible dwelling 
unit with respect to which a credit for any 
lead hazard reduction activity cost was al-
lowed under section 30D, to the extent pro-
vided in section 30D(c)(9).’’. 

(2) The table of sections for subpart B of 
part IV of subchapter A of chapter 1 of such 
Code is amended by inserting after the item 
relating to section 30C the following new 
item: 
‘‘Sec. 30D. Home lead hazard reduction ac-

tivity.’’. 
(c) EFFECTIVE DATE.—The amendments 

made by this section shall apply to lead haz-
ard reduction activity costs incurred after 
December 31, 2005, in taxable years ending 
after that date. 

By Mr. BINGAMAN (for himself, 
Mr. BAUCUS, Mr. DORGAN, Mrs. 
MURRAY, Ms. CANTWELL, and 
Mr. JOHNSON): 

S. 2074. A bill to amend title XIX of 
the Social Security Act to provide for 
fair treatment of services furnished to 
Indians under the medicaid program, 
and for other purposes; to the Com-
mittee on Finance. 

Mr. BINGAMAN. Mr. President, I am 
pleased to be introducing the Indian 
Medicaid Health Act of 2005 with Sen-
ators BAUCUS, DORGAN, MURRAY, CANT-
WELL and JOHNSON. 

This legislation addresses a number 
of technical but critically important 

provisions within the Medicaid Pro-
gram that devote special attention to 
Native Americans, the Indian Health 
Service, IHS, tribal health organiza-
tions, and urban Indian health organi-
zations. These provisions would: 

No. 1, codify protections that Amer-
ican Indians and Alaska Natives have 
obtained over the years in the Medicaid 
program, such as the requirement that 
states consult with tribes and tribal 
health organizations prior to seeking a 
federal Medicaid waiver; 

No. 2, clarify that American Indians 
and Alaska Natives are not subject to 
additional cost sharing or benefit limi-
tations within Medicaid that will re-
sult in nothing more than a cost-shift 
from the Medicaid program to IHS or 
tribal health providers; 

No. 3, codify critically important 
provisions that provide protections 
against states or the federal govern-
ment taking Indian property or tribal 
lands in exchange for medical services 
delivered through Medicaid; and, 

No. 4, eliminate certain inequities 
such as the lack of 100 percent federal 
matching payments within Medicaid 
for care delivered to Native Americans 
at urban Indian health clinics. 

American Indians and Alaska Natives 
continue to suffer enormous disparities 
in the health and medical care they re-
ceive. It should not come as a surprise 
to anyone at the Federal level that 
health care funding for American Indi-
ans and Alaska Natives, AI/AN, is well 
below what it should be and, con-
sequently, Native Americans received 
rationed health care services that deny 
them access to the quality and medi-
cally necessary health care services. 

However, year after year, budget and 
appropriations amendments are offered 
to more fully fund health care for Na-
tive Americans but both the adminis-
tration and Congress routinely fail to 
provide adequate funding. The result is 
a continued and growing divide be-
tween the health of American Indians 
and Alaska Natives compared to that 
of the general population. 

The U.S. Commission on Civil Rights, 
USCCR, held meetings in Albuquerque, 
NM, and visited the Gallup Indian Med-
ical Center in 2003 as part of a fact-
finding mission to review the current 
disparities in the health status and 
outcomes of Native Americans. What 
they found served as a basis for the re-
lease of their report in September 2004 
entitled Broken Promises: Evaluating 
the Native American Health Care Sys-
tem. The opening line in that report 
reads, ‘‘Today, in Indian Country, 
health-related problems and the lack of 
adequate health care are the enemy.’’ 

This is in large part due to the fact 
that the IHS operates on just 57 per-
cent of the budget it needs and had 
more than $3 billion in unmet needs in 
2003. USCCR cites estimates by the De-
partment of Health and Human Serv-
ices, HHS, that per capita health 
spending for all Americans at $4,065, 
while IHS spent about $1,914 per person 
and average spending on Navajo pa-
tients is just $1,187. 
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The USCCR adds, ‘‘In fact, the fed-

eral government spends nearly twice as 
much money for a federal prisoner’s 
health care than it does for an Amer-
ican Indian or Alaska Native.’’ 

Consequently and not surprisingly, 
this disparity in funding translates 
into severe health disparities for Na-
tive Americans. For example, life ex-
pectancy is 6 years less than the rest of 
the U.S. citizens. Tuberculosis rates 
are four times the national average. 
Complications due to diabetes are al-
most three times the national average 
and death rates exceed the Healthy 
People 2010 targets by 233 percent. In-
fant mortality rates are 1.7 times high-
er than the rate for white infants. 

In recognition of these facts, the Na-
tional Indian Health Board has said, 
‘‘The travesty in looking at the deplor-
able health of American Indians and 
Alaska Natives is recognizing that the 
poor health indicators could be im-
proved if funding was available to pro-
vide even a basic level of care.’’ 

The U.S. Commission on Civil Rights 
adds, ‘‘In this light, this report should 
be considered a clarion call to those 
who inexplicably fail to acknowledge 
the present state of Native American 
health care and to those who lack a 
commitment necessary to address the 
overwhelming need for clear and deci-
sive action. Such a call is certainly ap-
propriate for our political leadership 
and the message is clear—it is finally 
time to honor our nation’s commit-
ment to protecting the health of Na-
tive Americans.’’ 

Such an agenda is actually a fairly 
simple one. It would include: 

No. 1, full funding for the Indian 
Health Service and tribal health orga-
nizations, which should include conver-
sion of IHS into an entitlement pro-
gram; 

No. 2, increased numbers and funding 
of urban Indian health organizations; 

No. 3, reauthorization of the Indian 
Health Care Improvement Act; 

No. 4, coverage of as many American 
Indians and Alaska Natives who qual-
ify for federal health programs, such as 
Medicare and Medicaid, as possible to 
ensure they are enrolled and receiving 
benefits in order to augment funding to 
IHS facilities; and, 

No. 5, targeted efforts to address 
health disparities in Indian Country, 
such as diabetes. 

For this reason, I strongly support 
the annual budget and appropriations 
efforts, which have been led by Senator 
Daschle in the past and Senator DOR-
GAN this year, to increase funding for 
the Indian Health Service. Unfortu-
nately, those efforts continue to be 
voted down in the Congress. 

I also strongly support reauthoriza-
tion of the Indian Health Care Im-
provement Act, IHCIA, which is led by 
Senators MCCAIN and DORGAN. This ef-
fort has been ongoing for 6 years and it 
is long past time for the Congress to 
take up and pass IHCIA. Unfortunately, 
due to continued opposition to certain 
provisions by the administration, the 

legislation continues to be bottled up 
in the Congress and has not even been 
reintroduced in the House of Rep-
resentatives. 

As a member of the Senate Finance 
Committee, one area that I have been 
able to focus on in recent years is to 
improve coverage for Native Americans 
in both Medicare and Medicaid. I was 
able to pass legislation, the Native 
American Breast and Cervical Cancer 
Treatment Technical Amendment Act 
of 2001 or Public Law 107–121, to correct 
problems whereby Native American 
women had previously been wrongly 
denied coverage under Medicaid’s 
breast and cervical cancer treatment 
option. After a year of work, we were 
able to pass legislation to correct that 
outrageous and discriminatory error. 

I was also able to pass two provisions 
in 2003 from my bill, the Medicare In-
dian Health Fairness Act of 2003, that 
expanded reimbursement to IHS and 
tribal health providers for all Medicare 
Part B services and limited the amount 
that providers outside the IHS system 
can charge for services delivered to Na-
tive Americans through the contract 
health services, CHS, program. As with 
anything related to Native Americans 
in this Administration, the Depart-
ment of Health and Human Services, 
HHS, continues to fail to publish regu-
lations necessary to implement the lat-
ter provision, even though the law re-
quired publishing of those regulations 
in December 2004. 

Although most involved in Indian 
health feel frustrated and argue that 
we are taking one step forward and two 
steps back with respect to Indian 
health care policy, it is in the area of 
Medicare, Medicaid and the State Chil-
dren’s Health Insurance Program, 
SCHIP, policy that we have been mak-
ing some progress. The legislation I am 
introducing today, the Medicaid Indian 
Health Care Act of 2005, seeks to pro-
tect the gains that have been made and 
to take another few steps forward. 

For one, while IHS funding continues 
to fall further and further behind what 
is needed, the one bright spot is that 
collections from third party payers has 
increased over time with Medicaid 
playing a fundamental role in that 
growth. 

IHS was first authorized to seek Med-
icaid payment for services delivered in 
Indian health facilities, whether oper-
ated by the IHS directly or by tribes as 
part of the Indian Health Care Im-
provement Act of 1976 or Public Law 
94–437. 

As Indian health experts Mim Dixon 
and Kris Locke said, ‘‘This entitlement 
funding was expected to provide crit-
ical resources to improve the quality of 
health care for AI/AN and to reduce the 
health status disparities. To support 
this outcome, there is an additional 
provision in the IHCIA that Medicaid 
and Medicare revenues shall not offset 
Congressional appropriations for the 
IHS, so that the total amount of fund-
ing for Indian health care would in-
crease and not merely be shifted from 
one funding stream to another.’’ 

With regard to that requirement, 
however, the U.S. Commission on Civil 
Rights adds, ‘‘. . . Congress included 
language to articulate the express in-
tent that increased collections not be 
used to justify lower appropriations 
levels. Congress has failed to abide by 
this clear mandate. Only enhanced col-
lection efforts have made up for short-
falls created by inflation and popu-
lation growth, and prevented a contin-
uous decline from 1991 until today.’’ 

Growth in Medicaid collections has 
been used to partially offset the dra-
matic decline in IHS purchasing power 
over the years, despite the Federal pro-
vision stating that such revenues 
should not reduce overall IHS spend-
ing. 

The U.S. Commission on Civil Rights 
noted that ‘‘ . . . collections from third 
parties increased 453 percent from 1991 
to 2003.’’ Without that increase, the 
fate of IHS and health care services for 
Native Americans would even be more 
severe. 

According to the Government Ac-
countability Office, GAO, in its August 
2005 report entitled ‘‘Indian Health 
Service: Health Care Services Are Not 
Always Available to Native Ameri-
cans’’, ‘‘In fiscal year 2004, IHS-funded 
facilities obtained approximately $628 
million in reimbursements, with 92 per-
cent collected from Medicare and Med-
icaid and 8 percent from private insur-
ance.’’ 

Medicaid collections, alone, have by 
2004 ‘‘grown to $446 million, which is 71 
percent of the total third party collec-
tions reported by IHS In FY 2004, . . . 
Medicaid collections provided about 
16.8 percent of the IHS budget for clin-
ical services,’’ according to Dixon and 
Locke. 

Consequently, the administration’s 
own congressional justification docu-
ment for its IHS budget proposes just a 
2.1-percent increase, or $62.9 million, in 
additional IHS funding in fiscal year 
2006 while noting that the IHS will in-
crease their Medicare and Medicaid 
collections by another $8.4 million in 
fiscal year 2006. The Northwest Port-
land Area Indian Health Board esti-
mates it will take $371 million to main-
tain current services for IHS and trib-
ally operated health programs. There-
fore, the administration’s ridiculously 
low proposed increase for IHS com-
bined with their estimated increase in 
Medicare and Medicaid collections will 
still fall $300 million short of providing 
current services. 

Whether intentional or not, as direct 
IHS funding continues to fail to cover 
inflation or population growth year 
after year, Medicaid collections are 
now a growing and critical component 
to providing basic health care services 
by IHS and tribal health organizations. 
Yet, while Medicaid has become criti-
cally important to the health of Amer-
ican Indians and Alaska Natives, Na-
tive Americans constitute a small 
share of overall Medicaid costs. As the 
Northwest Portland Area Indian 
Health Board has found, Medicaid ac-
counts for almost 20 percent of the IHS 
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budget but less than 0.5 percent of Med-
icaid expenditures go to Indian health. 

Consequently, the legislation I am 
introducing today with Senators Bau-
cus, Dorgan, Murray, Cantwell, and 
Johnson entitled the ‘‘Medicaid Indian 
Health Act of 2005’’ is primarily an at-
tempt to prevent the Federal Govern-
ment and States from inflicting harm 
on the health and well-being of Amer-
ican Indians and Alaska Natives, but it 
also seeks to take a few steps forward 
as well. 

What is at stake? First, from the ‘‘do 
no harm’’ prescriptive, both the Na-
tional Governors’ Association, NGA, 
and the House of Representatives budg-
et reconciliation legislation con-
template major changes to the Med-
icaid program to achieve $10 billion or 
more in proposed budget cuts to Med-
icaid and Medicare. Unfortunately, it is 
clear that neither the NGA nor the 
House of Representatives considered 
the tremendous impact that the cuts 
they are proposing will have on the 
health and well-being of Native Ameri-
cans across this Nation. 

For example, both the NGA and the 
House budget reconciliation package 
provide for States being able to impose 
additional premiums, copayments, and 
other forms of cost-sharing on low-in-
come Medicaid beneficiaries, including 
Native Americans. Such changes can 
have enormous consequences for AI/ 
ANs as well as the Indian Health Serv-
ice, tribal, and urban Indian, I/T/U pro-
viders from whom many Native Ameri-
cans receive health services. 

As Andy Schneider of Medicaid Pol-
icy, LLC, stated at a meeting in Au-
gust of this year on Medicaid and In-
dian health care, ‘‘Regrettably, the 
NGA recommendations [which have 
been adopted as part of the House 
budget reconciliation package] could 
well make matters even worse for AI/ 
ANs and the I/T/U providers that serve 
them. The NGA proposal to increase 
beneficiary cost-sharing could impose 
additional financial burdens on IHS 
and tribal health budgets. The NGA 
proposal for more benefits package 
‘flexibility’ could result in significant 
reimbursement losses to I/T/U pro-
viders.’’ 

How would this occur? With respect 
to additional cost sharing, evidence 
shows that additional cost sharing ei-
ther results in reduced use of medical 
services, which could result in further 
a decline in the health status of AI/ 
ANs, or that the I/T/U providers will 
pick up the added cost sharing burden. 
As Schneider points out, ‘‘These costs 
include not only the amounts of the co-
payments and deductibles but also the 
administrative expense of processing 
them and tracking the cumulative out- 
of-pocket payments, particularly if the 
services subject to cost-sharing are de-
livered by a non-I/T/U provider.’’ 

Even if you subscribe to the ideology 
that Medicaid beneficiaries should pay 
more for their health care, as Dixon 
and Locke point out, ‘‘The intended 
outcome of enrollee cost sharing is not 

achieved in the Indian health system 
and actually acts to further deplete 
funding.’’ 

Put simply, added copayments in 
Medicaid would result in the unin-
tended effect of shifting Medicaid costs 
directly upon the already horribly un-
derfunded IHS system. In other words, 
the imposition of consumer cost-shar-
ing provisions by Medicaid on Native 
American populations would effec-
tively reduce the level and quality of 
health care services in Indian commu-
nities. 

With respect to benefit flexibility as 
proposed by NGA and adopted in the 
House budget reconciliation package, 
according to Schneider, ‘‘The effect of 
reducing Medicaid coverage will be to 
reduce Medicaid revenues to the I/T/U 
providers that furnish covered services 
to this population. Services for which 
the I/T/U could previously collect Med-
icaid revenues will no longer be 
reimburseable because the patient is no 
longer eligible for Medicaid.’’ 

To address these concerns, the North-
west Portland Area Indian Health 
Board has recommended, ‘‘The Med-
icaid program could be a more effective 
means of financial Indian health pro-
grams if it would exempt American In-
dians and Alaska Natives from cost 
sharing including co-pays, premiums 
and any form of cost sharing. It makes 
little sense to Indian people to sign up 
for a health program that charges 
them for health care services that their 
tribe gave up lands and others consid-
erations to secure for all generations. 
The practical effect is that they will 
not sign up for Medicaid and the IHS 
funded programs will end up paying all 
the costs of their health care. If this 
becomes the case, CMS will save the 
federal government millions of dollars, 
but renege on rights guaranteed by law 
and treaties.’’ 

In order to address these important 
points, one need look no further than 
the State Children’s Health Insurance 
Program, SCHIP, rules and regula-
tions. As Schneider adds, ‘‘Federal reg-
ulations prohibit states from imposing 
premiums, deductibles, coinsurance, or 
copayments or AI/AN children enrolled 
in their SCHIP programs. There is no 
comparable regulatory protection for 
AI/AN children or adults enrolled in 
Medicaid.’’ 

Consequently, to prevent harm to the 
health and well-being of Native Ameri-
cans, section 3 of the Medicaid Indian 
Health Act of 2005 would explicitly pro-
hibit imposing such things as pre-
miums or other forms of cost sharing 
on Native Americans within Medicaid, 
just as SCHIP already does. Section 4 
adds a prohibition on the recovery of 
the estates of AI/AN Medicaid bene-
ficiaries or tribal property by States 
through the Medicaid Program. Fur-
thermore, section 8 of the legislation 
allows States to include special provi-
sions exempting Native Americans 
from additional cost sharing or from 
benefit reductions in recognition of the 
special circumstances of Native Ameri-
cans in the Medicaid Program. 

In light of the failure of the NGA to 
consider the special circumstances of 
American Indians and Alaska Natives 
with respect to Medicaid policy, sec-
tion 5 of the legislation recognizes the 
Federal trust responsibility and re-
quires the Secretary, prior to the ap-
proval of any State Medicaid waivers, 
to assure that there has been consulta-
tion with tribes whose members or 
tribal health programs could be ad-
versely affected by the waiver. Other-
wise, the current waiver process can re-
sult in the approval of waivers that 
may include reductions in Medicaid eli-
gibility, benefits and/or reimbursement 
or increases in cost sharing that can 
have a negative impact on Native 
Americans or tribal health programs. 

In short, sections 3, 4, 5, and 8 seek to 
adopt a policy of ‘‘do no harm’’ by pre-
venting changes in Medicaid policy 
from having negative consequences for 
Native Americans. Meanwhile, sections 
2, 6, and 7 in the bill seek to make 
some additional progress on behalf of 
Native Americans through the Med-
icaid Program. 

Foremost among those provisions in 
section 2, which provides for 100 per-
cent Federal Medicaid matching funds 
for services delivered to AI/AN Med-
icaid beneficiaries at urban Indian 
health programs. Although the Med-
icaid statute currently provides for 100 
percent Federal Medicaid matching 
funds for Medicaid services delivered to 
AI/ANs through IHS facilities and a 
subsequent Memorandum of Agree-
ment, MOA, in 1996 clarified those pay-
ments also apply to services provided 
through tribally owned facilities, the 
100 Percent Federal Medical Assistance 
Percentage, FMAP, does not apply to 
urban Indian clinics. 

In short, if an AI/AN Medicaid bene-
ficiary received services from an IHS 
or tribal facility, the Federal Govern-
ment is paying 100 percent of the cost, 
but if the same individual received the 
same services from an urban Indian 
health program funded by the IHS, the 
Federal Government shifts part of the 
costs of that care to the State in pro-
portion to the State’s share of the 
FMAP. There is no justification for 
this cost shift. Just as IHS and tribal 
facilities are part of the I/T/U delivery 
system for Native Americans, so are 
urban Indian health programs and, as 
part of the ‘‘Federal trust responsi-
bility,’’ States should not be required 
to subsidize any element of this sys-
tem. 

Section 6 of the legislation would 
simply ensure that I/T/U providers that 
do not have the status of federally 
qualified health centers, FQHCs, re-
ceive the same level of reimbursement 
from Medicaid managed care organiza-
tions, MCOs, as they would if they were 
a FQHC. If Medicaid MCOs are contin-
ued to be allowed to pay I/T/U pro-
viders less for the same services that 
they pay other network providers, the 
I/T/U providers will, effectively, be sub-
sidizing the MCO or other network pro-
viders, which is not an appropriate use 
of limited federal IHS resources. 
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And finally, section 7 of the Medicaid 

Indian Health Act of 2005 ensures that 
IHS spending on behalf of a Native 
American does not disqualify them for 
Medicaid coverage under the ‘‘medi-
cally needy option.’’ Current policy 
prohibits such care from counting to-
ward the ‘‘spend down’’ requirements 
for qualifying as ‘‘medically needy’’ in 
Medicaid. Receiving services at an IHS 
facility should certainly not disqualify 
anybody from Medicaid coverage and, 
once again, IHS should not be sub-
sidizing the Medicaid program. 

In total, the provisions in the Med-
icaid Indian Health Act of 2005 might 
at first glance appear to be a hodge 
podge set of provisions related to both 
Medicaid and Indian health. However, 
they are not. They reflect a concerted 
effort on behalf of Native American 
people to protect the gains that have 
already been made within the Medicaid 
Program for American Indians and 
Alaska Natives and the need to make 
additional strides to improve the deliv-
ery of health services throughout to 
Native people, including those in urban 
areas, through Medicaid. 

Furthermore, this is just the first in 
a series of bills addressing Indian 
issues within the Medicaid and Medi-
care Programs. The next two will 
focus, respectively, on improving the 
Medicare Program and fixing problems 
with respect to the Medicare prescrip-
tion drug program for Native Ameri-
cans and Indian health providers. 

As part of the Indian Health Care Im-
provement Act of 1976 report, the Con-
gress said, ‘‘The most basic human 
right must be the right to enjoy decent 
health. Certainly, any effort to fulfill 
Federal responsibilities to the Indian 
people must begin with the provision of 
health services. In fact, health services 
must be the cornerstone upon which 
rest all the other Federal programs for 
the benefit of Indians. Without a prop-
er health status, the Indian people will 
be unable to fully avail themselves of 
the many economic, educational, and 
social programs already directed to 
them or which this Congress and future 
Congresses will provide them.’’ 

The Federal Government has a ‘‘Fed-
eral trust responsibility’’ to Indian 
people that it is simple not fulfilling. 
This administration and this Congress 
can and simply must do better. Part of 
that multipronged agenda should in-
clude passage of the Medicaid Indian 
Health Act of 2005. 

This could occur in a variety of ways. 
First, the provision from this bill could 
be incorporated in any budget rec-
onciliation conference report package. 
Consequently, during Finance Com-
mittee consideration of the Senate’s 
version of the budget reconciliation 
package on October 25, 2005, I offered 
an amendment that included a number 
of the provisions from this bill. Oppo-
nents of the amendment, which failed 
on a 9-to-11 party-line vote with Demo-
crats in favor and Republicans oppos-
ing it, argued at the time that the 
budget reconciliation package was not 

the right vehicle but that we should 
look to the reauthorization bill for the 
Indian Health Care Improvement Act 
to attach these provisions instead. 

Two days later, on October 27, 2005, 
the Committee on Indian Affairs took 
up and passed S. 1057, the Indian Health 
Care Improvement Act Amendments of 
2005, but did not include any of the 
Medicaid provisions I have been dis-
cussing as part of this bill. They were 
told that inclusion of Medicaid provi-
sions within IHCIA was objected to by 
both the administration and the Sen-
ate Finance Committee. However, in 
light of the Senate Finance Commit-
tee’s failure to take up the amendment 
earlier this month, another possible ve-
hicle should be the reauthorization bill 
for the Indian Health Care Improve-
ment Act when it comes to the Senate 
floor. 

And finally, if we fail to get these 
provisions included in either of those 
legislative vehicles, we will push to get 
the Medicaid Indian Health Act of 2005 
passed as a free standing piece of legis-
lation. Medicaid has become such a 
crucial and necessary piece in main-
taining and improving the health and 
well-being of American Indians and 
Alaska Natives that it is unacceptable 
that the various Senate committees 
point to each other as being in charge 
while not taking the necessary respon-
sibility to get this important protec-
tions for Native Americans passed into 
law. 

The Federal Government and the 
States also point figures at each other 
as to who is in charge. As Jim Crouch, 
executive director of the California 
Rural Indian Health Board, has said, 
‘‘The joint operation of the Medicaid 
program by federal and state authori-
ties often ignores the governmental 
status of Tribes and the unique needs 
of Tribal citizens. It is always appro-
priate for the federal government to es-
tablish special provisions that are in 
the best interest of Tribes and Amer-
ican Indians due to the governmental 
status of federally recognized tribes.’’ 

Mr. President, it is well past time to 
enact legislative initiatives such as the 
Medicaid Indian Health Act of 2005 and 
reauthorization of IHCIA. Years of bro-
ken promises to Indian Country must 
come to an end. Passage of the provi-
sions in both the Medicaid Indian 
Health Act of 2005 and IHCIA reauthor-
ization are just two of the pieces that 
the Federal Government must take in 
order to fulfill the Federal trust re-
sponsibility and make real progress at 
providing the full array of medically 
necessary health services that have 
been long promised to American Indi-
ans. 

I ask unanimous consent that the 
text of the bill and a fact sheet describ-
ing the various provisions in the bill be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

S. 2074 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Medicaid In-
dian Health Act of 2005’’. 
SEC. 2. APPLICATION OF 100 PERCENT FMAP FOR 

SERVICES FURNISHED TO AN IN-
DIAN BY AN URBAN INDIAN HEALTH 
PROGRAM. 

(a) IN GENERAL.—The third sentence of sec-
tion 1905(b) of the Social Security Act (42 
U.S.C. 1396d(b)), is amended by inserting be-
fore the period at the end the following: ‘‘, or 
through an urban Indian health program re-
ceiving funds under title V of the Indian 
Health Care Improvement Act’’. 

(b) CONFORMING AMENDMENT.—Section 
1911(c) of such Act (42 U.S.C. 1396j(c)), is 
amended by inserting ‘‘, or through an urban 
Indian health program receiving funds under 
title V of the Indian Health Care Improve-
ment Act’’ after ‘‘facilities’’. 
SEC. 3. PROHIBITION ON IMPOSITION OF PRE-

MIUMS, DEDUCTIBLES, COPAY-
MENTS, AND OTHER COST-SHARING 
ON INDIANS. 

Section 1916 of the Social Security Act (42 
U.S.C. 1396o) is amended— 

(1) in subsection (a)(3), by inserting ‘‘(other 
than such individuals who are Indians (as de-
fined in section 4 of the Indian Health Care 
Improvement Act)’’ after ‘‘other such indi-
viduals’’; 

(2) in subsection (b), in the matter pre-
ceding paragraph (1), by inserting ‘‘or who 
are Indians (as defined in section 4 of the In-
dian Health Care Improvement Act)’’ after 
‘‘section 1902(a)(10)’’; and 

(3) in subsection (c)(1), by inserting ‘‘(other 
than such an individual who is an Indian (as 
defined in section 4 of the Indian Health Care 
Improvement Act))’’ after ‘‘section 
1902(l)(1)’’. 
SEC. 4. PROHIBITION ON RECOVERY AGAINST ES-

TATES OF INDIANS. 

Section 1917(b)(1) of the Social Security 
Act (42 U.S.C. 1396p(b)(1)) is amended, in the 
matter preceding subparagraph (A), by in-
serting ‘‘ who is not an Indian (as defined in 
section 4 of the Indian Health Care Improve-
ment Act)’’ after ‘‘an individual’’ the second 
place it appears. 
SEC. 5. REQUIREMENT FOR CONSULTATION WITH 

INDIAN TRIBES PRIOR TO AP-
PROVAL OF SECTION 1115 WAIVERS. 

Section 1115 of the Social Security Act (42 
U.S.C. 1315) is amended by adding at the end 
the following: 

‘‘(g) In the case of an application for a 
waiver of compliance with the requirements 
of section 1902 (or a renewal or extension of 
such a waiver) that is likely to affect mem-
bers of an Indian tribe (as defined in section 
4 of the Indian Health Care Improvement 
Act) or a tribal health program (whether op-
erated by an Indian tribe or a tribal organi-
zation (as so defined) serving such members, 
the Secretary shall, prior to granting such a 
waiver under subsection (a) or renewing or 
extending such a waiver under subsection (e), 
consult with each such Indian tribe.’’. 
SEC. 6. REQUIREMENT FOR FAIR PAYMENT BY 

MEDICAID MANAGED CARE ENTI-
TIES TO INDIAN HEALTH PROGRAM 
PROVIDERS. 

Section 1903(m)(2)(A)(ii) of the Social Secu-
rity Act (42 U.S.C. 1396b(m)(2)(A)(ii)) is 
amended to read as follows: 

‘‘(ii) such contract provides, in the case of 
entity that has entered into a contract for 
the provision of services with a facility or 
program of the Indian Health Service, 
whether operated by the Service or an Indian 
tribe or tribal organization (as defined in 
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CONGRESSIONAL RECORD — SENATE S13385 November 18, 2005 
section 4 of the Indian Health Care Improve-
ment Act) or an urban Indian health pro-
gram receiving funds under title V of the In-
dian Health Care Improvement Act , that is 
not a Federally-qualified health center or a 
rural health clinic, that the entity shall pro-
vide payment that is not less than the high-
est level and amount of payment that the en-
tity would make for the services if the serv-
ices were furnished by a provider that is not 
a facility or program of the Indian Health 
Service;’’. 
SEC. 7. TREATMENT OF MEDICAL EXPENSES PAID 

BY OR ON BEHALF OF AN INDIAN BY 
AN INDIAN HEALTH PROGRAM AS 
COSTS INCURRED FOR MEDICAL 
CARE FOR PURPOSES OF DETER-
MINING MEDICALLY NEEDY ELIGI-
BILITY. 

Section 1902(a)(17)(D) of the Social Secu-
rity Act (42 U.S.C. 1396a(a)(17)(D)) is amended 
by inserting ‘‘or by the Indian Health Serv-
ice or an Indian tribe or tribal organization 
(as defined in section 4 of the Indian Health 
Care Improvement Act)’’ after ‘‘political 
subdivision thereof’’. 
SEC. 8. STATE OPTION TO EXEMPT INDIANS 

FROM REDUCTIONS IN ELIGIBILITY 
OR BENEFITS. 

Section 1902 of the Social Security Act (42 
U.S.C. 1396a)) is amended by inserting after 
subsection (j) the following: 

‘‘(k) The Secretary shall not disapprove a 
State plan amendment, or deny a State re-
quest for a waiver under section 1115 (or a re-
newal or extension of such a waiver), on the 
grounds that the amendment or waiver 
would exempt Indians (as defined in section 
4 of the Indian Health Care Improvement 
Act) eligible for medical assistance from— 

‘‘(1) any restriction on eligibility for med-
ical assistance under this title that would 
otherwise apply under the amendment or 
waiver; 

‘‘(2) any imposition of premiums, 
deductibles, copayments, or other cost-shar-
ing that would otherwise apply under the 
amendment or waiver; or 

‘‘(3) any reduction in covered services or 
supplies that would otherwise apply under 
the amendment or waiver.’’. 
SEC. 9. EFFECTIVE DATE. 

(a) IN GENERAL.—Except as provided in 
subsection (b), this Act and the amendments 
made by this Act apply to items or services 
furnished on or after January 1, 2006. 

(b) EXTENSION OF EFFECTIVE DATE FOR 
STATE LAW AMENDMENT.—In the case of a 
State plan under title XIX of the Social Se-
curity Act which the Secretary of Health 
and Human Services determines requires 
State legislation in order for the plan to 
meet the additional requirements imposed 
by the amendments made by a provision of 
this Act, the State plan shall not be regarded 
as failing to comply with the requirements 
of this Act solely on the basis of its failure 
to meet these additional requirements before 
the first day of the first calendar quarter be-
ginning after the close of the first regular 
session of the State legislature that begins 
after the date of enactment of this Act. For 
purposes of the previous sentence, in the 
case of a State that has a 2-year legislative 
session, each year of the session shall be con-
sidered to be a separate regular session of 
the State legislature. 

FACT SHEET—‘‘MEDICAID INDIAN HEALTH ACT 
OF 2005’’ 

Senators Bingaman, Baucus, Dorgan, Mur-
ray, Cantwell, and Johnson are introducing 
legislation entitled the ‘‘Medicaid Indian 
Health Act of 2005’’ that would make tech-
nical but important changes to the Medicaid 
program to address the unique issues con-
fronting Native Americans and Indian 
Health Service (IHS) providers within that 
program. 

The provisions within this legislation are 
as follows: 
SEC. 2. 100% FMAP FOR SERVICES TO AI/AN MED-

ICAID PATIENTS OF URBAN INDIAN HEALTH 
PROGRAMS 

Current Law 
The cost of covered services to AI/AN Med-

icaid beneficiaries is matched by the federal 
government at a 100% rate if the services are 
received through an IHS facility, whether 
operated by the IHS or a tribe or tribal orga-
nization. However, the federal government 
matches the cost of covered services fur-
nished to AI/AN Medicaid beneficiaries by 
urban Indian health programs funded by the 
IHS only at a state’s regular federal match-
ing rate, which varies from 50% to 77%. 
Thus, states must pay a share of the cost of 
Medicaid services furnished to AI/AN bene-
ficiaries by urban Indian health programs. 
Proposed Change 

Extend the 100% federal matching rate to 
services received through an urban Indian 
health program receiving funds under Title 
V of the Indian Health Care Improvement 
Act. 
Justification 

Under current policy, if an AI/AN Medicaid 
beneficiary receives covered services from an 
IHS or tribal hospital or clinic, the federal 
government pays 100% of the cost, but if the 
same individual receives covered services 
from an urban Indian health program funded 
by the IHS, the federal government shifts 
part of the costs to the state in proportion to 
the state’s share of Medicaid spending gen-
erally. There is no principled justification 
for this cost shift. Just as IHS and tribal fa-
cilities receive IHS funds, so do urban Indian 
health programs. The urban Indian health 
programs are part of the same ‘‘I/T/U’’ deliv-
ery system as are IHS and tribal facilities. 
States should not be required to subsidize 
any element of this system. 

SEC. 3. PROHIBITING IMPOSITION OF MEDICAID 
PREMIUMS ON AI/AN MEDICAID BENEFICIARIES 

Current Law 
State Medicaid programs are allowed to 

impose premiums only on certain categories 
of Medicaid beneficiaries—principally those 
who qualify as ‘‘medically needy’’ by incur-
ring high medical expenses that, when ap-
plied against their income, enable them to 
‘‘spend down’’ into eligibility. Any premiums 
imposed on this group must be income-re-
lated, as specified in federal regulations. In 
contrast, State SCHIP programs are prohib-
ited by regulation from imposing premiums 
on AI/AN beneficiaries. 
Proposed Change 

Prohibit states from imposing any pre-
miums, enrollment fees, or similar charges 
in any amount on AI/AN beneficiaries, re-
gardless of the basis of eligibility for Med-
icaid. 
Justification 

The Federal government, through the IHS, 
has the responsibility for providing health 
care free of charge to AI/ANs eligible for its 
services. Thus, if a state imposes a premium 
requirement as a condition of Medicaid en-
rollment, in the case of an AI/AN the pre-
mium must be paid by the IHS or the con-
tracting tribe from the limited federal funds 
allocated to it. The effect is to reduce the ap-
propriated funds available to the IHS or trib-
al facility for serving patients who are eligi-
ble for IHS services but are not eligible for 
Medicaid. In this respect, Medicaid policy 
should be conformed to SCHIP policy. 
SEC. 3. PROHIBITING IMPOSITION OF MEDICAID 

COPAYMENTS OR OTHER COST-SHARING ON AI/ 
AN MEDICAID BENEFICIARIES 

Current Law 
States Medicaid programs may impose 

deductibles, copayments, or co-insurance re-

quirements on certain services with respect 
to certain populations. Any cost-sharing im-
posed must be ‘‘nominal’’ in amount, as de-
fined in federal regulations. States are pro-
hibited from imposing any cost-sharing, 
nominal or otherwise, on certain services 
(e.g., emergency services and family plan-
ning services and supplies) and certain popu-
lations (e.g., children under 18). In contrast, 
State SCHIP programs are prohibited by reg-
ulation from imposing deductibles, copay-
ments, or co-insurance requirements on AI/ 
AN beneficiaries. 
Proposed Change 

Prohibit states from imposing deductibles, 
copayments, or co-insurance requirements in 
any amount on AI/AN Medicaid bene-
ficiaries. 
Justification 

The Federal government, through the IHS, 
has the responsibility for providing health 
care free of charge to AI/ANs eligible for its 
services. Thus, if a state imposes 
deductibles, copayments, or co-insurance re-
quirements, in the case of an AI/AN bene-
ficiary cost-sharing amount must be paid by 
the IHS or the contracting tribe from the 
limited federal funds allocated to it. The ef-
fect is to reduce the appropriated funds 
available to the IHS or tribal facility for 
serving patients who are eligible for IHS 
services but are not eligible for Medicaid. In 
this respect, Medicaid policy should be con-
formed to SCHIP policy. 

SEC. 4. PROHIBITING RECOVERY AGAINST THE 
ESTATES OF AI/AN MEDICAID BENEFICIARIES 

Current Law 
States are required to recover from the es-

tates of deceased Medicaid beneficiaries the 
costs of long-term care services (nursing fa-
cility services, home and community-based 
services, and related hospital services and 
prescription drugs) paid for by Medicaid 
when the individual was age 55 or over. The 
state may not recover against an individ-
ual’s estate until the death of any surviving 
spouse and so long as there is not a child 
under 21 or an adult child who is blind or dis-
abled. Under federal administrative guid-
ance, certain AI/AN property is exempt from 
estate recovery. 
Proposed Change 

Exempt the property/estates of deceased 
AI/AN beneficiaries from recovery for costs 
correctly paid by Medicaid. 
Justification 

The Federal government, through the IHS, 
has the responsibility for providing health 
care to AI/ANs eligible for its services. Be-
cause the IHS, due to funding limitations, 
generally does not have the capacity to fur-
nish long-term care services, low-income AI/ 
ANs who are eligible for IHS services must 
turn to Medicaid for coverage for this care. 
To recover Medicaid costs correctly paid 
from the estates of these individuals violates 
the Federal government’s responsibility to 
them. Tribal lands and property should not 
be threatened by federal or state govern-
ments. 
SEC. 5. REQUIRING TRIBAL CONSULTATION PRIOR 

TO APPROVAL OF SECTION 1115 WAIVERS 
Current Law 

Under section 1115 of the Social Security 
Act, the Secretary of HHS has the authority 
to waive certain requirements of federal 
Medicaid law to enable states to conduct 
demonstrations that, in his judgment, ‘‘is 
likely to assist in promoting the objectives 
of’’ the Medicaid program. Section 1115 con-
tains no requirement that the Secretary con-
sult with Indian tribes prior to approval of 
Medicaid demonstration waivers that may 
adversely affect their members or their trib-
al health programs. The January 2005 HHS 
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tribal consultation policy does not specify 
that consultation is required in these spe-
cific circumstances, although the previous 
July 2001 guidance had. 
Proposed Change 

Require the Secretary, prior to approval of 
any new section 1115 waiver or renewal of 
any existing section 1115 waiver to consult 
with tribes whose members or tribal health 
programs could be affected by the waiver. 
Justification 

Section 1115 waivers are commonly nego-
tiated by the Secretary (acting through 
CMS) and the Governor of the state seeking 
the waiver (through his Medicaid or Budget 
director). Affected Indian tribes have no for-
mal role in these negotiations, even when 
those negotiations result in reductions in 
Medicaid eligibility, benefits, and/or reim-
bursement or increases in premiums and 
cost-sharing that have an adverse impact on 
tribal members or tribal health programs. 

SEC. 6. REQUIRE FAIR PAYMENT BY MEDICAID 
MCOS TO I/T/U PROVIDERS 

Current Law 
Managed care organizations (MCOs) con-

tracting with Medicaid on a risk basis are re-
quired to pay health care providers, whether 
in- or out-of-network, on a timely basis for 
covered services furnished to Medicaid bene-
ficiaries. Although there are generally no 
minimum payment requirements, in the case 
of federally qualified health centers (FQHCs) 
and rural health clinics (RHCs), MCOs are re-
quired to pay the same amount for a covered 
service as they would if the provider were 
not an FQHC or RHC. In addition, the State 
Medicaid agency is required to pay the dif-
ference, if any, between: (1) the MCO’s pay-
ment to the FQHC or RHC; and, (2) the pro-
spective payment amount to which the 
FQHC or RHC is entitled under Medicaid law. 
There is no similar protection for I/T/U pro-
viders that are not FQHCs or RHCs. 
Proposed Change 

Require that MCOs to pay I/T/U providers 
that are not FQHCs or RHCs the same 
amount that the MCO would pay for the 
same service to a non-I/T/U provider. 
Justification 

Current law protects I/T/U providers that 
are FQHCs or Rural Health Clinics against 
underpayment by Medicaid MCOs. This pro-
vision extends some of these protections to 
other I/T/U providers. If Medicaid MCOs are 
allowed to pay I/T/U providers less for the 
same services than they pay other network 
providers, the I/T/U providers will, in effect, 
be subsidizing the MCO or other network 
providers. This is not an appropriate use of 
limited federal IHS resources. 

SEC. 7. TREATMENT OF IHS OR TRIBAL 
PAYMENTS AS INCURRED MEDICAL EXPENSES 

Current Law 
States have the option of extending Med-

icaid coverage to individuals who are ‘‘medi-
cally needy’’—that is, individuals who 
‘‘spend-down’’ by incurring high medical ex-
penses that, when subtracted from their in-
comes, reduce their incomes to below the 
state eligibility threshold. If the IHS or a 
Tribe pays the health care costs of an AI/AN, 
that individual is not considered to have ‘‘in-
curred’’ the cost for purposes of meeting the 
‘‘spend-down’’ requirements for qualifying as 
‘‘medically needy.’’ 
Proposal 

Allow medical expenses paid by the IHS or 
a Tribe or tribal organization on behalf of an 
AI/AN to count as costs ‘‘incurred’’ for med-
ical care for purposes of establishing eligi-
bility for Medicaid in states with ‘‘medically 
needy’’ programs. 
Justification 

Current policy has the effect of disquali-
fying AI/ANs from Medicaid eligibility as 

‘‘medically needy’’ individuals. This, in turn, 
results in IHS, Tribes, and tribal organiza-
tions paying for services that Medicaid 
would otherwise cover once these individuals 
established ‘‘medically needy’’ eligibility. 
Subsidizing Medicaid is not an appropriate 
use of limited IHS and Tribal resources. 
SEC. 8. OPTION FOR STATES TO EXEMPT INDIANS 
FROM REDUCTIONS IN ELIGIBILITY OR BENEFITS 
Current Law 

CMS policy has been to acknowledge the 
federal government’s unique responsibilities 
under the trust obligation and to take into 
account special circumstances of American 
Indians and Alaska Natives in Medicaid and 
SCHIP programs. As such, states have his-
torically been allowed to include special pro-
visions with respect to Tribes and Indian 
people in their Medicaid and SCHIP pro-
grams. However, in 2004, CMS informed Or-
egon and Washington that it would not ap-
prove waiver amendments containing special 
provisions for Indian participation in the 
Medicaid program. 
Proposed Change 

Secretary shall not disapprove a state Plan 
amendment, or deny a state request for a 
waiver under section 1115, on the grounds 
that the amendment or waiver would exempt 
eligible Indians (as defined in section 4 of the 
Indian Health Care Improvement Act) from: 

(1) any restriction on eligibility for med-
ical assistance under this Title that would 
otherwise apply under the amendment or 
waiver; 

(2) any imposition of premiums, 
deductibles, copayments or other cost-shar-
ing that would otherwise apply under the 
amendment or waiver; or 

(3) any reduction in covered services or 
supplies that would otherwise apply under 
the amendment or waiver.’’ 
Justification 

The federal government should continue to 
acknowledge the federal government’s 
unique responsibilities under the trust obli-
gation and to take into account and allow 
states to take into account the special cir-
cumstances of American Indians and Alaska 
Natives in Medicaid and SCHIP programs. 

By Mr. DURBIN (for himself, Mr. 
HAGEL, Mr. LUGAR, Mr. KEN-
NEDY, Mr. MCCAIN, Mr. LEAHY, 
Mr. COLEMAN, Mr. LIEBERMAN, 
Mr. CRAIG, Mr. FEINGOLD, Mr. 
DEWINE, Mr. OBAMA, and Mr. 
CRAPO): 

S. 2075. A bill to amend the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996 to permit 
States to determine State residency for 
higher education purposes and to au-
thorize the cancellation of removal and 
adjustment of status of certain alien 
students who are long-term United 
States residents and who entered the 
United States as children, and for 
other purposes; to the Committee on 
the Judiciary. 

Mr. DURBIN. Mr. President, I ask 
unanimous consent that the text of the 
bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2075 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Develop-
ment, Relief, and Education for Alien Minors 
Act of 2005’’ or the ‘‘DREAM Act of 2005’’. 

SEC. 2. DEFINITIONS. 
In this Act: 
(1) INSTITUTION OF HIGHER EDUCATION.—The 

term ‘‘institution of higher education’’ has 
the meaning given that term in section 101 of 
the Higher Education Act of 1965 (20 U.S.C. 
1001). 

(2) UNIFORMED SERVICES.—The term ‘‘uni-
formed services’’ has the meaning given that 
term in section 101(a) of title 10, United 
States Code. 
SEC. 3. RESTORATION OF STATE OPTION TO DE-

TERMINE RESIDENCY FOR PUR-
POSES OF HIGHER EDUCATION BEN-
EFITS. 

(a) IN GENERAL.—Section 505 of the Illegal 
Immigration Reform and Immigrant Respon-
sibility Act of 1996 (8 U.S.C. 1623) is repealed. 

(b) EFFECTIVE DATE.—The repeal under 
subsection (a) shall take effect as if included 
in the enactment of the Illegal Immigration 
Reform and Immigrant Responsibility Act of 
1996. 
SEC. 4. CANCELLATION OF REMOVAL AND AD-

JUSTMENT OF STATUS OF CERTAIN 
LONG-TERM RESIDENTS WHO EN-
TERED THE UNITED STATES AS 
CHILDREN. 

(a) SPECIAL RULE FOR CERTAIN LONG-TERM 
RESIDENTS WHO ENTERED THE UNITED STATES 
AS CHILDREN.— 

(1) IN GENERAL.—Notwithstanding any 
other provision of law and except as other-
wise provided in this Act, the Secretary of 
Homeland Security may cancel removal of, 
and adjust to the status of an alien lawfully 
admitted for permanent residence, subject to 
the conditional basis described in section 5, 
an alien who is inadmissible or deportable 
from the United States, if the alien dem-
onstrates that— 

(A) the alien has been physically present in 
the United States for a continuous period of 
not less than 5 years immediately preceding 
the date of enactment of this Act, and had 
not yet reached the age of 16 years at the 
time of initial entry; 

(B) the alien has been a person of good 
moral character since the time of applica-
tion; 

(C) the alien— 
(i) is not inadmissible under paragraph (2), 

(3), (6)(B), (6)(C), (6)(E), (6)(F), or (6)(G) of 
section 212(a) of the Immigration and Na-
tionality Act (8 U.S.C. 1182(a)), or, if inad-
missible solely under subparagraph (C) or (F) 
of paragraph (6) of such subsection, the alien 
was under the age of 16 years at the time the 
violation was committed; and 

(ii) is not deportable under paragraph 
(1)(E), (1)(G), (2), (3)(B), (3)(C), (3)(D), (4), or 
(6) of section 237(a) of the Immigration and 
Nationality Act (8 U.S.C. 1227(a)), or, if de-
portable solely under subparagraphs (C) or 
(D) of paragraph (3) of such subsection, the 
alien was under the age of 16 years at the 
time the violation was committed; 

(D) the alien, at the time of application, 
has been admitted to an institution of higher 
education in the United States, or has 
earned a high school diploma or obtained a 
general education development certificate in 
the United States; and 

(E) the alien has never been under a final 
administrative or judicial order of exclusion, 
deportation, or removal, unless the alien has 
remained in the United States under color of 
law or received the order before attaining 
the age of 16 years. 

(2) WAIVER.—The Secretary of Homeland 
Security may waive the grounds of ineligi-
bility under section 212(a)(6) of the Immigra-
tion and Nationality Act and the grounds of 
deportability under paragraphs (1), (3), and 
(6) of section 237(a) of that Act for humani-
tarian purposes or family unity or when it is 
otherwise in the public interest. 

(3) PROCEDURES.—The Secretary of Home-
land Security shall provide a procedure by 
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regulation allowing eligible individuals to 
apply affirmatively for the relief available 
under this subsection without being placed 
in removal proceedings. 

(b) TERMINATION OF CONTINUOUS PERIOD.— 
For purposes of this section, any period of 
continuous residence or continuous physical 
presence in the United States of an alien who 
applies for cancellation of removal under 
this section shall not terminate when the 
alien is served a notice to appear under sec-
tion 239(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1229(a)). 

(c) TREATMENT OF CERTAIN BREAKS IN 
PRESENCE.— 

(1) IN GENERAL.—An alien shall be consid-
ered to have failed to maintain continuous 
physical presence in the United States under 
subsection (a) if the alien has departed from 
the United States for any period in excess of 
90 days or for any periods in the aggregate 
exceeding 180 days. 

(2) EXTENSIONS FOR EXCEPTIONAL CIR-
CUMSTANCES.—The Secretary of Homeland 
Security may extend the time periods de-
scribed in paragraph (1) if the alien dem-
onstrates that the failure to timely return to 
the United States was due to exceptional cir-
cumstances. The exceptional circumstances 
determined sufficient to justify an extension 
should be no less compelling than serious ill-
ness of the alien, or death or serious illness 
of a parent, grandparent, sibling, or child. 

(d) EXEMPTION FROM NUMERICAL LIMITA-
TIONS.—Nothing in this section may be con-
strued to apply a numerical limitation on 
the number of aliens who may be eligible for 
cancellation of removal or adjustment of 
status under this section. 

(e) REGULATIONS.— 
(1) PROPOSED REGULATIONS.—Not later than 

180 days after the date of enactment of this 
Act, the Secretary of Homeland Security 
shall publish proposed regulations imple-
menting this section. Such regulations shall 
be effective immediately on an interim basis, 
but are subject to change and revision after 
public notice and opportunity for a period 
for public comment. 

(2) INTERIM, FINAL REGULATIONS.—Within a 
reasonable time after publication of the in-
terim regulations in accordance with para-
graph (1), the Secretary of Homeland Secu-
rity shall publish final regulations imple-
menting this section. 

(f) REMOVAL OF ALIEN.—The Secretary of 
Homeland Security may not remove any 
alien who has a pending application for con-
ditional status under this Act. 
SEC. 5. CONDITIONAL PERMANENT RESIDENT 

STATUS. 
(a) IN GENERAL.— 
(1) CONDITIONAL BASIS FOR STATUS.—Not-

withstanding any other provision of law, and 
except as provided in section 6, an alien 
whose status has been adjusted under section 
4 to that of an alien lawfully admitted for 
permanent residence shall be considered to 
have obtained such status on a conditional 
basis subject to the provisions of this sec-
tion. Such conditional permanent resident 
status shall be valid for a period of 6 years, 
subject to termination under subsection (b). 

(2) NOTICE OF REQUIREMENTS.— 
(A) AT TIME OF OBTAINING PERMANENT RESI-

DENCE.—At the time an alien obtains perma-
nent resident status on a conditional basis 
under paragraph (1), the Secretary of Home-
land Security shall provide for notice to the 
alien regarding the provisions of this section 
and the requirements of subsection (c) to 
have the conditional basis of such status re-
moved. 

(B) EFFECT OF FAILURE TO PROVIDE NO-
TICE.—The failure of the Secretary of Home-
land Security to provide a notice under this 
paragraph— 

(i) shall not affect the enforcement of the 
provisions of this Act with respect to the 
alien; and 

(ii) shall not give rise to any private right 
of action by the alien. 

(b) TERMINATION OF STATUS.— 
(1) IN GENERAL.—The Secretary of Home-

land Security shall terminate the condi-
tional permanent resident status of any 
alien who obtained such status under this 
Act, if the Secretary determines that the 
alien— 

(A) ceases to meet the requirements of sub-
paragraph (B) or (C) of section 4(a)(1); 

(B) has become a public charge; or 
(C) has received a dishonorable or other 

than honorable discharge from the uni-
formed services. 

(2) RETURN TO PREVIOUS IMMIGRATION STA-
TUS.—Any alien whose conditional perma-
nent resident status is terminated under 
paragraph (1) shall return to the immigra-
tion status the alien had immediately prior 
to receiving conditional permanent resident 
status under this Act. 

(c) REQUIREMENTS OF TIMELY PETITION FOR 
REMOVAL OF CONDITION.— 

(1) IN GENERAL.—In order for the condi-
tional basis of permanent resident status ob-
tained by an alien under subsection (a) to be 
removed, the alien must file with the Sec-
retary of Homeland Security, in accordance 
with paragraph (3), a petition which requests 
the removal of such conditional basis and 
which provides, under penalty of perjury, the 
facts and information so that the Secretary 
may make the determination described in 
paragraph (2)(A). 

(2) ADJUDICATION OF PETITION TO REMOVE 
CONDITION.— 

(A) IN GENERAL.—If a petition is filed in ac-
cordance with paragraph (1) for an alien, the 
Secretary of Homeland Security shall make 
a determination as to whether the alien 
meets the requirements set out in subpara-
graphs (A) through (E) of subsection (d)(1). 

(B) REMOVAL OF CONDITIONAL BASIS IF FA-
VORABLE DETERMINATION.—If the Secretary 
determines that the alien meets such re-
quirements, the Secretary shall notify the 
alien of such determination and immediately 
remove the conditional basis of the status of 
the alien. 

(C) TERMINATION IF ADVERSE DETERMINA-
TION.—If the Secretary determines that the 
alien does not meet such requirements, the 
Secretary shall notify the alien of such de-
termination and terminate the conditional 
permanent resident status of the alien as of 
the date of the determination. 

(3) TIME TO FILE PETITION.—An alien may 
petition to remove the conditional basis to 
lawful resident status during the period be-
ginning 180 days before and ending 2 years 
after either the date that is 6 years after the 
date of the granting of conditional perma-
nent resident status or any other expiration 
date of the conditional permanent resident 
status as extended by the Secretary of 
Homeland Security in accordance with this 
Act. The alien shall be deemed in conditional 
permanent resident status in the United 
States during the period in which the peti-
tion is pending. 

(d) DETAILS OF PETITION.— 
(1) CONTENTS OF PETITION.—Each petition 

for an alien under subsection (c)(1) shall con-
tain information to permit the Secretary of 
Homeland Security to determine whether 
each of the following requirements is met: 

(A) The alien has demonstrated good moral 
character during the entire period the alien 
has been a conditional permanent resident. 

(B) The alien is in compliance with section 
4(a)(1)(C). 

(C) The alien has not abandoned the alien’s 
residence in the United States. The Sec-
retary shall presume that the alien has aban-

doned such residence if the alien is absent 
from the United States for more than 365 
days, in the aggregate, during the period of 
conditional residence, unless the alien dem-
onstrates that alien has not abandoned the 
alien’s residence. An alien who is absent 
from the United States due to active service 
in the uniformed services has not abandoned 
the alien’s residence in the United States 
during the period of such service. 

(D) The alien has completed at least 1 of 
the following: 

(i) The alien has acquired a degree from an 
institution of higher education in the United 
States or has completed at least 2 years, in 
good standing, in a program for a bachelor’s 
degree or higher degree in the United States. 

(ii) The alien has served in the uniformed 
services for at least 2 years and, if dis-
charged, has received an honorable dis-
charge. 

(E) The alien has provided a list of all of 
the secondary educational institutions that 
the alien attended in the United States. 

(2) HARDSHIP EXCEPTION.— 
(A) IN GENERAL.—The Secretary of Home-

land Security may, in the Secretary’s discre-
tion, remove the conditional status of an 
alien if the alien— 

(i) satisfies the requirements of subpara-
graphs (A), (B), and (C) of paragraph (1); 

(ii) demonstrates compelling cir-
cumstances for the inability to complete the 
requirements described in paragraph (1)(D); 
and 

(iii) demonstrates that the alien’s removal 
from the United States would result in ex-
ceptional and extremely unusual hardship to 
the alien or the alien’s spouse, parent, or 
child who is a citizen or a lawful permanent 
resident of the United States. 

(B) EXTENSION.—Upon a showing of good 
cause, the Secretary of Homeland Security 
may extend the period of the conditional 
resident status for the purpose of completing 
the requirements described in paragraph 
(1)(D). 

(e) TREATMENT OF PERIOD FOR PURPOSES OF 
NATURALIZATION.—For purposes of title III of 
the Immigration and Nationality Act (8 
U.S.C. 1401 et seq.), in the case of an alien 
who is in the United States as a lawful per-
manent resident on a conditional basis under 
this section, the alien shall be considered to 
have been admitted as an alien lawfully ad-
mitted for permanent residence and to be in 
the United States as an alien lawfully admit-
ted to the United States for permanent resi-
dence. However, the conditional basis must 
be removed before the alien may apply for 
naturalization. 
SEC. 6. RETROACTIVE BENEFITS UNDER THIS 

ACT. 
If, on the date of enactment of this Act, an 

alien has satisfied all the requirements of 
subparagraphs (A) through (E) of section 
4(a)(1) and section 5(d)(1)(D), the Secretary of 
Homeland Security may adjust the status of 
the alien to that of a conditional resident in 
accordance with section 4. The alien may pe-
tition for removal of such condition at the 
end of the conditional residence period in ac-
cordance with section 5(c) if the alien has 
met the requirements of subparagraphs (A), 
(B), and (C) of section 5(d)(1) during the en-
tire period of conditional residence. 
SEC. 7. EXCLUSIVE JURISDICTION. 

(a) IN GENERAL.—The Secretary of Home-
land Security shall have exclusive jurisdic-
tion to determine eligibility for relief under 
this Act, except where the alien has been 
placed into deportation, exclusion, or re-
moval proceedings either prior to or after fil-
ing an application for relief under this Act, 
in which case the Attorney General shall 
have exclusive jurisdiction and shall assume 
all the powers and duties of the Secretary 
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until proceedings are terminated, or if a 
final order of deportation, exclusion, or re-
moval is entered the Secretary shall resume 
all powers and duties delegated to the Sec-
retary under this Act. 

(b) STAY OF REMOVAL OF CERTAIN ALIENS 
ENROLLED IN PRIMARY OR SECONDARY 
SCHOOL.—The Attorney General shall stay 
the removal proceedings of any alien who— 

(1) meets all the requirements of subpara-
graphs (A), (B), (C), and (E) of section 4(a)(1); 

(2) is at least 12 years of age; and 
(3) is enrolled full time in a primary or sec-

ondary school. 
(c) EMPLOYMENT.—An alien whose removal 

is stayed pursuant to subsection (b) may be 
engaged in employment in the United States, 
consistent with the Fair Labor Standards 
Act (29 U.S.C. 201 et seq.), and State and 
local laws governing minimum age for em-
ployment. 

(d) LIFT OF STAY.—The Attorney General 
shall lift the stay granted pursuant to sub-
section (b) if the alien— 

(1) is no longer enrolled in a primary or 
secondary school; or 

(2) ceases to meet the requirements of sub-
section (b)(1). 
SEC. 8. PENALTIES FOR FALSE STATEMENTS IN 

APPLICATION. 
Whoever files an application for relief 

under this Act and willfully and knowingly 
falsifies, misrepresents, or conceals a mate-
rial fact or makes any false or fraudulent 
statement or representation, or makes or 
uses any false writing or document knowing 
the same to contain any false or fraudulent 
statement or entry, shall be fined in accord-
ance with title 18, United States Code, or im-
prisoned not more than 5 years, or both. 
SEC. 9. CONFIDENTIALITY OF INFORMATION. 

(a) PROHIBITION.—No officer or employee of 
the United States may— 

(1) use the information furnished by the 
applicant pursuant to an application filed 
under this Act to initiate removal pro-
ceedings against any persons identified in 
the application; 

(2) make any publication whereby the in-
formation furnished by any particular indi-
vidual pursuant to an application under this 
Act can be identified; or 

(3) permit anyone other than an officer or 
employee of the United States Government 
or, in the case of applications filed under 
this Act with a designated entity, that des-
ignated entity, to examine applications filed 
under this Act. 

(b) REQUIRED DISCLOSURE.—The Attorney 
General or the Secretary of Homeland Secu-
rity shall provide the information furnished 
under this section, and any other informa-
tion derived from such furnished informa-
tion, to— 

(1) a duly recognized law enforcement enti-
ty in connection with an investigation or 
prosecution of an offense described in para-
graph (2) or (3) of section 212(a) of the Immi-
gration and Nationality Act (8 U.S.C. 
1182(a)), when such information is requested 
in writing by such entity; or 

(2) an official coroner for purposes of af-
firmatively identifying a deceased individual 
(whether or not such individual is deceased 
as a result of a crime). 

(c) PENALTY.—Whoever knowingly uses, 
publishes, or permits information to be ex-
amined in violation of this section shall be 
fined not more than $10,000. 
SEC. 10. EXPEDITED PROCESSING OF APPLICA-

TIONS; PROHIBITION ON FEES. 
Regulations promulgated under this Act 

shall provide that applications under this 
Act will be considered on an expedited basis 
and without a requirement for the payment 
by the applicant of any additional fee for 
such expedited processing. 

SEC. 11. HIGHER EDUCATION ASSISTANCE. 
Notwithstanding any provision of the 

Higher Education Act of 1965 (20 U.S.C. 1001 
et seq.), with respect to assistance provided 
under title IV of the Higher Education Act of 
1965 (20 U.S.C. 1070 et seq.), an alien who ad-
justs status to that of a lawful permanent 
resident under this Act shall be eligible only 
for the following assistance under such title: 

(1) Student loans under parts B, D, and E of 
such title IV (20 U.S.C. 1071 et seq., 1087a et 
seq., 1087aa et seq.), subject to the require-
ments of such parts. 

(2) Federal work-study programs under 
part C of such title IV (42 U.S.C. 2751 et seq.), 
subject to the requirements of such part. 

(3) Services under such title IV (20 U.S.C. 
1070 et seq.), subject to the requirements for 
such services. 
SEC. 12. GAO REPORT. 

Seven years after the date of enactment of 
this Act, the Comptroller General of the 
United States shall submit a report to the 
Committees on the Judiciary of the Senate 
and the House of Representatives setting 
forth— 

(1) the number of aliens who were eligible 
for cancellation of removal and adjustment 
of status under section 4(a); 

(2) the number of aliens who applied for ad-
justment of status under section 4(a); 

(3) the number of aliens who were granted 
adjustment of status under section 4(a); and 

(4) the number of aliens whose conditional 
permanent resident status was removed 
under section 5. 

By Mr. LEAHY (for himself, Mr. 
HATCH, Ms. MIKULSKI, Mr. DUR-
BIN, Mr. DEWINE, Mr. BIDEN, 
Mrs. FEINSTEIN, Mr. FEINGOLD, 
Mr. SMITH, Mr. DODD, Mr. 
CHAMBLISS, Mr. ROCKEFELLER, 
Mr. LIEBERMAN, Mrs. BOXER, 
Mr. WYDEN, Mr. NELSON of Flor-
ida, and Mr. CORZINE): 

S. 2076. A bill to amend title 5, 
United States Code, to provide to as-
sistant United States attorneys the 
same retirement benefits as are af-
forded to Federal law enforcement offi-
cers; to the Committee on Homeland 
Security and Governmental Affairs. 

Mr. LEAHY. I am pleased to join 
with Senator HATCH in introducing the 
Assistant United States Attorney Re-
tirement Benefit Equity Act of 2005. 
This bill was previously introduced in 
the 107th and 108th Congresses. A 
House companion bill, H.R. 3183, has al-
ready been introduced and currently 
has 43 bipartisan cosponsors. 

Fairness is the driving force behind 
this legislation. The bill would correct 
an inequity that exists under current 
law, whereby AUSAs receive substan-
tially less favorable retirement bene-
fits than nearly all other people in-
volved in the Federal criminal justice 
system. The bill would increase the re-
tirement benefits given to AUSAs, as 
well as other designated attorneys em-
ployed by DOJ who act primarily as 
criminal prosecutors, by including 
them in the Civil Service Retirement 
System. This change would bring their 
retirement benefits inline with thou-
sands of other employees involved in 
the Federal criminal justice system. 

Enhanced retirement benefits will 
allow us to attract and retain the best 
and the brightest for these vital posi-

tions in Government. As a former pros-
ecutor, I know that experienced pros-
ecutors are needed to bring ever more 
sophisticated cases under increasingly 
complex federal criminal laws. The 
Government’s success in combating the 
threats posed by organized crime, drug 
cartels, terrorist groups, and other so-
phisticated criminals depends upon 
representation by skilled, experienced 
litigators. 

Because of the lure of higher salaries 
and benefits, the average assistant U.S. 
attorney remains with the Department 
of Justice only 8 years. The hours are 
long, the pay is low, and they place 
themselves in harm’s way by pros-
ecuting criminals. Surveys of assistant 
U.S. attorneys have shown that a fair 
retirement benefit is the foremost in-
centive that would increase their ten-
ure with the Department of Justice. 
Creating an enticement for them to re-
main with the Department of Justice 
for the length of their careers would be 
a tremendous victory for the American 
people. This legislation would improve 
public safety for us all by ensuring a 
strong, knowledgeable, and experienced 
crop of prosecutors at the federal level. 

I want to thank Senators HATCH, MI-
KULSKI, DURBIN, DEWINE, BIDEN, FEIN-
STEIN, FEINGOLD, SMITH, DODD, CHAM-
BLISS, ROCKEFELLER, LIEBERMAN, 
BOXER, WYDEN, NELSON, AND CORZINE, 
for cosponsoring this important legis-
lation. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2076 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Assistant 
United States Attorney Retirement Benefit 
Equity Act of 2005’’. 
SEC. 2. RETIREMENT TREATMENT OF ASSISTANT 

UNITED STATES ATTORNEYS. 
(a) CIVIL SERVICE RETIREMENT SYSTEM.— 
(1) ASSISTANT UNITED STATES ATTORNEY DE-

FINED.—Section 8331 of title 5, United States 
Code, is amended— 

(A) in paragraph (28), by striking ‘‘and’’ at 
the end; 

(B) in the first paragraph (29), by striking 
the period and inserting a semicolon; 

(C) in the second paragraph (29)— 
(i) by striking ‘‘(29)’’ and inserting ‘‘(30)’’; 

and 
(ii) by striking the period and inserting ‘‘; 

and’’; and 
(D) by adding at the end the following: 
‘‘(31) ‘assistant United States attorney’ 

means— 
‘‘(A) an assistant United States attorney 

under section 542 of title 28; and 
‘‘(B) any other attorney employed by the 

Department of Justice occupying a position 
designated by the Attorney General upon 
finding that the position— 

‘‘(i) involves routine employee responsibil-
ities that are substantially similar to those 
of assistant United States attorneys; and 

‘‘(ii) is critical to the Department’s suc-
cessful accomplishment of an important mis-
sion.’’. 
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(2) RETIREMENT TREATMENT.—Chapter 83 of 

title 5, United States Code, is amended by 
adding after section 8351 the following: 

‘‘§ 8352. Assistant United States attorneys 
‘‘Except as provided under the Assistant 

United States Attorneys Retirement Benefit 
Equity Act of 2005 (including the provisions 
relating to the non-applicability of manda-
tory separation requirements under section 
8335(b) and 8425(b) of this title), an assistant 
United States attorney shall be treated in 
the same manner and to the same extent as 
a law enforcement officer for purposes of this 
chapter.’’. 

(3) TECHNICAL AND CONFORMING AMEND-
MENTS.—(A) The table of sections for chapter 
83 of title 5, United States Code, is amended 
by inserting after the item relating to sec-
tion 8351 the following: 

‘‘8352. Assistant United States attorneys.’’ 
(B) Section 8335(a) of such title is amended 

by striking ‘‘8331(29)(A)’’ and inserting 
‘‘8331(30)(A)’’. 

(b) FEDERAL EMPLOYEES’ RETIREMENT SYS-
TEM.— 

(1) ASSISTANT UNITED STATES ATTORNEY DE-
FINED.—Section 8401 of title 5, United States 
Code, is amended— 

(A) in paragraph (34), by striking ‘‘and’’ at 
the end; 

(B) in paragraph (35), by striking the pe-
riod and inserting ‘‘; and’’ ; and 

(C) by adding at the end the following: 
‘‘(36) ‘assistant United States attorney’ 

means— 
‘‘(A) an assistant United States attorney 

under section 542 of title 28; and 
‘‘(B) any other attorney employed by the 

Department of Justice occupying a position 
designated by the Attorney General upon 
finding that the position— 

‘‘(i) involves routine employee responsibil-
ities that are substantially similar to those 
of assistant United States attorneys; and 

‘‘(ii) is critical to the Department’s suc-
cessful accomplishment of an important mis-
sion.’’. 

(2) RETIREMENT TREATMENT.—Section 8402 
of title 5, United States Code, is amended by 
adding at the end the following: 

‘‘(h) Except as provided under the Assist-
ant United States Attorneys Retirement 
Benefit Equity Act of 2005 (including the pro-
visions relating to the non-applicability of 
mandatory separation requirements under 
section 8335(b) and 8425(b) of this title), an 
assistant United States attorney shall be 
treated in the same manner and to the same 
extent as a law enforcement officer for pur-
poses of this chapter.’’. 

(c) MANDATORY SEPARATION.—Sections 
8335(b) and 8425(b) of title 5, United States 
Code, are amended by adding at the end the 
following: ‘‘The preceding provisions of this 
subsection shall not apply in the case of an 
assistant United States attorney as defined 
under section 8331(31) or 8401(36).’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall take effect on the 
first day of the first applicable pay period be-
ginning on or after 120 days after the date of 
enactment of this Act. 
SEC. 3. PROVISIONS RELATING TO INCUMBENTS. 

(a) DEFINITIONS.—In this section— 
(1) the term ‘‘assistant United States at-

torney’’ means— 
(A) an assistant United States attorney 

under section 542 of title 28, United States 
Code; and 

(B) any other attorney employed by the 
Department of Justice occupying a position 
designated by the Attorney General upon 
finding that the position— 

(i) involves routine employee responsibil-
ities that are substantially similar to those 
of assistant United States attorneys; and 

(ii) is critical to the Department’s success-
ful accomplishment of an important mission; 
and 

(2) the term ‘‘incumbent’’ means an indi-
vidual who is serving as an assistant United 
States attorney on the effective date of this 
section. 

(b) DESIGNATED ATTORNEYS.—If the Attor-
ney General makes any designation of an at-
torney to meet the definition under sub-
section (a)(1)(B) for purposes of being an in-
cumbent under this section— 

(1) such designation shall be made before 
the effective date of this section; and 

(2) the Attorney General shall submit to 
the Office of Personnel Management before 
that effective date— 

(A) the name of the individual designated; 
and 

(B) the period of service performed by that 
individual as an assistant United States at-
torney before that effective date. 

(c) NOTICE REQUIREMENT.—Not later than 9 
months after the date of enactment of this 
Act, the Department of Justice shall take 
measures reasonably designed to provide no-
tice to incumbents on— 

(1) their election rights under this Act; and 
(2) the effects of making or not making a 

timely election under this Act. 
(d) ELECTION AVAILABLE TO INCUMBENTS.— 
(1) IN GENERAL.—An incumbent may elect, 

for all purposes, to be treated— 
(A) in accordance with the amendments 

made by this Act; or 
(B) as if this Act had never been enacted. 
(2) FAILURE TO ELECT.—Failure to make a 

timely election under this subsection shall 
be treated in the same way as an election 
under paragraph (1)(A), made on the last day 
allowable under paragraph (3). 

(3) TIME LIMITATION.—An election under 
this subsection shall not be effective unless 
the election is made not later than the ear-
lier of— 

(A) 120 days after the date on which the no-
tice under subsection (c) is provided; or 

(B) the date on which the incumbent in-
volved separates from service. 

(e) LIMITED RETROACTIVE EFFECT.— 
(1) EFFECT ON RETIREMENT.—In the case of 

an incumbent who elects (or is deemed to 
have elected) the option under subsection 
(d)(1)(A), all service performed by that indi-
vidual as an assistant United States attor-
ney and, with respect to (B) below, including 
any service performed by such individual 
pursuant to an appointment under sections 
515, 541, 543, and 546 of title 28, United States 
Code, shall— 

(A) to the extent performed on or after the 
effective date of that election, be treated in 
accordance with applicable provisions of sub-
chapter III of chapter 83 or chapter 84 of title 
5, United States Code, as amended by this 
Act; and 

(B) to the extent performed before the ef-
fective date of that election, be treated in 
accordance with applicable provisions of sub-
chapter III of chapter 83 or chapter 84 of such 
title, as if the amendments made by this Act 
had then been in effect. 

(2) NO OTHER RETROACTIVE EFFECT.—Noth-
ing in this Act (including the amendments 
made by this Act) shall affect any of the 
terms or conditions of an individual’s em-
ployment (apart from those governed by sub-
chapter III of chapter 83 or chapter 84 of title 
5, United States Code) with respect to any 
period of service preceding the date on which 
such individual’s election under subsection 
(d) is made (or is deemed to have been made). 

(f) INDIVIDUAL CONTRIBUTIONS FOR PRIOR 
SERVICE.— 

(1) IN GENERAL.—An individual who makes 
an election under subsection (d)(1)(A) shall, 
with respect to prior service performed by 
such individual, deposit, with interest, to the 

Civil Service Retirement and Disability 
Fund the difference between the individual 
contributions that were actually made for 
such service and the individual contributions 
that would have been made for such service 
if the amendments made by section 2 of this 
Act had then been in effect. 

(2) EFFECT OF NOT CONTRIBUTING.—If the de-
posit required under paragraph (1) is not 
paid, all prior service of the incumbent shall 
remain fully creditable as law enforcement 
officer service, but the resulting annuity 
shall be reduced in a manner similar to that 
described in section 8334(d)(2)(B) of title 5, 
United States Code. This paragraph shall not 
apply in the case of a disability annuity. 

(3) PRIOR SERVICE DEFINED.—For purposes 
of this section, the term ‘‘prior service’’ 
means, with respect to any individual who 
makes an election (or is deemed to have 
made an election) under subsection (d)(1)(A), 
all service performed as an assistant United 
States attorney, but not exceeding 20 years, 
performed by such individual before the date 
as of which applicable retirement deductions 
begin to be made in accordance with such 
election. 

(g) REGULATIONS.—Except as provided 
under section 4, the Office of Personnel Man-
agement shall prescribe regulations nec-
essary to carry out this Act, including provi-
sions under which any interest due on the 
amount described under subsection (e) shall 
be determined. 

(h) EFFECTIVE DATE.—This section shall 
take effect 120 days after the date of enact-
ment of this Act. 
SEC. 4. DEPARTMENT OF JUSTICE ADMINISTRA-

TIVE ACTIONS. 
(a) REGULATIONS.— 
(1) IN GENERAL.—Not later than 120 days 

after the date of enactment of this Act, the 
Attorney General, in consultation with the 
Office of Personnel Management, shall pro-
mulgate regulations for designating attor-
neys described under section 3(a)(1)(B). 

(2) CONTENTS.—Any regulation promul-
gated under paragraph (1) shall ensure that 
attorneys designated as assistant United 
States attorneys described under section 
3(a)(1)(B) have routine employee responsibil-
ities that are substantially similar to those 
of assistant United States attorneys. 

(b) DESIGNATIONS.—The designation of any 
attorney as an assistant United States attor-
ney described under section 3(a)(1)(B) shall 
be at the discretion of the Attorney General. 

By Mr. MCCAIN: 
S. 2078. A bill to amend the Indian 

Gaming Regulatory Act to clarify the 
authority of the National Indian Gam-
ing Commission to regulate class III 
gaming, to limit the lands eligible for 
gaming, and for other purposes; to the 
Committee on Indian Affairs. 

Mr. MCCAIN. Mr. President, I am in-
troducing today a bill to amend regu-
latory provisions of the Indian Gaming 
Regulatory Act (IGRA). The bill clari-
fies that the National Indian Gaming 
Commission (NIGC) has authority to 
promulgate and enforce Minimum In-
ternal Control Standards as to Class III 
gaming; grants the NIGC Chairman au-
thority to approve contracts, and ex-
pands contract approval to include con-
tracts not only for management con-
tracts but also for gaming operation 
development contracts and consulting 
services, as well as for any contract the 
fees for which are to be paid as a per-
centage of gaming revenue; tightens re-
strictions on off-reservation gaming; 
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gives the NIGC authority to issue com-
plaints against any individual or enti-
ty, not just against tribes or manage-
ment contractors, that violate IGRA or 
federal regulations; and requires all 
tribes to pay fees to the NIGC. 

When IGRA was enacted in 1988, In-
dian gaming was a $200 million dollar 
industry. Today, the industry earns $19 
billion a year and is spread throughout 
the nation. The amendments reflect 
the need to re-evaluate what con-
stitutes appropriate regulation of this 
vastly changed enterprise. I have al-
ways been and continue to be a sup-
porter of the rights of Indian tribes to 
conduct gaming, a right guaranteed by 
the Supreme Court in the California v. 
Cabazon decision and codified in IGRA, 
but I also continue to believe that ef-
fective regulation of these enterprises 
are critical to tribes’ continued suc-
cess. 

Ensuring that the NIGC is able to 
continue its oversight of Class ill gam-
ing is necessary to this effective regu-
lation. On August 24, 2005, the U.S. Dis-
trict Court for the District of Columbia 
issued its decision in Colorado River 
Indian Tribes v. NIGC (‘‘CRIT’’), ruling 
that the National Indian Gaming Com-
mission (NIGC) did not have jurisdic-
tion to issue Class ill Minimum Inter-
nal Controls Standards (MICS). These 
standards regulate day-to-day oper-
ations of gaming operations. Specifi-
cally, they provide rules that designate 
how cash is handled by the gaming op-
eration, prescribe surveillance over 
game play, and provide auditing proce-
dures. 

Until the Court’s decision, the NIGC 
had been regulating Class ill gaming 
through MICS since 1999. The regula-
tions applied both to Class II gaming— 
that is, bingo and games similar to 
bingo—and to Class III gaming—includ-
ing slot machines and table games— 
which represents the largest source of 
revenue in Indian gaming. Following to 
CRIT decision this summer, however, 
some tribes have challenged NIGC’s au-
thority to issue or enforce the MICS. 
Although without NIGC authority, 
oversight of Class ill gaming may be 
provided by tribal-State compacts, 
States’ roles in enforcement varies 
widely and many have left such regula-
tion to NIGC. In a Nationwide indus-
try, uniform federal minimum internal 
control standards are appropriate. This 
amendment makes clear that NIGC 
continues to have the authority it has 
exercised until now to issue and en-
force MICS, including the ability to in-
spect facilities and audit premises in 
order to assure compliance. 

Protecting the integrity of Indian 
gaming also requires that the NIGC’s 
authority to review manager contracts 
be expanded. IGRA originally identi-
fied only one kind of contract that was 
subject to NIGC approval: management 
contracts. History has shown, however, 
that in order to avoid NIGC review, 
some contracts have been fashioned as 
‘‘consulting’’ contracts or ‘‘develop-
ment’’ contracts, i.e., something other 

than ‘‘management’’ contracts that re-
quire NIGC review. In these cases, 
tribes run the risk that contractors 
will enforce unfair contract terms, and 
tribes and patrons run the risk that the 
tribe will contract with unsuitable 
partners. This amendment extends 
NIGC approval to all significant gam-
ing operation related contracts so that 
the Indian gaming industry remains, as 
far as possible, free from unscrupulous 
and unsuitable contractors. 

Related to protecting the integrity of 
Indian gaming is the issue of off-res-
ervation gaming. When enacted in 1988, 
IGRA generally banned Indian gaming 
that was not located on reservations, 
however, in the interest of fairness, 
several exceptions to this ban were pro-
vided. Exploitation of these exceptions, 
not anticipated at the time IGRA was 
enacted, has led to a burgeoning prac-
tice by unscrupulous developers seek-
ing to profit off Indian tribes desperate 
for economic development. Predict-
ably, these ill-advised deals have in-
vited a backlash against Indian gaming 
generally. These amendments to IGRA 
will put an end to the most trouble-
some of these proposals by eliminating 
the authority of the Secretary to take 
land into trust off-reservation pursu-
ant to the so-called ‘‘two-part deter-
mination’’ provisions of Section 20. 

In addressing concerns about other 
exceptions in Section 20 for land 
claims, initial reservations and re-
stored reservations, these amendments 
strike a balance by curbing potential 
abuses of these exceptions, while not 
unfairly penalizing those who lost their 
lands through no fault of their own, or 
even had them taken illegally—often 
by force. Thus, newly recognized and 
restored tribes may still obtain lands, 
and conduct gaming on them, but such 
lands must be in the area where the 
particular tribe has its most signifi-
cant ties. This has been the case for 
most newly recognized and restored 
tribes, and surely is not unfair to im-
pose on all similarly situated tribes. 
For tribes that successfully reclaim 
lands taken illegally and want to con-
duct gaming on them, these amend-
ments will require congressional con-
firmation and the lands must be within 
the state where the tribe has or had its 
last reservation. This provision does 
not impair any tribe’s legal rights to 
reclaim lands, but will discourage at-
tempts by creative non-Indian devel-
opers to turn a tribe’s legal rights into 
a form of extortion. 

Ensuring that penalties are appro-
priate and can be brought against the 
responsible party is another means of 
protecting the integrity of Indian gam-
ing. To this end the bill clarifies that 
civil penalties can be imposed on any 
violator of IGRA, not just Indian tribes 
or management contractors. 

Finally, this bill will ensure fairness 
in the regulation of Indian gaming by 
assuring that all tribes bear their ap-
propriate share of the cost of regula-
tion so that the industry, as a whole, 
continues to prosper. I ask unanimous 

consent that the text of the bill be 
printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2078 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Indian Gam-
ing Regulatory Act Amendments of 2005’’. 
SEC. 2. DEFINITIONS. 

Section 4 of the Indian Gaming Regulatory 
Act (25 U.S.C. 2703) is amended— 

(1) in paragraph (7)(E), by striking ‘‘of the 
Indian Gaming Regulatory Act (25 U.S.C. 
2710(d)(3))’’; and 

(2) by adding at the end the following: 
‘‘(11) GAMING-RELATED CONTRACT.—The 

term ‘gaming-related contract’ means— 
‘‘(A) a contract or other agreement relat-

ing to the management and operation of an 
Indian tribal gaming activity, including a 
contract for services under which the gam-
ing-related contractor— 

‘‘(i) exercises material control over the 
gaming activity (or any part of the gaming 
activity); or 

‘‘(ii) advises or consults with a person that 
exercises material control over the gaming 
activity (or any part of the gaming activity); 

‘‘(B) an agreement relating to the develop-
ment or construction of a facility to be used 
for an Indian tribal gaming activity (includ-
ing a facility that is ancillary to such an ac-
tivity) the cost of which is greater than 
$250,000; or 

‘‘(C) an agreement that provides for com-
pensation or fees based on a percentage of 
the net revenues of an Indian tribal gaming 
activity. 

‘‘(12) GAMING-RELATED CONTRACTOR.—The 
term ‘gaming-related contractor’ means an 
entity or an individual, including an indi-
vidual who is an officer, or who serves on the 
board of directors, of an entity, or a stock-
holder that directly or indirectly holds at 
least 5 percent of the issued and outstanding 
stock of an entity, that enters into a gam-
ing-related contract with— 

‘‘(A) an Indian tribe; or 
‘‘(B) an agent of an Indian tribe. 
‘‘(13) MATERIAL CONTROL.—The term ‘mate-

rial control’, with respect to a gaming activ-
ity, means the exercise of authority or su-
pervision over a matter that substantially 
affects a financial or management aspect of 
an Indian tribal gaming activity.’’. 
SEC. 3. NATIONAL INDIAN GAMING COMMISSION. 

Section 5 of the Indian Gaming Regulatory 
Act (25 U.S.C. 2704) is amended— 

(1) in subsection (c)— 
(A) by striking ‘‘(c) Vacancies’’ and insert-

ing the following: 
‘‘(c) VACANCIES.— 
‘‘(1) IN GENERAL.—Except as provided in 

paragraph (2), a vacancy’’; 
(B) by striking the second sentence and in-

serting the following: 
‘‘(3) EXPIRATION OF TERM.—Unless a mem-

ber has been removed for cause under sub-
section (b)(6), the member may— 

‘‘(A) serve after the expiration of the term 
of office of the member until a successor is 
appointed; or 

‘‘(B) be reappointed to serve on the Com-
mission.’’; and 

(C) by inserting after paragraph (1) (as des-
ignated by subparagraph (A)) the following: 

‘‘(2) VICE CHAIRMAN.—The Vice Chairman 
shall act as Chairman in the absence or dis-
ability of the Chairman.’’; and 

(2) in subsection (e), in the second sen-
tence, by inserting ‘‘or disability’’ after ‘‘in 
the absence’’. 
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SEC. 4. POWERS OF THE CHAIRMAN. 

Section 6 of the Indian Gaming Regulatory 
Act (25 U.S.C. 2705) is amended— 

(1) in subsection (a)— 
(A) in paragraph (3), by striking ‘‘and’’ at 

the end; 
(B) by striking paragraph (4) and inserting 

the following: 
‘‘(4) approve gaming-related contracts for 

class II gaming and class III gaming under 
section 12; and’’; and 

(C) by adding at the end the following: 
‘‘(5) conduct a background investigation 

and make a determination with respect to 
the suitability of a gaming-related con-
tractor, as the Chairman determines to be 
appropriate.’’; and 

(2) by adding at the end the following: 
‘‘(c) DELEGATION OF AUTHORITY.— 
‘‘(1) IN GENERAL.—The Chairman may dele-

gate any authority under this section to any 
member of the Commission, as the Chairman 
determines to be appropriate. 

‘‘(2) REQUIREMENT.—In carrying out an ac-
tivity pursuant to a delegation under para-
graph (1), a member of the Commission shall 
be subject to, and act in accordance with— 

‘‘(A) the general policies formally adopted 
by the Commission; and 

‘‘(B) the regulatory decisions, findings, and 
determinations of the Commission pursuant 
to Federal law.’’. 
SEC. 5. POWERS OF THE COMMISSION. 

Section 7(b) of the Indian Gaming Regu-
latory Act (25 U.S.C. 2706(b)) is amended— 

(1) in paragraphs (1) and (4), by inserting 
‘‘and class III gaming’’ after ‘‘class II gam-
ing’’ each place it appears; 

(2) in paragraph (2), by inserting ‘‘or class 
III gaming’’ after ‘‘class II gaming’’; and 

(3) in paragraph (10), by inserting ‘‘, includ-
ing regulations addressing minimum inter-
nal control standards for class II gaming and 
class III gaming activities’’ before the period 
at the end. 
SEC. 6. COMMISSION STAFFING. 

(a) GENERAL COUNSEL.—Section 8(a) of the 
Indian Gaming Regulatory Act (25 U.S.C. 
2707(a)) is amended by striking ‘‘basic’’ and 
all that follows through the end of the sub-
section and inserting the following: ‘‘pay 
payable for level IV of the Executive Sched-
ule under chapter 11 of title 2, United States 
Code, as adjusted by section 5318 of title 5, 
United States Code.’’. 

(b) OTHER STAFF.—Section 8(b) of the In-
dian Gaming Regulatory Act (25 U.S.C. 
2707(b)) is amended by striking ‘‘basic’’ and 
all that follows through the end of the sub-
section and inserting the following: ‘‘pay 
payable for level IV of the Executive Sched-
ule under chapter 11 of title 2, United States 
Code, as adjusted by section 5318 of title 5, 
United States Code.’’. 

(c) TEMPORARY AND INTERMITTENT SERV-
ICES.—Section 8(c) of the Indian Gaming 
Regulatory Act (25 U.S.C. 2707(c)) is amended 
by striking ‘‘basic’’ and all that follows 
through the end of the subsection and insert-
ing the following: ‘‘pay payable for level IV 
of the Executive Schedule under chapter 11 
of title 2, United States Code, as adjusted by 
section 5318 of title 5, United States Code.’’. 
SEC. 7. TRIBAL GAMING ORDINANCES. 

Section 11 of the Indian Gaming Regu-
latory Act (25 U.S.C. 2710) is amended— 

(1) in subsection (b)— 
(A) in paragraph (1)(A), by striking ‘‘, and’’ 

and inserting ‘‘; and’’; 
(B) in paragraph (2)(F)— 
(i) by striking clause (i) and inserting the 

following: 
‘‘(i) ensures that background investiga-

tions and ongoing oversight activities are 
conducted with respect to— 

‘‘(I) tribal gaming commissioners and key 
tribal gaming commission employees, as de-
termined by the Chairman; 

‘‘(II) primary management officials and 
other key employees of the gaming enter-
prise, as determined by the Chairman; and 

‘‘(III) any person that is a party to a gam-
ing-related contract; and’’; and 

(ii) in clause (ii)(I), by striking ‘‘primary’’ 
and all that follows through ‘‘with’’ and in-
serting ‘‘the individuals and entities de-
scribed in clause (i), including’’; 

(C) in paragraph (3)— 
(i) by redesignating subparagraphs (C) and 

(D) as subparagraphs (D) and (E), respec-
tively; and 

(ii) by striking subparagraph (B) and in-
serting the following: 

‘‘(B) the plan is approved by the Secretary 
after the Secretary determines that— 

‘‘(i) the plan is consistent with the uses de-
scribed in paragraph (2)(B); 

‘‘(ii) the plan adequately addresses the pur-
poses described in clauses (i) and (iii) of 
paragraph (2)(B); and 

‘‘(iii) a per capita payment is a reasonable 
method of providing for the general welfare 
of the Indian tribe and the members of the 
Indian tribe; 

‘‘(C) the Secretary determines that the 
plan provides an adequate mechanism for the 
monitoring and enforcement, by the Sec-
retary and the Chairman, of the compliance 
of the plan (including any amendment, revi-
sion, or rescission of any part of the plan);’’; 
and 

(D) in paragraph (4)(B)(i)— 
(i) in subclause (I), by striking ‘‘of the 

Act,’’ and inserting a semicolon; 
(ii) in subclause (II), by striking ‘‘of this 

subsection’’ and inserting a semicolon; 
(iii) in subclause (III), by striking ‘‘, and’’ 

and inserting ‘‘; and’’; and 
(iv) in subclause (IV), by striking ‘‘Na-

tional Indian Gaming’’; 
(2) in subsection (d)— 
(A) in paragraph (1)— 
(i) in subparagraph (A)— 
(I) in clause (i), by striking ‘‘lands,’’ and 

inserting ‘‘lands;’’; 
(II) in clause (ii), by striking ‘‘, and’’ and 

inserting ‘‘; and’’; and 
(III) in clause (iii), by striking the comma 

at the end and inserting a semicolon; and 
(ii) in subparagraph (B), by striking ‘‘, 

and’’ and inserting ‘‘; and’’; 
(B) in paragraph (2)— 
(i) in subparagraph (B)(i), by striking ‘‘, 

or’’ and inserting ‘‘; or’’; and 
(ii) in subparagraph (D)(iii)(I), by striking 

‘‘, and’’ and inserting ‘‘; and’’; 
(C) in paragraph (7)(B)— 
(i) in clause (ii)(I), by striking ‘‘, and’’ and 

inserting ‘‘; and’’; 
(ii) in clause (iii)(I), by striking ‘‘, and’’ 

and inserting ‘‘; and’’; and 
(iii) in clause (vii)(I), by striking ‘‘, and’’ 

and inserting ‘‘; and’’; 
(D) in paragraph (8)(B)— 
(i) in clause (i), by striking the comma at 

the end and inserting a semicolon; and 
(ii) in clause (ii), by striking ‘‘, or’’ and in-

serting ‘‘; or’’; and 
(E) by striking paragraph (9); and 
(3) by adding at the end the following: 

‘‘(f) PROVISION OF INFORMATION TO CHAIR-
MAN.—Immediately after approving a plan 
(including any amendment, revision, or reci-
sion of any part of a plan) under subsection 
(b)(3), the Secretary shall provide to the 
Chairman— 

‘‘(1) a notice of the approval; and 
‘‘(2) any information used by the Secretary 

in approving the plan.’’. 

SEC. 8. GAMING-RELATED CONTRACTS. 

Section 12 of the Indian Gaming Regu-
latory Act (25 U.S.C. 2711) is amended to read 
as follows: 

‘‘SEC. 12. GAMING-RELATED CONTRACTS. 

‘‘(a) IN GENERAL.—To be enforceable under 
this Act, a gaming-related contract shall 
be— 

‘‘(1) in writing; and 
‘‘(2) approved by the Chairman under sub-

section (c). 
‘‘(b) CONTRACT REQUIREMENTS.— 
‘‘(1) IN GENERAL.—A gaming-related con-

tract under this Act shall provide for the In-
dian tribe, at a minimum, provisions relat-
ing to— 

‘‘(A) accounting and reporting procedures, 
including, as appropriate, provisions relating 
to verifiable financial reports; 

‘‘(B) the access required to ensure proper 
performance of the gaming-related contract, 
including access to, with respect to a gaming 
activity— 

‘‘(i) daily operations; 
‘‘(ii) real property; 
‘‘(iii) equipment; and 
‘‘(iv) any other tangible or intangible prop-

erty used to carry out the activity; 
‘‘(C) assurance of performance of each 

party to the gaming-related contract, includ-
ing the provision of bonds under subsection 
(d), as the Chairman determines to be nec-
essary; and 

‘‘(D) the reasons for, and method of, termi-
nating the gaming-related contract. 

‘‘(2) TERM.— 
‘‘(A) IN GENERAL.—Except as provided in 

subparagraph (B), the term of a gaming-re-
lated contract shall not exceed 5 years. 

‘‘(B) EXCEPTION.—Notwithstanding sub-
paragraph (A), a gaming-related contract 
may have a term of not to exceed 7 years if— 

‘‘(i) the Indian tribal party to the gaming- 
related contract submits to the Chairman a 
request for such a term; and 

‘‘(ii) the Chairman determines that the 
term is appropriate, taking into consider-
ation the circumstances of the gaming-re-
lated contract. 

‘‘(3) FEES.— 
‘‘(A) IN GENERAL.—Notwithstanding the 

payment terms of a gaming-related contract, 
and except as provided in subparagraph (B), 
the fee of a gaming-related contractor or 
beneficiary of a gaming-related contract 
shall not exceed an amount equal to 30 per-
cent of the net revenues of the gaming oper-
ation that is the subject of the gaming-re-
lated contract. 

‘‘(B) EXCEPTION.—The fee of a gaming-re-
lated contractor or beneficiary of a gaming- 
related contract may be in an amount equal 
to not more than 40 percent of the net reve-
nues of the gaming operation that is the sub-
ject of the gaming-related contract if the 
Chairman determines that such a fee is ap-
propriate, taking into consideration the cir-
cumstances of the gaming-related contract. 

‘‘(c) APPROVAL BY CHAIRMAN.— 
‘‘(1) GAMING-RELATED CONTRACTS.— 
‘‘(A) IN GENERAL.—An Indian tribe shall 

submit each gaming-related contract of the 
tribe to the Chairman for approval by not 
later than the earlier of— 

‘‘(i) the date that is 90 days after the date 
on which the gaming-related contract is exe-
cuted; or 

‘‘(ii) the date that is 90 days before the 
date on which the gaming-related contract is 
scheduled to be completed. 

‘‘(B) FACTORS FOR CONSIDERATION.—In de-
termining whether to approve a gaming-re-
lated contract under this subsection, the 
Chairman may take into consideration any 
information relating to the terms, parties, 
and beneficiaries of— 

‘‘(i) the gaming-related contract; and 
‘‘(ii) any other agreement relating to the 

Indian gaming activity, as determined by the 
Chairman. 

‘‘(C) DEADLINE FOR DETERMINATION.— 
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‘‘(i) IN GENERAL.—The Chairman shall ap-

prove or disapprove a gaming-related con-
tract under this subsection by not later than 
90 days after the date on which the Chairman 
makes a determination regarding the suit-
ability of each gaming-related contractor 
under paragraph (2). 

‘‘(ii) EXPEDITED REVIEW.— 
‘‘(I) IN GENERAL.—If each gaming-related 

contractor has been determined by the 
Chairman to be suitable under paragraph (2) 
on or before the date on which the gaming- 
related contract is submitted to the Chair-
man, the Chairman shall approve or dis-
approve the gaming-related contract by not 
later than 30 days after the date on which 
the gaming-related contract is submitted. 

‘‘(II) FAILURE TO DETERMINE.—If the Chair-
man fails to make a determination by the 
date described in subclause (I), a gaming-re-
lated contract described in that subclause 
shall be considered to be approved. 

‘‘(III) AMENDMENTS.—The Chairman may 
require the parties to a gaming-related con-
tract considered to be approved under sub-
clause (II) to amend the gaming-related con-
tract, as the Chairman considers to be appro-
priate to meet the requirements under sub-
section (b). 

‘‘(iii) EARLY OPERATION.— 
‘‘(I) IN GENERAL.—On approval of the Chair-

man under subclause (II), a gaming-related 
contract may be carried out before the date 
on which the gaming-related contract is ap-
proved by the Chairman under clause (i). 

‘‘(II) APPROVAL BY CHAIRMAN.—The Chair-
man may approve the early operation of a 
gaming-related contract under subclause (I) 
if the Chairman determines that— 

‘‘(aa) adequate bonds have been provided 
under paragraph (2)(G)(iii) and subsection 
(d); and 

‘‘(bb) the gaming-related contract will be 
amended as the Chairman considers to be ap-
propriate to meet the requirements under 
subsection (b). 

‘‘(D) REQUIREMENTS FOR DISAPPROVAL.— 
The Chairman shall disapprove a gaming-re-
lated contract under this subsection if the 
Chairman determines that— 

‘‘(i) the gaming-related contract fails to 
meet any requirement under subsection (b); 

‘‘(ii) a gaming-related contractor is unsuit-
able under paragraph (2); 

‘‘(iii) a gaming-related contractor or bene-
ficiary of the gaming-related contract— 

‘‘(I) unduly interfered with or influenced, 
or attempted to interfere with or influence, 
a decision or process of an Indian tribal gov-
ernment relating to the gaming activity for 
the benefit of the gaming-related contractor 
or beneficiary; or 

‘‘(II) deliberately or substantially failed to 
comply with— 

‘‘(aa) the gaming-related contract; or 
‘‘(bb) a tribal gaming ordinance or resolu-

tion adopted and approved pursuant to this 
Act; 

‘‘(iv) the Indian tribe with jurisdiction 
over the Indian lands on which the gaming 
activity is located will not receive the pri-
mary benefit as sole proprietor of the gam-
ing activity, taking into consideration any 
agreement relating to the gaming activity; 

‘‘(v) a trustee would disapprove the gam-
ing-related contract, in accordance with the 
duties of skill and diligence of the trustee, 
because the compensation or fees under the 
gaming-related contract do not bear a rea-
sonable relationship to the cost of the goods 
or the benefit of the services provided under 
the gaming-related contract; or 

‘‘(vi) a person or an Indian tribe would vio-
late this Act— 

‘‘(I) on approval of the gaming-related con-
tract; or 

‘‘(II) in carrying out the gaming-related 
contract. 

‘‘(2) GAMING-RELATED CONTRACTORS.— 
‘‘(A) IN GENERAL.—Not later than 90 days 

after the date on which the Chairman re-
ceives a gaming-related contract, the Chair-
man shall make a determination regarding 
the suitability of each gaming-related con-
tractor to carry out any gaming activity 
that is the subject of the gaming-related 
contract. 

‘‘(B) REQUIREMENTS.—The Chairman shall 
make a determination under subparagraph 
(A) that a gaming-related contractor is un-
suitable if, as determined by the Chairman— 

‘‘(i) the gaming-related contractor— 
‘‘(I) is an elected member of the governing 

body of an Indian tribe that is a party to the 
gaming-related contract; 

‘‘(II) has been convicted of— 
‘‘(aa) a felony; or 
‘‘(bb) any offense relating to gaming; 
‘‘(III)(aa) knowingly and willfully provided 

any materially important false statement or 
other information to the Commission or an 
Indian tribe that is a party to the gaming-re-
lated contract; or 

‘‘(bb) failed to respond to a request for in-
formation under this Act; 

‘‘(IV) poses a threat to the public interest 
or the effective regulation or conduct of 
gaming under this Act, taking into consider-
ation the behavior, criminal record, reputa-
tion, habits, and associations of the gaming- 
related contractor; 

‘‘(V) unduly interfered, or attempted to un-
duly interfere, with any determination or 
governing process of the governing body of 
an Indian tribe relating to a gaming activ-
ity, for the benefit of the gaming-related 
contractor; or 

‘‘(VI) deliberately or substantially failed 
to comply with the terms of— 

‘‘(aa) the gaming-related contract; or 
‘‘(bb) a tribal gaming ordinance or resolu-

tion approved and adopted under this Act; or 
‘‘(ii) a trustee would determine that the 

gaming-related contractor is unsuitable, in 
accordance with the duties of skill and dili-
gence of the trustee. 

‘‘(C) FAILURE TO DETERMINE.—If the Chair-
man fails to make a suitability determina-
tion with respect to a gaming-related con-
tractor by the date described in subpara-
graph (A), each gaming-related contractor 
shall be considered to be suitable to carry 
out the gaming activity that is the subject 
of the applicable gaming-related contract. 

‘‘(D) REVOCATION.—At any time, based on a 
showing of good cause, the Chairman may— 

‘‘(i) make a determination that a gaming- 
related contractor is unsuitable under this 
subsection; or 

‘‘(ii) revoke a suitability determination 
under this subsection. 

‘‘(E) TEMPORARY SUITABILITY.— 
‘‘(i) IN GENERAL.—For purposes of meeting 

a deadline under paragraph (1)(C), the Chair-
man may determine that a gaming-related 
contractor is temporarily suitable if— 

‘‘(I) the Chairman determined the gaming- 
related contractor to be suitable with re-
spect to another gaming-related contract 
being carried out on the date on which the 
Chairman makes a determination under this 
paragraph; and 

‘‘(II) the gaming-related contractor has not 
otherwise been determined to be unsuitable 
by the Chairman. 

‘‘(ii) FINAL DETERMINATION.—The Chairman 
shall make a suitability determination with 
respect to a gaming-related contractor that 
is the subject of a temporary suitability de-
termination under clause (i) by the date de-
scribed in subparagraph (A), in accordance 
with subparagraph (F). 

‘‘(F) UPDATING DETERMINATIONS.—The 
Chairman, as the Chairman determines to be 
appropriate, may limit an investigation of 

the suitability of a gaming-related con-
tractor that— 

‘‘(i) has been determined to be suitable by 
the Chairman with respect to another gam-
ing-related contract being carried out on the 
date on which the Chairman makes a deter-
mination under this paragraph; and 

‘‘(ii) certifies to the Chairman that the in-
formation provided during a preceding suit-
ability determination has not materially 
changed. 

‘‘(G) RESPONSIBILITY OF GAMING-RELATED 
CONTRACTOR.—A gaming-related contractor 
shall— 

‘‘(i) pay the costs of any investigation ac-
tivity of the Chairman in carrying out this 
paragraph; 

‘‘(ii) provide to the Chairman a notice of 
any change in information provided during a 
preceding investigation on discovery of the 
change; and 

‘‘(iii) during an investigation of suitability 
under this paragraph, provide to the Chair-
man such bonds under subsection (d) as the 
Chairman determines to be appropriate to 
shield an Indian tribe from liability result-
ing from an action of the gaming-related 
contractor. 

‘‘(H) REGISTRY.—The Chairman shall estab-
lish and maintain a registry of each suit-
ability determination made under this para-
graph. 

‘‘(3) ADDITIONAL REVIEWS.—Notwith-
standing an approval under paragraph (1), or 
a determination of suitability under para-
graph (2), if the Chairman determines that a 
gaming-related contract, or any party to 
such a contract, is in violation of this Act, 
the Chairman may— 

‘‘(A) suspend performance under the gam-
ing-related contract; 

‘‘(B) require the parties to amend the gam-
ing-related contract; or 

‘‘(C) revoke a determination of suitability 
under paragraph (2)(D). 

‘‘(4) TERMINATION.—Termination of a gam-
ing-related contract shall not require the ap-
proval of the Chairman. 

‘‘(d) BONDS.— 
‘‘(1) IN GENERAL.—The Chairman may re-

quire a gaming-related contractor to provide 
to the Chairman a bond to ensure the per-
formance of the gaming-related contractor 
under a gaming-related contract. 

‘‘(2) REGULATIONS.—The Chairman, by reg-
ulation, shall establish the amount of a bond 
required under this subsection. 

‘‘(3) METHOD OF PAYMENT.—A bond under 
this subsection may be provided— 

‘‘(A) in cash or negotiable securities; 
‘‘(B) through a surety bond guaranteed by 

a guarantor acceptable to the Chairman; or 
‘‘(C) through an irrevocable letter of credit 

issued by a banking institution acceptable to 
the Chairman. 

‘‘(4) USE OF BONDS.—The Chairman shall 
use a bond provided under this subsection to 
pay the costs of a failure of the gaming-re-
lated contractor that provided the bond to 
perform under a gaming-related contract. 

‘‘(e) APPEAL OF DETERMINATION.— 
‘‘(1) IN GENERAL.—An Indian tribe or a 

gaming-related contractor may submit to 
the Commission a request for an appeal of a 
determination of the Chairman under sub-
section (c) or (d). 

‘‘(2) DETERMINATION OF COMMISSION.— 
‘‘(A) HEARINGS.—The Commission shall 

schedule a hearing relating to an appeal 
under paragraph (1) by not later than 30 days 
after the date on which a request for the ap-
peal is received. 

‘‘(B) DEADLINE FOR DETERMINATION.—The 
Commission shall make a determination, by 
majority vote of the Commission, relating to 
an appeal under this subsection by not later 
than 5 days after the date of the hearing re-
lating to the appeal under subparagraph (A). 
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‘‘(C) CONCURRENCE.—If the Commission 

concurs with a determination of the Chair-
man under this subsection, the determina-
tion shall be considered to be a final agency 
action. 

‘‘(D) DISSENT.— 
‘‘(i) IN GENERAL.—If the Commission dis-

sents from a determination of the Chairman 
under this subsection, the Chairman may— 

‘‘(I) rescind the determination of the 
Chairman; or 

‘‘(II) on a finding of immediate and irrep-
arable harm to the Indian tribe that is the 
subject of the determination, maintain the 
determination. 

‘‘(ii) FINAL AGENCY ACTION.—A decision by 
the Chairman to maintain a determination 
under clause (i)(II) shall be considered to be 
a final agency action. 

‘‘(3) APPEAL OF COMMISSION DETERMINA-
TION.—An Indian tribe, a gaming-related con-
tractor, or a beneficiary of a gaming-related 
contract may appeal a determination of the 
Commission under paragraph (2) to the 
United States District Court for the District 
of Columbia. 

‘‘(f) CONVEYANCE OF REAL PROPERTY.—No 
gaming-related contract under this Act shall 
transfer or otherwise convey any interest in 
land or other real property unless the trans-
fer or conveyance— 

‘‘(1) is authorized under law; and 
‘‘(2) is specifically described in the gaming- 

related contract. 
‘‘(g) CONTRACT AUTHORITY.—The authority 

of the Secretary under section 2103 of the Re-
vised Statutes (25 U.S.C. 81) relating to con-
tracts under this Act is transferred to the 
Commission. 

‘‘(h) NO EFFECT ON TRIBAL AUTHORITY.— 
This section does not expand, limit, or other-
wise affect the authority of any Indian tribe 
or any party to a Tribal-State compact to in-
vestigate, license, or impose a fee on a gam-
ing-related contractor.’’. 
SEC. 9. CIVIL PENALTIES. 

Section 14 of the Indian Gaming Regu-
latory Act (25 U.S.C. 2713) is amended— 

(1) by striking the section designation and 
heading and all that follows through sub-
section (a) and inserting the following: 
‘‘SEC. 14. CIVIL PENALTIES. 

‘‘(a) PENALTIES.— 
‘‘(1) VIOLATION OF ACT.— 
‘‘(A) IN GENERAL.—An Indian tribe, indi-

vidual, or entity that violates any provision 
of this Act (including any regulation of the 
Commission and any Indian tribal regula-
tion, ordinance, or resolution approved under 
section 11 or 13) in carrying out a gaming-re-
lated contract may be subject to, as the 
Chairman determines to be appropriate— 

‘‘(i) an appropriate civil fine, in an amount 
not to exceed $25,000 per violation per day; or 

‘‘(ii) an order of the Chairman for an ac-
counting and disgorgement, including inter-
est. 

‘‘(B) APPLICATION TO INDIAN TRIBES.—An In-
dian tribe shall not be subject to 
disgorgement under subparagraph (A)(ii) un-
less the Chairman determines that the In-
dian tribe grossly violated a provision of this 
Act. 

‘‘(2) APPEALS.—The Chairman shall pro-
vide, by regulation, an opportunity to appeal 
a determination relating to a violation under 
paragraph (1). 

‘‘(3) WRITTEN COMPLAINTS.— 
‘‘(A) IN GENERAL.—If the Commission has 

reason to believe that an Indian tribe or a 
party to a gaming-related contract may be 
subject to a penalty under paragraph (1), the 
final closure of an Indian gaming activity, or 
a modification or termination order relating 
to the gaming-related contract, the Chair-
man shall provide to the Indian tribe or 
party a written complaint, including— 

‘‘(i) a description of any act or omission 
that is the basis of the belief of the Commis-
sion; and 

‘‘(ii) a description of any action being con-
sidered by the Commission relating to the 
act or omission. 

‘‘(B) REQUIREMENTS.—A written complaint 
under subparagraph (A)— 

‘‘(i) shall be written in common and con-
cise language; 

‘‘(ii) shall identify any statutory or regu-
latory provision relating to an alleged viola-
tion by the Indian tribe or party; and 

‘‘(iii) shall not be written only in statutory 
or regulatory language.’’; 

(2) in subsection (b)— 
(A) by striking ‘‘(b)(1) The Chairman’’ and 

inserting the following: 
‘‘(b) TEMPORARY CLOSURES.— 
‘‘(1) IN GENERAL.—The Chairman’’; 
(B) in paragraph (1)— 
(i) by striking ‘‘Indian game’’ and inserting 

‘‘Indian gaming activity, or any part of such 
a gaming activity,’’; and 

(ii) by striking ‘‘section 11 or 13 of this 
Act’’ and inserting ‘‘section 11 or 13’’; and 

(C) in paragraph (2)— 
(i) by striking ‘‘(2) Not later than thirty’’ 

and inserting the following: 
‘‘(2) HEARINGS.— 
‘‘(A) IN GENERAL.—Not later than 30’’; 
(ii) in subparagraph (A) (as designating by 

clause (i))— 
(I) by striking ‘‘management contractor’’ 

and inserting ‘‘party to a gaming-related 
contract’’; and 

(II) by striking ‘‘permanent’’ and inserting 
‘‘final’’; and 

(iii) in the second sentence— 
(I) by striking ‘‘Not later than sixty’’ and 

inserting the following: 
‘‘(B) DETERMINATION OF COMMISSION.—Not 

later than 60’’; and 
(II) by striking ‘‘permanent’’ and inserting 

‘‘final’’; 
(3) in subsection (c), by striking ‘‘(c) A de-

cision’’ and inserting the following: 
‘‘(c) APPEAL OF FINAL DETERMINATIONS.—A 

determination’’; and 
(4) in subsection (d), by striking ‘‘(d) Noth-

ing’’ and inserting the following: 
‘‘(d) EFFECT ON REGULATORY AUTHORITY OF 

INDIAN TRIBES.—Nothing’’. 
SEC. 10. GAMING ON LATER-ACQUIRED LAND. 

Section 20(b) of the Indian Gaming Regu-
latory Act (25 U.S.C. 2719(b)) is amended— 

(1) in paragraph (1)— 
(A) in subparagraph (A), by striking ‘‘ (A) 

the Secretary, after consultation’’ and in-
serting the following: 

‘‘(A)(i) before November 18, 2005, the Sec-
retary reviewed, or was in the process of re-
viewing, at the Central Office of the Bureau 
of Indian Affairs, Washington, DC, the peti-
tion of an Indian tribe to have land taken 
into trust for purposes of gaming under this 
Act; and 

‘‘(ii) the Secretary, after consultation’’; 
and 

(B) in subparagraph (B)— 
(i) in clause (i), by striking the comma at 

the end and inserting the following: ‘‘under 
Federal statutory law, if the land is within a 
State in which is located— 

‘‘(I) the reservation of such Indian tribe; or 
‘‘(II) the last recognized reservation of 

such Indian tribe;’’; 
(ii) in clause (ii), by striking ‘‘, or’’ and in-

serting ‘‘if, as determined by the Secretary, 
the Indian tribe has a temporal, cultural, 
and geographic nexus to the land; or’’; and 

(iii) in clause (iii), by inserting before the 
period at the end the following: ‘‘if, as deter-
mined by the Secretary, the Indian tribe has 
a temporal, cultural, and geographic nexus 
to the land’’; and 

(2) by adding at the end the following: 

‘‘(4) EFFECT OF SUBSECTION.—Notwith-
standing any other provision of this sub-
section, land that, before the date of enact-
ment of the Indian Gaming Regulatory Act 
Amendments of 2005, was determined by the 
Secretary or the Chairman to be eligible to 
be used for purposes of gaming shall con-
tinue to be eligible for those purposes.’’. 
SEC. 11. CONFORMING AMENDMENT. 

(a) IN GENERAL.—Section 123(a)(2) of the 
Department of the Interior and Related 
Agencies Appropriations Act, 1998 (Public 
Law 105–83; 111 Stat. 1566) is amended— 

(1) in subparagraph (A), by adding ‘‘and’’ at 
the end; 

(2) in subparagraph (B), by striking ‘‘; and’’ 
and inserting a period; and 

(3) by striking subparagraph (C). 
(b) APPLICABILITY.—Notwithstanding any 

other provision of law, section 18(a) of the 
Indian Gaming Regulatory Act (25 U.S.C. 
2717(a)) shall apply to all Indian tribes. 

By Mr. SMITH (for himself, Mr. 
THUNE, Mr. ALLARD, Mr. BURNS, 
and Mr. THOMAS): 

S. 2079. A bill to improve the ability 
of the Secretary of Agriculture and the 
Secretary of the Interior to promptly 
implement recovery treatments in re-
sponse to catastrophic events affecting 
the natural resources of Forest Service 
land and Bureau of Land Management 
Land, respectively, to support the re-
covery of non-Federal land damaged by 
catastrophic events, to assist impacted 
communities, to revitalize Forest Serv-
ice experimental forests, and for other 
purposes; to the Committee on Energy 
and Natural Resources. 

Mr. BURNS. Mr. President, I rise 
today in support of the Forests for Fu-
ture Generations Act, because it ad-
dresses a very serious problem in our 
National Forests. I am not sure how 
many people in this body have wit-
nessed the devastation of a cata-
strophic wildfire, but I recommend 
that everyone tour a burned over for-
est. It is a sobering reality, often re-
sembling a moonscape. 

The worst fire year in recent Mon-
tana history was the summer of 2000, 
when we burned 945,000 acres of produc-
tive Montana land. After months of 
smoke-filled air, we were left with 
decimated wildlife habitat, charred 
hillsides, sediment-filled streams, and 
millions of board feet of dead, standing 
timber. Active forest management 
would require that restoration of these 
fragile soils and ecosystems begin as 
soon as possible, but that is almost 
never the case on national forest land. 
Instead, we spend millions of dollars 
and thousands of hours writing a plan 
to restore the burned area, which is in-
evitably appealed, challenged, and liti-
gated by an environmental group. We 
end up arguing in the courtroom when 
we should be working in the forest. 

I have seen side-by-side sections of 
land where private landowners or even 
the State of Montana has taken quick 
action and removed some dead or dying 
timber then replanted the forest. News 
are growing on the private land before 
any of the Federal timber is even har-
vested. It is amazing to me, and it 
makes absolutely no sense. For that 
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CONGRESSIONAL RECORD — SENATES13394 November 18, 2005 
reason I am happy to cosponsor this 
bill, because it is time to reintroduce 
some common sense into a system that 
has gone far off the tracks. 

f 

SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 320—CALL-
ING ON THE PRESIDENT TO EN-
SURE THAT THE FOREIGN POL-
ICY OF THE UNITED STATES RE-
FLECTS APPROPRIATE UNDER-
STANDING AND SENSITIVITY 
CONCERNING ISSUES RELATED 
TO HUMAN RIGHTS, ETHNIC 
CLEANSING, AND GENOCIDE DOC-
UMENTED IN THE UNITED 
STATES RECORD RELATING TO 
THE ARMENIAN GENOCIDE 

Mr. ENSIGN (for himself and Mr. 
DURBIN) submitted the following reso-
lution; which was referred to the Com-
mittee on Foreign Relations: 

S. RES 320 

Whereas the Armenian Genocide was con-
ceived and carried out by the Ottoman Em-
pire from 1915 to 1923, resulting in the depor-
tation of nearly 2,000,000 Armenians, of 
whom 1,500,000 men, women, and children 
were killed, 500,000 survivors were expelled 
from their homes, and which succeeded in 
the elimination of more than 2,500-year pres-
ence of Armenians in their historic home-
land; 

Whereas, on May 24, 1915, the Allied Powers 
issued the joint statement of England, 
France, and Russia that explicitly charged, 
for the first time ever, another government 
of committing ‘‘a crime against humanity’’; 

Whereas that joint statement stated ‘‘the 
Allied Governments announce publicly to 
the Sublime Porte that they will hold per-
sonally responsible for these crimes all mem-
bers of the Ottoman Government, as well as 
those of their agents who are implicated in 
such massacres’’; 

Whereas the post-World War I Turkish 
Government indicted the top leaders in-
volved in the ‘‘organization and execution’’ 
of the Armenian Genocide and in the ‘‘mas-
sacre and destruction of the Armenians’’; 

Whereas in a series of courts-martial, offi-
cials of the Young Turk Regime were tried 
and convicted on charges of organizing and 
executing massacres against the Armenian 
people; 

Whereas the officials who were the chief 
organizers of the Armenian Genocide, Min-
ister of War Enver, Minister of the Interior 
Talaat, and Minister of the Navy Jemal, 
were tried by military tribunals, found 
guilty, and condemned to death for their 
crimes, however, the punishments imposed 
by the tribunals were not enforced; 

Whereas the Armenian Genocide and the 
failure to carry out the death sentence 
against Enver, Talaat, and Jemal are docu-
mented with overwhelming evidence in the 
national archives of Austria, France, Ger-
many, Russia, the United Kingdom, the 
United States, the Vatican, and many other 
countries, and this vast body of evidence at-
tests to the same facts, the same events, and 
the same consequences; 

Whereas the National Archives and 
Records Administration of the United States 
holds extensive and thorough documentation 
on the Armenian Genocide, especially in its 
holdings for the Department of State under 
Record Group 59, files 867.00 and 867.40, which 
are open and widely available to the public 
and interested institutions; 

Whereas the Honorable Henry Morgenthau, 
United States Ambassador to the Ottoman 
Empire from 1913 to 1916, organized and led 
protests by officials of many countries, 
among them the allies of the Ottoman Em-
pire, against the Armenian Genocide; 

Whereas Ambassador Morgenthau explic-
itly described to the Department of State 
the policy of the Government of the Ottoman 
Empire as ‘‘a campaign of race extermi-
nation’’, and was instructed on July 16, 1915, 
by Secretary of State Robert Lansing that 
the ‘‘Department approves your procedure 
. . . to stop Armenian persecution’’; 

Whereas Senate Concurrent Resolution 12, 
64th Congress, agreed to July 18, 1916, re-
solved that ‘‘the President of the United 
States be respectfully asked to designate a 
day on which the citizens of this country 
may give expression to their sympathy by 
contributing funds now being raised for the 
relief of the Armenians’’, who, at that time, 
were enduring ‘‘starvation, disease, and un-
told suffering’’; 

Whereas President Woodrow Wilson agreed 
with such Concurrent Resolution and en-
couraged the formation of the organization 
known as Near East Relief, which was incor-
porated by the Act of August 6, 1919, 66th 
Congress (41 Stat. 273, chapter 32); 

Whereas, from 1915 through 1930, Near East 
Relief contributed approximately $116,000,000 
to aid survivors of the Armenian Genocide, 
including aid to approximately 132,000 Arme-
nian orphans; 

Whereas Senate Resolution 359, 66th Con-
gress, agreed to May 11, 1920, stated in part, 
‘‘the testimony adduced at the hearings con-
ducted by the subcommittee of the Senate 
Committee on Foreign Relations have clear-
ly established the truth of the reported mas-
sacres and other atrocities from which the 
Armenian people have suffered’’; 

Whereas such Senate Resolution followed 
the report to the Senate of the American 
Military Mission to Armenia, which was led 
by General James Harbord, dated April 13, 
1920, that stated ‘‘[m]utilation, violation, 
torture, and death have left their haunting 
memories in a hundred beautiful Armenian 
valleys, and the traveler in that region is 
seldom free from the evidence of this most 
colossal crime of all the ages’’; 

Whereas, as displayed in the United States 
Holocaust Memorial Museum, Adolf Hitler, 
on ordering his military commanders to at-
tack Poland without provocation in 1939, dis-
missed objections by saying ‘‘[w]ho, after all, 
speaks today of the annihilation of the Ar-
menians?’’ and thus set the stage for the Hol-
ocaust; 

Whereas Raphael Lemkin, who coined the 
term ‘‘genocide’’ in 1944, and who was the 
earliest proponent of the Convention on the 
Prevention and Punishment of Genocide, in-
voked the Armenian case as a definitive ex-
ample of genocide in the 20th century; 

Whereas the first resolution on genocide 
adopted by the United Nations, United Na-
tions General Assembly Resolution 96(1), 
dated December 11, 1946, (which was adopted 
at the urging of Raphael Lemkin), and the 
Convention on the Prevention and Punish-
ment of Genocide, done at Paris December 9, 
1948, recognized the Armenian Genocide as 
the type of crime the United Nations in-
tended to prevent and punish by codifying 
existing standards; 

Whereas, in 1948, the United Nations War 
Crimes Commission invoked the Armenian 
Genocide as ‘‘precisely . . . one of the types 
of acts which the modern term ‘crimes 
against humanity’ is intended to cover’’ and 
as a precedent for the Nuremberg tribunals; 

Whereas such Commission stated that 
‘‘[t]he provisions of Article 230 of the Peace 
Treaty of Sevres were obviously intended to 
cover, in conformity with the Allied note of 

1915 . . . offenses which had been committed 
on Turkish territory against persons of 
Turkish citizenship, though of Armenian or 
Greek race. This article constitutes there-
fore a precedent for Article 6c and 5c of the 
Nuremberg and Tokyo Charters, and offers 
an example of one of the categories of 
‘crimes against humanity’ as understood by 
these enactments’’; 

Whereas House Joint Resolution 148, 94th 
Congress, adopted by the House of Rep-
resentatives on April 8, 1975, resolved that 
‘‘April 24, 1975, is hereby designated as ‘Na-
tional Day of Remembrance of Man’s Inhu-
manity to Man’, and the President of the 
United States is authorized and requested to 
issue a proclamation calling upon the people 
of the United States to observe such day as 
a day of remembrance for all the victims of 
genocide, especially those of Armenian an-
cestry’’; 

Whereas Proclamation 4838 of April 22, 1981 
(95 Stat. 1813) issued by President Ronald 
Reagan, stated, in part, that ‘‘[l]ike the 
genocide of the Armenians before it, and the 
genocide of the Cambodians which followed 
it—and like too many other persecutions of 
too many other people—the lessons of the 
Holocaust must never be forgotten’’; 

Whereas House Joint Resolution 247, 98th 
Congress, adopted by the House of Rep-
resentatives on September 10, 1984, resolved 
that ‘‘April 24, 1985, is hereby designated as 
‘National Day of Remembrance of Man’s In-
humanity to Man’, and the President of the 
United States is authorized and requested to 
issue a proclamation calling upon the people 
of the United States to observe such day as 
a day of remembrance for all the victims of 
genocide, especially the one and one-half 
million people of Armenian ancestry’’; 

Whereas, in August 1985, after extensive 
study and deliberation, the United Nations 
Sub-Commission on Prevention of Discrimi-
nation and Protection of Minorities voted 14 
to 1 to accept a report entitled ‘‘Study of the 
Question of the Prevention and Punishment 
of the Crime of Genocide’’, which stated 
‘‘[t]he Nazi aberration has unfortunately not 
been the only case of genocide in the 20th 
century. Among other examples which can 
be cited as qualifying are . . . the Ottoman 
massacre of Armenians in 1915–1916’’; 

Whereas such report also explained that 
‘‘[a]t least 1,000,000, and possibly well over 
half of the Armenian population, are reliably 
estimated to have been killed or death 
marched by independent authorities and eye- 
witnesses and this is corroborated by reports 
in United States, German, and British ar-
chives and of contemporary diplomats in the 
Ottoman Empire, including those of its ally 
Germany’’; 

Whereas the United States Holocaust Me-
morial Council, an independent Federal 
agency that serves as the board of trustees of 
the United States Holocaust Memorial Mu-
seum pursuant to section 2302 of title 36, 
United States Code, unanimously resolved on 
April 30, 1981, that the Museum would ex-
hibit information regarding the Armenian 
Genocide and the Museum has since done so; 

Whereas, reviewing an aberrant 1982 ex-
pression by the Department of State (which 
was later retracted) that asserted that the 
facts of the Armenian Genocide may be am-
biguous, the United States Court of Appeals 
for the District of Columbia in 1993, after a 
review of documents pertaining to the policy 
record of the United States, noted that the 
assertion on ambiguity in the United States 
record about the Armenian Genocide ‘‘con-
tradicted longstanding United States policy 
and was eventually retracted’’; 

Whereas, on June 5, 1996, the House of Rep-
resentatives adopted an amendment to H.R. 
3540, 104th Congress (the Foreign Operations, 
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